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Wllkinsc.  Davis,  2  Low.  Dec.  511 380 

Wilcncks,  Kx  parte,  7  Cow.  402. 17  Am.  Dec.  526  414 

Williams r.  Boy n ton,  147  N.  Y.  426 422 

r.  Great  Western  R.  Co.  L.  R.  9  Excb.  157.  125 

r.  Nashville,  89  Tenn.  487,490 543,732 

V.  Southern  P.  R.  Co.  72  Cal.  120 359 

estate, 6  Lea, 549 490 

r.  State,  18  Ohio  St.  46,47 615,517 

r.  Wayne  County  Supers.  78  N.  Y.  561 ... .  245 

r.  Williams,  40  Fed.  Rep.  521 58 

Williamson  v.  WlUlamson.  L.  R.  7Prob.D1v.  76  460 

Willis  v.  Mabon,  48  Minn.  140, 16 L.  R.  A.  281...  397 

Wllloughby,  Be,  11  PaUe.  257 301 

Wills  t.  Allison,  4  Heisk.  386 546 

V.  Manufacturers'  Nat.  Gas  Co.  130  Pa. 

222, 6  L.  R.  A.  608 67 

Wilmington  C^omrs,  r.  Robv,  8  Ired.  L.  250 102 

Wilson,  Kx  parU,  114  U.  8.  422.29  L.  ed.  91 613 

r.  Brett,  11  Mees.  ft  W.  113 496 

r.  Bowen,64Mich.l88 207 

r.Josepb,  107Ind.490 867 

r.  Metropolitan  Elev.  R.  Co.  120  N.  Y.  145.73.  75 

r.  Norfolk  ft  8.  R.  Co.  90  N.  CeO 486,  486 

r.  Pittsburgh  ft  Y.  Coal  Co.  48  Pa.  424....  698 
Winchester  Electric  Light  Co.  r.  Veal  (Ind.)  41 

N.  E.834 886 

Wincocku.Turpin,96Ill.  135 740,757 

Wlnkens,  Be,  2  Nat.  Bankr.  Reg.  848 880,383 

Winemore  r.  Greenback,  Wllles  Rep.  577 157 

Winton  V.  Cornish.  5  Ohio,  iTI 656,556 

Wirebach  v.  First  Nat.  Bank,  97  Pa.  543,  39  Am. 

Rep.  821 278 

Wise  r.  Bigger,  79  Va.  269 490 

Withers  r.  North  Kent  R.  Co.  27  L.  J.  Exch.  417  127 

Witt  r.  State,  6  Cold  w.  6 678 

Womble  ?».  Battle,  8  Ired.  Eq.  188 6B3 

Wood  V,  National  Waterworks,  33  Kan.  600.  .624,  526 

r.  Wood,  8  Wend.  857 117 

Wooden  r.  Western  N.  Y.  ft  P.  R.  Co.  126  N.  Y. 

10,18L.  R.  A.458 768 

Woodruff!'.  Baldwin,  28  Kan.  494 676 

0.  Mississippi.  162  U.  S.  292.  40  L.  ed.  973. . . 

546,647 

V.  Parham,  76  U.  S.  8  Wall,  123, 19  L.  ed. 

882 311 

Woodruff  Sleeping  ft  Parlor  Coach  Co.  r.  Diehl, 

84  Ind.  474,  48  Am.  Rep.  102 684 

Woods  r.  Armstronir,  54  Ala.  160 866 

V.  Evans,  113  III.  186 863 

r.  Wicks,  7  Lea,  47 398 

Woolen  r.  Wire,  llOInd.  251 290 

Woolery  r.  Louisville,  N.  A.  ft  C.  R.  Co.  107  Ind. 

881,  67  Am.  Rep.  114 143 

Woolsey  17.  Bohn,  41  Minn.  238 502 


CiTATIONB. 
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Vorth  r.  Petenburg  R.  Ca  89  N.  C.  301 1(B 

WoTtben  r.  Badgett.  38  Ark.  496 489 

Wortbinirton  r.  Central  Vermont  R.  Co.  64  Vt. 

107, 15  L.  R.  A.  826 143 

Worthy  r.  Worthy,  36  6a.  45, 91  Am.  Dec.  768. .  168 

Wrigr ht  r.  Najrle,  101  U.  8.  79t  26  L.  ed.  921 624 

V.  Oro viUe  Gold,  S.  &  C.  Min.  Co.  40  Ca}.  20  88 

V.  WIlmiDfrtoD.  9e  N.  C.  156 127 

Wyeth  Hardware  Co.  r.  Standard  Implement 

Co.  47  Kan.  423....* 622,623,624 

Wjman  v.  Leavltt,  71  He.  227.  86  Am.  Rep.  806.  783 

Wynehamerr.  People.  13  N.Y.  878 486 


Yale,  JEIrprtr/e,  3  P.  WmB.24,note  A 880 

Yard  r.  I%tton,  13  Pa.  278 98 

Yates  c.  Milwaukee,  77  U.  8. 10  WalL  497,  19  L. 

ed.984 666 

Yergerr.  Rains,  4  Humph.  259 397 


Ylok  Wo  V.  Hopkina,  118  U.  8.  366, 30  L.  ed.  280 

108,104 

Yorston  v.  Yorston,  88  N.  J.  Bq.  496 169 

Young  V.  Bransford,  12  Lea,  244 619,832 

o.  Godbe,  82  U.  S.  15  Wall.  A&%  21  L.  ed.  251    631 

V.  Farweh,  139  111.  886 749, 754,  765,  766,  766 

v.Lego,86  Wi8.a»4 823 

V.  Montgomery  &  £.  R.  Co.  2  Woods,  606. 

..r?. 644,547 

Youngblood  r.  Sexton,  32  Mich.  406,  20  Am. 

Rep.  664 101,108,104 

Youngs  O.Carter,  10 Hun.  194 63 

Younkin  v.  Younkln,  44  Neb.  729 848 


Zabriskie  v.  Cleveland,  C.  ft  C.  R.  Co.  64  U.  8. 28 

How.  381, 16  L.  ed.  488 

Zeigenfuss  t>.  Zeigenfuss,  21  Mich.  414 
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STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED.  ETC. 


England. 

Statutes, 

SlJac.  I.  chap.  3.    Monopolies 178 

29Car.II.    Revocation  of  wills 389 

11  Geo.  II.,  chap.  19.    Distraint  of  emblements   291 

1   Vict.  chap.  26.    Marriage  defined 389 

1846.    Lord  Campbeirs  act 791,799 

United  States. 

Constitution, 

Art  1,  S  7.    Presentation  of  bills  to  President 

for  signature 98 

18,  d.  3.    Regulation  of  commerce 311 

4,  9  1.    Judgments  of  other  states. .  .508,  097,  702 
1 2.    Privileges  and  immunities  of  citi- 

aens 606 

ik  mend.  11.    Judicial  power 98 

12.    Election  of  President 147 

14.    Privileges    and    Immunities    of 

citizens 101 

Equal  protection  of  laws 349 

Statutes. 

1826,  May  20.    Land  grant 152 

1857,  March  8.    Land  grant 186 

186LAug.5u    Revenue  from  imports 262 

1861,  Aug.6.    Direct  tax 283 

1882,  June  27.    Payment  of  state  claims 268 

49  Cong.  chap.  818,  p.  171.  Municipal  and 
county  indebt- 
edness   887 

Statutes  at  Large. 

Vol.  5,  p.  50.    Land  grant 182 

18,  p.  101,  chap.  106,  §  8.  Power  of  na- 
tional bank- 
ing associa- 
tion     478 

18,  p.  479.    Good-time  credit  on  sentences 

of  convicts 516 

14,  p.  517.  chap.  176,  8  36.  Federal  bank- 
rupt law 623 

Revised  Statutes. 

I  649.    Issues  of  fact  tried  by  court  without 

Jury 748 

TOO.    Review  of   rulings  on  trial   without 

Jury 743 

1024.    Regulation  of  procedure 517 

10S8.    Delivering  copy  of  mittimus 513 

5188,  p.  903.    Power  of  national  banking  asso- 
ciation     478 

5480.    Illegal  use  of  mails 610 

5544.    Good-time  credit  on  sentences  of  con- 
victs     515 

Alabama. 

Constitution,  1819. 

Art.  1, 1 18.    Imprisonment  for  debt 644 

54  L.R  A. 


Constitution,  1861. 
Art.  1, 1 18.    Imprisonment  for  debt 644 

Constitution,  1865. 
Art.1,122.    Imprisonment  for  debt 644 

Constitution,  1868. 
Art.1,122.    Imprisonment  for  debt 644 

Constitution,  1876. 

Art.  1, 1 21.    Imprisonment  for  debt 648 

Statu  Us. 

1892,  Dec.  12.    Insolvent  banks 688 

1898,  pp.  94,  95.    Insolvent  banks 642 

Code. 

^2250.    Power  of  wif  e  to  do  businesB 227 

2341.    Separate  property  of  wife 227 

2842.    Separate  property  of  wife 227 

2346.    Power  of  wife  to  contract 235 

2848.    Right  of  wife  as  to  disposition  of  prop- 
erty   227 

2800.    Appointment  of  guardian  of  insane 

person 226 

California. 

Constitution. 

Art.  4,1  3.    Election  of  members  of  assembly  47 

15.    Mode  of  enacting  a  law 263 

32.    Power  of  legislature  to  author- 
ize payment  of  claims  against 

the  state 263 

5,  I  2.    Election  of  governor 47 

I  8.    Vacancy  in  office 47 

15.    Election  of  lieutenant  governor     47 

6,  6  8.    Vacancy  in  supreme  court 48 

6  5.    Filling  vacancy 48 

11,  18.    Frammg  charter 264 

Resolutions. 

1888,  March  3.    Prosecution  of  claims 263 

Statutes. 

1851,  April  28,  p.  415.    Concernin g  offices 48 

CivilCode. 

I  55.    Marriage 388 

992.    Goodwill  dettned 273 

998.    Goodwill  of  business 278 

681636-1654.    Construction  of  contracts 850 

6 1776.    Sale  of  goodwill  of  business 274 

Political  Code. 

%    95.    Resignation  of  lieutenant  governor 48 

880,  subd.  5.    Powers  of  governor  In  case  suit 

is  pending  ainiinst  state 264 

1191.    Printingofcandidates*  names  on  ballot     45 


28 


CiTATIOKS. 


Code  of  Civil  Procedure. 

61517.    Sale  of  decedent's  anets 

1624.    Sale  of  deceased  partoer^s  interest  in 

Arm 

IfiSl.    Sale  of  decedents  assets 

1875.    Judicial  knowiedffe 

Colorado. 

Constitution, 

Art. 7.  II.    Elections 

Ciril  Code, 

6  20.    Consolidation  of  actions 

MilU^  Annotated  Statutes, 

9  1584.  Descents 

1534.  Widow's  personal  property 

1 586.  Election  of  widow  to  claim  money 

3011.  Election  against  will 

4H16.  Riffht  of  interested  person  to  testify. . 

Connecticut. 

Bill  of  Rights, 


Wi 


67 


64 


61 


Equality  of  ri^rhts 

Statutes. 

1880,  cbap.  180.    Ck)llateral  inheritance  tax 

General  Statutes. 

6  1164.    Implements  of  the  debtor's  trade — 
66  1206-1208.    Liability  for  support  of  illegiti- 
mate child 

Agreement  as  to  support  of  illesriti- 

mate  child 

Agreement  as  to  support  of  illegiti- 
mate child 

Florida. 

Constitution. 

Art.3,  620.    Speciallaws 

6  21.    Local  and  special  laws 

624.    Local  and  special  laws 


6  \3m, 
1210. 


4,  6  11*    Power  of  pardon. 
612.    "  ■         * 


Power  of  pardon. 
Statutes. 

1895,  chap.  4467.    Howard  Bishop 

Revised  Statutes. 

61006.    Competency  of  witnesses 

Thompson*s  Digest, 
P.  866,  6  0.    Disposition  of  money  made  by 


104 

247 

718 
862 
861 
862 


780 
780 
780 
252 
253 


execution  sales. 

Oeorg^ia. 

Code, 


6  2218. 
2219. 
3642. 
4600. 
5158. 


Definition  of  realty 

Fixtures  

Crops  exempt  from  execution 

Disposition  of  mortiraffed  property . . 
Jurisdiction  of  Justices'  court 


287 
290 


287 


lUinoU. 

Statutes. 

18n-72,  p.  209.    Liability  of  stockholders 

Revised  Statutes,  1889. 

Chap.  82,  66 1-40.    Stockholders  made  parties  to 

the  suit 

73,  66  103-111.    Dissolution  of  insurance 
companies 

Indiana. 

Constitution. 

Art.  4, 6  28.    Local  and  speciallaws 

Revised  Statutes,  1881. 

6    67.    Injury  to  property 

2160.    Boardinur  moving  trains 

6064.    Sale  of  patent  rights 

^URA. 


748 


780 


770 
768 


66066.    Sale  of  patent  rights 366 

6066.    Penalty  for  violating  statute  governing 

saleof  patent  rijrht 886 

8131.  Sale  of  patent  rights 365 

Revised  Statutes,  1894, 

6     57.    Injury  to  property 770 

2290.    Boarding  moving  trains 768 

8130.    Sale  of  patent  rights 365 

8132.  Penalty  for  violation  of  statute  gov- 

erning sale  of  patent  right 366 

Iowa. 

Constitution. 

Art.  8,  630.    Local  and  special  laws 780 

Statutes, 

1866,  chap.  113.    Transportation  of  livestock. . .    680 
1880,  chap.  210,  66  1,  2.    Forfeiture   of  insur- 
ance policies 467 

Code. 

61306.    Prohibiting  common    carriers    from 

making  contracts 689 

1820.    Liability  of  telegraph  proprietor 407 

2218.    Power  of  wife  to  contract 160 

2222.    Veritlcatlon  of  petition  for  divorce. . . .  166 

.    MeClain^s  Code. 
61144.    Insurance 706 

Kansas. 

Constitutivn. 

Art.   2,616.    Form  of  statutes 677 

12,6  2.    Corporation  dues 751 

Statutes. 

1865.  March  3,  6  4.    Submission  of  issues  of  fact 

incivilcases 744 

1879,  chap.  60.    Refunding  of  township  indebt- 
edness     675 

1891 .  chap.  163.    Refunding  of  township  indebt- 
edness      676 

1808,  chap.  113.    Refunding    of  township  in- 
debtedness     676 

General  Statutes,  1868  {Dassler's  ed,  1885.) 
Chap.  28.    Personal  liability  of  stockholders. . .    743 

General  Statutes,  1889. 

Assignment 623 

Insurance  companies .i 756 

.    Taxing  property 811 

Personal  property  defined 811 

Listing  pro|>erty  for  taxation..  811 

Listing  property  for  taxation..  811 

Listing  property  for  taxation..  811 

Numlierof  school  districts 811 

Passage  of  ordinance 636 

Power  of  cities  to  contract 

for  waterworks 524 

Municipal  water  supply 524 

Personal  liKbility  of  stock- 
holders  *. 746 

Municipal  water  supply 624 

Municipal  water  supply...  .  524 


Chap.  6,  6   L 

88,614. 

107,  6  1. 

6  2. 

7. 

0. 

10. 

10a, 


766. 
787. 


817. 
1192. 


1401. 
1402. 


i  61. 
64. 
145. 
147. 
148. 
152. 

154. 
157. 
196. 
256. 
456. 


IfT  7185-7190.    Municipal  water  supply  S84 

f 

Kentncky. 

Constitution. 

Elections  as  to  saleof  liquor 268 

Division  of  counties 380 

Qualifications  of  voter 268 

Form  of  ballot 268 

Numberof  elections 258 

Filling  of  vacancies  in  general  assem- 
bly   268 

Power  of  general  assembly 258 

County  indebtednes'* 258 

Common  carrier's  liability 688 

Amendments  to  the  Constitution 260 

Elections  for  school  trustees 258 


Statutes, 
1868,  March  6  (Vol.  2.  p.  219).  Charter  of  Russell- 


viUe . 


194 


Citations. 


1868,  March  12  (Vol.  S,  p.  236).  Limlto  of  RuBsell- 

vllle IM 

1880,  May   1  (VoL  2,  p.  874).    RussellvlUe 194 

1888,  March  14.    L4en  act 888 

1801,  March  4.    Stipulation  for   limitation    of 

time  to  8ue  on  ooDtract 668 

18B8.July  3.    GovemmeDt  of  towns 194 

General  Statutes, 

Chap.  10.          Action  by  personal  representa- 
tive   7WI 

6T,  9  1.    Damaeres  for  ne^iiffent  kUlinj;..  793 

8.    Damages  for  nesrHsrent  killing..  794 

68,  art«  1. 1 24.    Vendor's  lien 807 

9  2864.    County  indebtedness 258 

Statutes,  1894. 

«2482-2til6.    Lien  act 628 


Louifliana* 

•     Civil  Code, 

Art.  67a  Liability  of  owner  for  defective 
buildings 

9  2316.  Liability  of  owner  for  defective  buiid- 
inirs  

9  2322L  Lilibility  of  owner  for  defective  build- 
ings   

Maryland. 

Constitution. 

Art  1,6   1.    Elections 

8,  9  48.    Mun  icipal  corporations 

9  51.    Property    permanently    located 
taxable 

Statutes. 


Bel  AJr. 
Bel  Air. 


1800,  chap.  154. 
1886,  chap.  369. 

Code. 

Art.  81,  9     2. 

9146. 

Code  of  Public  Local  Laws. 

Art.  13,  9  28. 


Valuation  of  property  for  1 

tion 

Adding  new  property  to  tax  list 


930. 


Bel  Air. 
Bel  Air. 


Chap.  3,  art.  2. 
Pt.  2,  chap.  1, 


Hassachasetts. 

Constitution. 

Opinions  of  justices 

9 1,  art.  4.    Power  to  pass  laws. 


1888,  chap.  16B, 
1884,  chap.  890, 
1887,  chap.  437. 

1889,  chap.  473. 
18K,  chap.  501. 
1886,  chap.  449. 

chap.  517. 


Chap.^157,  915. 


Statutes. 

9  21.    Partners 

9  2.    Civil  service  rules. 

Civil  service , 

Civil  service 

Civil  service 

Civil  aervtoe 

Civil  service 


811 


881 
68 
60 
60 
60 
61 
68 


Public  Statutes. 


92ft. 

40. 
81. 
83. 
85. 


Supervisory  jurisdiction  of  su- 
preme court 

Debcs  or  demands  against  the 
estate  of  insolvent  debtor... 

Choice  of  assignee 

Partnership  debts 

Partnership  debts 

Insolvent  partner 

90.    Release  of  an  insolvent 

M 120  et  seq.   Jurisdiction  of  partner- 
ship estates 

9 121.    Jurisdiction  of  partnership  es- 
tates  

123.    Jurisdiction  of  partnership  es- 
tates  

i;iS4.    Jurisdiction  of  partnership  es- 
tates  

Miehiflfaa. 

Constitution,  18S6. 

Art.  10,  9  5.    Support  of  university 

^  L.  R.  A. 


881 


162 


Constitution,  1850. 
Art.  13,92.    Educational  fund 153 

Constitution. 


Art.   6,918. 

10.9  L 

9  8. 

U. 

11,9   1. 

9  2. 

13,9   L 


Powers  of  justices  of  peace 156 

Powers  of  counties 156 

Powers  of  county  officers 166 

Powers  of  supervisors 166 

Powers  of  township  officers 155 

Powers  of  townships 155 

Superintendent  of  public  instruc- 
tion   166 

9  6.    Regents  of  university 153 

7.  Term  of  office  of  regents 158 

8.  Organization  of  regents 168 

9.  Powers  of  board  of  education..  165 

Statutes. 

1887,  p.  142.    Establishment  of  university 162 

1875,  Apr.  27.    Medical  department  of  univers- 
ity   150 

1893,983.    Release  of  convicts 401 

1885,  No.  257.    Establishment  of  medical  col- 
lege at  Detroit 150 

HowdVs  Statutes. 
9  4982.    Medical  department  of  university 160 

Hlnnesota. 

Constitution,  1891. 

Art. 4,  9 88.    Special  legislation  prohibited.. 
9  84.   Special  legislation  prohibited.. 

Statutes, 


778 
778 


1857,  ex. 


1866,  chap.  41. 


chap,  l^subchap*  1,9  7.  St.  Paul, 
Minne- 
apolis,^ 
Manito- 
ba Rail- 
road... 187 
Sale  of  public  property  to  rail- 
road     190 

1874,  chap.  1,  subchap.  4,  9  7.    St.  Paul  charter; 
power  of  com- 
mon council..    188 
9 11.   Power  to  grant  right  of  way  on 

highway 189 

1887,  chap.  40.    Sale  of  dairy  products 319 

1889,  chap.  247.    Sale  of  dairy  products 819 

1806,  chap.  203.    Inspection  of  dairy  herds 319 

228.    Public  improvements 778 

Special  Laws, 

1872,  Feb.  28,  chap.  9a    Chicago,  BClnneapolis, 

ft  St.  Paul  Railroad.    185 

General  Statutes,  1878. 

Chap.  84,9  47.    Railroad  in  street 

General  Statutes,  1894. 

9  2642.  Railroad  in  street 

2680.  Sale  of  public  property  to  raUroad .... 

8381.  Insurance 

4430.  Revocation  of  wills 

4470.  Inheritance  by  widow 

4471.  Inheritance  by  widow 

4477.  Inheritance  by  widow 

5361.  Submission  of  question  to  jurv 

5660.  Evidence  of  transaction  with  deceased 

person 

6848.    Bribery  of  a  judicial  officer 

99  7004,7005.    Saleof  dairy  products 

9  7241.    Sufficiency  of  indictment 

7247.  Sufficiency  of  Indictment 

7248.  Sufficiency  of  indictment 


189 


189 
189 
708 


886 

180 
319 
180 
180 
180 


964. 


Penal  Code. 
Bribery  of  a  judicial  officer. 


180 


HUfliflflippi. 

Constitution,  1869, 
Art  7,92.    Electoral  franchise 475 

Constitution,  1890, 

Election  of  governor 475 

Choice  of  governor  by  legislature 475 

Jurisdiction  of  justices  of  the  peace ...  887 
Right  of  employee  of  railroad  corpora- 

non  to  recover  for  injuries 896 


9  140. 
14L 
171. 
198. 


CiTATIOMS. 


f  241.    Electoral  francbtoe 

24a    Poll  tax 

M  254-266.    Apportionment 

Missouri. 

Constitution. 
Art.  tf,  6  12.    Jurifldiction  of  supreme  court. 
Statutes. 


1866,8  6. 
0  6. 


Telegraph.. 
Telegraph  . 


61526. 


Revised  Statutes,  1879. 
Threatening  letters 


475 
474 
476 


129 

495 
495 

129 


Retired  Statutes,  1889. 


Art.  8.  chap.  42.    Power  to    regulate    use  of 

streets 873 

P.  2085.    8t  Louis  charter:  power  over  streets.  373 
2100.    St.  Louis  charter:  power  to  pass  ordi- 
nances    873 

I   2721.    Power  of  wire-using  corporations...  377 

2792.  Power  of  wi  re-using  corporations 377 

2793.  Power  of  wire-using  corporations 377 

8782.    Threatening  letters 129 

8869.    Definition  of  libel 130 

Chap.  49.  6  4426.    Damage  for  death 119 

4  4427.    Damage  for  death 119 


Hontana. 

Political  Code. 
6 1810.    Nomination  by  convention. 
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Nebraska. 

Constitution. 

Art.  8, 124.    When  Jaws  become  operative 

Compiled  Statutes,  1896. 
Chap.  14,  art.  2, 1 34.    Ooyemment  of  cities  of 


13. 


the  second  class. 
26, 1 10.    Divorce  and  alimony 

Criminal  Code. 
Punishment  for  murder , 


Art.  4, 12a 
126. 


Nevada. 

Constitution. 

Prohibition  of  county  business. . 
County  governments 


Statutes. 


1861,  Nov.  28,  §  1.    Marriages 

1891,  p.  JK.    County  tax 

1896,  March  16,  p.  73.    Storey  county 

General  Statutes. 
•  2008.    County  funds 

New  Jersey. 

Constitution. 
Art.  4,  8  7,  T  11.    Special  laws 

New  Mexico. 

Statutes. 

1887,   p.  72,  8  10.    Indebtedness  against  ex- 
empted property 

1889,  p.  168,  8  36.    Exempt  property 


117 
868 


603 
603 


784 
604 
608 


604 


780 


606 
606 


Compiled  Statutes,  188 J^. 
62614.    Meaning  of ''person '^ 

New  York. 

Constitution. 
Deprivation  of  the  rights  of  dti- 


607 


Art 


1,81. 

818. 

2,8  6. 
812. 


84  L.  R.  A. 


Prohibition  of  any  oath  as  quall- 

catlon  for  office 

Selection  of  election  officers 

Passed  without  the  acceptance 
of  the  city 


411 


481 


Art.   5,8  9.    Requirement    of    appointments 
«        and   promotions  in    the  civil 

service 421 

810.    Legislature   empowered    to  fill 

vacancies 480 

6,  8 1.    Deprivation  of  life,  lib(*rty,  and 

property 423 

8,  8 1.    Authority  of  legislature  to  create 

municipal  corporations 428 

10,  8  2.    Election  of  local  officers 411 


Statutes. 


1880, 
1830, 
1851. 


1852,  ( 

1863,  ( 

1865,  < 
1867,  < 
1860,  c 
1870,  < 

1872, 
1873, 

1874, 


1876,  < 

1877, 
1879, 


1880, 
1881, 

1882,  < 

1883,  < 


chap.  186. 
chap.  163. 
chap.  831. 
chap.  314. 

chap.  616. 
642. 


426 
42n 
426 
176 


426 
426 


chap.  820.    Levying  on  credits 244 

chap.  800.    Attachments  in  Justices Vourts  249 
chap.  871.    Tajtation  of  debts  due  to  non- 
residents     245 

chap.  71.    Limitation  of  the  power  of  re- 
ceiver     697 

Oct.    Compensation  to  families  for  death 

of  persons  by  accident 800 

chap.  87.    Taxing  foreign  capital 245 

chap.  197.    Altnny  fire  commissioners 426 

chap.  17.    Syracuse  police  cdmmis<iioners   428 

chap.  77.    Al  ba ny  police  department 418 

8  3.    Election  of  police  board  of  Albany. .    416 
chap.  255.    Oswego  police  commissioners. 
Albany  police  commissioners. 
Yonkers'  police  commissioners 

Powers  ot  married  women 

Uticaflre  and  police  commis- 
sioners    426 

New  York  city  aldermen 427 

Limitation  of  names  on  ballot   428 
chap.  370,  title  8,  8 108,  subd.  2.    Elmira  po- 
lice commissioners   426 

chap.  79.    Syracuse  fire  department 426 

chap.  46.    Oswego  school commisi^ioners..    426 
chap.  248.    For  relief  of  holders  of  insur- 
ance policies 176 

chap.  888.    Troy  police  com  missione re 428 

chap.  6.  8  1.    Bins  ham  ton  commissioners   426 
chap.  517, 88  2, 4.    Home  fire  commissioners 
chap.  48.    Lockport  police  commissioners 
chap.  298,  title  S.    Power  of  majority   to 

select  officers 414 

chap.  864.    Buffalo  police  commissioners.    430 
359,  8  2.    Buffalo  police  commission- 

ere 426 

1886,  chap.  26, 8 186.    Fire  and  police  commis- 
sioners     426 

Fire  and  police  oommls- 

sionere 426 

Fire  and  police  commis- 
sioners  

Fire  and  police  commis- 
sioners  

chap.  54, 6 1.    Troy  police  commissioners. . 
189, 8 19.   Waterr own  police  com  mis- 

sioners _ 

Collateral  inheritance  tax 248 

Collateral  in  heritance  tax . .  .283, 248 
Cx)llateral  inheritance  tax....    243 

Collateral  inheritance  tax 243 

Incorporation  and  government 
of  street  railway  companies..    439 
Collateral  inheritance  tax....    243 
Collateral  inheritance  tax...  .    248 

Transfer  tax 238,240 

Board    for    examination    of 

plumbers 429 

Collateral  inheritance  tax 243 

.  Statutory  construction  law .234,  240 
chap.  786,  8 1.  Grounds  of  attachment. .-. .  249 
chap.  427.    Removal  of  police  force  from 

office 416 

Webster  and  Skinner's  Laws. 
Vol.  1,  p.  236.    Attachment  in  Justices'  courts.    349 

Revised  Laws,  1813. 
VoL  2,  p.  157.    Attachment  in  Justices*  courts.    249 

Revised  Statutes. 
Vol.  2,  ed.  8,  8  6,  T  8.    Supervisor   required   to 
pay   successor   school 

moneys 681 

p.  1283,  8  6.    Power  of  supervisor 
to  disburse  school 

moneys 681 

p.  274.    Attachments  in  Justices*  courts   249 
Code  of  Procedure,  1849. 

.attachment 249 

Grounds  of  attachment 249- 


8187. 
206. 


1887, 
1889, 


1890, 
1891, 
1802, 


1804, 
1896, 


chap.  488. 
chap.  713. 
chap.  307. 
chap.  409. 
May  14.    ' 

chap.  558. 
chap.  215. 
chap.  299. 
chap.  6U2. 

669. 
6n. 


426 


426 
426 


426 


8  227. 


ClTAIlOlfS. 
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Codt  of  Civil  Procedure. 

635.    Attachment 249 

«38u    Attacbment 249 

648.    LevyioK  on  credits 244 

.817.    Oonsolidatlon  of  actions 54 

2478.    Levyinff  on  credits 244 

North  Carolina* 

Conatituium. 

Art.  2, 1 14.    Creation  of  town  in debtedness 

6  23.    ReadiniT  and  ratification  of  act. . . 

Statvtes. 
18M,  chap.  31S,  f  10.    BaUroada 


488 
488 


Code. 

S1G77.    SeilinflT' liquor  to  mlDors 805 

1078.    Damasres  to  person  injured  by  liquor. .  806 
314&    Power  of  county  commissioners  to  pro> 

vide  employment  of  convicts 992 

North  Dakota* 

•  66.    Joint  resolutions 98 

83.    Powers  of  secretary  of  state 97 

202.    Amendinir  Constitution 99 

Bevised  Code. 

•  491.    Duty  of  secretary  of  state 97 

fiOO.    Duty  of  secretary  of  state 97 

Ohio. 

Constitution, 

Art.2,^1.    Lefcislative  power 499 

&.»2.    Elections  by  ballot 499 

Statutes. 

1896«  Apr.  17,  6  6a  (92  Ohio  Laws,  p.  185).    Print- 

ing  ballots  499 

Oree^n« 

Biir%  Code. 

93330.   Power  of  eminent  domain 860 

3210.   Power  of  eminent  domain 360 

Pennsylvania. 

Constitution. 

Art.8,S7.    Local  and  special  laws 780 

16,  •  8.    Compensation  for  property  taken    430 

Statutes. 

18S8,Apr.  21  (P.  L.  385).  Tazinff  real  property 
of  railroad  corpora- 
tions     666 

INH,  Apr.  23  (P.  L.  410).    Leasing    powers    of 

railroad  companies   579 

1885,  Mch.  24  (P.  L.  49).   Powers    of    railroad 

companies 679 

18B6.Feb.15L    MeadviUecity 568 

1867,Mch.l2.    Baston  boroujirh 572 

li<68,Apr.l4  (P.L.  100).   Power     of    railroad 

companies 679 

1870,  Feb.  17  (P.  L.  31).  Leasmgr  powers  of  rail- 
road companies 670 

18ni,Mch.28.    MeadviUecity 568 

Apr.6.    MeadviUecity 568 

1874,  Apr.  29,  p.  94.    Gas  and  water  companies.  03 
May  23.    Government  of  cities  of  the  third 

class 668 

1897,  Mavis.    Intoxicating  liquors 95 

1880,  May  14  (P.  L.  211).    Street  railway  act. ...  573 

May  28.    Municipal  waterworks 571 

18ni.June8L    Powers  of  married  women 599 

1805,  May  22,  p.  112.    Excluding     nonresidents 
from  the  benefit  of  the 

statute  of  Umitations. . .  441 

Brightly' s  Purdon's  Digest. 

P.  965,  pL  4  (12th  ed.).    Gas    and    water  com- 
panies      98 

Rhode  Island. 

Statutes. 

1886,  chap.  627.    Adopted  children 501 

34L.R.  A. 


Bevised  Statutes,  1867. 

Chap.  176,  ••  16-21.    Recover/    for    death    by 

wrongrfulact 800 

South  Carolina. 

Constitution,  186S. 
Art.  1.  •  23.    Com  pensation  for  takin  g  property  ^SS> 

Constitutiori. 
Art.9,^7.    PubUc  debts 471 

^atutes. 

1887,  Dec.  24.    Trustees  of  Columbia  canal 218 

1800,  Dec.  24.    Trustees  of  Columbia  canal 218 

General  Statutes,  1882. 

•11560-1561.    Eminent  domain 220' 

Bevised  Statutes,  1893. 

•91743-1765.    Eminent  domain 220 

•  2180.    Homestead 809 

Tennessee. 

Constitution,  1839. 

Art.ll.  •7.    Specialacts 543 

Constitution. 

Art.1,  •O.    Rifrbtoftrlal  by  impartial  Jury....    673 

8.  Property  ri^bts 448,673 

9.  Criminal  prosecutions 678 

21.  Compensation  for  property  taken 

for  public  use 448 

28.  Imprisonment  for  debt  forbidden    673 
2,  •3.    Lesrislative  authority 728 

•  17.  Bills 446 

cl.  2.    Title  of  act 667 

3.    Kepealinffacts 671 

•  28.  TazlDR  property TJ» 

29.  Taxlnflr  property 728 

6,  •  2.    Concurrence  of  three  judges  neces- 
sary to  decision 540 

11,  •  8.    Prohibitinir    passacre  of    special 

laws 543,  782 

.  Statutes. 

I860,  Feb.  1.    Survival  of  action  for  negligent 

Injury 444 

1871,  chap.  78.    Survival  of  action  for  negligent 

injury 444 

1879,  chap.  84.  •  13.    Repealing  act 672 

cbap.186,^4.    Repealing  act 672 

1881.  chap.  121.    Assignment  act 446 

cbap.  171,  •  88.    Repealingact 672 

1888,  cbap.  186.    Measure     of    damages      for 

wrongful  killing 443 

1891,  chap.  101.    Liability  of  railroad  for  stock 

killed  on  track. 671 

chap.  101,  98.    Repealingact 672 

1808,  chap.  89,  •  12.    Repealingact 672 

1895,  Feb.  28.    Disposa  1  of  garbage 282 

May  11,  chap.  128,  pp.  258, 260.    Assignment 

act 446 

cbap.  67.    Hotel,  inn,  and  boarding  house 

keepers 666 

80,  p.  122.  Authority  of  Knox  county 
court   to  build   bridge' 
across  Tennessee  river    542 
Ex.  Sess.  chap.  1.    Reelfoot  lake  levee  dis- 
trict     727 

Code,  1858. 

•  2201.    Survival  of  action  for  negligent  injury    444 
22»2.    Survivalof  action  for  negligent  injury    444 

Milliken  db  Vertrees*  Code. 

•  56.    Power  of  majority  to  act 540 

342.    Concurrence  of  three  Judges  necessary 

to  decision .'.  540 

1192.    Power  of  school  directors 360 

3130.  Right  to  damages  for  wrongful  killing  443 

3131.  Right  to  damages  for  wrongful  killing  443 
3134.    Measure  of  damages  for  wrongful  kill- 
ing   443 

4187.    Agreed  case 542 

5.S38.    Cumulative  sentences 514 

5348.    "Murder"  defined 673 

5849.    Murder 673 

••6468-6472.    False  pretenses 673 
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Cttationb. 


Vermont. 

Constitution. 

Art.  7,  chap.  1.    Government  for  common  ben- 
efit  

Statutes. 

1894,  No.50.    Itenerant  vendors 

Bevised  Laws. 

§8951.    Peddlers*  license 


Chap.  9,     9  07. 


71. 
117. 


Vir^nia. 

Statutes. 

180e,chap.  78.    Ballot  law 

p.  780.    Duties  of  secretary  of  electoral 

board 

1894,  March  6.   Method  of  voting 

1806,  March  4  (pp.  763-770).    Method  of  voting. 

Code. 

Appointment  of  registrars  of 
election 

Duties  of  secretary  of  elec- 
toral board 

Fillingr  of  vacancies 

New  registration 

Appointment  of  Judges  of  elec- 
tion   

Appointment  of  oommiasion- 
ers 

Sunday  trains 

•Sunday"  defined 

W»flhiii§^on« 

Constitution. 

Title  of  act 

Prohibiting  county  indebtedness 
for  any  other  than  county  pur- 
poses  

Prohibiting  county  aid 

Statutes. 

Powers  of  counties  relative 
to  public  works 

Wisconsin. 

Constitution. 


188. 


3801. 
8800. 


Art.  2.  6 19. 
8,S  6. 


I  7. 


1896,  Feb.  12,  p.  8. 


101 
100 
102 

147 

146 
146 
146 

146 

145 
146 
145 

146 

145 
106 
106 

819 


819 


Art.  4,  §  22.    Powers  of  board  of  supervisors.. 

8,1  1.    Rule  of  taxation 

filO.    Contraction  of  debt 


Statutes. 
1895,  chap.  188.    Home  for  feeble-minded . 
84  L.  R.  A. 


18 
185 
185 


181 


Revised  Staiutes,1849. 

Chap.  41,  §5.    Platofl851 785 

Revised  Statutes,  1881. 

1265.    Suit  of  infant 142 

256.    Suit  of  infant 142 

266.    Damages  for  death  of  child 142 

Revised  SCatvtes,  1894. 

Chap.  22.   Support  of  Insane  persons 131 

256.    Suftof  infant 142 

267.    Sultof  infant 142 

267.    Damages  for  death  of  child 142 

680,  subd.  6.    Countv  taxes 134 

2859.    Judgment  and  replevin 828 

2888.    Judgment  and  replevin 828 

Code,  1881. 
6  29.    Damages  for  death  of  cbild 142 

Wyoming. 

Constitution. 

Art  14.    Salaries 

15,  8  5.    County  revenue  tax 

16,  S  8.    Limitation  of  county  indebtedness 
14.    Municipal  indebtedness 


840 
836 
887 
887 


Statutes. 

1800,  chap.  80,  6  84.    Nomination  of  candidates 

for  office 

9  85.    Primary  meeting  defined. 
86.    Certification  of    nomina* 

tlons 

88.    Filing  certificates 

93.    Nominations 

95.  Declining  nomination 

96.  Filling  vacancy 

97.  Filling  vacancy 

1890-91,  chap.  72.    Limitation  of  action  on  con- 
tract  

1898,  chap.  6.    Predatory  wild  animals 

chap.  88.    County  orders 

1895,  chap.  102,  p.  287.    Animal  tax  levy 

Revised  Sta^tes,  1887. 

P.  89.    Municipal  and  county  Indebtedness 

8 1798.    Powers  and  duties  of  county  commis- 
sioners   

1801.  County  orders 

1802.  Board  meetings 

1901.    Authority  of  commissioners  to  settle 

accounts  against  county 

2870.    Limitation  of  action  on  contract 

2890.    Memoranda  of  decedent 

2501.    Testimony  of  adverse  party 

2668.  Confessionof  judgments 

2669.  Confession  of  judgments 

2671.    Confession  of  Judgments 


849 
849 

840 
849 
646 
849 
849 


844 
842 


842 
844 
844 

844 
583 
601 
603 
844 
844 
844 


IjAwyers'  Eeports 

an:n^otated. 


MASSACHUSETTS    SUPREME    JUDICIAL  COURT. 


Lewis  F.   F.  ABBOTT 

t. 
Valentine  DOANE.  Jr. 

(163  Maw.  483.) 


1. 


the  maker  of  an  accommodation  note  wblcb  the 
corporation  had  received  the  benefit  of.  In  con- 
sideration of  money  furnished  by  the  maker  of 
the  accommodation  note  to  pay  it,  is  not  without 
consideration  althoufrh  the  payee  was  bound  to 
take  up  the  other  note. 


note  bjr  »  stockholder,  director*   2.   The  performance  of  a  contract  by  a 
ereilitor  of  a  corporation,  irlven  to      party  who  hae  hesitated  or  refused  to 


Note.— Performance  of  exUfting  contract  obligation 
OB  eowtideration  for  new  uromiM. 

In  its  simpiest  form  this  question  is  free  from 
difficulty,  and  the  decisions  upon  it  are  harmoni- 
ous. But  when  the  further  question  Is  Involved, 
as  to  how  far  a  person  may  free  himself  from  his 
contract  oblifration  and  make  his  old  promise  form 
the  consideration  for  a  new  promise  by  his  adver- 
sary, the  subject  becomes  technical,  and  is  attended 
with  mucli  difficulty;  and  the  decisions  dealing 
with  it  have  not  always  dealt  with  the  facts  as  they 
appeared  in  the  case  in  reaching  conclusions,  so 
that  conflict  and  uncertainty  appear.  A  strict 
application  of  fundamental  principles  to  the  actual 
facts  would  remove  much  of  this  difficulty,  and 
extend  the  rule  governing  the  simpler  forms  of 
the  subject  into  its  more  complex  forms. 

The  general  rule  is  that  a  promise  cannot  be  con- 
ditioned on  a  promise  to  do  a  thing  to  which  the 
party  is  already  legally  bound.  Wlmer  v.  Over- 
seers of  Poor,  104  Pa.  817. 

And  this  rule  extends  universally  through  all  the 
ca^es  in  which  the  simple  question  has  arisen  as  to 
whether  or  not  performance  of  an  existing  obliga- 
tion is  a  consideration  for  a  new  promise  by  the 
other  party. 

So.  performing  the  obligation  of  a  mortgage  con- 
tract is  not  a  sufficient  consideration  for  a  new 
promise  by  one  of  the  parties.  Lukens^s  Appeal, 
143  Pa.  368, 13  L.  R.  A.  581. 

Paumefit  of  tristing  debt  as  consideration. 

A  large  number  of  cases  hold  that  payment  of 
part  of  a  debt  already  due  is  no  consideration  for  a 
promise  to  release  the  remainder  of  the  debt.  Note 
to  Fuller  v.  Kemp  (N.  Y.)  20  L.  R.  A.  785. 

Tn  Anonymous,  1    Vent.  268,  it  Is  said   that  a 

promise  by  a  person  to  pay  a  sum  of  money  which 

he  owes  is  not  a  good  oonsideration;  but  payment 

of  a  debt  without  suit  is  a  good  oonsideration. 

.     No  maa  can  make  his  own  wrong  in  withholding 

I  what  he  justly  owee  the  foundation  of  a  demand 

against  bis  creditor.    Kelfer  v.  Grayson,  76  Va.  517. 

An  eogagemene  by  a  man  to  pay  his  own  debts 

tt  no  ooDsideratioo  for  a  promise  to  him  by  a  third 

persoo.   Jones  v.  Wolte,  5  Bing.  N.  C.  341. 

The  payment  by  one  of  a  debt  dearly  due  does 
Que  constitute  sufficient  consideration  for  any  kind 
of  contract  or  agreevaent.  Xo  one  can  claim  com- 
peDsatloo  for  dointc  that  which  be  is  plainly  and 
cimrly  bound  by  law  to  do.  8waggard  v.  Han. 
cock,25Mo.  App.  a»- 
34  L  R.  A. 


Payment  of  money  presently  due  Is  not  a  con- 
sideration for  a  promise  to  give  the  debtor  a 
quitclaim  deed  to  land  stendmg  in  the  name  of  the 
creditor.    Tucker  v.  Bartle,  85  Mo.  114. 

A  payment  of  an  existing  debt  is  not  a  considera- 
tion upon  which  a  court  of  equity  will  enforce  a 
promise  to  convey  real  estate.  Smith  v.  Phillips, 
n  Va.  548. 

A  promise  to  surrender  a  premium  note  which 
hajB  been  given  to  an  insurance  company  upon  pay- 
ment of  an  assessment  then  due  is  without  con- 
sideration.   Sands  V.Hill,  42  Barb.  651. 

Payment  of  money  already  due  Is  not  a  consider- 
ation for  an  agreemeot  to  attempt  to  collect  the 
balance  of  the  debt  from  other  persoos.  Pember- 
ton  V.  Hoosier,  1  Kan.  108. 

In  case  of  a  claim  of  a  balance  due  under  a  con- 
tract and  for  an  additiondl  amount  for  extras,  an 
agreement  to  pay  the  balance  due  on  the  contract 
in  case  of  the  abandonment  of  the  claim  for  extras 
is  not  founded  on  any  consideration,  since  an 
agreement  to  pay  that  which  a  party  has  con-  • 
tracted  to  pay  does  not  constitute  a  consideration 
for  a  new  promise  to  perform  the  same  contract. 
Widlman  v.  Brown.  83  Mich.  241. 

Payment  of  part  of  what  is  due  on  a  Judgment  is 
not  a  consideration  for  a  promise  by  the  creditor  to 
convoy  to  the  debtor  land  which  he  had  received 
in  part  satisfaction  of  the  original  debt  In  addition 
to  the  satisfaction  of  the  entire  JudgmcnL  Phoenix 
Ins.  Co.  v.  Rink,  110  III.  538. 

A  promise  by  a  creditor  in  consideration  of  the 
execution  of  a  note  by  bis  debtor  for  a  debtalready 
due  to  supply  him  with  goods  in  the  future  is  with- 
out considerutlon.    Overdeer  v.  Wiley,  30  Ala.  709. 

If  interest  is  already  payable  on  an  overdue  ac- 
count, a  positive  agreement  by  the  debtor  to  pay 
interest  is  not  a  sufficient  consideration  for  an 
agreement  by  the  creditor  to  give  six  months^  no- 
tice of  withdrawal  before  proceeding  to  collect  the 
money.  Orme  v.  Galloway.  9  Exch.  544,  2  C.  L.  Hep. 
480,  23  L.  J.  Exch.  N.  ».  113  (18&4>. 

A  promise  to  take  up  notes  on  which  the  promis- 
or is  liable  as  indoraer  Is  not  a  valid  consideration. 
Sherwin  v.  Brigham.  39  Ohio  St.  137. 

So,  payment  of  a  part  of  the  "amount  due  Is  no 
oonsideration  for  a  promise  to  extend  the  time  for 
payment  of  the  residue.  King  v.  State  Bank,  9 
Ark.  185,  47  Am.  Dec.  730;  Stene  v.  State  Bank,  8 
Ark.  145;  Thompson  v.  Robinson. 84  Ark. 44;  Liening 
V.  Gould,  13  CaL  598;  State,  Clark,  D.  k  Co.,  v.  Dav- 
enport, 12  Iowa,  335;  Price  v.  Cannon,  3  Mo.  453; 
8  38 
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complete  ft  maj  ooDftitute  a  rood  oon«ideratioii 
for  a  promise  by  a  tbf  rd  person  who  will  be  ben- 
efited by  such  perf  ormaooe. 

(April  6. 1805.) 

EXCEPTIONS  by  defendant  to  rulings  of 
tbe  Superior  Court  for  Suffolk  County, 
made  during  the  trial  of  an  action  on  a  prom- 
i&sory  note,  which  resulted  in  a  yerdict  in 
plaintiff's  favor.     Orerrvled. 
Tbe  facts  are  stated  in  tbe  opinion. 


Mr.  W.  B.  Frendw  for  defendant: 

In  order  to  constitute  a  valid  consideration 
to  support  a  promise,  the  promisee  must  do 
something  which  he  was  not  bound  to  do. 

Jenninf/$  v.  Chate,  10  Allen,  526;  Smith  v. 
BartkoUmev,  1  Met.  276,  25  Am.  Dec.  365; 
Pool  V.  Boston,  5  Gush.  219;  BartUtt  v.  Wy- 
man,  14  Johns.  260;  Dodge  y.  StiUs.  26  Conn. 
463. 

When  one  party  to  a  contract  makes  a  prom- 
ise to  the  other  party  to  tbe  contract  as  an  in- 


Miller  v.  Holbrooke  1  Wend.  317;  KelloffR  v.  Olm- 
sted. 28  Barb.  M:  Hall  t.  Constant.  2  Hall,  185;  Hal- 
llday  V.  Hart.  30  N.  T.  474;  Tumbull  v.  Brock,  ai 
Obio8t.649:  Jenkins  v.Clarkson,  7  Ohio.  pt.  1.  p.  72: 
Pomeroy  v.  Slade,  16  Vt.  220;  Wheeler  v.  Washburn, 
U  Vt.  2W. 

In  KellofTfr  V.  Olmsted.  25  N.  T.  189,  tbe  court,  in 
deciding  tbat  a  promise  to  pay  an  overdue  debt  at 
a  certain  time  in  tbe  future  witb  interest  is  not  a 
consideration  for  a  promise  to  extend  the  time  of 
payment,  states  tbat  it  has  t>een  decided  over  and 
over  a^ain  tbat  if  tbe  creditor  wboec  debt  is  due 
receives  part  payment  of  ir.  and  in  coAsideration  of 
sucb  payment  promises  to  postpone  or  extend  the 
time  for  payment  of  tbe  tialanoe,  tbe  promise  is 
void  lor  want  of  consideration. 

So,  a  promise  to  pay  an  extstinfr  oblifration  will 
not  support  a  promise  to  extend  tbe  time  of  pay- 
ment. Hopkins  v.  Logan.  5  Mees.  &  W.  241,  7  DowL 
P.  C.  380. 

An  agreement  to  pay  in  the  future  is  not  a  con- 
sideration for  tbe  extension  of  tbe  time  of  payment 
of  a  debt  already  due.  Stickler  v.  Giles,  9  Wash. 
147. 

A  promise  before  tbe  maturity  of  a  promissory 
note  to  extend  the  time  of  payment  to  a  fixed  date, 
if  at  that  time  it  will  be  promptly  paid,  is  without 
consideration.    Gitson  v.  Irby.  17  Tex.  178. 

A  note  Kiven  in  part  payment  of  an  existing  lia- 
bility is  not  a  sufficient  consideration  to  support  an 
agreement  to  give  time  for  payment  of  the  residue. 
Gison  V.  Henne,  19  Wend.  a8d. 

An  agreement  to  pay  money  which  is  due  in  a 
way  which  could  be  insisted  upon  by  the  creditor 
without  the  agreement  Is  no  consideration  for  the 
extension  of  time  for  tbe  payment.  McManus  v. 
.  Bark.  L.  K.  5  Excb.  66,  80  L.  J.  Excb.  N.  S.  66,  21  L. 
T.  N.  8.  676. 

The  agreement  to  pay  a  debt  which  Is  due  by  reg- 
ular instnlmcnts  with  interest  is  not  a  consideration 
for  an  agreement  to  postpone  the  time  of  payment. 
Beer  v.  Foakes,  L.  R.  11  Q.  B.  Div.  221. 62  L.J.  Q.  B. 
N.  S.  712. 

Ho,  payment  of  accrued  interest  on  a  note  is  not  a 
consideration  for  a  promise  to  extend  the  time  of 
l>aymonr.  Helms  v.  Crane,  4  Tex.  Civ.  App.  80; 
Hale  V.  Forbls,  3  Mont.  385;  Hunt  v.  Postlewait,  28 
Iowa,  427;  Dennis  v.  Piper,  21  III.  App.  169;  Waters 
v.  81mf*on,  7  III.  670. 

8o.  accepting  a  non-negotiable  note  for  the  in- 
terest due  on  a  bond  Is  without  consideration  so  as 
to  comtitute  a  valid  contract  to  extend  the  time  of 
payment  of  the  bond.  Gahn  v.  Nicraoewlcz,  11 
Wend,  m2. 

Ho,  a  promise  to  pay  interest  during  the  time  of 
forbearance  is  no  consideration  for  the  agreement 
to  forlwar.  when  the  debtor  is  already  bound  to  pay 
intcM-ept.  Reynolds  v.  Ward,  6  Wend.  601;  Parmelee 
v.  Thompson,  45  N.  Y.  68,  6  Am.  Rep.  33;  Abel  v. 
Alexai.der,  46  Ind.  528, 15  Am.  Rep.  270;  Holmes  v. 
Boyd,  00  Ind.  832;  Uow  v.  Chambers,  14  Phila.  647; 
Moore  v.  Macon  8a v.  Bank,  22  Mo.  App.  002. 

An  agreement  to  pay  interest  on  a  note  in  the 
same  way  which  the  law  would  imply  from  tbe  con- 
tract will  not  be  a  consideration  for  tbe  extension 
of  the  time  of  payment.    MoCann  v,  Lewis,  9  Cal. 

^  L.  R.  A. 


A  mere  agreement  to  pay  interest  as  called  for  on 
the  contract  is  not  sufficient  to  uphold  an  agree- 
ment to  extend  the  time  for  payment  of  the  debt. 
Wilson  V.  Powers.  130  Mass.  127. 

The  agreement  to  pay  interest  in  a  certain  man- 
ner or  to  pay  the  principal  in  certain  instalments 
is  not  a  consideration  for  an  agreement  to  extend 
tbe  time  of  payment.  Van  Allen  v.  Jones,  10  Bosw. 
360;  Hume  v.  Mazeiin.  84  Ind.  574. 

Payment  of  part  of  a  note  when  it  is  due,  and  an 
agreement  to  pay  interest  on  the  residue,  is  not  a 
consideration  for  an  agreement  to  extend  time  of 
pay  men  t  of  the  note.  Eairchlld  v.  Warren,  21  How. 
Pr.  187. 

But  the  time  for  the  performance  of  a  contract 
may  be  enlarged  if  the  agreement  for  enlargement 
is  made  at  a  time  when  each  party  will  receive 
some  consideration  for  his  promise  to  extend  the 
time. 

At  any  time  before  breach  the  parties  may  by 
mutual  promises  extend  the  time  for  pertormance. 
McNish  v.  Reynolds,  05  Pa.  483. 

In  case  of  an  agreement  executory  on  both  sides 
the  time  for  perf ormance  may  l>e  extended  by  mut- 
ual agreement  without  any  other  or  further  consid- 
eration.   Clark  V.  Dales.  20  Barb.  42. 

But  after  the  time  for  perf  ormance  of  a  contract 
has  expired,  so  that  there  is  a  breach  by  one  of  tbe 
parties,  there  can  be  no  valid  extension  of  time  of 
performance  without  a  new  consideration.  Hill  v. 
Blake,  16  Jones  &  S.  253. 

In  Cox  V.  Bennet,  13  N.  J.  L.  165.  a  condition  in  a 
bond  for  the  payment  of  money  within  a  year  was 
held  capable  of  enlargement  by  an  agreement 
without  consideration  so  as  to  make  a  certain  por- 
tion payable  each  year  until  the  entire  amount  was 
paid. 

But  in  Stryker  v.  Vanderbilt,  27  N.  J.  L.  68,  it  was 
held  that  an  agreement,  after  the  bi*each  of  tbe  or- 
iginal contract,  to  extend  the  time  of  the  pertorm- 
ance. roust  be  on  a  new  consideration. 

In  Miller  v.  Holbrook.  1  Wend.  317,  the  court  suys 
of  Keating  v.  Price,  1  Johns.  Cas.  22, 1  Am.  Dec.  92. 
in  which  the  time  of  performance  of  a  contract  was 
enlarged,  tbat  It  is  to  be  presumed  that  in  that  case 
It  appeared  that  the  promise  to  enlarKC  the  time  of 
performance  was  founded  on  a  good  and  sufDcient 
consideration. 

In  Flanders  v.  Fay,  40  Vt.  316,  it  seems  to  be  as- 
sumed that  to  enlarge  the  time  of  performance  of 
a  contract  requires  a  new  agreement  upon  a  new 
consideration. 

Where  a  debt  is  payable  In  specific  pro|>erty  a 
new  contract  made  before  the  debt  has  become 
payable,  changing  (he  mode  of  payment  and  ex- 
tending tbe  time,  needs  no  new  consideration  for  its 
support.  Thrall  v.  Mead's  Estate,  40  Vt,  340.  The 
court  says  there  is  a  manifest  distinction  l)etween 
cases  where  the  debt  is  already  due  when  tbe  agree- 
ment is  made  and  one  where  it  is  not  due  and  is* 
payable  In  specific  articles,  and  the  debtor  relying 
on  the  new  agreement  suffers  the  time  gspecified  in 
tbe  original  contract  for  payment  to  expire.  In 
sucb  case  it  would  be  a  fraud  to  allow  tbe  creditor 
to  collect  the  debt  in  money  when  the  original  con- 
tract expires,  and  repudiate  the  new  agreement, 
and  thus  convert  the  debt  Into  money  contrary  to- 
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ducement  to  secure  its  performaDce,  the  prom- 
ise is  without  consideration,  although  the 
promisor  receives  some  benefit  from  the  per- 
formance. There  seems  to  l)e  no  reason  on 
principle  why  the  same  rule  should  not  hold 
where  a  third  person,  a  stranger|to  the  con- 
tract, makes  a  like  promise. 

Putnam  v.  Woodbury,  68  Me.  58;  Brawnlee 
V.  [u>ice,  117  Ind.  420;  Gordon  v.  Gordon,  56 
N.  H.  170;  Johnson  v.  filers,  88  Ala.  265; 
Schuler  v.  Mffion,  48  Kan.  282;  L'Ajnoreux  v. 


Gould,  7  N.  Y.  849,  57  Am.  Dec.  524;  Peelman 
▼.  Peelman.  4  Ind.  612;  Merrick  v.  Giddings, 
1  Mackey,  894;  Davenport  v.  First  Cong,  Soc. 
83  Wis.  890. 

A  promise  based  on  the  consideration  of 
doing  that  which  one  is  already  bound  to  do  is 
invalid,  whether  the  plaintiff's  prior  obligation 
were  an  obligation  to  the  defendant  or  to  a 
third  person. 

Hilliard,  Cont.  p.  251;  Richardson  v.  Wil- 
Hams,  49   Me.  558;  Ellison  v.  Jackson  Water 


the  aerreement  and  [to  the  prejudice  of  the  debt- 
or. 

If  one  who  has  contracted  to  deliver  coal  at  a  eer- 
tfliD  time  is  not  able  to  comply  with  his  contract, 
and  so  notifies  the  other  party,  and  requests  him, 
if  he  is  (irolngr  to  take  advantaj^e  of  the  breach,  to 
say  so,  saying  under  such  clrcumptances  the  coat 
wUl  not  be  delivered  at  all,  whereupon  the  other 
party  states  that  be  will  waive  t)ie  breach  and  ac- 
cept and  pay  for  the  coal  when  dehvered,  the  latter 
cannot^  after  receiving  the  coal,  refuse  to  pay 
for  It  because  it  was  not  delivered  within  the  terms 
of  the  contract.    Lawrence  v.  Dayey,_28  Vt.  264. 

In  Connelly  v.  Devoe,  37  Conn.' 570,~wherc^ere 
was  a  contract  to  digr  a  well  within  a  ffiven  time, 
which  could  not  he  done  because  of  the  cavlngr  in 
of  the  well  after  it  was  partly  constructed,  where- 
upon the  parties  made  a  new  agreement  for  extend- 
ing time  of  performance.  It  was  contended  that 
there  was  no  consideration  for  the  extended  time, 
but  the  court  said  that  the  aoandonment  of  the  or- 
Urinal  contract  when  in  force,  to  substitute  a  new 
atrieement  for  it,  was  a  (Sufficient  consideration. 
Jind  the  court  then  says  that,  further,  it  was  for 
the  interest  of  the  owner  to  have  the  work  com- 
pleted, and  adds:  **'And  besides,  defendant  suffered 
the  plaintiff  to  go  on  with  the  work  after  the  agree- 
meot  was  made.^* 

It  appears  in  the  case  that  after  the  new  agree- 
ment the  builder  on  the  faith  of  the  contract  to 
extend  the  time  for  performance  purchased  ad- 
ditional materials  and  performed  additional  work, 
so  that  a  refusal  to  extend  the  time  would  result 
in  appropriating  his  added  labor  and  money  for 
which  he  would  receive  no  compensation,  and 
which  he  would  not  have  furnished  bad  the  re- 
fusal to  continue  been  made  when  the  accident 
iKrcurred.  Of  course  such  conduct  worked! an 
estoppel  against  afterwards  refusing  to  permit 
bim  to  finish  the  work,  and  is  of  itself  sufScient 
ground  to  uphold  the  recovery  in  favor  of  plain- 
tiff,  so  that  what  is  said  about  consideration  is  not 
really  necessary  to  the  decision  of  the  case. 

Where  an  action  for  breach  of  the  covenant  to 
repair  was  defended  upon  the  ground  that  after 
thelbreach  the  landlord  agreed,  in  consirleration 
that  the  tenant  would  repair  before  a  certain  date< 
to  refrain  from  suit  before  that  time,  the  court 
said  there  is  no  good  fconsideration  laid  for  the 
plaintfire  promise  to  forbear  to  sue.  The  defend- 
ant was  liable  to  damages  upon  the  covenant  im- 
mediately for  not  repairing,  and  therefore  the 
|>romi8e  by  him  to  repair  before  the  designated 
date  would  k>e  no  consideration  for  the  plaint itf's 
promise  to  forbear.  Bayley  v.  Roman,  3  Bmg.  N. 
C.aio. 

Promise  to  release  Joint  debtor. 
The  payment  of  a  debt  by  a  debtor,  which  is  due 
sofi  payable,  is  not  a  sufficient  consideration  to 
support  a  promise.  So,  an  agreement  by  the 
holder  of  a  joint  and  several  debt  to  one  of  the 
debtors  upon  his  payment  of  part  of  the  amount 
to  look  to  the  other  debtor  for  the  balance  is  with- 
out consideration  and  fa  not  binding.  Smith  v. 
Bartholomew,  1  Met.  276,  25  Am.tDec.  a65. 
34L.R.  A. 


An  agreement  by  one  of  the  makers  of  a  note 
to  pay  the  whole  amount  Is  no  consideration  for 
the^promise  of  the  surety  to  release  the  other 
maker  from  liability.  Cameron  v.  Warbritton  9 
Ind.  361. 

The  promise  of  one  partner  to  pay  the  debts  of 
the  firm  is  no  consideration  for  the  promise  of  a 
creditor  to  release  the  other  partner.  Wadhams 
V.  Page,  1  Wash.  420;  Early  v.  Burt.  6«  Iowa,  716; 
Wildes  V.  Fessenden.  4  Met.  12;  Lodge  v.  DIcas,  3 
Bam.  ft  Aid.  fill:  David  v.  Elllce,  5  Bam  &  C 
196, 1  Car.  &  P.  388, 7  Dowl.  &  R.  600;  Smith  v.  Hoirers 
17  Johns.  340.  "      ' 

Some  of  the  cases  involving  the  question  of  re- 
lease of  partner  involve  other  matters  than  the 
mere  question  of  consideration,  so  that  the  sub- 
ject is  not  fully  treated  here. 

Payment  by  surety. 

Payment  by  a  surety  whose  obligation  has  l)e. 
come  fixed  is  no  consideration  for  the  promise  of 
the  other  party  to  deliver  up  to  him  the  obligation 
of  the  principal.  Dixon  v.  Adams,  Cro,  Eliz.  pt.  2, 
p.  538. 

Promise  not  to  sue. 

Payment  of  part  of  a  debt  already  due  and 
payable  is  no  consideration  lor  the  agreement  to 
forbear  to  sue  for  the  residue.  Warren  v.  Hodge, 
121  Mass.  106;  Reynolds  v.  Lotland,  8  Harr.  (Del ) 
366;  Pabodie  v.  King,  12  Johns.  4«>. 

A  promise  by  a  debtor  to  make  monthly  pay- 
ments upon  certain  of  his  overdue  notes  upon 
which  the  holder  has  no  security  la  not  a  good 
consideration  for  the  promise  of  the  creditor  to 
forbear  for  a  time  to  press  for  payment  of  another 
pverdue  note  against  the  same  debtor  upon 
which  there  are  indorsers.  Jennings  v.  Chase,  10 
Allen,  S26. 

An  agreement  not  to  sue  in  case  of  the  making 
of  definite  payments  of  a  sum  alretidy  due  is  with- 
out consideration.    Keirn  v.  Andrews.  59  Miss.  39. 

A  payment  of  part  of  the  sum  due  on  a  note  is 
not  a  sufficient  consideration  for  a  promise  to  re- 
mit interest  due  ui>on  the  note  or  to  delay  suit. 
Barron  v.  Vandvert,  13  Ala.  23:?. 

Payment  of  interest  due  is  not  a  consideration 
for  an  agreement  to  forbear.  Crossman  v.  Wohlle- 
l)en,  90  111.  537;  Woolford  v.  Dow,  34  III.  428. 

A  promise  to  forbear  in  collection  of  a  debt  upon 
the  promise  of  the  debtor  to  pay  interest  which 
was  already  due  is  without  consideration.  Stuber 
V.  SchHck,  m  111.  191. 

A  promise  to  pay  in  the  future  rent  now  due  and 
for  which  a  suit  has  been  brought  is  no  considera- 
tion for  an  agreement  to  discontinue  the  suit. 
Farrington  v.  Bullard,  40  Barb.  512. 

So,  a  payment  of  part  of  a  Judgment  is  not  a  con- 
sideration for  holding^up  the  execution  as  to  the 
remainder.    Teary  v.  Smith,  45  Tex.  72. 

Compliance  with  oldigntion  to  deliver  papers  or 
pioijcrty. 

A  promise  to  pay  for  the  delivery  of  a  paper 
which  the  holder  is  already  in  duty  bound  to  de- 
liver is  without  consideration.  McCaleb  v.  Price, 
12  Ala.  753. 

Where  a  person  has  agreed  to  surrender  a  con- 
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Co.  12  Cal.  542;  Bitenour  v.  Matheics,  42  Ind. 
7;  8  Am.  &  Eng.  Enc.  Law,  p.  836.  note;  Ha- 
tana  Press  DrUl  Co.  v.  As/ivrst,  148  111.  115; 
Re  Qoddard*s  Estate,  66  Vt.  415:  Baker  v. 
Wahrmund,  5  Tex.  Civ.  App.  268;  Ford  v. 
Garner,  15  lod.  298;  Reynolds  v.  Nugent,  25 
Ind.  828;  Neicton  v.  Chicago,  R.  L  cfc  P.  /?.  Co. 
66  Iowa,  422;  Vanderbilt  v.  Schreyer,  91  N.Y. 
392;  ;&y6o«  v.  JVewj  ForA:.  X.  E,  &  W.  R.  Co. 
95  N.  Y.  562,  47  Am.  Rep.  75;  Robinson  v. 


Jetoett,  116  N.  Y.  40;  Sherwin  v.  Brigham,  89 
Ohio  St.  187;  TFim^  v.  Overseers  of  Poor,  104 
Pa.  317;  Successive  Promises  of  the  Same 
Performance,  8  Harvard  L.  Rev.  27,  1894. 

There  are  two  English  cases  which  stale  a 
contrary  rule. 

Scotson  V.  Pegg,  30  L.  J.  Exch.  N.  8.  225; 
Shadwell  v.  Shadwell,  30  L.  J.  C.  P.  N.  S.  145. 

Scotson  V.  Pegg  seems  to  be,  however,  di- 
rectly in  conflict   with   Herring  v.  Dorell,  8 


tract  whenever  requested  by  another  to  do  so,  his 
surrender  will  furnish  no  consideration  for  a  new 
promise  by  the  otber.  Proctor  v.  Thompson,  13 
Abb.  N.  C.  340. 

In  case  one  has  by  fraud  obtained  a  satisfaction 
piece  of  a  Judgrment  under  such  circumstances 
that  a  court  of  equity  would  compel  bim  to  return 
it,  bis  retention  of  it  is  not  a  consideration  for  a 
promise  on  the  part  of  the  Judgment  creditor  that 
the  Judgment  should  be  subordinated  to  mort- 
srares  subsequently  executed.  Crosby  v.  Wood,  6 
N.  Y.  860. 

An  agreement  by  a  mort^gor  to  surrender  pos- 
session of  the  mortfraged  premises  after  condition 
broken,  as  is  required  by  the  law  of  the  land,  will 
not  furnish  a  consideration  for  a  new  promise  on 
the  part  of  the  mortgagee.  Wendover  v.  Balcer, 
121  Mo.  273. 

The  surrender  of  a  satisfied  note,  and  the  cancela- 
tion of  a  mortgage  given  to  secure  it,  are  not  alone 
sufficient  considerations  to  support  a  new  note. 
Smith  V.  Boruff,  75  Ind.  412. 

Tbe  delivery  by  an  executor  to  a  legatee  of  prop- 
erty to  which  he  is  entitled  under  the  will  is  no 
consideration  for  a  release  of  all  other  demands 
which  the  legatee  may  have  against  the  executor. 
Bruton  v.  Wooten,  15  Ga.  570. 

The  surrender  by  tbe  creditor  of  collateral  secur- 
ity after  the  signing  of  a  release  by  a  composition 
deed  is  not  a  sufficient  consideration  for  a  promise 
by  the  debtor  to  pay  money  to  the  creditor.  Cow- 
per  V.  Green,  7  Meea.  &  W.  638. 

A  promise  by  one  for  whom  a  boat  is  being  built, 
that  in  case  it  is  delivered  to  him  he  will  pay  all  de- 
mands of  those  who  have  worked  on  it  under  con- 
tract with  tbe  builder,  is  without  consideration. 
Jones  V.  Miller,  12  Mo.  408. 

If  one  acting  for  the  benefit  of  a  corporation 
procures  the  renewal  of  a  lease  a  con  tract  to  ind  uce 
bim  to  assign  tbe  lease  to  the  corporation  is  with- 
out consideration.    Robinson  v.  Jewett,  116  N.  Y. 

40. 

Agreement  to  comply  icith  lease. 

A  new  promise  by  a  landlord  after  the  execution 
of  a  lease  is  not  sufficient  to  maintain  an  action  in 
favor  of  the  tenant  when  it  is  founded  only  upon 
tbe  promise  of  the  tenant  to  perform  his  contract. 
Jackson  v.  Cobbln,  8  Mees.  &  W.  790, 1  DowL  N.  S. 
96. 

Gratuitous  agreements  in  variation  of  a  lease,  if 
unexecuted,  will  not  prevent  tbe  specific  enforce- 
ment of  the  lease  as  originally  written.  Price  v. 
Dyer,  17  Vcs.  Jr.  364. 

An  agreement  after  tbe  execution  of  the  lease  of 
a  farm,  that  the  tenant  will  not  use  the  pasture  for 
horses  without  extra  compensation  to  the  landlord^ 
is  without  consideration.  Tryon  v.  Mooney,  9 
Johns.  358. 

A  promise  by  a  tenant  in  possession  of  a  farm  to 
do  things  not  required  by  the  contract  is  without 
consideration  and  void.  Brown  v.  Crump,  1  Marsh. 
667. 

Where  a  covenant  requires  a  house  to  be  in  re- 
pair, a  subsequent  agreement  that  a  man  shall  be 
employed  three  or  four  days  about  the  repair  of 
the  bouse  is  without  consideration  and  will  not 
satisfy  the  obligation.  Adams  v.  Tapling,  4  Mod. 
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If  after  the  destruction  of  a  fence  on  leased 
premises  the  lessee  is  still  lihder  obligations  to  con- 
tinue to  occupy  tbe  premises,  a  promise  on  the  part 
of  the  landlord  to  repair  the  fence  in  consideration 
of  the  lessee's  remaining  on  the  property  is  with- 
out binding  force.  Proctor  v.  Keith,  12  B.  Mon. 
252. 

A  promise  by  the  landlord  to  make  repairs  which 
he  Is  not  t)ound  by  the  lease  to  make,  in  considera- 
tion tbat  the  tenant  remain  on  the  premises,  when 
his  contract  binds  him  to  do  so,  cannot  be  enforced. 
Eblin  v.  Miller,  78  Ky.  371;  Libbey  v.  Tolford,  48 
Me.  816,  77  Am.  Dec.  229;  PurceU  v.  English.  86  Ind. 
34.  44  Am.  Rep.  266:  Gill  v.  Middleton.  105  Mass.  477. 
7  Am.  Rep.  548;  Doupe  v.  Genniu,  87  How.  Pr.  5; 
Speckels  v.  Sax,  1  E.  D.  Smith,  253. 

A  promise  by  a  landlord  during  the  continuance 
of  the  lease  to  make  certain  repairs  on  the  mere 
consideration  of  the  rent  reserved  in  tbe  lease  is 
without  consideration.  Miller  v.  iiidgely,  19  111. 
App.  306. 

If  after  the  execution  of  a  lease  the  lessee  objects 
to  taking  possession  because  of  the  defective  con- 
dition of  the  premises,  whereupon  the  landlord 
promises  to  make  repairs,  tbe  promise  is  without 
consideration.  Gottsberger  v.  Radway,  2  Hilt.  342. 
Tbe  court  says  that  a  binding  contract  having  been 
made  it  was  necessary  that  some  new  considera- 
tion should  exist  to  support  a  promise  to  make  re- 
pairs or  constitute  an  agreement  which  would  tako 
the  place  of,  change,  or  alter  the  conditions  of  tbe 
one  already  existing. 

But  if  the  premises  become  untenantable  n 
promise  of  the  tenant  to  remain  may  furnish  a 
sufficient  consideration  for  a  promise  by  the  land- 
lord to  pay  for  all  damages  done  to  his  furniture 
by  so  doing.    Dunn  v.  Robins,  48  N.  Y.  8.  R.  46. 

So,  an  agreement  by  a  landlord  to  reduce  the 
rent  reserved  in  the  lease  at  a  time  when  the  ten- 
ant has  not  refused  to  execute  tbe  terms  of  the 
lense,  and  has  no  right  to  do  so,  is  without  consid- 
eration and  void.  CloidslYorough  v.  Gable,  140  111. 
269,  15  L.  R.  A.  294;  Wheeler  v.  Baker,  59  Iowa.  90; 
Crowley  v.  Vitty,  7  Exch.  322,  21  L.  J.  Exch.  N.  8- 
135. 

Conversely,  a  promise  to  pay  more  rent  during 
the  existence  of  tbe  term  Is  without  consideration. 
Taylor  v.  Winters,  6  Phila.  126. 

An  executory  agreement  in  writing,  without  any 
consideration,  to  reduce  the  rents  secured  to  be 
paid  by  a  lease,  is  a  mere  nudum  pcMtum.  Loach 
v.  Famum,  90  111.  368. 

After  suit  brought  to  recover  rent  in  arrears  an 
agreement  by  the  tenant  to  pay  the  arrearages  and 
the  costs  of  the  suit  is  no  consideration  for  an 
agreement  to  abate  the  rent  in  the  future.  Coe  v. 
Hobby.  72  N.  Y.  141,  28  Am.  Rep.  120. 

But  an  agreement  for  a  different  rent  maybe 
made  at  any  time  in  case  of  a  tenancy  at  will. 
Hanson  v.  Helleu  (Me.)  3  New  Eng.  Rep.  229. 

And  if  a  reduction  of  rent  is  necessary  to  enable 
the  tenant  to  continue  business,  and  the  landlord 
considers  that  it  would  be  of  advantage  to  him  to 
have  the  business  continue,  there  is  /i  sufficient 
consideration  for  a  reduction  of  the  rent.  Jaffray 
V.  Greenbaum,  64  Iowa,  492. 

So,  if  during  the  term  of  a  lease,  under  which  a 
certain  number  of  bushels  of  com  are  to  paid  as 
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Dowl.  P.   C.  e04;  Atkinson  v.  Setirte,  Willea, 
Rep.  482:  Jones  v.  Wait  5  Bing.   N.  C.  841; 
Clark,   Coot.   pp.  188,  189;  1  Parsons.  Coot. 
Sth  ed.  452. 
Hr.  Henry  L.  Parker  for  plaintiff. 

Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  had  given  his  accommodation 
note  to  a  corporation,  which  had  had  it  dis- 


counted at  a  bank,  and  left  it  unpaid  at  its 
maturity.  The  defendant  being  a  stockhold- 
er, director,  and  creditor  of  the  corporation, 
wishing  to  have  the  note  paid  at  once  for  his 
own  advantage,  entered  into  an  agreement 
with  the  plaintiff,  whereby  he  was  to  give  to 
the  plaintiff  his  own  note  for  the  amount, 
and  the  plaintiff  was  to  furnish  money  to  en- 
able the  defendant  to  take  up  the  note  at  the 
bank.     This  agreement  was  carried  out.  and 


reDt  from  the  crop  raised,  tbe  crop  Is  destroyed  by 
an  unprecedented  storm,  whereupon  the  persons 
agree  that  the  tenant  shall  plant  another  crop  and 
give  the  landlord  one  half  of  what  is  raised,  there 
is  a  sufficient  chanire  of  oonsideratlon  to  support 
the  agreement.  Raymond  v.  Kraushopf,  87  Iowa, 
8QS. 

In  Nicoli  V.  Burke.  8  Abb.  N.  C.  213,  the  court, 
wlthoot  discuaslngr  the  question  of  consideration, 
holds  that  an  agreement  to  take  less  rent  for  the 
future  was  binding  after  the  agreement  was  exe- 
cuted by  the  completion  of  the  term  and  the  pay- 
ment of  tbe  rent  for  tbe  term  at  the  altered  rate. 

Agreement  to  comply  with  marriage  contract. 

A  note  executed  by  a  husband  living  separate 
from  his  wife,  to  induce  her  to  return  to  him,  is 
without  consideration.  Copeland  v.  Boaz,  9  Baxt. 
22S.  40  Am.  Rep.  80. 

Bui  since  some  cases  treat  tbe  consideration  in 
5uch  cases  as  illegal  rather  than  as  wanting  entirely 
(Merrill  V.  Peaslee,  146  Mass.  460),  that  branch  of  the 
subject  does  not  properly  fall  within  the  scope  of 
ttds  note,  and  the  cases  are  reserved  for  a  full 
treatment  of  the  subject  elsewhere. 

Promise  to  do  duty. 

The  general  question  of  compliance  with  a  duty 
imposed  by  law,  such  as  cases  of  public  officers, 
witnesses,  etc.,  are  not  included  in  this  note.  But 
there  are  a  few  cases  which  are  so  close  to  tbe  line 
of  contract  obligations,  that  they  are  inserted  here. 

An  agreement  by  a  father  to  pay  his  minor 
daughter  wages  if  she  will  stay  at  home  and  help 
her  mother  in  tbe  care  of  the  household  is  without 
consideration.  Bolton  v.  Terpeny,  14  N.  Y.  Week. 
Dig.  583. 

Where  it  appears  that  scales  of  tbe  buyer  by 
which  articles  subject  to  a  contract  of  purchase 
and  sale  have  been  weighed  were  incorrect,  an 
agreement  by  the  seller  to  pay  the  buyer  a  bonus 
for  reweighing  them  correctly  is  without  consld- 
eratton,  since  it  is  the  duty  of  the  buyer  to  ascer- 
tain the  correct  weight.  Billings  v.  Filley,  21  Neb. 
5U. 

In  Oobb  V.  Cowdery,  40  Vt.  25,  94  Am.  Dec.  370,  it 
is  said  that  a  promise  is  without  consideration 
where  the  only  oouMderatlon  for  it  is  the  promise 
of  the  other  party  to  do,  or  his  actual  doitj^r.  some- 
thing which  he  was  previously  bound  by  law  to  do. 

It  is  impossible  to  say  there  is  a  valuable  con- 
aderation  where  the  debtor  does  no  more  than  tbe 
law  oompehi  him  to  du,  and  the  creditor  receives 
DO  more  than  he  is  entitled  to  receive.  Keffer  v. 
Grayson,  7B  Va.  617. 

Where  a  mortgairor  has  agreed  in  the  mortgage 
to  procure  insurance  on  the  property  and  assign 
tbe  policy  to  the  mortgagee,  an  agreement  by  the 
mortgagee  upon  receiving  the  assignment  to  ac- 
count to  tbe  mortgagor  for  one  half  of  the  pro- 
ceeds of  the  policy  in  case  of  loss  is  without  con- 
Bideratlon  and  void.  Lewie  v.  Mclieavy,  7  Wash. 
94. 

CaMS  to  be  diatinauighed. 

Where  there  is  breach  on  both  sides. 
If  the  contract  has  been  broken  by  the  other 
W  LRA. 


party,  so  that  one  who  is  demanding  additional 
consideration  is  under  no  obligation  to  go  on  with 
the  performance,  there  may  be  a  valid  new  con- 
tract. Thus,  if  under  a  building  contract  the 
owner  does  not  pay  the  instalments  when  they  are 
due,  and  tbe  builder  then  refuses  to  go  on  without 
security,  an  agreement  for  security  is  valid.  By- 
mgton  V.  Simpson,  184  Mass.  14S. 

Additional  promises  on  both  sides. 

If  the  service  is  not  contemplated  in  the  original 
contract,  a  new  agrec^ment  for  extra  compensation 
in  regard  to  it  is  valid.  Richardson  v.  Hooper,  13 
Pick.  446. 

If  tbe  modification  requires  the  doing  of  some- 
thing additional  on  the  part  of  one  party,  the  other 
after  accepting  performance  cannot  escape  lia- 
bility on  the  ground  that  the  contract  was  without 
consideration.    Maxwell  v.  Graves,  fiO  Iowa,  614. 

If  after  the  making  of  a  contract  to  melt  iron  in 
a  mill  at  a  certain  amount  per  ton  the  mill  stops, 
and  before  it  resumes  there  is  an  agreement  to 
take  less  per  ton.  the  starting  of  the  mill  is  asuffl- 
cient  consideration  to  support  the  agriH^ment. 
Church  V.  Florence  Iron  Works,  45  N.  J.  L.  129. 

Unforeseen  difficulties  may  entitle  to  a  new  con- 
tract for  extra  compensation.  Osborne  v.  O'Heilly, 
42  N.  J.  Eq.  467. 

If  one  party  has  a  right  to  terminate  the  agree- 
ment at  his  option,  a  promise  by  the  other  to  pay 
a  certain  compensation  as  an  inducement  not  to 
exercise  the  option  is  not  without  consideration. 
Spangler  v.  Springer,  23  Pa.  454. 

Work  already  completed  when  additional  promise 
made. 

After  the  work  has  been  completed  a  promise"by 
the  owner  of  the  building  to  pay  by  a  dilferent 
scale  of  prices  or  at  higher  rates  than  those  pro- 
vided by  the  original  contract  is  without  considera- 
tion. Randolph  v.  Perry,  2  Port.  (Ala.)  376,  27  Am. 
Dec.  650. 

Waiver  of  conditions. 

Mere  cases  of  waiver  of  the  performance  of  con-  ' 
ditions  in  a  contract,  such  as  Fleming  v.  Gilbert, 
8  Johns.  528,  are  distinguishable  from  those  of  the 
making  of  new  contmcts. 

A  provision  in  a  lease  for  three  months'  notice  of 
intention  to  quit  at  tbe  end  of  the  term  may  be 
waived  by  the  landlord  making  a  new  contract 
within  three  months  of  the  expiration  of  the  term 
for  the  payment  of  rent  at  a  different  time  than 
that  provided  for  in  the  original  lease.  Wilgus  v. 
Whitehead,  6  W.N.  C.  587. 

Acceptance  of  performance. 

Where  one  person  contracts  to  fix  on  a  proper  lo- 
cation and  build  a  mill,  tbe  acceptance  of  the  mill 
after  it  is  finished  is  a  waiver  of  any  objection  to 
the  locality,  or  to  the  time,  or  to  the  manner  of 
building.    Emerson  v.  Coggswell,  16  Me.  77. 

Where  an  engine  contracted  for  was  not  de- 
livered at  the  time  called  for  by  the  contract,  but 
was  subsequently  delivered  under  an  agreement  to 
waive  any  claim  for  damages  for  the  delay,  and  the 
buyer  claimed  that  the  agreement  was  void  be- 
cause without  consideration  because  he  received 
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the  defendant  now  contends  that  his  note  to  |  interests  were  imperiled  by  a  delay,  and  in. 
the  plaintiff  was  without  consideration,  be- 1  deed  required  that  the  note  uhouid  be  paid 
cause  the  plaintiff  was  already  bound  in  law  |  at  once,  and  that  the  corporation  whose  duty 
to  take  up  the  note  at  the  bank.  It  is  pos-  j  it  was  primarily  to  pay  it  was  without  pres- 
sible  that,  for  one  reason  or  another,  both  the  ent  means  to  do  so.  Since  the  defendant 
bank  and  the  plaintiff  may  have  been  will*  I  was  sane,  sui  juris,  was  not  imposed  upon, 
ing  to  wait  awhile,  but  that  the  defendant's  i  nor  under  duress,  knew  what  he  was  about. 


no  more  than  he  was  entitled  to  under  the  old  con- 
tract, the  court  states  that  the  case  is  within  the 
rule  that  a  contract  may  be  modifled  by  a  new 
agreement  without  any  new  consideration,  but 
finally  decides  that  the  real  question  is  not  so  much 
whether  there  wap  any  consideration  for  the  waiver 
of  a  legal  rig-ht  by  the  buyer  as  whether  at  the  time 
when  the  delivery  was  made  the  contract,  accord- 
log  to  the  understanding  of  the  parties,  was  per- 
formed. If  the  buyer  consented  to  receive  the  en- 
gine In  satisfaction  of  the  contract  after  the  time 
for  delivery  had  passed^  the  acceptance  was  as 
much  binding  on  him  as  if  he  had  consented  to  re- 
•celve  It  in  time,  waiving  some  defects  in  material  or 
finish.  Moore  v.  Detroit  Locomotive  Works,  14 
Mich.  ^66. 

PromUe  of  additional  compensaiton  for  completino 
contract. 

It  is  in  this  class  of  cases  that  the  difficulty  has 
arisen.  Application  of  the  rule  so  overwhelmingly 
established  by  the  decisions  cited  above  would 
seem  to  lead  to  the  conclusion  that  a  promise  of  ad- 
ditional compensation  for  completing  work  called 
for  by  a  contract  would  be  nttdum  pactum.  And 
such  was  the  rule  of  the  earlier  cases.  But  some 
of  the  later  decisions  by  the  application  of  what 
would  appear  to  be  false  principles,  or  the  assump. 
tion  of  facts  which  did  not  exist,  have  gone  far 
towards  establishing  a  rule  that  If  one  under  con- 
tract to  do  certain  work,  during  its  progress  de- 
mands additional  compensation  therefor,  which  Ig 
promised  him,  he  can  enforce  the  promise.  This 
result  may  perhaps  properly  follow  In  two  classes 
of  cases: 

(1)  Those  in  which  while  the  contract  is  yet  pro- 
greasing  toward  completion  one  party  becomes  so 
convinced  that  the  other  is  not  receiving  sufficient 
benefit  that  he  Is  willing  to  give  him  something 
extra,  and  so,  without  breach  by  either,  the  par- 
ties rescind  the  old  contract  and  then  make  a  new 
one  providing  for  additional  benefit. 

(2)  If  one  party  has  refused  to  go  on  so  that 
his  contract  is  broken*  and  both  parties  recognize 
it  as  terminated,  so  that  all  that  remains  is  his  ad- 
versary^s  right  of  action  for  the  breach,  then  the 
contract  obligation  no  longer  exists,  and  It  would 
seem  that  the  parties  could  make  any  new  contract 
they  wish  to  although  it  Involves  the  same  subject- 
matter  as  the  old  one.  In  such  case  the  liability 
for  damages  for  the  breach  still  exists  and  a  con- 
slderation  Is  necessary  to  release  it,  although  of 
course  if  so  agreed  the  consideration  may  be  found 
in  the  undertakings  of  the  new  contract.  It  is  the 
failure  to  apply  these  rules  to  the  actual  facts  of 
the  cases  which  has  Involved  the  cases  in  such  con- 
fusion. 

General  rule. 

The  general  rule  is  that  if  the  rights  of  one  con- 
tracting to  work  oh  a  building  are  fixed  by  the 
contract,  any  promise  to  pay  him  extra  for  doing 
what  the  contract  binds  him  to  do  is  without  con- 
sideration. Nelson  v.  Pickwick  Associated  (>>.  ao 
111.  App.888. 

A  promise  to  pay  one  to  do  what  he  is  already 
bound  to  do  by  contract  is  without  consideration. 
Kltenour  v.  Mathews,  42  Ind.  7. 

In  Laboyteaux  v.  Swlgart,  108  Ind.  696,  the  court 
in  deciding  that  payment  by  a  third  person  to  a 
Surety  liable  for  a  debt  of  a  less  amount  than  was 
L.  R.  A. 


due  was  a  sufficient  consideration  for  his  agree-  1 
ment  to  pay  off  the  whole  debt,  says  that  It  is  a 
general  principle  that  a  promise  to  one  to  pay  him  / 
if  be  will  do  that  which  by  law  or  by  contract  he 
he  is  already  bound  to  do,  is  without  consideration . 
and  cannot  be  enforced. 

When  a  party  merely  does  what  he  has  already 
obligated  himself  to  do  he  cannot  demand  an  ad- 1 
ditional  compensation  therefor,  and,  although  by 
taking  advantage  of  the  necessities  of  his  adver- 
sary he  obtains  a  promise  for  more,  the  law  will  re-^ 
gard  it  as  a  nudum  pactum,  and  will  not  lend  its 
process  to  aid  in  the  wrong.  Llngenf  elder  v.  Wain- 
wright  Brewing  Co.  103  Mo.  578. 

Illustrations  of  the  rule. 

A  sailor  cannot  recover  on  a  promise  for  extra 
wages.    Harris  v.  Watson.  Peake,  72. 

So.  a  seaman  is  not  entitled  to  sue  on  a  promise 
made  by  the  master  of  the  vessel  to  induce  him  to 
stay  by  the  ship  when  others  of  the  crew  have  de- 
serted. Stilk  V.  Myrlck,  2  Campb.  817,  6  Bsp.  129; 
Harris  v.  Carter,  3  El.  8c  B\.  659,  23  L.  J.  Q.  B.  N.  S. 
295,  2  C.  L.  Rep.  1682, 18  Jur.  1014. 

So,  a  promise  to  pay  seamen  additional  wages, 
made  at  a  foreign  port  on  their  threat  of  desertion, 
is  without  consideration  and  void.  Dartlett  v. 
Wyman,14  Johns.  380. 

So.  where  a  seaman  shipped  tor  a  voyage  at  a 
certain  price  per  month,  the  articles  providing  that 
he  might  be  transferred  to  another  ship  in  the  same 
service,  and  during  the  voyage  he  was  so  trans- 
ferred under  articles  which  provided  for  higher 
wages,  the  court  refused  to  enforce  the  new  con- 
tract, holding  that  it  was  without  consideration. 
Fraser  v.  Hatton,  2  C.  B.  N.  S.  512. 

But  this  rule  may  be  changed  if  the  conditions  of 
the  voyage  are  so  far  changed  as  to  release  the  sea- 
men from  their  contract.  Hartley  v.  Ponsonby,  7 
El.  &  Bl.  872,  26  L.  J.  Q.  a  N.  8.  322,  8  Jur.  N.  8.  746; 
Turner  v.  Owen,  3  Fost.  &  P.  177. 

Where  a  person  had  contracted  to  enter  the  mil- 
itary service  of  the  United  States  to  the  credit  of  a 
certain  township  for  a  certain  bonus,  and  after- 
wards refused  to  do  so  because  of  an  otter  fK)m  an- 
other township  of  a  greater  bonus,  whereupon  be 
was  offered  the  same  by  the  first  township,  the 
court  held  that  there  was  no  consideration  for  the 
latter  promise,  and  that  it  would  not  be  enfoit:ed. 
Reynolds  v.  Nugent,  25  Ind.  82.s. 

Where  one  who  had  contracted  for  the  construc- 
tion of  a*rallroad  refused  to  proceed  without  extra 
pay,  which  was  promised,  the  court  held  the  prom- 
ise to  be  without  consideration.  Ayres  v.  Chicago, 
R.  I.  &  P.  R.  Co.  52  Iowa,  478. 

Where  one  party  to  a  contract  refuses  to  per- 
form it  unless  promised  some  further  pay  or  bene- 
fit than  the  contract  provides,  and  the  promise  is 
made,  and  such  refusal  and  promise  are  one  trans- 
action, the  promise  is  without  consideration  unless 
the  promlsewas  induced  by  substantial  and  unfore- 
seen difficulties  In  the  performance  which  would 
cast  upon  the  party  additional  burdens  not  antici- 
pated when  the  contract  was  made.  King  v.  Du- 
luth,  M.  &  N.  R.  Co.  61  Minn.  482. 

Where  an  architect  refused  to  comply  with  his 
contract  to  supervise  the  erection  of  a  building  be- 
cause a  part  of  the  work  was  given  to  a  business 
rival  of  a  concern  of  which  he  was'president,  and 
the  owner  of  the  building  in  order  to  induce  him  to 
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.and  probably  acted  for  his  own  advantage, 
it  woald  certainly  be  unfortunate  if  the  rules 
of  }aw  required  us  to  bold  his  note  inralid 
for  want  of  a  sufficient  consideration,  when 
he  has  had  all  the  benefit  that  he  expected 
to  get  from  it.  In  this  commonwealth,  it 
was  long  ago  decided  that  eren  between  the 


original  parties  to  a  building  contract,  if, 
after  having  done  a  part  of  the  work,  the 
builder  refused  to  proceed,  but  after  wards, 
on  being  promised  more  pay  by  the  owner, 
went  on  and  finished  the  building,  he  might 
recover  the  whole  sum  so  promised.  Munroe 
V.  Perkins,  9  Pick.  298,  20  Am.    Dec.   475, 


comply  with  his  contract  promised  him  a  oommis- 
sioD  OD  the  work  done  by  each  rival,  the  court  re- 
futed to  enforce  the  contract,  saying,  to  permit  a 
plaintiff  to  recover  under  such  circumstances 
would  be  to  offer  a  premium  on  bad  faith  and 
invite  men  to  violate  their  meet  sacred  contracts 
that  they  may  profit  by  their  own  wroofr.^  Llo- 
genfelder  v.  Wainwrlffht  Brewing  Co.  108  Mo.  678. 

An  agent  for  the  sale  of  machines,  who  has  un- 
dertaken to  pay  the  freight  and  storage  charges  on 
them,  cannot  rely  on  a  subsequent  promise  by  the 
mannfacturer.  made  upon  his  importunity,  to  pay 
such  charges.  Bsterly  Harvesting  Mach.  Co.  v. 
Pringle,  41  Neb.  265. 

Where  a  sealed  covenant  for  the  erection  of  {a 
building  provides  for  such  alterations  andf  addi- 
tiona  as  the  owner  may  direct,  the  making  of  an 
alteration  or  addition  is  not  such  a  consideration 
for  an  oral  agreement  by  the  owner  modifying  the 
sealed  instrument  as  will  make  the  oral  agreement 
binding  on  the  owner.  Tinker  v.  Geraghty,  1  B.  D. 
Smith,  687. 

A  promise  to  pay  a  contractor  extra  for  excavat- 
ing hardpan  is  not  binding  if  his  contract  bound 
him  to  do  that  work  without  extra  pay.  NesbittH*. 
LouisviUe,  C.  &  C.  R.  :Co.  2  ISpeers,;  L.  097.  in 
that  case  the  court  says  if  the  contractor  bad 
stopped  his  work  and  had  preferred  to  abandon  his 
contract  rather  than  make  the  excavation,  and  the 
other  party  to  induce  him  to  go  on,*had;agreed  to 
pay  him  for  It,  then  that  would  Ihave  been  a  new 
consideration  enough  to  support  the  contract. 
And  that  case  was  (followed  in  Colcock  v.  Louis- 
Tille,  C.  &  C.  R.  Co.  1  S  trobh.  L.  S». 

A  promise  to  one  engaged  to  work  for  a  year  for 
a  certain  amount,  of  payment  at?an  increased  rate 
at  the  expiration  of  the  term  if:his  conduct  merits 
it,  is  a  mere  gratuity  and  cannot  be  enforced  at 
law.    Tolmie  v.  Dean,  1  Wash.  Ter.  47. 

A  promise  to  a  salesman  of  certain  additional 
compensation  after  the  signing  of  a  written  con- 
tract providing  that  bis  compensation  for  the  year 
shall  be  a  certain  sum  is  without  consideration. 
Cosgray  v.  New  England  Piano  Co.  41  N.  IT.tSupp. 

Oases  which  apply  the  opposite  rule. 

If  one  party  refuses  to' go  on  with  the  contract 
without  modification,  and  thereupon  the  other 
agrees  to  the  modification,  such  agreement  is  on  a 
valid  consideration.* Bryant  v.  Lord,  IQIMlnn.  396. 

That  doctrine  was,  however, subsequently  repudl 


recovery  at  the  original  contract  rates.  Sploer  v. 
Earl.  41  Mich.  191,32  Am.  Rep.  152. 

An  agreement  to  warrant  the  **80undness  of  a 
slave  for  the  purpose  of  inducing  one  who  has  con- 
tracted on  the  previous  day  to  purchase  him,  with- 
out  warranty  to  comply  with  his  contract  is  based 
on  a  sufficient  consideration  and  may  be  enforced. 
Stoudenmeier  v.  Williamson.  29  Ala.  5fi8. 

In  Sootson  v.  Pegg,  6  Uurlst.  ft  N.  296,  30  L.  J. 
Exch.  N.  S.  eS5, 3  L.  T.  N.  8.  753.  9  Week.  Rep.  280, 
Martin,  B.,  asks,  if  a  builder  Is  under  contract  to 
finish  a  house  by  a  certain  date  and  the  owner 
promises  to  pay  him  a  certain  amount  of  money  if 
he  will  doit,  what  Is  to  prevent  the  builder  from 
recovering  the  money? 

The  resignation  of  an  oflloe  In  a  corporation  Is  a 
sufficient  consideration  for  a  promissory  note,  al- 
though the  payee  had  previously  agreed  for  a  valu- 
able consideration  to  resign  the  office  on  demand 
of  the  maker.  The  court  says  on  plaintiff's  refusal 
to  resign,  he  still  held  the  office  but  was  liable  to 
defendant  for  the  breach  of  his  agreement.  De- 
fendant could  not  displace  him  or  fn  any  way 
compel  the  immediate  performance  of  the  agree- 
ment. He  had  only  his  legal  remedy  against  the 
plaintiff  for  the  breach.  By  the  new  contract  he 
obtained  from  the  plaintiff  his  actual  resignation, 
and  in  consideration  thereof  he  gave  the  note.  By 
the  surrender  of  an  office  which  he  had  a  right  to 
retain  Ithe  plaintiff  suffered  a  detriment,  and  the 
defendant  thereby  gained  an  advantage  which  fur- 
nished a  valid  consideration  for  the  note.  Peck  v. 
Requa.  13  Gray,  407. 

Grounds  for  upholding  new  contract 

8o  long  as  the  maxim  tr  nudo  pacto  non  oritur  I 
actio  remains  a  part  of  the  law,  it  Is  impossible 
that  while  a  valid  contract  exists  that  a  on  one  side 
shall  equal  b  on  the  other  a  proposition  shaU  be  en- 
forced that  a  shall  be  considered  equal  to  5  +  c  if  e 
has  any  value.  Therefore  to  enforce  the  latter 
proposition  it  is  necessary  to  extinguish  the  former. 
This  is  easily  accomplished  if  the  right  course  is 
taken.  But  the  difficulty  Is  the  contracting  parties 
do  not  lake  such  step.  The  almost  universal  rule 
is  that  without  any  express  rescission  of  the  old 
contract  the  promise  is  made  simply  for  additional 
compensation,  making  the  new  promise  a  mere 
nudum  pactum.  But  the  courts,  for  the  purpose  of 
doing  what  the  parties  did  not  do,  but  should  have 
done,  <.  e.  getting  rid   of  the  old  contract,  have 


A  promise  by  a  brewery  company  to  pay  a 
largely  increased  price  for  ice  upon  the  refusal  of 
the  ice  company  to  deliver  it  at  the  contract  rates 
wlU  not,  after  the  ioe  has  been  delivered,  be  so  far 
without  oonsideratlon  as  to  Justify  a  refusal  to  pay 
for  it  at  the  increased  rates.  Goebei  v.  Linn,  47 
Mich.  480,  41  Am.  Rep.  728. 

But  in  case  the  fact  of  modification  of  the  orig- 
inal agreement  is  disputed,  and  the  claim  raised 
that  the  new  contract  was  simply  for  the  purpose 
of  mitigating  damages  for  breach  of  the  original 
contract,  the  question  is  for  the  Jury.  Endriss  v. 
Belle  Isle  Ioe  Co.  49  lOoh.  279. 

Where  a  master  notifies  his  servant  that  he  will 
thereafter  pay  him  less  than  the  contract  price, 
and  the  servant  continues  to  work  without  notify- 
ing the  master  that  be  will  claim  more,  it  const i- 
•tutes  a  new  agreement  which  will  preclude  any 
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ated  by  the  Minnesota  court.      L  /  Gtml^^-, .  U^  adopted  various  expedients  none  of  which  seems 
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satisfactory. 

a.  Waiver. 

The  Massachusetts  case,  which  together  with 
Lattimore  v.  Harsen,  14  Johns.  331,  seems  to  be  the 
foundation  upon  which  all  the  cases  upholding  the 
new  promise  rest,  seems  to  have  been  placed  on 
the  ground  of  waiver. 

A  contract  under  seal  to  erect  a  house  for  a  cer- 
tain price  which  was  not  adequate  compensation 
was  changed  by  parol  agreement  that  thecontractor 
should  have  more  pay  if  he  would  go  on  and  finish 
the  work,  and  it  was  contended  that  there  was  no 
consideration  for  this  promise.  But  the  court  said 
this  depends  ontireiy  on  the  question  whether  the 
first  contract  was  waived.  The  plaintiff  having 
refused  to  perform  that  contract,  as  he  might  do 
subjecting  himself  to  such  damages  as  the  other 
party  might  show  he  was  entitled  to  recover,  after- 
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See  also  Holmes  v.  Doane,  9  Cush.  185 ;  Peek 
V.  Bequa,  13  Gray,  407  ;  Hogers  v.  Rogei^s,  189 
Mass.  440;  Hasiings  v.  Lovejoy,  140  Mass. 
261,  265.  54  Am.  Rep.  468  ;  Thomas  v.  Barnes, 
156  Mass.  581.  In  other  states  there  is  a 
difference  of  judicial  opinion,  but  the  fol- 
lowing cases  sanction  a   similar  doctrine : 


Lattimore  v.  Harsen,  14  Johns.  330 ;  Stetcart' 
V.  Keteltas,  86  N.  Y.  888 ;  Lawrenee  v.  Dave]/, 
28  A"t.  264 ;  Osborne  v.  O'ReiUy,  42  N.  J.  Eq. 
467 ;  Goebel  v.  Linn,  47  Mich.  489,  41  Am. 
Kep.  723;  Cooke  v.  Murphy,  70.111.  96.  In 
England  and  iu  others  of  the  United  States 
a  different  rule  prevails.      But  when  one, 


wards  went  on  upon  th^  faith  of  the  new  promise 
and  finished  tbe  work.  This  was  a  sufficient  con- 
sideration. Munroe  v.  Perkins,  9  Pick.  298,  20  Am. 
Dec.  476:  and  that  case  is  cited  as  authoritative  in 
Hasting  v.  Lovejoy,  140  Mass.  281, 54  Am.  Rep.  463. 

And  in  an  Alabama  case  it  is  said  that  if  two  per- 
sons make  a  contract  one  of  them  may  waive  per- 
formance of  the  contract  by  the  other,  and  assume 
some  new  and  additional  obligation  as  the  consider- 
ation of  tbe  performance  by  the  other,  and  such 
obli|?ation  will  be  binding  on  him.  Johnson  v. 
Sellers,  88  Ala.  266. 

It  is  difficult  to  understand  how  a  contract  can  be 
gotten  rid  of  by  waiver.  Strict  performance  either 
as  to  time  or  as  to  details  may  be  waived.  But  the 
useof  the  word  "waive"  to  express  the  idea  *'re-" 
scind"  is  inaccurate.  And  to  rescind  requires 
mutual  promises  based  on  mutual  consideration. 
The  breach  may  be  waived. 

But  tbe  doctrine  of  waiver  will,  if  applied  to  the 
breach,  not  operate  to  release  the  liability  un- 
der the  old  contract,  because  waiver  of  the  breach 
simply  reinstates  tbe  old  contract  instead  of  ter- 
minating it. 

b.  Mutual  agreement. 

Some  of  the  cases  have  been  put  upon  the  ground 
of  mutual  agreement. 

Mutual  agreement  to  rescind  an  existing  con- 
tract while  it  is  still  executory  on  both  sides 
will  be  effectual.  But,  as  will  be  seen  from  the 
cases,  tbe  agreement  was  not  to  rescind  but  to  do 
or  give  sometbinif  additional,  and  in  some  cases 
this  was  plainly  done  after  one  party  had  refused 
to  continue  and  so  was  in  default,  and  the  other 
party  entitled  to  bis  release. 

In  Thomason  v.  Dill,  30  Ala.  464,  the  court  in 
holdmg  that  an  a^rreement  of  one  who  after  he  has 
entered  into  a  contract  to  purchase  property 
agrees  to  furnish  sureties  upon  the  security  given 
therefor,  which  the  original  contract  did  not  re- 
quire, would  be  binding  if  it  was  affected  by  mutual 
agreement  between  the  parties,  says,  persons  be- 
fore or  after  the  consummation  of  a  contract  may 
either  rescind  or  modify  it,  and  no  other  considera- 
tion is  necessary  to  support  such  contract  of  re- 
scisRion  or  modification  than  the  mutual  agreement 
of  the  parties. 

Where  one  who  had  contracted  to  care  for  de- 
fendant's ward  refused  to  proceed  with  the  con- 
tract without  a  modification  thereof,  a  new  con* 
tract  was  made  which  defendant  alleged  to  be 
without  consideration,  but  the  court  said  that  the 
new  contract  operated  asa  rescitslon  of  the  old  one, 
stating  that  the  release  of  one  from  the  stipulations 
of  the  original  agreement  is  tbe  consideration  of 
the  release  of  the  othen  and  the  mutual  releases  are 
the  consideration  for  the  new  contract  and  are 
sufficient  to  give  it  full  legal  effect.  Rollins  v. 
Marsh,  128  Mass.  U6. 

Where  a  carpenter  had  contracted  to  build  a  re- 
frigerator for  a  merchant,  and  while  it  was  in  pro- 
cess of  construction  the  merchant  made  some 
objections  to  the  way  in  which  the  work  was  being 
done,  whereupon  the  carpenter  warranted  it  and 
the  merchant  accepted  the  warranty,  the  court 
held  the  warranty  binding,  saying  the  contract 
when  modified  by  the  subsequent  oral  agreement  is 
substituted  for  the  contract  as  originally  made,  and 
the  original  consideration  attaches  to  and  supports 
fi.  R.  A. 


I  tbe  modified  contract.  Thomas  v.  Barnes,  156 
Mass.  581. 

In  that  case  compromise  of  tbe  dispute  might 
have  furnished  a  consideration  for  the  warranty. 
But  the  case  was  not  put  on  that  ground. 

Where  one  who  had  contracted  to  erect  a  build- 
ing refused  to  go  on  without  a  promise  of  addi- 
tional pay,  which  was  promised,  the  court  says, 
one  promise  is  a  suflicient  consideration  to  support 
another.  Where  one  person  does  an  act  beneficial 
to  another,  or  agrees  to  do  so,  that  forms  sufficient 
consideration  to  support  an  agreement.  Here 
were  mutual  promises,  one  to  perform  labor  and  to 
furnish  material,  and  the  other  to  pay  for  them. 
The  performance  of  labor  and  the  furnishing  of 
materials  were  of  benefit  to  one,  and  of  loss  and 
injury  to  the  other,  and  the  new  and  additional 
contract  was  binding.  Ck>oke  v.  Murphy,  70  111. 
98. 

Where,  after  a  person  had  contracted  to  erect  a 
building  for  a  certain  amount,  the  price  of  labor 
and  material  went  up  so  that  he  could  not  have 
complied  with  his  contract  without  great  loss* 
whereupon  he  refused  to  do  so  without  more  pay, 
which  was  promised  him,  tbe  court  held  the 
promise  binding,  on  the  ground  that  tbe  mutual 
promises  of  the  parties  were  a  sufficient  coi^idera- 
tion  to  support  the  contract.  But  in  that  case  it 
also  appears  that  the  plan  of  the  building  was 
changed  and  the  promise  to  build  on  the  changed 
plan  was  a  sufficient  consideration  for  the  prom- 
ise for  the  extra  pay.  so  that  what  the  court  said 
about  mutual  promises  was  not  necessary  to  the  ex- 
tent to  which  it  was  apparently  intended  to  go. 
Bishop  v.  Buase,  89  IlL  403. 

In  the  ab^lf£  cases  there  appears  to  have  been  no 
express  agreement  for  rescission.  There  waa 
simply  the  promise  of  something  additional  by  one 
party.  Where  there  \&  modification  only  by  addi- 
tional promise  by  one  of  the  parties  during  the  ex- 
istence of  the  contract  it  would  seem  that  the  doc- 
trine of  mutual  promises  is  misapplied.  To 
constitute  a  consideration,  a  promise  must  involve 
something  which  if  performed  would  Itself  be  a 
consideration.  A  promise  by  one  person  to  permit 
another  to  make  him  a  present  is  no  consideration 
to  uphold  the  promise  to  give.  And  yet  a  promise 
of  extra  pay  for  performing  a  contract  is  nothing 
more  than  that.  Furthermore  some  of  the  above 
cases  involve  facts  in  which  it  is  doubtful  if  mutual 
promises,  even  if  express,  would  rescind  the  con- 
tract 

In  case  one  of  the  parties  has  absolutely  refused 
to  continue  performance  it  would  seem  that  the 
doctrine  of  mutual  promises  of  reecissfon  is  inap- 
plicable, especially  where  it  is  implied,  as  it  in  in 
the  above  cases.  In  such  case  the  contract  of  the  de- 
faulting party  is  broken  and  the  obligation  of  the 
other  party  released.  Mutual  promises  will  no 
longer  rescind  the  contract  or  remove  the  liability 
for  the  breach,  because  the  party  not  in  fault  being 
already  released  from  his  liability  to  perform  tbe 
contract,  the  promise  of  the  other  party  to  release 
him  therefrom  is  no  advantage  to  him  or  detriment 
to  his  adversary,  and  so  is  no  consideration  for  his 
promise  to  release  the  liability  for  the  breach.  If, 
therefore,  the  new  contract  Is  formed  after  the 
recognized  breach  of  the  old  one  the  liability  for 
the  breach  of  the  old  one  still  remains  unless  re- 
leased for  a  consideration  and  the  damages  on  it 
would  in  all  probability  be  the  difference  betw^u. 
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who  is  unwilling  or  hesitating  to  go  on  and 
perfonn  a  contract  which  proves  a  hard  one 
for  him,  is  requested  to  do  so  by  a  third  per- 
son, who  is  interested  in  such  performance, 
though  having  no  legal  way  or  compelling 
it  or  of  recovering  damages  for  a  breach, 
and  who  accordingly  makes  an  independent 


promise  to  pay  a  sum  of  money  for  such  per- 
formance, the  reasons  for  holding  him  bound 
to  such  payment  are  stronger  than  where  an 
additional  sum  is  promised  hy  the  party  to 
the  original  contract.  Take  an  illustration. 
A  enters  into  a  contract  with  B  to  do  some-"^ 
thing.      It  may  be  to  pay  money,  to  render 


the  old  and  the  new  contract  price.  Tberefore  the 
liability  under  the  old  coDtract  and  the  gain  under 
the  new  one  would  offset  each  other.  And  the  im- 
plication by  the  courts  of  mutual  affreements  for 
the  purpoee  of  jrettingr  Hd  of  tbe  old  contract  is 
clearly  Inadequate  to  accomplish  that  end,  and  the 
ruHmrs  cannot  be  made  to  rest  upon  that  flrround. 

c.  Election. 

Some  of  tbe  cases  are  placed  on  the  ground  of 
election. 

Where  a  person  abandons  hi?  contract  tbe  oppo- 
site party  has  his  election  to  sue  or  ma  Ice  a  new 
turreement.  And  If  in  tbe  new  agreement  he  makes 
new  or  additional  promises  dependent  upon  the 
petformanoe  of  the  work  contract«d  for,  and  tbe 
work  is  completed,  the  promises  are  binding. 
Coyner  v.  Lynde,  10  Ind.  282^ 

This  doctrine  has  evidently  been  abandoned  in 
Indiana,  as  appears  from  cases  cited  above. 

A  party  refusing  to  perform  his  contract  thereby 
subjects  himself  to  an  action  for  damages,  and  tbe 
opposite  party  bas  his  election  to  bring  an  action 
for  tbe  recovery  of  such  damages  or  to  accede  to 
tbe  demands  of  his  adversary  and  make  tbe  prom- 
ise; and  if  be  does  so  it  is  a  reiinqulphment  of  the 
original  contract  and  a  substitution  of  a  new  one. 
Boffers  v.  Rogers,  199  Mass.  440. 

Where  a  ship  owner  agreed  to  carry  a  carpenj^r 
to  a  certain  place  in  case  he  would  make  certain 
repairs  on  the  ship,  and  before  tbe  ship  Milled  be 
refused  to  do  so  unless  a  certain  eum  of  money 
should  be  paid,  wbereupon  the  carpenter  gave  his 
note  for  the  amount  and  was  thrown  out  of  the 
ship  for  failure  to  pay  it,  for  wbich  be  brought 
suit,  the  court  says  the  defendant  might  show  that 
at  a  period  prior  to  the  sailing  of  tbe  vessel  he  gave 
notice  to  the  effect  that  he  would  not  comply  with 
bis  agreement  and  would  hold  himself  responsible 
for  all  damages  by  reason  of  such  breach  of  con- 
tract: and  If  the  plaintiff  thereupon  elected  not  to 
a  Tail  himself  of  his  right  to  recover  damages,  but 
ebose  to  make  a  new  contract,  giving  tbe  defend- 
ant more  advantageous  terms,  pucb  new  contract 
would  be  a  valid  confiideration  between  the  parties. 
No  new  consideration  is  necessary.  Holmes  v. 
Doane,  9  Cush.  13^ 

Suing  for  breach  of  the  old  contract  and  making 
a  new  one  are  clearly  not  inconsistent  remedies  to 
which  the  doctrine  of  election  will  apply,  but  the 
wronged  party  may  do  either,  neither,  or  both  at 
hii  option,  so  that  the  mere  makinfr  of  the  new 
contract  will  not  of  itself  release  the  liability  for 
breacb  of  the  old  one. 

d.  Acting  on  promise. 

In  one  case  it  is  said  that  it  Is  a  sufficient  consid- 
eration for  tbe  new  promise  that  tbe  person  claim- 
ing the  benefit  of  it  went  on  and  completed  bis 
contract  on  the  faith  of  it.  Courtenay  v.  Fuller,  05 
Me.  156;  Rogers  v.  Rogers,  190  Mass.  440. 

Tbe  party  should  not  be  heard  to  say  that  he  acted 
on  tbe  promise  of  reward  rather  than  on  bis 
solemn  obligation  to  perform. 

Besides  there  is  in  such  case  for  tbe  old  coosldera- 
tioQ,  i.  f.,  the  performance  of  tbe  work,  on  the 
one  side,  the  agreement  to  release  damages  for  the 
breacb  in  addition  to  tbe  promise  for  greater  com- 
l^oaaUon.  and  there  is  plainly  no  new  tonsidera- 
uoD  to  support  such  agreements. 
34  L.R.  A. 


But  it  is  suggested  in  Bates  v.  Starr,  2  Vt.  590. 21 
Am.  Dec.  668,  that  there  may  be  cases  in  which  a 
contract  is  terminated  by  accord  and  satisfaction, 
or  an  executory  accord  wbich  bas  been  so  far  exe- 
cuted that  it  could  not  be  receded  from  without 
great  inconvenience  in  wbich  tbe  second  contract 
would  supersede  the  first  one. 

A  contract  can  be  altered  or  modified  only  by  a 
distinct  and  substantive  contract  between  the  par* 
ties  founded  on  some  valid  consideration.  But  if 
there  was  no  original  consideration  for  tbe  change, 
yet  if  it  is  acted  upon  until  it  would  work  a  fraud 
or  Injury  to  refuse  to  carry  it  out,  it  becomes 
binding  and  effectual  as  a  contract.  Tbe  modifica- 
tion cannot  be  supported  by  tbe  supposition  that 
it  is  founded  on  the  continuation  or  extension  of 
the  consideration  of  tbe  prior  contract,  wbich  was 
complete  of  itself  and  so  far  as  it  went  fixed  tbe 
rights  of  the  parties.  Thurston  v.  Ludwig,  6  Ohio< 
St.  1,  67  Am.  Dec.  328. 

Tbe  doctrine  of  Bates  v.  Starr  and  Thurston  v. 
Ludwiir  isapplicabie,however,notso  much  to  prom- 
ises of  extra  compensation,  as  to  modification  in 
the  manner  or  time  of  performance. 

e.  New  contract  satisfies  claim  for  damages. 

Some  of  tbe  courts  imply  that  the  old  liability  is 
merged  in  the  new  contract. 

When  tbe  new  contract  is  made,  the  old  contract 
is  held  to  be  waived  or  abandoned  or  the  parties 
are  left  to  their  legal  rights  and  remedies  for  its 
breacb.  but  that  does  not  operate  to  make  the  new 
agreement  invalid  for  want  of  consideration. 
Peclc  V.  Requa,  13  Gray,  407. 

And  that  doctrine  is  carried  further  in  Rollins  v. 
Marsh,  128  Mass.  116,  so  as  to  hold  that  the  new  con- 
tract operates  as  a  rescission  of  tbe  old  one,  and 
that  tbe  legal  remedy  for  tbe  breach  is  lost. 

If  after  partial  fulfillment  of  a  contract  to  sell 
and  deliver  goods  at  certain  prices  tbe  seller  refuses 
to  deliver  any  more  at  those  prices,  whereupon  a 
new  contract  is  made  at  a  higher  rate,  tbe  new  con- 
tract  prima  fade  takes  tbe  place  of  the  original 
agreement  as  to  everything  remaining  unper- 
formed, and  no  action  will  lie  for  tbe  breacb  of  tbe 
old  contract.    Kogers  v.  Rogers,  139  Mass.  440. 

Tbe  court  says  if  the  parties  agreed  that  orders 
should  he  filled  at  prices  stipulated  for  in  tbe  new 
contract,  without  considering  whetber  tbe  new 
agreement  would  of  itself  be  a  discharge  of  partial 
breaches,  performance  of  tbe  new  agreement  would 
operate  as  a  discharge  or  an  accord  and  satisfaction, 
unless  it  appeared  that  such  was  not  tbe  intention 
of  the  parties. 

Wbere  a  bid  for  work  was  made  under  an  assur- 
ance tbat  certain  woric  called  for  by  the  specitlca- 
tions  would  not  be  required  because  of  the  pro- 
posed erection  of  another  building  which  would 
render  it  unnecessary  because  of  wbicb  tbe  cost  of 
it  was  not  included  in  tbe  bid,  but  it  was  subse- 
quently required,  wbereupon  tbe  bidder  refused  to 
do  tbe  work  without  extra  pay  for  tbat  part,  which 
was  promised,  tbe  court  says  tbe  owner  thus  re- 
lieved tbe  bidder  from  all  claims  he  might  have  had 
against  bim  for  the  breach  of  tbe  contract  in  re- 
fusinir  to  do  tbis  work  under  it,  and  bis  subsequent 
agreement  to  do  it  was  sufficient  consideration  to 
support  bis  promise  to  pay  for  it.  Stewart  v.  Ket- 
eltas,  36  N.  Y.  388. 

If  tbe  new  contract  is  valid  the  presumption  is 
certainly  strong  tbat  it  was  intended  to  satisfy  all 
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service,  or  to  sell  land  or  /Eoods  for  a  price. 
Tlie  contract  may  be  not  especially  for  the 
benefit  of  B  but  rather  for  the  benefit  of 
others,  as,  ^.  ^.,to  erect  a  monument,  an  arch- 
way, a  memorial  of  some  kind,  or  to  paint 
a  picture  to  be  placed  where  it  can  be  seen 
by  the  public.      The  consideration  moving 


from  B  may  be  executed  or  executory.  It 
may  be  money  or  anything  else  in  law  deemed 
valuable.    It  may  be  of  slight  value,  as  com- 

Sared  with  what  A  has  contracted  to  do. 
fow  A  is  legally  bound  only  to  B,  and,  if 
he  breaks  his  contract,  nobody  but  6  can  re- 
cover damages,  and  those  damages  may  be 


claims  under  the  old  contract.  But  since  techni- 
cally the  old  contxact  must  be  out  of  the  way  be- 
fore the  new  one  can  become  valid,  the  use  of  the 
fact  that  the  new  one  exists  as  a  premise  from 
which  to  prove  the  annulment  of  the  old  involves 
an  assumption  whicb  is  hardly  Justifiable.  In 
Massachusetts,  where  the  performance  of  the  old 
oblifration  is  a  sufficient  consideration  for  the  new 
promise  (Rogers  v.  Rogers,  189  Mass.  440),  and  the 
new  contract  prima  facie  takes  the  place  of  the  old 
one,  of  course  such  assumption  is  permissible.  But 
in  states  which  still  recognize  the  ru  le  ex  nudo  pcusto 
non  oritur  actio^  and  hold  that  performance  of  an 
existing  obligation  is  no  consideration  for  a  new 
promise,  there  is  no  ground  for  implication  of  sat- 
isfaction of  the  old  contract.  In  case  the  old  con- 
tract has  been  broken  a  liability  for  damages  ex- 
ists. This  liability  can  be  extinguished  by  contract 
upon  a  consideration.  If  the  parties  ex  pressly  con- 
tract, or  by  conduct  plainly  imply,  that  the  ex- 
tinguishment of  this  liability  is  to  form  one  of  the 
terms  of  the  new  contract,  that  will  be  sufficient. 
But  the  mere  making  of  the  new  promise  is  not 
sufficient  to  raise  the  implication  that  all  the  other 
necessary  steps  have  been  taken.  Absence  of  the 
other  necessary  steps  is,  on  the  other  hand,  strong 
evidence  that  the  new  promise  is  simply  on  the  old 
•consideration  and  therefore  a  nudum  jxictum. 

The  correct  reasoning. 

Where  plaintiffs  contracted  to  build  a  cart  way 
for  a  certain  sum  under  a  penalty,  and  after  begin- 
ning the  work  became  dissatisfied  and  gave  notice 
that  they  would  abandon  the  work,  whereupon  the 
owner  promised  them  more  pay,  for  which  they 
sued,  the  court  said  by  the  old  contract  the  plain- 
tiffs subjected  themselves  to  a  certain  penalty  for 
the  nonfulfillment,  and  if  they  chose  to  incur  this 
penalty  they  had  a  right  to  do  so,  and  if  afterwards 
the  owner  made  a  new  agreement  with  them  it  was 
-valid.    Lattimore  v.  Harsen,  14  Johns.  381. 

In  that  case  the  plain  Implication  is  that  the  pen- 
•alty  still  existed.  But  that  since  the  amount  was 
liquidated  it  was  more  advantageous  for  the  builder 
to  suffer  the  penalty  and  get  the  additional  com- 
pensation than  to  perform  the  old  contract  as  it 
stood.  Of  course  the  result  might  not  be  so  advan- 
tageous where  the  damages  are  not  liquidated. 

But  in  Allen  v.  Jaqulsh,  21  Wend.  682,  Lattimore 
V.  Harsen  is  explained  on  the  ground  that  the  old 
-contract  was  rescinded  by  a  new  contract  executed 
and  fully  carried  into  effect. 

Where  a  tenant  upon  refusal  to  pay  rent  because 
of  the  landlord's  refusal  to  repair  is  noUDed  to  quit, 
the  lease  is  at  an  end,  and  if  then  the  landlord,  to 
retain  the  tenant,  promises  to  make  the  repairs,  the 
•contract  is  a  new  one,  although  the  rent  is  to  be 
the  same,  and  the  landlord  may  be  liable  on  his 
contract.    Conkling  v.  Tuttle,  62  Mich.  OSO. 

If  a  contract  to  perform  certain  stipulated  serv- 
ices for  a  certain  sum  is  not  rescinded  by  the  mu- 
tual consent  of  the  parties,  then  a  promise  to  pay 
an  additional  sum  for  the  same  services  is  without 
•consideration  and  cannot  be  enforced.  Festerman 
V.  Parker.  10  Ired.  L.  474.  In  that  case  the  plaintiff 
had  agreed  to  erect  a  mill  for  a  certain  price,  and 
tkfter  it  was  partly  done  he  refused  to  go  on  with- 
out additional  pay,  which  was  promised.  The  court 
says  the  variation  of  a  contract  is  as  much  a  matter 
of  contract  as  the  original  agreement.  In  what 
was  the  contract  in  this  question  varied?  Not  In 
ML.R.A. 


the  work  done,  that  was  not  altered  in  the  slightest 
manner.  The  plaintiff  came  under  no  new  obliga- 
tion, he  was  to  do  the  same  work  he  had  previously 
bound  himself  to  do.  It  was  varied  in  this,  that  the 
defendant  promised  to  give  an  additional  sum  if 
plaintiff  would  do  the  work.  This  would  be  no 
valid  promise.  A  consideration  is  an  essential  in- 
gredient to  the  existence  of  every  simple  contract. 
What  loss,  trouble,  or  mconvenience,  or  charge  re- 
sulted to  plaintiff  by  his  executing  the  work?  He 
was  bound  to  build  the  mill  by  his  original  con- 
tract, and  he  was  to  do  nothing  more.  What  ben- 
efit would  result  to  defendant  by  the  promise  to 
pay  the  additional  money?  None  whatever.  He 
was  to  get  from  the  plaintiff  precisely  the  same 
quantum  of  work  without  it  as  with  it.  The  prom- 
ise was  a  mere  nudum  pactum  not  binding  in  law. 

Where  a  person  contracted  to  do  certain  work 
for  a  certain  price,  the  first  instalment  of  which 
should  be  the  assignment  of  a  bond  and  mortgage 
of  a  third  person,  and  when  the  assignment  was 
due  refused  to  take  it  unless  its  payment  was  guar- 
anteed, and  suspended  work,  whereupon  the  as- 
signor executed  the  guaranty,  (he  court  held  that 
there  was  no  consideration  for  the  guaranty,  and 
that  it  could  not  be  enforced,  saying  that  the 
builder  had  only  done  what  he  was  before  legally 
bound  to  do.  Even  though  it  lay  in  his  power  to 
refuse  to  perform  his  contract  he  coul4  do  this 
only  upon  paying  the  other  party  the  damages  oc- 
casioned by  his'  nonperformance,  and  that  in  con- 
templation of  law  would  be  equivalent  to  perform- 
ance. He  had  no  legal  or  moral  right  to  refuse  to 
perform  the  obligation  of  the  contract  into  which 
upon  a  good  consideration  he  had  voluntarily  en- 
tered. But  the  court  says  it  would  doubtless  be 
competent  for  parties  to  cancel  an  existing  con- 
tract and  make  a  new  one  to  complete  the  same 
work  at  a  different  rate  of  compensation,  but  it 
seems  that  it  would  be  essential  to  its  validity  that 
there  should  be  a  valid  cancelation  of  the  original 
one.  Such  was  the  case  of  Lattimore  v.  Harsen, 
mpra;  Vanderbilt  v.  Schreyer,  91  N.  r.8a2.  Revers- 
ing 2]  Hun,  5S7. 

The  doctrine  that  the  person  is  bound  by  his  new 
promise  is  stated  by  the  court  in  King  v.  Duiuth, 
M.  &  N.  R.  Co.  61  Minn.  4B3,  "not  to  commend  itself 
eithertoour  Judgment  or  our  sense  of  Justice.  .  .  . 
No  amount  of  astute  reasbning  can  change  the  plain 
fact  that  the  party  who  refuses  to  perform,  and 
thereby  coerces  a  promise  from  the  other  party  to 
the  contract  to  pay  him  an  increased  compensation 
fordoing  that  which  he  is  legally  bound  to  do.  takes 
an  unjustifiable  advantage  of  the  necessities  of  the 
other  party.  .  .  .  Surely  it  would  be  a  travesty 
on  Justice  to  hold  that  the  party  so  making  the 
promise  for  extra  pay  was  estopped  from  asserting 
that  the  promise  was  without  consideration.  A 
party  cannot  lay  the  foundation  of  an  estoppel  by 
his  own  wrong.  .  .  .  Where  the  promise  is  simply 
a  repetition  of  a  subsisting  legal  promise  there  can 
be  no  consideration  for  the  promise  of  the  other 
party,  and  there  is  no  warrant  for  Inferring  that 
the  parties  have  voluntarily  rescinded  or  modified 
their  contract.  .  .  .  The  promise  cannot  lie  le- 
gally enforced,  although  the  other  party  has  oom- 
pleted  his  contract  in  reliance  upon  it." 

PromUe  to  perform  additional  duty  for  same  oow- 
Rideration. 
Where  the  owner  of  a  building,  under  threats  of 
suspending  the  work,  secures  from  the  contractor 
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fllight  They  may  even  be  already  1  iq aidated 
at  a  small  sum  by  the  terms  of  the  contract 
itself.  Though  A  is  legally  bound,  the  mo- 
tive to  perform  the  contract  may  be  slight. 
If  after  A  has  refused  to  go  on  with  his  un- 
dertaking, or  while  be  is  nesitating  whether 
to  perform  it  or  submit  to  such  daniages  as 


I  B  may  be  entitled  to  recover,  other  persons 
I  interested  in  having  the  contract  performed 
I  intervene,  and  enter  into  a  new  agreement 
:  with  A  bv  which  A  agrees  to  do  that  which 
'  he  was  alreadv  bound  by  his  contract  with 
B  to  do.  and  they  agree  jointly  or  severally 
to  pay  him  a  certain  sum  of  money,  and  give 


wltboat  any  addllJonal  ooosideratioD  a  guaranty 
not  embraced  in  the  oriirfoal  contract,  it  is  with- 
out cooeideratlon  and  cannot  be  enforced.  Mc- 
carty V.  Hampton  Bldfir/Asso.  81  Iowa,  887. 

If  a  party  has  sold  and  delivered  an  article  of  a 
stipulated  quality  and  at  a  eriven  price,  an  agree- 
ment to  warrant  it  of  a  better  quality  without  any 
further  consideration  is  nwium  pactum,  McDu- 
gald  V.  McFadirin,  6  Jones.  L.  89. 

Where  a  contract  calls  for  payment  in  lawful  sil- 
ver money  an  agreement  to  take  the  pay  in  legal 
tender  is  without  consideration.  McGalla  v.  Ely, 
MPa.254. 

After  the  making  of  a  contract  to  purchase  land 
which  is  subject  tea  servient  tenement  a  refusal  to 
comply  with  the  agreement  without  a  promise  to 
abandon  such  tenement,  which  results  in  such 
promise,  does  cot  furnish  a  consideration  for  the 
promise  which  makes  it  binding.  Erb.  v.  Brown, 
«Pa.?16. 

In  case  of  a  note  given  by  one  partner  to  an- 
other for  his  Interest  in  the  concern,  which  was 
given  under  an  undertaking  on  the  part  of  the  for- 
mer to  Indemnify  the  withdrawing  partner  from 
all  losses  of  the  firm,  an  agreement  to  withdraw  the 
note  in  consideration  of  the  continuing  partner^s 
setrhng  certain  suits  that  bad  been  brought  against 
the  firm  is  without  consideration.  Malnne  v. 
Dougherty,  T9  Pa.  4C. 

Under  a  contract  for  the  sale  and  delivery  of 
hogs  at  a  certain  time,  payment  for  which  the  law 
would  regard  as  due  when  they  were  delivered,  a 
promise  to  make  payment  of  a  portion  of  the  price 
before  the  time  for  delivery  is  without  consldera- 
tiOQ.    Thurston   v.  Ludwlg,  6  Ohio  8t.   I,  67  Am. 

Dec.  an. 

PrmnUe  by  stranger  to  the  contract. 

Another  question  upon  which  the  cases  are  not 
fully  agreed  is  as  to  how  far  a  promise  by  a  third 
person  to  induce  a  party  to  comply  with  bis  con- 
tract is  binding. 

Statute  of  frauds. 

If  the  promise  of  the  third  person  is  only  to  pay 
what  was  due  by  the  original  contracting  party 
under  the  contract,  it  is  a  promise  to  answer  for 
the  debt  of  another  within  the  statute  of  frauds. 
Ellison  V.  Jackson  Water  Co.  13  Cal.  542. 

Promise  where  contract  obligation  not  fully  fixed. 

Before  a  surety  has  incarredl  any  liability  under 
hl«  contract  a  promise  by  a  third  person  to  Induce 
bjm  to  remain  on  the  bond  is  not  without  considera- 
tion.   QLrroll  v.  Nixon,  4  Watts  &  8. 617. 

If  the  liability  of  a  surety  has  not  become  fixed, 
and  to  prevent  bis  taking  steps  to  be  relieved  from 
his  obligation  a  third  person  promises  to  indemnify 
bim  against  liability,  such  agreement  is  not  with- 
out consideration  to  support  it.  Drury  v.  Fay,  14 
Pick.  a». 

And  this  suggestion  may  support  the  leading  En- 
ghsh  case  of  Shadwell  v.  8hadwell,  9  C.  B.  N.  8. 159, 
30  L.  J.  C.  P.  N.  8. 145,  7  Jur.  N.  8.  811,  3  L.  T.  N.  8. 
888, 9  Week.  Rep.  1«8. 

In  that  case  a  letter  by  a  man  to  bis  nephew  ex- 
pressing satisfaction  at  bis  engagement  to  marry  a 
certain  person,  and  promising  an  annuity  to  aid 
the  nephew,  was  held  to  support  an  action  in  favor 
of  the  latter  when  he  had  entered  into  the  mar- 
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riage.  Byles.  J.,  dissented,  saying  that  the  rule  that 
a  promise  based  on  doing  what  a  man  was  already 
bound  to  do  applied  to  the  case.  And  that  the  rea- 
son why  the  doing  what  a  man  is  already  bound  to 
do  is  no  consideration,  is  not  only  that  in  Judgment 
of  law  such  consideration  is  of  no  value,  but  be- 
cause a  man  can  hardly  be  allowed  to  say  that  the 
prior  legal  obligation  was  not  his  determining  mo- 
tive. "^H 

But  the  nephew  may  have  intended  to  postpone 
the  time  of  marriage  until  his  income  was  sufficient, 
in  which  case  his  immediate  marriage  in  reliance 
upon  his  uncle's  promise  may  have  furnished  a 
consideration  for  the  promise. 

Compliance^  with  existing  obligation. 

Some  cases  have  pushed  thedtxstrineof  8hadwell 
V.  8bsdwell,  9  C.  B,  N.  8. 159.  80  L.  J.  C.  P.  N.  8. 146, 
7  Jur.  N.  S.  «ll,  8  L.  T.  N.  8. 688,  9  Week.  Rep.  163,  to 
the  full  extent  of  holding  a  promise  binding  if 
made  by  a  third  person  to  induce  a  party  to  comply 
with  bis  contract. 

The  performance  of  an  act  which  a  person  has 
agreed  with  another  to  perform  is  a  good  consider- 
ation to  support  a  contract  with  a  third  person  if 
the  latter  derives  a  benefit  from  its  performance. 
Th€>refore  if  a  person  promises  a  ship  owner  that  if 
be  will  deliver  a  cargo  of  coal  to  him  in  bis  ship  be 
will  discharge  it  at  a  certain  rate,  he  is  not  relieved 
from  the  promise  by  the  fact  that  the  ship  owner 
was  under  contract  with  third  persons  to  deliver 
the  coal  to  him.  Scotson  v.  Pegg,  6  Hurlst.  &  N. 
296,  30  L.J.  Exch.  N.  8.226,8L.T.  N.  a  763,9  Week. 
Rep.  280. 

8o,  where  a  person  entered  into  the  services  of  a 
captain  of  a  war  vessel  to  act  as  cook  at  wages 
above  those  to  which  his  rating  in  the  services  en- 
titled bim,  it  was  contended  that  the  captain  was 
under  no  liability  to  bim  because  the  promise  was 
without  consideration,  since  he  was  bound  to  act 
for  the  regular  wages,  but  Erskine,  J.,  said  the  case 
is  the  same  as  if  the  contract  bad  been  that  in  con- 
sideration of  the  plaintiff  entering  into  the  service 
of  a  third  person,  the  captain  would  pay  bim  wages 
in  addition  to  the  wages  given  bim  by  such  person. 
In  such  case  there  being  an  express  promise  it  will 
be  no  answer  to  say  that  the  plamtiff  did  not  enter 
the  captaln^s  service.  Clutterbuck^  v.  Cofflu,  3 
Macn.  &  O.  84JS,  4  Scott,  N.  R.  509, 1  Dowl.  N.  8.  479, 
Car.  ft  M.  273, 11  L.  J.  C.  P.  N.  8.  «6, 6  Jur.  181. 

And  that  doctrine  baa  been  recognized  in  the  Dis- 
trict of  Columbia. 

A  promise  made  in  consideration  of  the  doing  of 
an  act  which  the  promisee  Is  already  under  obliga- 
tion to  a  third  person  to  do,  though  made  as  an  in- 
ducement to  secure  the  doing  of  that  act,  is  not 
binding  because!lt  is  not  supported  by  a  valid  con- 
sideration. At  least  when  the  act  done  on  the  part 
of  the  promisor  involves  nothing  more  than  per- 
formance of  the  original  obligation  towards  the 
person  to  whom  it  was  due.  But  if  the  promise  is 
made  in  consideration  of  a  promise  to  do  the  act 
entered  into  directly  with  the  promisor,  then  the 
promise  is  binding  because  not  made  in  perform- 
ance of  a  subsisting  obligation  to  another  person, 
but  upon  a  new  consideration  moving  between  the 
promisor  and  promisee.  And  if  the  promisee  was 
already  bound  by  his  contract  with  the  third  per- 
son, and  was  actually  performing  it  at  the  time  of 
the  promisor's  request,  the  mere  fact  of  the  request 
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their  note  or  notes  therefor,  and  A  accord- 
ingly does  what  he  had  before  agreed  to  do, 
but  what  perhaps  he  might  not  otherwise 
have  done,  no  good  reason^is  perceived  why 
they  should  not  be  held  to  fulfil  their  prom- 
ise. They  have  got  what  they  bargained  for, 
and  A  has  done  what  otherwise  be  might  not 
have  done,  and  what  they  could  not  have 
compelled  him  to  do.  This  is  so  held  in 
England,  and  the  view  is  supported  by  Eng- 
lish text- writers,  though  not  always  for  pre 
cisely  the  same  reasons.  ikoUon  v.  Pegg,  6 
Hurlst.  &  N.  295 ;  Sluidwell  v.  Shadwell,  30 
L.    J.  C.  P.  N.  S.   145;  Pollock,  Cont.  6th 


ed.  175,  177 ;  Anson,  Cont.  4th  ed.  87,  88  ; 
Leake,  Cont.  8d  ed.  540.  In  this  country 
the  courts  of  several  states  have  taken  the 
opposite  view,  though  in  some  instances  the 
cases  referred  to  as  so  holding,  when  exam- 
ined, do  not  necessarily  lead  to  that  result. 
These  (iases  are  collected  in  the  defendant's 
brief  and  in  Williston's  discussion  of  the 
subject  in  8  Harvard  L.  Rev.  27.  Without 
dwelling  further  on  the  reasons  for  the  doc- 
trine, it  seems  to  us  better  to  hold,  as  a  gen- 
eral rule,  that  if  A  has  refused  or  hesitated 
to  perform  an  agreement  with  B  and  is  re- 
quested to  do  so  by  C,  who  will  derive  a  ben- 


by  the  new  party  is  not  evidence  that  the  perform- 
ance was  caused  by  that  request  so  as  to  show  a 
coosideratioo  moviDff  between  the  parties  for  the 
peiformanoe,  which  wUi  support  the  promise* 
Merrick  v.  Oiddin«rs,  1  Mackey,  394. 

And  it  is  now  adopted  in  Massachusetts  by  Ab- 
bott V.  DOANB. 

But  the  great  weight  of  authority  is  the  other 
way. 

In  Morrison  v.  Heath,  11  Vt.  610,  the  court.  Id  de- 
ciding that  after  the  abandonment  of  a  contract  by 
two  persons  to  erect  a  meeting  house  for  a  commit, 
tee,  the  promise  by  one  of  the  committee  to  one 
of  the  contractors  to  pay  him  the  additional  cost  of 
the  house  over  the  contract  price  in  case  he  would 
go  on  and  finish  the  building  is  a  new  contract 
which  can  he  enforced,  says  it  is  undoubtedly  true 
as  a  general  rule 'that  the  performance  of  that 
which  a  man  is  already  under  legal  obligation  to 
do  can  never  l>e  the  consideration  of  additional 
undertakings  by  the  other  party,  perhaps  not  even 
by  third  pet-sons;  but  that  this  case  is  not  of  that 
character. 

In  Brown  lee  v.  Lowe,  117  Ind.  420,  the  court,  in 
holding  that  tbe  consideration  for  the  promise  in. 
that  case  was  sufficient  because  the  promisee  was 
not  bound  to  go  on  with  the  work  when  the  promise 
was  made,  states  that  it  is  doubtless  true  that  a 
promise  without  a  new  consideration  to  pay  one  if 
he  will  do  that  which  he  is  already  bound  by  con- 
tract with  a  third  person  to  do  without  the  promise 
sued  on,  is  without  consideration  and  void. 

A  bond  is  nudum  pactum  whose  sole  consideration 
is  a  payment  made  by  the  obligee  to  a  third  person 
in  discharge  of  an  existing  legal  obligation.  The 
performance  of  an  existing  legal  obligation  with- 
out more  by  one  person  affords  no  consideration  In 
law  for  an  original  undertaking  by  another  person. 
Hanks  v.  Barron  Bros.  95  Tenn.  275. 

Performance  by  a  railroad  company  carrying 
mails  of  its  duty  towards  the  government  of  carry- 
ing messengers  on  its  trains  is  no  cotisideration  for 
a  clause  in  a  pass  issued  to  a  messenger  exempting 
the  carrier  from  liability  for  injuries  to  the  mes- 
senger caused  by  its  negligence.  Seybolt  v.  New 
York,  L.  E.  &  W.  K.  Co.  85  N.  Y.  562,  47  Am.  liep.  75, 
Affirming  31  Hun,  100. 

An  agreement  by  a  surety  to  pay  notes  on  which 
his  liability  has  become  fixed  does  not  form  a  con- 
sideration for  an  agreement  by  a  third  person  to 
repay  him  the  amount  so  paid.  L*Amoreux  v. 
(Jouid,  7  N.  Y.  349,  57  Am.  Dec.  524. 

Payment  of  money  which  the  buyer  is  obligated 
by  the  terms  of  a  purchase- money  mortgage  to 
pay  is  not  a  consideration  for  tbe  promise  of  the 
mortgagee  who  has  assigned  the  mortgage,  to  give 
security  to  indemnify  the  buyer  against  claims 
that  might  arine  against  the  mortgaged  premises. 
Conover  v.  Stillwell,  84  N.  J.  L.  54. 

A  promise  to  pay  a  mail  contractor  for  perform- 
ing his  contract  with  the  postofflce  department  is 
without  consideration.  Putnam  v.  Woodbury,  68 
Me.  68. 

1  L.  R.  A. 


A  promise  to  indemnify  persons  who  have  sub- 
scribed to  procure  the  location  of  a  college  at  a 
certain  town  after  they  have  made  a  binding  con- 
tract with  the  college  authorities  to  pay  the  sub- 
scription, which  at  most  can  merely  be  additional 
inducement  for  the  fulfillment  of  the  contract, 
will  not  be  supported  by  any  consideration.  Scbu- 
ler  V.  My  ton,  48  Kan.  282. 

A  mortgage  by  the  principardebtor  to  a  surety^ 
who  is  already  bound  for  the  payment  of  the  debt, 
given  in  consideration  that  he  will  pay  the  debt 
and  release  the  principal  debtor's  property  from  an 
execution  levy,  is  without  consideration.  Harris 
V.  Cassady,  107  Ind.  158. 

A  promise  by  a  surety  in  consideration  that  the 
principal  will  relieve  him  from  liability  on  the  debt 
is  not  enforceable.  Ritenour  v.  Biathews,  42 
Ind.  7. 

A  promise  by  sureties  that  in  case  the  principal 
will  pay  the  debt  out  of  a  particular  fund  soon  to 
be  received  they  will  effect  a  life  insurance  lor  the 
k)eneflt  of  the  principal,  is  without  consideration. 
Ford  V.  Garner,  15  Ind.  298. 

A  promise  by  a  surety  on  a  bond  that  if  the  prin- 
cipal will  perform  the  obligation  of  the  bond,  the 
surety  will  make  to  him  a  deed  of  certain  land,  is 
without  consideration  and  void.  Peelman  v.  Peel- 
man,  4  Ind.  612. 

An  agreement  to  convey  to  a  corporation  a  li- 
cense to  use  a  patent  in  order  to  induce  a  stock- 
holder to  pay  up  bis  subscription,  although  made 
by  another  stockholder  with  intent  to  prevent  tbe 
abandonment  of  the  enterprise,  is  without  consid- 
eration. Havana  Press  Drill  Co.  v.  Ashurst,  148 
111.  115. 

A  promise  to  a  church  that  if  it  will  within  a  cer- 
tain time  pay  its  indebtedness  to  its  former  pastor 
the  promisor  will  release  a  claim  which  he  holds 
against  it,  although  acted  on  and  the  debt  paid,  is 
a  mere  gratuity  and  not  enforceable.  Daveni>ort 
V.  First  Cong.  Soc.  33  Wig.  880. 

In  case  of  a  contract  between  a  man  and  a  board 
of  school  trustees  that  he  will  bring  his  wife  to 
teach  In  the  school,  a  promise  by  a  third  person  of 
money  to  the  man  to  induce  him  to  comply  with  his 
contract  is  without  consideration.  Johnson  v. 
Sellers,  33  Ala.  265. 

If  to  induce  the  drawer  to  take  up  certain  bills  of 
exchange  which  he  is  under  obligations  to  do,  the 
acceptor  gives  him  his  promissory  note  to  enable 
him  to  raise  the  money  to  do  so,  the  drawer  cannot 
compel  the  maker  to  pay  the  note,  since  it  is  with- 
out consideration  in  bis  hands.  MallaHeu  v.  Hodg- 
son, 16  Q.  a  689,  20  L.  J.  Q.  B.  N.  S.  339,  15  Jur. 
817. 

The  discharge  of  one  of  two  joint  debtors  en- 
titles the  other  to  his  discharge  also,  so  that  a  prom- 
ise by  a  third  person  to  pay  the  debt  in  order  to  se- 
cure his  discbarge  is  without  consideration.  Her> 
ring  v.  Dorell.  8  Dowl.  P.  C.  604,  4  Jur.  800. 

H.  P.  F. 
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-efit  from  such  performaDce,  and  who  prom- 1  quence  of  such  request  and  promise  by  C,  Is 
ises  to  pay  him  a  certain  sum  therefor,  and   a  good  consideration  to  support  C's  promise. 
A  thereupon   undertakes  to  do  it,  the  per-       Exceptions  overruUd. 
formance  by  A  of  his  agreement,  in  conse-  I 
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Wan    ft  Sullivan,    for 


Adding  his  party  designation,  i.  e.«  Inde- 
pendent Democrat,"  to  the  name  of  a  candidate 
written  upon  a  ballot.  In  the  same  way  that  party 
deaJjarnations  follow  the  names  of  candidates  in 
the  printed  list,  as  required  by  Pol.  Ckxie,  i  1191, 
does  not  destroy  the  legality  of  the  ballot  when 
it  was  manifestly  not  intended  as  a  distlniruish- 
in^  mark. 

(September  18, 1806.) 

APPEAL  by  contestant  from  a  judgment  of 
the  Superior  Court  for  San  Mateo  County 
in  favor  of  defendant  in  a  proceeding  to  con- 
test the  declared  election  of  defendant  to  the 
office  of  county  supervisor.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

3ie»tr9.  George  C  Ross  and  Knig^ht  ft 
Heffg^rty  for  appellant, 

Mensrs.  Suin 
spondent: 

The  addition  of  a  political  designation  to  the 
ticket  has  been  held  not  to  invalidate  the 
ticket. 

Coffey  V.  Edmonds,  58  Cal.  525;  Coffey  v.  Ly- 
man, 92  CaL  135. 

Temple»  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  contest  for  the  office  of  supervisor 
in  the  county  of  San  Mateo.  The  judgment 
appealed  from  confirms  the  election  of  de- 
fendant. The  appeal  is  from  the  Judgment, 
with  a  bill  of  exceptions. 

In  precinct  No.  1  the  record  shows  that  118 
votes  were  counted  without  objection  for  con- 
testant, and  11  votes  were  objected  to  and 
reserved  by  counsel  for  respondent ;  184  votes 
were  counted  without  objection  for  respond- 
ent, and  19  votes  were  objected  to  by  con- 
testant. It  subsequently  appears  that  all 
ballots  were  counted,  and  is  counted  the 
tally  stood  for  Brown  154  votes,  for  Jen- 
nings 12S.  It  is  not  expressly  stated  that 
the  ballots  objected  to  by  respondent's  at- 
torney were  ballots  for  contestant,  or  that 
those  objected  to  by  contestant  were  cast  for 
respondent,  but  it  would  naturally  be  sup- 
po^  that  such  was  the  case ;  and,  if  so,  then 
the  tally  clerks  must  have  made  a  wrong  ad- 
dition. It  should  have  been,  on  that  hy- 
pothesis, 153  for  Brown,  and  129  for  Jen- 


nings. This  would  have  changed  the  result 
as  finally  declared.  The  court  was  requested 
by  the  contestant  to  recount  the  votes,  but 
declined  to  do  so.  There  were  also  4  ballots 
which  had  not  been  counted  by  the  precinct 
officers.  The  bill  of  exceptions  fails  to  show 
error  in  this  respect.  It  surel  v  does  not  show 
all  that  occurred  at  the  trial ;  for,  while  it 
appears  that  some  30  ballots  were  objected 
to,  it  is  impossible  to  find  from  the  record 
how  the  court  ruled  upon  one  half  that  many. 
There  were  two  tallv  clerks,  and  the  court 
reporter  also  kept  tally.  All  agreed,  and  the 
court  was  satisfied  that  no  mistake  had  been 
made.  We  have  carefully  examined  the  bal- 
lots which  were  brought  here  for  our  inspec- 
tion under  a  previous  order.  We  find  noth- 
ing upon  any  of  these  worthy  of  notice, 
unless  it  is  the  ballot  upon  which  the  voter 
has  written,  under  the  head  "State  Printer," 
the  name  ••  W.  D.  Craig,  Independent  Demo- 
I  crat. "  It  is  objected  that  the  voter  was  only 
authorized  to  write  the  name  of  the  person 
voted  for,  and  that  the  addition  **  Independent 
Democrat"  is  unauthorized,  and  may  consti- 
tute a  distinguishing  mark.  Section  1191, 
Pol.  Code,  provides  that  after  a  candidate's 
name  shall  be  printed  his  party  designation, 
and  they  were  so  printed  on  the  ballot.  It 
would  be  quite  natural,  then,  that  one  writ- 
ing in  the  name  of  a  candidate  not  in  the  list 
should  add  such  designation.  Perhaps  the 
statute  should  be  construed  as  requiring  or 
permitting  the  name  to  be  written  in  the  same 
manner  as  the  others  are  printed.  The  desig- 
nation would  then  Y)e  vt.  desciiptio persomr,  and 
a  part  of  the  designation  of  the  person  voted 
for,  and  authorized  b^  the  statute.  This 
state  of  things  existed  m  Tebbe  v.  Smith,  108 
Cal.  101.  29  L.  R.  A.  673.  Upon  all  the 
ballots  cast  at  one  precinct  there  appeared, 
written  under  the  head  of  "Justice  of  the 
Peace,  ""C.  G,  Brown,  Republican."  It  was 
shown  that  the  writing  was  all  in  the  same 
hand,  and  that  but  one  person  voting  at  the 
precinct  was  lawfully  assisted.  This  court 
sanctioned  the  counting  of  the  vote  for  the 
person  lawfully  assisted.  There  the  word 
**  Republican"  was,  or  might  have  been,  a  dis- 
tinguishing mark,  just  as  "Independent  Dem- 
ocrat" is  here.  The  fact  was  disregarded  as 
of  no  consequence.  I  am  not  incl  ined  to  hold 
that  any  of  the  requirements  of  the  election 
law  are  directory  only,  but,  while  all  of  its 
provisions  are  mandatory,  they  should  be 
liberally  construed.  The  so-called  "Austra- 
lian Ballot  System"  only  secures  secrecy  in 


JfoTB.— For  marks  to  distlnRulsh  ballots,  see  note 
to  Rutledge  V.  Crawford  (Cal.)  13  L.  R.  A.  761;  also 
Seyro  V.  Stoddard  dnd.)  £S  L.  R.  A.  468.  and  oases 
cited  in  footnote  thereto;  also  Tebbe  v.  Hnilth  (Cal.) 
34  U  R.  A. 


29  L.  K.  A.  «73;  Dennis  v.  Cau^hJin  (Nev.)29  L.  R.  A. 
731;  Parker  v.  Orr  (111.)  30  L.  R.  A.  227;  Buckner  v. 
Lynip  (Nev.)  30  L.  R.  A.  354, 
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voting  when  the  elector  desires  it,  and  has 
sufficient  independence  to  insist  upon  it.  But 
a  voter  can — and,  by  one  who  has  sufficient 
power  over  him,  be  forced  to— so  mark  his 
ballot  that  it  can  be  identified.  Many  ways 
could  be  suggested  in  which  this  could  be 
done  without  destroying  the  legality  of  the 
ballot.  It  is  quite  manifest  in  ihis  case  that 
the  words  were  not  intended  as  a  distinguish- 
ing mark,  and,  as  the  law  may  be  construed 
as  permitting  it,  I  see  no  reason  for  changing 
the  rule  followed  in  Tebbe  y.  Smith. 
Tfie  jvdgment  is  affirmed. 

We  concur :    McFarland,  J. ;  Garoatte, 
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1.  *'At  the  next  election  by  the  people*** 

the  time  prescribed  by  Const,  art.  6,  9  8,  tor  the 
expiration  of  commissions  granted  by  the  gov- 
ernor for  the  flllinK  of  vacant  offices,  means  the 
next  election  provided  for  the  flllinfl:  of  the  par- 
ticular office  vacant,  not  necessarily  the  next 
succeeding  general  election. 

2.  No  election  to  fill  a^acancy  in  the 
office  of  lieutenant  governor  can  be  held 
in  the  absence  of  any  constitutional  or  statutory 

'   provision  for  it. 

(September  8, 1806.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendant  to  issue  in  his  proclama- 
tion for  the  coming  election  a  call  to  fill  the 
office  of  lieutenant  governor  for  an  unexpired 
term.     Denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  J.  De  Ha^en,  for  petitioner:' 

The  Constitution  declares  that  the  term  for 
which  Mr.  Jeter  was  temporarily  appointed 
shall  expire  at  the  next  general  election  by  the 
people. 

People,  Canserly,  v.  Fitch,  1  Cal.  520. 

There  is  no  provision  in  our  Constilution, 
nor  in  any  statute,  which  declares  that  the 
people  shall  only  have  the  right  to  elect  a  lieu- 
tenant governor  for  a  full  term,  and  that  if 
such  officer  shall  die  upon  the  day  of  his  in- 
duction into  office  or  the  day  after  that  the 
people  shall  have  no  right  to  choose  a  person 
to  till  such  vacancy.  In  regard  to  the  right  to 
fill  the  vacancy  occurring  in  that  office  the 
Constitution  expressly  declares  that  the  people 
have  delegated  the  power— the  right  to  make  a 
temporary  appointment  until  the  next  elec- 
tion by  the  people.  So  far  and  so  far  only 
and  during  that  brief  period  of  time  and  until 
they  can  conveniently  act  have  the  people  de- 
prived themselves  of  the  right  to  fill  the 
vacancy  in  that  office. 

Mechem,  Pub.  Off.  §  140;  State,  Weeks,   v. 


OamUe,  13  Fla.  9;  Henshaw  v.  Foster,  9  Pick. 
317:  State,  Whitney,  v.  Johns,  3  Or.  533. 

The  Constitution  not  authorizing  the  execu- 
tive to  fill  the  vacancy  to  the  end  of  the  term, 
this  power  must  be  exercised  by  the  people  or- 
the  legislature. 

Peoj^,  Barbour,  v.  Mott,  3  Cal.  505. 

It  is  a  maxim  that  is  no  less  true  in  law  than 
in  logic  that  the  greater  includes  the  less,  and 
it  is  a  political  axiom  that  the  power  to  fill  aa 
office  for  a  full  term  includes  the  lesser  right 
to  fill  a  vacancy  therein,  unless  there  is  some- 
thing in  the  Constitution  or  law  which  deprives 
such  original  power  of  this  right  and  delegates- 
it  elsewhere. 

Petyple,  Gasserly,  v.  Fitch,  1  Cal.  519;  People,. 
Oorham,  v.  Campbell,  2  Cal.  136. 

All  political  power  is  inherent  in  the  people. 
Under  our  form  of  government  the  people  have 
the  right  to  choose  all  officers  from  the  highest 
to  the  lowest,  and  the  consequent  right  to  fill 
any  vacancy  in  any  office  unleas  they,  by  the 
Constitution  which  they  have  formed  for  their 
own  government,  have  delegated  the  power 
elsewhere. 

In  regard  to  the  right  to  fill  vacancies  In  elec- 
tive offices,  it  is  the  express  declaration  of  the 
Constitution  that  the  people  have  delegated  the 
power  to  fill  such  vacancies  only  during 
the  period  between  the  happening  of  the  va- 
cancy and  the  first  general  election  thereafter. 

It  is  j)erhaps  necessary  before  the  Constitu- 
tion shall  become  self -executing  that  the  legis- 
lature should  pass  general  laws  for  the  regula- 
tion of  elections,  prescribing  tl^  hours  between 
which  the  ballots  shall  be  deposited  upon  the 
day  of  the  general  election  prescribing  th& 
mode  of  the  appointment  of  officers  of  such 
election  and  the  manner  in  which  the  ballots 
shall  be  returned  and  canvassed;  but  when 
they  have  done  that,  and  the  people  assemble 
at  a  general  election  thus  authorized  by  law, 
then  they  have  the  right  to  vote  to  fill  any  of- 
fice which  the  Constitution  contemplates  should 
be  filled  at  such  an  election. 

State,  Goodin,  v.  Thoman,  10  Kan.  191. 

Messrs.  W.  W.  Foote  and  Garret  W- 
McEnerney,  for  respondent: 

Unless  there  is  a  provision  of  the  Constitu- 
tion or  of  a  statute  which  authorizes  the  hold- 
ing of  an  election  to  fill  an  unexpired  term  in 
the  office  of  lieutenant  governor  no  election  can 
be  held,  and  the  respondent  will  not  be  com- 
pelled to  issue  a  proclamation  therefor. 

There  is  no  law  for  the  holding  of  an  elec- 
tion for  lieutenant  governor  except  for  the  full 
term. 

No  election  can  be  held  except  by  virtue  of 
some  provision  of  the  Constitution  or  of  a  stat- 
ute authorizing  the  same. 

Peoide,  McKtine,  v.  Weller,  11  Cal.  49,  70 
Am.  Dec.  754;  People,  Lox>e,  v.  Mathewson,  47 
Cal.  442;  Kenfield  v.  Irxcin,  52  Cal.  164; 
Mechem,  Pub.  Off.  g  170;  Matthem  v.  Shaic- 
nee  County  Comrs.  34  Kan.  606;  Sawyer  v. 
Ilaydon,  1  Nev.  75;  State,  Daggett,  v.  Collins, 
2  Nev.  851;  6  Am.  &  Eng.  Enc.  Law,  p.  294; 
State,  McOee,  v.  Gardner,  3  8.  D.  553;  Salter- 
lee  V.  San  Francisco,  23  Cal.    314;  Breicer   v. 


Note.— This  case  decides  a  novel   question   re- i  caused  by  sickness,  see  Barnard  v.  Tajrjrart  (N.  H.)* 
specting  vacancies  in  the  office  of  lieutenant  gov-    25  L.  R.  A.  618. 
ernor.    As  to  vacancies  in  the  governor's  office  i 
34  L.  R.  A. 


1886u 


People,  ex  reL  Ltdgh,  y.  Budd. 


4.T 


Davis,  9  Hampb.  206.  49  Am.  Dec.  706;  Kim- 
berlin  v.  State,  130  Ind.  120,  14  L.  R  A.  858. 

Even  though  Mr.  Jeter's  commissioD  expires 
with  the  election  of  November,  1896,  neverthe- 
less there  is  no  implied  power  to  All  the  office 
of  lieuteDant  governor  for  the  unexpired  term 
at  that  election. 

The  expiration  of  an  incumbent's  term  of  of- 
lice  does  not  vacate  the  office. 

People,  Pareane,  v.  Eduards,  93  Cal.  153; 
Peoi^e,  Menzies,  v.  Ounet,  110  Cal.  447;  People, 
fj/ce,  V.  Atathewson.  State,  McQee,  v.  Gardner, 
and  SaiPifer  v.  Haydon,  supra. 

The  Constitutional  provision  that  a  commis- 
sion to  fill  a  vacancy  bball  expire  at  the  end  of 
the  next  session  of  the  legislature  or  at  the  next 
election  by  the  people  m|ans  that  the  term 
shall  expire  at  the  end  of  the  next  session  of 
the  legislature  when  the  office  is  filled  by  the 
legislature,  and  that  as  to  elective  office  rs  the 
term  shall  expiie  at  the  nex(  election  for  that 
office  by  the  people. 

Matthews  v.  Shawnee  County  Comrs.  supra; 
People,  Mvrphy,  v.  Hardy,  8  Utah,  68:  PeopU, 
Cloud,  V.  Wilson,  72  N.  C.  155;  State.  Watson, 
V.  Cobb,  2  Kan.  32;  Sawyer  v.  Haydon,  and 
State.  Daggett,  v.  Collins,  supra;  State,  Atty. 
Gen.,  V.  Philips,  30  Fla.  579;  State,  McGee,  v. 
Gardner,  and  People,  Love,  v.  Matheitson, 
supra. 

Mr  Jeter  will  be  entitled  to  hold  his  office 
after  the  election  in  November,  1898,  until  the 
election  and  qualification  of  his  successor. 

People,  Laine,  v.  Tyrrell,  87  Cal  475;  PeopU, 
Ridiardson,  v.  Henderson  {Wyo.)  22  L.  R.  A. 
751:  People,  Ke/t^.v.  Fitehie,l%  Hun,  80;  People, 
Parsons,  v.  Edtrards,  sujjra. 

Mr.  Jeter's  right  to  hold  until  the  election 
and  qualification  of  his  successor  amounts  to  a 
right  to  hold  for  the  balance  of  the  unexpired 
term. 

People.  Sweet,  v.  Ward.  107  Cal.  236; 
^State,  Johnson,  v.  Albert,  55  Kan.  154;  Sheen 
V.  Hughes  (Ariz.)  40  Pac.  679. 

Temple.  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  application  for  a  writ  of  man- 
date to  compel  the  governor  to  include  in 
his  proclamation  for  the  coming  election  a 
call  to  fill  the  office  of  lieutenant  governor 
for  the  unexpired  term  of  Spencer  G.  Mill- 
ard, deceased.  Respondent  has  filled  the 
vacancy  caused  by  the  death  of  the  lieuten- 
ant governor  by  the  appointment  of  William 
T.  .feter,  who  has  duly  qualified. 

In  this  case  both  parties  concede— as,  in- 

deefl,  the  exigencies  of  each  require  him  to 

do— that  the  vacancy  caused  by  the  death  of 

Millard  was  one  which  the  governor  had  the 

power  to  fill.      If  there  can  be  question  of 

the  power  of  the  governor  in  this  respect, 

therefore,  we  have  not  considered  it.     And 

no  qoestion  has    been  made,   nor  have  we 

considered,  whether  a  mandate  will  issue  to 

coropei  the  chief  executive  to  perform  an 

act  wbicb,  if  it  be  his  duty  to  perform,  is 

enjoined  upon  him  by  the  Constitution  as  the 

eiecutive    nor  whether  he  can  be  compelled 

to  Derform  anv  public  duty  at  the  instance 

of  one  who  has  no   vested  right  to  have  it 

ru^f^w^^^    nnr  any   interest  special  to  him- 

ff ™Se?  than^that  which^very  citizen 
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has  Id  its  performance;  or,  rather,  we  have 
not  considered  whether  to  issue  the  mandate 
asked  for  would  trench  upon  the  province  of 
the  executive. 

The  Constitution  provides  (§  8,  art.  4)- 
that  members  of  the  assembly  shall  be  elected 
in  1880  and  biennially  thereafter.  Section 
2.  art.  5,  provides  that  the  governor  shall 
be  elected  "* at  the  time  and  places  of  voting 
for  members  of  assembly,  and  shall  Ifold  his 
office  for  four  years  from  and  after  the  1st 
day  of  January  subsequent  to  his  election. " 
Section  15,  art.  5,  is  as  follows:  ^'A  lieu- 
tenant governor  shall  be  elected  at  the  same 
time  and  places,  and  in  the  same  manner, 
as  the  governor;  and  his  term  of  office  and« 
his  qualifications  of  eligibility  shall  also  be 
the  same,  lie  shall  be  president  of  the  Sen- 
ate, but  shall  have  only  a  casting  vote  there- 
in. If,  during  a  vacancy  of  the  office  of 
governor,  the  lieutenant  governor  shall  be 
impeached,  displaced,  resign,  die,  or  become 
incapable  of  performing  the  duties  of  his- 
office,  or  be  absent  from  the  state,  the  presi- 
dent pi'o  teinpo7'e  of  the  Senate  shall  act  as 
governor  until  the  vacancy  be  filled  or  the 
disability  shall  cease.  The  lieutenant  gov- 
ernor shall  be  disqualified  from  holding  any 
other  office,  except  as  specially  provided  iu 
this  Constitution,  during  the  term  for  which 
he  shall  have  been  elected."  And  in  the  fol- 
lowing section  it  is  provided  that  in  case  of 
the  death,  resignation,  impeachment,  absence 
from  the  state,  or  inability  to  act  of  the  gov- 
ernor, "  the  powers  and  duties  of  his  office 
shall  devolve  upon  the  lieutenant  governor 
for  the  residue  of  the  term,  or  until  the  dis- 
ability shall  cease."  It  will  be  seen  that  in 
case  of  a  vacancy  in  the  office  of  governor  the 
vacancy  is  not  to  be  filled,  but  the  powers 
and  duties  devolve  upon  the  lieutenant  gov- 
ernor, he  does  not  cease  to  be  lieuteiyiut  gov- 
ernor. Under  such  circumstances  it  would 
hardly  be  contended  that  when  the  powers 
and  duties  of  the  governor  devolve  upon  the 
lieutenant  governor  the  latter  thereby  be- 
comes governor,  and  can  appoint  a  lieutenant 
governor.  Nor  do  1  think  it  could  be  con- 
tended that  when  the  president  pj'o  tempore 
of  the  Senate  acts  as  governor  he  could  ap- 
point a  person  to  fill  the  vacancy  in  the  office 
of  lieutenant  governor.  If  he  could,  he 
would  then  appoint  himself  out  of  office,  and 
it  would  be  his  duty  to  do  so. 

But  it  is  conceded  by  the  parties  that  upon 
the  death  of  the  lieutenant  governor  the  gov- 
ernor may  fill  the  vacancy  by  appointment. 
This  is  unmistakably  within  the  language 
of  §  8,  art.  5,  which  reads  as  follows: 
"When  any  office  shall  from  any  cause  be- 
come vacant,  and  no  mode  is  provided  by 
the  Constitution  and  law  for  tilling  such 
vacancy,  the  governor  shall  have  the  power 
to  till  such  vacancy  by  granting  a  commis- 
sion, which  shall  expire  at  the  end  of  the 
next  legislature  or  at  the  next  election  by 
the  people."  An  office  has  become  vacant, 
and  there  is  no  other  mode  provided  by  the- 
Constitution  or  laws  to  till  it.  "The  next 
election  by  the  people"  does  not  mean  the 
next  general  election  or  the  next  election 
held  by  the  people,  but  it  must  mean  that 
the  appointee  shall  hold  until  some  one  has- 
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been  elected  to  fill  that  office.  But  there  is 
nothing  in  this  provision  which  indicates 
when  this  election  shall  be  held,  but  only 
that  until  someone  has  been  elected  to  fill 
the  vacancy  the  appointee  shall  hold.  This 
section  does  not  direct  that  such  election 
shall  be  at  the  next  general  election.  It  pro- 
vides simply  for  filling  vacancies  by  appoint- 
ment, {LDQ  that  such  appointees  shall  hold 
until  the  office  is  filled  Id  the  manner  pro- 
vided by  law  ;  but  does  not  itself  provide  for 
such  election  or  direct  when  it  shall  be.  If, 
however,  the  phrase  "the  next  election  by 
the  people**  is  equivalent  to  the  phrase  "the 
next  election,"  and  we  assume  that  it  was 
intended  thereby  to  indicate  the  election  at 
which  such  vacancy  would  be  filled,  we 
would  feel  compelled  to  hold  that  the  next 
•election  is  that  which  the  Constitution  has 
provided  for  filling  that  particular  office ; 
that  is,  the  next  gubernatorial  election. 
Many  authorities  may  be  cited  in  support  of 
this  proposition.  In  MaWiews  v.  Shawnee 
County  Oornrs.  34  Kan.  606,  the  governor 
appointed  a  judge  to  fill  a  vacancy.  The 
Constitution  provided  for  an  appointment  to 
fill  the  vacancy  until  the  next  regular  elec- 
tion. Upon  a  contest  the  supreme  court  said  : 
**The  words  'regular  election*  do  not  neces- 
sarily mean  general  election,  or  township 
election,  or  any  state,  county,  citv,  or  dis- 
trict election.  They  simply  mean  the  regular 
election  prescribed  by  law  for  the  election 
of  the  particular  officer  to  be  elected. "  State, 
Atty,  Gen.,  v.  Philips,  30  Fla.  579,  involved 
a  municipal  office.  The  court  said  ;  "  When 
it  is  declared  that  the  city  council  shall  fill 
vacancies  until  the  next  regular  election,  it 
means  until  the  next  regular  election  pro- 
vided by  the  charter  for  electing  the  officer 
whose  term  has  become  vacant."  To  the 
same  effect  are  State,  McOee,  v.  Qardner,  3 
S.  D.  553;  Sawyer  v.  Haydon,  1  Nev.  75; 
People,  Cloud,  v.  Wilson,  72  N.  C.  155 ;  State, 
Wation,  V.  Cobb,  2  Kan.  82;  and  People, 
Love,  V.  MatJiewson,  47  Cal.  442.  The  effect 
of  these  decisions  is  that  the  term  "next  elec- 
tion** means  the  next  election  for  a  lieuten- 
ant governor,  and  that  the  language  used  in 
kj  8  cannot  be  understood  as  itself" directing 
that  at  the  next  succeeding  general  election 
the  vacancy  shall  be  filled. 

Is  an  election  at  that  time  authorized  by 
-anjr  law?  The  Constitution  contains  no  pro- 
vision for  holding  an  election  for  filling  this 
vacancy,  and  is  silent  as  to  whether  the  ap- 
pointee shall  hold  for  the  residue  of  the  term. 
And  this  is  more  noticeable  because  as  to 
some  other  officers  there  are  explicit  direc- 
tions upon  the  subject.  In  regard  to  justices 
of  this  court  and  judges  of  the  superior  court, 
it  is  expressly  provided  that  in  case  of  a  va- 
cancy the  appointee  shall  hold  until  the  elec- 
tion and  qualification  of  a  successor,  "which 
election  shall  take  place  at  the  next  general 
•election."  Sections  H,  5,  art.  6.  In  regard 
to  railroad  commissioners,  the  provision  is 
that  the  appointee  shall  hold  office  for  the 
residue  of  the  unexpired  term.  The  Consti- 
tution is  equally  silent  in  regard  to  filling 
vacancies  in  other  executive  offices.  A  sim- 
ilar state  of  things  existed  under  the  Con- 
stitution of  1849,  and  the  legislature 
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a  law  for  filling  such  vacancies  ("An  Act 
Concerning  Offices;"  April  28,  1851:  Stat. 
1851,  p.  415).     This  act  did  not  provide  for 
the  election  of  a  lieutenant  governor.     Like 
the  governor,  he  was  required,  in  case  of 
resignation,  to  resign  to  the  legislature  if 
that  body  was  in  session ;  if  not  in  session, 
to  the  secretary  of  state.     Such  is  also  the 
requirement  of  the  present  Code.     Pol.  Code, 
^  995.  Like  the  old  statute,  the  present  Code 
contains  no  provision  in  regard  to  an  election 
to  fill  a  vacancy  in  the  office  of  lieutenant 
governor.     As  to  other  state  officers,  the  pro- 
vision is  that  they  shall  hold  for  the  balance 
of  the  unexpired  term.    There  has  never  been 
in  the  laws  a  provision  for  an  election  to  fill 
a  vacancy  occasioj^ed  by  the  death  or  resigna- 
tion of  a  lieutenant  provernor.     Perhaps  it 
was  not  supposed  that  such  vacancy  would 
ever  be  filled,  even  by  appointment.     At  all 
events,  there  is  no  law,  either  constitutional 
or  statutory,  for  such  an  election.     In  such 
case  there  can  be  no  election.     People,  Mc- 
Kune,  V.    WeUer,  11  Cal.  49,  70   Am.  Dec. 
754 ;  People,  Love,  v.  Matliewson,  47  Cal.  442  ; 
Kenfieldr.  Irwin,  52  Cal.  164.     In  Sawyer  v. 
Haydon,  1  Nev.  75,  it  was  said  :    "  We  think 
no  court  or  judge  has  gone  so  far  as  to  hold 
that  the  people  might  hold  an  election  or  vote  • 
for  any  particular  officer  at  a  general  election, 
unless  special  provision  was  made  for  elect- 
ing such  officer  for  the  particular  term  to 
which  he  was  seeking  to  be  elected,  either  in 
the   Constitution  or  some   statutory  enact- 
ment. "    This  was  also  said  in  People,  Lore, 
V.  Matliewson,  47  Cal.  442.     The  efficacy  of 
an  election  depends  upon  the  law  in  pursu- 
ance of  which  it  is  held,  and  the  fact  that  an 
office  is  elective  does  not  of  itself,  without 
some   law   authorizing  and  regulating  the 
election,  render  valid  any  attempted  election. 
The  writ  is  therefore  denied. 

We  concur :  Beatty,  Ch.  J.  ;  McFar- 
land,  J.  ;  Van  Fleet,  J.  ;  Harrison,  J.  ; 
Henshaw,  J. 

Garoutte,  J.,  concurring: 

I  concur  in  the  judgment.  The  Constitu- 
tion provides  that  the  powers  and  duties  of 
the  office  of  governor,  in  case  of  vacancy, 
shall  devolve  upon  the  lieutenant  governor 
for  the  residue  of  the  term,  or  until  the  dis- 
ability shall  cease.  The  Constitution  further 
provides  that  in  case  of  a  vacancy  in  both  the 
office  of  governor  and  lieutenant  governor  the 
president  pro  tempore  of  the  Senate  shal  1  act  as 
erovernor  until  the  vacancy  be  filled.  The 
Constitution  does  not  provide  that  the  presi  - 
dent  pro  tempore  of  the  Senate  shall  perform 
the  duties  of  the  office  of  lieutenant  governor 
in  case  a  vacancy  exists  in  that  office.  And 
this  omission  to 'so  provide  is,  to  my  mind, 
an  unintentional  lapse  on  the  part  of  the 
framers  of  the  Constitution.  Such  appears  to 
be  plain  when  we  consider  that  there  is  an 
express  provision  of  that  instrument  casting 
upon  the  president  pro  tempore  of  the  Senate 
authority  to  perform  the  duties  of  the  office 
of  governor  if  there  be  no  lieutenant  gov- 
ernor, taken  in  connection  with  the  many 
other  provisions  of  that  instrument  which  all 
point  to  that  conclusion.     But  no  authority 
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18  found  in  the  Constitution  vesting  the  presi- 
dent pro  tempore  of  the  Senate  with  the  duties 
of  the  lieutenant  governor  when  a  vacancy 
occurs  in  that  office,  and  hence  any  such  ques- 
tion is  foreclosed. 

The  foregoing  conditions  being  present,  a 
vacancy  occurred  in  the  office  of  lieutenant 
governor  upon  the  death  of  the  incumbent, 
and  the  governor  had  the  power  to  fill  such 
vacancy  by  virtue  of  §  8,  art.  5,  of  the  Con- 
stitution.    That   section  reads  as   follows: 
''When  any  office  shall  from  an]^  cause  be- 
<X)me  vacant,  and  no  mode  is  provided  by  the 
Oonstitntion  and  law  for  filling  such  vacancy, 
the  governor  shall  have  the  power  to  fill  such 
vacancy  by  granting  a  commission,  which 
shall  expire  at  the  end  of  the  next  legislature 
or  at  the  next  election  by  the  people.  **    It 
follows  that  the  result  of  this  litigation  in 
part  rests  upon  the  true  construction  of  the 
words  **  the  next  election  by  the  people. "    It 
is  conceded  by  the  present  incumbent  of  the 
office  that  the  next  election  by  the  people 
since  his  appointment  will   be  the  coming 
presidential  election  to  be  held  in  November, 
but  he  claims  the  words  should  be  construed 
to  mean  **  the  next  election  hjt  the  people  at 
which  a  lieutenant  governor  is  regularly  to 
be  elected. "    If  the  framers  of  an  instrument 
of  tke  dignity  and  importance  of  a  state  Con- 
stitution had  intended  such  to  be  the  law,  it 
was  eaaj  for  them  to  have  said  so,  and  they 
should  have  so  declared  in  terras.     And,  in 
the  absence  of  a  declaration  of  that  kind,  I 
do  not  consider  myself  authorised  to  so  in- 
terpret  a  phrase  of  that  instrument ;  certainly 
not  unless  the  intent  of  its  authors   to  that 
effect  is  plainly  apparent;  and  we  look  in 
vain  for  such    intent.     Upon  a  question  of 
statutory  construction  it  was  said  in  BlytJie 
V.  Ayre*,  96  Gal.  582.  19  L.  R.  A.  40 :     "  We 
are  not  here  to  construct  a  statute,  but  to  con- 
strue a  statute.     We  can  neither  interpolate 
nor  eliminate,   and  we  are  bound  to  assume 
that  the  legislature  enacted  the  law  as  it  now 
stands  with  a  due  comprehension  of  the  mean- 


ing of  words,  and  of  the  rules  of  statutory 
construction,  and  that  they  incorporated  into 
the  act  all  that  was  intended,  and  that  they 
intended  that  effect  should  be  given  to  all 
that  was  found  therein.  **  And  that  principle 
of  construction  applies  with  full  force  here. 
If  any  layman  of  ordinary  intelligence,  be 

i  he  merchant,  doctor,  or  mechanic,  should 
have  the  question  submitted  to  him  as  to  the 
proper  signification  of  the  words  here  under 
consideration,  to  wit.  the  officer's  commission 
shall  expire  **at  the  next  election  by  the  peo- 
ple," he  would  say  without  hesitation  that 
the  commission  expired  at  the  next  general 

I  election.  Such  is  the  fair  and  legitimate 
construction  of  the  language.  There  are  some 
decisions  of  courts  of  other  states  which  in  a 
measure  look  in  an  opposite  direction  from 
the  views  here  expressed.  But  these  deci- 
sions are  largely  based  upon  provisions  of  law 
not  identical  with  the  one  here  involved. 
Many  of  those  provisions  use  the  term  ^^  reg- 
ular election,"  and  in  such  cases  stress  by  the 
court  is  laid  upon  the  word  "regular"  as  a 
most  material  element  in  arriving  at  the  true 
construction  of  the  language.  Notwithstand- 
ing the  foregoing  construction  of  the  consti- 
tutional provision  is  favorable  to  the  petl- 

j  tioner,  still  the  relief  he  asks  must  be  denied. 
For,  though  the  appointee's  commission  ex- 
pire at  "the  next  election  by  the  people," 
still,  in  the  absence  of  some  law  authorizing 
the  election  of  a  lieutenant  governor  at  that 
time,  no  election  can  be  held,  and  I  find  no 
such  law.  A  provision  of  Constitution  or 
statute  declaring  a  certain  day  upon  which 
the  commission  of  an  officer 'shall  expire  is 
in  no  sense  a  provision  that  an  election  shall 
be  held  upon  that  day  to  fill  the  office.  Under 
these  conditions  the  present  appointee  of.  the 
governor  will  hold  until  his  successor  is 
elected  and  qualified,  regardless  of  the  day 
upon  which  his  commission  may  expire ;  and 
his  successor  can  only  be  elected  at  a  time 
fixed  by  law,  which  time  will  be  at  the  reg- 
ular state  election  in  the  year  1898. 


COLORADO    SUPREME  COURT. 


Horace   G.   SMITH    Jr.,   ei  al.,  Appts., 
Jane   H.    SMITH. 


.Colo.-, 


1.  ▲  frflkiid  npon^tbe  ri|^hta  of  a  wife  is 
eommlttecl  when  the  husband  strips  himself  of 
all  his  property  jast  before  death  by  deliverlnR 
deeds  of  real  estate  that  had  been  made  some 
years  before  and  glvXng  a  check  for  money  which 
coDstituted  all  his  peraonal  property  In  order  to 
defeat  taJs  wife's  rlgrbta  as  bis  heir,  after  obtain- 
hi(r  the  mil  benefit  of-the  property  up  to  the  end 
of  bis  own  life. 


2.  A  eonsoUdation  of  se^erml  aetloiia 

against  different  defendants  cannot  be  made  un- 
der Civ.  Code«  §  80,  which  authorizes  consolidation 
of  causes  of  action  which  mifrht  have  been  joined 
when  they  are  in  the  same  court  and  '*t)etween 
the  same  parties." 

3.  The  improper  consolidation  of  sev- 
eral actions  attacking  deeds  of  a  decedent  is 
grround  of  reversal  where  the  defendants  therein 
were  thereby  deprived  of  the  right  to  each  other's 
testimony. 

(May  18, 1886.) 

APPEAL  by  defendants  from  a  judgment  of 
the  District  Court  for  Arapahoe  County  in 


Nors.— As  to  fraud  in  transferring  property  so  I  825;  Stroup  v.  Stroup  (Ind.)  27  L.  H.  A.  528;  Walker 
as  to  cue  off  a  wiffe's  interest  hy  way  of  dower  or    v.  Walker  (N.  H.)  27  L.  R.  A.  799;  and  Murray  v. 
otherwise,  Bee  PbeJpffV-  Phelps  (N.  Y.)  26  L.  K.  A.  <  Murray  (Ky.)  8  L.  R.  A,  96. 
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favor  of  plaintiff  in  an  action  broueht  to  set 
aside  certain  conveyaDoes  of  real  estate  as  in 
fraud  of  plaintiff's  rights.     Reversed. 

Statement  by  Hayt,  Ch.  J.  : 

Iq  this  one  appeal  are  embraced  three  sev- 
eral actions,  commenced  in  the  district  court 
by  Jane  H.  Smith,  as  plaintiff,  against  Hor- 
ace 6.  Smith,  Jr.,  Ralph  Smith,  and  Jessie 
F.  Smith,  defendants,  respectively.  In  the 
court  below  the  actions  were  consolidated, 
and  tried  as  one  action.  The  complaints  are 
alike  in  each  of  the  three  cases,  except  as  to 
'the  partv  defendant.  It  is  alleged  that  ap- 
pellee, .fane  H.  Smith,  was  married  to  Hor- 
ace O.  Smith  in  November,  1884,  and  that 
she  remained  his  lawful  wife  until  the  17th 
day  of  August,  1892,  upon  which  last-men- 
tioned date  he  died,  at  the  age  of  seventy - 
live  years ;  that  at  the  time  of  the  intermar- 
riage of  plaintiff  and  the  deceased  he  had 
three  children  living,  the  defendants  in  these 
several  cases :  that  on  the  28th  day  of  Au- 
gust, 1888,  the  deceased,  being  the  owueivof 
a  large  amount  of  real  estate  in  the  city  of 
Denver,  to  the  value  of  $40,000,  free  and 
clear  from  all  liens  and  encumbrances  of  any 
kind  and  nature  whatsoever,  executed  deeds 
to  all  of  such  real  estate  to  the  defendants  in 
severalty.  Plaintiff  alleges  that  these  deeds 
which  bear  date  August  28,  1888,  were  made 
secretly,  without  her  knowledge,  and  with- 
out consideration,  with  the  intent  and  design 
to  defraud  plaintiff  in  the  event  of  her  hus- 
band's death.  It  is  further  alleged  that  by 
these  deeds  the  deceased  conveyed  to  each  of 
the  defendants* about  a  one-third  portion  in 
value  of  all  his  real  estate;  that  the  deeds 
were  acknowledged  on  the  28th  day  of  Au- 
gust, 1888,  but  that  none  of  them  were  filed 
for  record  until  the  16th  day  of  August,  1892, 
this  being  the  day  before  the  death  of  the 
grantor.  It  is  further  alleged  that  at  the  time 
the  deeds  were  filed  for  record  the  said  Hor- 
ace G.  Smith  was  in  extremis,  and  expected 
to  die,  and  also  that  from  the  time  of  the 
execution  of  these  deeds  until  the  same  were 
recorded  they  remained  under  the  exclusive 
care  and  control  of  the  grantor ;  that  during 
all  this  time  he  retained  the  possession,  do- 
minion, and  absolute  control  over  all  the 
property  thus  deeded,  receiving  all  the  rents, 
income,  and  revenues  therefrom,  the  sanr.e  as 
if  the  deeds  had  never  been  made,  and  in  all 
respects  exercised  the  exclusive  rights  of 
ownership  over  all  the  property.  It  is  fur- 
ther alleged  that  these  deeds  are  testamentary 
in  character,  and  were  made  by  the  grantor, 
acting;  in  collusion  with  the  grantees,  for 
the  purpose  of  defrauding  plaintiff  of  her 
ri^ht  as  heir  of  her  husband.  It  is  further 
alleged  that  plaintiff  was  thereby  left  with- 
out means  for  her  support,  and  that  she  was 
physically  frail,  andiu  delicate  health,  and 
unable  to  work  for  a  living.  To  these  com- 
plaints a  general  demurrer  was  in  each  in- 
stance interposed  and  overruled.  Thereupon 
the  defendants  each  answered  separately. 
The  answers  are  the  same  in  all  the  cases. 
In  their  answers,  the  defendants  admitted 
that  Horace  O.  Smith  was  the  owner  of  the 
real  estate  described  in  the  complaints,  but 
denied  that  the  real  estate  was  of  the  value 
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of  $40,000,  and  allege  that  it  was  only  of  the- 
value  of  $15,000.      They  deny  that  on  the 
16th  day  of  August.  1892,  Horace  G.  Smith, 
was  pronounced  to  be  in  extremis,  or  that 
his  death  was  then  and  there  expected.    They 
deny  that  the  deeds  were  in  his  possession,, 
as  alleged  in  the  complaint,  and  allege  that- 
the  deeds,  as  soon  as  executed,  were  deliv- 
ered to  the  defendants,  respectively,  and  re- 
tained by  them.    It  is  denied  that  the  grantor,., 
after  the  execution   of  the  deeds,  retained 
possession  or  control  over  the  property,  and 
also  that  he  received  the  rents,  income,  or 
revenues  therefrom.     After  the  answers  were 
filed,  the  causes  were  consolidated  upon  the 
motion  of  plaintiff,  and  against  the  objec- 
tion of  the  defendants,   and  each  of  them. 
Upon  these  issues  the  cause  was  tried  to  the' 
court  without  a  jury.      Upon  the  evidence 
the  court  determined  the  issues  in  favor  of 
the  plaintiff,  and  decreed  that  the  defend- 
ants, and  each  of  them,  be  compelled  to  con- 
vey to  her  the  one  half  of  all  the  real  estate- 
described  in  the  complaint,  and  conveyed  to 
the  defendants,    respiectively,    by  the   quit- 
claim deeds  of  August  28,  1888.    The  defend- 
ants,  having  excepted  to  the  findings   and 
decree,  bring  the  case  here  by  appeal. 

Messrs.  Da^id  Mitchell  and  N.  M.  Laws,. 

for  appellants: 

Plaintiff's  husband  had  a  perfect  right  to 
dispose  of  the  property  if  he  was  entirely  free  - 
from  debt,  and  in  any  event  only  creditors  be- 
fore or  subsequent  to  the  act  could  question  it. 

Bump,  Fraud.  Conv.  2d  ed.  271,  272;  Wait, 
Fraud.  Conv.  §§  89-91. 

The  deed  to  defendant  was  made,  acknowl> 
edged,  and  delivered  to  the  defendant  by 
Horace  G.  Smith,  the  grantor.  This  was  and 
is  sufi9cient  to  transfer  the  title,  even  though 
Horace  G.  Smith  may  have  desired  and  in- 
tended thereby  to  prevent  his  wife,  the  plain- 
tiff, from  ever  acquiring  any  right,  title,  or 
interest  in  or  to  the  real  estate  so  by  him  con- 
veyed, or  from  ever  deriving  any  benefit  there- 
from; she  being  only  an  heir  and  basing  her 
claim  on  that  ground. 

DiefefidorfY.  Diefe7idoTf,  132  N.  Y.  100. 

The  grantor  cannot  procure  his  deed  to  be  - 
set  aside 

Colee  V.  Colee,  122  Ind.  109;  1  Story,  Eq. 
Jur.  §  371;  Woemer,  American  Law  of  Ad- 
ministration, §  296. 

What  the  grantor  cannot  do  his  heir  cannot 
do. 

Bump,  Fraud.  Conv.  437;  Wait,  Fraud. 
Conv.  t5  121;  1  Story,  Eq.  Jur.  §  871. 

The  complaint  does  not  allege  that  the 
grantor  was  in  any  way  incapacitated,  or  that 
he  was  moved  by  undue  influence  on  the  - 
part  of  the  defendant  in  any  way  or  manner, 
or  that  defendant  did  or  said  anything  to  pro- 
cure the  making  of  the  conveyance  sought  to 
be  set  aside.     In  such  case  the  deed  must  stand. 

Wait,  Fraud.  Conv.  §  481;  Smith  v. 
Meag/ian.  28  Hun,  423. 

In  this  state  a  husband  or  wife  has  the  right 
absolutely  to  do  whatever  he  or  she  will  with 
his  or  her  property  independent  of  the  other  to  - 
all  intents  and  purposes  the  same  as  if  sole  and 
unmarried. 

Orain  v.  Wright,  114  N.  Y.  811;  Palmer  v.. 
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Hanna,  6  Colo.  55;  Burdtall  v.  Waggoner^  4 
Colo.  257. 

Even  if  the  deed  was  voluntary  it  is  good 
and  binding  on  the  grantor  and  bis  heirs. 

1  Story,  ':Eq.  Jur.  §  871;  Campbell  v.  Whit- 
man, 68  III.  240, 18  Am.  Rep.  555;  Gregory  v. 
Filbeck.  12  Colo.  379:  Bump,  Fraud.  Conv. 
2d  ed.  308.  and  cases  cited  in  notes  1 ,  2. 

Being  free  from  debt,  Horace  G.  Smith  had 
the  right  to  do  with  his  property  as  he  saw  fit. 

Burdmll  v.  Waggoner,  supra. 

Heirs  taking  by  descent  are  estopped  by  the 
deed  of  their  ancestor. 

Band  v.  Stoearingen,  1  Ohio,  895. 

Neither  spouse  has  any  vested  right,  inchoate 
or  otherwise,  in  the  property  of  the  other  so 
long  as  both  live. 

Holladay  v.  DaiUy,  1  Colo.  464,  86  U.  S.  19 
Wall  610,  22  L.  ed.  189;  Steitart  v.  Stewart,  5 
Conn.  316;  Bump,  Fraud.  Conv.  2d  ed.  18-15; 
Peaslee  v.  Barney,  1  D.  Chip.  ( Vt. )  831,  6  Am. 
Dec.  743. 

If  the  grantor  made  the  conveyance  in 
furtherance  of  a  fraudulent  purpose  on  his 
part,  a  court  of  equity  will  not  set  it  aside  at 
his  instance. 

Tyler  Y.  Tyler,  126  111.  525;  Bump,  Fraud 
Conv.  2d  ed.  436.  437. 

Such  deed  is  binding  on  the  grantor,  his 
heirs,  executors,  and  administrators. 

Bump.  Fraud.  Conv.  437,  488;  HaUorn  v. 
Trum,  125  111.  250;  Horner  v.  Zimviertnan,  45 
111.  15;  Ward  v.  Enders,  29  111.  524;  Ghoteau  v. 
JaneM,  11  111,  319;  Wait,  Fraud.  Conv.  §  121. 

The  three  cases  consolidated  here  are  not 
between  the  same  parties  (the  plaintiff  is  the 
same  in  each  but  there  is  a  different  defendant 
in  each  action);  nor  are  the  causes  of  action  or 
supposed  causes  of  action  such  as  might  have 
been  joined. 

Denver  v.  Kent,  1  Colo.  386;  Mayer  v.  Coffin, 
90  N.  y.  312:  Abbott,  Law  Diet,  title  Co7}8oli- 
datien  of  Actions;  3  Estee,  PI.  148,  note  3; 
Beeh  V.  Buggies,  6  Abb.  N.  C.  69, 

The  court  misconceived  the  force  and  effect 
of  the  order  of  consolidation,  and  was  thereby 
led  into  the  error  as  to  the  competency  of  the 
witnesses. 

Mowry  v.  Datenport,  6  Lea,  91. 

It  is  not  an  effect  of  consolidation  to  make 
the  testimony  in  each  case  apply  as  well  to  the 
other. 

Lofland  v.  Coward,  12  Heisk.  546;  Mutual 
L.  Ins.  Co.  V.  HiUmon,  145  U.  8.  285,  36  L. 
ed.  706;  Bttssell  v.  Chicago  Trust  d  Sav.  Bank, 
139  III.  538, 17  L.  R.  A.  346. 

Each  of  said  defendants  has  a  clear  right 
to  show  by.  competent  witnesses  who  had 
knowledge  of  the  facts  that  the  said  several 
deeds  were  actually  and  unconditionally  de- 
livered by  the  grantor  to  the  respective  gsan- 
tees  on  the  day  of  their  date  and  acknowledg- 
ment; but  this  nght  was  denied  to  each  of  said 
defendants  by  the  orders  and  rulings  of  the 
court  above  excepted  to;  and  each  of  said  de- 
fendants was  injuriously  affected  thereby. 

Bobart  v.  Hobart,  62  N.  Y.  80;  Smith  v. 
Meaghnn,  28  Hon,  423;  Stetoart  v.  Stewart,  41 
Wis.  624. 

An  absolute  deed  takes  effect  on  its  delivery, 
and  the  right  of  possession  in  the  grantee  can- 
not be  limited  or  postponed  bjr  parol  agree- 
ment between  the  parties,  and  if  the  grantor 
34L.RA. 


remains  in  the  possession  of  the  deeded  prem- 
ises after  the  execution  and  delivei^  of  the  deed 
he  is  a  tenant  at  will  of  the  grantee. 

Wright  V.  Graves,  80  Ala.  416. 

If  the  several  deeds  were  delivered  to  the 
several  grantees  on  the  day  of  their  date  such 
delivery  was  the  consummation  of  conveyances 
which  the  grantor  had  the  right  to  make;  and 
the  several  grantees  had  the  right  to  receive 
these  several  conveyances  and  enjoy  the  benefit 
thereof. 

Bump,  Fraud.  Conv.  2d  ed.  15,  16. 

When  tbe  deed  has  a  date  it  will  be  presumed 
that  it  was  executed  and  delivered  on  that  diy. 

5  Am.  &  Eng.  Enc.  Law.  p.  446. 

The  possession  of  a  deed  by  the  grantee,  dulv 
signed  and  acknowledged,  is  prima  facie  evi- 
dence of  delivery  on  the  day  of  its  date,  and 
casts  tbe  burden  of  proof  on  the  party  who 
claims  that  it  was  delivered  on  another  day  or 
that  it  wfis  not  delivered  at  all. 

2  Greenl.  Ev.  ^  297:  Brown  v.  State,  5  Colo. 
496;  Blair  v.  /f^irW/.  68  Iowa,  619:  Stewart  v. 
^Stewart,  50  Wis.  445. 

And  the  proof,  before  it  will  be  held  suffi- 
cient to  rebut  the  presumption  of  delivery, 
must  be  clear  and  convincing. 

McGnnn  v.  Atherton,  106  111.  31;  Tunison 
V.  Chamblin,  88  111.  378. 

Messrs.  V.  D.  Markham  and  Bartela  ft 
Blood,  for  appellee: 

Where  the  defenses  are  the  same,  or  where 
there  are  no  defenses,  then  consolidation  may 
be  compelled  by  the  defendant.  The  same 
rule  would  apply  to  tbe  plaintiff. 

Poitell  V.  Gray,  1  Ala.  77. 

The  question  of  consolidation  is  addressed  to 
the  discretion  of  the  court  and  cannot  be  re- 
viewed on  error. 

M'Rae  v.  Boast,  3  Rand.  (Va.)  481;  Den, 
Smith,  V.  Fen,  9  N.  J.  L.  417. 

The  court  will  order  a  consolidation  of 
several  actions  of  ejectment  where  there  are 
the  same  question  and  defense  iu  all  the  cases. 

Hartman  v.  Spiers,  87  N.  C.  80;  Jackson, 
Pionier,  v.  Schauber^  4  Cow.  78:  Bumham  v. 
Dalling,  18  N.  J.  Eq.  182:  Wilson  v.  Riddle, 
48  Ga.  609;  Beach  y.  Woodyard,  5  W.  Va.  281; 
WyattY.  Thompson,  10  W.  Va.  645;  Wilkin- 
son  V.  Johnmn,  4  Hill,  46. 

Conveyance  by  a  husband  to  his  children  of 
all  his  property,  made  a  short  time  before  his 
death  without  a  valuable  consideration,  and 
securing  to  himself  the  use  and  control  thereof 
during  his  life,  is  fraudulent  against  his  wife 
and  will  be  set  aside  in  equitv. 

Thayer  v.  Thayer,  14  Vt.  107,  39  Am.  Dec. 
211:  Killinger  v.  Reidenhauer,  6  Serg.  &  R. 
531;  ToungsY.  Carter,  10  Hun.  194;  Jiggitts 
V.  Jiggitts,  40  Miss.  719:  Bigelow,  Fr.  §  96; 
Brown  v.  Bronson,  35  Mich.  415:  Smith  v. 
nines,  10  Fla.  258;  Petty  v.  Petty,  4  B.  Mon. 
215,  39  Am.  Dec.  501:  Brewer  v.  Conndl,  11 
Humph.  500. 

A  wife  may  maintain  an  action  to  set  aside  a 
conveyance  by  her  husband,  made  with  inteo«f. 
to  deprive  her  of  alimony  in  a  divorce  suit 
against  bim,  though  the  cause  for  such  divorce 
did  not  arise  until  after  the  conveyance  was 
made. 

Gregory  v.  Filbeck,  12  Colo.  379;  Johnson 
V.  Johnson  (Ky.)  2  S.  W.  487;  Banna  v.  Pal- 
mer, 6  Colo.  156,  45  Am.  Rep.  524. 
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Where  tbe  husband  duriog  coverture  se- 
cretly mak^s  a  conveyance  of  all  his  property, 
and  keeps  the  knowledge  thereof  frona  his  wife, 
and  thereafter  retains  the  control  and  manage- 
ment of  his  property,  such  instrument  should 
be  treated  and  considered  as  a  will,  for  it  is  tes- 
tamentary in  its  nature,  and  not  as  a  deed;  and 
considering  it  as  such,  inasmuch  as  it  deprives 
his  wife  of  more  than  one  half  of  the  property, 
it  should  be  held  to  be  void  as  to  her. 

LineM  v.  Lines,  142  Pa.  149;  Swaine  v.  Ferine, 
5  Johns.  Ch.  482,  9  Am.  Dec.  818;  GiUon  v. 
JJt/^AtnM>n,  120 Mass.  27;  Gran^ony,  Cranson,  4 
Mich.  230,  66  Am.  Dec.  534;  Jones  v.  Jones, 
64  Wis.  301;  Tucker  v.  Thicker,  32  Mo.  464 
iStnith  V.  Smith,  12  Cal.  216.  78  Am.  Dec.  583 

The  same  rule  applies  to  personalty  which  is 
given  with  the  intent  of  depriving  a  widow  of 
her  distributive  share.  It  will  be  set  aside  as 
a  fraud  upon  her. 

Manikee  v.  Beard,  85  Ky.  20. 

Hayt,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  record  in  this  case  discloses  that  the 
real  estate  deeded  to  his  children,  the  issue 
by  a  former  wife,  was  all  the  real  estate 
owned  by  Horace  G.  Smith,  Sr.  ;  that,  aside 
from  this,  he  had  no  other  property  or  choses 
in  action,  except  a  few  hundred  dollars  in 
cash,  deposited  to  his  credit  in  a  bank ;  and 
that  a  few  hours  before  his  death  he  executed 
a  check  for  tins  to  one  of  his  sons.  As  a  re- 
sult of  these  transactions,  he  left  his  widow 
absolutely  penniless  at  his  death.  She  was 
then  old  and  infirm,  and  has  since  been  de- 
pendent upon  the  charity  of  friends  for  her 
support.  Appellants  contend  that  under 
the  statutes  of  this  state  the  obligation  of 
the  husband  to  provide  for  his  wife  upon 
his  decease  is  simply  a  moral  obligation, 
and  one  that  cannot  be  enforced  by  the  courts. 
Wherever  the  common  law  has  prevailed,  it 
has  from  the  earliest  times  required  the  hus- 
band to  support  the  wife  so  long  as  the  mar- 
riage relation  existed  between  them,  and  she 
remained  true  to  her  marital  vows.  More- 
over, it  imposes  the  duty  upon  the  husband 
having  property  to  provide  for  the  support 
and  comfort  of  his  widow  after  his  demise. 
The  obligation  in  this  latter  respect  is  to  a 
large  extent  mutual,  and  the  books  are  full 
of  authorities  to  the  effect  that,  where  either 
husband  or  wife  attempts  secretly  to  convey 
property  on  the  eve  oi  marriage,  such  con- 
veyances would  be  set  aside  for  the  benefit 
of  the  defrauded  party.  So,  also,  where  the 
husband  has  attempted  to  convev  real  estate 
in  fraud  of  his  wife's  rierht  of  dower,  the 
courts  have  never  been  called  upon  in  vain 
to  protect  such  rights.  Although  in  this 
state  dower  and  the  tenancy  by  curtesy  are 
abolished,  the  statute  provides  that  whenever 
either  party  shall  die  intestate,  possessed  of 
real  estate,  if  such  intestate  leave  a  husband 
or  wife  and  children,  one  half  of  such  estate 
shall  descend  to  such  surviving  husband  or 
wife.  Mills'  Anno.  Stat.  ^  1524.  It  is  also 
provided  that,  if  any  decedent  leaves  a  widow, 
residing  in  this  state,  she  shall  be  entitled 
to  certain  personal  property,  particularly  de- 
scribing; the  same,  and  that  she  may  have  the 
same  set  apart  for  her,  not  subject  to  the  pay- 
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ment  of  his  debto.     Id.  §  1584.     It  is  further 
provided  that,  when  an  inventory  shall  have 
been  made  of  such  personal  estate,  the  widow 
may  relinquish  her  riehts  to  all  property 
allowed  to  her,  and  that  in  lieu  thereof  she 
may   claim  the  value  of   such  property  in 
money  or  other  personal   property,   at  her 
election.     Id.  §  1535.     It  is  also  provided : 
*'In  case  any  married  man  shall  hereafter 
deprive  his  wife  of  over  one  half  his  prop- 
erty, by  will,  it  shall  be  optional  with" such 
married  woman,  after  the  death  of  her  hus- 
band, to  accept  the  condition  of  such  will, 
or  one  half  of  his  whole  estate,  both  real  and 
personal."     Id.    §  3011.      It  is  the  obvious 
intent  and  purpose  of  the  foregoing;  acts  to 
provide  the  widow  with  the  necessary  means 
for  her  support  in  case  of  the  death  of  the 
husband,  whenever  his  property  is  sufficient 
for  that  purpose.     Under  these  statutes,  ap- 
pellee contends  that  where  the  husband,  dur- 
ing coverture,  secretly  makes  conveyance  of 
all   his  property,  and  keeps  the  knowledge 
thereof  from  hfs  wife,  thereafter  retaining 
control  and  management  of  tbe  same,  such 
conveyance  should  be  treated  and  considered 
as  testamentary  in  character,  and  not  as  a 
deed  ;  and,  in  so  far  as  the  wife  is  deprived 
thereby  of  more  than  one  half  the  real  prop- 
erty, it  should  be  held  void  as  to  her.     To 
this  proposition  the  zeal  and  ability  of  coun- 
sel have  been  lartrely  directed,  and  our  at- 
tention has  been  called  to  numerous  authori- 
ties upon  either  side  of  the  controversy,  some 
of  them  directly  in  point,  and  others  bear- 
ing more  or  less  upon  the  question  presented. 
Our  examination  of  the  cases  cited,  however, 
does  not  disclose  one  showing  a  parallel  to 
the  heartlessness  and  inhumanity  manifested 
by  the  deceased.     In  many  of  the  cases  the 
husband  has  attempted  to  convey  his  personal 
property  by  a  gift,  to  the  exclusion  of  his 
widow,  leaving  for  her  reliance  such  interest 
as  she  might  be  entitled  to  in  his  real  estate 
under  the  law.     In  other  Instances  the  hus- 
band has  attempted  to  convey  his  real  estate, 
leaving  his  personal  property  to  be  shared 
by  his  widow  and  other  heirs :  but  this  de- 
cedent has  attempted  to  strip  his  widow,  at 
his  death,  of  all  his  property,  both  real  and 
personal.     As  to  whether  such  a  transaction 
should  be  upheld,  the  authorities  are  not  uni- 
form, and  to  reconcile  them  would  be  impos- 
sible.    In  Stewart  v.  Stewart,  5  Conn.  816, 
the  husband  executed  a  deed  conveying  all 
his  real  estate  to  his  children,  placing  the 
convejrance  in  the  hands  of  a  third  person,  to 
be  delivered  to  them  upon  his  death,  on  the 
happening  of  which  event,  two  years  after 
the  execution  of  the  deed,  it  was  delivered 
pursuant  to  the  trust,  and  the  court  held  that 
the  instrument  was  strictly  a  deed,  and  not 
a  testamentary  disposition  ^  second,   that  it 
was  not  fraudulent  in  relation  to  the  widow's 
right  of  dower.     The  case  is  the  strongest  we 
have  found  in  favor  of  appellants'  position. 
The  action  was,  however,  at  law,  and  not  in 
equity,  and  the  court  in  the  course  of  the 
opinion  mentions  the  fact  that  that  may  be  a 
fraud  in  equity  which  is  not  at  law.     The 
case  of  SinaU  v.  Small,  56  Kan.  1,  30  L.  R. 
A.  243,  is  strongly  relied  upon  by  appel- 
lants.   It  is  held  in  that  case  that,  subject  to 
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certain  limitations,  and  against  any  claim  of 
the  widow  made  after  death,  a  married  man 
in  Illinois  or  Kansas  may,  during  coverture, 
give  away  to  his  children  the  bulk  of  his 
property,  although  the  well-known  effect  of 
the  gift  will  be  to  deprive  the  widow  of  a 
fair  share  of  the  property,  which  would  oth- 
erwise have  fallen  to  her.  In  the  course  of 
the  opinion  the  Kansas  court  quotes  with  ap- 
proval the  following  language  from  the  case 
of  VfiUiam9  v.  WiUiams,  40  Fed.  Rep.  521 : 
''The  main  question  in  its  broadest  sense,  is 
simply  this:  Can  a  married  man  give  away 
bis  property,  during  coverture,  for  the  pur- 
pose of  preventing  his  wife  from  acquiring 
an  interest  therein  after  his  death?  The  law 
seems  to  be  that  if  such  gift  is  bona  tide,  and 
accompanied  by  delivery,  the  widow  cannot 
reach  the  property  after  the  donor's  death. 
,  .  .  Neither  the  wife  nor  children  have 
any  tangible  interest  in  the  property  of  the 
husband^or  father  during  his  lifetime,  except 
so  far  aa  he  is  liable  for  their  support,  and 
hence  he  can  sell  it  or  give  it  away  without 
let  or  hindrance  from  them.  Of  course,  the 
sale  or  gift  must  be  absolute  and  bona  fide, 
and  not  colorable  only.  And  if  the  sale  or 
gift  would  bind  the  grantor  it  would  bind 
his  heirs. "  The  writer  of  the  foregoing  seems 
to  have  understood  that  a  colorable  sale  could 
be  set  aside.  Set  aside  by  whom?  If  made 
for  the  purpose  of  defrauding  an  heir,  it 
could  onl  V  he  set  aside  at  the  suit  of  the  party 
defraudeci,  while  the  grantor,  being  a  party 
to  the  fraud  would  be  refused  relief  bv  the 
courts ;  hence  it  does  not  necessarily  follow. 
as  stated  by  him,  that  all  sales  or  gifts  which 
are  binding  upon  the  grantor  are  likewise 
binding  upon  his  heirs. 

As  our  statutes  are  borrowed  from  Illinois, 
decisions  in  that  state  are  entitled  to  great 
weight.  The  case  of  Padfield  v.  Pddfield  was 
before  the  supreme  court  of  Illinois  three 
times.  68111.  210,  72111.  822,  78111.  16.  The 
conclusion  of  the  court  is,  we  think,  fairly  ex- 
pressed in  the  following  from  Kerr  on  Fraud 
and  Mistake,  which  is  quoted  with  approval 
in  the  last  opinion  :  "•  There  can  be  no  doubt 
of  the  power  of  a  husband  to  dispose  abso- 
lutely of  his  property  during  his  life  inde- 
pendently of  the  concurrence,  and  exonerated 
from  any  claim  of  his  wife,  provided  the 
transaction  is  not  merely  colorable  and  be 
unattended  with  circumstances  indicative  of 
fraud  upon  the  rights  of  the  wife.  If  the 
disposition  by  the  husband  be  bona  fide,  and 
no  right  is  reserved  to  him,  though  made 
to  defeat  the  right  of  the  wife,  it  will  be 
good  against  her."  Kerr,  Fraud  &.  Mistake, 
p.  220.  Accepting  this  as  a  correct  statement 
of  the  law,  we  think  the  case  made  by  the 
pleadings  and  proofs  before  us  brings  the 
present  case  within  the  exception ;  for  here, 
BS  we  have  shown,  the  transaction  was  merely 
colorable,  and  made  under  circumstances 
strongly  indicative  of  fraud  upon  the  rights 
of  the  wife.  The  proof  shows  that  these  three 
several  deeds  were  held  from  record  for  the 
period  of  four  vears  after  their  execution.  If 
one  of  these  deeds  had  been  withheld  from 
record  for  that  length  of  time,  this  would  be 
t  suspicious  circumstance,  while  the  fact  that 
all  were  thus  withheld  leads  very  strongly 
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to  the  conclusion  that  they  were  so  withheld 
as  a  result  of  an  understanding  between  the 
grantor  and  the  three  grantees,  and  that  these 
grantees  were  guilty  of  collusion  in  the  mat- 
ter for  the  purpose  of  preventing  information 
of  the  transfer  from  reaching  the  wife  of  the 
grantor,  and  to  permit  the  grantor  in  the 
meantime  to  continue  to  exercise  exclusive 
dominion  and  control  over  the  property.  In 
the  case  of  Youngs  v.  Carter ^  10  Hun,  194. 
the  facts  were  that  Daniel  Youngs,  a  widow- 
er, was  engaged  to  be  married  to  the  plaintiff 
in  August,  but  in  consequence  of  his  sickness 
the  marriage  was  put  off  until  September. 
In  the  interim  he,  without  the  knowledge  of 
the  plaintiff,  conveyed  nearly  the  whole  of 
his  real  estate  to  two  daughters  by  a  former 
marriage,  and  took  back  from  them  a  lease 
for  his  life.  The  plaintiff  did  not  learn  of 
this  conveyance  until  after  marriage,  and 
then  immediately  brought  suit  to  have  the 
same  set  aside.  The  court  held  that  the  con- 
veyance was  a  fraud  upon  the  inchoate  right 
of  the  wife  to  dower,  and  adjudged  her  en- 
titled to  dower  in  the  land  so  conveyed.  In 
the  course  of  the  opinion,  which  is  an  instruc- 
tive one,  the  court  advances  the  following 
argument:  "When  the  conveyance  in  con- 
troversy was  executed,  the  relation  of  the 
frantof  to  the  plaintiff  was  of  a  strictly  con- 
dential  nature,  and  a  natural  expectation 
inspired  as  well  as  implied  by  it  was,  that 
upon  its  consummation,  she  should  succeed 
to  all  the  legal  rights  of  a  wife  in  the  prop- 
erty owned  by  him.  She  acquired  by  means 
of  it  an  equitable  claim  upon  him  to  that  ex- 
tent. But,  at  the  same  time,  it  was  not  so  en- 
tirely controlling  as  to  prevent  him  from 
discharging  such  other  equitable  obligations 
as  he  might  have  previously  incurred  to  his 
children.  It  simply  restrained  him  from  dis- 
posing of  his  property,  fraudulently,  for  the 
purpose  of  preventing  it  from  becoming  sub- 
servient to  the  rights  which  the  laws  of  the 
state  secured  to  a  wife."  This  principle  is 
announced  and  carried  to  its  logical  result  in 
the  case  of  Manikee  v.  Beaj'd,  85  Ky.  20, 
where  the  husband,  in  contemplation  of  death, 
gave  to  his  children  the  whole  of  his  personal 
estate,  with  the  fraudulent  intent  to  deprive 
his  wife  of  the  interest  therein  to  which  she 
would  be  entitled  as  his  widow ;  and  the 
court  did  not  hesitate  to  set  aside  the  gift  at 
the  suit  of  the  widow.  This  case  is  a  much 
stronger  one  in  favor  of  the  widow  than  that 
case,  for  the  reason  that  there  the  gift  was  of 
personal  property  only,  over  which  the  owner 
has,  by  the  commercial  law,  greater  freedom 
than  over  his  real  estate ;  and  her  dower  in- 
terest remained  in  the  lands  left  by  the  hus- 
band at  his  demise,  and  this  dower  interest 
was  sufficient  to  support  her.  Here,  by  the 
fraudulent  conduct  of  the  husband,  the  wife 
was  stripped  of  all  her  rights  as  heir  to  his 
personal  estate  and  to  his  real  estate  as  well. 
It  is  not  necessary  in  this  case,  and  it  is  not 
our  intention,  to  say  anything  that  will  pre- 
vent the  husband,  during  his  lifetime,  from 
selling  his  personal  property  or  transferring 
his  real  estate  for  such  consideration  as  he 
may  be  willing  to  accept,  or  without  con- 
sideration, provided  always  that  the  transac- 
tion shall  be  absolute  and  bona  fide,  and  not 
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colorable  only  ;  but  what  we  do  say  is,  where, 
as  here,  the  complaint  charges,  and  the  evi- 
dence shows,  that  the  transaction  complained 
of  is  colorable  merely,  and  resorted  to  by  the 
husband  for  the  purpose  of  defeatin;^  his 
wife's  rights  as  his  heir,  he  hoping  thereby 
to  obtain^the  full  benefit  of  the  property  to 
the  last  hour  of  his  life,  and  at  the  same  time 
to  be  able  to  deprive  her  of  al  1  interest  therein 
as  his  heir,  is  as  much  of  a  fraud  on  the  part 
of  the  husband  as  it  is  for  a  debtor  having 
in  contemplation  the  incurring  of  an  indebt- 
edness to  put  his  property  beyond  his  control, 
and  the  courts  have  universally  declared  the 
latter  to  be  in  violation  of  the  statute  of 
frauds.  The  same  principle  should  govern 
in  this  case.  The  transaction  is  shown  to 
have  had  its  inception  in  a  desire  on  the  part 
of  both  the  grantor  and  grantees  to  deprive 
the  wife  and  stepmother  of  the  benefits  con- 
ferred upon  her  as  an  heir  of  her  husband 
under  our  statutes,  and  the  action  of  the  dis- 
trict court  in  characterizing  the  transaction 
a  fraud  upon  the  rights  of  the  wife  as  an  heir 
is  founded  upon  the  plainest  principles  of 
justice  and  equity,  and  must  be  sustained. 

We  have  thus  far  considered  the  cause  as 
made  by  the  pleadings  and  evidence.  We  are 
satisfied,  however,  that  a  great  injustice  was 
done  the  defendants  by  the  order  of  consoli- 
dation, made  by  the  district  court,  as  thereby 
they  were  prevented  from  fully  presenting 
their  defenses.  The  cases  were  consolidated 
upon  the  motion  of  the  plaintiff  and  against 
the  objection  of  the  defendants  and  each  of 
them,  and  by  reason  of  such  consolidation 
each  defendant  was  deprived  of  the  evidence 
of  the  defendants  in  the  other  suits;  i.  e.  of 
the  evidence  of  his  codefendants  after  the 
consolidation.  The  ruling  excluding  these 
witnesses  is  based  upon  §^  4816,  Mills'  Anno. 
Stat. ,  which  provides,  among  other  things, 
"that  no  party  to  any  civil  action,  suit,  or 
proceeding,  or  person  directly  interested  in 
the  event  thereof,  shall  he  allowed  to  testify 
therein,  of  his  own  motion,  or  in  his  own 
behalf,  .  .  .  when  any  adverse  party 
sues  or  defends  as  the  trustee  or  conservator 
of  an  idiot,  ...  of  any  deceased  per- 
son, "  etc.  The  argument  of  appellee  in  sup- 
port of  the  ruling  of  the  court  below  proceeds 
upon  the  basis  that,  after  the  consolidation, 
there  was  but  one  suit,  to  which  all  the  de- 
fendants were  parties.  If  the  sui  ts  were  prop- 
erly consolidated,  the  exclusion  of  the  wit- 
nesses must  be  upheld,  but  if  the  order  of 
consolidation  was  not  proper,  the  subsequent 
exclusion  of  the  witnesses  was  also  erroneous. 
The  Civil  Code  provides  at  §  20  that,  "when- 
ever two  or  more  actions  are  pending  at  one 
time  between  the  same  parties,  and  in  the 
same  court,  upon  causes  of  action  which 
might  have  been  joined,  the  court  may  order 
the  actions  to  be  consolidated  into  on'e.^  At 
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least  one  of  the  essential  conditions  to  con- 
solidation under  this  provision  was  lacking 
in  these  suits,  namely,  they  were  not  between 
the  same  parties.  It  is  urged,  however,  by 
appellees,  that  courts  have  the  inherent  right, 
inaependent  of  statute,  to  consolidate  sujts 
at  law  and  actions  in  equity,  where  the  in- 
terest of  the  parties  and  the  public  may  be 
subserved  by  such  consolidation.  An  exam- 
ination of  the  authorities  leads  to  the  con- 
clusion that,  in  the  absence  of  legislation, 
the  power  of  consolidation  of  actions  has  been 
exercised  with  the  greatest  freedom  accord- 
ing to  the  will  of  the  particular  judge  before 
whom  the  actions  may  nave  been  pending, 
without  any  definite  rule  having  been  estab- 
lished for  the  guidance  of  the  courts  with 
reference  thereto.  The  provisions  of  our  Code 
with  reference  to  consolidation  are  similar  to 
those  to  be  found  in  many  of  the  other  code 
states.  See  4  Enc.  PI.  &  Pr.  p.  676.  No 
case  has  been  cited,  and  we  know  of  none, 
where  a  consolidation  has  been  permitted 
under  such  a  statute,  unless  all  the  prescribed 
conditions  existed ;  and  in  a  number  of  states 
the  code  provision  has  been  referred  to  as  con- 
trolling. In  the  case  of  Mayor  v.  Coffin,  90 
N.  Y.  812,  the  court  says:  "The  order  of 
consolidation  must  be  reversed  because  the 
special  term  had  no  power  to  make  it.  The 
authority  to  consolidate  actions  is  given  by 
§  817  of  the  Code,  and  permits  it  only  where 
both  actions  are  pending  between  the  same 
plaintiff  and  the  same  defendants  for  causes 
of  action  which  might  have  been  joined." 
See  also  Kipp  v.  Delamater,  58  How.  Pr.  188  ; 
BUsch  V.  Chicago  cfe  N.  W,  R.  Co.  44  Wis. 
593.  For  error  in  ordering  the  consolidation, 
and  in  depriving  each  of  the  defendants  of  the 
evidence  of  the  others,  the  judgment  must  be 
reversed,  and  the  cause  remanded. 
Judgment  reversed. 

• 
Campbell,  J.,  concurring  specially: 
Upon  tlie  ground  that  the  order  of  consoli- 
dation was  erroneous,  I  concur  in  the  judg- 
ment of  reversal.  From  that  portion  of  the 
opinion  in  which  the  Chief  Justice  holds  the 
conveyance  by  the  husband  to  be  a  fraud  upon 
the  property 'rights  of  the  wife,  I  dissent. 
While  joining  with  my  associates  in  char- 
acterizing the  husband's  conduct,  from  a 
moral  standpoint,  as  most  reprehensible,  I 
am  not,  as  at  present  advised,  prepared  to  say 
that  the  law  of  this  state  does  not  permit  him 
to  do  what  the  evidence  in  the  case  shows 
that  he  haa  done.  My  reading  of  the  author- 
ities is  that  the  rule  announced  in  the  major- 
ity opinion  should  prevail  where  tenancy  by 
the  curtesy  and  dower  exist;  but  the  appli- 
cation of  the  principle  to  the  case  at  bar, 
where,  as  in  our  state,  dower  and  tenancy  by 
the  curtesy  have  been  abolished,  does  not 
seem  to  me  to  be  warranted. 
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1.  The  qwaHWcatioiMi  of  voters  at  mu- 
nicipal elections  may  be  prescribed  by  the 
legistoture  as  by  requirtnir  them  to  be  taxpayers, 
in  the  absence  of  any  constitutional  provision  to 
the  contrary. 

2.  TheriiTht  to  vote  **at  aU  elections,** 
given  by  Const,  art.  1..1 1,  to  every  male  citizen 
of  fullaire  ''wbo  has  been  a  resident  of  the  state 
for  one  year  and  of  the  lof^lative  district  of  Bal- 
timore city  or  of  the  county  in  which  be  may 
offer  to  vote  for  six  months,"  does  not  extend  to 
municipal  electioDS  outside  of  the  city  of  Balti- 
more. 

(October  28,  1898.) 

\  PPEAL  by  defendant  from  an  order  of  the 
ti  Circuit  Court  for  Harford  County  prant- 
iop  a  writ  of  mandamus  to  compel  defendant 
to  turn  over  the  property  in  his  possession  as 
treasurer  of  the  town  of  Bel  Air  to  a  person 
who  was  alleged  to  have  been  elected  as  his 
successor  in  office.     Reverted. 

The  facts  are  stated  in  the  opinion. 

Meurs.  Thomas  H,  Robinson^  Gilbert 
S.  Hawkins,  and  H.  J.  Jewett,  Jr.,  for 
appellant: 

Municipal  corporations  are  institutions  de- 
Mirned  for  the  local  government  of  towns  and 
cities:  or,  more  accurately,  towns  and  cities, 
with  their  inhabitants,  are.  for  purposes  of  sub- 
ordinate local  administration,  invested  with  a 
corporate  character. 

Dill.  Mun.  Corp.  4th  ed.  §  t2. 

Charters  can  be  changed  at  pleasure  when 
the  constitutional  rights  of  creditors  are  not  in- 
vaded. 

Dill.  Mun.  Corp.  4th  ed.  §  68;  Ex  parte 
Harrington  v.  Rochester,  10  Wend.  547;  People 
V.  Morris,  13  Wend.  825;  iStatev.  Baltimore  it 
0  R.  Co.  12  Gill  &  J.  899,  88  Am.  Dec.  319; 
Coolev.  Const.  Lim.  8d  ed.  192;  Baltimore  v. 
State' Board  of  PUice,  15  Md.  381.  74  Am.  Dec. 
572;  Oroff  V.  Frederick  City,  44  Md.  78. 

The  power  of  local  government  is  the  in- 
!«tinctive  purpose  and  the  distinguishing  feature 
of  n  municipal  corporation  proper. 

Dill.  Mun.  Corp.  4th  ed.  §  20. 

The  controlling  voice  ought  to  be  with  those 
who  have  to  bear  the  burden. 

Dill.  Mun.  Corp.  4th  ed.  §  17. 

The  mayor  of  a  city  is  not  an  officer  under 
the  state  within  the  meaning  of  a  constitutional 
provision  giving  the  supreme  court  jurisdiction 
only  when  title  to  an  office  under  the  state  is 
in  contest. 

Britton  v.  Steber,  62  Mo.  370. 

The  right  of  suffrage  is  not  regarded  as  one 
of  the  inalienable  rights  enumerated  in  the 
Declaration  of  American  Independence  and  in 
the  bills  of  rights  of  the  states.      * 

1  Story,  Const  580;  1  Bl.  Com.  171;  Uuher 
y.  Beily,  53  Pa.  115;  Paine,  Elections,  2. 


Citizenship  and  the  right  of  suffrage  are  not 
inseparable;  the  latter  is  not  a  universal,  in- 
alienable right,  but  is  altogether  conventional. 

Anderson  v.  Baker,  23  Md.  581. 

The  elective  franchise  is  conferred  on  the 
citizen  by  the  sovereign  power  of  the  state  to 
subserve  a  public  general  purpose. 

Anderson  v.  BaJcer.  28  Md.  584. 

A  franchise  not  having  for  its  purpose  the 
public  general  interest  is  not  created  or  affected 
by  art.  1  of  the  Constitution. 

If  special  or  extra  municipal  powers  be 
granted  not  affecting  civil,  political,  or  other 
rights  which  concern  all  but  which  involve  di- 
rectly the  expenditure  and  payment  of  money, 
it  is  but  just  that  the  project  should  be  re- 
quired to  have  the  support  of  a  majority  id 
value  of  those  who  must  pay  the  expense. 

Dill.  Mun.  Corp.  4th  ed.  §  15. 

In  some  of  the  states  it  is  provided  by  con- 
stitutional provision  that  to  entitle  a  man  to 
vote  he  must  as  a  prerequisite  have  paid  within 
two  years  next  preceding  the  time  of  the  elec- 
tion at  which  be  claims  a  right  to  vote  a  state 
or  county  tax. 

McCrary,  Elections,  §  74. 

Any  office  established  by  statute  may  be 
abolished  by  statute. 

Daris  v.  State,  7  Md.  161.  61  Am.  Dec.  381; 
Standeford  v.  Wingate,  2  Duv.  440. 

If  the  legislature  can  say  who  shall  be 
elected  can  it  not  say  who  shall  elect? 

State,  Hardxcick,  v.  Sicearingen,  12  Ga.  23; 
Stefcart  v.  Foster,  2  Binn.  110. 

No  municipal  elections  except  those  held  in 
the  city  of  Baltimore  are  within  the  terms  or 
meaning  of  the  Copstitution. 

Sfnith  V.  Stephan,  66  Md.  388. 

"Voters  of  the  county,"  a  phrase  used  in  the 
Constitution  of  Wisconsin,  is  interpreted  to 
mean  * 'those  who  have  a  right  to  vote  at  the 
elections  held  for  the  purpose  of  choosing  state 
officers." 

State  V.  Williams,  5  Wis.  308;  State,  Coihren, 
V.  Uan,  9  Wis.  283. 

The  clauses  of  art.  95,  La.  Const,,  which  re- 
stricted eligibility  to  parish  offices  to  persons 
who  have  the  rieht  to  vote  in  the  parish,  con- 
templated state  offices. 

State  V.  Blanchard,  6  La.  Ann.  515. 

The  Wisconsin  Constitution  undertook  to 
designate  who  should  vote  at  municipal  elec- 
tions, and  declared  that  *'the  electors  of  such 
cities,  towns,  or  villages"  should  be  entitled. 

It  was  held  in  State,  Ornish,  v.  Ttittle,  53 
Wis.  45,  that  the  words  "electors  of  such 
cities"  meant  residents  therein  who  were  elec- 
tors. 

Long  prior  to  and  ever  since  the  adoption  of 
the  Constitution  it  has  been  the  legislative  rule, 
rather  than  the  exception,  to  fix  in  the  charters 
of  towns  and  cities  a  qualification  for  electors 
different  from  that  prescril)ed  in  the  Constitu- 
tion for  county  and  district  electors. 

Buekner  v.  Gordon,  82  Ky.  665. 

The  presumption  must  always  be  in  favor  of 
the  validity  of  laws  if  the  contrary  is  not  clearly 


N'OTB.— As  to  legislative  power  over  municipal  I  vote  in  city  elections)  Coffin  v.  Thompson  (Mich.) 
eJecdoofl,  see  State.  lAmar,  v.  DllloD  (Fla.)  22  L.  K.    21  L.  R.  A.  663,  and  note. 
A.  124;  also  (as  to  power  to  ffive  women  the  rlgrht  to  ' 
^L.R  A. 
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demonstrated ;  it  must  be  a  clear  and  unequivo- 
cal breach  of  the  Constitution— not  a  doubtful 
and  argumentative  implication. 

Baltimore  v.  State,  Board  of  Police,  15  Md. 
476,74  Am.  Dec.  572:  Anderson  v.  Baker,  23 
Md.  628;  State  v.  Baltimore  &  0.  R.  Co.  12 
Gill  &  J.  438,  88  Am.  Dec.  819;  Dorchester 
County  Comrs.  v.  MeekiriS,  50  Md.  39;  Qroffv, 
Fredei-ick  City,  44  Md.  78;  Fell  v.  State,  42 
Md.  71,  20  Am.  Rep.  88. 

Constitutions  are  not  to  be  construed  accord- 
ing to  words  used  in  a  particular  clause,  but 
the  whole  must  be  considered. 

Manly  v.  State,  7  Md.  185;  Anderson  v. 
Baker,  23  Md.  581. 

Mr.  George  L.  Van  Bibber,  for  appellee : 

The  Constitution  having  prescribi^  the 
qualifications  of  electors,  these  qualifications 
cannot  be  changed  or  added  to  by  the  legisla- 
ture. 

Dill.  Mun.  Corp.  3d  ed.  §  195;  Cooley. 
Const.  Lim.  5th  ed.  758;  People  v.  Canaday, 
73  N.  C.  198,  21  Am.  Rep.  465;  St.  Joseph  & 
D.  a  R.  Co.  v.  Buchanan  County  Ct.  89  Mo. 
485. 

Municipal  corporations  are  parts  of  the  state 
government  exercising  delegated  political 
powers  for  public  purposes. 

Reqents  of  University  v.  Williams,  9  Gill  & 
J.  397.  81  Am.  Dec.  72;  State  v,  Baltimore  iSb 
0.  R.  Co.  supra;  Baltimore  v.  Root,  Armstrong, 
8  Md.  102.  63  Am.  Dec.  602;  FredeHck  v. 
Qrosfion,  30  Md.  444,  96  Am.  Dec.  591;  St. 
Mary's  Industrial  School  v.  Brown,  45  Md.  431; 
Pumphrey  v.  Baltimore,  47  Md.  147,  28  Am. 
Rep.  446:  Daly  v.  Morgan,  69  Md.  468,  1  L. 
R.  A.  757;  Baltimore  d  E.  S.  R.  Co.  v.  Spring, 
80  Md.  517,  27  L.  R.  A.  72;  Baltimore  v. 
Keeley  Institute,  81  Md.  115,  27  L.  R.  A.  646; 
Revell  V.  Annapolis,  Id.  9. 

Municipal  corporations  have  no  powers  ex- 
cept such  as  are  delegated  to  them  by  the  legis- 
lature, and  the  legislature  caanot  delegate  a 
power  prohibited  by  the  Constitution. 

Baltimore  dh  E.  S.  R.   Co.  v.  Spring,  supra. 

Roberts,  J. ,  delivered  the  opinion  of  the 
court: 

The  sole  object  of  this  appeal  is  to  test  the 
validity  of  the  30th  section  of  the  act  of  the 
general  assembly  of  Maryland,  passed  at  Janu- 
ary session,  1896,  chap.  359,  entitled,  "An  Act 
to  Repeal  Section  23  of  Article  13  of  the  Code 
of  Public  Local  Laws,  Entitled  Harford 
County,  Sub-title  Bel  Air,  as  Repealed  and  Re- 
enacted  by  the  Acts  of  1890,  chap.  154,  and  also 
to  Repeal  Section  30  of  Article  13  of  the  Code 
of  Public  Local  Laws,  Entitled  Harford 
County,  Sub-title  Bel  Air.  and  to  Re-enact  the 
Same  with  Amendments." 

The  facts  proper  to  be  stated  are  that  an 
election  for  five  town  commissiooers  was  held 
in  the  town  of  Bel  Air  on  the  1st  Monday  of 
May,  1896,  and  was  conducted  in  accordance 
with  the  provisions  of  its  charter  as  amended 
bv  the  act  of  1896,  except  that  the  judges  of 
election  as  required  by  ^  30  of  said  act  did  not, 
as  a  condition  precedent,  require  of  each  per 
son  offering  to  vote  at  such  election  to  show 
that  he  was  assessed  with  $100  worth  of  real 
or  personal  property  on  the  tax  book  of  said 
town  before  he  was  entitled  to  vote.  The  said 
-»8  of  election  ignored  this  provision  of  the 
^.  A. 


act  of  1896  and  allowed  all  male  citizens  resid- 
ing within  the  corporate  limits  of  Bel  Air,above 
the  age  of  twenty -one  years,  to  vote,  notwiih- 
standing  the  right  of  a  number  of  said  citizens 
to  vote  was  challenged,  upon  the  ground  that 
they  were  not  assessed  with  the  requisite  , 
amount  of  property.  The  election  was  accord- 
ingly conducted  as  if  the  act  of  1896  had  not 
been  passed  or  was  void  of  legal  effect.  The 
result  of  the  election  was  that  the  five  persons 
receiving  the  highest  number  of  votes  acted  as 
if  they  had  been  duly  elected;  having  qualified 
and  organized,  thejr  proceeded  to  elect  James 
C.  Young,  the  petitioner  in  this  case,  treasurer 
of  the  town  of  Bel  Air  for  the  ensuing  year. 

The  petitioner  and  appellee  here,  having 
qualified,  demanded  of  the  appellant,  who  had 
on  the  1st  Monday  of  May,  1895,  been  elected 
treasurer  of  Bel  Air,  the  possession  of  the  books,, 
papers  and  other  property  of  the  town  then  in 
his  possession.  This  the  appellant  refused  to  do. 
and  the  appellee  accordingly  filed  his  petition 
in  the  court  below,  for  the  writ  of  mandamus- 
to  compel  the  delivery  to  him  of  said  books^ 
etc.  The  appellant  answered  said  petition,  de- 
nying the  validity  of  said  election  and  justify- 
ing his  refusal  to  deliver  said  books,  etc.,  be- 
cause the  judges  conducting  said  election  had 
failed  and  refused  to  observe  and  give  effect  to  - 
the  provisions  of  the  act  of  1896,  which  pre- 
scribed a  property  qualification  for  said  elec- 
tors voting  at  said  election.  Whereupon  is- 
sues were  joined  and  the  case  was  beardby  the- 
court  below,  without  the  aid  of  a  jury.  The 
court  directed  the  writ  to  issue  and  from  the 
order  of  the  court  this  appeal  is  taken.  The 
question  lies  within  very  circumscribed  limits, 
but  it  is  nevertheless  a  question  which  has  not 
heretofore  been  passed  upnon  by  this  tribunal. 
Whilst  it  has  received  consideration  in  some  of 
the  courts  of  the  other  states  of  the  Union,  it 
does  not,  however,  appear  to  have  been  deter- 
mined except  in  a  very  limited  number  of  cases. 

The  contention  here  is  that  the  80th  section 
of  the  act  of  1896  is  directly  in  conflict  with 
the  provisions  of  art.  1,  §  1,  of  the  Constitu- 
tion of  the  state,  which  reads  as  follows:  "All 
elections  shall  be  by  ballot  and  every  male 
citizen  of  the  United  States  of  the  age  of 
twenty-one  years  or  upwards,  who  has  been  a 
resident  of  the  state  for  one  year,  and  of  the 
legislative  district  of  Baltimore  city,  or  of  the 
county,  in  which  he  may  offer  to  vote,  for  six 
months  next  preceding  the  election,  shall  be 
entitled  to  vote,  in  the  ward  or  election  district 
in  which  he  resides,  at  i^ll  elections  hereafter  ta 
be  held  in  the  state." 

It  is  contended  on  the  part  of  the  appellant 
that  this  section  of  the  Constitution  plainly 
comprehends  and  includes  within  ita  express 
terms  all  elections,  whether  stale,  Federal, 
county,  or  municipal.  Yet  there  is  but  one 
municipality  mentioned  in  this  section  of  the 
organic  law,  and,  in  fact,  Baltimore  city  is  the- 
only  municipality  mentioned  eo  nomine  in  any 
part  of  the  Constitution.  This  court  in  Sfnitn 
V.  Stephan.  66  Md.  381.  Mr.  Justice  Bryan  de- 
livering the  opinion  of  the  court,  said:  "It  is 
suflScient  to  say  that  no  municipal  elections  ex- 
cept those  held  in  the  city  of  Baltimore  are 
within  the  terms  or  meaning  of  the  Constitu- 
tion." Whilst  the  Constitution,  art.  8,  §  48, 
authorizes  and  empowers  the  general  assembly.- 
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to  create  corporations  for  municipal  purposes, 
it  nowhere  prohibits  the  leffislature  from  im- 
posing upon  the  qualiOed  voters,  residing 
within  the  corporate  Hroits  of  a  town,  any  rea- 
sonable restrictions  it  may  deem  proper,  when 
seeking  the  exercise  of  the  right  of  elective 
franchise  in  the  selection  of  its  officers.  In 
this  respect  the  power  of  the  legislature  is  un- 
limited. The  argument  advanced  at  the  hear- 
ing in  this  court,  to  the  effect  that  the  act  in 
question  is  void  because  the  Constitution  has 
conferred  the  right  and  prescribed  the  qualifi- 
cations of  all  electors  in  this  state,  the  legisla- 
ture is  without  authority  to  change  or  add  to 
them  in  any  manner. 

If  the  premises  of  this  contention  were  cor- 
rectly stated,  the  argument  and  sequence 
would  undoubtedly  he  correct.  But.  as  al- 
ready observed,  the  Constitution  (art.  8,  g  48) 
onlyin  general  terms  authorizes  the  creation  of 
corporations  for  municipal  purposes.and  leaves 
to  the  legislature  the  enactment  of  such  de- 
tails as  it  may  deem  proper  in  the  manage- 
ment of  the  concerns  of  the  corporation  or 
which  may  be  regarded  as  benencial  in  the 
government  of  the  same.  The  Constitution  of 
this  state  provides  for  the  creation  of  certain 
office.  Slate  and  county,  which  are  filled, 
either  by  election  or  by  appointment;  and  we 
regard  it  as  an  unreasonable  inference  to  sup- 
pose that  municipal  elections,  held  within  the 
state  (outside  the  corporate  limits  of  Balti- 
more city),  can  be  properly  termed  elections 
under  the  Constitution,  such  as  state  and 
county  elections;  or  that  the  framers  of  the 
Constitution  ever  contemplated  that  art.  1,  §1, 
of  that  instrument  was  intended  to  apply  to 
municipal  elections,  such  as  the  one  now  'un- 
der consideration,  which  is  the  mere  creature 
of  statutory  enactment. 

In  the  creation  of  a  new  municipality,  the 
Constitution  devolves  upon  the  general  as- 
sembly the  entire  duly  of  giving  vitality  to 
and  of  organizing  and  fostering  the  body  corpo- 
rate without  any  other  constitutional  regulation 
than  the  mandate  to  provide  for  the  system 
itself.  It  is  therefore  the  mere  creature  of 
legislative  sanct inn  and  the  subject  of  statu- 
tory regulation.  In  the  case  of  StaU^  La- 
mar, V.  Piilo/i,  32  Pla.  545.  22  Ir.  R.  A.  124. 
it  was  held  that  the  suffrage  provision  in  the 
Constitution  of  that  state  (which  is  substan- 
tially the  same  as  art.  1,^1,  in  the  Consti^u- 
tion'of  this  state),  prescribing  the  qualifications 
of  electors  at  all  elections  under  it,  does  not 
apply  to  elections  for  municipal  officers,  but 
such  elections  are  subject  to  statutory  regula- 
tions; and  further,  that  it  is  comF>etent  for  the 
legislature  to  prescribe  the  qualifications  of 
voters  at  the  same. 

It  is  only  at  elections  which  the  Constitu- 
tion itself  requires  to  be  held,  or  which  the 
legislature  under  the  mandate  of  the  Consti- 
tution makes  provision  for,  that  persons  hav- 
ing the  qualifications  set  forth  in  said  ^  1, 
an.  1.  are  by  the  Constitution  of  the  stat^ 
to  be  qualified  electors.  Nowhere  in  the 
Constitution  are  the  governments  of  mnnici- 
palities  in  this  state,  or  their  officials,  either 
clothed  with  power  or  designated  as  any  part 
of  our  state  goverDment,  but  their  verv  crea- 
tion, together  with  all  the  powers  and  attri- 
bates  which  attach    to  their  management,  are 
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lodged  by  the  Constitution  with  the  legislative 
department  of  our  state  government,  save  in 
some  respects  the  city  of  Baltimore.  The 
same  question  now  under  consideration  here- 
arose  in  the  case  of  McMahon  v.  Savannah, 
66  Ga.  217,  42  Am.  Rep.  65.  The  suffrage 
clause  in  the  Constitution  of  the  state  of  Geor- 
gia is  almost  in  totidem  verbis  the  same  as  that 
in  the  Constitution  of  this  state.  The  statute 
sought  to  be  declared  unconstitutional  was  as 
sailed  upon  the  ground  that  it  imposed  upon 
the  electors  of  the  city  of  Savannah  the  pay- 
ment of  a  poll  tax  as  a  condition  essential  to 
their  qualification  as  voters  at  any  municipal 
election.  The  court  held  the  statute  to  be  a 
valid  exercise  of  leirislative  power;  and  fur- 
ther held  that  "all  legislative  acts  in  violation 
of  the  Constitution  are  void,  and  it  is  the  duty 
of  the  judiciary  so  to  declare.  But  in  con- 
sidering and  passing  upon  the  question  of  the 
constitutionality  of  the  law,  the  rule  is  too 
well  established  and  settled  to  be  departed 
from,  that  it  must  be  made  to  appear  that 
the  statute,  before  it  is  declared  inoperative  for 
that  cause,  must  be  'plainly  and  palpably' 
in  violation  of  the  Constitution."  heall  v. 
Beall,  8  Ga.  210.  The  solemn  act  of  the  gov- 
ernment  will  not  be  set  aside  by  the  courts  ia 
a  doubtful  case. 

The  incompatibility  or  repugnancy  between 
the  statute  and  the  Constitution  must  be  "clear 
and  palpable."  Parham  v.  Decatur  County 
InferiorCt.  Justices,  9  Ga.  858.  We  also  refer 
to  the  cases  of  Buckner  v.  Gordon,  81  Ky.  666. 
and  Valt€rde  v.  S/iattuek,  19  Coin.  104,  as  sus- 
taining the  views  expressed  in  this  opinion. 
The  last-mentioned  case  was  a  special  pro- 
ceeding under  a  statute  of  the  state  of  Colo- 
rado praying  for  the  dissolution  of  the  town 
of  Valverde  and  its  annexation  to  the  city  of 
Denver.  In  such  proceeding  the  county  court 
made  an  order  requiring  the  mayor  and  trus- 
tees of  the  town  to  call  an  election  for  the 
purpose  of  determining  the  question  of  dissolu- 
tion and  annexation;  this  order  required  the 
question  to  be  submitted  to  a  vote  of  the 
(qualified  electors  of  said  town  at  such  elec- 
tion. The  mayor  and  trustees  of  the  town 
sought  to  vacate  the  order  on  the  ground  of 
the  unconstitutionality  of  the  statute  under 
which  it  was  obtained.  The  statute  required 
that  the  question  of  dissolution  and  annexa- 
tion be  submitted  **  to  a  vote  of  such  of  the 
qualified  electors  of  such  town  or  city  (to  be 
annexed)  as  have  in  the  year  next  preceding 
paid  a  property  tax  therein."  The  suflFrage 
clause,  §  1  of  art.  7  of  the  Constitution  of  the 
state  of  Colorado,  is  substantially  the  same  (in 
so  far  as  it  involves  the  question  under  consid- 
eration in  this  case)  as  that  of  the  Maryland 
Constitution. 

Mr.  Justice  Elliott  delivering  the  opinon  of 
the  court  observes:  *'  It  is  manifest  that  son^.e 
restriction  must  be  placed  upon  the  phrase  'all 
elections,'  as  used  in  ^  1  [of  the  Constitution] 
else  every  person  having  the  qualifications 
therein  prescribed  might  insist  upon  voting  at 
every  election,  private  as  well  as  public,  and 
thus  interfere  with  the  alTairs  of  others  in  which 
he  has  no  interest  or  concern.  In  our  opin- 
ion, the  word  '  elections,'  thus  used,  does  not 
have  its  general  or  comprehensive  significa- 
tion, including  all  acts  of  voting,  choice,  or 
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selection  without  limitation,  but  is  used  in  a 
more  restricted  political  sense, — as  elections 
of  public  officers." 

Without  extending  the  discussion  of    this 
•question  we  are  clearly  of  opinion,  both  upon 


reason  and  authority,  that  tlTc  appellee's  con- 
tention is  not  sustained. 

For  the  reasons  stated,  the  order  of  the  court 
below  directing  the  ttrit  of  mandamus  to  issue 
is  reversed. 
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OPINION  OF  THE  JUSTICES. 

(106  Mass.  689.) 

1.  A  preference  df  TeteranB  over  all  other 
persons  except  women,  griven  by  Stat.  1896,  S  2, 
when  they  have  passed  the  civil  service  examina- 
tion. Is  not  unconstitutional. 

■2.  The  discretion  to  appoint  veterans  to 
certain  offices 'and  empJoyment  without  an 
examination,  which  is  Riven  by  Stat.  1806,  §  3,  If 
in  the  opinion  of  the  appointing  power  the  public 
een'ice  requires  this  to  be  done,  is  not  unconsti- 
tutional. 

8.  The  provision  that.eivilTservice  com- 
missioners shall  establish  rules  to  secure 
the  employment  of  veterans  in  the  labor  service 
of  the  commonwealth  and  its  cities  and  towns  in 
preference  to  all  other  persons  except  women, 
which  is  made  by  Stat.  1886,  §  6,  if  construed  to 
mean  that  only  those  found  competent  shalJ  be 
preferred,  is  within  the  iconstitutional  power  of 
the  legislature. 

(Allen,  Lathroi),  and  Barker,  JJ„  contra.) 
(September  26. 1806.) 

SUBMISSION  to  the  Justices  of  the  Supreme 
Judicial  Court  of  questions  as  to  the 
Talidity  of  a  statute  and  rules  ol  the  civil  ser- 
vice commissioners  relative  to  the  civil  service 
of  the  state. 

The  following  order  was  passed  by  the 
council  OD  June  16,  1696,  and  transmitted  on 
June  20,  by  his  Honor  the  acting  governor,  to 
the  justices  of  the  supreme  judicial  court: 

Council  Chamber,  State  House, 
Boston,  June  16,  1896. 

Whereas  certain  amendments  to  the  civil 
■service  rules  have  been  prepared  by  the  civil 
service  commissioners,  pursuant  to  §  2  of  chap. 
320  of  the  Acts  of  the  legislature  for  1884,— to 
"Carry  out  certain  provisions  of  chap.  517  of  the 
Acts  of  the  legislature  for  1896,— and  said 
amendments  have  been  submitted  to  the 
governor  and  council  for  approval; 

And  whereas  such  amendments  involve  the 
•question  of  tbe  constitutionality  and  validity  of 
the  provisions  of  *$§  2,  8,  and  6  of  said  chap. 


Note.— For  other  cases  as  to  civil  service  laws* 

see  Rogers  v.  Buffalo  (N.  Y.)  9  L.  R.  A.  579;  Com., 

Hensel,  v.  Filler  (Pa.)  16  L.  R.  A.  305;  Newcomb  v. 

Indianapolis  (Ind.)  28  L.  R.  A.  733:  People,  Mc- 

^elland,  v.  Roberts  (N.  Y.)  81  L.  R.  A.  399;  and 

'wn  V.  Russell  (Mass.)  82  L.  R.  A.  268. 
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517  of  the  Acts  of  1896,*  and  the  preference 
in  appointment  and  employment  in  the  public 
service  thereby  provided  for  persons  who 
served  in  the  army  or  navy  of  the  United 
States  in  the  time  of  the  war  of  the  Rebellion, 
and  were  honorably  discharged  therefrom, 
and  also  citizens  of  Massachusetts  who  have 
distinguished  themselves  by  gallant  and  heroic 
conduct  while  serving  in  the  army  or  navy  of 


♦**Sec.  2.  Veterans  may  apply  for  examination 
for  any  position  in  the  public  service  classified 
under  chapter  330  of  tbe  Acts  of  the  year  1884  and 
acts  in  amendment  thereof,  and  the  civil  service 
ruiesl thereunder,  subject  to  said  rules;  and  if  such 
veterans  ptiss  the  examination  they  shall  be  pre- 
ferred in  appointment  to  ail  persons  not  veterans; 
and  it  shall  t>e  the  duty  of  the  civil  i^rvice  commis- 
sioners to  cause  the  names  of  veterans  paaslnsr  ex- 
amination to  be  placed  upon  the  elig^ible  list  for 
the  position  sought,  in  the  order  of  the  respective 
standing  of  such  veterans,  above  the  names  of  all 
applicants  not  veterans.  The  commissioners  shall 
cause  to  be  certified  to  the  appointing  officers  for 
appointment  the  names  of  all  such  veterans  in 
preference  to  applicants  not  veterans,  so  Ioubt  as 
there  are  names  of  veterans  upon  the  elli^ible  list, 
and  the  appointment  shall  be  made  from  the  list 
so  certitleo.  But  nothlni;  herein  contained  shall  be 
construed  to  prevent  the  certification  and  employ- 
ment of  women. 

"Sec.  3.  Veterans  may  apply  for  appointment  to 
or  for  employment  in  any  position  in  the  public 
service,  classified  as  aforesaid,  without  examina- 
tion. In  such  application  such  veteran  shall  state 
under  oath  such  facts  as  may  tx)  required  by  the 
civil  service  rules.  Age,  loss  of  limb,  orother  physi- 
cal impairment, which  shall  not  In  fact  Incaiiacitate, 
shall  not  disqualify  such  veteran  from  appoint- 
ment under  this  section.  Appointing  officers  may 
by  requisition  call  for  the  names  of  any  or  all  such 
veterans  so  applying  without  examination,  and 
appoint  or  employ  any  of  them  in  the  office  or 
position  sought." 

"Sec.  6.  The  civil  service  oommisisioners  shall  es- 
tablish rules  to  secure  the  employment  of  veterans 
In  the  labor  service  of  the  commonwealth  and  of  the 
cities  and  towns  thereof,  in  the  class  for  which  they 
make  application,  to  preference  to  all  other  per- 
sons except  women.  The  civil  service  commission- 
ers may  recognize  an  age  limit  In  certifying  persons 
for  employment  In  the  labor  service,  provided  the 
appointing  officer  shall  certify  in  his  requisition 
that  the  work  to  be  performed  is  so  arduous  as  to  re- 
quire the  services  of  young  and  vigorous  men,  and 
provided  also  that  the  commissioners  shall  upon 
investigation  become  satisfied  that  such  certificate 
is  true,  lu  towns  and  cities  in  which  the  civil  ser- 
vice act  and  the  rules  of  the  civil  seivice  commis- 
sioners have  not  been  applied  to  the  labor  service 
the  selectmen  of  the  towns  and  the  city  councils  of 
the  cities  shall  take  such  action  as  may  be  necessary 
to  secure  the  employment  of  veterans  in  the  lat)or 
service  of  their  respective  towns  and  cities,  in 
preference  to  all  other  persons,  except  women. 
Citizens  of  Massachusetts  who  have  disrinauiwhcd 
themselves  by  gallant  and  heroic  conduct  while 
serving  in  the  army  or  navy  of  the  United  States, 
and  who  have  received  a  medal  of  honor  from  the 
President  of  the  United  States,  shall  be  deemed  to 
be  veterans  under  the  meaning  of  this  act,  and 
shall  receive  all  tbe  benefits  thereof." 
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the  United  States,  and  who  have  received  a 
medal  of  honor  from  the  President  of  the 
rnited  States; 

And  whereas  doubt  has  been  raised  as  to  the 
coDstltutionality  of  said  sections  of  said  act 
and  of  said  proposed  amendments  to  the  civil 
service  rules  thereunder,  and  the  governor  and 
council  before  approving  said  amendments  de- 
sire the  opinions  of  the  justices  of  the  supreme 
judicial  court  thereon; 

And  whereas  said  (questions  of  law  are  im- 
portant, and  the  occasion  is  solemn, — 

It  is  therefore  voted :  That  the  opinions  of 
the  justices  of  the  supreme  judicial  court  be 
required,  under  art.  2  of  chap.  3  of  the  Con- 
stitution, upon  the  following  important  ques- 
tions of  law: 

First:  Is  it  within  the  constitutional  power 
of  the  general  court  to  provide,  as  in  ^  2  of 
said  chapter  of  the  Acts  of  the  legislature  for 
1^96,  that  veterans  and  medal  holders,  as  de- 
fined in  said  acr,  applying  for  examination  for 
any  ptosition  in  the  public  service  classified  un- 
der the  civil  service  rules,  and  passing  the  re- 
quired examination,  shall  be  preferred  in  ap- 
pointment to  all  persons  not  such  veterans, 
although  the  latter  may  have  a  higher  mark- 
iDi;  or  standing  upon  the  eligible  list  for  such 
pojiition  ? 

Second:  Is  it  within  the  constitutional  power 
of  the  general  court  to  provide,  as  in  g  8  of 
said  chap.  517  of  the  Acts  of  tbe  legislature 
for  1896,  that  appointing  officers  may  by 
requisition  call  for  tbe  names  of  any  or  all 
veterans  or  medal  holders,  as  defined  in  said 
act.  applying  for  appointment  to  or  employ- 
ment in  any  position  in  the  public  service 
classified  as  aforesaid,  without  examination; 
and  to  appoint  or  employ  any  of  such  unex- 
amined veterans  or  medal  holders  in  tbe  office 
or  position  sought,  in  preference  to  persons 
not  such  veterans  or  medal  holders,  who  have 
passed  the  required  examination  for  such  office 
or  position,  and  whose  names  are  upon  the 
eligible  list  therefor? 

Third :  Is  it  within  the  constitutional  power 
of  the  general  court  to  provide,  as  in  ^  6  of 
said  chap.  517  of  the  Acts  of  the  legislature 
fur  1896,  that  in  the  labor  service  of  the  com- 
monwealth and  the  cities  and  towns  thereof, 
the  civil  service  commissioners  shall  establish 
rules  to  secure  the  employment  of  veterans 
and  medal  holders,  as  defined  in  said  act,  in 
tbe  class  for  which  they  make  application,  in 
preference  to  all  other  persons  except  women? 

Fourth:  Are  ^§  3,  3,  and  6  of  said  chap.  517 
of  tbe  Acts  of  the  legislature  for  1896  constitu 
tional? 

Fifth:  Would  tbe  amendments  to  the  civil 
service  rules,  prepared  by  the  civil  service 
commissioners  under  said  chap.  517  of  the 
Acts  of  the  legislature  for  1896,  and  herewith 
submitted  to  the  justices  (numbered  respect- 
ively, for  this  purpose,  1st,  2d,  and  3d),  be 
constitutional  and  valid,  if  approved  by  the 
governor  and  council? 

Propoaed  amendments  to  civil  service  rules, 

preosred  by  the  civil  service  commissioners 

and  submitted  to  the  justices  of  the  supreme 

judicial  court,  under  question  5lh. 

Firat:  Section   1   of   Civil  Service  Rule  12 
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is  hereby  rescinded,  and  in  place  thereof  the 
following  is  substituted: 

*'Sec.  1.  The  word  'veteran 'in  these  rules 
shall  mean  a  person  who  served  in  the  army  or 
navy  of  the  United  States  in  tbe  time  of  the 
war  of  the  Rebellion,  and  was  honorably  dis- 
charged therefrom;  and  also  a  citia^n  of 
Massachusetts  who  has  distinguished  himself 
by  gallant  and  heroic  conduct  while  serving 
ia  the  army  or  navy  of  the  United  States,  and 
who  has  received  a  medal  of  honor  from  the 
President  of  the  United  Stales." 

Second:  Civil  service  Rule  27  is  hereby 
rescinded,  and  tbe  following  rule  is  substituted 
therefor: 

*•  Rule  27.  1.  Whenever  any  officer  or 
board  having  tbe  power  of  appointment  to 
any  office  or  employment  under  these  rules 
shall  make  requisition  not  expresslv  calling 
for  women,  the  commissioners  shall  certify 
tbe  names  of  all  veterans  who  have  passed  the 
examination  for  tbe  position  sought,  in  the  or- 
der of  the  respective  standing  of  such  veterans 
upon  the  list;  and  in  case  there  is  no  such 
veteran  upon  the  list,  then  the  commissioners 
shall  certify  the  names  of  the  three  most 
eligible  persons  not  veterans  upon  tbe  list.  In 
case  such  officer  or  board  shall  in  the  requisi- 
tion request  the  certification  of  women,  then 
tbe  commissioners  shall  certify  the  names  of 
the  three  most  eligible  women  upon  tbe  list. 

**2.  The  appointment  or  employment  shall 
be  made  from  tbe  list  of  names  so  certified, 
subject  to  the  provisions  of  the  following  sec- 
tion. 

"8.  Whenever  any  officer  or  board  having 
tbe  power  of  appointment  to  any  office  or  em- 
ployment shall  in  bis  requisition  so  request, 
the  names  of  any  or  all  veterans  registered 
under  Rule  12  shall  be  certified,  and  any  of 
the  veterans  so  certified  may  be  appointed  or 
employed  in  the  office  or  position  sought." 

Third:  Section  2  of  Civil  Service  Rule 
45  IS  hereby  rescinded,  and  in  place  thereof 
the  following  sections  are  substituted: 

•*1.  When  the  services  of  laborers  are  re- 
quired, the  officer  or  board  having  the  appoint- 
ment or  selection  shall  notify  the  commission- 
ers, stating  the  number  of  men  wanted,  the 
precise  nature  of  tbe  labor  in  which  they  are 
to  be  employed,  and  the  time  and  place  ot  em- 
ployment: and  the  commissioners  shall  there- 
upon certify  the  names  with  the  residences  of 
the  veterans  registered  for  the  required  labor, 
and  the  employment  shall  be  made  from  the 
list  so  certified;  provided,  however,  if  any  age 
limit  is  specified  in  the  requisition,  such  limit 
may  be  recognized  by  the  commissioners,  if 
the  appointing  officer  shall  certify  in  his 
requisition,  and  tbe  commissioners  upon  in- 
vestigation are  satisfied  that  the  work  to  be 
performed  is  so  arduous  as  to  require  the  serv- 
ices of  young  and  vigorous  men. 

"2.  In  case  there  is  not  a  sufficient  number 
of  veterans  so  registered  and  within  the  age  limit 
for  the  work  required  (where  such  limit  is 
made  and  recognized  as  above  provided)  the 
commissioners  shall  certify  twice  tbe  number 
of  men  called  for.  over  and  above  the  number 
of  veterans,  if  any.  certified,  making  an  im- 
partial selection,  and  giving  preference,  first, 
to  those  who  have  had  experience  in  the  work 
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required,  and,  secoud,  to  those  having  families 
depeDdent  upon  them  for  support/' 

To  His  Honor  the  Acting  Governor  of  the  Com- 
monwealth, and  to  the  Honorable  Council: 
We,  the  undersigned  justices  of  the  supreme 
judicial  court,  in  compliance  with  the  order  of 
the  council  of  June  16  last,  and  the  request 
of  the  acting  governor  of  June  20  last,  copies 
of  which  are  annexed,  respectfully  submit  the 
following  opinion : 

The  principal  questions  are  whether  S$  2,  8, 
and  6  of  chap.  517  of  the  Acts  of  1896  are 
within  the  constitutional  power  of  the  general 
court.  Sections  2  and  3  of  the  statute  are  sub 
stantially  re-enactments  of  preexisting  statutes 
which  were  expressly  repealed  by  ^  8.  See 
Stat.1887,  chap. 437;  Stat.  1H89,  chap.  473;  Stat. 
1895,  chap,  301,  §  1.  The  authority  given  to 
the  general  court  by  the  Constitution  to  pass 
statutes  on  the  subject  has  been  often  cited, 
and  is  found  in  chap.  1,  §  1.  art.  4,  of 
the  Constitution.  So  tar  as  civil  officers  are 
concerned,  it  has  full  power  and  authority  **to 
name  and  settle  annually,  or  provide  by  fixed 
laws  for  the  naming  and  settling  all  civil  offi- 
cers within  the  said  commonwealth,  the  elec- 
tion and  constitution  of  whom  are  noi  hereafter 
in  this  form  of  government  otherwise  provided 
for;  and  to  set  forth  the  several  duties,  powers, 
and  limits  of  the  several  civil  and  military 
officers  of  this  commonwealth,  and  the  forms 
of  such  oaths  or  affirmations  as  shall  be  re- 
spectively administered  unto  them  for  the  exe- 
cution of  their  several  offices  and  places,  so  as 
the  same  be  not  repugnant  or  contrary  to  this 
Constitution."  So  far  as  public  employments 
are  concerned  which  do  not  constitute  the 
emplo}ee  a  public  officer,  the  authority  is  "to 
make,  ordain,  and  establish  all  manner  of 
wholesome  and  reasonable  orders,  laws,  stat- 
utes, and  ordinances,  directions  and  instruc- 
tions either  with  penalties  or  without,  so  as  the 
same  be  not  repugnant  or  contrary  to  this  Con- 
stitution, as  they  shall  judge  to  be  for  the  good 
and  welfareof  this  commonwealth,  and  for  the 
government  and  ordering  thereof,  and  of  the 
subjects  of  the  same,  and  for  the  necessary 
support  and  defense  of  the  government  there- 
of." Section  2  of  the  statute  of  1896  author- 
izes veterans  to  apply  for  examination  under 
the  civil  service  statutes  and  rules,  and  pro- 
vides that,  if  such  veterans  pass  the  examina- 
tion, they  shall  be  preferred  in  appointment 
to  all  male  persons  not  veterans.  The  eifect  of 
the  section  is  that  the  veterans  must  first  be 
found  qualified,  by  an  examination  in  accord- 
ance with  the  civil  service  statutes  and  rules, 
to  perform  the  duties  of  the  office  or  employ- 
ment which  they  seek,  and.  if  they  are  found 
so  qualified,  they  are  to  be  preferred  in  ap- 
pointment to  all  other  persons,  except  women. 
The  general  court  may  have  been  of  the  opin- 
ion that  a  person  who  had  served  in  the  army 
or  navy  of  the  United  States  in  the  time  of  the 
war  of  the  Rebellion,  and  had  been  honorably 
discharged  therefrom,  or  who  was  a  citizen  of 
Massachusetts,  and  bad  distinguished  himself 
by  valiant  and  heroic  conduct  in  the  army  or 
navy  of  the  United  States,  and  had  received  a 
medal  of  honor  from  the  president  of  the 
United  Suites,  is  a  person  who  has  shown  such 
qualities  of  character  that  it  is  for  the  interest 
■  L.  R  A. 


of  the  commonwealth  to  appoint  him  to  certain 
offices  or  employments  in  preference  to  other 
male  persons,  if  he  is  found  otherwise  qualified 
to  perform  the  duties.  The  general  court  may 
have  so  thought,  on  the  ground  either  that  such 
a  person  would  be  likely  to  possess  coura&re,. 
constancy,  habits  of  obedience  and  fidelity,, 
which  are  valuable  qualifications  for  any  pub- 
lic office  or  employment,  or  that  the  recogni- 
tiou  of  the  service  of  the  veterans  in  the 
way  provided  for  by  the  statute  would  pro- 
mote that  love  of  country  and  devotion  to 
the  welfare  of  the  state  which  it  concerns  the 
commonwealth  to  foster.  If  such  was  the 
opinion  of  the  general  court,  we  cannot  say 
that  it  was  beyond  its  constitutional  power  t'a 
enact  this  section. 

Of  the  wisdom  of  such  legislation  we  are  not 
made  the  judges.  The  section  does  not  pur- 
port to  give  an  absolute  preference  to  veterans, 
without  regard  to  their  qualifications,  and  the 
constitutionality  of  similar  legislation  was  not 
considered  in  the  recent  decision  of  the  court 
of  which  we  are  the  justices.  See  Broicn  v. 
Rvssell,  166  Mass.  14.  82  L.  R.  A.  268. 

Section  3  of  the  Statute  of  1896  gives  a  dis- 
cretion to  the  appointing  power  to  appoint 
veterans  to  certain  offices  and  employments 
without  an  examination,  if  in  its  opinion  the 
needs  of  the  public  service  require  this  to  be 
done.  Before  the  enactment  of  the  civil  serv- 
ice statutes  the  qualifications  of  the  persons  to- 
be  appointed  or  employed  in  the  offices  and 
employments  covered  by  these  statutes  usually 
were  left  to  be  ascertained  by  the  appointing 
power  in  such  manner  as  it  saw  fit.  The  eflfect 
of  this  section  is  to  permit  veterans  to  be  ap- 
pointed to  office  or  employment  in  the  old 
way,  if  it  seems  best  to  ihe  power  having  the 
right  of  appointment.  It  may  be  that  the  gen- 
eral court  was  of  opinion  that  there  were  cer- 
tain offices  and  employments  in  which  it  was 
important  that  the  appointee  should  have  the 
qualifications  usually  found  in  veteran  soldiers 
and  sailors:  and  that  the  good  of  the  public 
service  would  be  promoted  by  giving  this  dis- 
cretion to  the  appointing  power.  Undoubtedly 
this,  like  the  preceding,  section,  gives  a  certain 
advantage  to  veterans  over  other  persons,  in 
being  appointed  to  office  or  employment,  but 
the  section  implies  that  the  veteran  to  be  ap 
pointed  shall  be  found  qualified  by  the  ap- 
pointing power  in  its  own  way,  and  it  was  not 
intended  to  provide  for  the  appointment  of 
veterans  who  are  not  qualified  to  perform  the 
duties  pertaining  to  the  office  or  employment 
which  they  seek.  The  section  does  not  neces- 
sarily exclude  the  appointment  of  other  persons 
if  the  appointing  power  is  of  opinion  that  the 
appointment  should  be  made  under  the  civil 
service  statutes  and  rules.  We  cannot  say 
that  this  section  is  an  enactment  beyond  the 
constitutional  power  of  the  general  court.  The 
constitutionality  of  §  6  of  the  statute  of  1896  de- 
pends, we  think,  upon  the  meaning  to  be  given 
to  it.  If  the  section  means  that  the  civil  serv- 
ice commissioners  shall  establish  rules  to  se- 
cure the  employment  of  veterans  in  the  labor 
service  of  the  commonwealth  and  of  the  cities 
and  towns  in  preference  to  all  other  persons 
except  women,  which  rules  shall  secure  the 
employment  of  veterans  whether  they  are  or 
are  not  found  qualified  to  perform  the  labor 
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which  pertains  to  the  service,  and  thus  shall 
compel  the  commonwealth  and  its  cities  and 
towns  to  pay  wa^es  to  veterans  for  labor  which 
they  do  not  and  cannot  perform,  we  should 
have  great  difficulty  in  sustaininjo:  it  as  a  con- 
stitutional enactment.  This  section  does  not 
relate  to  public  offices,  and  without  suggesting 
that  any  distinction  can  be  made  between  pulf 
lie  offices  and  public  employments  in  the  mat- 
ter we  are  considering,  the  section  was  passed 
under  the  authority  given  to  the  general  court 
to  make  all  manner  of  wholesome  and  reason- 
able laws.  We  doubt  whether  a  statute  which 
purports  to  compel  the  commonwealth  and  its 
cities  and  towns  to  employ  in  the  labor  service 
persons  who  are  not  able  to  perform  the  labor, 
and  to  pay  them  wages  as  laborers,  could  be 
held  to  be  either  wholesome  or  reasonable. 
But  if  the  section  means  that  the  civil  service 
commissioners  shall  establish  rules  to  secure 
the  employment  of  veterans  in  the  labor  service 
of  the  commonwealth  and  its  cities  and  towns 
in  preference  to  all  other  persons  except 
women,  if  the  veterans  are  found  coippeteDt  to 
perform  the  labor,  we  think  the  enactment  is 
within  the  constitutional  power  of  the  general 
court.  The  civil  service  rules  provide  gener- 
ally that  applicants  for  the  labor  service,  who 
produce  satisfactory  evidence  of  their  capacity 
for  labor  and  their  habits  as  to  industry  and 
sobriety,  shall  be  registered  in  the  order  of 
their  application,  at  such  convenient  times  and 
place  or  places  as  shall  be  designated  by  the 
commissioners.  Rule  45,  $  1.  The  special 
reiiulations  in  relation  to  the  employment  of 
laborers  and  mechanics  which  have  been 
adopted  by  the  commissioners  provide  not 
only  that  the  applicant  must  produce  a  certifi- 
cate, signed  by  two  reputable  citizens  of  his 
city,  of  hia  capacity  for  labor  and  of  his  habits 
of  industry  and  sobriety,  but  also  that  before 
entering  the  name  of  an  applicant  on  the  regis- 
ter such  further  inquiry  may  be  made  in  re- 
^rd  to  his  character  and  capacity  as  the  com- 
missioners may  deem  practicable  or  expedient, 
and  that  in  case  an  applicant  is  found  to  be 
aoiit,  or  in  any  way  disqualified,  to  perform 
the  service  which  he  seeks,  his  name  shall  not 
be  entered  on  the  register,  and  the  reason  there- 
for shall  be  indorsed  on  the  applicant's  state- 
ment. Regulations  4,  7,  9.  These  rules  and 
regulations  were  adopted  before  the  passage  of 
the  Statute  of  1896.  and  were  contained  in  the 
reports  of  the  civil  service  commissioners  to 
the  general  court.  It  may  be  presumed  that 
the  general  court  knew  of  the  existence  of  these 
rales  and  regulations  when  they  passed  the 
Statute  of  1896,  and  the  authority  given  by 
the  6th  section  to  establish  rules  to  secure 
the  employment  of  veterans  in  the  labor  serv- 
ice in  preference  to  all  other  persons  except 
women,  considered  with  reference  to  the  exist- 
i[-^  statutes  and  rules,  makes  it  reasonable  to 
infer  that  the  intention  of  the  general  court 
was  that  the  rules  so  established  might  provide 
for  determining  in  some  manner  that  the  vet- 
eniDs  who  make  application  to  be  employed  in 
the  labor  service  should  have  the  capacity  to 
perform  the  labor  involved  in  the  service.  The 
sertfoD  should  be  so  coDstrued  as  to  be  within 
the  coo^titatiooal  power  of  the  general  court 
if  it  retisoDably  can  be.  Without  unequivo- 
czl  language  to  that  effect,  we  should  hesitate 


to  impute  to  the  general  court  an  intention  to 
give  10  persons  entirely  incapacitated  for  labor 
an  absolute  right  to  be  employed  and  paid  in  the 
labor  service  of  the  commonwealth  and  of  its 
cities  and  towns,  as  if  they  could  and  did  perform 
the  labor.  Such  a  provision  would  seem  incon- 
sistent with  a  purpose  to  promote  efficiency  in 
the  public  service,  and  to  legislate  in  the  inter- 
est of  all  the  people.  The  requirement  that 
the  commissioners  shall  establish  rules  to  secure 
the  employment  of  veterans  "in  preference"  to 
others  implies  that  the  employment  of  veterans 
is  to  be  regulated  in  the  interest  of  the  public 
service,  as  welt  as  to  secure  to  them  a  prefer- 
ence, and  that  they  are  not. to  be  employed  in 
the  labor  service  ii  they  have  not  the  ability  to 
labor.  It  could  hardly  have  been  the  inten- 
tion of  the  general  court  that  women  should  be 
employed  in  the  labor  service  who  could  not 
perform  the  labor,  or  that  the  proviso  of  Stat. 
1896,  chap.  449.  should  give  an  absolute  pref- 
erence to  veterans  in  employment,  even  al- 
though the  veterans  were  incapable  of  per- 
forming the  duties  of  the  employment.  The 
6th  section  of  Stat.  1896,  chap.  517,  does  not 
purport  to  define  what  the  preference  shall  be 
which  the  rules  established  by  the  commission- 
ers are  to  secure,  but  the  preference  intended 
is  probably  not  greater  than  the  preference 
conferred  by  the  ad  and  Sd  sections  of  the  stat- 
ute. Unless,  then,  the  appointing  officers  call 
for  the  names  of  veterans  for  labor  service 
whose  qualifications  have  not  been  ascertained 
by  the  commissioners  in  any  manner,  we  think 
that  the  commissioners  may  provide  by  rules 
for  determining  the  qualifications  of  the  vet- 
erans. Construing  the  6th  section  in  this  way, 
we  are  of  opinion  that  it  is  an  enactment  within 
the  constitutional  power  of  the  general  court. 
Mr.  Justice  Holmes  concurs  in  this  construc- 
tion of  the  section,  but  is  not  prepared  to  say 
that  it  would  be  unconstitutional  upon  a  differ- 
ent construction. 

The  remaining  questions  relate  to  the  civil 
servire  rules  which  the  commissioners  have  pre- 
pared and  submitted  to  the  acting  governor 
and  council  for  approval.  We  perceive  no 
constitutional  objection  to  the  approval  of  the.se 
rules,  although  we  think  that  the  rule  relating 
to  the  appointment  of  veterans  in  the  labor 
service  under  the  6th  section  of  the  Statute  of 
1896  might  have  made  explicit  provisions  for 
determining  the  qualifications  of  the  veterans 
who  seek  service  under  this  section,  unless  the 
oppoiutine  officers  call  for  veterans  who  have 
not  submitted  to  anything  in  the  nature  of  an 
examination. 

Walbridge  a.  Field. 

Oliver  Wendell  Holmes. 

Marcus  P.  Knowlton. 

James  M.  Morton. 

To  his  Honor  the  Acting  Governor  of  the  Com- 
monwealth, and  to  the  Honorable  Council: 
In  the  opinion  of  the  undersigned,  there  is 
no  difference  in  the  constitutional  principles 
which  govern  the  selection  of  persons  for  pub- 
lic office  and  for  public  employment,  and  the 
reasons  given  in  Brown  v.  Russell,  166  Mass. 
14,  32  L  R.  A.  253,  for  holding  Stat.  1895, 
chap.  501,  §§  2,  6,  unconstitutional  as  to  pub- 
lic office  apply  to  public  employment  as  well. 
In  both  cases  the  important  matter  is  to  get  the 
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best  possible  service,  and  the  seleclioos  should 
be  made  with  reference  to  the  qualifications  or 
fitness  for  the  performance  of  the  duties  which 
are  to  be  performed.  And,  since  this  is  so,  it 
is  not  within  the  constitutional  power  of  the 
legislature  to  flx  as  a  decisive  test  anything 
which  does  not  bear  such  a  relation  to  the  du- 
ties to  be  performed  as  to  show  special  fitness 
for  the  performance  of  those  duties.  The  fact 
of  being  a  veteran,  as  defined  in  Stat.  1896. 
chap.  517,  does  not  bear  such  a  relation  to  the 
duties  of  a  present  office  or  emplovment  in  the 
civil  service  of  the  commonwealth  that  it  can 
be  made  a  decisive  test  in  the  selection  of  per- 
sons for  such  ofiSces  or  employments.  A  vet- 
eran may  or  may  not  have  special  fitness  for 
such  positions.  Certainly  to  have  served  hon- 
orably in  the  army  or  navy  is  not  the  only  way 
in  which  one  can  accoutre  such  fitness.  How- 
ever useful  the  training  may  be  which  many 
of  the  veterans  received  in  the  army  or  navy, 
it  cannot  be  laid  down  as  a  universal  proposi- 
tion that  every  veteran  who  can  pass  the  ex- 
amination to  which  all  applicants  are  subjected 
is  better  qualified  for  such  ofRce  or  employ- 
ment than  any  other  person  now  is  or  can  be- 
come. The  appointing  power  cannot  be  re- 
quired to  pass  by  cases  of  conspicuous  fitness, 
and  to  accept  service  of  a  lower  character, 
simply  because  a  veteran  applies  for  the  posi- 
tion. In  requiring  this  to  be  done,  the  statute 
sets  apart  a  class  of  persons,  who,  in  conse- 
quence of  what  they  did  in  the  war,  and  irre- 
spective of  present  qualifications,  are  to  be  pre- 
ferred, so  that  nobody  else,  however  well  fitted. 


or  however  meritorious  by  reason  of  valuable 
or  distinguished  services  in  other  occupations 
calling  for  fidelity  and  fortitude,  can  be  con- 
sidered as  eli<cible  for  appointment,  or  can  be- 
come eligible  in  the  future,  in  competition  with 
them.  No  matter  what  may  have  been  the 
services,  training,  and  discipline,  or  what  may 
be  the  natural  ability  or  acquired  skill  of  oth- 
ers, the  power  of  selecting  them  for  public 
office  or  employment  is  cut  off.  This  involves 
a  compulsory  disregard  of  actual  fitness  and 
qualifications,  to  the  detriment  of  the  public 
service.  Nor  can  the  fact  that  a  veteran  has 
passed  the  prescribed  examination  be  made  a 
decisive  test  in  favor  of  his  appointment.  This 
may  merely  show  that  he  has  the  minimum 
qualifications  required,  but  cannot  be  made  to 
entitle  him  to  a  compulsory  preference  over 
those  who  are  better  qualified.  It  is  therefore 
not  within  the  constitutional  power  of  the  leg- 
islature to  enact  that  veterans  shall  be  preferred 
for  public  office  or  employment  to  others  who 
may  have  higher  standing  or  superior  qualifi- 
cations; and  the  first  and  third  questions  are 
answered  in  the  negative. 

The  second  question  is  answered  in  the  af- 
firmative, for  the  reasons  given  in  the  opinion 
signed  by  a  majority  of  the  justices. 

The  fourth  and  fifth  questions  are  answered 
in  the  negative,  to  the  extent  hereinbefore  ex- 
plained. 

John  Lathrop. 
James  M.  Barker. 
I  CuARLES  Allen. 
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*1.  C.    panted,  demised,   and  let*  by 
written  instmment,  a  certain  tract  of 

*Headnote8  by  the  Court.  > 


land'and*kall*the?oii  Tand  ^as  in  or  un- 
der the  same  to  U.  and  bis  assigns,  for  the 
purpose,  and  with  the  exclusive  right,  of  drill Intr 
and  operating  the  land  for  gas  and  oil  for  fire 
years,  and  as  much  longer  as  oil  or  gas  should  bo 
found  thereon  in  paying  quantities,  upon  the 
coDSideration  of  $1  paid,  and  a  promise  to  pay 
certain  rentals  for  further  delay  if  default  should 
be  made  in  drilling  a  well  within  one  year,  and 
which  instrument  had  the  following  forfeiture 
clause:    '*And  a  failure  on  the  part  of  U.  to  com- 


Nomt.— Effect  of  angiontnent  of  oil  and  gas  lease. 
I.  LiahUUy  of  cufrignor, 
IX.  Liability  of  assignee. 

The  liability  for  rent'under  an  oil  and  gas  lease 
has  been  treated  in  a  prior  note  to  the  case  of  Kun- 
kle  V.  People's  Nat.  Gas  Co.  83  L.  R.  A.  847. 

The  question  of  the  forfeiture  of  an  oil  or  gas 
lease,  including  that  as  to  the  right  of  the  lessee  to 
set  up  his  own  default  to  release  him  from  his  ob- 
ligation, is  the  subject  of  a,  note  to  Evans  v.  Con- 
sumers' Gas  Trust  Co.  dnd.)  31  L.  K.  A.  673. 

The  effect  of  an  assignment  of  such  a  lease  upon 
the  rights  and  liabilities  of  the  parties  has  been 
passed  upon  in  a  considerable  number  of  oases. 
These  are  harmonious  and  do  not  materially  differ 
from  decisions  on  a  similar  point  in  res|>ect  to  leases 
of  other  property. 

The  general  subject  of  the  liability  of  an  assignee 

'  a  leasehold  for  rent  was  treated  at  length  in  a 
•  to  Bonetti  v.  Treat  (Oal.)  14  L.  R.  A.  151. 
i.  R.  A. 


I.  LiabUity  of  atsiffnor. 

It  is  very  clear  that  a  lessee  continues  liable  on 
his  covenants  In  an  oil  and  gas  lease  notwithstand- 
ing his  assignment  of  the  lease,  as  his  privity  of 
contract  continues.  Washington  Nat.  Gas  Co.  v. 
Johnson,  128  Pa.  576:  Edmonds  v.  Mounsey  dnd. 
App.)  44  N.  E.  196. 

So,  the  owner  of  an  oil  and  gas  lease,  who,  to  set- 
tle differences  with  the  owner  of  a  seam  of  coal 
through  which  an  oil  well  has  been  drilled,  afrrees 
to  pay  a  certain  sum  for  the  well  then  being  drilled. 
I  and  in  addition  a  like  sum  for  each  additional  well 
drilled  upon   said   land  thereafter,  cannot  escape 
liability  for  the  payment  of  the  stipulated  amount 
for  each  well  thereafter  drilled  in  operations  under 
the  oil  lease  by  the  fact  that  it  had  assigned  the 
lease  and  the  additional  wells  were  drilled  by  as- 
signees, where  the  assignment  was  ex  jtarte  and  not 
,  assented  to  by  the  owner  of  the  coal.    Pittaburx 
I  Consol.  Coal  Co.  v.  Greenlee,  164  Pa.  549. 
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plete  8uoh  well  or  weUs  as  above  specified,  or  in- 
stead thereof  to  pay  the  reotal  as  above  provided, 
shall  render  this  lease  and  airreeinent  nuJl  and 
void,  tojareeber  with  all  riifhts  and  claims,  and  DOt 
bindingr  on  either  paity,  and  not  to  be  revived 
without  the  consent  .of  both  parties  hereto  In 
writinfr/*  Default  havinir  been  made  in  drilling, 
in  an  action  to  recover  the  promised  rental,— Held, 
First,  that  such  instrument  is  a  lease  of  the  hind, 
oil,  and  gsa  for  the  limited  time  and  purpose  ex- 
pressed therein.  Second.  That  the  forfeiture  is 
for  the  benefit  of  the  lessor,  and  at  bis  option. 
Third.  That  the  promise  to  drill  a  well  or  pay 
rental  cannot  be  discharged  by  a  mere  failure  to 
perform  the  promise.  Fourth.  Upon  failure  to 
drill  the  well,  or  instead  thereof  to  pay  the  agreed 
rental,  such  rental  maybe  recovered  by  action  as 
rental,  and  need  not  be  sued  for  as  unliquidated 
damaires. 
2.  U.  AMd^ned  the  lease  to  the  oil  com- 
pany*  and  in  each  asai^^nment  stipn- 
lated  that  the  oil  company  should  have 
and  hold  the  lease  under  the  terms  thereof, 
and  under  and  subject  to  the  rents  and  covenants 
therein  reserved  and  contained,  on  part  of  the 
lessee  to  be  paid,  kept,  done,  and  performed,  and 
the  oil  company  accepted  the  assiirnment  and  re- 
ceived the  lease  thereunder.  HeiiU  that  thereby 
tbeoil  company  stepped  into  the  shoes  of  U.,  and 
assumed  his  obligations,  and  became  liable  for 
the  rentals  due  under  the  lease. 


ERROR  to  the  Circuit  Court  for  Monroe 
County  to  review  a  judgment  affirmiDg  a 
judgmenl'of  the  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  re 
cover  rent  alleged  to  be  due  under  an  oil  and 
gas  lease.     Affirmed. 


Statement  by  Burket*  J. : 

On  the  28d  day  of  March.  1889,  Thomas  J. 
Crawford,  defendant  in  error,  bis  wife  joining 
to  release  dower,  entered  into  a  contract  in  the 
nature  of  an  oil  lease  with  one  Cyrus  Under- 
wood, which  lease,  omitting  the  acknowledg- 
ment, is  as  follows: 

This  agreement,  made  the  28d  day  of  March, 
A.  D.  1889,  by  and  between  Thomas  J.  Craw- 
ford and  Mary  A.  Crawford,  bis  wife,  of  the 
township  of  Perry,  county  of  Monroe,  and 
state  of  Ohio,  of  the  first  part,  and  Cyrus  Un- 
derwood, of  Jamestown,  state  of  New  York, 
of  the  second  part,  witnesseth:  That  the  said 
parties  of  the  first  part  for  and  in  consideration 
of  $1  to  them  in  hand  paid  by  the  party  of  the 
second  part,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  of  the  agreements  hereinafter 
mentioned,  have  granted,  demised,  and  let  unto 
the  party  of  the  second  part  all  the  petroleunoh 
and  pis  in  or  under  that  certain  tract  of  land 
hereinafter  described,  and  also  all  the  said  tract 
of  land,  for  the  purpose  and  with  the  exclusive 
right  of  drilling  and  operating  upon  said  prem- 
ises for  said  i)etroleum  and  gas;  the  said  tract 
of  land  l)eing  situated  in  the  township  of 
Perry,  county  of  Monroe,  and  state  of  Ohio,, 
and  is  bounded  and  described  as  follows,  to 
wit.  north  by  lands  of  John  T.  Duvall  and 
David  Q.  Crawford,  east  by  lands  of  Peter 
Eddy  and  David  G.  Crawford,  south  by  lands 
of  Chas.  Biggie  and  Fanny  Scales,  west  by 
lands  of  Fanny  Scales  ana  Wm.  Robinson; 
containing  one  hundred  and  twenty-eight (128> 
acres,  be  the  same  more  or  less, — together  with 
the  right  of  way  over  said  premises  to  the 
places  of  operating,  the  right  to  lay  pipes  to 


II.  Liabaity  of  OMignee. 

The  liability  of  an  asaifirnee  of  an  oil  and  iras  lease 
to  pay  the  rent  arisep,  not  from  any  express  as- 
sumption or  airreement  to  pay  it  whicb  may  be 
c<>niaiDed  in  the  written  assiirnment,  but  from  the 
privity  uf  estate  by  reason  of  the  ownership  and 
riirht  to  enjoy  the  benefits  of  the  lease.  Edmonds 
T.  Mounaey-dnd.  App.)  44  N.  E.  196. 

80,  the  assignee  of  an  oil  and  (ras  lease  is  liable 
for  the  payment  of  all  rents  and  royalties  which 
accrue  while  be  holds  the  assiirnment  of  the  lease. 
F^nnell  v.  Ouffey.  155  Pa.  88:  Ifl.  m  Pa.  341. 

And  an  aflBi«rnee  of  a  lease  contalninfr  a  covenant 
that  the  lessee  will  prosecute  tbe  oil  business  with 
due  diligence  for  the  common  benefit  of  the  parties 
iel>ound  by  the  covenant.  Bradford  Oil  Co.  v. 
Biair.  113  Pa.  83. 57  Am.  Rep.  442. 

And  an  aaslgnee  of  an  oil  and  gas  lease  by  written 
a^ifrnment,  who  receives  and  holds  the  lease  as 
sole  and  exclusive  owner,  becomes  bound  for  the 
performance  of  the  conditions  therein  stipulated 
rrapectingr  tbe  payment  of  a  yearns  rental  durincr 
delay  to  complete  a  welL  Breckenrldfre  v.  Parrott 
I  ind.  App.)  44  N.  G.  66. 

The  fact  that  possession  of  the  land  was  never 
actually  taken  by  the  assignees  of  an  oil  and  pas 
lease  does  not  prevent  them  from  beiutr  liable  on  a 
covenant  in  the  lease  to  pay  a  specified  rent  until 
the  completion  of  an  oil  well  on  the  premises.  Ed- 
moods  v.  Mounsey,  eupra, 

A  purchaser  of  an  oil  lease  at  sheriff's  sale  takes 
pobject  to  all  tbe  covenants  and  conditions  con- 
tained in  the  lease,  and  if  he  fails  to  inquire  as 
to  tbem  be  is  fixed  with  notice  of  all  that  Inquiry 
wonJd  have  discioaed,  inoludlngrthe  fact  tbat  fail- 
ure to  complete   a  well  within  a  specified  time 

ML.  R  A. 


makes  a  liability  to  pay  a  specified  annual  rental 
until  the  well  is  completed,  and  also  the  terms  upon 
whicb  the  lease  can  be  terminated.  Aderhold  v. 
Oil  Well  Supply  Co.  158  Pa.  401. 

But  an  assignee  of  an  oil  and  i^as  lease,  who  sub- 
sequently assigns  it  to  another  party,  is  liable  only 
for  a  breach  of  the  covenants  which  occurred 
while  he  bad  title  to  tbe  premises,  and  not  for  aoy- 
thiofr  whicb  occurred  before  or  after.  Bradford 
Oil  Co.  V.  Blair,  auprri. 

And,  on  the  other  hand,  an  aseiimee  of  an  oil  and 
gas  lease  who  acquires  title  after  the  time  when  a 
well  should  have  been  completed  is  not  liable  for 
the  money  called  for  by  the  lease  in  case  of  default 
to  complete  such  well,  as  be  is  liable  only  upon, 
covenants  wbich  are  broken  wbile  his  privity  of  es- 
tate exists.  WashinflTton  Nat.  Gas  Co.  v.  Johnson, 
128  Pa.  576. 

The  rule  is  simply  that  an  assinrnee  of  an  oil  and 
jras  lease  who  is  in  possession  when  the  time  for 
performance  arrives  is  liable  on  a  covenant  in  the 
lease  because  of  the  privity  of  estate  which  arose 
on  his  acceptance  of  the  assignment;  but  as  his  lia- 
bility grows  out  of  privity  of  estate,  it  ceases  when 
tbe  privity  ceases,  and  if  he  assigns  before  the  time 
for  performance  his  liability  ceases  with  his  title 
Ihid. 

Each  successive  assignee  of  an  oil  and  gas  lease  is 
therefore  liable  for  covenants  maturing  while  the 
title  is  beld  by  htm  because  of  privity  of  estate,  hut 
is  not  liable  for  those  previously  broken  or  subse- 
quently maturing  because  of  the  absence  of  any 
contract  relations  with  the  lessor.  While  he  bolds 
tbe  estate  and  enjoys  its  benefits  he  bears  its  bur- 
dens, but  he  lays  down  botb  the  estate  and  its  bur- 
dens by  an  assignment.    Ibid.  B.  A.  R. 


Si 
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coDvey  water,  oil,  and  gas:  also  to  use  water 
from  said  premises,  and  to  remove  any  ma- 
chinery or  fixtures  placed  on  said  premises  by 
the  party  of  the  second  part.  To  have  and  to 
hold  the  same  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  for  the  term  and  pe- 
riod of  five  years  from  the  date  hereof,  and  as 
much  longer  as  oil  or  gas  is  found  in  paying 
•quantities  thereon.  In  consideration  thereof, 
the  said  party  of  the  second  part  agrees  to  give 
or  pay  to  the  parties  of  the  first  part  the  full 
«qual  one-eighth  part  of  the  petroleum  produced 
and  saved  by  the  party  of  the  second  part  from 
the  premises,  and  to  deliver  the  same  free  of 
expense,  into  tanks  or  pipe  lines  to  the  first 
party's  credit.  And  should  gas  be  found  in 
any  well  in  sufficient  quantities  to  justify  mar- 
keting the  same,  the  party  of  the  second  part 
shall  pay  to  the  parties  of  first  part  at  the  rate 
<>f  two  hundred  ($200)  dollars  per  annum  for 
each  of  such  wells  so  long  as  the  gas  shall  be 
sold  therefrom.  It  is  also  agreed  that  no  wells 
shall  be  drilled  within  800  feet  of  the  buildings 
tiow  on  the  premises  without  the  consent  of 
both  parties.  It  is  further  agreed  that  the 
part}'  of  the  second  part  shall  complete  a  test 
well  in  the  township  of  Perry,  county  and 
state  aforesaid,  or  within  two  (2)  miles  of  the 
above- described  premises,  within  one  year 
from  the  date  hereof,  or,  in  default  thereof, 
pav  to  the  parties  of  the  first  part,  for  further 
delay,  a  yearly  rental  of  $128  for  the  above- 
described  premises  from  the  said  time  for  com- 
pleting the  said  test  well  until  such  well  be 
•completed:  and,  in  case  oil  is  found  in  paying 
quantities  in  said  test  well,  the  party  of  the  sec- 
ond part  a^ees  to  complete  a  well  on  the 
abovedescnbed  premises  within  one  year  from 
the  completion  of  said  test  well,  or,  m  default 
thereof,  pav  to  the  parties  of  the  firat  part,  for 
further  delay,  a  yearly  rental  of  thirty-two 
<$32)  dollars  for  the  above -described  premises 
from  the  time  set  for  completing  a  well  thereon 
until  such  well  shall  be  completed.  The  rent- 
als, as  they  become  due  under  this  contract 
shall  be  deposited  to  the  credit  of  the  parties 
of  the  first  part  in  the  Monroe  Bank,  of  Woods- 
field,  Ohio,  or  paid  direct  to  the  said  first  par- 
ties. And  a  failure  op  the  part  of  the  second 
party  to  complete  such  .well  or  wells  as  above 
specified,  or  instead  thereof  to  pay  the  rental 
as  above  provided,  shall  render  this  lease  and 
agreement  null  and  void,  together  with  all 
rights  and  claims,  and  not  binding  on  either 
party,  and  not  to  be  revived  without  the  con- 
sent of  both  parties  hereto  in  writing.  The 
parties  of  the  first  part  reserve  a  sufficiency  of 
water  for  the  use  of  the  ^tock  kept  on  the  prem- 
ises, and  also  for  household  use.  It  is  under- 
stood that  all  the  conditions  between  the  par- 
ties hereto  shall  extend  and  apply  to  their 
respective  heirs,  executors,  administrators,  and 
assigns.  In  witness  whereof  the  said  parties 
have  hereunto  set  their  hands  and  seals  tne  day 
«nd  year  first  above  written. 

T.  J.  Crawford.  [Seal. 

Mary  A.  (her  mark)  Crawford.   [Seal. 

Cyrus  Underwood.  [Seal.^ 

Sealed  and   delivered    in  the  presence  "of 
George  Neff.^ 
D.  Crawford. 
Six  other  parties  entered  into  the  same  kind 
of  contracts  with  Mr,  Underwood  as  to  lands 
)wned  by  them,  all  of  which  contracts  were 
4  L.  R.  A. 


I  duly  recorded.  On  the  10th  day  of  April, 
1889.  Mr.  Underwood  made  au  assignment  of 
said  seven  contracts  to  the  Woodland  Oil  Com- 
pany, and  which  assignment,  with  a  descrip- 
tion only  of  the  lands  of  defendant  in  error, 
is  as  follows: 

"Assignment  of  Leases. 

Know  all  men  by  these  presents  that  Cyrus 
Underwood,  of  Jamestown,  New  York,  for 
and  in  consideration  of  the  sum  of  $1,  to  me 
in  hand  paid  by  Woodland  Oil  Company  at 
and  before  the  ensealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  ac- 
knowledged, hath  granted,  bargained,  sold, 
assigned,  and  transferred,  and  by  these  pres- 
ents doth  grant,  bargain,  sell,  assign,  and  trans- 
fer, unto  the  said  Woodland  Oil  Company,  its 
successors  and  assigns,  all  the  whole  of  the 
grantees'  or  lessees'  interest  and  estate  of,  in, 
and  to  the  following  mentioned  indentures  of 
lease,  grants,  and  conveyances,  and  the  lands, 
and  premises  therein  granted,  leased  and  de- 
mised and  intended  so  to  be,  situate  in  the 
county  of  Monroe,  and  state  of  Ohio,  to  wit, 
Thomas  J.  Crawford  and  wife  to  C.  Under- 
wood, dated  March  23, 1889, 128  acres  in  Perry 
township,  recorded  June  27,  1889,  in  Book  4, 
page  22.  With  the  appurtenances,  together 
with  the  same  interest  of,  in,  and  to  all  the 
tubing,  casing,  buildings,  improvements,  rigs, 
machinery,  boilers,  engines,  oil  and  gas  well 
supplies,  connections  and  fixtures  upon  the 
said  premises,  or  any  part  thereof,  and  to  the 
grantees'  or  lessees'  interest  belonging  and  ap- 
pertaining ;  and  also  all  my  estate,  rights, 
title,  interest,  claim  and  demand  whatsoever 
of,  in.  to,  and  out  of  the  said  leases,  grants,  or 
conveyances,  lands  and  premises,  and  other 
property  hereby  conveyed  or  intended  so  to  be. 
To  have  and  to  hold  the  said  interests  in  the 
said  leases,  grants,  conveyances,  lands,  and 
premises  unto  the  said  Woodland  Oil  Company, 
its  successors  and  assigns,  to  the  use  of  the 
said  Woodland  Oil  Company,  its  successors 
and  assigns,  for  and  under  the  terms,  limita- 
tions, and  conditions  and  reservations  of  the 
said  leases  or  grants  respectively,  &nd  under 
and  subject  to  the  rents,  royalties,  and  cove- 
nants in  the  said  lease  or  conveyances  respect- 
ively reserved  and  contained  on  the  part  of  the 
grantees  or  lessees  thereof  to  be  paid,  kept, 
none,  and  performed,  and  to  have  and  to  hold 
the  said  interests  in  the  remaining  property 
hereby  conveyed  unto  the  said  Woodland  Oil 
Company,  its  successors  and  assigns,  forever. 
In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  the  10th  day  of  April.  1891. 
Cyrus  Underwood.     [Seal.] 

Signed,  sealed,  and  delivered  in  presence  of 
H.  S.  Grayson, 
H.  J.  O'Donnell. 

Afterwards  Thomas  J.Crawford  commenced 
an  action  against  the  Woodland  Oil  Company 
for  breach  of  said  contracts,  and  to  recover  the 
rental  therein  agreed  to  be  paid.  The  first 
cause  of  action  in  his  amended  petition  is  as 
follows:  "For  a  first  cause  of  action,  the 
plaintiff,  Thomas  J.  Crawford,  says:  That  the 
defendant,  the  Woodland  Oil  Company,  is  a 
corporation  organized  and  doing  business  under 
the  laws  of  the  state  of  Pennsylvania,  and  own- 
ing real  estate  and  personal  property  in  Mon- 
roe county,  Ohio,  that  on  the  2dd  day  of  March, 
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nm,  said  plaintiff  and  Mary  A.  Crawford,  his 
^fe  who  has  since  died,  entered  into  a  cer- 
'tain  indenture  of  lease  (of  which  reference  is 
hereto  made,  marked  'Exhibit  A /in  the  peti- 
tioD  herein  filed,  and  which  exhibit  is  made  a 
part  of  this  amended  petition  as  if  hereto  an 
Dexed   or  attached  as  an  exhibit),   with  one 
Cyrus  Underwood,    for  the  consideration  of 
$i.  paid  said  plaintiff  by  said  Cyrus  Under- 
wood: that  in  said    indenture  of    lease   said 
plaintiff  and   his  said  wife  granted,  demised, 
and  let  unto  the  said  Cyrus  Underwood,  his 
heirs  and  assigns,  all  petroleum  in  or  under  a 
certain  tract  of  land  hereinafter  described,  and 
also  said  tract  of  land  for  the  purpose   and 
with  the  exclusive  right  of  drilling  and  oper- 
ating upon  said  premises  for  said  petroleum 
and  gas,  together  with  the  right  of  way  over 
said  tract  of  land  to  the  place  of  operating,  the 
right  to  lay  pipe  lines  to  convey  water,  oil,  and 
gas;  also  to  use  water  from  said  premises,  and 
al3o  to  remove    any    machinery   or   fixtures 
placed  on  said  premises;  the  said  tract  of  land 
or  premises  beine  situated  in  the  township  of 
Perry,  county  of  Monroe,  and  state  of  Ohio, 
and  is  bounded  and  described  as  follows,  to 
wit,  north  by  the  lands  of  John  T.  Duvall  and 
David  Q.  Crawford, east  by  lands  of  Peter  Eddy 
and  David  G.  Crawford,  south  by  the  lands  of 
Charles  Bicrgle  and  Fannie  Scales,  west  by  the 
laods  of  Fannie  Scales  and  William  Robinson, 
—containing  one  hundred  and    twenty-eight 
(128)  acres,  be  the  same  more  or  less, — for  the 
term  and  period  of  five  yearn,  and  as  much 
loDger  as  oil  and  gas  are  found  in  paving  quan- 
tities thereon.     Plaintiff  says  that  in  said  in- 
denture of  lease  said  Cyrus  Underwood  agreed 
to  give  or  pay  to  said  plaintiff  the  full  equal 
one-eighth  part  of  the  petroleum  produced  and 
saved  by  said  Cyrus  Underwood  from  the  said 
premises,  and  deliver  the  same,  free  of  expense, 
into  tanks  or  pipe  lines  to  the  credit  of  the 
plaintiff;  and.  should  gas  be  found    in    any 
well  in  sufiicient  quantities  toiustify  market- 
ing the  same,  the  said  Cyrus  Underwood  shall 
pay  plaintiff  at  the  rate  of  $200  per  annum  for 
each  of  sucl(  wells  as  long  as  the  gas  shall  be 
.^Id    therefrom.     And  said  plaintiff   further 
•^ays  that  said  Cyrus  Underwood  covenanted 
and  agreed  therein  to  complete  a  test  well  in 
the  township  of  Perry,  in  the  county  of  Mon- 
roe, and  state  of  Ohio,  or  within  2  miles  of 
the  above-described  premises,  within  one  year 
from  the  28d  day  of  March  1889.  or,  in  default 
thereof,  pay   to  the  said  plaintiff,  for  further 
delay,  a  yearly  rental  of   one    hundred    and 
twenty-eight    (128)    dollars  for  the  above  de- 
scribed premises  from  the  said  time  for  com- 
pleting Uie  said  test  well  until  such  well  shall 
^le  a>mpleted.     The  rentals  as  tbev    become 
due  under  this  indenture  of  lease  shall  be  de- 
posited  to  the  credit  of  the  plaintiff  in  the 
Monroe  Bank,  of  Woodsfleld,  Ohio,  or  paid 
direct  to  said  plaintiff.     Plaintiff  says  that  on 
the  10th  day  of  April,  1891,  said  Cyrus  Under- 
wood assigned  and  transferred  all  his  rights, 
title,  and  interest  in  and  under  said  indenture 
of  lease  to  the  defendant,  the  Woodland  Oil 
Company,  said  defendant  ansuming  as  a  part  of 
tile  consideratioD  all   his  (Underwood's)  liabil- 
ities tbereander;  that  neither  said  Cyrus  Under- 
wood nor  said  defendant  has  ever  drilled,  put 
down,  b^un,  or  completed  a  test  well  or  any 


other  well,  as  prescribed  in  said  indenture  of 
lease,  in  said  township  of  Perry,  county  of 
Monroe,  and  state  of  Ohio,  or  within  2  miles 
of  said  premises,  or  paid  to  plaintiff,  or  depos- 
ited in  the  Monroe  Bank,  aforesaid,  to  plain- 
tiff's credit,  any  rentals  or  money  in  default 
thereof  as  stipulated  under  said  indenture  of 
lease,  although  often  reauested  so  to  do. 
Plaintiff  says  that  he  has  duly  performed  all 
the  conditions  on  his  part  to  be  performed 
under  said  indenture  of  lease,  and  that  said 
Mary  A.  Crawford  joined  in  said  indenture  of 
lease  merely  to  release  her  inchoate  ri^ht  of 
dower,  and  had  and  claimed  no  interest  in  said 
rentals,  the  same  being  the  sole  property  of 
plaintiff;  and  that  said  plaintiff  on  the28d  day 
of  March.  1^89.  owned,  and  still  owns,  said 
premises  described  in  said  indenture  of  lease. 
Wherefore  plaintiff  prays  for  judgment  against 
said  defendant  for  the  sum  of  $884.00)  with 
interest  on  $128.00  from  March  28,  1891,  on 
$128.00  from  March  28, 1892,  on  $128.00  from 
March  23,  1898." 

There  were  eight  other  causes  of  action,  two 
of  which  were  abandoned,  and  the  other  six 
were  each  like  the  first,  except  that  they  were 
on  other  contracts  which  had  been  assigned  to 
defendant  in  error  after  a  failure  to  drill  or 
pay  rental,  and  a  total  recovery  of  over  $2,000 
was  asked  for  a  breach  of  the  seven  contracts. 

The  oil  company  demurred  to  each  cause  of 
action  of  the  amended  petition  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  over- 
ruled, and  exceptions  taken.  The  oil  company 
then  answered,  and  as  a  first  defense  stated  that 
two  other  named  persons  had  an  interest  in  the 
subject  of  tbe  action  and  in  obtaining  the  re- 
lief demanded.  The  second,  third,  and  fourth 
defenses  to  the  whole  of  the  amended  petition 
areas  follows:  **Defendant,  for  a  ?econd  de- 
fense to  the  amended  petition,  and  to  each 
cause  of  action  thereof,  admits  that  it  is  a  cor- 
poration, and  it  admits  that  all  the  leases 
named  in  the  petition  were  made  to  Cyrus  Un- 
derwood at  the  time  stated;  and  it  admits  that 
said  Underwood  assigned  the  same  (except  No. 
9.  Exhibit  1)  to  defendant  about  the  time  stated 
therein;  it  admits  that  no  well  was  completed 
in  one  year,  and  no  rental  has  been  paid  by 
defendant,  but  it  denies  that  it  assumed  or 
agreed  to  assume  any  of  the  liabilities  of  said 
Underwood  to  plaintiff  under  said  leases,  or  to 
any  one  of  the  lessors  under  whom  Underwood 
held;  and  it  denies  that  the  acceptance  of  the 
assignments  of  said  leases  from  said  Under- 
wood created  any  liability,  or  in  any  way  obli- 
gated this  defendant  to  pay  to  said  lessors,  or 
either  of  them,  or  to  plaintiff,  any  yearly  rental 
then  due,  or  hereafter  to  become  due.  on  any 
of  said  leases;  and  it  denies  that  it  is  indebted 
to  plaintiff  in  any  sum  on  either  cause  of  action 
of  his  petition;  and  it  denies  each  and  every  al- 
legation of  the  petition  not  herein  admitted.  De- 
fendant says,  for  a  third  defense  to  the  amended 
petition,  and  to  each  and  every  cause  of  action 
thereof,  that  each  and  every  lease  described  in 
tbe  several  causes  of  action  in  said  petition 
contained,  among  other  provisions,  the  follow- 
ing: *And  a  failure  on  the  part  of  the  second 
party  to  complete  a  well  or  wells  as  above 
specified,  or  instead  thereof  to  pay  rental  as 
above  provided,   shall  render  this  lease  and 
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agreemeDt  Dull  and  Yoid,  together  with  all  the 
rights  and  claims,  and  Dot  binding  od  either 
party,  and  not  to  be  revived  without  the  cooseDt 
of  both  parties  hereto,  Id  writing.'  Aod  defeod- 
aot  avers  that  before  the  assignment  by  Cyrus 
Underwood  to  it  of  the  leases  described  in  the 
petition,  the  time  for  completing  a  test  well 
accordiDg  to  the  terms  of  each  and  all  of  said 
leases  had  expired,  and  odc  yearly  rental  was 
overdue,  yet  no  test  well  was  completed,  and  no 
rental  has  been,  paid,  which  rendered  said 
leases  and  each  of  them  null  and  void;  and 
neither  of  said  leases  was  revived  by  said  Cyrus 
Underwood  and  plaintiff  or  the  other  lessors, 
or  by  any  other  person  or  persons,  and  defend- 
ant says  that  each  and  all  of  the  leases  de- 
scribed in  the  petition  were  null  and  void  when 
the  same  were  assigned  to  it,  and  that  neither 
of  them  has  since  been  revived.  Defendant^ 
for  a  fourth  defense  to  the  amended  petition, 
and  to  each  cause  of  actioD  thereof,  says  that 
the  sums  of  money  to  be  paid  for  delay  in 
completing  wells  called  *y early  rental'  in  each 
of  said  leases  was  intended  and  understood  by 
the  parties  thereto  to  be  a  penalty,  and  was  in- 
tended to  indemnify  the  plain  tin  and  the  other 
lessors  for  all  damages  actually  sustained  by  de- 
lay or  failure  to  complete  a  test  well  and  other 
wells  on  the  lands  leased;  and  it  avers  that 
neither  plaintiff  nor  any  of  the  lessors  under 
whom  he  claims  have  sustained  damages  by 
reason  of  defendant  having  failed  to  complete 
a  test  well  or  other  wells  on  said  lands,  for  at 
the  time  of  the  execution  of  said  leases  and  at 
the  commencement  of  this  action  there  was 
neither  oil  nor  gas  in  paying  quantities  under 
the  land  described  in  said  lease  or  either  of 
them." 

The  oil  company  also  filed  three  separate 
defenses  to  the  first  cause  of  action  of  the 
amended  petition,  the  first  of  which  is  as  fol- 
lows: "Defendant,  without  waiving  any  of' its 
defem^es  to  the  amended  petition,  but  insisting 
on  each  of  them  the  same  as  if  this  separate 
answer  were  not  made,  answers  the  first  cause 
of  action  as  follows:  Defendant  says  that  the 
lease  described  in  the  first  cause  of  action  was 
executed  March  23, 1889,  and  the  first  yearly 
rental  claimed  by  plaintiff  thereunder  became 
due  March  28, 1891,  as  stated  in  the  amended 
petition;  and  defendant  avers  that  it  is  not 
liable  under  the  assignment  of  the  lease  for 
yearly  rental  which  accrued  before  said  as- 
signment, and  it  denies  that  it  is  liable  for  any 
subsequently  accrued  rental."  The  second 
and  third  defenses  to  the  first  cause  of  action 
are  not  material  here. 

The  plaintiff  below  demurred  to  the  third 
defense  in  the  general  answer  to  the  amended 
petition,  and  also  to  the  first  special  answer  to 
the  first  cause  of  action  in  the  same  petition, 
both  of  which  demurrers  were  sustained,  and 
exceptions  taken.  The  reply  of  the  plaintiff 
l>elow,  as  to  what  was  left  of  the  answers  after 
sustaining  these  two  demurrers,  was  a  general 
denial.  The  case  was  tried  to  a  jury,  and  ver- 
dict returned  for  plaintiff  below  for  $468.07, 
and  motion  made  for  a  new  trial,  which  was 
overruled,  and  judgment  entered  on  the  ver- 
dict; to  all  of  which  defendant  below  excepted. 
The  circuit  court  affirmed  the  judgment,  and 
thereupon  a  petition  in  error  was  filed  here  to 
reverse  both  judgments. 
84  L.  R.  A. 


Messrs.  J.  P.  SprinB  &  Son  and  Mai- 
lory  &  Jeffers,  for  plaintiff  in  error: 

^o  possession  was  ever  taken  by  the  licensee 
or  his  assignee  under  any  of  these  instruments, 
so  that  they  were  all  unexecuted  licenses. 

Ohio  Oil  Co.  V.  Toledo.  8.  &  F.  R.  Co,  4 
Ohio  C.  C.  210;  Uerrington  v.  Wood,  6  Ohio 
C.  C.  826;  Meridian  Nat.  Bank  v.  McConica, 
8  Ohio  C.  C.  442;  Shepherd  v.  McCalmont  Oil 
Co.  88  Hun,  87. 

Failure  to  drill  a  test  well  or  to  pay  the  ren- 
tal at  the  time  it  became  due  rendered  the  li- 
cense void. 

The  assignee  of  one  of  the  instruments  in 
suit  is  not  liable  for  rental  overdue  at  the  time 
of  the  assignment,  unless  under  a  special  agree- 
ment. 

Stern  V.  Florence  Sewing  Much.  Go.  63  How. 
Pr.  478;  Le  Qierse  v.  Green,  61  Tex.  328; 
Johnston  v.  Bates.  16  Jones  &  S.  180. 

In  general  a  sum  of  money  in  gross  to  be 
paid  for  the  nonperformance  of  an  agreement 
is  considered  as  a  penalty. 

Tayloe  v.  Sandijord,  20  U.  8.  7  Wheat.  13, 
5  L.  ed.  884;  BairdY.  ToUirer,  6  Humph.  186, 
44  Am.jDec.  898;  Wallis  v.  Carpenter,  13  Al- 
len. 19;  Cheddick  v.  Marah,  21  N.  J.  L.  463; 
Bell  V.  Truit,  9  Bush.  257. 

Equity  will  relieve  the  lessee  from  stich  a 
contract  made  by  mutual  mistake. 

Moore  v.  Platte  County,  8  Mo.  467;  Cohtell 
V.  Lawrence,  88  Barb.  643;  Ooldsborough  v. 
^'a*^?'.  8  Cranch,  C.  C.  48;  Greei^Y.  Tweed,  13 
Abb.  Pr.  N.  8.  427;  Colwellv.  Lawrence,  8«  N. 
Y.  71. 

Messrs.  C.  S.  Buchanan,  L.  E.  Mats* 
and  C.  L.  Weems,  for  defendant  in  error: 

A  lease  is  voidable  only  at  the  election  of  the 
lessor,  but  not  of  the  lessee,  though  the  proviso 
expressly  declares  that  it  shall  be  void. 

1  Parsons.  Cont.  506,  507;  Taylor,  Land.  & 
T.  §  492;  1  Smith,  Lead.  Cas.  102;  Smith  v. 
Whitbeck,  13  Ohio  8t.  471;  8  Kent,  Com.  464. 
465;  Gay  v.  Davey,  47  Ohio  St.  396;  Wnis. 
Real  Prop.  396;  12  Am.  &  Eng.  Enc.  Ltiw, 
p.  758. 

A  clause  providing  that  the  agreement  shall 
be  void  if  the  lessee  does  not  complete  the  well 
or  pay  the  rent  does  not  take  away  the  lessee's 
liability  to  pay  the  rent  where  he  fails  to  com- 
plete the  well. 

Uatherman  v.  Oliver,  151  Pa.  646;  Ritp  v. 
Western  Pennsylvania  Nat.  Gas  Co.  188  Pa. 
576,  12  L.  R.  A.  390:  Clark  v.  Jones,  1  Denio, 
516,  48  Am.  Dec.  706;  Galey  Bros.  v.  Kelier- 
man,  128  Pa.  491:  Jones  v.  Western  Pennttyl- 
tania  Nat.  Gas  Co.  146  Pa.  204;  WilU  v. 
Manufacturers'  Nat.  Gas  Co.  130  Pa.  222,  5  L. 
R.  A.  603;  Ogden  v.  Hatry,  145  Pa.  640;  Smith 
V.  Miller.  49  N.  J.  L.  521;  Garnhart  v.  yin- 
ney,  40  Mo.  449,  98  Am.  Dec.  303. 

The  assignee  of  a  lease  is  bound  in  favor  of 
the  lessor  to  know  the  contents  of  the  lease 
and  for  all  rents  in  arrears. 

Barroilhet  v.  Battelle,  7  Cal.  450;  12  Am.  & 
Eng.  Enc.  Law,  pp.  681. 1081,  1033;  Smith  v. 
Harrison,  42  Ohio  St.  180;  Wort/iington  v. 
Hewes,  19  Ohio  St.  66;  Babcoek  v.  ScovilU 
56  111.  461;  RawUngs  v.  Duvall,  4  Harr,  ^ 
McH.  1. 

Where  the  agreement  is  for  the  performance 
or  nonperformance  of  only  one  act,  and  there 
is  no  adequate  means  of  ascertaining  the  pre> 


WooDii&ND  Oil  Co.  v.  Crawford. 


67 


cise  damage  which  may  result  from  a  violation, 
the  parties  may,  if  they  please,  by  a  separate 
clause  of  the  contract,  fix  upon  tbe  amount  of 
compensation  payable  by  the  defaulting  party 
iDca:*e  of  a  breach;  and  a  stipulation  inserted 
for  such  a  purpose  will  be  treated  as  one  for 
liquidated  damages. 

1  Pom.  Eq.  Jur.  604,  g  442;  Qranelliy.  Ijftr- 
den,  11  Ohio  St.  849;  Coiheal  y.  Tulmage,  9 
y.  T.  551, 61  Am.  Dec.  716;  Clement  v.  Cash, 
21  N.  Y.  253;  Ltinge  v.  Werk,  2  Ohio  St.  519; 
Lehigh  Zinc  &  I.  Co.  v.  Bamford,  150  U.  S. 
6d5.  37  L.  ed.  1215;  Bamford  v.  UhighZinc  <t 
I.  Co.  33  Fed.  Rep.  677;  15  Am.  &  Eng.  Enc. 
Law.  pp.  599,  600;  McCaJtan  v.  Wharton,  121 
Pa.  424;  Qilmare  e.  Ontario  Iron  Co.  86  N.  Y. 
4.>5:  Clark  v.  Midland  Blast  Furnace  Co.  21 
Mo.  App.  58;  Bradford  Oil  Co.  v.  Blair,  113 
Pa.  83,  57  Am.  Rep.  442;  Westmoreland  dt  C. 
Xat.  Gas  Co.  v.  De  Witt,  130  Pa.  235,  5  L.  R. 
A.  731. 

Bnrket.  J.,  delivered  the  opinion  of  the 
court: 

By  the  instrument  in  question  the  plaintiff 
below  granted,  demised,  and  let  the  oil.  gas. 
and  tract  of  land  for  the  purpose  and  with  the 
right  of  drilling  and  operating  for  oil  and  gas 
for  five  years,  or  as  much  longer  as  oil  or  gas 
should  be  found  in  paying  quantities  in  the 
land.  This  is  more  than  a  license.  It  is  a 
lease  of  the  land,  oil.  and  gas  for  a  limited 
lime  and  purpose,  with  a  right  of  possession 
to  the  extent  reasonably  required  for  such 
purpose,  the  landlord  retaining  all  that  should 
Doi  be  so  required.  The  principal  contention 
Id  this  case  arises  upon  that  part  of  the  lease 
which  provides  that  a  test  well  should  be  drilled 
within  one  year,  and.  in  default,  payment  of  a 
yearly  rental  of  $138  for  further  dela^,  and  the 
funber  provision  that  a  failure  to  drill  the  test 
Wei)  or  pay  the  rental  should  render  the  lease 
dqU  and  void,  and  not  binding  on  either  party, 
&Qd  not  to  be  revived  without  the  consent  m 
writing  of  both  parties.  It  was  this  provision 
that  was  relied  upon  in  the  demurrer  to  the 
smended  petition,  and  in  the  third  general  de- 
feose  in  the  answer  of  the  oil  company.  Re- 
duoEd  to  its  essence,  this  is  a  promise  m  writ- 
log,  upon  sufficient  consideration,  to  pay  a 
jeariy  rental  of  $128  for  the  right  to  use,  to  a 
limited  extent,  certain  premises,  with  a  further 
provision  in  tbe  same  instrument  that  a  failure 
to  pay  should  discharge  the  debt,  that  a  default 
of  payment  should  be  tbe  equivalent  of  pay- 
ment, that  failure  should  be  performance,  that 
nonpayment  should  be  payment.  Such  con- 
tradictions in  like  instruments  have  caused 
courts  to  kK>k  critically  into  such  instru- 
ments to  ascertain  the  real  intention  of  the 
parties,  because  such  contracts  cannot  be  en- 
forced according  to  their  letter.  A  promise  to 
pay  cannot  be  fulfilled  by  a  failure  to  pay.  A 
promise  to  drill  a  well  cannot  he  satisfied  by  fail- 
ure to  drill  such  well.  The  proper  construc- 
tion to  be  placed  upon  such  an  agreement-is  that 
upon  failure  of  the  lessee  to  drill  a  well,  or 
pay  the  rental,  or  both,  as  the  case  may  be. 
the  lessor  may  elect  to  put  an  end  to  the 
le&«e,  and  enforce  payment  of  the  promised 
rental,  or  sue  for  damages  for  failure  to  drill 
the  well:  or  he  may  elect  to  have  the  lease 
coniiaue  in  force  to  tbe  end  of  the  term,  and 
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enforce  the  drilling  of  wells  and  the  payment 
of  rentals  as  provided  in  the  lease.  Such  pro- 
visions of  forfeiture  are  for  the  benefit  of  the 
lessor,  and  not  for  the  benefit  of  the  lessee. 
The  lessee  cannot  plead  his  own  default  or 
wrong  in  discharge  of  his  obligation  to  drill  or 
pay  rental.  Parties  may  agree  that,  in  the 
case  of  failure  to  drill,  or  failure  to  pay,  or 
both,  the  lessee  shall  be  relieved  of  his  obliga- 
tion upon  such  terms  as  the  parties  may  agree 
upon  in  the  lease,  whether  the  terms  bie  of 
value  to  the  lessor  or  loss  or  inconvenience  to 
the  lessee;  but  a  naked  default  and  nonper- 
formance, as  in  this  lease,  cannot  be  held  to 
discbarge  the  obligations  of  the  lessee.  The  fol- 
lowing authorities  are  in  point:  Leatherman  v. 
Oliver,  151  Pa.  646;  Ray  v.  Western  Pennsyl- 
vania Nat.  Gas  Co.  138  Pa.  576,  12  L.  R.  A. 
290;  Clark  v.  Jones,  1  Denio,  516.  43  Am. 
Dec.  706;  Galey  Bros.  v.  Kdlerman,  128  Pa. 
491:  Jones  Y.  Western  Pennsylvania  Xat.  Gas 
Co.  146  Pa.  204;  Wills  v.  Manufacturers'  Aat. 
Gas  Co.  130  Pa.  222,  5  L.  R.  A.  608;  Ogden  v. 
iJatnf,  145  Pa.  640;  Smith  v.  MUUr,  49  N.  J. 
L.  521;  Tavlor,  Land.  &  T.  §  492;  1  Smith, 
Lead.  Cas.  102,  119. 

It  would  also  be  competent  for  an  owner  of 
land  to  give  an  option  to  another  party,  upon  a 
suflScient  consideration,  to  drill  one  or  more 
wells  within  a  stated  time,  and,  upon  failure 
to  drill  such  wells  within  the  time  Umited,  all 
rights  to  cease  as  to  t)Oth  parties.  And  it  is 
contended  by  the  oil  company  in  this  case 
that  the  leases  in  question  are  such  options,  or 
else  are  mere  unexecuted  licenses.  In  case  of 
an  option,  a  certain  consideration  is  paid  or 
agreed  to  be  paid  to  tie  up  the  land  for  a  given 
time,  and  during  that  time  the  owner  is  pre- 
vented from  using  or  disposing  of  the  land 
contrary  to  the  terms  of  his  contract.  But  in 
such  cases  the  consideration  for  the  option 
must  l>e  paid,  and  cannot  be  satisfied  by  a 
naked  default.  If  such  default  could  be  held 
as  satisfaction  of  the  consideration,  the  instru- 
ment would  be  without  consideration,  and 
therefore  void.  In  the  leases  in  question  the 
consideration  is  $1  paid,  and  certain  rent- 
als promised  to  be  paid  in  default  of  drilling 
a  well;  and,  considered  as  an  option,  the  whole 
consideration  for  the  option  must  be  paid. 
The  same  result  follows  if  the  instruments  be 
regarded  as  unexecuted  licenses.  The  consid- 
eration paid  and  agreed  to  be  paid  for  the 
license  is  $1  paid  and  certain  rentals  to  be 
paid,  and  the  licensor  not  having  interfered 
with  the  rights  of  the  licensee,  the  'atter  is 
bound  to  pay  the  full  consideration  promised 
for  the  license,  even  though  he  never  availed 
himself  of  its  privileges.  So  that,  whether  the 
instruments  in  question  are  regarded  as  leases, 
options,  or  licenses,  the  plaintiff  below  is  enti- 
tled to  receive  the  considerations  or  rentals 
agreed  to  be  paid. 

"The  first  defense  to  the  first  cause  of  action 
of  the  amended  petition,  to  which  a  demurrer 
was  sustained,  raised  the  question  whether  the 
oil  company  became  liable,  under  the  assign- 
ment to  it,  for  the  rentals  which  had  matured 
and  remained  unpaid  at  the  time  of  the  assign- 
ment of  the  lea.ses,  as  well  as  for  the  rentals 
which  thereafter  accrued.  We  think  that 
the  demurrer  was  properly  sustained.  In  his 
assignment  of  the  leases  Mr.  Underwood  stipu- 
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lated  that  the  oil  company  should  have  and 
hold  the  leases  under  the  terms  thereof,  and 
under  and  subject  to  the  rents  and  covenants 
therein  reserved  and  contained  on  part  of  the 
lessee  to  be  paid,  kept,  done,  and  performed. 
By  accepting  this  assignment  with  that  stipu- 
lation, and  causing  the  same  to  be  recorded, 
and  receiving  the  leases  thereunder,  the  oil 
company  became  bound  to  perform  all  the 
unperformed  terms  of  the  leases.  It  stepped 
into  Mr.  Underwood's  shoes,  and  assumed  his 
obligations. 

I  It  is  also  urged  that  the  failure  to  drill  the 
required  well,  and  failure  to  pay; the  agreed 
rental,  did  not  entitle  the  lessor  to  recover  the 


amount  named  as  rental,  but  at  most  would 
only  entitle  him  to  recover  unliquidated  dam- 
ages. We  regard  the  case  as  one  of  rental. 
The  amount  agreed  to  be  paid  was  for  the 
exclusive  right  of  drilling  and  operating  the 
premises  for  oil  and  gas.  Failure  to  exercise 
the  right  would  not  relieve  the  company  from 
payment  of  the  amount  agreed  upon  as  the 
price  of  such  exclusive  right. 

There  are  some  other  questions  made  in  the 
record,  but  we  find  no  error  as  to  them,  and 
do  not  regard  them  as  of  sufficient  general 
interest  to  warrant  a  further  report. 

Judgment  affirmed. 
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City  of  TACOMA,  Reapt, 

V. 

Henry  KRECH,  Appt, 


(. 


.Wash. 


..) 


A  city  ordinance  makings  it  onlawAil 
for  barbers  to  pursue  their  calHngton 
Suntey»  without  applying  toother  kluds  of 
employmeDt,  is  uncoD^titutioDal  as  claas  legisla- 
tion. 

(September  28, 18B6.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Pierce  County  con- 
victing him  of  violating  a  city  ordinance  pro- 
hibiting barbers  from  pursuing  their  occupa- 
tion on  Sunday.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O'Brien  &  Robertson*  for  ap- 
pellant: 

The  state  has  passed  a  general  Sunday  law 
which  by  its  terms  does  not  forbid  a  person 
carrying  on  his  trade  or  calling  on  Sunday. 

State  V.  Krech,  10  Wash.  166. 

This  being  the  case  the  city  of  Tacoma  has 
not  under  its  enabling  act  and  the  charter 
adopted  by  the  city  thereunder  power  to  pass 
such  an  ordinance  as  was  attempted  herein. 
^        1  Dill.  Mun.  Corp.  ^^  89,  317  et  seq.,  329; 
•     Champer  v.  Oreencastle,  188  Ind.  889,  24  L.  R. 
A.  768:  Crawfordsmlle  v.  Braden,  180  Ind.  149, 
14  L.  R.  A.  268;  15  Am.  &  Eng.  Enc.  Law, 
pp.  1166,  1167,  and  authorities  there  cited, 
'  This  ordinance  is  unreasonable  in  its  opera- 
tion, unjust  and  special,  and,  under  the  provi- 
sions of  our  Constitution  guaranteeing  individ- 
uals freedom  and  forbidding  encroachments  on 
their  rights,  is  void  as  being  in  conflict  there- 
with. 

Keim  v.  Chicago,  46  HI.  A  pp.  445;  Virgo  v. 
Toronto,  22  Can.  Sup.  Ct.  Rep.  447. 


Note.— See,  In  accordonoe  with  the  above  deci- 
sion, those  of  Eden  v.  People  (111.)  32  L.  R.  A.  eSO; 
Ex  parte  Jentzech  (Cat.)  32  L.  R.  A.  664:  and  contra^ 
People  v.  Havnor  (N.  Y.)  31  L.  R.  A.  689. 

For  coDstitutloQallty  of  SuDday  laws  generally, 
isee  note  to  Judeflnd  v.  State  (Md.;  SS  L.  R.  A.  72L 

'■  L.  R.  A. 


Messrs.  J.  P.  Jadon,W.  H.  H.  Kean* 
and  Stacy  W.  Oibbs,  for  respondent: 

If  legislation  affects  all  engaged  in  the  same 
business  or  pursuit,  and  is  in  partial,  but  not 
total,  restraint  of  trade,  it  is  not  class  legisla- 
tion. 

People,  Neehamans,  v.  Warden  of  City  Prison, 
144N.  Y.529.  27L.  R.  A.  718. 

This  legislation  is  a  valid  exercise  of  police 
power.  It  is  in  aid  of  public  health,  in  a  less 
degree  of  public  morals. 

People  V.  BelUt,  99  Mich.  151,  22  L.  R.  A, 
696;  People  v.  Havnor,  1  App.  Div.  459. 

It  is  too  late  to  begin  to  deny  the  constitu- 
tionality of  Sunday  laws  against  worldly  labor. 

Judeflnd  v.  State,  78  Md.  510,  22  L.  R.  A. 
721. 

The  ordinance  in  question  relates  to  the  pub- 
lic health  and  public  morals. 

Plumley  v.  Massachusetts,  155  U.  S.  461,  89 
L.  ed.  228;  Boston  Beer  Co.  v.  Massachusetts, 
97  U.  S.  82,  24  L.  ed.  989;  Northwestern  Fer- 
tilizing Co.  V.  Hyde  Park,  97  U.  S.  663,  24  L. 
ed.  1087;  Stone  v.  Mississippi,  Harris,  101  U. 
S.  814,  25  L.  ed.  1079;  Butchers'  Union  S.  H. 
d  L.  8.  L.  Co.  V.  Crescent  City  L.  S.  L.  d  8. 
H.  Co.  Ill  U.  S.  746.  28  L.  ed.  585:  New  Or 
leans  Gaslight  Co.  v.  Louisiana  Light  dt  H.  P. 
iSt  Mfg.  Co.  115  U.  8.  650,  29  L.  ed.  516;  NetP 
York  Health  Department  v.  Trinity  Church, 
145  N.  Y.  82,  27  L.  R.  A.  710. 

Article  2,  g  10,  of  the  Constitution  ffranU 
powers  to  cities  of  the  first  class,  co-orainate 
with  those  possessed  b^  the  legislature,  to  gov- 
ern in  local  matters  with  a  reserved  power  in 
the  legislature. 

St.  Louis  V.  Weston  U.  Teleg.  Co.  149  U.  S. 
465,  87  L.  ed.  810;  PeopU  v.  Hoge,  55  Cal.  612; 
State,  Kansas  City,  v.  Field,  99  Mo.  852; 
Scurry  v.  Seattle,  8  Wash.  278;  Howe  v.  BaHo, 
12  Wash.  627. 

Article  2.  §  102.  of  the  Constitution  is  self- 
executing,  and  gives  municipalities  lliis  power 
without  any  legislation. 

Re  Cheney,  90  Cal.  617;  Ex  parte  Tvttle,  91 
Cal.  589;  lie  Linehan,  72  Cal.  114;  McClGskep 
V.  Kreling,  76  Cal.  511;  Ex  parte  Casinello,  63 
Cal.  588;  Re  Stuart,  61  Cal.  374. 

The  general  welfare  clause  in  the  case  of  a 
city  of  this  class  is  sufficient,  and  is  not  incon* 
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sistent  with  the  general  policy  of  the  state. 
On  the  contrary  it  is  in  harmony  with  it. 

TheUen  v.  MeDamd,  84  Pla.  440.  26  L.  R. 
A.  234;  1  Dill.  Mun.  Corp.  4th  ed.  §  897,  and 
cases  cited;  MePhenon  v.  ChebansCy  114  III. 
46,  55  Am.  Rep.  857. 

Laws  against  worldly  labor  on  Sunday  are 
constitutional. 

Cooley,  Const.  Lim.  5th  cd.  589;  1  Dill. 
Mun.  Corp.  5th  ed.  §  897.  and  note. 

This  law  does  not  abridge  the  rights  of  citi- 
zens of  this  state. 

PeopU  V.  Hatibrouek,  11  Utah,  291. 

It  is  not  class  legislation. 

PeopU  V.  BtlUi,  99  Mich.  151,  22  L.  R. 
A.  696;  People  v.  Bavnor,  1  App.  Div.  459; 
Leiberman  v.  State,  26  Neb.  464;  Black,  Const. 
Prohibition,  §  71;  Com.  v.  Hamilton  Mfg.  Co. 
120  Mass.  883;  Foster  v.  Police  Comrs.  102  Cal. 
483. 

Barbering  is  not  a  work  of  necessity. 

<^n.  V.  Waldman,  140  Pa.  89,  11  L.  R.  A. 
563;  Stale  v.  Frederick,  45  Ark.  847;  State  v. 
Wellott,  54  Mo.  App.  310. 

^er  Ciiria>m: 

The  appellant  was  convicted  in  the  munic- 
ipal court  for  violating  a  city  ordinance  of  the 
city  of  TacoDia,  which  ordinance  prevents  bar- 
bers from  pursuing  their  calling,  from  shaving 
or  doing  any  work  in  connection  with  their 
trade,  for  compensation,  on  Sunday.  Appeal 
was  taken  to  the  superior  court  of  Pierce 
county.  On  the  trial,  appellant  was  again 
ronvicted,  and  from  the  Judgment  of  that 
coart  this  appeal  is  taken. 

This  Judg^ment  is  attacked  for  various  rea- 
sons by  the  appellant,  but,  with  the  view  we 
take  of  bis  last  contention,— tw.  that  the  law 
is  special,  and  is  obnoxious  to  the  provisions 
of  our  Constitution  in  relation  to  special  legis- 
lation,— a  discussion  of  the  other  propositions 


will  not  be  necessary.  One  class  of  people  is 
singled  out  by  this  law,  while  other  laboring 
people,  in  different  characters  of  employment, 
are  allowed  to  prosecute  their  work.  Conced- 
ing, for  the  purpose  of  this  case,  the  right  of 
the  legislature  to  pass  a  law  restricting  or  for- 
bidding manual  labor  on  Sunday,  yet,  under 
the  provisions  of  our  Constitution,  the  restric- 
tion must  be  imposed  alike  upon  all  residents 
of  the  state,  or  the  effect  of  the  law  would  be 
to  work  privileges  and  immunities  upon  one 
class  of  citizens  which  did  not  eaually  belong 
to  all  citizens.  If  this  law  is  valid,  then  the 
legislature  would  have  the  right  to  prohibit 
farm  labor  on  Sunday*,  to  prohibit  working  by 
printers  on  Sunday,  to  prohibit  nine-tenths  of 
the  employments  which  citizens  usually  en- 
gage in  in  this  country,  and  leave  the  other  one 
tenth  of  the  people  to  pursue  their  vocations. 
This  would  plainly  be  granting  privileges  and 
immunities  to  one  class  which  did  not  l)elong 
equally  to  all  citizens.  The  object  of  the  Con- 
stitution was  to  prohibit  special  legislation,  and 
substitute  in  its  place  a  general  law,  which  bore 
on  all  alike.  It  seems  to  us  that  the  ordinance 
in  question  is  "special  legislation,"  within  the 
meaning  of  the  Constitution:  and,  of  course,  if 
the  legislature  had  no  right  to  pass  such  a  law,  it 
could  not  delegate  such  power  to  a  city  council. 
This  view  is  sustained  by  Ex  parte  Jenizsch 
(Cal.) 32  L.  R.  A.  664;  Knm  v.  Chicago^  46  III. 
App.  445;  Pasadena  v.  Stimmn,  91  Cal.  238; 
State  V.  Granneman,  132  Mo.  326;  and  Eden 
V.  Pe4^,  161  111.  296,  32  L.  R.  A.  659.  It  is 
true,  there  have  been  some  decisions,  notably 
in  the  stale  of  New  York,  holding  the  contrary 
view ;  but  we  are  satisfied  with  the  reasoning 
of  the  cases  cited,  and  therefore  hold  the  or- 
dinance to  be  unconstitutional. 

The  judgment  will  be  reversed,  and  the  cause 
dismissed 
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John  D.  CHEEVER,  Appt., 

V. 

PITTSBrRG. CHENANGO,  &  LAKE  ERIE 
RAILROAD  COMPANY,  Respt. 

(150  N.  Y.  60.) 

One  wbotaJcefl  tlie  negotiable  note  of  a 
eorporatian  ^rom  its  president  as  collateral 
security  for  a  loan  to  bim  or  a  firm  to  which 
he  belongs  Is  not  precluded  from  claimini;  as  a 
bona  fide  bolder  by  reason  of  the  fact  that  the 
note  was  signed  by  the  president,  where  it  was 
payable  to  a  third  person  who  bad  indorsed  it. 

{Bartleti^  HaigM^  and  Vann,  JJ.,  diAsent.) 
(Ootober  6, 1«96.) 


APPEAL  by  plaintiff  from  a  judgment  of  the 
(General  I'erm  of  the  Supreme  Court,  First 
Department,  affirming  a  judgment  of  the  New 
York  County  Circuilin  favor  of  defendant  m 
an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  certain  promissory  notes. 
Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  James  J.  Myers  and  Austen  O* 
Fox,  with  Messrs.  Theall  &  Beam,  for  ap- 
pellant: 

The  presumption  is  that  the  rights  and  rela- 
tions of  parties  to  negotiable  paper  are  pre- 
cisely such  as  they  appear  upon  its  face. 

Hoge  V.  Lansing,  35  N.  Y.  136;  Colson  v. 
Arnot,  57  N.  Y.  259,  15  Am.  Rep.  496. 


NoTB;.—For  some  authorities  as  to  cfrcumstancee 
Kiring  notice  of  fraud  to  the  purchaser  of  neflrotla- 
bte  paper,  see  Ctonajobarie  Nat.  Bank  v.  Diefendorf 
'..V.r.)10L.R.  A.W7. 
311.  R  A. 


As  to  the  power  of  the  president  of  a  corpora- 
tion, see  note  Wait  v.  Nashua  Armory  Asso.  (N.  H.) 
U  L.  K.  A.  856. 
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When  these  notes  were  offered  as  collateral 
security  for  a  loan  to  the  firm  of  M.  S.  Frost 
&  8on,  each  note  upon  its  face  appeared  to  be, 
not  a  corporate  obligation  created  by  the  presi- 
dent in  his  own  favor,  but  rather  a  corporate 
obh'gation  issued  regularly  for  value  to  a  stran- 
ger, John  T.  Bruen,  and  indorsed  by  him  for 
value  to  M.  S.  Frost  &  Son,  who  were  then  the 
ostensible  owners. 

What  they  appeared  to  be  Mr.  Brooks  had  a 
right  to  assume  they  were. 

Uoge  V.  Lansing,  supra;  Mechanic^  Bkg. 
Asso.  V.  Neio  York  d  S,  White  Lead  Go.  35  N. 
Y.  505;  Belmont  Branch  of  State  Bank  v.  Hoge, 
Id.  65:  Magee  v.  Badger,  84  N.  Y.  247,  90  Am. 
Dec.  691;  Cdson  v.  Arnot,  57  N.  Y.  259,  15 
Am.  Rep.  496;  Central  Bank  v.  IJammett,  50 
N.  Y.  158;  Jarvis  v.  Manhattan  Beach  Co. 
148  N.  Y.  652,  31  L.  R.  A.  776;  Goodman  v. 
Simonds,  61  C.  8.  20  How.  865,  15  L.  ed.  941. 

The  mere  fact  that  Mr.  Frost,  who  presented 
the  notes  on  behalf  of  M.  8.  Frost  &  Son,  was 
president  of  the  defendant  corporation  did  not 
show  as  matter  of  law  that  the  firm  of  M.  8. 
Frost  &  Son  were  not  the  owners  of  the  notes. 

Ex  parte  Bushelt,  3  Mont.  D.  &  De  G.  615; 
Eifchange  Bank  v.  Monteath,  26  N.  Y.  505; 
Bank  oj  New  York  Nat.  Bkg.  Asso.  v.  Ameri- 
can Dock  d  T.  Co.  143  N.  Y.  559;  Jartis  v. 
Manhattan  BeacJi  Co.  sujrra;  Bank  of.  Gene- 
see V.  Patchin  Bank,  18  N.  Y.  309;  Farmers* 
d  M.  Bank  v.  Butchers*  d  D.  Bank,  16  N.  Y. 
125;  Smith  v.  Lusher,  5  Cow.  688:  Gale  v. 
Miller,  44  Barb.  420;  Bidlei/  v.  Toi/hr.  13 
East,  175;  Swan  v.  Steele,  7  East,  210;  Murphy 
v.  Camden,  18  Mo.  122;  Tutt  v.  Addams,  24 
Mo.  186;  Eckert  v.  Cameron,  48  Pa.  120:  At- 
tenborough  Bank  v.  Mackenzie,  25  L.  J.  Exch. 
244;  1  Ames,  Cases  on  Bilis  &  Notes,  743,  note 
(8);  7  Harvard  L.  Rev.  307;  Atlas  Nat.  Bank 
V.  Satery,  127  Mass.  75;  Fifth  Ward  Sav.  Bank 
v.  Ftrst  Nat.  Bank,  48  N.  J.  L.  518; 
Walker  v.  Kee,  14  S.  C.  142:  Lafayette  Sav. 
Bank  V.  St.  /^juis  Stoneirare  Co.  4  Mo.  App. 
276,  2  Mo.  Apo.  299;  Edwards  v.  TJtomas, 
66  Mo.  468;  Tevis  v.  7'evis,  24  Mo.  535;  Chap 
man  v.  Jiemington,  80  Mich.  552;  Freeman's 
Nat.  Bank  v.  Savory,  127  Mass.  80,  34  Am. 
Rep.  345. 

The  president  having  been  authorized  to 
give  the  corporate  notes  to  the  amount  of 
$10,000,  it  is  no  defense  as  against  a  purchaser 
for  value  without  notice  for  the  corporation  to 
show  that  the  president  abused  his  authority 
and  did  not  apply  the  notes  to  the  purpose 
which  was  indicated  in  the  resolution  of  au- 
thority. 

Jarvis  v.  Manhattan  Beach  Co.  148  N.  Y. 
652.  81  L.  R.  A.  776;  Uxington  v.  Butler,  81 
U.  8.  14  Wall.  282.  20  L.  ed.  809;  Bank  of 
Bengal  v.  Macleod,  7  Moore,  P.  C.  C.  35;  Ridg- 
uay  V.  Farmers'  Bank,  12  Serg.  &  R.  256.  14 
Am.  Dec.  681;  Exchange  Bank  v.  Monteath,  17 
Barb.  171. 

Mr,  Frank  SulliTan  Smith,  for  respond- 
ent: 

The  plaintiff  is  not  a  bona  fide  holder  of 
the  notes  for  value  without  notice  of  facts 
affecting  their  validity  before  maturity  and  in 
the  usual  course  of  business,  and  therefore 
cannot  recover  upon  said  notes. 

Wilson  V.  Metropolitan  Elev.  R.  Co,  120  N. 
145;  American  Exch,  Nat.  Bank  v.  Neto 
s.  R.  A. 


York  Belt,  d  P.  Co.  148  N.  Y.  698;  Manhattan 
L.  Ins.  Co.  V.  Forty-second  Street  d  G.  S.  F. 
R  Co.  139  N.  Y.  146;  Gerard  v.  MeCormick, 
130  N.  Y.  261,  14  L.  R.  A.  234;  Pendleton  v. 
Fay,  2  Paige,  202;  Shaw  v.  Spencer,  100  Mass. 
388,  1  Am.  Rep.  115,  97  Am.  Dec.  107;  Gar- 
rard V.  Pittsfnirgh  d  C.  R.  Co.  29  Pa.  154; 
Farrington  v.  South  Boston  R.  Co.  150  Mass. 
406,  5  L.  R.  A.  849:  Petrie  v.  Clark,  11  Serg. 
&  R.  377.  14  Am.  Dec.  686;  Culver  v.  Reno 
Real  Estate  Co.  91  Pa.  367;  Life  d  F.  Ins.  Co. 
V.  Mechanic's  F.  Ins.  Co.  7  Wend.  31:  Adriance 
V.  Roo7n€,  52  Barb.  399;  Stainer  v.  Tyson,  3 
Hill,  279;  Magee  v.  Badger,  34  N.  Y.  247,  90 
Am.  Dec.  691;  Chemvng  Canal  Bank  v.  Brad- 
?ier,  44  N.  Y.  680;  Kraft  v.  Freeman  Printing 
d  Pub.  Asso.  87  N.  Y.  628:  Central  Nat.  Bank 
V.  Connecticut  Mut.  L.  Ins.  Co.  104  U.  8.  54, 
26  L.  ed.  693. 

Where  a  party  has  knowledge  of  such  facts 
as  would  induce  a  man  of  ordinary  prudence 
to  make  further  inquirv,  a  failure  to  make 
inquiry  is  visited  with  all  the  consequences  of 
notice. 

Wade,  Law  of  Notice.  §  11;  Petrie  v.  Clark, 
Life  d  F.  Ins.  Co.  v.  Mechanic's  F.  Ins.  Co.. 
Adriance  v.  Roome,  Stainer  v.  Tyson,  and 
Culver  V.  Reno  Real  Estate  Co.  supra. 

The  original  bolder  was  not  a  holder  in  good 
faith. 

Knowing  Frost's  agency  for  the  railroad 
company,  and  that  he^was  acting  for  himself 
in  furtherance  of  a  personal  interest  adverse  to 
the  railroad  company,  Francis  A.  Brooks  was 
put  upon  inquirv  to  ascertain  whether  he  was 
authorized  by  the  railroad  company  to  make 
personal  use  of  the  notes.  To  rely  upon  the 
assurances  of  Frost  without  obtaining  knowl- 
edge of  the  truth  was  but  permitting  Frost  to 
commit  a  fraud  upon  the  railroad  company  as 
well  as  the  indorsee. 

Story,  Agency.  §  136;  Farmers*  d  M.  Ba7ik  v. 
Butchers'  d  D.  Bank,  16  N.  Y.  134:  Dofrden 
V.  Cryder,  55  N.  J.  L.  329;  Bank  of  New  York 
Nat.  Bkg.  Asso.  v.  American  Dock  d  T.  Co.  143 
N.  Y.  559;  Columbia  Bank  \.  Gospel  Tabernacle 
Church,  127  N.  Y.  361;  Life  d  F.  Ins.  Co.\. 
Meclianic's  F.  Ins.  Co.  supra;  German- AmeHcan 
Bank  v.  Brenham,  35  Fed.  Rep.  185;  Anderson 
V.  Kissam,  Id.  699;  Mechem,  Agencv,  §  393; 
Union  Nat.  Bank  v.  Underhill,  102  ^.  Y.  3H6; 
Moores  v.  National  Bank,  15  Fed.  Rep.  141: 
Moores  v.  Citizens'  Nat,  Bank,  111  U.  8.  156, 
28  L.  ed.  385. 

There  is  no  presumption  that  the  president 
of  a  corporation  has  power  to  bind  it. 

Lyndon  Mill  Co.  v.  Lyndon  Literary  <fe  B. 
List.  63  Vt.  581. 

The  notes  in  suit  having  been  obtained  and 
negotiated  in  fraud  of  the  railroad  company, 
the  onus  was  upon  the  plaintiff  of  showing 
that  he  acquired  the  said  notes  in  good  faith. 

Grant  v.  Walsh,  145  N.  Y.  502;  Joy  v. 
Diefendorf,  130  N.  Y.  6;  Canajohurie  Nat. 
Bank  v.  Diefendorf,  123  N.  Y.  191.  10  L.  R 
A.  676;  Vosburgy.  Diefendorf,  119  N  Y.  857; 
Nickerson  v.  Ruger,  76  N.  Y.  282;  Ocean  Nat. 
Bankv.  Carll,  55  N.  Y.  441;  First  Nat,  Bank 
V.  Green,  43  N.  Y.  298. 

The  pledge  of  the  notes  in  suit  by  the  presi- 
dent of  the  railroad  company  was  unauthorized 
and  cannot  bind  the  defendant. 

S7iaw  V.  Saranac  Horse  Nail  Co.  144  N.  Y. 
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220;  Cumming  v.  Wiiliafruon,  1  Sandf.  Ch.  17; 
Waldron  v.  McComb,  1  Hill,  111;  Bloomer  v. 
Waldron,  3  Hill.  361;  Albany  F,  Im.  Co.  v.  Bay, 
4  N.  Y.  9:  Merchants  Bank  v.  Livingston,  74 
N.  Y.  223;  Wright,  A^rency,  79;  Mechem, 
Agency,  §  356;  Story,  Ageocy,  78;  Raodolpb, 
Com.  Paper,  i5  794;  Bank  of  Bengal  v,  MacLeod , 
7  Moore,  P.  C  C.  35;  Franeia  v.  Joseph,  3 
Edw.  Ch.  182;  Perry  v.  Council  Bluffs  City 
W.fterworks  Co.  67  Hun,  456;  Park  Bank  v. 
Wiitson,  42  N.  Y.  490,  1  Am.  Rep.  573. 

Ii  is  immaterial  whether  the  notes  were  taken 
in  STOod  faith  and  for  valae  before  maturity 
if  the  circumstances  attending  their  issue  were 
sutticient  to  put  Mr.  Brooks  upon  his  inquiry, 
and  if  the  result  of  such  inquiry  diligently 
pursued  would  have  acquainted  him  with  the 
facts  which  rendered  the  transaction  unlawful. 

Wilson Y.  Metropolitan  Elev.  R,Co,  120 N.  Y. 
145;  Pendleton  v.  Fay,  2  Paijre,  202;  Garrard 
?.  Pittsburgh  <k  C,  R.  Co.  29  Pa.  154;  Shaw  v. 
Spencer,  100  Mass.  388,  1  Am.  Rep.  115,  97 
Am.  Dec.  107. 

When  fraud  in  fact  is  self-evident,  as  in  a 
case  of  deception,  or  misrepresentations  found 
or  attempted,  it  is  the  duty  of  the  court  to  ad- 
judge  upon    it  without  submitting  it  to  the 

Thomp.  Trials,  §  1931,  citing  WUliams  v. 
IPtrUharn,  30  Ala.  211;  Hardy  v.  Simpson,  13 
Inrd.  L.  132;  Sturtetant  v.  Ballard,  9  Johns. 
337,  6  Am.  Dec.  281;  Worseky  v.  Demattos, 
1  Burr.  467;  Bigelow,  Fr.  Ist  ed.  468;  Oage  v. 
Parker,  25  Barb.  141;  Ertrin  v.  Voorhees,  26 
Barb.  127. 

Proof  that  a  promissory  note  purporting  to 
be  made  by  a  corporation  was  signed  by  the 
pre<>ident  and  secretary  is  not  sufficient  without 
proof  of  the  authority  of  the  president  and 
secretary  to  sign  the  note. 

McCuUough  v.  Moss,  5  Denio.  567;  People* s 
Banky.  St,  Anthony's  Roman  CathoUe  Church, 
109  N.  Y.  512;  NcUional  Bank  v.  Narassa 
Phftsphate  Co.  56  Hun,  136;  Dabney  v.  Stevens. 
40  How.  Pr  341:  First  NaL  Bank  v.  Covncil 
Bluffs  City  Waterworks  Co.  56  Hun,  412;  Wah- 
lig  V.  Standard  Pump  Co.  30  N.  Y.  8.  R.  890. 

O'Brien*  J. ,  delivered  the  opinion  of  the 
court: 

The  complaint  in  this  action  contained  four 
separate  causes  of  action,  each  upon  a  promis- 
sory note  of  the  defendant.  The  last  two 
causes  of  action  were  not  defended,  and  upon 
tbesse  the  plaintiff  recovered,  but  was  defeated 
upon  the  two  notes  embraced  in  the  first  and 
second  causes  of  action.  The  defense  to  these 
two  notes  waa  that  they  were  made  by  the  de- 
fendant's president,  one  M.  8.  Frost',  and  by 
bim  wroogfuUv  diverted  from  the  uses  and 
purposes  for  which  they  were  intended  to  his 
own  personal  or  private  benefit,  or  the  benefit 
of  a  firm  of  which  he  was  a  member,  and  that 
the  plaintiff  is  not  a  bona  fide  holder,  but 
chargeable  with  notice  of  these  facts.  The 
following  are  copies  of  the  two  notes  in  con- 
troversy, with  the  indorsements  thereon  when 
pat  in  circulation  by  the  defendant's  presi- 
dent. 

15,000. 

Giwnville,  Pa.,  Febr'v  24th,  18S8. 

Four  months  after  date  the  Pittsburgh. 
■Shenango,  &  lAkg  Erie   Railroad  Company 

4L.  R.  A. 


promises  to  pay  to  the  order  of  John  T.  Bruen 
five  thousand  dollars,  at  the  American  Ex- 
change National  Bank,  New  York  City. 
Value  received. 

The  Pittsburgh. Shenango,  &  Lake  Erie  Rail- 
road Company,  by  M.  S.  Frost,  President. 
Attest:    E.  S.  Templeton,  Secretary. 

Indorsed:  Pay  to  the  order  of  M.  S.  Frost 
&  Son.  John  T.  Bruen. 

M.  S.  Frost  &  Son. 

$5,000.00. 

Greenville.  Pa.,  Feb'y  24th,  1888. 

Three  months  after  date  the  Pittsburgh, 
Shenantro,  &  Lake  Erie  Railroad  Company 
promises  to  pay  to  the  order  of  John  T.  Bruen 
five  thousand  dollars,  at  the  American  Ex- 
change National  Bank,  New  York  City. 
Value  received. 

The  Pittsburgh, Shenango,  &  Lake  Erie  Rail- 
road Company,  by  M.  S.  Frost,  President. 
Attest:    E.  S.  Templeton,  Secretary. 

Indorsed:  John  T.  Bruen. 

M.  S.  Frost  &  Son. 

The  body  of  these  notes,  and  every  part  of 
them  except  the  signature  of  the  president,  was 
in  the  handwriting  of  Templeton,  the  secretary. 
The  president  was  authorized  by  the  board  of 
directors  to  issue  the  corporate  notes  to  the  ex- 
tent of  $10,000  for  the  purpose  of  purchasing 
flat  cars.  In  March.  1888,  l)efore  the  notes  be- 
came due,  Frost  went  to  Boston,  and  there 
negotiated  a  cash  loan  of  $30,000  from  Francis 
A.  Brooks  for  the  benefit  of  M.  S.  Frost  & 
Son,  giving  the  firm  note  therefor,  and  deliver- 
ing to  him  the  two  notes  in  question,  indorsed 
as  they  now  appear,  with  other  obligation?,  as 
collateral  security  for  the  payment  of  this 
loan.  Subsequent  to  the  maturity  of  the  notes. 
Brooks  became  the  absolute  owner,  by  consent 
of  the  pledgeor,  and  the  proceeds  applied  upon 
the  debt,  and  still  later  he  transferred  them  to 
a  third  party,  and  they  have  come  to  the  hands 
of  the  plaintiff,  for  value.  It  is  not  claimed 
that  the  plaintiff  occupies  any  other  or  differ- 
ent position  than  Brooks  would  if  he  had 
brought  the  action  upon  the  notes  at  maturity. 
Bruen.  the  payee  of  the  notes,  was  the  private 
secretary  of  Frost,  the  president;  and  the  notes 
were  made  payable  to  him  by  Templeton-,  the 
secretary  of  defendant,  who  drew  them  in  that 
form  at  the  suggestion  of  the  president.  There 
is  not,  and  cannot  be,  any  dispute  with  respect 
to  the  authority  of  Frost  to  make  the  notes. 
They  were  made  with  suflicient  authority,  the 
fraud  upon  the  defendant  consisting  in  the 
wrongful  use  of  them  when  made  for  a  legiti- 
mate purpose,  by  the  president  for  his  own 
private  business.  Nor  is  there  any  dispute 
with  respect  to  the  fact  appearing  on  the  plain- 
tiff's  case,  that  Brooks  paid  value  for  the  notes, 
and  made  present  advances  in  cash  to  Frost  in 
the  sum  already  staled.  It  is  equally  clear 
upon  the  record  that  Brooks  had  no  actual 
knowledge  of  the  facts  surrounding  the  origin 
of  the  paper,  or  of  the  diversion  of  it  by  the 
president.  lie  received  the  notes  and  made 
the  advances  in  Boston,  whereas  they  were 
made,  and  the  transactions  stated  with  respect 
to  them  took  place,  in  a  distant  state,  where  the 
office  of  the  company  was,  and  is  indicated  on 
the  paper  as  the  place  where  made. 
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The  learned  trial  judge  held,  as  matter  of 
law,  that  the  plaintiff  could  not  recover  upon 
the  notes,  for  the  reason  that  be  was  charge- 
able with  knowledge  of  the  facts  and  circum- 
stances that  rendered  them  invalid  in  the  bands 
of  FrosL  The  plaintiff  is  doubtless  charge- 
able with  such  knowledge  or  notice  as  to  the 
antecedent  equities  of  the  defendant  as  Brooks, 
his  assignor,  bad,  bu^  with  no  others.  If  the 
notes  were  valid  obligations  in  the  bands  of 
Brooks,  the  plaintiff  may  assert  every  right 
that  be  could  have  asserted.  It  needs  no  argu- 
ment to  show  that  if  Brooks  bad  knowledge  (^r 
notice,  or  is  in  law  chargeable  with  knowledge 
or  notice,  of  the  fraud  by  means  of  which  the 
notes  were  diverted  from  the  purpose  for  which 
they  were  authorized  to  be  made,  the  plaintiff 
cannot  recover.  But  it  is  not  claimed  that  he 
knew  any  tbinj^  about  the  origin  or  diversion  of 
the  paper,  in  uict.  All  that  is  claimed  is  that 
when  it  was  presented  to  him  in  Boston  by 
Frost,  whom  he  knew  to  be  the*president  of  the 
railroad,  there  was  enough  upon  the  face  of  the 
paper  to  put  him  upon  mquiry,  and  therefore 
to  charge  him  with  knowledge  of  all  tbe  facts 
that  such  inquiry  would  have  disclosed.  He 
knew  nothing,  so  far  as  appears,  outside  of  the 
paper  itself,  except  the  fact  that  the  party  pre- 
senting it  was  defendant's  president,  ana  that 
be  was  proposing  to  pledge  tbe  notes  for  his 
own  debt,  or  rather  for  the  debt  of  bis  firm, 
which,  for  all  the  purposes  of  tbe  question,  mny 
be  assumed  to  be  the  same  thing.  The  question 
in  the  case  is  therefore  reduced  to  a  very 
narrow  inquiry,  and  that  is  whether  Brooks, 
standing  in  all  other  respects  in  the  position, 
and  susiainiDg  tbe  character,  of  a  bona  fide 
purchaser  of  negotiable  paper,  is  deprived  of 
that  character  and  the  benetits  of  that  position 
by  reason  of  anything  appearing  upon  the 
face  of  the  notes  themselves. 

The  mind,  at  the  threshold  of  the  inquiry, 
encounters  two  principles  that  point  in  opposite 
directions,  and  lead  to  different  conclusions, 
as  the  one  or  tbe  other  is  allowed  to  preponder- 
ate in  the  mental  process  of  determining  the 
legal  rights  of  the  parties.  On  the  one  hand 
is  the  principle  which  protects  a  bona  fide 
holder  of  commercial  paper  from  existing,  an- 
tecedent equities  between  tbe  parties,  and  on 
the  other  the  principle  which  protects  a  corpo- 
ration from  the  unauthorized  and  fraudulent 
acts  of  its  own  ofiicers.  There  is  not  much 
difficulty  in  stating  the  rule  of  law  defining  the 
duties  and  obligations  of  a  party  to  whom 
negotiable  paper  is  presented  for  discount  or 
sale  before  due.  He  is  not  bound,  at  bis  peril, 
to  be  on  tbe  alert  for  circumstances  which 
might  possibly  excite  the  suspicion  of  wary 
vigilance.  He  does  not  owe  to  the  party  who 
puts  the  paper  afloat  the  duty  of  active  inquiry, 
in  order  to  avert  the  imputation  of  bad  faith. 
Tbe  rights  of  the  holder  are  to  be  determined 
by  the  simple  test  of  honesty  and  good  faith, 
and  not  by  a  speculative  issue  as  to  bis  diligence 
or  negligence.  The  holder's  rights  cannot  be 
defeated  without  proof  of  actual  notice  of  tbe 
defect  in  title,  or  bad  faith  on  his  part,  evi- 
denced by  circumstances.  Though  he  may 
have  been  negli^^ent  in  taking  the  paper,  and 
omitted  precautions  which  a  prudent  man 
would  have  taken,  nevertheless,  unless  he  acted 

-ala  fide,  his  title,  according  to  settled  doc- 
.  R.  A. 


trine,  will  prevail.  Magee  v.  Badger,  84  N.  Y. 
249,  90  Am.  Dec.  691;  American  Ezeh.  i\at. 
Bank  v.  New  York  Belt,  dt  P.  Co.  148  N.  Y.  705; 
Knox  V.  Eden  Musee  America  in  Co.  Id.  454,  31 
L.  R.  A.  779;  Cnnajoharie  Nat.  Bank  v.  Dief- 
endorf,  123  N.  Y.  202,  10  L.  R.  A.  670;  Va9- 
hurgh  v.  IHefendorJ\  119  N.  Y.  357;  Jartis  v. 
ManJiattan  Beach  Co.  148  N.  Y.  652.  31  L.  R. 
A.  776. 

Applying  these  rules  to  tbe  conceded  facts 
of  the  case,  it  seems  to  me  to  be  impossible  to 
impute  bad  faith  to  Brooks  in  the  transaction. 
He  advanced  a  large  sum  of  money  on  the  faith 
of  the  paper,  without  any  actual  knowledge 
that  the  relations  of  the  party  with  whom  be 
dealt  to  the  paper  were  different  from  what 
they  appeared  to  be  on  the  face  of  it.  The 
question  now  is,  not  what  the  facts  were,  but 
what  they  appeared  to  be,  and  what  he  had  tbe 
right,  from  the  notes  themselves,  to  assume. 
He  had  the  right  to  assume  that  the  relations^ 
to  the  paper  of  every  party  whose  name  ap- 
peared on  it  were  precisely  what  they  appeared, 
to  be.  Hoge  v.  Lantdng,  85  N.  Y.  l:i6.  He  had 
tbe  right  to  believe  that  the  notes  had  lx.'en^ 
issued  bv  the  defendant  to  Bruen  for  value,  in 
tbe  regular  course  of  business,  and  were  by  hinai 
transferred  to  Frost  &  ISon  in  like  manner. 
There  was  nothing  to  suggest  to  him  that 
Frost  was  dealing  with  paper  that  belonged  to-, 
the  railroad,  for  his  own  benefit.  The  appear- 
ances were  that  the  defendant  had  put  tbe  notes 
in  circulation  by  delivery  to  Bruen,  and  that 
they  came  to  Frost's  firm  in  the  regular  course 
of  business,  for  value,  and  were  then  the  prop- 
erty of  the  firm.  It  is  quite  true  that  all  these 
appearances  were  deceptive,  and  that  the  actual 
facts  were  otherwise.  But  how  was  a  banker 
or  business  man  in  Boston  to  know  or  suspect 
that  Br\ien  was  only  the  nominal  payee,  and  a 
mere  instrument  in  the  transaction  to  enable 
the  president  to  divert  the  paper  to  his  own  use? 
The  name  of  the  party  who  presented  it  and 
had  it  in  his  possession  appeared  on  the  faoe- 
of  the  paper  to  have  signed  it  as  president.  The 
name  of  another  oflicer  of  the  corporation  was 
upon  it  also,  attesting  its  reg[ularity,  and  every- 
thing was  in  his  handwriting,  except  the  sig- 
nature of  the  president  and  the  indorsement  of 
the  payee.  So  far  as  Brooks  was  concerned, 
the  paper  showed  that  it  had  been  issued  to  a 
stranger  in  the  regular  course  of  busine;%s, 
and,  through  his  indorsement,  had  come  to  the 
hands  of  a  mercantile  firm  of  which  the  presi- 
dent of  the  corporation  was  a  member.  If 
this  were  the  fact,  there  is  no  doubt  as  to  his 
right  to  use  it  in  the  business  of  the  firm.  The 
holder  of  a  note,  who  has  no  actual  knowledge 
or  notice  of  a  defect  in  the  title,  or  other 
equities  between  the  parties,  when  circum- 
stances come  to  his  knowledge  sufficient  to  put 
him  upon  inquiry,  is  chargeable  with  knowl- 
edge or  all  the  facts  that  such  inquiry  would 
have  revealed.  The  difficulty  in  this  case  is  to 
find  the  circumstance  which  can  be  said  to  be- 
sufficient  to  put  Brooks  upon  tbe  inquiry. 
There  was  absolutely  nothing  on  the  face  of 
the  paper,  except  the  signature,  as  president, 
of  the  party  who  was  dealing  with  it;  and 
that,  we  think,  was  not  sufficient,  in  view  of 
the  fact  that  the  ap()earances  were  that  he  was. 
a  purchaser  from  a  third  party.  The  principle- 
that  applies  in  a  case  where  an  officer  oi  as» 
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oorporation  makes  the  corporate  obligation 
payable  to  himself,  and  then  attempts  to  deal 
with  it  for  bis  own  benefit,  does  not  aid  in 
solving  the  qaestion  in  this  case.  When  paper 
of  that  character  is  presented  by  the  officer  or 
agent  of  the  corporation,  it  bears  upon  its  face 
sufficient  notice  of  the  incapacity  of  the  officer 
or  agent  to  issue  it.  Hanover  Nat.  Bank  v. 
American  Dock  d:  T.  Co.  148  N.  Y.  612;  Bank 
of  New  York  Nat.  Bkg.  Asho.y.  American  Dock 
d'  T.  Co.  143  N.  Y.  559;  Wilson  v.  Metropolitan 
Elet.  R.  Co.  120  N.  Y.  145;  Gerard  v.  McCor 
miek,  130  N.  Y.  261,  14  L.  R.  A.  234.  There 
are  numerous  cases  that  belong  to  that  class 
cited  by  the  learned  counsel  for  the  defendant 
in  his  brief.  There  is  a  manifest  distinction 
between  them  and  tbe  case  at  bar.  Here  the 
officer  was  not  dealing  with  corporate  notes 
payable  to  himself,  but  with  notes  that  had 
been  regularly  issued,  so  far  as  appeared  from 
their  face,  to  a  stranger,  and  by  him  transferred 
to  a  firm  of  which  the  officer  was  a  member, 
and  for  which  he  acted  as  agent  in  procuring 
the  loan  from  Brooks,  and  pledging  them  as 
security.  The  presence  of  Frost's  name  upon 
the  paper,  as  one  of  the  agents  who  issued  it, 
was  not  naturally  or  reasonably  calculated, 
under  the  circumstances,  to  arouse  suspicion 
in  the  nvind  of  Brooks,  or  to  lead  him  to 
believe  that  tbe  president  was  attempting  to 
defraud  the  corporation  in  disposing  of  the 
notes.  None  of  the  cases  cited  by  the  learned 
counsel  for  the  defendant  sustain  the  proposi- 
tion that  such  a  circumstance  is  sufficient  to 
put  the  purchaser  of  negotiable  paper  upon 
inquiry,  or  charge  him  with  knowledge  of  the 
fact  in  case  he  fails  to  make  it;  and  there  are 
many  cases  that  tend  to  support  the  contrary 
view.  American  Exch.  Nat.  Bank  v.  Ne'io 
York  Belt,  db  P.  Co.  148  N.  Y.  698;  Miller  v. 
Conwlidation  Bank,  48  Pa.  514,  88  Am.  Dec. 
475;   Walker  v.  Kee,  14  S.  0.  142. 

It  is  said  that,  if  the  plaintiff's  right  to 
recover  in  this  case  is  sanctioned  by  this  court, 
an  easy  way  will  be  opened  for  the  perpetration 
of  frauds  upon  corporations  by  officers  in- 
trusted wnth  its  negotiable  obligations,  and 
that  the  device  of  making  the  paper  payable  to 
the  order  of  a  nominal  payee,  interested  or  aid- 
ing in  tbe  fraud,  will  be  a  favorite  one  to 
accomplish  tbe  end.  We  must  leave  all  such 
ca.se8  to  be  dealt  with  upon  the  peculiar  facts 
and  circumstances  as  they  arise.  It  is  more 
reasonable  and  just  to  assume  that  corporations 
will  be  able  to  protect  themselves  by  proper 
vigilance  from  the  dishonesty  of  their  own 
officers,  than  to  impute  to  parties  who  have 
taken  the  paper  for  value,  ignorant  of  its  ori- 
gin, constructive  knowledge  of  the  facts,  upon 
»ich  circumstances  as  exist  in  this  case. 

We  think  that  there  was  nothing  on  tbe  face 
of  the  paper,  or  in  the  facts  shown,  to  warrant 
tbe  court  in  holdiog,  as  matter  of  law,  as  ir.  did, 
that  the  obligations  were  received  by  Brooks, 
and  the  advances  made  on  them,  mala  fide. 
That  is  tbe  effect  of  the  ruling  at  the  trial,  and 
tbe  conclusion  was  not  supported  by  the  facts. 
It  follows  that  t/ie  judgment  mu/it  be  reversed. 
and  a  new  trial  granted;  costs  to  abide  the 
event 

Andrews,  Ch.  J.,  and  Gray  and  Martin, 

J  J.,  concur.  ^ 
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Bartlett,  J.,  dissenting: 
The  contest  in  this  case  arises  over  two  notes 
for  $5,000,  constituting  the  first  and  second 
causes  of  actioA  set  forth  in  the  amended  com- 
plaint. The  plaintiff's  exceptions  were  heard 
in  the  first  instance  at  general  term,  were 
overruled,  and  as  to  these  causes  of  action  the 
complaint  was  dismissed.  The  material  facts 
to  be  considered  on  this  appeal  are  undisputed. 
On  the  17th  day  of  February,  1888,  the  board 
of  directors  of  the  defendant  railroad  company 
held  a  meeting,  and  adopted  the  following  res- 
olution :  ''Resolved,  that  the  president  be,  and 
he  is  hereby,  authorized  to  make  a  contract  for 
the  purchase  of  fifty  flat  cars  for  the  use  of  this 
company,  and  is  authorized,  in  carrying  out 
this  purpose,  to  give  the  notes  of  this  company, 
to  the  sum  of  $10,000."  M.  S.  Frost,  the 
president  of  the  company,  on  the  day  the 
resolution  was  passed,  asked  the  secretary  to 
prepare  the  notes  in  blank,  and,  upon  objection 
being  made,  suggested  that  they  be  payable  to 
Mr.  Bruen,  his  private  secretary;  stating  that, 
when  he  wished  to  negotiate  the  notes,  Bruen 
could  indorse  them.  It  is  admitted  that  the 
president  of  the  company  fraudulently  appro- 
priated these  notes  to  his  own  use,  and  that  no 
part  of  the  proceeds  was  used  in  procuring  cars 
under  the  resolution,  or  for  the  benefit  of  the 
company  in  any  way.  The  disposition  made 
of  these  notes  by  Frost,  the  president  of  the 
defendant  is  set  forth  in  the  testimony  of  Fran- 
I  cis  A.  Brooks,  of  Boston,  the  alleged  holder  in 
,  good  faith.  He  states:  "I  had  business  trans- 
i  actions  with  Mr.  Frost  ...  on  the  19th  day 
I  of  March,  1888.  I  took  of  him  the  note  of  JA. 
I  S.  Frost  &  Son  for  $30,000.  ...  He  then  ap- 
I  plied  to  me  for  a  loan  of  $30,000,  and  I  made 
I  such  loan,  and  took  the  note  of  M.  S.  Frost  <& 
I  Son,  of  him,  for  that  amount.  I  received  of 
him,  as  collateral  security  for  said  note  of 
;  $30,000,  certificates  or  receipts  representing 
bonds  of  the  Pittsburgh,  Shenango,  &  Lake 
Erie  Railroad  Company,  deposited  with  a  cer- 
tain trust  company  or  companies,  of  a  par 
value  of  $21,000;  also  two  notes,  of  $5,000 
each,  of  the  Pittsburgh,  Shenango,  &  Lake 
Erie  Railroad  Company,  dated  February  24, 
1888,  one  payable  on  three  months'  time,  and 
one  payable  on  four  months'  time."  Brooks 
also  testifies  that  he  did  not  become  the  absolute 
owner  of  tbe  notes  until  long  after  they  were 
due,  and  that  in  the  October  or  November 
before  he  swore  to  his  deposition  in  this  action 
he  transferred  them.  At  the  time  the  notes  fell 
due  they  were  not  presented  to  the  company 
for  payment.  The  two  notes  were  in  the  fol- 
lowing form,  except  one  was  for  three  months, 
and  the  other  four  months: 

$5,000.  Greenville.  Pa.,  Feb'y  24.  1888. 

Three  months  after  date  the  Pittsburgh, 
Shenango,  <&  Lake  Erie  Railroad  Company 
promises  to  pay  to  the  order  of  John  T.  Bruen 
five  thousand  dollars,  at  the  American  Ex- 
change National  Bank,  New  York  City. 
Value  received. 

The  Pittsburgh,  Shenango,  and  Lake  Erie 
Railroad  Company,  by  M.  S.  Frost,  President. 

Attest:    E.  S.  Templeton,  Secretary. 

One  note  was  indorsed:  "John  T.  Bruen. 
M.  S.  Frost  &  Son."    The  other  was  indorsed: 
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*'Pfty  to  tbe  order  of  M.  8.  Frost  &  Son.     John 
T.  Bruen.     M.  S.  Frost  &  Son." 

It  is  not  claimed  that  Bruen,  tbe  private  sec- 
retary of  Frost,  and  the  payee V)f  these  notes, 
had  any  interest  whatever  in  them.  One  note 
was  indorsed  by  him  to  M.  S.  Frost  &  Son,  and 
the  other  in  blank.  It  is  not  claimed  that  this 
transfer  was  for  value.  The  one  Question  is 
whether  Brooks  was  tbe  bona  fide  bolder  of  tbe 
notes,  for  value,  in  the  usual  course  of  business, 
before  maturity,  and  without  notice  of  facts 
affecting  their  validity;  it  not  appearing  that  be 
had  knowledge  of  the  fraudulent  acts  of  Frost 
in  diverting  the  paper  of  tbe  corporation  to  bis 
own  use,  although  he  did  know  that  Frost 
was  president  oF  defendant,  and  was  using 
these  notes  for  his  own  purposes.  In  other 
words,  was  there  enough  upon  the  face  of  this 
negotiable  paper,  and  the  transaction  in  which 
he  took  it,  as  collateral  security  for  the  loan  be 
then  made,  not  only  to  have  put  Brooks,  as  a 
prudent  man,  upon  inquiry,  but  to  enable  the 
■court  to  say,  as  matter  of  law,  on  tbe  undis- 
puted facts,  that  he  acted  mala  fide  in  not  re- 
quiring Frost  to  disclose  his  authority  to  trans- 
fer his  company's  notes  as  collateral  in  his  own 
business?  Counsel  do  not  agree  as  to  whether 
the  evidence  shows  that  the  loan  was  made  to 
Frost,  or  to  his  firm.  Brooks's  testimony  may 
be  read  either  way,  possibly.  At  all  events,  it 
does  not  seem  perfectly  clear,  but  we  do  not 
regard  it  as  important.  Frost  was  borrowing 
this  money  and  using  the  notes  of  bis  company 
for  bis  own  purposes,  either  as  an  individual, 
or  for  bis  firm.  Although  a  partnership  is  to 
be  regarded  as  a  legal  entity  for  certain  pur- 
poses, this  fiction  may  not  be  invoked  to  shield 
one  of  tbe  copartners,  or  to  enable  him  to  do 
as  a  partner  that  which  the  law  prohibits  him 
from  doing  as  an  individual.  Jones  v.  Blun, 
145  N.  Y.  333. 

It  is  the  contention  of  tbe  learned  counsel  for 
the  appellant  that,  when  these  notes  were 
offered  to  Brooks  as  collateral  security,  they 
were  not,  upon  their  face,  corporate  obligations 
created  by  Frost  in  bis  own  favor,  but  rather 
a  corporate  obligation  issued  regularly,  for 
value,  to  a  stranger,  John  T.  Bruen,  and  in- 
dorsed by  him,  for  value,  to  M.  S.  Frost  & 
Son,  who  were  then  the  ostensible  owners.  I 
do  not  think,  upon  the  face  of  the  notes  and 
the  transaction  of  loan,  there  was  enough  to 
warrant  Brooks  in  assuming  that  M.  S.  Frost 
&  Son  were  the  ostensible  holders,  for  value, 
from  a  stranger.  In  tbe  loan  transaction, 
Frost  gave  Brooks,  as  collateral,  only  securities 
of  the  company  of  which  be  was  president; 
and,  as  to  the  notes  in  controversy,  the  original 
payee  indorsed  direct  to  Frost's  firm.  If  ibis 
simple  devise  is  to  serve  tbe  purposes  of  dis- 
honest officers  of  corporations,  who  desire  to 
realize  upon  corporate  paper  of  their  own 
fraudulent  creation,  then  the  way  is  open  to 
them  for  unrestricted  plunder.  A  president  of 
a  corporation  executes  its  note,  fills  in  as  payee 
the  name  of  his  office  boy,  and,  upcm  securing 
tbe  latter's  indorsement  to  his  firm,  is  possessed 
of  paper  issued  regularly  for  value  to  a 
stranger,  and  duly  indorsed.  Anyone  in  the 
commercial  world  is  then  at  liberty  to  discount 
the  note  without  fear  of  legal  consequences, 
'^he  fact  that  Frost  was  in  the  possession  of 
otes  of  the  defendant,  indorsed  to  him  by 
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the  original  payee,  which  he  had  executed  as 
its  president,  and  proposed  to  use  for  bis  own 
purposes,  was  enough  to  put  Brooks  upon  in- 
quiry; and,  failing  to  do  so,  he  acted  maia 
fide.  This  is  a  safe  rule,  and  any  other  would 
be  fraught  with  the  greatest  danger  to  corpo- 
rations. It  is,  of  course,  quite  possible  that 
the  president  or  other  officer  of  a  corporation 
may  be  lawfully  in  possession  of  its  commercial 
paper,  executed  by  himself,  and  entitled  to  use 
it  in  his  own  business,  but  there  is  no  hardship 
in  a  rule  requiring  tbe  proposed  purchaser  to 
ascertain  the  fact.  There  is  no  peril  to  tbe 
general  business  public  in  such  a  rule,  as  the 
fact  that  the  officer  of  a  corporation  desires  to 
use  its  paper,  signed  by  himself,  in  bis  private 
business,  is  an  unusual  circumstance,  and 
naturally  suggests  inquiry.  In  the  case  at  bar, 
if  inquiry  had  been  made  of  the  secretary  of 
the  company  an  immediate  disclosure  of  tbe 
proposed  fraud  upon  the  defendant  would  have 
resulted.  This  rule  invokes  no  new  principle, 
and  is  in  harmony  with  the  law  for  the  protec- 
tion of  tbe  bona  fide  purchaser  for  value,  as 
expounded  in  this  country  for  many  years.  In 
Mayee  v.  Badger,  34  N.  Y.  249,  90  Am.  Dec. 
691,  this  court,  in  referring  to  the  rights  of  the 
bona  fide  holder  of  commercial  paper,  said: 
"He  is  not  bound,  at  his  peril,  to  baupon  the 
alert  for  circumstances  which  might  possibly 
excite  tbe  suspicions  of  wary  vigilance.  He 
does  not  owe  to  the  party  who  puts  negotiable 
paper  afloat  the  duty  of  active  inquiry,  to  avert 
tbe  imputation  of  bad  faith.  'The  rights  of 
tbe  holder  are  to  be  determined  by  tbe  simple 
test  of  honesty  and  good  faith,  and  not  by  a 
speculative  issue  as  to  his  diligence  or  negli- 
gence." This  is  a  clear  statement  of  the  rule 
of  law,  and  its  application  to  the  facts  in  the 
case  at  bar  defeats  recovery.  The  rule  was  re- 
stated by  this  court  very  recently  as  follows: 
"In  all  cases  where  it  is  sought  to  defeat  tbe 
right  of  the  holder  of  negotiable  paper  before 
maturity  to  recover  against  the  maker,  it  is 
essential  that  actual  notice  be  proved  of  the 
defect  in  title,  or  that  circumstances  be  shown 
evidencing  bad  faith  in  tbe  bolder  and  creating 
reasonable  grounds  for  suspecting  his  conduct 
in  the  transaction."  American  Exeh,  Not. 
Bank  v.  Neio  York  Belt,  cfe  P.  Co.  148  N.  Y. 
705.  Also  in  Knox  v.  Eden  Mvftee  Amerimin 
Co.  148  N.  Y.  454,  31  L.  R.  A.  779,  the  rule  is 
thus  stated:  **And  the  transferee,  although  he 
may  have  been  negligent  in  taking  it,  and 
omitted  precautions  which  a  prudent  man 
would  have  taken,  nevertheless,  unless  he  acted 
mala  fide,  bis  title,  according  to  the  doctrine 
now  settled,  will  prevail."  In  Cnnnjoharie 
Nat,  Bank  v.  Diefendorf,  123  N.  Y.  202,  10 
L.  R.  A.  676,  this  court  said  in  regard  to  tbe 
rights  of  tbe  holder  of  commercial  paper: 
"What  constitutes  good  faith  in  such  transac- 
tions has  been  the  subject  of  frequent  discus- 
sion in  the  books,  and  while  differences  of 
opinion  may  exist  on  some  points,  there  is  per- 
fect uniformity  among  them  upon  the  point 
that  a  want  of  good  faith  in  the  transaction  is 
fatal  to  the  title  of  the  holder.  .  .  .  The 
requirement  of  good  faith  is  expressed  in  the 
very  term  by  which  a  holder  is  protected,  and 
is  fundamental  in  tbe  maintenance  of  that 
character."  The  Supreme  Court  of  the  United 
States,   in    Murray  v.   Lardner,  69  U.  S.   2 
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Wall.  121. 17  L.  ed.  859,  said:  "The  rule  may 
perhaps  be  said  to  resolve  itself  into  a  question 
of  honesty  or  dishonesty,  for  guilty  knowledge 
and  wilful  ignorance  alike  involve  the  result 
of  bad  faith." 

The  burden  of  establishing  good  faith  is 
upon  (be  plaintiff,  and,  when  the  presumption 
in  his  favor  is  rebutted  by  defendant's  proofs, 
then  be  must  show  affirmatively  his  good 
faith.  In  this  case  the  plaintiff  rests  upon  the 
face  of  the  notes,  and  the  undisputed  facts  of 
the  transaction  in  which  they  were  taken  as 
collateral  security,  thus  making  the  existence 
of  good  faith  a  question  of  law.  There  was 
no  question  for  the  jury.  These  facts  bring 
Frost,  the  agent  of  the  defendant,  and  Brooks, 
the  money  lender,  together,  with  full  knowl- 
edge in  Brooks  that  Frost  was  the  president  of 
the  defendant,  and  proposing  to  use  the  corpo- 
rate notes  he  had  executed  for  his  own  pur- 
poses, his  title  being  derived  from  the  original 
payee. 

The  counsel  for  appellant,  in  an  ingenious 
and  able  argument,  starts  out  with  the  propo- 
sition that  Frost  was  an  agent  of  two  principals, 
—one  the  defendant  corporation,  and  the  other 
the  firm  of  M.  S.  Frost  &  Son;  thus  making 
ibe  situation  like  that  of  a  partnership,  note 
made  to  the  order  of  a  stranger,  and  indorsed 
by  him,  and  subsequently  indorsed  and  nego- 
tiated by  another  partnership,  the  person  who 
negotiated  the  note  for  the  indorsee  firm  being 
a  member  of  each  partnership.  He  cites  two 
cases  in  this  connection  which  he  insists  should 
be  deci.sive  of  this  appeal,  m.,  Miller  v.  Con- 
mlidatian  Bank,  48  Pa.  514,  88  Am.  Dec.  475, 
and  Walker  v.  Kee,  14  S.  C.  142.  I  have 
already  pointed  out  that  Frost  could  not  shield 
himself  behind  his  firm.  Both  he  and  Brooks 
must  meet  this  transaction  as  if  the  notes  were 
indorsed  by  the  original  payee  to  Frost  person- 
ally. Even  if  it  be  assumed  that  Frost  stood 
in  the  attitude  of  double  agency,  as  suggested, 
it  would  not  render  applicable  the  principle 
laid  down  in  the  cases  cited,  as  Frost's  position 
as  president  of  the  defendant  corporation  and 
member  of  the  firm  of  M.  S.  Frost  &  Son 
would  not  confer  upon  him  the  power  to  nego- 
tiate corporate  paper  precisely  as  if  the  corpo- 
ration were  another  firm  in  which  he  was  a 
partner.  Miller  v.  Consolidation  Bank,  48  Pa. 
514,  88  Am.  Dec.  475,  just  cited,  was  a  case 
where  a  partner  in  two  firms  drew  the  note  of 
one  firm,  indorsed  it  to  the  other  firm,  dis- 
counted it  at  the  Consolidation  Bank,  passed 
the  proceeds  of  the  discount  to  indorsee  firm, 
and  subsequently  drew  them  out  and  converted 
them  to  bis  own  use.  The  court  held,  under 
these  circnmstaoces.  that  the  bank  properly 
discounted  the  paper.  Agnew,  J.,  said:  "One 
who  is  a  member  of  several  firms  has  presump- 
tively the  same  power  in  each  that  his  partners 
have.  To  say  he  cannot  draw  and  indorse  the 
same  paper,  as  the  representative  of  different 
firms,  is  simply  to  negative  his  power  to  act  in 
the  second  firm  because  he  has  acted  in  the 
first.  Having  in  each  the  power  of  a  partner 
presumptively  as  to  the  public,  and  acting  in 
34  L.  R.  A. 


that  apparent  right,  it  is  no  ground  of  sus- 
picion that  his  indorsement  of  the  name  of  one 
firm  is  in  bad  faith  to  the  other,  as  maker  of 
th«!  note.  .  .  .  But  here  there  is  nothing 
out  of  the  usual  course  of  business,  and  noth- 
ing in  the  face  of  the  paper  to  indicate  that  the 
note  was  not  drawn  by  the  firm  of  Miller  & 
Persch,  in  their  usual  course  of  business,  in  a 
partnership  transaction  with  Persch  &  Steeb." 

No  argument  is  necessary  to  show  that  this 
case,  and  the  one  cited  with  it,  have  no  appli- 
cation to  the  case  at  bar,  and  the  same  may  be 
said  of  a  large  number  of  authorities  on  the 
brief  of  appellant  involving  a  similar  principle. 
In  the  case  at  bar  the  transaction  was  entirely 
out  of  the  usual  course  of  business,  and  the 
presumptiou  was  that  the  proposed  use  of  the 
corporate  paper  was  irregular.  This  court,  in 
the  second  division,  in  Wilmn  v.  Metropolitan 
Elev.  B.  Co,  120  N.  Y.  145,  recognized  the 
principle  we  are  now  discussing,  although 
holding  it  did  not  defeat  the  recovery  in  that 
case,  for  the  reason  that  the  purchaser  of  a 
promissory  note  purporting  to  have  been  issued 
by  a  corporation,  who  makes  the  purchase  un- 
der circumstances  which  devolve  upon  him  the 
duty  of  inquiry  as  to  its  validity,  assumes  no 
greater  risk,  by  his  failure  to  make  inquiry, 
iban  the  burden  of  proving  that  the  facts  he 
could  have  discovered,  had  he  made  inquiry, 
would  have  protected  him.  In  the  case  cited 
the  note  was  drawn  by  the  defendant's  presi- 
dent, payable  to  the  order  of  the  corporation, 
and  indorsed  by  him  as  president  and  individ- 
ually. It  was  conceded  that  the  president  was 
using  the  note  for  his  individual  benefit,  to  the 
knowledge  of  plaintiff,  but,  as  it  appeared  that 
an  inquiry  would  have  disclosed  a  state  of  facts 
showing  the  president  was  authorized  to  so  use 
it,  the  defendant  was  liable.  This  court,  in 
disposing  of  the  case,  said  (p.  150,  120  N.  Y.): 
''Undoubtedly  the  general  rule  is  that  one  who 
receives  from  an  officer  of  a  corporation  the 
notes  or  securities  of  such  corporation,  in  pay- 
ment of,  or  as  security  for,  a  personal  debt  of 
such  ofllcer,  does  so  at  his  own  peril.  Prima 
facie  the  act  is  unlawful,  and,  unless  actually 
authorized,  the  purchaser  will  be  deemed  to 
have  taken  them  with  notice  of  the  rights  of 
the  corporation." 

The  learned  counsel  for  the  respondent  sub- 
mitted an  able  brief,  with  an  exhaustive  refer- 
ence  to  the  authorities  in  8upi>ort  of  the  recov- 
ery below,  but  I  deem  any  further  discussion 
of  the  cases  as  unnecessary.  I  have  already  4 
suggested  that  there  is  no  doubt  as  to  the  rule 
applicable  to  the  bona  fide  holder  for  value  of 
commercial  paper.  It  is  too  well  settled  to  ad- 
mit of  serious  debate  at  this  late  day,  and  the 
only  question  here  is  whether  it  can  be  said, 
under  the  admitted  facts,  that  Brooks  was  put 
upon  his  inquiry,  and,  failing  to  follow  it  up, 
is  chargeable  with  bad  faith.  I  think,  as  al- 
ready stated,  that  this  question  must  be 
answered  in  the  affirmative.  The  judgment 
appealed  from  should  be  affirmed. 

Haight  and  Vann,  JJ.,  concur. 
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FARMERS'  LOAN  &  TRUST  COMPANY, 
as  Trustee,  Respt.,   . 

NEW  YORK  &  NORTHERN  RAILWAY  j 
CO M  PAN  Y  €t  al. ,  Bespts. .  | 

and  9 
Artemus  H.  HOLMES  et  al,.  Impleaded,  etc., 
Appts. 

(150  N.  Y.  410.) 

1  •   It  is  a  matter  bf  common  knowled|^e 

that  where  the  ownership  of  a  majority  of  the 
stock  of  a  corporation  chanires,  the  board  of  di- 
rectors usually  chang-ep,  unless  Its  members  are 
already  In  harmony  with  the  poJlcy  of  its  pur- 
chasers. 

8.  A  corporation  owning  a  majority  of 
tbe  stock  of  another  company,  and  as- 
suminfr  control  of  its  business  through  the  con- 
trol of  its  officers  and  directors,  assumes  the 
same  trust  relation  towards  the  minority  stock- 
holders that  a  corporation  itself  usually  bears  to 
stockholders. 

8*  A  corporation  purchasing^  a  ma- 
jority of  the  stock  of  another  compet- 
in§^  one  cannot  obtain  control  of  its  affairs, 
divert  the  income  of  its  business,  refuse  business 
which  would  enable  the  defaulting  company  to 
pay  its  interest,  and  then  institute  an  action  in 
equity  to  enforce  its  obligations  for  the  avowed 
purpose  of  obtaining  entire  control  of  it«  prop- 
erty to  the  injury  of  the  minority  stockholders. 

4.  Evidence  that  oHlcers  of  a  corpora- 
tion, acting^  in  tbe  interest  of  another 
company  which  owned  a  majority  of  its  stock, 
declined  to  accept  business  which  would  produce 
a  fund  with  which  to  pay  interest  that  was  due, 
and  diverted  its  income  to  other  and  improper 
purposes,  whereby  a  default  in  the  interest  was 
occasioned,  is  admissible  in  defense  of  a  fore- 
closure instituted  on  behalf  of  such  other  corpo- 
ration as  owner  of  a  majority  of  the  mortgage 
bonds. 

6*  ReAisal  to  find  facts  material  to  sustain 
a  defense,  and  which  are  established  by  undis- 
puted evidence,  is  error. 

6*  The  statutory  right  of  a  corporation 
to  purchase  stock  of  another  company  does 
not  give  it  any  right,  as  the  owner  of  a  majority 
of  the  stock  and  bonds  of  such  company,  to  man- 
age itsattairs  so  as  to  cause  a  default  on  a  mort- 
gage, and  obtain  control  of  the  property  by 
foreclosure  at  less  than  its  value  to  the  injury  of 
the  minority  stockholders. 

7.  A  request  to  foreclose  a  mortg^aipe, 
which  must  be  made  by  the  holders  of  $2,000,000 
in  amount  of  bonds,  is  not  valid  when  made  only 

f  by  the  holder  of  $1,700,000,  who  is  not  in  fact  the 
owner  of  them  but  holds  them  subject  to  the 
order  of  another,  and  who  claims  to  represent 
the  owners  of  other  bonds  for  which  the  party  he 
represents  had  a  mere  contract  to  purchase. 

(October  28, 1806.) 

APPEAL  by  defendants  Holmes  and  Pick 
from  a  judgment  of  the  General  Term  of 
the  Supreme  Court,  Second  Department,  af- 
firming a  judgment  of  a  special  term  for  West- 
chester County  in  favor  of  plaintiff  in  an  action 
brouprht  to  foreclose  a  mortgage.     Rerersed. 

NOTB.--A8  to  how  far  a  corporation  may  own 
stock  in  another  company,  see  note  to  Buckeye 
^rble  &  F.  Co.  v.  Harvey  (Tenn.)  18  L.  R.  A.  268. 
'^R,  A. 


Statement  by  Martin,  J. : 

This  action  was  brought  to  foreclose  a  second' 
mortgage  upon  the  property  of  the  New  York 
&  Northern  Railway  Company,  made  by  it, 
and  given  to  the  plaintiff,  as  trustee,  to  secure 
the  payment  of  second  mortgage  bonds  issued 
b\'  that  company,  amounting  to  $3,200,000. 
This  mortgage  was  made  in  pursuance  of  a 
plan  for  the  reorganization  of  the  predecessor 
of  the  New  York  &  Northern  Railway  Com- 
pany. The  interest  on  the  bonds  for  the  first 
four  years  was  payable  only  out  of  the  net  in- 
come, and  no  interest  became  due  under  the- 
mortgage  until  June  1,  1892.  Ii  provided  that 
no  foreclosure  could  be  bad  until  the  expira- 
tion of  one  year  after  default  in  the  payment 
of  the  interest,  and  that  then  the  plaintiff  might, 
and  upon  the  written  request  of  the  holders  of 
two  millions  in  amount  of  such  bonds  should, 
apply  to  a  court  having  jarisdiction  for  a  fore- 
closure and  sale  of  the  mortgaged  premises. 
Tbe  capital  stock  of  tbe  New  York  &  Northern 
Railway  Company  consisted  of  $8,000,000,  par 
value,  of  common  stock,  and  $6,000,000,  par 
value,  of  preferred  stock,  making  a  total  of 
$9,000,000.  On  July  20,  1898,  Drexel.  Mor- 
gan, &  Co.,  claimed  to  own  a  portion  and  to 
represent  the  holders  of  another  portion  of 
the  second  mortgage  bonds,  which  together 
amounted  to  more  that  $2,000,000,  requested 
the  plaintiff  to  take  proceedings  for  the  fore- 
closure of  the  mortgage,  and  under  a  provision 
in  it  to  that  effect,  to  declare  the  whole  princi- 
pal and  interest  secured  thereby  to  be  at  once- 
due  and  payable.  None  of  the  original  de- 
fendants interposed  any  defense;  but  on  Oc- 
tober 5,  1893,  on  their  own  motion,  the  appel- 
lants were  made  parties  defendant  in  tbe  action, 
and  served  an  answer.  Tbe  appellants  are 
stockholders  of  the  New  York  &  Northern 
Railway  Company,  representing  about  20,000 
shares  of  preferred  and  common  stock,  and  ap- 
pear in  this  action  on  their  own  behalf,  and  also* 
on  behalf  of  the  holders  of  the  other  shares  rep- 
resented by  them.  In  the  answer,  the  appel- 
lants, with  other  defenses.  In  substance,  allege 
that  this  action  was  brought  in  pursuance  of  an. 
unlawful  plan  and  combination  by  and  between 
the  New  York  Central  &  Hudson  River  Rail- 
road Company  and  others  acting  for  it,  to  ren- 
der the  stock  of  the  New  York  &  Northern- 
Railway  Company  valueless,  and  to  secure  its. 
property  for  the  benefit  of  the  New  York 
Central  &  Hudson  River  Railroad  Company; 
that  the  latter,  in  order  to  carry  such  plan  into 
effect,  purchased  a  large  number  of  the  second - 
mortgage  bonds,  and  also  a  majority  of  t he- 
stock  of  that  company;  that  by  virtue  of  it» 
ownership  of  a  majontv  of  such  stock,  and 
preparatory  to  the  foreclosure  of  the  mortgage, 
it  obtained  and  assumed  control  of  the  affairs 
of  the  New  York  &  Northern  Railway  Com- 
pany, by  causing  changes  in  its  directory  and 
officers  so  as  to  make  them  favorable  to  the- 
New  York  Central  &  Hudson  River  Railroad 
Company,  thereby  preventing  the  New  York 
&  Northern  Railway  Company  from  saving  its 
default  in  payment  of  the  interest  then  due,, 
and  from  taking  measures  for  its  safety,  or  from 
resisting  the  New  York  Central  &  Hudson 
River  ^ilroad  Company's  scheme  to  acquire- 
its  property  by  such  foreclosure;  that  the  rail- 
road of  the  New  York  &   Northern   Railway 
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'Company  was  a  parallel  and  competiog  road 
with  the  New  York  Central  &  Hudson  River 
Railroad,  and  that  by  tiie  means  already  re- 
ferred to,  the  latter  company  sought  to  secure 
the  property  ot  the  former  through  such  fore- 
closure for  its  own  benefit,  and  at  a  price  much 
less  than  its  true  value:  that  this  was  rendered 
possible  by  its  acquiring  a  inajority  of  the 
stock  of  that  company,  and  thereby  being  able 
to  control  the  affairs  of  the  New  York  & 
Northern  Railway  Company,  and  to  so  manage 
its  business  in  collusion  with  its  directors  and 
officers  that  its  obligations  could  not  be  met  or 
its  default  made  good;  that  such  acts  on  the 
part  of  the  New  York  Central  &  Hudson  River 
Railroad  Company  were  fraudulent,  and  pro- 
hibit^ by  the  laws  of  the  state;  and  that  the 
written  request  to  the  plaintiff  asking  for  a 
foreclosure  did  not  comply  with  the  terms  and 
p|t>vi8ions  of  the  mortgage,  as  the  persons 
making  the  request  were  not  at  the  time  hold- 
ers of  $2,000,000  of  the  bonds  it  was  given  to 
secure. 

Od  the  trial  the  defendants  introduced  in  evi- 
dence the  following  letters  and  papers: 

The  Kew  York  Central  and  Hudson  River  R. 
R.  Co.  Principal  Office. 
Albany,  N.  Y.,  March  18ih,  1893. 
Circular  letter  to  the  stockholders  in  respect 
of  according  control  of  the  New  York  and 
Northern  Railway.  The  New  York  and 
Northern  Railway  extends  from  One  Hundred 
and  Fifty-fifth  street,  in  the  city  of  New  York, 
occupying  a  line  practically  midway  between 
this  comiMin^'s  Hudson  River  Division  and  its 
Harlem  Division,  to  Brewsters  on  the  line  of 
the  latter,  a  distance  of  about  60  miles.  It 
has  a  fine  bridge  across  the  Harlem  river,  and 
has  within  the  bounds  of  the  city  of  New  York 
H  miles  of  a  100-foot  roadway,  and  it  owns 
32  acres  of  terminal  property,  also  within 
the  bounds  of  the  city.  The  relation  and 
value  of  this  line  to  this  company  is  too 
well  known  to  require  explanation.  To  acquire 
the  control  of  it  will  cost  this  company  aoout 
f4, 000,000.  and  agreements  in  respect  thereof 
have  been  entered  into  subject  to  the  approval 
herein  asked  for.  It  is  proposed,  after  the  con- 
trol is  acquired,  to  enter  into  a  lease  with  the 
present  company,  or  perhaps  with  a  company 
to  be  organized  in  its  stead,  under  which  this 
compauy  will  iniarantee  the  principal  and  in- 
terest of  $5,000,000  in  4  per  cent  100-year  gold 
bonds.  Of  this  amount  |4.000,000  will  rep- 
resent the  cost  of  control,  as  above  stated,  and 
11,000.000  will  be  reserved  for  developing,  im- 
proving, and  bettering  the  line.  As  will  be 
seen  bv  the  form  of  notice  at  the  top  hereof,  a 
special  meeting  of  the  stockholders  of  this  com- 
pany has  been  called,  to  be  held  on  the  19th 
day  of  April  next,  to  which  meeting  this  mat- 
ter will  be  submitted  for  approval  and  author- 
ization. Accompanying  this  is  the  form  of  a 
proxy  to  be  used  at  the  meeting,  which,  when 
executed,  may  be  returned  to  the  undersigned 
in  the  same  envelope  with  the  proxies  for  other 
meetings  which  are  sent  herewith.  What  has 
been  said  in  the  other  circular  letters  which  go 
out  with  this  in  respect  of  the  desirability  of  a 
full  vote  may  be  taken  to  apply,  with  equal 
force,  to  this  preecnt  letter.        tf^^C? 

E.  D.  Worcester,  Secretary. 
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New  York,  April  8.  1898. 
Drexel.  Morgan,  &  Company. 

E.  V.  W.  Rossiter,  Esq.,  Treasurer.  New  York 
Central  and   Hudson  River  Railroad  CoAi- 
pany,  GAnd  Central  Depot,  New  York- 
Dear  Sir: 
We  have  paid  out  for  the  New  York  Central 

as  follows: 

$1,700,000  second  mortgage  bonds. 

atSO $1,880,000 

2,500,000  preferred  stock,  at  35. .  875,000 

2,200,000  common  stock,  at  15.. .  830,000 


Total $2,565,000 

Will  you  kinkly  send  us  your  note  dated 
April  1st  for  that  amount,  and  oblige,  yours, 
truly,  Drexel,  Morgan,  &  Company. 

P.  S.  Equipment  obligations  and  floating 
debt  obligations  have  not  yet  been  delivered. 
We  will  report  later  as  td  them. 

D..  M.  &  Co. 

$2,565,000.  New  York  April  1,  1898. 

On  demand  upon  ten  days'  notice  after  date, 
we  promise  to  pay  to  the  order  of  Drexel 
Morgan,  &  Company  two  million  five  hundred 
and  sixty-five  thousand  dollars,  with  interest. 
Value  received. 

New  York  Central  and  Hudson  River 
Railroad  Company. 
Chauncey  M.  Depew.  President. 
E.  V.  W.  Rossiter,  Treasurer. 

The  indorsements  were:  August  1, 1898,  in- 
terest paid  to  date;  also  $740,996  on  account 
of  principal  of  within.  Also  further  indorse- 
ments of  full  payment,  August  1, 1898,  for  $1,- 
804,094.89. 

New  York,  April  5,  1898. 
E.  V.  W.  Rossiter,  Esq.,  Treas'r,  N.  Y.  C.  & 

H.  R  R.  Co.,  City— Dear  Sir: 

In  payment  for  the  following  securities  of 
the  N.  Y.  &  Northern  R.  R.  Co.,  «>.,  $1,700,- 
000  2d  mtg.  bonds,  $2,500,000  preferred  stock, 
$2,200,000  common  stock,  we  have  received 
from  you  a  demand  note,  on  ten  days'  notice, 
for  $2,565,000,  dated  April  1st,  1898,  and  signed 
by  Chauncey  M.  Depew,  president,  and  E.  V. 
W.  Rossiter,  treasurer  of  the  N.  Y.  Central  & 
H.  R.  R.  Co.  We  hold  the  above-mentioned 
securities  subject  to  your  order. 
Yours  very  truly, 

Drexel,  Morgan,  &  Co. 

The  following  is  a  resolution  of  the  stock- 
holders of  the  New  York  Central  <&  Hudson 
River  Railroad  Company,  which  was  adopted 
at  a  stockholders'  meeting  held  April  19. 1898: 

*'  Resolved,  that  the  stockholders  of  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany hereby  approve  and  authorize  th»;  ac- 
quirement, by  purchase,  of  a  controlling  in- 
terest in  the  stock  and  bonds  of  the  New  York 
&  Northern  liailway  Company,  and  approve 
and  authorize  the  making  of  a  lease  with  the 
company,  or  a  company  which  shall  be  organ- 
ized in  its  stead,  of  its  railroad  and  property, 
and  approve  and  authorize  the  guaranty  under 
such  lease  of  the  principal  and  interest  of 
$5,000,000  in  4  per  cent  lOOyear  gold  bonds 
of  the  lessor  company." 

The  report  of  the  New  York  Central  & 
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Hudson  River  Railroad  CompaDy  to  its  stock- 
holders, made  June  4,  1893,  was  as  follows: 

At  a  special  meeting  held  April  19,  1893, 
640,378  shares  of  the  capital  stock^f  this  com- 
pany were  voted  in  favor  of  a  resolution  ap- 
proving and  authorizing  the  acquirement,  bv 
purchase,  of  a  controlling  interest  in  the  stock 
and  bonds  of  the  New  York  &  Northern  Rail- 
way Company,  and  approving  and  authoriz- 
ing the  making  of  a  lease  with  that  company 
(or  a  company  which  shall  be  organized  in  its 
stead)  of  its  railroad  property,  and  approving 
and  authorizing  the  guaranty  under  such 
lease  of  the  principal  and  interest  of  $5,000,- 
000  in  4  per  cent  100-year  gold  bonds  of  the 
lessor  company. 

The  following  note  was  also  introduced  in 
evidence: 

$1,824,094.  August  Ist.  1898. 

On  demand,  upon  ten  days*  notice  after 
dale,  we  promise  to  pay  to  the  order  of  Drexel, 
Morgan,  &  Company  one  million  eight  hundred 
and  twenty-four  thousand  and  ninety-four  dol- 
lars, with  interest.    Value  received. 

New  York  Central  and  Hudson  River 
Railroad  Company, 
Chauncey  M.  Depew,  President. 
E.  V.  W.  Rossiter.  Treasurer. 

The  indorsements  upon  this  note  showed 
payments  in  full,  commencing  August  2, 1893, 
and  ending  August  9. 

A  contract  between  I^ouis  V.  Bell  and  Henry 
K.  McHarg  was  also  introduced  in  evidence, 
which  shows  that  on  the  14th  of  July,  lh93, 
the  New  York  Central  &  Hudson  River  Rail- 
road Company  agreed  to  purchase  from  them, 
at  the  price  or  rate  of  80  cents  on  the  dollar, 
second  mortgage  bonds  of  the  New  York  & 
Northern  Railway  Company  of  the  par  value 
of  at  least  $750,000,  to  be  paid  for  at  that  rate 
in  the  bonds  of  the  company  which  should,  at 
the  time  of  their  issue,  be  the  owner  of  the 
railroad  covered  by  such  mortgage,  and  a  part 
of  an  issue  of  $6,200,000,  bearing  interest  at 
the  rate  of  4  per  cent  per  annum,  payable  100 
years  from  the  date  of  the  new  bonds,  and  se- 
cured by  a  mortgage  upon  said  mortgaged 
property,  principal  and  interest  to  be  suaran- 
teed  by  the  New  York  Central  &  Hudson 
River  Railroad  Company;  the  purchase  money 
to  bear  interest  at  4  per  cent  from  July  13, 
1893,  to  be  paid  either  by  making  the  new 
bonds  draw  interest  from  that  dale,  or  by  de- 
livering to  them  bonds  of  the  $5,000,000  is- 
sue, the  par  value  of  which  should  be  equal  to 
the  interest  from  July  13;  the  New  York 
Central  &  Hudson  River  Railroad  Company 
to  have  the  option  to  pay  the  purchase  price 
in  cash.  The  contract  also  provided  that  the 
bonds  purchased  micrht  be  used  by  Messrs. 
Drexel,  Morgan,  &  Co.  for  the  purpose  of  re- 
organizing the  New  York  &  Northern  Rail- 
way Company. 

The  president  of  the  New  York  Central  & 
Hudson  River  Railroad  Company  gave  the 
following  testimony:  *•  I  was  aware  of  the 
notice  sent  by  Drexel,  Morgan,  &  Company  to 
the  Farmers'  Loan  &  Trust  Company,  and  I 
acquiesced  in  having  it  sent.  It  was  sent  in 
pursuance  of  the  general  purpose  expressed  in 
our  circular  of  March  18,  1898,  and  our  state- 
L.R.  A. 


ment  of  June  80,  1893,  to  our  stockholders,  to 
acquire  control,  by  lease  or  otherwise,  of  the 
New  York  &  Northern  Railroad  property." 

The  evidence  also  disclosed  that  in  October, 
18^3.  the  minority  stockholders  gave  notice  to 
the  New  Y'ork  Central  &  Hudson  River  Rail- 
road Company,  Drexel,  Morgan,  &  Co.,  and 
Charles  T.  Barney  that  they  were  willing  to 
contribute  their  proportion  of  the  money 
necessary  to  pay  or  purchase  the  interest  cou- 
pons for  the  nonpayment  of  which  such  fore- 
closure was  being  had,  and  asked  them  to 
contribute  their  proportion  for  a  like  purpose. 
To  this  the  New  Y'ork  Central  &  Hudson 
River  Railroad  Company  made  no  reply. 
Barney  replied  that  the  stock  standing  in  his 
name  was  owned  by  someone  else,  while 
Drexel,  Morgan,  &  Co.  declined  to  act  upon 
that  proposition.  That  the  New  York  «fc 
Northern  Railway  Company  and  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany were  duly  organized,  and  that  the  plain- 
tiff was  a  domestic  corporation,  were  found  as 
facts  by  the  court.  It  also  in  substance  found 
that  the  New  York  Central  &  Hudson  River 
Railroad  Company  owns  and  operates  railroads 
which  are  parallel  or  competing  lines  with  the 
New  York  &  Northern  Railway;  that  the  ap- 
pellant Pick  owned  100  shares  of  the  capital 
stock  of  the  New  York  &  Northern  Railway 
Company,  and  represented  about  18,000  other 
shares  of  such  capital  stock,  and  the  defendant 
Holmes  owned  1,200  shares:  and  that  the  pur- 
chase of  the  bonds  by  the  New  York  Central 
&  Hudson  River  Railroad  Company  was  after 
default  had  been  made  in  the  payment  of  the 
interest  thereon.  The  court  also  found  that 
the  plaintiff  bad  received  a  written  request, 
signed  by  the  holders  of  more  than  $2,000,0G0 
in  amount  of  such  bonds,  requesting  it  to  bring 
an  action  for  the  foreclosure  and  sale  of  the 
premises  covered  by  such  mortgage;  that  it 
was  for  the  best  interests  of  all  concerned  that 
all  the  property  should  be  sold  in  one  parcel, 
and  a  sale  in  any  other  way  would  be  greatly 
to  the  detriment  and  injury  of  the  parties  in- 
terested in  the  railroad  and  its  affairs;  and 
that  the  rights  of  all  the  parties  interested 
could  be  fully  protected  only  by  a  sale  of  the 
mortgaged  premises,  property,  and  appurten- 
ances as  an  entirety.  As  conclusions  of  law^ 
the  court  held  that  there  was  due  under  said 
mortgage,  for  principal  and  interest,  the  sum 
of  $3,453,511.11,  and  that  the  plaintiff  was  en- 
titled to  a  judgment  of  foreclosure  and  sale. 

Messrs,  Simon  Sterne  and  James  C. 
Carter,  with  Messrs.  Holmes  A  Adams* 

for  appellants: 

The  Central  company  had  no  right  to  pur- 
chase the  stock  of  the  Northern  company  with 
a  hostile  intent  toward  that  corporation.  Such 
purchase  entailed  upon  it  active  duties  of  pro- 
tection and  good  faith:  and  its  various  acts, 
both  of  omission,  in  failing  to  call  the  stook- 
holders  together  for  the  purpose  of  taking 
action  to  cure  the  default  either  by  a  voluntary 
assessment  upon  the  stock  or  by  any  other  of 
the  numerous  methods  in  which  an  insolvent 
railroad  corporation  can  recover  itself,  and  of 
commission  in  wilfully  causing  the  continu- 
ance of  the  default  by  the  repeated  refusals  of 
lucrative  business  offered  and  particularly  in . 
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the  direct  blow  to  the  Northern  compaDj's 
life  dealt  by  the  act  of  the  Central  company  in 
requesting  the  trustee  to  declare  the  principal 
sum  due  and  to  commence  foreclosure,— all 
done  in  defiance  of  such  duties  owed  by  it, — 
should  be  disregarded  by  a  court  of  equity, 
and  no  benefit  should  be  allowed  to  result 
10  the  wrongdoer  by  reason  thereof. 

Perry.  Tr.  §s^  166  et  seg.,  428-435. 

The  purchase  of  the  bonds  must  be  deemed 
to  have  been  made  on  behalf  of  the  Northern 
company  at  the  price  paid  for  the  bonds,  and 
the  foreclosure  must  be  set  aside  and  thebond- 
k'lders  decreed  to  have  an  equitable  lien  on 
the  property  for  the  amount  paid  for  the 
bonds, — a  Men.  however,  which  they  cannot 
assert  until  they  disengage  themselves  from  the 
trust  relation  they  have  assumed. 

Draper  v.  Gordon,  4  Sandf.  Ch.  210;  Slade 
V.  Van  Vechten,  11  Paige,  21;  Quackenbttah  v. 
Leonard,  9  Paige  884;  Lewin,  Tr.  8th  ed.  275. 

When  a  person  by  the  purchase  of  stock  in 
a  corporation  becomes  jointly  interested  with 
others  in  the  property  of  such  corporation  be 
will  not  be  permitted  by  any  means  to  get  the 
sole  beneficial  ownership  of  such  property  at 
the  expense  of  other  joint  owners. 

Jackson  v.  Ludeling,  88  C.  8.  81  Wall.  616, 
22  L  ed.  492:  Gamble  v.  Queens  County  Water 
Co.  123  N.  Y.  91,  9  L.  R.  A.  527;  Wright  v. 
OrotilU  Gold,  S.  d  C.  Min.  Co.  40  Cal.  20; 
Ernn  v.  Oregon  R  d  Nat.  Co.  27  Fed.  Rep. 
625;  Taylor  v.  Chichester  <£•  V.  R.  Co.  L.  R.  2 
Exch.  379;  Meeker  v.  Winthrop  Iron  Co.  17 
Fed.  Rep.  48:  Cook.  Stock  &  Stockholders, 
?5  622:  Morawetz,  Priv.  Corp.  §  629:  Beach, 
Priv.  Corp.  ^  70;  2  Bigelow,  Fr.  18«8,  645; 
Pearson  v.  Concord  R.  Co.  59  N.  H.  85. 

(immunity  of  interest  produces  a  commun- 
ity of  duty,  and  there  is  no  real  difiference,  on 
the  ground  of  policy  and  justice,  whether  one 
cotenant  buys  an  outstanding  encumbrance  or 
an  adverse  title  to  disseise  and  expel  his  coten- 
ant. It  cannot  be  tolerated  when  applied  to  a 
common  subject  in  which  the  parlies  had  an 
equal  concern,  and  which  created  a  mutual 
obligation  to  deal  candidly  and  benevolently 
with  each  other,  and  to  cause  no  harm  to  their 
joint  interests. 

Van  Home  v.  Fonda,  5  Johns.  Ch.  388; 
Swinburne  v.  Sitinbvme,  28  N.  Y.  573:  Dens 
more  Oil  Co.  v.  Densntore,  64  Pa.  43;  Baker  v. 
Humphrey.  101  U.  S.  494,  25  L.  ed.  1065;  Car- 
pertter  v.  Carpenter,  131  N.  Y.  101:  Mitchell 
V.  Reed.  61  N.  Y.  128,  19  Am.  Rep.  252. 

The  purchase  of  the  majority  of  the  North- 
em  company's  stock  imposed  a  duty  upon  the 
Central  company,  and  it  was  a  violation  of 
that  duty  of  which  just  complaint  is  made  and 
out  of  which  a  court  of  equity  will  not  allow 
the  party  in  fault  to  make  a  profit. 

Menier  v.  Hooper's  TeUg.  Works,  L.  R  9  Ch. 
350;  Meeker  v.  Winthrop  Iron  Co.  supra;  Pacific 
R.  Co.  V.  MiMouri  P.  R.  Co.  Ill  U.  S.  505,  28 
L.  ed.  498;  Plondir  v.  New  York,  L.  E.  A  W. 
R.  Co.  72  HuD,  390:  CoUes  v.  Troy  City  Di- 
rectory Coll  Hud.  397;  Barr  v.  New  York,  L. 
E.  dt  W.  R.  Co.  96  N.  Y.  444:  Cook,  Stock  & 
Stockholders,  g  659;  Woodroofv.  Bowes,  88  Cal. 
184;  Gamble  v.  Queens  Counttf  Water  Co.  supra; 
Bart  V.  OgdejMurg  &  L.  G.  R.  Co.  89  Hun, 
316;  Sage  v.  Culven-,  147  N.  Y.  241. 

The  majority  stockholders  will  not  be  per- 
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mitted  to  inaugurate  or  sanction  transactions 
resulting  in  injury  to  the  interests  of  the  mi- 
nority stockholders  or  inconsistent  with  the 
original  object  of  the  formation  of  the  corpo- 
ration. 

Ervin  v.  Oregon  R.  <fe  Nat.  Co.  20  Fed.  Rep. 
677,  27  Fed.  Rep.  625;  Menier  v.  Iloopet^s 
Teleg.  Works,  supra;  Meyer  v.  Staten  Island  R. 
Co.  7  N.  Y.  8.  R.  245;  Wheeler  v.  Pullman 
Iron  dS.  Co.  143  111.  197.17  L.  R.  A.  818; 
Taylor,  Corp.  8d  ed.  §  558.  and  cases  cited; 
Gamble  v.  Queens  County  Water  Co.  supra; 
Aultman's  Appeal,  9tf  Pa.  505:  Thonip.  Corp. 
§  4484;  Waterman,  Corp.  ^  71;  Gregory  v. 
Patcliett,  33  Beav.  595;  Mowrey  v.  Indianapolis 
ik  C.  R.  Co.  4  Hiss.  78. 

The  Northern  company  was  during  the 
period  in  which  the  things  complained  of  oc- 
curred under  the  control  of  the  Central  Com- 
pany, and  was  so  dominated  by  that  company 
that  all  its  acts  and  omissions  during  thai  period 
were  dictated  by  the  Central  company,  which 
mu»t  be  held  responsible  for  them. 

Pullman's  Palace  Car  Co.  v.  Missouri  P.  R, 
Co.  115  U.  S.  587.  29  L.  ed.  49f*;  Porter  v. 
Pittsburgh  Bessemer  Steel  Co.  120  U.  8.  649.  80- 
L.  ed.  880;  Morris  v.  TuthiU.  72  N.  Y.  575; 
Ilayden  v.  Official  Hotel  Red  Book  dt  D.  Co.  42 
I  Fed.  Rep.  875;  Angle  v.  Chicago,  St.  P.  M.  dt 
0.  R.  Co.  151  U.  S.  1,  38  L.  ed.  55. 

A  parly  who  by  his  own  acts  has  prevented 
performance  of  a  contract  or  brouchl  about  a 
forfeiture  or  default  by  another  party  cannot 
recover  damaees  or  compensation  for  the  non- 
performance, nor  can  he  complain  of  or  in  any 
way  secure  any  advantage  from  the  forfeiture 
or  default  which  he  has  himself  created. 

Fleming  v.  Gilbert,  8  Johns.  528;  Kidd  v. 
Beiden,  19  Barb.  266:  Taylor  v.  Risley,  28 
Hun,  141;  3  Addison,  Cont.  798;  United  States 
v.  Peck.  102  U.  S.  64,  26  L.  ed.  46;  Higgins  v. 
Soloman,  2  Hall.  482;  Farnliam  v.  Ro^^s,  Id. 
167:  Y&ung  v.  Hunter,  6  N.  Y.  203;  McCreery 
V.  Day,  119  N.  Y.  1,  6  L.  R.  A.  503;  1  Pom. 
Eq.  Jur.  ^  426;  8  Am.  &  Eng.  Enc.  Law, 
p.  450;  Sanders  v.  Pope,  12  Ves.  Jr.  289;  Hill  v. 
Barclay,  18  Ves.  Jr.  60;  Angle  v.  Chicago,  St. 
P.  M.  dk  0.  R.  Co.  supra;  Meeker  v.  Winthrop 
Iron  Co.  17  Fed.  Rep.  48. 

The  trustee  of  a  railroad  mortgage  has  no^ 
individual  interest  whatever,  and  only  repre- 
sents the  holders  of  the  bonds  which  such 
mortgage  secures.  He  has  therefore  only  such 
rights  and  equities  with  regard  to  themorlgaged 
property  as  have  the  bondholders  themselves, 
and  consequently  any  defense  which  would  be- 
available  against  the  bondholders  is  equally 
available  against  the  trustee  when  bringing  an 
action  to  foreclose  the  mortgage  for  their  Ixjne- 
fit. 

Kenicotty.  Wayne  County  Supers.  83  U.  8.. 
16  Wall.  452,  21  L.  ed.  319;  Union  College  v. 
Wheeler,  61  N.  Y.  88;  Indiana  db  I.  C.  R.  Co.. 
V.  Sprague,  103  U.  8.  756,  26  L.  ed.  554;  Til- 
livghast  v.  Troy  &  B.  R.  Co.  48  Hun,  420;  2 
Perry,  Tr.  §  760;  Williamson  v.  New  Albany 
etc.  R.  Co.  1  Biss.  198. 

A  monopoly  or  anything  savoring  of  or  tend- 
ing to  promote  a  monopoly  is  against  the  pol- 
icy of  both  law  and  equity. 

People  V.  North  River  Sugar  Ref.  Co.  54» 
Hun,  370,  5  L.  R.  A.  386;  Leslie  v.  Lorillard, 
110  N.  Y.  519,  1  L.  R.  A.  456;  Pennsyhania 
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R.  Co.  V.  8t,  Ltmis,  A.  iSb  T.  H,  R.  Co.  118  V, 
8.  290,  30  L.  ed.  83;  PearscUl  v.  Great  Narthr 
ern  R.  Co.  161  U.  S.  646,  40  L.  ed.  838. 

The  plaintiff  bad  do  authority  or  right  to 
briog  this  foreclosure  suit,  it  not  having  re- 
ceived a  valid  request  so  to  do  from  a  sufficient 
number  of  bondholders  as  contemplated  by  the 
mortgage. 

While  plaintiff  had  originally  the  right  to 
bring  this  foreclosure  proceeding  without  any 
request  whatever,  it  not  having  exercised  its 
option  so  to  do,  but  having  adopted  the  alter- 
native course  provided  for  by  the  mortgage, 
namely,  to  proceed  upon  the  request  of  the 
holders  of  $2,000,000  of  such  bonds,  proof  of 
such  request  becomes  an  essential  requisite,  and 
the  plaintiff  is  put  to  the  necessity  of  showing 
that  the  request  received  by  it  was  a  valid  one 
and  complied  with  the  terms  of  the  mortgage. 

Chicago,  D.  db  F.  /?.  Co,  v.  Foiaick,  106  U.  S. 
47,27L.  ed.  47. 

MeBsrs.  .  Ashbel  Green,  David  Mc- 
€liire,  and  Thomas  Thacher,  for  respon- 
rfient: 

The  railroad  corporation  was  the  only  owner 
of  the  property.  The  shareholder  In  a  corpora- 
tion has  no  legal  title  to  its  property  or  profits 
until  a  division  is  made.  The  property  of  the 
corporation  is  not  the  property  of  its  stock- 
holders. Its  rights  are  not  their  rights.  They 
have  only  an  indirect  interest  therem. 

Hyatt  V.  Allen,  56  N.  Y.  568.  15  Am.  Rep. 
449;  Burrall  v.  Bushtnck  R.  Co.  75  N.  Y.  216; 
Jermain  v.  Lake  Shore  d  M.  8.  R,  Co.  9i  N. 
Y.  492;  Davenport  v.  Dotes,  85  U.  S.  18  Wall. 
626,  21  L.  ed.  938;  Uvmphreys  v.  McKissock, 
140  U.  8.  304, 36  L.  ed.  473;  Porter  v.  Sahin, 
149  U.  S.  473,  87  L.  ed.  815;  Pullman's  Palace 
Car  Co.  V.  MissouH  P.  R.  Co.  115  U.  8.  687,  29 
L.  ed.  499;  Morgan  v.  Railroad  Co.  1  Woods, 
15;  Sola  V.  JVew  Orleans,  2  Woods,  196;  Por- 
ter V.  Pittsburgh  Bessemer  Steel  Co.  120  U.  8. 
670,  30  L.  ed.  838;  McMullen  v.  Ritchie,  61  Fed. 
Rep.  258;  Forbes  v.  Memphis,  E.  P.  <fc  P.  R. 
Co.  2  Woods,  823. 

It  is  questionable  whether  in  any  case  where 
a  suit  is  properly  instituted  against  a  corpora- 
tion a  stockholder  of  that  corporation  can,  even 
on  a  suggestion  of  fraud  on  the  part  of  its  of- 
ficers, come  in  by  way  of  intervention  as  a 
party  to  that  suit  and  seek  to  defend  or  control 
the  proceedings. 

Forbes  v.  Memphis,  E.  P.  d  P.  R.  Co.  supra; 
Alexander  v.  Danohoe,  143  N.  Y.  210;  Little  v. 
Bolters,  134  U.  8.  547.  88  L.  ed.  1016;  Ingle- 
hart  V.  Stansbury,  151  U.  8.  68,  88  L.  ed.  76. 
There  is  no  rule  of  law  or  of  equity  requir- 
ing sale  of  a  railroad  in  parcels.  The  policy  of 
the  law  is  to  treat  them  as  an  entirety. 

Cook,  Stock  &  8tockholder8, 1892,  chap.  688, 
§  5;  Mvllery.  Dows,  94  U.  8. 449,  24  L.  ed.  209; 
Hammock  Y.  Fanners^  Loan  d  T.  Co.  105  U. 
8.  77,  26  L.  ed.  1111;  Columbia  Finance  d  T. 
Co.  V.  Kentucky  U.  R.  Co.  60  Fed.  Rep.  799, 
^2U.  8.  App.  54;  Macon  d  W.  R.  Co.  v.  Par- 
ker, 9  Ga.  877. 

The  trustee  represents  not  only  the  request- 
ing bondholders  but  all  the  bondholders,  and 
when  it  is  called  to  the  attention  of  the  trus- 
tees that  a  default  has  occurred  entitling  it  to 
a  foreclosure  it  must  act  then  in  behalf  of  all 
the  bondholders  in  such  a  way  as  seems  to  it 
best.  I 
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BoUister  v.  Stewart,  111  N.  Y.  644;  Shaw  v. 
Little  Rock  d  Ft.  8.  R  Co.  100  U.  8.  612,  25 
L.  ed.  759;  M(xrgans'  L.  d  T.  R.  d  8.  8.  Co. 
V.  Texas  C  R.  Co.  187  U.  8.  171,  84  L.  ed. 
625;  Guaranty  Trust  dS.  D.  Co.  v.  Green  Cove 
Springs  d  M.  R.  Co.  139  U.  S.  137.  35  L.  ed. 
116. 

The  trustee  was  requested  to  foreclose  by 
the  holders  of  $2,000,000  of  bonds. 

Botoling  v.  Harrison,  47  U.  8.  6  How.  248, 
12  L.  ed.  425;  8medes  v.  Bank  of  Utica,  20 
Johns.  872. 

There  is  no  fiduciary  relation  between  the 
Central  company  as  a  stockholder  and  other 
stockholders  preventing  it  from  enforcing  the 
bonds  which  it  held  or  requiring  it  to  give  to 
other  stockholders  the  benefit  of  the  purchase 
of  bonds  or  to  account  to  them  fOr  the  profits. 

Bird  Coal  d  L  Co.  v.  Humes,  157  Fa.  278; 
Mickles  v.  Rochester  City  Bank,  11  Paige,  118, 
42  Am.  Dec.  108;  Russell  v.  M'LeOan,  14  Pick. 
63;  Abbott  v.  Merrtam,  8  Cush.  591;  Gillett  v. 
Botcen,  23  Fed.  Rep.  625;  Gamble  v.  Queens 
County  Water  Co.  128  N.  Y.  91,  9  L.  K.  A. 
527;  Harpending  v.  Munson,  91  N.  Y.  652; 
Leavenu>orth  County  Comrs.  v.  Cliicago,  R.  I.  d 
P.  R.  Co.  184  U.  8. 688,  88  L.  ed.  1064;  Central 
Trust  Co.  V.  Bridges,  57  Fed.  Rep.  767,  16  U. 
8.  App.  115;  Fitzgerald  d  M.  Constr.  Co.  v. 
Fitzgerald,  187  U.  8.  110.  84  L.  ed.  613. 

A  director  may  buv  a  claim  against  the  com- 
pany and  enforce  it  for  the  full  amount. 

Inglefiart  v.  Thousand  Island  Hotel  Co.  82 
Hun,  377. 

If  he  holds  a  bond  secured  by  mortgage  he 
may  purchase  at  the  sale. 

Preston  v.  Ijoughran,  58  Hun,  210;  Tudn- 
Lick  Oil  Co.  V.  Marburg,  91  U.  8.  587, 23  L.  ed. 
329. 

If  an  officer  or  director  to  whom  the  doctrine 
as  to  the  dealings  by  an  agent  with  the  prop- 
erty of  his  principal  is  said  to  apply  may  so 
act,  a  fortiori  may  a  stockholder  who  is  under 
no  such  relation  to  the  corporation  or  costock- 
holders. 

A  mortgagee  may  buy  an  adverse  claim 
against  the  mortgaged  property. 

Cornell  v.  Woodru:^.  77  N.  Y.  203;  Porter  y. 
Pittsburgh  Bessemer  Steel  Co.  120  U.  8.  670,  30 
L.  ed.  838;  Pullman^s  Palace  Car  Co.  v.  Mis- 
souri  P.  R.  Co.  115  U.  8.  587.  29  L.  ed.  499. 

Even  a  mortgagee  cannot  reform  a  mortgage 
which  through  mistake  covers  more  properly 
than  was  agreed  to  be  covered.  The  money 
must  be  paid  and  thus  the  maxim  be  fulfilled 
that  he  who  asks  equity  must  first  do  equity. 

AmesY.  New  Jersey  Franklinite  Co.,  12  N.  J. 
Eq.  66,  72  Am.  Dec.  385;  WiUiams  v.  Fitz- 
hugh,  87  N.  Y.  451;  Lewis  y.  Mott,  86  N.  Y. 
402;  Halstead  v.  Sicartz,  1  Thomp.  &  C.  562; 
Morris  v.  Tuthill,  72  N.  Y.  575. 

A  stockholder  does  not  occupy  a  fiduciary 
relation  so  as  to  be  accountable  for  profits  of 
contracts  made  with  the  corporation. 

Bird  Coal  d  I.  Co.  v.  Humes,  157  Pa.  278. 

The  purpose  with  which  the  bonds  are  held 
makes  no  difference  as  to  the  rights  under  the 
mortgage. 

Morris  v.  Tuthill,  supra. 

A  part^  is  not  debarred  from  the  vindication 
of  legal  right  because  he  is  actuated  by  an  im- 
proper motive. 

Phelps  V.  Nowlen,  72  N.  Y.  89,  28  Am.  Rep. 
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98:  Chenango  Bridge  Co,  v.  Paige,  88  N.  Y.  188, 
88  Am.  Rep.  407;  Rameey  v.  Erie  R.  Go,  8 
Abb.  Pr.  N.  S.  174;  Ervin  ▼.  Oregon  R  db 
Hot.  Co.  20  Fed.  Rep.  579. 

That  the  sail  may  work  hardship  is  of  no 
conseqaeDce. 

Clinton  v.  Myere,  46  K  Y.  615,  7  Am.  Rep. 
373:  Oglnl^  v.  AttrHl  106  U.  8.  606,  26  L.  ed. 
1186;  Simpgan  v.  Dall,  70  U.  8.  8  Wall.  476, 
16  L.  ed.  267;  AtUer  v.  Fenton,  65  U.  8.  24 
How.  407,  16  L.  ecl.696. 

The  defendant  Pick  ia  a  very  recent  holder 
of  stock  purchased  presumably  in  order  to  de- 
fend this  action  and  bound  by  the  acquiescence 
of  former  holders  of  his  shares. 

Partons  Y.  Hayes,  18  Jones  &  8.  20;  Mann 
▼.  CvrrU,  2  Barb.  294;  Re  Syracuee,  C,  db  N. 
1.  R  Co.  91  N.  Y.  1;  Dimpfell  v.  Ohio  d  M. 
R.  Co.  110  D.  8.  210,  28  L.  ed.  122. 
?  The  affairs  of  the  Northern  company  were 
msDaged  by  its  directors  who  were  alone  au- 
thorized to  deal  with  the  application  of  its  earn- 
ings. 

Bertridge  v.  Ne\o  York  Elev.  R.  Co.  112  N. 
y.  1.  2  L.  R.  A.  648:  Leslie  v.  LoriUard.  110 
N.  Y.  619,  1  L.  R.  A.  456;  PuUman's  Palace 
Orr  Co.  V.  Missouri  P.  R  Co.  116  U.  8.  687, 
39  L  ed.  499. 

The  law  does  not  presume  that  the  board  of 
directors  or  a  majority  of  them  will  be  unfaith- 
ful because  they  were  elected  by  a  person  own- 
ing a  majority  of  the  stock. 

Alien  V.  Wilson,  28  Fed.  Rep.  678. 

If  the  purchase  were  ultra  vires  that  would 
not  prevent  title  to  the  bonds  from  passing. 

H'lmes  dt  O.  Mfg.  Co.  v.  Holmes  d  W.  Metal 
Co  127  N.  Y.  252. 

This  defense  is  that  the  allei^ed  owner  has 
not  legal  capacity  to  hold.  This  is  no  busi 
ness  of  the  defendant  mortgagor  or  any  of  its 
sicx'kholders  and  no  defense  to  the  foreclosure. 

Silver  fyike  Bank  v.  North,  4  Johns.  Ch.  370; 
Simn  Naff.  Co.  v.  Weed,  17  Barb.  878;  Hum- 
hert  V.  Trinity  Church.  24  Wend.  630;  Bo 
gardus  v.  Trinity  Church,  4  Sandf.  Ch.  758. 

The  trial  judire  is  only  required  to  find  upon 
natfrial  questions  of  fact  submitted  to  him 
and  involved  in  the  evidence. 

Callanan  v.  Oilman,  107  N.  Y.  372;  Stew- 
art V.  Mores,  79  N.  Y.  629;  Baldwin  v.  Doying, 
IH  X.  Y.  455. 

Mr  Shermstii  Evarts  for  respondents 
New  York  &  Northern  Railway  Company  et  at. 

Martin,  J.,  delivered  the  opinion  of    the 

court: 

That  the  New  York  Central  &  Hudson 
River  Railroad  Company  purchased  a  majority 
of  the  second  mortgage  bonds  and  a  majority 
rf  'he  Mock  of  the  New  York  &  Northern 
Riilway  Company,  for  the  sole  purpose  of  ob 
hinine  control  of  the  property  of  the  latter,  is 
cVirly  established  by  the  proof  contained  in 
the  record.  Indeed,  such  was  the  avowed 
P"  rr>f^t?  of  lis  purchase.  The  record  renders 
it  Kj Daily  clear  that  the  New  York  Central  »fc 
Hu'Non  River  Riiilroad  Company  was  the  ac- 
tuii  and  beneficial  owner  of  such  bonds  and 
$t/«ck  for  several  months  before  the  commence- 
ni*rniof  this  action.  They  were  retained  in 
thf  hands  of  Drexel,  Morgan,  &  Co.,  not  as 
owners  or  holders  in  their  own  right,  but  as 
aeenu  or  naked  trustees  for  the  New  York 
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Central  &  Hudson  River  Railroad,  and  were 
clearly  subject  to  the  order  and  control  of  the 
latter.  Moreover,  the  request  that  Drexel, 
Morgan,  &  Co.  made  to  the  plaintiff  to  com- 
mence this  action  was  not  onlv  based  upon  the 
bonds  owned  by  the  New  f'ork  Central  ft 
Hudson  River  Railroad  Company  and  others 
it  had  contracted  to  purchase,  but  the  sole 
purpose  of  that  request  was  to  procure  a  fore- 
closure, and  thus  enable  the  New  York  Cent- 
ral &  Hudson  River  Railroad  Company  to  ac- 
quire control  of  the  property  and  franchises  of 
the  New  York  &  Northern  Rnil way  Company 
for  its  own  benefit,  aa  set  forth  in  the  circular 
letter  sent  to  the  stockholders  of  the  New  York 
Central  <&  Hudson  River  Railroad  Company. 
The  president  of  the  latter  company  himself 
testified  that  that  was  the  object  and  purpose 
which  induced  the  sending  of  the  notice  re- 
questing the  commencement  of  this  action. 
The  notice  given  by  the  New  York  Central  ft 
Hudson  River  Railroad  Company  to  its  stock- 
holders states  the  fact  that  on  March  18,  1898. 
agreements  had  already  been  made  in  respect 
to  the  purchase  of  a  controlling  interest  in  the 
New  York  ft  Northern  Railway  Company, 
subject  to  the  approyal  therein  asked  for. 
The  letter  of  Drexel,  Morgan,  ft  Co.  to  the 
treasurer  of  the  New  York  Central  ft  Hudson 
River  Railroad  Company,  dated  April  5,  1898, 
shows  that  the  majority  of  the  stock  and  bonds 
mentioned  therein  was  held  by  them,  subject 
to  the  order  of  the  New  York  Central  ft  Hud- 
son Riyer  Railroad  Company,  and  that  they 
had  received  the  note  of  that  company  in  pay- 
ment therefor.  Thus,  it  is  obyious  that  this 
action  was  procured  to  be  commenced  by 
the  New  York  Central  ft  Hudson  Itiver 
Railroad  Company,  while  it  owned  a  ma- 
jority of  the  stock  and  bonds  of  the  New 
York  &  Northern  Railway  Company,  for 
the  sole  and  avowed  purpose  of  obtain- 
ing control  of  its  property  and  business, 
reg<irdles8  of  the  rights  of  the  minority  stock- 
holders or  the  owners  of  the  remainder  of  the 
bonds.  The  appellants  contend  that  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany, as  such  majority  stockholder,  also  ac- 
quired the  entire  control  of  the  aff.drs  of  the 
New  York  &  Northern  Railway  Company 
throuch  its  boa.rd  of  directors,  who  were  will- 
ing to  serve  the  interests  of  those  owning  a 
majority  of  the  stock,  as  was  indicated  by  the 
resignation  of  three  of  the  directors,  the  ap- 
pointment of  others  in  their  places,  by  the 
resiirnation  of  two  officers  who  occupied  im- 
portant portions  in  the  affairs  of  that  oonri- 
pany,  and  by  the  appointment  of  two  officers 
in  their  places,  who  were  in  the  employ  of  ihe 
New  York  Central  &  Hudson  River  linlroad 
Company,  to  discharffc  the  duties  of  such  offi- 
cers, and  compensated  for  their  services  by 
the  New  York  Central  &  Huflsr)n  River  Rail- 
road Company.  While  the  proof  upon  that 
question  was  not  perhaps  conclusive,  yet  the 
circumstances  developed  by  the  evidence 
plainly  indicate  that,  after  it  became  the  owner 
of  a  majority  of  the  stock  and  bonds,  the  New 
York  Cen'rai  &  Hudson  River  Railroad  Com- 
pany dictated  and  governed  the  action  of  the 
board  of  directors,  and  controlled  the  mannife- 
ment  of  the  afTaiis.  of  the  New  York  &  North- 
ern Railway  Company. 
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The  facts  already  referred  to  are  strong 
proof  that  Ibe  New  York  CcDtral  &  Hudson 
Kiver  Railroad  Company  was  in  the  control 
of  the  affairs  of  the  New  York  &  Northern 
Railway  Company.  It  is  hardly  to  be  sup- 
posed that  a  board  of  directors  which  was  not 
under  the  control  of  another  corporation 
would  appoint  three  of  the  friends  of  the 
president  of  that  corporation  as  directors  of 
the  company,  and  place  the  otlicers  of  that 
company  in  control  of  its  financial  affairs,  es- 
pecially when  it  was  the  owner  of  competing 
lines  of  railroad.  The  clear  and  lejzitimate  in- 
ference to  be  drawn  from  the  circumstances 
proved  in  this  case  is  that,  after  the  New  York 
Central  <&  Hudson  River  Railroad  Company 
purchased  a  malority  of  the  stock  and  bonds 
of  the  New  York  &  Northern  Railway  Com- 
pany, ii  controlled  its  officers  and  directors  as 
fully  and  completely  as  though  they  had  been 
elected  by  its  votes.  All  thefacis  and  circum- 
stances, so  far  as  the  defendants  were  per- 
mitted to  prove  them,  tend  to  show  that  such 
was  the  situation.  Indeed,  it  is  a  matter  of 
common  knowledge  that,  where  the  ownership 
of  a  majority  of  the  stock  of  such  a  corpora- 
tion changes,  the  board  usually  changes,  un- 
less its  members  are  already  in  harmony  with 
the  policy  of  the  purchasers. 

On  the  trial  the  appellants  sought  to  prove 
that  after  the  New  York  Central  &  Hudson 
River  Railroad  Company  became  the  owner 
of  such  sto(k  and  bonds,  and  while  its  offi- 
cers were  in  substantial  control  of  the  New 
York  &  Northern  Railway  Company,  they  de- 
clined to  accept  traffic  from  other  roads  that 
would  have  produced  a  fund  with  which  to 
pay  the  interest  due  on  the  bonds  in  question; 
that  the  income  of  the  road  which  should  have 
been  employed  to  pay  such  interest  was  used 
for  other  and  improper  purposes;  and  that  such 
action  caused  the  inability  of  the  New  York 
&  Northern  Railway  Company  to  pay  the  in- 
terest, and  thus  cure  its  default.  This  evi- 
dence was  rejected  as  immaterial,  and  the  ap- 
pellants duly  excepted. 

In  determining  the  correctness  of  the  rulings 
made  by  the  trial  court,  it  becomes  necessary 
to  determine  incidcntall)[  whether  a  corpora- 
tion, purchasing  a  majority  of  the  stock  of  an- 
other competing  corporation,  may  thus  obtain 
control  of  its  affairs,  cause  it  to  divei*t  the  in- 
come from  its  business,  or  to  refuse  business 
which  would  enable  it  to  pay  the  interest  for 
which  it  was  in  default,  and  then  institute  an 
action  in  equity  to  enforce  its  obligations,  for 
the  purpose  of  obtaining  control  of  its  prop- 
erty at  less  than  its  value  to  the  injury  of  the 
minority  stockholders,  and  they  have  no  rem- 
edy; or,  in  other  words,  whether  a  court  of 
equity,  with  those  facts  established,  would 
lend  us  aid  to  such  a  stockholder,  by  enforc- 
ing the  mortgage  and  decreeing  a  foreclosure 
and  sale  of  the  mortgaged  premises,  at  its  re- 
quest, in  its  behalf,  and  to  accomplish  such  a 
purpose.  If  it  would,  then  the  rulings  of  the 
trial  court  were  proper;  if  not,  then  the  appel- 
lants were  entitled  to  prove  those  facts,  and 
it  was  error  to  reject  the  evidence. 

In  Oamhle  v.  Queens  County  Wat&r  Co.  128 
N.  Y.  91,  9  L.  R.  A.  527,  in  discussing  a  similar 
question,  Judge  Peckham,  in  effect,  said  that, 
although  it  is  not  every  question  of  mere  ad- 
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ministration  or  of  policy  upon  which  there 
might  be  a  difference  of  opinion  that  would 
justify  the  minority  in  cominir  into  a  court  of 
equity  to  obtain  relief,  yet,  where  the  action  of 
a  majority  of  the  stockholders  of  a  corpora- 
tion IS  fraudulent  or  oppressive  to  the  minority 
shareholders,  an  action  may  be  maintained  by 
the  latter,  where  the  contemplated  action  of 
the  majority  is  so  far  opposed  to  the  interests 
of  the  corporation  as  to  lead  to  a  clear  infer- 
ence that  such  action  is  with  an  intent  to  serve 
some  outside  purpose,  regardless  of  the  conse- 
quences 10  the  company  and  inconsistent  with 
its  interests.  In  Pondtr  v.  New  York,  L.  E.  d: 
W.  R.  Co.  72  Hun,  3S6.  389,  where  the  Erie 
Railroad  Company,  throueh  the  action  of  the 
Buffalo,  Bradford,  &  Pittsburgh  Railroad 
Company,  whose  directors  were  elected  and 
controlled  by  the  Erie  Company,  without  con- 
sideration, obtained  the  properly  of  the  latter 
corporation,  and  so  arranged  its  affairs  as  to 
render  all  the  shares  of  its  stock,  other  than 
those  held  by  the  Erie  Company,  valueless,  it 
was  held  that  a  stockholder  oi  the  Buffalo, 
Bradford,  &  Pittsburgh  Railroad  Company 
might  maintain  an  action  to  redress  the  wrong 
done  to  his  company.  In  that  case  Mr.  Jus- 
tice Fol  let  t  said:  "This  was  a  fraud  on  the 
Buffalo,  Bradford,  &  Pittsburgh  Railroad 
Company  and  its  shareholders.  Such  frauds 
are  not  uncommon  in  the  management  of  cor- 
porations, and  when  they  are  exposed  should 
be  condemned  by  the  courts  and  a  heavy  band 
laid  upon  all  who  participate  in  them."  la 
Bnrr  v.  New  York,  L.  E.  £  W.If.  Co.  96  N.  Y. 
444,  where  the  officers  of  another  corporation 
had  leased  the  property  of  the  first  corpora- 
tion, controlled  a  majority  of  its  stock,  and 
conspired  to  compel  the  minority  to  sell  its 
stock  by  refusing  to  pay  the  rent  due.  it  was 
held  that  a  court  of  equity,  on  the  application 
of  the  minority,  would  compel  the  payment  of 
the  rent;  and  that,  where  the  majority  of  the 
stockholders  of  a  corporation  are  illegally  pur- 
suing a  course  which  is  in  violation  of  the 
rights  of  the  other  stockholders,  an  action  to 
obtain  equitable  relief  may  be  maintained  by 
an  aggrieved  stockholder.  Sage  v.  Culver,  147 
N.  Y.  241,  is  to  the  effect  that,  when  it  can  be 
fairly  gathered  that  the  officers  and  directors 
of  a  coiporation  have  made  use  of  relations  of 
trust  and  confidence  to  secure  or  promote  some 
selfish  interest  it  is  enough  to  set  a  court  of 
equity  in  motion,  and  to  require  them  to  ex- 
plain such  a  transaction  which  there  is  a  pre- 
sumption against  in  equity.  In  Metier  v. 
Staten  Island  R.  Co.  7  N.  Y.  S.  R.  245.  it 
was  held  that  a  majority  of  the  stockholders  of 
a  corporation  would  not  be  permitted  to  sanc- 
tion a  transaction  which  is  the  outcome  of  a 
scheme,  dishonest  or  fraudulent  in  its  incep- 
tion, and  that  the  minority  stockholders  have 
rights  which  under  such  circumstances  must 
be  recognized;  that  the  majority  may  legally 
controrthc  company's  business,  but,  in  assum- 
ing such  control,  they  take  upon  themselves 
the  correlative  duty  of  diligence  imd  j^ood 
faith;  and  that  they  cannot  manipulate  the 
company's  business  \n  their  own  interests,  to 
the  injury  of  the  minority  stockhoMers.  In 
Etvin  V.  Oregon  R,  cfe  Aar.  Co,  27  Fed.  Rep. 
680,  it  was  held  that  when  a  number  of  stock- 
holders combine  to  constitute  themselves  a  ma- 
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joritj,  to  control  the  corporatioD  as  they  see 
fit;  they  become,  for  all  practical  purposes,  the 
corporation  itself,  and  assume  the  trust  rela- 
tion of  the  corporation  towards  its  stock- 
holders; and  if  they  seek  to  make  profit  out 
of  it,  at  the  expense  of  those  whose  rights  are 
the  same  as  their  own,  they  are  unfaithful  to 
the  relation  they  have  assumed,  and  guilty,  at 
least,  of  constructive  fraud,  which  a  court  of 
equity  will  remedy.  In  Wright  v.  OroHile  Oold, 
S.  &  C.  Min.  Co,  40  Cal.  20,  it  was,  in  sub- 
stance, held  that  in  dealing  with  the  relations 
between  a  corporation  and  its  officers,  on  one 
hand,  and  the  stockholders,  upon  the  other, 
in  the  manaf^ement  of  the  corporate  affairs, 
courts  of  equity  will  look  beyond  the  mere  ob- 
serTSDce  of  the  forms  of  law,  and  inquire  if 
the  authority  has  been  in  good  faith  exercised 
to  promote  the  interests  of  the  stockholders; 
and  that  a  court  of  equity  will,  at  the  instance 
of  a  stockholder,  control  the  corporation  and 
its  officers,  and  restrain  them  from  doing  acts 
even  within  the  scope  of  the  corporate  author- 
ity, if  such  acts  would  amount  to  a  bresch  of 
the  trust  upon  which  the  authority  had  been 
conferred.  In  Meeker  v.  Winthrop  Iron  Co.  17 
Fed.  Rep.  48,  it  was  held  that  a  majority  of 
the  holders  of  the  capital  stock  of  a  corpora- 
tion could  not,  by  their  votes  in  a  stockhold 
ers'  meeting,  lawfully  authorize  its  officers  to 
lease  its  property  to  themselves,  or  to  another 
corporation  formed  for  the  purpose,  and  ex- 
clusively owned  by  them,  unless  such  lease 
was  made  in  good  faith,  and  supported  by  an 
adcfquate  consideration;  and  that  in  a  suit,  prop- 
erly prosecuted,  to  set  aside  such  a  contract, 
the  burden  of  proof,  showing  fairness  and  ad- 
equacy, is  upon  the  party  or  parlies  claiming 
thereunder.  In  Goodin  v.  Cincinnati  d  W. 
Canal  Co.  18  Ohio  St.  169,  a  railroad  company 
purchased  a  majority  of  the  shares  of  stock  in 
a  canal  company,  elected  for  the  latter  a  board 
of  directors  wbo  were  in  the  interest  of  the 
railroad  company,  and  then,  with  the  assent  of 
such  board,  appropriated  the  entire  canal  and 
property  of  the  canal  company  as  a  railroad 
track,  paying  therefor  a  price  or  compensation 
which  was  agreed  upon  by  the  directors  of  the 
two  companies,  but  which  was  far  below  the 
actual  value  of  the  property.  Under  those 
circumstances  the  court  held  that,  although 
the  stockholders  and  creditors  of  the  canal 
company  could  not,  after  the  road  had  been 
completed,  reclaim  the  property,  or  enjoin  its 
u.«e,  yet  they  were  not  concluded  by  such 
i?reement  as  to  the  price  of  the  property,  but 
mi&ht  compel  tfae  railroad  company  to  account 
for  its  additional  value.  In  Jackson  v.  Ludel- 
«R?,  88  C.  8.  21  Wall.  616,  22  L.  ed.  492,  it 
was  held  that  tbe  managers  and  ofticers  of  a 
company  where  capital  is  contributed  in  shares 
are  in  a  very  legitimate  sense  trustees,  alike 
for  its  stockholders  and  its  creditors,  though 
they  may  not  be  trustees  technically  and  in 
form.  They,  accordingly,  have  no  right  to 
enter  into  or  participate  io  any  combination  the 
objtctof  which  is  to  devest  the  company  of  its 
property,  and  obtain  it  for  themselves  at  a  sac- 
rifire.  They  have  no  right  to  seek  their  own 
profit  at  tbe  expense  of  the  company,  its  stock 
holders,  or  even  its  b  •ndbolders.  In  case  of 
embarrassment  to  the  company,  and  any  neces- 
%  to  sell  the  estates  of  the  company,  it  is 
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their  duty  to  the  extent  of  their  power,  to  se* 
cure  for  all  those  whose  interests  are  in  their 
charge  the  highest  possible  price  for  the  prop- 
erty which  can  be  obtained.  In  Menier  v. 
Hoover*$  TeUg.  Woiks,  L.  R.  9  Ch.  350.  it  was 
held  that,  where  a  majority  of  a  company  pro- 
posed to  benefit  themselves  at  the  expense  of 
tbe  minority,  the  court  might  interfere  to  pro- 
tect the  minoriiy,  and  that  in  such  a  case  the 
bill  is  rightly  filed  by  one  shareholder  on  be- 
half of  tbe  others,  and  against  the  company. 
In  Gregory  v.  Patchett,  H8  Beav.  595,  where 
the  only  available  property  of  a  company  was 
transferred  to  two  shareholders  in  lieu  of  their 
shares,  and  the  company  was  thereby  practi- 
cally put  to  end,  and  this  was  sanctioned  by  a 
majority  of  the  shareholders  at  a  general  meet- 
ing, it  was  held  that  a  majority  could  not  bind 
tbe  minority  in  such  a  transaction;  that  where 
measures  were  adopted  which  were  plainly  be- 
yond the  powers  of  the  company,  and  incon- 
sistent with  the  objects  for  which  the  company 
was  constituted,  the  court,  at  the  instance  of 
the  minority,  would  interpose  to  prevent  the 
performance  of  such  an  act. 

While  the  opinions  in  the  cases  cited  are  in- 
structive, and  have  an  important  bearing  upon 
the  question  under  consideration,  still,  within 
the  limits  of  this  opinion,  we  have  found  it  im- 
practicable to  quote  from  the  language  of  the 
courts  in  those  cases.  **The  law  requires  of 
the  majority  of  the  stockholders  the  utmost 
good  faith  in  their  control  and  management  of 
the  corporation  as  regards  tbe  minority,  and  in 
this  respect  the  majority  stand  in  much  the 
same  attitude  towards  tbe  minority  that  tbe  di- 
rectors sustain  towards  all  the  stockholders. 
Thus,  where  the  majority  are  interested  in  an- 
other corporation,  and  the  two  corporations 
have  contracts  between  them,  it  is  fraudulent 
for  that  ma jority  to  manage  the  affairs  of  the 
first  corporation  for  the  benefit  of  the  second. 
A  court  of  equity  will  intervene  and  protect 
the  minority,  upon  an  application  by  the  lat- 
ter." 2  Cook,  Stock  &  Stockholders.  3d  ed. 
§  662,  p.  945.  The  same  principle  is  stated  in 
1  Morawetz,  Priv.  Corp.  2d  ed.  §  529;  1  Beach, 
Priv.  Corp.  ^  70;  2  Bigelow.  Fr.  §  645,  and 
Beach.  Mod.  Eq.  Jur.  §;;  182,  6«6.  Hnckett*- 
town  Nat.  Bank  v.  D.  G.  Tvengling  Brewing 
Co.  20  C.  C.  A,  827,  74  Fed.  Rep.  110,  is  to  the 
effect  that  every  delegation  of  power  implies 
that  it  will  be  honestly  exercised,  and  in  that 
case  it  was  held  that  the  evidence  offered  upon 
the  trial  presented  a  question  of  fact  for  the 
jury  whether  a  consent,  given  in  pursuance  of 
a  resolution  passed  by  a  majority  of  the  bond- 
holders of  a  corporation,  extending  the  time  of 
payment  of  the  principal  and  interest  of  its 
bonds,  was  given  in  good  faith,  in  the  com- 
mon interest  of  all,  or  amounted  to  an  unwar- 
ranted exercise  of  the  power  of  the  majority, 
because  ^iven  in  the  interest  of  one  bond- 
holder, with  a  view  of  enabling  him  to  com- 
pel the  minority  bondholders  to  sell  their 
bonds  on  such  terms  as  he  might  dictate. 
While  the  question  in  some  of  the  cases  cited 
arose  l)etween  stockholders  and  tbe  directors 
and  officers  of  a  company  wbo,  as  such,  held 
a  position  of  trust  as  to  the  former,  still  where, 
as  in  this  case,  a  majority  of  the  stock  is 
owned  by  a  corporation  or  a  combination  of 
individuals,  and  it  assumes  the  control  of  an- 
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were  id  tbeir  hands,  yet  that  they  were  not  id 
fact  the  owDers  of  such  bonds,  but  they  be- 
longed to  the  New  York  Central  &  Hudson 
River  Railroad  Company.  The  proof  also 
tends  to  show  thai  the  other  bonds  which 
they  claimed  to  represent  were  not  owned  by 
Drexel, Morgan,  &  Co.,  but  were  bonds  which 
the  New  York  Central  &  Hudson  River  Rail- 
road Company  had  made  a  contract  to  pur- 
chase. Thus,  we  have  a  request  for  foreclo- 
sure by  a  firm  who,  in  fact,  was  not  the  owner 
of  any  portion  of  the  bonds  upon  which  the 
request  was  based.  It  is  true  tbut  $1,700,000 
of  the  bonds  were  in  their  possession,  but  it 
clearly  appears  from  the  evidence  they  had 
been  purchased  and  paid  for  by  the  New  York 
Central  &  Hudson  River  Railroad  Company, 
and  were  held  by  them  subject  to  its  order. 
It  is  also  true  that  the  contract  wi'h  the  New 
York  Cen  ral  &  Hudson  River  Railroad  Com- 
pany for  the  purchase  of  the  other  bonds  re- 
lerred  to  in  such  request  con'ained  a  provision 
that  they  might  be  used  by  Drexel, Morgan,  & 
Co.  for  the  purpose  of  reorganizing  the  New 
York  &  Northern  Railway  Company.  Without 
any  lengthy  discussion-  of  this  question,  it 
would  seem  that  the  purpose  of  this  provision 
in  the  mortgage  was  to  prevent  the  trustee 
from  being  compelled  to  foreclose  the  mort- 
gage except  upon  the  request  of  the  owners  of 
$2,000,000  in  amount  of  the  bonds.  If  such 
was  its  purposcand  such  is  a  proper  construc- 
tion of  that  provision  of  the  mortgage,  then, 
manifestly,  the  request  was  insufficient,  as  it 
was  not  thus  made. 

It  is,  however,  contended  that,  inasmuch  as 
the  plaintiff  had  the  right  of  its  own  motion 
or  in  its  discretion  to  commence  this  action 
without  any  request  whatever,  it  follows  that 
the  action,  having  been  commenced,  was 
properly  begun,  and  the  appellant's  contention 
cannot  be  sustained.  The  mortgage  provides 
for  two  cases  in  either  of  which  the  action 
might  be  properly  commenced.  The  trustee 
might  act  upon  its  own  motion,  and  exercise 
its  own  judgment  and  discretion  upon  the 
question  whether  it  was  for  the  interest  of 
the  bondholders  and  all  concerned  to  have  the 
mortgage  foreclosed;  and,  if  it  so  determined  it 
might  institute  an  action  for  its  foreclosure, 
although  no  request  whatever  was  made.  On 
the  other  hand,  it  might  be  required  to  institute 
such  an  action  upon  the  written  request  of  the 
owners  of  $2,000,000  of  the  bonds,  nolwith 
standing  the  fact  that  it  might  be  opposed  to 
such  a  course,  and  it  was  contrary  to  its  judg- 
ment. One  provision  is  permissive  only, 
while  the  other  is  mandatory.  It  does  not  nec- 
essarily follow, because  the  plaintiff  might  have 
Instituted  this  action  in  the  exercise  of  its  dis 
cretion,  but  was  induced  to  bring  it,  relying 
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upon  a  request  that  was  invalid,  that  it  may 
now  be  upheld  upon  the  ground  that  it  pos- 
sessed a  discretion  which  it  never  exercised. 
The  action  was  brought  upon  the  theory  that 
the  holders  of  $2,000,000  of  the  bonds  had 
mad^a  proper  written  request  upon  the  plain- 
tiff to  commence  it.  Such  having  been  the 
original  character  of  the  action,  as  indicated 
by  the  complaint,  can  it  now  be  said  that,  al- 
though no  proper  request  was  made,  yet  the 
action  may  be  maintained,  because  the  plain- 
tiff might,  in  its  discretion,  have  determined 
to  bring  tlie  action,  although  there  had  been 
no  request.  It  would  seem  that  under  the 
provision  of  the  mortgage  permitting  the 
plaintiff  to  bring  this  action,  to  some  extent, 
at  least,  the  question  whether  or  not  it  would 
foreclose  the  mortgage,  and  declare  the  whole 
amount  due,  was  one  of  judgment  and  dis- 
cretion to  be  exercised  by  it  before  the  com- 
mencement of  the  action.  ^  Not  having  toI- 
untarily  sought  to  thus  enforce  the  obliga- 
tions of  tbe  company,  but  having  had  served 
upon  it  a  request  which  purported  to  be  signed 
by  the  holders  of  $2,000,000  of  the  bonds,  and 
having  commenced  the  action  in  pursuance  of 
that  request,  we  regard  it  as  at  least  doubtful 
if  it  can  now  be  maintained  upon  the  ground 
that  it  was  voluntarily  commenced  by  tbe 
plaintiff  if  the  request  was  invalid.  But  it  is, 
perhaps.un  necessary  to  determine  thatquestion. 

There  are  several  other  questions  raised  by 
the  appellants,  but,  as  tbe  judgment  must  be 
reversi  d  for  the  errors  already  pointed  out, 
it  is  unnecessary  to  discuss  or  determine  them. 

The  consideration  of  the  questions  involved 
in  the  case  has  led  us  to  the  conclusions  that 
the  learned  trial  judge  erred  (l)in  refusing  to 
find  material  facts  npon  the  ground  that  they 
were  immaterial;  (2)  in  declining  to  find  other 
facts  which  weie  material,  and  established  by 
the  uncontradicted  evidence;  (3)  in  rejecting  as 
immaterial  evidence  offered  by  the  appellants 
tending  to  show  that  the  New  York  Central 
&  Hudson  River  Railroad  Company,  while  in 
control  of  the  affairs  of  the  New  York  & 
Northern  Railway  Company,  declined  to  ac- 
cept traffic  from  other  roads,  which  would 
have  produced  a  fund  with  which  to  pay  the 
interest  due  upon  the  bonds  in  suit;  and  (4)  in 
rejecting  as  immaterial  evidence  to  show 
that  the  income  of  the  road,  which  should 
have  been  employed  to  pay  the  interest  on 
such  bonds,  was  used  for  other  and  improper 
purposes. 

We  think  the  judgment  should  be  renersed, 
and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

All  concur,  except  Andrews,  Ch.  J.,  and 
Gray,  J.,  not  voting. 
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Prinb  v.  Prihk. 


87 


FLORIDA   SUPREME  COURT. 


Mathew   PRINE,  Appt., 

Lucy  PRINE. 
(86Fla.e76.) 

*1.  Onrstatate  in  reference  to  the  al- 
lowej&ce  of  alimony  to  a  wife  in  cases 
where  she  Is  a  party  defendant  refer  exclusively 
to  cases  of  divorce.  WberetbesuH  is  brought  by 
the  putative  husband  to  obtain  a  decree  deciarinff 
the  marriaire  void  ab  iaiMo,  a  court  of  chancery 
has  power  to  Hrrant  alimony  to  the  putative  wife, 
independent  of  the  statute,  and  as  incident  of  the 
Jurisdiction  of  the  court  in  such  caaes. 

2«  In  a  suit  broofl^bt  by  a  husband 
against  a  putative  wife  to  annnl  the 
marriage  relation,where  the  fact  of  mar- 

"■  riafre  is  prima  facie  established,  and  the  bus- 
band  has  means  wherewith  to  live  and  to  litigate, 
and  the  wile  is  destitute,  the  husband  must  fur- 
nish the  wife  the  means  of  subsistence  while  the 
suit  is  pending,  and  to  enable  her  to  mamtain  her 
defense.  The  allowance  in  such  a  case  upon  a 
proper  showing,  of  temporary  alimony,  counsel 
fees,  and  suit  money  to  the  wife  while  the  suit  Is 

*Headnotes  by  Liddon,  J. 


pending  in  the  appellate  court,  is  not  an  exercise 
of  original  jurisdiction,  but  is  essential  to  the 
proper  and  impartial  administration  of  Justice  in 
the  ezerelse  of  appellate  Jurisdiction. 

8*  In  order  for  an  appellate  eonrt  to 
make  an  allowaaoe  of  alimony,  counsel 
fees,  and  suit  money  while  the  case  is  pending  in 
such  court,  it  should  have  some  other  proof  than 
that  taken  in  the  court  of  original  Jurisdiction, 
when  a  similar  application  was  made  to  and 
granted  by  such  court.  8nch  relief  in  an  appel- 
late court  is  not  a  matter  of  course,  andean  only 
be  granted  upon  proof  made  in  such  appellate 
court  showing  the  continuance  of  the  necessities 
of  the  wife,  and  also  the  ability  of  the  husband. 
(Liddon,  J.,  agreeing  to  this  headnote  so  far  as  It 
relates  to  counsel  fees  and  suit  money,  but  not  as 
to  alimony.) 

4.  Thle  eonrt  will  not  roTerae  the  decree 
of  the  eirenit  eonrt  as  being  against  the  evi< 
denoe  where  the  evidence  is  conflicting  upon  the 
subject  of  the  mental  capacity  of  one  who  enters 
into  a  marriage  contract,  where  there  Is  sufflciens 
evidence,  if  believed,  to  show  that  the  pai-ty  was 
not  deprived  of  the  use  of  his  reasoning  faculties 
at  such  time,  and  where  the  uncontradicted  evi- 
dence shows  that  the  party  has  repeatedly  since 
the  marriage  ratified  the  same  by  cohabitation 
with  the  other  party  thereto. 


Note.— £^ec(  o/  intoxicatiim  on  mwrrUMJt. 

The  rule  laid  down  in  the  principal  ca^e,  that  a 
marriage  by  one  who  at  the  time  is  so  much  intoxi- 
cated as  to  be  non  compt^  mentis,  and  does  not 
know  what  he  is  doing,  and  is  for  the  time  deprived 
of  reason,  is  invalid,  but  is  valid  if  the  Intoxication 
ii  of  a  less  deirree,  though  perhaps  more  strict  than 
the  doctrine  applicable  to  contracts  in  general  as 
aifected  by  intoxication,  is  not  unsupported  by  au- 
thority, a  number  of  cases  requlriug  Intoxication 
to  amount  to  or  be  equivalent  to  actual  insanity  to 
invalidate  a  marriage. 

Thus,  the  intoxication  which  will  invalidate  a 
nnrrlsve  must  have  been  such  as  to  deprive  the 
party  of  all  sense  of  volition  and  to  render  him  In- 
capable of  knowing  what  he  is  about.  Roblin  v. 
Bohlin. »  Grant,  Ch.  (U.  C.)  489. 

And  insanity  which  docs  not  render  the  party  non 
eomtfm  does  not  disqualify  him  for  marriage. 
Levreyt  v.  O'Brien,  Milw.  Bccl.  Rep.  885. 

9o,  Insanity  from  delirium  tremens  at  the  time  is 
sufficient  to  avoid  a  contract  of  marriage.  Clement 
V.  Mattison,  3  Rich.  L.  93. 

And  the  qupstion  whether  a  party  to  a  marriage 
was  really  insane  from  delirium  tremens,  or  only 
intoxicatpd.  in  an  action  involving: the  validity  of 
the  marriage,  is  a  question  of  fact  for  the  jury. 

But  a  marriage  is  valid,  though  th<)  husband  was 
differing  from  delirium  tremens  at  the  t1me,when 
it  took  place  during  a  lucid  interval  and  he  was 
able  to  discuss  and  arrange  the  terms  of  the  mar- 
riaae  settlement. .  Scott  v.  Paqutt,  17  Low.  Can.  R. 
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And  the  drunkenness  of  a  party  to  a  marriage, 
thonrh  induced  by  persons  havinsr  an  interest,  by 
dtscredttable  arts,  and  even  though  oflsuch  a  de- 
Kree  as  to  render  him  unable  to  comprehend  and 
andentand  the  nature  and  obligation  of  the  en- 
raffement  and  relation  he  was  entering  into,  is  not 
inanity  within  the  meaning  of  the  provision  of  the 
Delaware  Revised  Code,  giving  the  superior  court 
sole  cognizance  to  decree  marriages  null  and  void 
vtaen  either  of  the  parties  was  at  the  time  insane. 
Efaey  V.  Elsey,  1  Houst.  (Del.)  806. 

So,  a  marriage  is  DOt  rendered  invalid  by  the  fact 
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that  the  husband  had  been  found  an  habitual 
drunkard  by  inquisition  and  a  committee  of  his  es- 
tate appointed,  though  a  contract  for  the  payment 
of  money  in  consideration  of  the  marriage  would 
be  thereby  Invalidated.  Imhoff  v.  Witmer,  81  Pa. 
JM3. 

And  an  adjudication  of  the  probate  court  that  a 
person  was  incapable  of  taking  care  of  himself  or 
of  his  property  by  reason  of  intemperance  or  ha- 
bitual drunkenness,  appointing  a  guardian  of  his 
person  and  property.  Is  prima  fade  only,  and  not 
conclusive,  evidence  of  his  want  of  capacity  to  con- 
tract marriage.  MoCleary  v.  Barcalow,  6  Ohio  C. 
C.  481. 

And  one  who  relies  upon  insanity  of  a  temporary 
nature,  like  intoxication  which  comes  and  goes 
with  the  exciting  cause,  to  Invalidate  a  marriage, 
must  show  Its  existence  and  operation  at  the  very 
time  the  ceremony  is  pronounced.  Legeyt  v. 
O'Brien,  supra. 

In  Johnston  v.  Brown,  2  Shaw  &  D.  437,  however, 
it  was  held  that  a  marriage  is  invalid  and  will  beset 
aside  where  it  is  proved  that  the  woman  married 
was  in  such  a  state  of  stupefaction,  occasioned  by 
intoxication,  at  the  time  as  to  be  incapable  of  giv- 
ing a  rational  consent,  or  of  understanding  what 
Fhe  did. 

But  a  marriage  entered  into  while  the  man  was 
so  intoxicated  as  to  be  incapable  of  understanding 
what  he  was  about  is  voidable  only  and  not  void, 
and  may  be  ratified  and  confirmed.  Roblin  v.  Rob- 
lin, 28  Grant,  Ch.  (U.  C;  439. 

And  a  memorandum  Indorsed  on  the  record  by 
the  defendant,  in  an  action  brought  for  necessaries 
furnished  to  a  woman  alleged  to  be  his  wife,  for 
expenses  Incurred  in  the  burial  of  her  child,  in 
which  the  validity  of  the  marriaire  was  put  In  issue, 
in  which  he  admitted  its  existence  and  validity  and 
consented  to  a  verdict  for  the  plaintiff,  is  a  suffi- 
cient ratification  and  confirmation  of  the  marriage 
claimed  to  have  been  invalid  on  the  ground  of  his 
Intoxication  at  the  time.    Ibid. 

The  effect  of  intoxication  as  a  ground  of  divoree 
from  a  marriage  which  was  valid  when  made  is  not 
here  considered,  but  will  be  treated  in  a  separate 
note.  F.  H.  B. 


Florida  Supbbhe  Court. 


Dec., 


6.  If » iMurty  at  the  time  of  entering  into 
a  marriage  contract  is  so  mncb  intoxi- 
cated as  to  be  non  comj>08  meittfe«  and  does  not 
know  what  he  Is  do1nff«  and  is  for  the  time  de- 
prived of  reason,  the  marrlasre  is  invalid:  but  is 
not  Invalid  if  the  intoxication  is  of  a  less  degree 
than  that  suited. 

6«  A  marriafl^  invalid  at  tbe  time  for 
-want  of  mental  capacity  of  one  of  the  parties 
thereto  may  be  ratified  and  made  valid  after- 
wards by  any  acts  or  conduct  which  amount  to  a 
recogrnition  of  the  same. 

(December  19, 1885.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Duval  County  in  fa- 
vor of  defendaot  in  a  proceeding  to  annul  a 
marriage.     Affirmed. 
Tbe  facts  are  stated  in  the  opinion. 
Messrs.  Henderson  A  Raney  for  appel- 
lant. 
Mr.  M.  C.  Jordan  for  appellee. 

liiddon,  J.,  delivered  the  opinion  of  the 
court : 

The  appellant  filed  his  bill  in  chancery 
against  the  appellee  in  the  circuit  court  to 
set  aside  a  marriai^e  between  them.  The 
grounds  upon  which  the  said  marriage  waA 
sought  to  be  nullified  were,  that  on  the  14th 
day  of  February,  a.  d.  1893,  the  day  when 
the  marriage  ceremony  was  performed,  and 
for  some  days  previous  thereto,  the  complain- 
ant was  and  had  been  in  a  state  of  intoxica- 
tion from  the  use  of  ardent  spirits ;  that  he 
was  deprived  of  his  reason,  and  in  such 
mental  condition  that  he  did  not  know  what 
he  was  about,  and  was  to  all  intents  and  pur- 
poses non  compos  mentis,  and  that  the  defend- 
ant took  advantage  of  his  condition  and  pro- 
ceeded to  have  the  marriage  ceremony  per- 
formed;  that 'Complainant  repudiated  the 
transaction  as  soon  as  he  became  sober  enough 
to  realize  what  had  happened,  and  has  ever 
since  refused  in  any  manner,  shape,  or  form 
to  recognize  it,  and  has  never  since  lived  or 
in  any  manner  cohabited  with  the  defendant, 
and  would  never  cohabit  with  her  because 
she  had  for  years  previous  to  said  marriatre 
been  a  person  of  notorious  bad  character  and 
reputation.  The  prayer  of  the  bill  was,  that 
such  marriage  be  declared  null  and  void  ab 
initio. 

The  answer  of  the  defendant  admitted  the 
marriage*  and  emphatically  and  specifically 
denied  all  the  allegations  of  the  bill  as  to 
the  intoxication  of  complainant  and  his  men- 
tal condition  at  the  time  of  the  marriage 
ceremony,  and  that  defendant  took  any  fraud- 
ulent or  unfair  advantage  of  him,  or  that  he 
was  in  any  such  condition  that  defendant 
could  have  taken  any  such  advantage  of  him 
in  having  the  marriage  ceremony  performed. 
The  answer  alleges  that  at  the  time  of  the 
marriage  ceremony  the  complainant  was  per- 
fectly sober  and  compos  mentis;  that  she  did 
not  procure  the  performance  of  said  marriage 
ceremony,  but  remained  passive  while  the 
complainant  procured  the  same.  Tbe  answer 
alleges  that  the  complainant  knew  before  and 
at  the  time  of  the  marriage  that  the  defend- 
ant had  not  been  of  chaste  character,  and  sets 
out  in  considerable  detail  the  circumstances 
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of  the  courtship  and  marriage  of  the  parties. 
The  answer  also  emphatically  denied  that  the 
complainant  had  refused  to  recognize  the  mar- 
riage, QT  had  repudiated  the  same ;  but,  on 
the  contrary,  expressly  alleged  that  the  de- 
fendant had  in  many  ways  ratified  such  mar- 
riage and  consummated  the  same  by  cohabita- 
tion. The  details  of  act^  constituting  such 
ratification  and  cohabitation  were  fully  set 
out  in  the  answer.  Among  other  things  upon 
these  points  it  is  alleged  that  after  the  mar- 
riage the  complainant  took  the  wedding  party 
to  a  dwelling  house  owned  by  him,  and  asked 
defendant  how  she  would  like  it  for  a  home, 
and  after  her  inspection  of  the  house  and  ex- 
pressing satisfaction,  gave  her  the  kevs,  and 
instructed  her  to  move  her  household  goods 
at  once  to  the  same,  which  should  be  their 
future  home,  and  during  the  same  day  in 
company  with  defendant  and  the  wedding 
party  of  four  persons  all  told  went  to  his  bank 
where  he  drew  $25  and  gave  to  the  defend- 
ant to  defrav  the  expenses  of  such  removal ; 
that  the  wedding  party  rode  around  in  a  car- 
riage and  enjoyea  themselves  until  it  was  too 
late  to  remove  to  the  house  agreed  upon  on 
the  day  of  the  marriage  but  complainant  and 
defendant  agreed  that  such  removel  should 
take  place  the  next  day.  The  answer  alleges 
that  tlie  complainant  cohabited  with  and  spent 
the  night  succeeding  the  day  of  the  marriage 
and  the  next  afternoon  with  the  defendant, 
and  that  on  tbe  night  of  the  Itfth  of  February, 
two  davs  after  the  marriage,  the  parties  co- 
habited and  spent  the  night,  or  the  greater 
part  of  the  same,  together  in  the  house  of  one 
Carrie  Williams.  The  answer  also  alleges 
that  the  defendant  when  she  married  **tben 
and  there  resolved  and  determined  to  make 
the  complainant  a  good  and  faithful  wife, 
and  turning  her  bacK  to  the  past,  to  live  a 
better  life,**  and  that  she  is  in  destitute  cir- 
cumstances, poor  and  without  the  means  of 
subsistence,  unable  to  obtain  any  employment 
or  earn  anything  by  her  own' labor,  as  all 
lawful  avenues  for  a  livelihood  are  barred 
against  her,  and  that  it  seems  to  be  the  pur- 
pose of  complainant  to  drive  her  into  the 
paths  of  evil  and  vice  by  starvation,  neglect, 
and  cruelty  ;  that  complainant  was  possessed 
of  considerable  property,  both  real  and  per- 
sonal, from  which  he  derives  an  income  of 
about  |500  per  month  ;  that  defendant  has  do 
means  of  employing  counsel  or  defraying  the 
expenses  of  maintaining  her  defense  ;  that  she 
relies  upon  the  court  to  award  her  temporary 
alimony  and  suit  money,  including  counsel 
fees,  to  enable  her  to  meet  the  complainant 
upon  e(^ual   ground. 

To  this  answer  complainant  filed  a  general 
replication.  Further  proceedings  were  had 
in  which  the  case  was  referred  to  a  master  to 
take  testimony  and  report  as  to  the  amount 
proper  to  be  allowed  the  defendant  as  tem> 
poraiT  alimony  and  counsel  fees.  The  report 
was  filed  and  exceptions  thereto  overruled, 
the  master's  recommendations  adopted,  and 
defendant  allowed  $15  per  week  alimony  pen- 
dente liie^  and  $100  counsel  fees.  No  argu- 
ment is  made  upon  this  matter,  and  greater 
detail  of  statement  of  it  need  not  be  given. 
Voluminous  evidence  upon  this  subject,  of 
reasonableness  of  attorney's  fees,  and  the  is- 
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goes  ID  tbe  case,  appear  in  the  record.  The 
final  decree  of  tbe  court  dismisaed  complaf  n- 
BDt'8  bill  at  bis  costs,  and  directed  that  the 
oomplaiDant  pay  tbe  defendant  $300  for  tbe 
services  of  her  solicitor  in  defendin^c  said 
cause  in  her  behalf.  From  this  decree  com- 
plainant appealed. 

After  tbe  case  was  brought  here  upon  ap- 
peal tbe  appellee  filed  her  petition  and  mo- 
tion thereon  for  an  order  requiring  appellant 
to  pay  her  tbe  sum  of  |15  per  week  as  tem- 
porary alimony,  as  was  decreed  in  the  lower 
court  to  be  reasonable,  and  such  other  sum  as 
the  court  should  deem  reasonable,  and  also 
to  pay  her  costs  of  said  motion  and  other  costs 
and  solicitor's  fees.     The  peti  tion  for  reasons 
why  the  relief  prayed  for  should  be  granted, 
in  substance,  alleged  tliat  appellee  was  with- 
out means  of  support ;  that  she  had  no  prop- 
erty or  resources  by  which  she  could  main- 
tain herself  or  employ  counsel  during  tbe 
pendency  of  the  cause  in  this  court;  that  in 
tbe  circuit  court  an  ortier  was  made,  after 
testimony  taken  on  both  sides  by  a  special 
master,  allowing  her  $15  per  week  for  ali- 
mony, and  counsel  fees ;  that  by  reason  of  the 
appeal  to  this  court  only  a  portion  of  said 
alimony  and  counsel  fees  had  been  paid  ;  that 
the  appellee,  as  will  appear  by  the  testimony 
taken  in  the  cause,  and  in  the  record  in  this 
court,  is  a  man  possessed  of  large  means  and 
resources,  and  is  amply  able  to  support  her, 
and  to  pay  a  reasonable  solicitor's  fee  to  en- 
able her  to  maintain  her  defense  in  this  case. 
The  appellant  filed  an  answer  resisting  the 
petition  upon  the  ground  alleged,  that  the  ap- 
pellee has  ever  since  the  rendition  of  the  final 
decree  by  the  circuit  court  on  the  2dd  of  Feb- 
ruary, 1898,  and  still   continues  to  lead,  a 
lewd  life,  and  has  supported  and  still  con- 
tinues  to   support  herself  through  and   by 
means  of  such  lewdness.     The  answer  also  al- 
leged that  the  allowance  by  the  circuit  court 
of  alimony  and  counsel   fees  was  excessive 
and  should  not  be  taken  as  a  basis  for  allow- 
ances pending  tlie  appeal.     To  this  answer 
the  appellee  filed  a  replication  emphatically 
denying  all  the  material  allf^gations  of  the 
answer  as  to  her  lewdness.     This  replication 
also  alleged  the  great  want  and  destitution 
of  appellee,  and  contained  recriminatory  al- 
legations to  tbe  effect  that  the  complainant 
had,  ever  since  his  appeal  was  taken  to  this 
court,   vigorously  endeavored  to  prevent  the 
appellee  from  living  an  honest  and  virtuous 
life,  and  constantly  pursued  her  with  designs 
of  driving  her  into  a   life  of  prostitution. 
Tl>e  details  of  such  general  allegations  are 
set  out  in  the  replication,  but  are  unneces- 
sary to  be  stated  here.     At  the  time  of  filing 
tbe  replication,  appellee  also  filed  an  affidavit 
alleging  ber  destitution,  and  denying  that 
she  leads,  or  has  lead,  a  lewd  life  as  alleged 
in  tbe  answer. 

The  petition  for  alimony,  being  prelim- 
inary and  ancillary  to  the  main  suit,  is 
pressed  by  appellee  so  that  it  in  natural  order 
would  come  on  for  disposition  before  tbe 
main  suit  is  reached  upon  the  docket.  As  it 
teemed  to  ns  necessary,  in  order  to  properly 
dispose  of  this  branch  of  the  case,  to  examine 
the  whole  record,  we  have  determined  to  dis- 
pose of  the  whole  case  in  one  opinion— the 
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apneal  as  well  as  the  petition  for  alimony 
ana  counsel  fees.  We  are  of  opinion  that 
the  decree  of  the  court  below  should  be  af- 
firmed,  but  a  majority  of  the  court  think 
that  alimony  pendente  lite  should  not  be 
granted  in  this  court.  Lest  there  be  some 
misapprehension  of  our  position  in  the  mat- 
ter, we  will  state  as  briefiy  as  the  novelty 
and  importance  of  the  questions  will  admit 
those  conclusions  upon  which  the  court  is 
united,  as  well  as  those  upon  which  it  is 
divided.  We  are  agreed  upon  all  proposi- 
tions announced  except  when  otherwise  ex- 
prci^sly  stated.  We  will  first  touch  upon 
the  power  of  the  court  to  grant  alimony  in 
a  nullity  suit.  Neither  party  to  tbe  record 
disputes  such  power.  Yet,  as  the  allowing 
of  alimony  in  such  cases  cannot  be  justified 
under  our  statutes,  which,  in  proceedings 
where  tbe  wife  is  a  defendant,  refers  exclu- 
sivelv  to  cases  of  divorce,  and  as  the  ques- 
tion has  never  before  arisen  in  this  state,  we 
think  it  best  to  refer  to  the  principles  of  law 
controlling  such  cases,  and  cite  some  author- 
ities in  support  of  the  same.  In  a  number 
of  cases  it  has  been  held  that  independent  of 
statutory  authority  the  courts  have  power  to 
grant  alimony  and  suit  money  in  such  cases 
brought  by  the  putative  husband.  Where 
the  form  of  relief  prayed  for  in  such  cases 
is  for  a  divorce  on  the  ground  of  the  nullity 
of  the  marriage,  it  has  been  held  that  stat- 
utory provisions  in  reference  to  alimony  sim- 
ilar to  ours  applied  only  to  divorces  for 
causes  arising  after  the  marriage,  but  that 
in  actions  for  divorce  on  the  ground  of  nul- 
lity, the  power  exists  independent  of  statute 
as  an  incident  to  the  jurisdiction  of  the  court 
in  such  cases.  O'Dea  v.  O'Dea,  81  Hun,  441 ; 
Griffln  v.  OHffln,  47  N.  Y.  134 ;  DHnktey  v. 
Brinkley,  50  N.  Y.  184;  10  Am.  Rep.  460. 
The  case  of  Griffin  v.  Oriffin,  supra,  in  the 
relief  sought,  was  very  much  like  the  present. 
The  courfsaid :  "It  is  conceded  that  there  is 
no  statute  in  terras  autboriziug  tbe  order, 
and  that,  if  sustained,  it  must  rest  upon  the 
incidental  powers  formerly  vested  in  the 
court  of  chancer;^,  in  cases  of  this  descrip- 
tion, and  to  which  the  supreme  court  has 
succeeded.  .  .  .  Yet  it  has  been  the  con- 
stant practice  of  the  court  of  chancery,  both 
before  and  since  the  Revised  Statutes,  to 
make  equitable  provision  for  all  these  mat- 
ters ;  and  in  so  doing,  it  has  been  guided  by 
the  decisions  of  the  ecclesiastical  courts  of 
England  in  similar  cases,"  citing  a  number 
of  English  authorities.  "^This  has  not  been 
done  upon  the  theory  that  the  court  of  chin- 
eery  of  this  state  was  vested  with  the  juris- 
diction of  the  ecclesiastical  courts  of  Eng- 
land in  matrimonial  cases,  or  that  .  .  . 
it  ever  possessed  any  jurisdiction  in  cases  of 
divorce  other  than  that  which  was  conferred 
by  our  own  statutes ;  but  upon  the  ground 
of  the  general  equitable  jurisdiction  of  the 
court,  and  also  tbat  when  our  statutes  did 
confer  jurisdiction  upon  the  court  of  chan- 
cery, in  those  actions  for  divorce  which  by 
the  English  law  are  solely  cognizable  in  tbe 
ecclesiastical  courts,  the  grant  of  that  juris- 
diction carried  with  it  by  implication  the 
incidental  powers  which  were  indispensable 
to  its  proper  exercise,  and  not  in  conflict  with 
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our  own  statutory  regulations  on  the  same 
subject.  **  To  same  effect  is  Lee  v.  Lee,  66 
How.  Pr.  207.  3  Bishop,  Mar.  Div.  &  Sep. 
§  725 ;  note  to  Methvin  y.  Methvin,  60  Am. 
Dec.  675,  citing  various  authorities. 

The  appellant  has  not  disputed  our  power 
to  grant  the  alimony  and  suit  money  pending 
proceedings  here,  yet,  as  this  question  is  a 
new  and  novel  one,  this  being  the  first  ap- 
plication of  the  kind  ever  addressed  to  this 
court,  and  as  there  is  conflict  in  the  author- 
ities, we  have  thought  it  best  to  give  some 
expression  of  opinion  and  reference  to  the 
state  of  the  law  upon  the  subject.  This 
court,  under  our  Constitution,  has  only  ap- 
pellate jurisdiction  in  cases  in  equity  origi- 
nating in  the  circuit  court.  The  question 
which  caused  us  some  difficulty  was  whether 
the  allowance  of  alimony  in  this  court  would 
not  be  an  exercise  of  original,  instead  of  ap- 
pellate, jurisdiction,  and  beyond  our  consti- 
tutional powers.  In  examining  the  question 
we  ascertain  that  a  number  of  appellate  courts 
have  granted  alimony  and  suit  money,  while 
the  case  was  pending  in  such  courts  on  ap- 
peal. In  many  of  these  the  question  of  the 
power  to  make  the  order  was  not  discussed. 
The  court  assumed  the  power  as  a  matter  of 
course,  and  it  seems  no  objection  was  made 
thereto.  In  other  cases  the  relief  has  been 
refused  upon  the  merits,  the  court  assuming 
that  it  had  jurisdiction  and  power  to  grant 
the  relief  if  a  proper  case  had  been  presented, 
and  in  some  cases  the  power  is  expressly  as- 
serted. Vandazer  v.  Vandnzer,  70  Iowa, 
614 ;  Krause  v.  Krause,  33  Wis.  854 ;  Wag- 
ner V.  Wagner,  86  Minn.  239;  Chaffee  v. 
Chaffee,  14  Mich.  463;  Van  Voarhis  v.  Van 
Voarhin,  90  Mich.  276;  Day  v.  Day,  84  Iowa. 
231 ;  Browne,  Divorce  &  Alimony,  p.  248; 
Zeigenfuss  v.  Zeigenfuss,  21  Mich.  414 ;  Lake 
V.  Lake,  16  Nev.  863;  WeWiaupt  v.  Weis- 
haupt,  27  Wis.  621 ;  Dishorough  v.  Disborough, 
51  N.  J.  Eq.  806. 

The  question  of  the  jurisdiction  of  an  ap- 
pellate court  to  grant  the  relief  was  ex- 
pressly raised  and  decided  in  Goldsmith  v. 
Goldsmith,  6  Mich.  285.  The  husband  in 
that  case  objected  to  the  allowance  being 
made  by  the  appellate  court  upon  the  ground 
that  the  jurisdiction  of  such  court  only  au- 
thorized it  to  review  and  pass  upon  the  de- 
cree and  proceedings  appealed  from.  The 
court  overruled  the  objection  and  held  that 
it  had  power  to  award  the  alimony  pending 
appellate  proceedings.  The  fullest  discus- 
sion of  the  subject  we  have  seen  is  in  Lake 
V.  Lake,  17  Nev.  280.  In  that  state  the  con- 
stitutional grant  of  jurisdiction  to  the  su- 
preme court,  in  so  far  as  it  affects  the  point 
under  consideration,  is  identical  in  terms 
with  the  section  of  our  Constitution  regulat- 
ing the  jurisdiction  of  this  court.  An  ap- 
plfcation  for  suit  money  was  made  in  the  su- 

fireme  court,  and  resisted  on  the  ground  that 
t  would  be  an  exercise  of  original  jurisdic- 
tion. The  court  held  otherwise  and  made  an 
allowance  for  counsel  fees  and  costs,  and  for- 
tified its  position  by  elaborate  argument  and 
citation  of  authorities.  In  that  case  the  wife 
was  defeated  in  the  court  below,  and  was  the 
appellant.  The  gist  of  the  conclusion  of  the 
court  is  stated  as  follows:  **The  law  gives 
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appellant  in  this  case  the  right  to  appeal  from 
that  part  of  the  judgment  disposing  of  the 
property,  and  accords  to  her  every  privilege 
granted  to  other  litigants  in  this  court.  Upon 
her  rests  the  burden  of  showing  error  in  the 
court  below.  Among  all  the  rights  to  which 
she  is  entitled,  there  is  no  one  more  import- 
ant to  her  and  the  court  than  that  of  having 
the  aid  of  counsel  learned  in  the  law  and  ac- 
quainted with  her  case.  Without  such  aid 
the  court  must  perform  the  double  and  incon- 
sistent functions  of  court  and  counsel,  or  she 
with  no  knowledge  of  the  principles,  or  ex- 
perience in  the  practice  of  the  law,  must  cope 
with  counsel  of  ability  in  a  profession  which, 
most  of  all,  requires  a  familiarity  with  all 
knowledge,  ana  most  of  all  offers  success  to 
him  who  knows  best  how  to  put  in  practical 
use  the  knowledge  he  possesses.  Without 
counsel  the  statute  of  the  state  and  the  rules 
of  the  court  cannot  be  complied  with.  With- 
out them  the  good  order  and  wellbeing  of  the 
court  would  be  disturbed,  and  it  would  be 
deprivedof  one  of  tha  usual,  proper,  and  nec- 
essary means  of  exercising  its  appellate  jur- 
isdiction." 

In  the  case  before  us  the  merits  of  the  ap- 
plication are  much  greater.  Here  the  wife 
has  won  in  the  court  of  original  jurisdiction, 
and  prima  facie  the  merits  of  the  controversy 
are  with  her.  To  grant  her  al imony  and  suit 
money  would  certainly  be  in  accordance  with 
the  principle  universally  prevalent,  that 
where  the  fact  of  marriage  is  prima  facie  es- 
tablished, and  a  suit,  especially  a  suit  by 
the  husband,  is  brought  to  annul  the  mar- 
riage or  the  marriage  relation,  and  the  hus- 
band has  means  wherewith  to  live  and  to 
litigate,  and  the  wife  is  destitute,  the  hus- 
band must  furnish  the  wife  the  means  of 
subsistence  while  the  suit  is  pending,  and  to 
enable  her  to  maintain  her  defense.  We  do 
not  believe  it  would  be  under  such  circum- 
stances an  exercise  of  original  jurisdiction 
for  us  upon  a  proper  showing  to  grant  the 
wife  the  means  of  subsistence,  while  her  case 
is  pending  in  this  court,  but  that  such  an 
allowance  is  essential  to  the  proper  and  im- 
partial administration  of  justice  in  the  exer- 
cise of  our  appellate  jurisdiction.  If  she  has 
not  the  means  to  live  and  to  employ  counsel 
to  present  her  case  to  the  court,  so  that  it 
may  be  fully  advised  as  to  the  merits  of  her 
side  of  the  controversy,  how  can  it  be  said 
that  there  is  a  fair,  even-handed,  impartial 
administration  of  justice  between  her  and 
the  appellant,  who  has  abundance  of  means 
of  support,  and  to  employ  able  and  ingen- 
ious counsel  to  present  his  case  in  its  most 
favorable  aspects. 

We  have  been  able  to  find  only  two  cases 
in  which  appellate  courts  have  refused  such 
applications  for  relief,  without  reference 
to  the  merits  of  the  case.  In  one  of  these 
cases,  Hunter  v.  Hunter,  100  111.  477,  no 
reason  was  given  for  refusing  to  entertain 
the  application,  except  that  it  had  not  been 
the  practice  of  the  court,  **  at  least  for  many 
years,"  to  entertain  such  applications,  and 
that  such  applications  were  left  to  the  court 
from  which  the  appeal  was  taken.  The  case, 
however,  of  Beilly  v.  lieiUy,  60  Cal.  624,  em- 
phatically  determined    that    the   appellate 
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court  had  no  jarisdiction  to  make  an  order 
for  alimony  pending  appeal ;  that  the  juris- 
diction invoked  by  the  application  was  oric?- 
ioal  instead  of  appellate.  This  case  also 
decided  that  the  jurisdiction  to  grant  such 
slimooy,  even  pending  appeal,  was  vested 
in  the  court  from  which  the  appeal  was  tak- 
en. As  to  the  jurisdiction  bein^  vested  in 
the  court  from  which  the  appeal  was  taken, 
the  contrary  doctrine  is  established  in  this 
state  in  the  case  of  State,  Shrader,  v.  Phil- 
Ups,  32  Fla.  403,  where  this  court  held  that 
pending  an  appeal,  with  supersedeas,  the 
circuit  court  was  without  power  or  jurisdic- 
tion to  entertain  proceedings  for  alimony 
and  suit  money.  The  reasons  given  for  the 
action  taken  in  Hunter  v.  Hunter,  and  ReiUy 
V.  ReiUy,  supra,  have  no  application  to  this 
state,  and  we  do  not  regard  them  as  of  great 
weight  or  value  in  determining  the  matter. 
Therefore  if  this  court  has  not  the  power 
to  entertain  proceedings  under  such  circum- 
stances, no  such  power  is  vested  in  any  court, 
and  a  great  and  humane  principle  of  the  law 
would,  so  far  as  it  relates  to  cases  pending 
on  appeal,  be  practically  abolished  in  this 
state: 
Kecurring,  then,  to  the  merits  of  the  a] 


plication  for  alimony,  the  majority 


he  ap- 
of  the 
court  are  of  the  opinion  that  no  alimony 
and  counsel  fees  and  suit  money  can  be  al- 
lowed on  this  application,  other  than  court 
costs,  for  the  reason  that  the  appellee  has  not 
furnished  us  with  proof  of  her  own  necessi- 
ties for  support,  as  well  as  the  means  and  abil- 
ity of  the  appellant  to  contribute  to  such  sup- 
port during  the  pendency  of  the  case  here,  the 
period  for  which  alimony  is  asked.  Neither 
has  she  offered  any  proof  as  to  the  value  of 
services  of  her  solicitor  in  the  necessary  pro- 
ceedings here,  or  as  to  what  would  be  reason- 
able suit  money  in  this  court.  They  are  of 
the  opinion  that  we  cannot  take  judicial  no- 
tice of  the  value  of  the  sevices  of  her  solicit- 
or, nor  of  the  amount  necessary  for  suit 
money,  and  that  in  order  to  make  an  allow- 
ance for  alimony  here  we  should  have  other 
proof  than  that  taken  in  the  circuit  court 
when  a  similar  application  was  made  to 
that  court  and  granted  ;  that  such  relief  is 
not  a  matter  of  course,  but  can  only  be 
granted  upon  proof  made  here  showing  the 
continuance  of  the  necessities  of  the  wife 
and  also  the  ability  of  the  husband. 

The  member  who  prepares  this  opinion 
agrees  with  the  other  members  in  declining 
to  allow  counsel  fees  and  suit  money,  but 
thinks  the  temporary  alimony  should  have 
been  allowed.  The  reasons  impelling  him 
to  this  view  are  that  the  necessary  amount  of 
such  alimony  was  ascertained  by  a  master  and 
approved  by  the  circuit  court  after  the  tak- 
ing of  testimony.  The  petition  sets  this  mat- 
ter up.  The  appellant  does  not  allege  that 
there  baa  been  any  change  whatever  in  the 
circumstances  of  either  party  since  the  cir- 
cuit court  made  the  order  allowing  $15  per 
week  temporary  alimonv.  The  allowance 
by  the  circuit  court  is  alleged  to  be  excess- 
ive, but  no  reasons  are  given  upon  which 
the  allegation  is  predicated.  He  thinks  that 
there  is8u€Bcient  in  the  petition,  answer,  and 
fecord  to  show  what  would  be  a  proper 
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amount  for   such   temporary    alimony,  aAd 
that  an  allowance  of  same  should  be  made. 

In  this  case  an  issue  was  made  upon  the 
answer  of  appellant  to  the  petition  for  ali- 
mony. No  testimony  has  been  taken  or  any 
atiidavitsor  proofs  whatever  offered  by  either 
party  except  an  affidavit  of  appellee  referred 
to.  No  question  as  to  the  proper  practice 
as  to  taking  of  testimony  in  such  cases  has 
been  presented  to  us,  and  we  therefore  do 
not  attempt  to  decide  what  practice  should 
be  pursued  in  obtaining  and  offering  evi- 
dence in  such  cases   in  an   appellate  court 

We  come  now  to  the  consideration  of  the 
merits  of  the  appeal.  Several  assignments 
of  error  are  filed,  but  the  only  one  argued 
is,  that  the  court  erred  in  rendering  the  final 
decree  in  the  case.  We  will  not  attempt 
to  set  out  the  testimony  taken  in  the  case. 
To  do  so  would  require  much  space,  time, 
and  labor,  and  not  greatly  subserve  any  very 
useful  purpose.  Upon  the  subject  of  the 
intoxication  of  the  complainant  at  the  time 
of  the  marriage  ceremony,  the  evidence  was 
extremely  conflicting.  There  was  certainly 
testimony  which,  if  believed,  proved  that 
the  complainant  was  so  much  under  the  in- 
fiuenceof  intoxicants  as  to  be  wholly  incapa- 
ble of  entering  into  any  contract.  This  evi- 
dence, however,  was  contradicted  by  other 
evidence  which,  if  true,  showed,  if  the  com- 
plainant was  vntoxicated  at  all,  it  was  to  a 
very  slight  extent  and  not  sufficient  to  de- 
prive him  of  tlie  use  of  his  reasoning  facul- 
ties. Upon  this  point  we  cannot  say  that  the 
decree  of  the  court  was  against  the  weight 
of  evidence.  Repeated  acts  of  cohabitation 
when  the  complainant  was  sober,  subsequent 
to  and  ratifying  the  marriage,  were  proved 
upon  the  part  of  the  appellant,  and  he  made 
no  effort  whatever  to  contradict  the  same. 
The  amount  of  solicitor's  fees  allowed  by 
the  decree  was  less  than  was  shown  to  hie 
reasonable  and  proper  by  the  undisputed 
testimony  of  members  of  the  bar.  The  de- 
cree was' in  all  respects  in  accordance  with 
the  evidence  in  the  case.  As  to  the  law 
applicable  to  the  facts,  it  cannot  be  doubted 
that  if  the  party  at  the  time  of  entering  into 
the  contract  was  so  much  intoxicated  as  to 
be  non  eompoe  mentin,  and  does  not  know 
what  he  is  doing,  and  is  for  the  time  de- 
prived of  reason,  the  marriage  is  invalid; 
but  is  not  invalid  if  the  intoxication  is  of 
a  less  degree  than  that  stated.  1  Bishop, 
Mar.  Div.  &  Sep.  §§  607  et  eeq.;  Browne, 
Divorce  &  Alimony,  p.  197.  On  the  other 
hand,  it  is  equally  well  established  that  a 
marriage  invalid  at  the  time  for  want  of 
mental  capacity,  may  be  ratified  and  made 
valid  afterwards  by  any  acts  or  conduct 
which  amount  to  a*  recognition  of  its  va- 
lidity. A  lunatic  on  regaining  his  reason 
may  affirm  a  marriage  celebrated  while  he 
was  insane,  and  this  without  any  new  solem- 
nization. Cole  V.  Cole,  6  Sneed,  57,  70  Am. 
Dec.  275 ;  Sabalot  v.  Populiu,  31  La.  Ann.  854 ; 
1  Bishop,  Mar.  Div.  &  Sep.  §§  614,  634; 
Browne,  Divorce  &  Alimony,  pp.  206,  207. 

The  appellant,  in  view  of  what  he  calls 
his  unfortunate  situation,  asks  us  to  take  the 
most  favorable  view  which  the  law  as  ap- 
plied to  all  the  testimony  shown  by  the  record 
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will  permit  to  be  given  his  case.  This  we 
have  been  inclined  to  do,  but  have  not  been 
able  to  reach  a  different  conclusion  from 
that  announced  by  us,  without  doing  vio- 
lence to  the  law  and  the  testimony.  The 
situation  of  the  appellant  is  indeed  a  pe- 
culiar one.  He  is  married  to  a  woman 
who,  the  evidence  clearly  shows,  before  her 
marriage  was  a  public  prostitute.  The  ap- 
pellant was  fully  acquainted  with  her  and 
her  character  and  reputation.  The  large 
allowance  against  him  fur  alimony  and  suit 
money,  and  the  costs  decreed  against  him, 


make  him  pay  dearly  for  his  folly.  By 
his  own  rash  and  recsless  conduct  he  baa 
placed  himself  in  a  position  from  which  we, 
upon  this  record,  have  no  power  to  extricate 
him.  The  appellant  is  ordered  to  pay  both 
the  costs  of  the  application  for  alimony  and 
the  coses  of  appeal. 

The  petition  for  alimony,  counsel  fees* 
and  suit  money,  except  as  to  court  costs, 
is  denied. 

The  decrees  of  tJis  Circuit  Court  diwnxeting 
the  bill  of  complaint  and  awarding  coumel  fee$ 
against  appellant  are  affirmed. 


PENNSYLVANIA    SUPREME  COURT. 


Borough  of  DU  BOIS.  Appt,, 
t». 
DU   BOIS  CITY  WATERWORKS   COM- 
PANY et  al. 

(176  Pa.  430.) 

1.  The  cancelation  of  a  contraet  bgra 
municipality  for  a  water  supply  will  Dot 
be  made  by  a  court  of  equity  merely  because  of 
the  inadequacy  of  the  supply,  for  which  the 
water  company  Is  oot  in  fault  but  which  is  due 
to  the  Inadequate  capacity  of  the  springs  which 
the  contract  requires  the  supply  to  be  obtained 
from. 

8.  A  reformation  of  a  contract  for  a 
municipal  water  supply  because  of  a  mu- 
tual mistake  of  the  parties  as  to  the  adequacy  of 
the  stipulated  source  of  supply  is  within  the 
power  of  the  court  under  act  of  April  29«  1874, 
884.  cl.  8,  Kivinff  power  on  a  hill  med  by  any  citi- 
zen to  make  such  order  as  may'scem  just  and 
equitable  for  the  correction  of  the  alleged  im- 
purity or  deficiency  of  the  water  supply. 

(July  15, 1890.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Common  Pleas  for  Clearfield 
County  cunceling  a  contract  for  the  furnishing 
of  a  water  supply.     Berersed, 

The  borough  of  Du  Bois  entered  into  aeon- 
tract  with  the  United  Stales  Waterworks  Com- 
pany,  Limited,  by  which  the  company  agreed 
to  furniMh  the  borough  with  the  water  supply 
as  specified  in  the  contract.  This  contract  was 
assigned  to  defendant,  the  Du  Bois  City  Wa- 
terworks Company.  The  borough  filed  a  bill 
to  have  the  contract  annulled  upon  the  ground 
that  the  company  bad  failed  to  carry  out  the 
provisions  of  its  contract. 

Further  facts  appear  in* the  opinion. 

Mr.  A.  L.  Cole  for  appellant 

Messrs.  W.  C.  Penis  and  Georg^e  A. 
Jenk8»  for  appellee: 

The  contract  in  this  case  is  executory. 


Bo  long  as  a  contract  continues  executory, 
it  may  not  only  be  impeached  for  fraud  or 
mistake,  but  any  invalidity  which  would  be  a 
defense  at  law  would,  in  general,  be  ground 
for  cancelation  in  equity. 

Aace  V.  tioj^er,  80  Pa.  99;  Simes  v.  Eterson, 
46  Pa.  304. 

A  mistake  on  one  side  may  be  a  ground  for. 
rescinding  a  contract,  or  for  refusing  to  en- 
force its  specific  execution,  but  it  cannot  be  a 
ground  for  altering  its  terms. 

Schettiger  v.  Hopple,  8  Grant,  Cas.  55; 
Adams,  Eq.  411;  15  Am.  &  £ng.  Enc.  Law, 
p.  84?^. 

The  courts  are  not  powerless  to  give  relief  in 
this  case. 

Wilson  ▼.  Qettg,  57  Pa.  266. 

**A  defective,  negligent,  and  worthless  per- 
formance is  the  same  as  no  performance  at  all.'* 

Miller  V.  Phillips,  81  Pa.  218. 

Whenever  a  deed  or  other  instrument  exists 
which  may  be  vexatiously  or  injuriously  used 
against  a  party,  a  court  of  equity  will  afford 
relief  by  directing  the  instrument  to  be  deliv- 
ered up  and  canceled,  or  by  making  any  other 
decree,  which  justice  or  the  rightsof  the  par- 
ties* may  require. 

DulVs  Appeal,  118  Pa  510;  fCay  v.  Scafes,  87 
Pa.  31,  78  Am.  Dec.  399;  Stewart's  Appeal,  78 
Pa.  88;  Martin  v.  (?rar<»,  5  Allen,  601;  8  Dan. 
Ch.  Pr.  &  PI.  p.  1961,  note  1;  Pom.  Eq  Jur. 
2d  ed.  vol  1,  ^  221,  p.  288,  and  note  1,  also 
vol.  2,  §  870,  pp.  1213.  1214;  8  Pom.  Eq.  Jur. 
§  13li9.  pp.  2148.  2149. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

The  power  of  a  court  of  equity  to  compel 
the  cancelation  of  a  contract,  thoueh  well  es- 
tablished, is  very  exceptional  in  its  character* 
Its  purpose  is  never  to  interfere  with  the  free- 
dom of  contract,  or  with  proper  legal  liability, 
even  for  bad  bargains,  but  only  1o  supplement 
the  powers  of  courts  of  law  where  there  is  ex< 
ceptional  equity  of  a  settled  and  recognized 


Note.— As  to  the  forfeiture  of  the  charter  of  a 
water  company  for  failure  to  make  proper  sup. 
ply  of  water,  see  Capitol  City  Water  Co.  v.  State, 
MacDonald  (Ala.)  29  L.  K.  A.  743;  and  State,  Mylrea, 
T.  Janeevlllc  Water  Power  Go'.  (Wis.)  82  L.  R.  A. 
-^ 

L.  R.  A. 


As  to  the  liability  for  loss  of  property  by  fire  on 
account  of  defloient  water  supply,  see  Howsmoo  v 
Trenton  Water  Co.  (Mo.)  28  L.  R.  A.  14fl,  and  nnte; 
also  Sprinirfleld  F.  &  M.  Ins.  Co.  v.  KeeaevUle  (K • 
Y.)80L.R.A.660. 
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kind.  Hence  it  is  ne^er  to  be  exercised  except 
in  very  dear  cases  and  for  definite  cause.  Tlie 
causes  wbicb  will  Jus^tify  it  were  stated  as  Ions 
sgo  as  Delamattf^M  Ektate,  1  Wbart.  863.  and 
experience  and  tbe  amplilication  of  equity 
powers  in  sixty  years  bave  not  f  urnisb^  any 
instance  of  tbeir  enlargement.  In  tbat  casie 
Chief  Justice  Gibeon  said:  *'Tbe  grounds  on 
wbicb  equity  inierferes  for  rescission,  are  dis- 
tinctly ooarked,  and  every  case  proper  for  this 
brancb  of  Us  jurisdiction  is  reducible  to  a  par- 
ticular bead.  Tbey  are  principally  fraud,  mis- 
take, turpitude  of  consideration,  and  circum- 
stances entitling  to  relief  on  tbe  principle  of 
quia  iiiwt."  In  Yard  v.  Patton,  13  Pa.  278, 
this  language  was  quoted  as  authoritative,  and 
it  was  added  tbat  eacb  of  these  causes  sbould 
be  esiablisbed  by  positive  and  definite  proof. 
In  Graham  v.  Faneoa$t.  80  Pa.  89,  it  was  said 
by  Strong,  J.:  ''Inadequacy  of  price,  im- 
providence, surprise,  and  mere  bardsbip,  bave 
eacb  been  held  sufficient  to  stav  the  active  in- 
terposition of  a  chancellor.  Yet  no  one  of 
these,  nor  all  combined,  furnishes  an  adequate 
reason  for  a  judicial  rescission  of  a  contract. 
For  such  action  something  more  is  demanded, 
—such  as  fraud,  mistake,  or  illegality."  In 
SoekafelUno  v  Baker,  41  Pa.  819, 80  Am.  Dec. 
624,  it  was  said:  "Our  interposition  is  invoked, 
not  to  carry  out  and  accomplish  what  tbe  par- 
ties have  begun,  but  to  undo  what  the  parties 
have  accomplished.  How  narrow  the  grounds 
are  upon  which  a  court  of  equity  will  interpose 
for  such  a  purpose,  and  how  cautious  and  re- 
luctant its  steps  will  be  Id  that  direction,  were 
fully  shown  in  Graham  v.  Paneoatt,  :^OPa.  97, 
and  liaee  v.  Bayer,  Id.  109.  Nothing  but 
fraud  or  palpable  mistake  is  ground  for  rescind- 
ing an  executed  contract."  And  in  Stephen* s 
Appeal,  87  Pa.  202,  it  was  said:  ''No  fraud  or 
mistake,  or  turpitude  of  consideration  and  cir- 
cumstances entitling  her  to  relief  on  the  prin% 
ciple  of  quia  timet,  are  proved.  Nothing  less 
than  one  of  these  clearly  established  would  jus- 
tify tbe  court  in  ordering  the  rescission  of  an 
executed  contract,"  No  case  has  gone  beyond 
these;  and  while  we  do  not  say  that  a  wilful 
and  obstructive  refusal  to  perform  a  contract, 
under  circumstances  which  practically  prevent 
the  party  aegrieved  from  entering  into  another, 
may  not  afford  ground  for  equitable  cancela- 
tion, yet  some  such  special  grounds  must  ap- 
pear in  order  to  take  the  case  out  of  the  gen- 
eral rule  tbat  remedy  for  mere  breach  must  be 
soDfirbt  at  law. 

Tested  by  these  settled  principles,  there  is  no 
ca!?e  here  at  all  tor  tbe  coun's  interference. 
Neither  the  bill  nor  the  findings  of  fact  under 
it  charge  any  fault  to  the  defendants.  They 
show  a  want  of  strict  perfornxance,  but  they 
also  show  that  strict  performance  was  impossi- 
ble, not  from  any  lack  of  effort  on  the  part  of 
the  defend jiDts,  but  because  the  contract  limits 
the  source  of  supply  to  springs  on  the  Du  Bois 
\^Ti6,  and  fhose  springs  are  inadequate  to  fur- 
nish tbe  needed  quantity  of  water.  The  utmost 
that  is  n»a»le  ont  by  tbe  bill  and  the  evi(ience 
in  that  tbe  contract  calls  for  the  performance 
of  ao  impossfbiJity  by  reason  of  a  mistake  of 
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fact  as  to  the  capacity  of  the  stipulated  source 
of  supply.  But  this  mistake  was  no  more  the 
fault  of  defendants  than  of  plaintiff,  and  tbe 
parties  cannot  be  put  back  in  statu  quo.  If 
the  defendants  have,  to  ^heir  misfortune,  made 
a  contract  whose  full  performance  is  impossi- 
ble, they  may  be  unable  to  recover  the  stipu- 
lated rental,  either  in  whole  or  in  part.  But  this 
is  a  matter  of  defense  in  an  action  at  law«  and 
affords  no  ground  for  the  cancelation  of  the 
contract.  C'ertainly  there  is  no  equity  in  put- 
ting the  entire  loss  arising  from  a  mutual  mis- 
take upon  one  party,  with  no  consideration  for 
the  injury  to  its  plant  and  franchise,  and  no 
allowance  for  tbe  money  already  expended 
thereon  without  fault.  The  case  is  pre  emi- 
nently one  for  mutual  concession  and  amicable 
adjustment  on  a  fair  basis,  either  by  reduction 
of  tbe  rental  or  by  enlargement  of  the  permit- 
ted source  of  supply.  But.  failing  this  action 
by  tbe  partiea  themselves,  equity  will  not  help 
one  of  them  to  put  the  whole  loss  on  the  other, 
but  will  leave  them  to  such  remedies  as  they 
mav  have  in  a  court  of  law. 

Ileference  was  made  in  tbe  court  below  and 
here  to  tbe  act  of  April  29.  1874,  §  84,  cl.  8 
(Pub.  Laws,  94;  Brightly's  Purd.  Dig.  [I2th 
ed.]  p.  955,  pi.  4).  relating  to  gas  and  water 
companies,  by  which  the  courts  of  common 
pleas  are  authorized,  on  bill  filed  by  any  citi- 
zen using  tbe  water,  alleging  impurity  or  defi- 
ciency, to  compel  the  water  company  to  correct 
the  evil  complained  of,  and  to  make  *'such 
order  in  tbe  premises  as  may  seem  just  and 
equitable."  The  learned  judge  below  was  of 
opinion  that  this  remedy  did  not  apply  to  cases 
of  contract,  but  only  to  water  rights  acouired 
by  eminent  domain  under  tbe  act  of  1874,  and 
it  has  been  argued  here  by  appellees,  citing 
r^high  Wetter  (Jo: 9  Appeal^  102  Pa.  515,  and 
Freeport  Waterworks  Co.  v.  Prager,  129  i*a. 
605,  that  this  section  applies  only  to  private 
citizens  and  does  not  include  municipal  corpo- 
rations. Both  these  views,  however,  are  erro- 
neous. What  was  decided  in  those  cases  was 
that  the  exclusive  privilege  of  furnishing  wa- 
ter, given  by  the  act  to  the  first  company  erect- 
ing works,  does  not  prevail  against  a  city  or 
borough  building  waterworks  in  its  municipal 
capacity  and  under  its  general  powers.  In  tbe 
present  case  the  borough  is  not  the  builder  or 
owner  of  waterworks,  but  a  mere  consumer 
under  contract,  and  stands  upon  tbe  same 
b<isi8  as  any  private  citizen  in  regard  thereto. 
The  remedy  given  by  the  act  is  intended  to  be 
adequate,  and  we  see  no  reason  why  it  may  not 
be  made  so.  The  whole  subject  is  put  under 
the  control  of  the  court  in  the  broadest  terms, 
and,  being  one  which  concerns  the  public  in- 
terests, may  be  treated  with  regard  therero,  to 
the  extent  necessary,  even  to  the  reformation 
of  the  contract  upon  a  basis  just  and  equitable 
to  both  parties,  where,  as  here,  it  was  made  in 
mutual  mistake  as  to  an  essential  fact,  and  a 
remedy  for  the  ditlicully  may  be  found  with- 
out violation  of  the  main  intent  of  both  paities 
in  the  original  instrument. 

Decree  reversed,  and  bill  dismissed,  with  costs. 
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William  R.  KLEIN,  AppL, 

V. 

LIVINGSTON  CLUB. 

(177  Pa.  224.) 

1.  An  ii^unction  against  the  sale  of 
iiitoxicating^  liquors  by  an  incorporated 
club  to  its  memt)er8  In  pursuance  of  a  resolution 
of  the  club  may  be  (granted  in  favor  of  a  member 
wboee  property  rights  would  be  damaired  thereby. 
If  tbe  sale  would  be  illcflral,  altbougb  it  might  be 
punishable  by  indictment. 

2*  The  distribution  of  intoxicating^  liq- 
uors by  an  incorporated  club  to  its  mem- 
bers without  any  profit  to  the  club,  but  on  pay 
ment  by  each  memt}er  for  what  he  receives  in  the 
same  way  as  he  pays  for  any  food  or  drink 
obtained  there,  does  not  constitute  a  sale  within 
the  meaning  of  the  licence  act  of  May  18, 1887. 

(WiUiamSn  J.,  dissents.) 
(OctoT)er  6, 1898.) 

APPEAL  by  complainaot  from  a  decree  of 
the  Conn  of  Com  moo  Pleas  for  Lehigh 
County  refusing  to  enjoin  defendant  from  pro- 
ceeding to  procure  liquors  for  distribution 
among  its  members.    Affirmed, 

Tbe  facts  are  staled  iu  the  opinion. 

Mr.  James  B.  Deshler,  for  appellant: 

Tbe  furnishing  of  liquor  by  the  steward  of 
an  unlicensed  club  to  a  member  was  a  sale. 

Com.  V.  Tierney,  1  Pa.  Dist.  R.  17;  Com,  v. 
Steffner,  2  Pa.  Dist.  R.  152. 

The  following  authorities  maintain  that  such 
a  transaction  is  a  sale  by  tbe  club  to  its  mem- 
hers  I 

i>taU,  Neirark,  v.  Essex  Club,  53  N.  J.  L.  99; 
People  V.  Sinell,  34  N.  Y.  S.  R.  H98;  Slate  v. 
Muion  Social  L.  d:  M.  Club,  78  Md.  97,  10  L. 
R.  A.  64:  People  v.  Bradley,  33  N.  Y.  S.  R. 
562;  Kentucky  Club  v.  /x>visrille,  92  Ky.  809; 
Ifogales  Club  y.  State,  69  Miss.  218;  StaU  v. 
Lochyear,  95  N.  C.  633.  59  Am.  Rep.  287; 
State  V.  Nets,  108  N.  C.  787.  12  L.  R.  A.  412; 
People  V.  Soule,  74  Mich.  250.  2  L.  R.  A.  494; 
Martin  v.  State,  59  Ala.  34;  Hunter  v.  State, 
60  Ark.  312;   14  Trim.  L.  Mag.  541. 

If  such  transactions  are  not  sales  they  are 
gifts  and  come  within  the  prohibition  of  §  18 
of  the  act  in  question.  If  the  club  here  in 
question,  desiring  to  change  its  quarters,  should 
sell  the  club  building  toone  of  its  members,  he 
would  be  surprised  to  find  it  suggested  that  the 
transaction  was  not  a  shIc  because  the  corpora- 
tion was  not  one  for  profit,  and  because  as  a 
joint  owner  the  purchaser  was  also  one  of  tbe 
vendors. 

Com.  V.  Tierney,  \  Pa.  Dist.  R.  17. 

The  act  of  May  13. 1887,  has  been  construed 
strictly. 

C<m.  V.  Peybvrg,  122  Pa.  299,  2  L.  R.  A. 
415:  Com.  v.  tklUrs,  130  Pa.  32;  Pe  Carlson's 
License,  127  Pa.  330;  Com.  v.  Zelt,  138  Pa. 
615,  11  L.  R  A.  602. 

The  language  of  the  act  of  May  13,  1887. 
indicates  sn  intention  to  restrict  and  prohibit 
what  earlier  laws  permitted. 


Note.— For  sale  of  intoxicating  liquors  by  clubs, 
see  also  People  v.  Adelphl  Club  (N.  Y.)  81  L.  R.  A. 
610,  and  cases  cited  in  footnote  thereto. 
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Messrs.  Edward  Harvey*  ft.  E.  Wright, 
and  HI.  L.  Kauifman*  for  appellee: 

No  legislation  was  ever  passed  forbidding  tbe 
distribution  of  liquors  among  members  of  social 
clubs.  Was  it  therefore  the  intent  of  the  legis- 
lature to  prohibit  such  a  custom  when  the  act 
of  1887  was  enacted  ?  The  statute  is  penal  and 
requires  a  strict  construction. 

Com.  V.  Carey,  151  Pa.  373;  Com.  v.  Fraim, 
16  Pa.  163;  UarVs  Appeal,  96  Pa.  355;  Big 
Black  Creek  Imp.  Co.  v.  Com.  94  Pa.  455. 

It  is  the  nature  and  intent  of  the  act,  not  the 
place  where  it  is  done,  that  determines  its 
character  as  lawful  or  otherwise. 

Com.  V.  Heckler,  168  Pa.  578. 

The  provisions  of  the  act  of  1887  are  not 
directed  against  tbe  use  of  liquors  by  the  indi- 
vidual citizen,  and  they  do  not  interfere  with 
his  riffht  to  supply  his  table  with  them  or  fur- 
nish them  to  his  family  or  his  guests. 

Altenburg  v.  Com.  126  Pa.  602.  4  L.  R.  A. 
548. 

Oraff  V.  Emns,  L.  R.  8  Q.  B.  Div.  373.  is 
a  leading  authority  on  the  question  involved 
here. 

If  the  liquors  really  belonged  to  the  mem- 
bers of  the  club,  and  had  been  previously  pur- 
chased by  them  or  on  their  account  of  some 
person  other  than  the  defendant,  and  if  he 
merely  kept  the  liquors  for  them  and  to  be 
divided  among  them  according  to  a  previously 
arranged  system,  these  facts  would  not  justify 
the  jury  in  finding  that  he  kept  and  maintained 
a  nuisance  within  the  meaning  of  the  statute 
under  which  he  is  indicted. 

Com.  V.  Smith,  102  Mass.  144:  Com.  v.  Pom- 
phret,  137  Mass.  564,  50  Am.  Rep.  340;  Com. 
V.  Etrig^  145  Mass.  119;  Barden  v.  Montana 
Club,  10  Mont.  330,  11  L.  R.  A.  593;  Com.  y. 
Geary,  146  Mass.  139;  Tennessee  ClvbY.  Dttyer, 
11  Lea,  452;  Piedmont  Club  v.  Com.  87  Va. 
540;  Koenig  v.  State,  33  Tex.  Crim.  Rep.  367; 
State,  Bell,  v.  St.  Louis  Club,  125  Mo.  808.  26 
L.  R.  A.  573. 

The  distribution  of  liquors  by  a  bona  fide 
club  among  its  members  is  not  a  sale  within 
the  inhibition  of  a  liquor  law.  even  though  the 
person  receiving  the  liquor  gives  money  in 
return  for  it,  and  the  law  prohibiting  the  sale 
of  liquor  on  Sunday  does  not  apply  to  such  a 
club. 

11  Am.  &  Eng.  Enc.  Law,  p.  727. 

People  V.  Andrexcs,  115  N.  Y.  427,  6  L.  R. 
A.  128,  belongs  to  the  class  where  the  methods 
of  tbe  club  are  a  device  to  evade  the  law. 

Rickart  v.  People,  79  111.  85;  State  v.  Mercer, 
82  Iowa.  405;  State,  Robinson,  v.  Bacon  (lub, 
44  Mo.  App.  86;  Martin  v.  State,  59  Ala.  34. 

State  V.  Easton  Social  L,  &  M.  Club,  78  Md. 
97,  10  L.  R.  A.  64,  was  ruled  by  the  construc- 
tion of  the  local  option  law  iu  force  in  the 
place  where  the  club  was  located. 

Dean,  J.,  delivered  the  opinion  of  the 
court: 

Tbe  plaintifiP  is  a  member  in  good  standine 
of  the  Livingston  Club  of  Allentown.  Lehigh 
county.  The  club  was  duly  incorf>orated 
April  7,  1890.  Its  purpose,  as  declared  by  its 
articles  of  association,  is  the  social  enjoyment 
of  its  members  by  friendly  intercourse.  It  is 
the  owner  of  a  lot  in  the  city,  on  which  is 
erected  a  valuable  brick  building,  contaliing 
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parlors,  reception  room,  library  room,  baDquet 
hall,  diniog  rooms,  kitcbeD,  committee  rooms, 
billiard  rooms,  and  private  rooms  occupied  by 
the  club  steward  and  servants.  The  cost  of  the 
buildines  and  grounds  was  $23,000.  Tbe 
membersbip  is  limited  to  100  residents  of  the 
city,  or  resident  not  exceeding  1  mile  beyond, 
acd  all  must  be  over  twenty  one  years  of  age. 
There  are  no  sleeping  rooms  in  the  building 
for  members  or  guests,  but  some  of  tbe  mem- 
bers, not  having  families,  make  the  club  their 
home  during  club  hours.  No  games  of  chance 
are  permitted.  Tbe  affairs  of  the  club  are 
controlled  by  a  president,  vice  president,  secre- 
tary, treosurer,  and  twelve  governors,  known 
as  the  ''governing  committee."  Immediately 
before  tbe  filing  of  this  bill,  this  committee 
adopted  this  resolution;  "Resolved,  that  the 
steward  be  directed  to  purchase  a  stock  of 
spirituous  and  malt  liquors,  etc. .  and  furnish 
tbe  same  to  the  members  of  this  club,  and  re- 
ceive pay  therefor  from  them,  only,  atid  turn 
over  the  moneys  so  received  to  the  treasurer  of 
said  club,  which  money  shall  be  again  used  to 
repleoish  the  liquors,  etc.,  so  furnished  to  its 
members,  and  in  the  purchasing  of  eatables, 
cigars,  etc.,  and  also  for  the  defraying  of  the 
expenses  connected  therewith."  Plaintiff  ad- 
mits in  his  bill  that  the  club  receives  no  profit 
OD  licjbors  so  furnished,  but  he  avers  thbt  the 
steward  is  about  to  carry  out  the  directions  of 
tbe  resolution;  that  the  proposed  action  will  be 
a  violation  of  the  license  laws  of  the  common 
wealth,  thus  putting  in  peril  the  charter  of  the 
club,  which  may  be  forfeited,  and,  in  conse- 
quence, he,  as  a  member  having  an  interest 
in  tbe  club  propt^rly,  will  be  thereby  damaged. 
He  therefore  prays  for  an  injunction  restrain- 
ing the  steward  and  the  governors  from  carry - 
iugoiii  tbe  resolution. 

The  purpose  of  the  bill  is  to  enjoin  defend- 
ant from  the  commission  of  an  alleged  indict- 
able misdemeanor,  because  the  misdemeanor, 
if  committed,  will  probably  damage  his  prop- 
erty rights.  A  bill  having  for  its  sole  purpose 
an  injunction  against  crime  or  misdemeanor, 
it  U  well  settled,  does  not  lie;  but  it  is  just  as 
well  settled  that  equity  will  interfere  if  the  al- 
leged criminal  acts  go  further,  and  operate  to 
tbe  destruction  of  or  diminution  of  value  of 
property.  This  case  and  that  of  Manderson  v. 
Commercial  Bank,  28  Pa.  379,  are  alike  in 
ibeir  essential  facts.  In  the  bank  case  the  law 
authorized  the  directors  to  discount  paper  at  a 
rate  not  exceeding  i  of  1  per  cent  a  month. 
Manderson,  a  stockholder,  averred  that  the 
president  and  cashier  were  in  the  habit  of 
meeting  after  banking  hours,  and  passing 
paper  for  discount  at  a  rate  exceeding  the 
lawful  rale;  ihus  violating  the  usury  laws, 
and  subjecting  the  bank  to  the  penally  there- 
for, and  putting  in  peril  the  bank's  charter. 
Therefore  his  property  interest  in  the  bank 
was  endangered.  It  was  decided  that  a 
stockholder  bad  the  right  to  prevent  by  injunc- 
tion a  practice  which  might  produce  such  in- 
jury to  him,  and  the  writ  was  awarded.  In 
Sparhai§Jc  v.  Union  Pass.  R,  Co.  54  Pa.  401, 
tbe  wilt  was  refused  by  a  majority  of  the  court, 
because  the  FoTe  purpose  of  the  bill  was  to 
prevent  an  alleged  violation  of  the  act  of  1794, 
ia  which  question  the  complainant  had  no 
other  interest  than    that  of  the  public  gener- 
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ally.  If  either  the  commission  of  the  act  here 
alleged  or  its  criminality  depended  on  the  evi- 
dence of  witnesses,  we  might  well  leave  it  to 
the  proper  criminal  court  for  determination. 
The  hand  of  a  chancellor  would  not  be  put 
forth  to  restrain  the  commission  of  what  might 
not  be  intended  as.  or  what,  if  actually  done, 
might  not  be,  criminal,  because  of  the  absence 
of  criminal  intent.  But  here  the  declared  pur- 
pose to  commit  tbe  act  complained  of  is  ad- 
mitted. -  TV  hether  it  be  criminal  if  committed, 
is  a  pure  question  of  law,  for  defendant's  only 
plea  is  that  the  proposed  act  is  not  in  violation 
of  law. 

Would  the  act,  when  committed,  be  a  sale 
of  liquor?  That  is  the  only  question,  for  it  is 
not  alleged  that  it  is  the  purpose  of  defendant 
to  furnish  liquor  to  persons  of  intemperate 
habits,  to  those  visibly  Intoxicated,  or  to 
minors.  The  act  of  May  18,  1887,  known  as 
the  ''Brooks  Law,"  is  entitled  ''An  Act  to  Re- 
strain and  liegulate  the  i^le  of  Vinous  and 
8|>irituous,Malt  or  Brewed  Liquors,  or  Any  Ad- 
mixture thereof."  This  is  a  license  act,  and 
prohibits  the  keeping  of  any  house,  room,  or 
place,  inn,  or  tavern  for  sale  of  liquors,  with- 
out a  license  first  had  and  obtained.  It  fur- 
ther prescribes  the  mode  of  procedure,  in  all  its 
details  to  obtain  license  to  sell,  and  prohibits 
the  sale  or  gift  either  by  licensed  dealers  or  un- 
licensed dealers  on  certain  dsTS  and  to  certain  , 
classes.  Our  Brother  Williams,  in  Com.  v. 
Carey,  151  Pa.  371,  referring  to  the  title  of  the 
act  and  the  body  of  it,  has  so  clearly  stated  its 
purpose  that  his  reasoning  and  conclusion  are 
almost  as  demonstrative  of  the  truth  as  the  so- 
lution of  a  problem  in  geometry.  He  says: 
* 'There  is  no'  hint  of  a  purpose  to  restrain  and 
regulate  the  use  of  them  by  private  citizens  in 
their  own  dwellings.  We  look  next  into  the 
body  of  the  act,  and  there  we  find  a  compre- 
hensive license  system.  We  have,  first,  a  re- 
striction of  the  sale  to  persons  holding  licenses, 
and  punishments  prescribed  for  sales  by  unli- 
censed persons;  next,  the  proceedings  to  ob- 
tain a  license;  third,  provisions  regulating  the 
exercise  of  judicial  discretion  in  granting  or 
refusing  licenses;  fourth,  penalties  for  viola- 
tions of  the  law  by  licensed  dealers;  fifth, 
exceptions  from  the  power  to  sell  conferred 
by  a  license,  as  to  certain  days  and  certain 
classes  of  persons.  The  17th  section  belongs  to 
this  class  of  provisions.  To  the  excepted 
classes  and  upon  tbe  excepted  days  no  man  can 
lawfully  sell  or  furnish  for  use  as  a  beverage 
any  intoxicating  liquors.  The  unlicensed  can- 
not, for  the  traffic  is  wholly  forbidden  to  him. 
The  licensed  cannot,  for  an  express  exception 
as  to  thes«^  is  made  in  the  law  under  which  the 
license  is  granted.  If,  notwithstanding  the 
prohibition,  any  person  does  sell  or  furnish 
contrary  to  the  17ih  section,  his  conduct  is 
a  misdemeanor,  and  the  house,  room,  or  place 
kept  or  maintained  by  him  for  such  unlawful 
sales  or  furnishings  may  be  abated  as  a  public 
nuisance,  under  the  provisions  of  the  18th  sec- 
tion. These  provisions  are  not  applicable  to 
the  table  or  the  personal  habits  of  citizens 
within  the  precincts  of  their  own  homes,  and 
they  catjnot  be  extended  by  any  known  rule 
of  interpretation  so  as  to  include  them.  The 
furnishing  of  liquors  on  Sunday,  or  to  any  of 
the  excepted  classes,  that  is  made  punishable,  is 


96 


PENNBTLYANfA  SUPREMB  GOURT. 


Oct., 


a  furnishing  in  evasion  of  the  law  forbidding 
Bales.  It  would  be  of  little  avail  to  close  the 
bare  on  election  davs  if  candidates  might  open 
rooms  near  the  polls,  and  furnish  liquors  free 
to  voters.  It  would  not  help  the  cause  of  good 
morals  if  those  who  were  forbidden  to  sell  on 
Sunday  could,  under  some  specious  pretext, 
profess  to  supply  their  customers  without 
charge  on  that  day.  But  if,  for  reasons  of 
health  or  habit,  one  chooses  to  supply  his  own 
table  with  his  own  liquors,  for  use  by  himself, 
his  family,  or  his  guests,  on  Sunday,  there  is 
not  now,  iind,  so  far  as  I  am  aware,  there 
has  never  been,  in  this  state,  any  statute  for- 
bidding him  to  do  so." 

The  Brooks  law  only  reduced  to  a  compre- 
hensive system  all  the  features  of  all  the  license 
laws  at  its  date  on  our  statute  books.  There 
is  not  in  it,  nor  in  any  of  the  statutes  which  it 
replaces,  a  prohibition  of  the  use  of  liquors  in 
clubs,  any  more  than  there  is  a  prohibition  of 
its  use  in  a  family «  No  indictment  for  fur- 
nishing liquors  to  members  of  a  club  could 
be  sustained  unless  the  evidence  showed  be- 
yond reasonable  doubt  such  furnishing  con- 
stituted a  sale.  The  statute  being  penal,  it 
must  be  subject  to  a  strict  construction.  We 
cannot  extend  it  beyond  its  letter.  If  we,  in 
construing  the  Brooks  statute,  adopted  the  set- 
tled rule  of  construction,  considered  the  old 
law,  the  mif^chief  and  the  remedy,  then  we 
have  these  questions:  The  old  law  regulating 
and  restraining  the  sale  of  liquors  was  dis- 
jointed or  fragmentary,  because  it  was  made 
up  of  separate  statutes  passed  at  intervals  of 
years,  not  seldom  presenting  conflicting  pro- 
visions, and  often  provisions  in  conflict  with 
special  local  laws.  At  the  same  time«  there 
was  a  settled  conviction  in  the  public  mind 
that  the  license  law  did  not  produce  the  rev- 
enue that  ought  to  have  l)een  exacted  for  the 
privileze  of  selling  liquor.  In  view  of  the  in- 
effectiveness of  the  old  law,  and  the  smsllness 
of  the  revenue  produced  by  it,  the  Brooks  law 
was  enacted.  Its  intention  was  to  stop  what, 
in  the  interests  of  good  order,  oui;ht  to  he  un- 
lawful  sales  of  liquor,  and  to  exncl  a  larger 
revenue  from  those  sales  made  lawful  by  li 
cense.  Probably,  at  the  date  of  this  act.  club 
organizations  whereia  liquor  was  furnished, 
as  hiTP,  had  been  in  existence  in  large  towns 
and  cities  for  fifty  years.  The  legislature  was 
not  ignorant  of  the  fact.  If  such  use  tended  to 
disorder  or  bad  morals,  the  legislature  knew 
it.  If  such  use  was  not  of  immorMl  tend.ency,yet 
was  a  luxury  or  privilege  that  would  b»*ar  tax- 
ation and  yield  revenue,  they  knew  that  fact. 
Yet  there  are  no  words  in  the  act  which, 
by  any  possible  construction,  can  be  stretched 
into  aprohibiiion  of  the  use  of  liquor  in  clubs, 
or  that  can  be  deemed  as  requiring  they  shall  be 
licen!<ed.  There  is,  in  fact,  no  express  legisla- 
tion concerning  this  distinctive,  open,  noton 
ous,  long  existing  use  of  liquor.  The  plain 
implication  is  that  the  coosumofion  of  liquor 
in  club<*.  OS  known  to  the  h'gisiature,  was  not 
deemed  a  sale.  The  general  words  of  the  law, 
however,  make  the  sale  of  liquor  without  li- 
cense illegal  everywhere  in  the  commonwealth; 
and  whether  this  be  a  sale  is  now  a  judicial, 
and  not  a  lesi<«lative,  question. 

The  bill  admits  the  club  will  receive  no 
profit  on  the  liquors  bought  and  consumed  by 
84  L.  R.  A. 


the  members,  so  that,  as  concerns  this  usual 
incident  of  a  sale,  it  is  not  present.     The  club 
buys  the  liquors,  and  distributes  them  to  the 
members.    Those  who  drink  them  pay  in  pro- 
portion to  the  Quantity  drank.    The  money  for 
the  pur6hase  oi  the  liquor  in  quantities  from  the 
liquor  dealer  comes  out  of  the  treasury  of  the 
club.     ^Nothing  in  the  shape  of  food  or  drink 
is  distributed  equally  to  the  members.    There 
is  an  equal  distribution  of    light  and   heat. 
Members  have  like  access  to  the  reading  rooms 
and  library,  but,  when  it  comes  to  food  and 
drink,  each  contributes  to  the  common  fund  in 
proportion  as  he  consumes.    Some  eat  of  ter- 
rapin and  game,  while  others  prefer  less  costly 
and  plainer  food.    The  member  who  is  fond 
of  terrapin  contributes  to  the  club  the  cost  of 
it.     It  would  be  inequitable  that  the  member 
who  does  not  touch  it  should  share  in  paying 
for  it  by  an  equal  contribution.    The  same 
rule  is  enforced  in  regard  to  liquors.    Some  do 
not  touch  them.    They  pay  nothing.    Those 
who  drink  them    pay.    The  purpose  of  the 
whole  system  is  to  distribute  the  advantages, 
comforts,  and  luxuries  of  the  club  amone  the 
members,  so  that  there  shall  be  no  unequal  con- 
tributions to    the   treasury  which    purchases 
them.     They  are  all  owners  of   the  pri>perty 
when  purchased  in  equal  shares,  and,  ^f  a  di- 
vision were  then  made,  each  would  be  entitled 
to  an  equal  share  of  the  liquor;  but  one  con- 
sumes his  share  and  that  of  others  who  do  not 
drink  liquor,  and  he  puts  back  into  the  com- 
mon treasury  the  value  of  the  others'  shares. 
Therefore,  although  by  consumption  the  di-  ' 
vision  is  not  equal,  yet  it  is  made  equal  by  the 
contribution  to  the  treasury.     That  has  neither 
lost  nor  gained.    Consequently,  the  distribu- 
tion is  equitable.     Does  this  constitute  a  sale? 
We  think  not.     There  is  no  element  of  bargain, 
only  a  method  of  distribution  of  the  common 
properly.     We  are  aware  there  is  and  has  been   ' 
much  difference  of  opinion  among  courts  on 
the  question.     In  En  inland  the  transaction  has 
been  held  no  sale.     Graf  v.  Evans,  L.    R,  8 
Q.  B.  Div.  373.     In  a  recent  case  in  Missouri 
{State,  Hell.  v.  St.  Louis  Club,  125  Mo.  308.  26 
L.  R.  A.  578).  the  opinion  contains  a  review  of 
all  the  cases  on  the  subject,  and  il  is  held  to 
be  no  sale.    In  the  still   more  recent  case  in 
New  York  court  of  appeals  (People  v.  Adelphi 
Club,  149  N.  Y.  5,  31  L.  R.  A.  510,  decided 
7th  of  April  last,  and  not  yet  officially  reported 
in  the  books),  all  the  judges  concurred  in  pro- 
nouming  it  no  sale.     The  act  then  in  force,  and 
under  which  the  indictment  was  framed  and 
conviction  had,  prohibited  the  sale  of  spirit- 
uous liquors  to  be  drank  upon  the  premises. 
There  was  no  question  as  to  the  fact  that,  under 
substantially  the  same  club  rules  as  h^re,  spirit- 
uous  liquor  was  distributed  lo  the  memers, 
and  by  tnem  drank   upon  the  club  premises, 
those  drinkin&r  returning  to  the  treasury  tbe 
cost  of  the  liquor.     Black  on  Intoxicating  Liq- 
uors (^  142),  after  citing  the  authorities  from 
many  states,  comes  to  this  conlusion:  **Upoa 
the   whole,  therefore,    notwithstanding  some 
conflicting  rulings,  the  rational  conclusion   is 
that  the  inient  mustgovern.     Onthconchand^ 
if  the  object  of  the  organization  is  merely  lo 
provide  members  with  a  convenient  method  of 
obtaining  a  drink  whenever  they  desire  it,  or 
if  the  form  of  membership  is  no  more  than   a 


1896. 


Klein  ▼.  Littnqston  Club. 


97 


pretense,  so  that  any  person,  without  discrim- 
matioD,  can  procure  liquor  by  signing  his 
Dame  in  a  book,  or  buying  a  ticket  or  a  chip, 
thus  enablinc:  the  buyer  to  conduct  an  illicit 
traffic,  then  it  falls  within  the  terms  of  the  law. 
But,  on  the  other  hand,  if  tbe  club  is  or;;an- 
ized  and  conducted  in  good  faith,  with  a  lim- 
ited and  selected  membersbip,  really  ownin^r  its 
property  in  common,  and  formed  for  social, 
literary,  artistic,  or  other  purposes,  to  which 
the  furoishini;  of  liquor  to  its  memt>ers  would 
be  merely  incidental,  in  the  same*  way,  and  to 
tbesanje  extent,  that  the  supplying  of  dinners 
or  daily  papers  might  be,  tben  it  cannot  be 
coDsidered  as  within  either  the  purpose  or  let- 
ter of  the  law."  As  before  noticed,  there 
could  have  been  no  special  intent  on  tbe  part 
of  tbe  legislature  to  prohibit  the  act  here  com- 
plained of.  There  was  a  general  intent  to  re- 
Btrain  tbe  use  of  intoxicating  liquor  by  prohib- 
iUD^  unlicensed  sales  thereof.  If  this  were  an 
uolicen5:ed  sale,  under  the  guise  of  a  club  dis- 
tribution, it  would  clearly  be  unlawful.    The 


law  would  look  through  all  disi^iises,  and  so 
pronounce  it.  But  as,  on  the  undisputed  facts, 
we  are  of  the  opinion  the  act  apprehended 
by  plaintiff  is  not  a  sale,  there  can  be  no  vio- 
lation of  law  which  will  imperil  his  property 
rights. 

It  has  been  argued  that  the  effect  of  our  de- 
cision, if  against  plaintiff,  will  be  to  deprive 
tbe  licensed  hotels  of  patronage  to  which  they 
are  impliedly  entitled,  by  payment  of  heavy 
license  fees  under  the  Brooks  law;  that  mem- 
bers of  clubs  will  consume  such  liquors  as  thev 
desire  in  their  club  rqoms.  instead  of  at  li- 
censed bars.  This  is  not  without  force,  but 
it  should  be  addressed  to  tbe  legislature,  who 
seem  for  fifty  years,  in  all  the  legislation  on 
the  liquor  question,  to  have  carefuUv  refrained 
from  prohibiting  the  furnishing  of  liquor  to 
club  members  by  their  clubs,  as  well  as  neg- 
lected to  impose  on  them  license  fees. 

The  decree  i9  affirmed. 

Williams,  J.,  dissente. 
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STATE  of  North  Dakota,  ez  rel.  J.   B. 
WINEMAN, 

t>. 
C.  M.  DAHL. 

( N.D ) 

1.  The  reeommendation  of  »  constitu- 
tional eonvention»  and  the  submission  of  a 
proposal  therefor  to  popular  voie,  are  properly 
•  made  by  tbe  letpslature  in  tbe  form  of  a  joint 
resolution,  aod  not  in  tbai  of  an  ordinary  law. 
2-  Tbe  snbmlsaion  to  popular  vote  of  a 
jnroposal  to  liold  a  constitutional  con- 
vention is  properly  made  by  the  leflrislature,  al- 
tboug'h  the  lecrislature  has  the  power  to  take  the 
iDitiatlTO  with  respect  to  tbe  calling  of  such  con- 
Ten  r  ion. 

(October  8, 1896.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendant,  as  Secretary  of  State,  to 
certify  lo  the  county  auditors  of  ibe  various 
counties  f^r  submission  at  a  coming  elecliou  of 
tbe  question  whether  or  not  a  constitutiooal 
convention  should  \ye  held  in  accordance  with 
a  joint  nsoluiitm  of  the  legislature.     Granted. 

The  facts  are  staled  in  the  opinion. 

Messrs  J.  B.  I^ineman  and  Burke  Cor- 
bet for  plaintiff. 

Mr.  John  F.  Cowan,  Attorney  General, 
for  defendant. 

Corliss,  J.,  delivered  the  opinion  of  the 
coorl: 

An  aUernatiTe  writ  of  mandamus  having 
been  i.'^iied  by  this  court  in  the  exercise  of  its 
original  jurisdiction,   the  defendant  appeared 


and  answered  the  writ.  A  demurrer  having 
been  interposed  to  such  answer,  the  case  pre- 
sents to  us  only  questions  of  law.  The  object 
of  this  proceeding  is  to  compel  the  defendant, 
as  secretary  of  state,  to  certify  to  tbe  county 
auditor  of  each  county  a  certain  joint  resolu- 
tion adopted  at  the  last  session  of  the  legisla- 
ture.    It  is  in  the  following  words: 

•'Concurrent  Resolution.  Be  it  resolved  by 
the  House  of  Representatives  of  the  state  of 
North  Dakota,  the  Senate  concurring  therein, 
that,  in  the  opinion  of  tbe  legislative  assembly, 
the  best  interests  of  the  state  require  that  a 
constitutional  convention  be  called  at  some  fu- 
ture dale,  for  tbe  purpose  of  revis  ng  the 
Constitution.  Therefore,  it  is  hereby  recom- 
mended to  the  electors  of  the  slate  of  North 
Dakota  that  at  tbe  next  general  election,  to  be 
held  on  the  1st  Tuesday  after  the  1st  Monday 
in  November,  1896.  that  they  vote  for  or 
against  a  convention  to  revise  the  Constitution 
of  the  sta'e." 

Section  83  of  the  Constitution  declares  that 
the  powers  and  duties  of  the  secretary  of  state 
sliall  be  as  prescribed  by  law.  One  of  these 
duties  is  to  certify  to  the  county  auditors 
propositions  or  other  questions  to  be  sul>- 
mititd  to  the  people.  Rev.  Code,  $5^  491, 
509.  It  is  obvious  that  the  body  which  is 
vested  with  power  to  designate  the  question  to 
be  submitted  to  the  people  is  the  legislature. 
This  proposition  is  not  controverted,  nor  is  it 
disputed  that  that  bodv  has  expressed  its  will 
that  there  should  be  submitted  to  the  people 
the  question  whether  a  constitutional  conven- 
tion should  be  called  to  revise  the  Constitution. 
But  it  is  insisted  that  this  expression  of  sover- 


NoTE.— For  proceedJDgs  to  amend  Constitutions,  | 
«ee  also  Seneca  Mtn.  Co.  v.  Secretary  of  State 
<l!k;h.»  9  L.  R.  A.  770:  State,  Torryson,  v.  Grey 
Ufer.)  19  L.  B.  A.  134;  Worman  v.  Ha^an  (Mdj  21 

84LR.A.  •: 


L.  R.  A.  ri6:  LIvermore  v.  Waite  (Cal.)  25  L.  R.  A. 
312;  State,  Woods,  v.  Tooker  (Mont.i  25  L.  R.  A.  560; 
and  Edwards  v.  Leaueur  (Mo.)  31  L.  R.  A.  815. 
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eign  will  is  DOt  in  constitutional  form,  and  is 
therefore  without  legal  effect.  That  it  did  not 
take  the  form  of  an  ordinary  law  is  too  clear 
for  controversy.  The  joint  resolution  has  no 
title.  Its  enacting  clause  is  not  couched  in 
the  language  prescribed  by  the  Constitution  to 
be  employed  in  the  enactment  of  ordinary 
laws;  nor  wa8  it  ever  submitted  to  the  governor 
for  approval.  Whenever  it  is  necessary  that 
the  expression  of  sovereign  will  should  take  the 
form  of  ordinary  legislation,  these  require- 
ments must  be  strictly  observed.  But,  in  de- 
claring its  purpose  that  a  specific  proposition 
should  be  submitted  to  the  people  for  their  ap- 
proval or  disapproval,  the  legislature  is  not 
discharging  the  ordinarj^  function  of  enacting 
laws.  In  cases  of  this  kind  it  has  been  the  es- 
tablished usage  to  employ  a  joint  resolution  as 
the  mode  of  expressing  sovereign  pleasure. 
There  is  nothing  in  our  Constitution  Indicating 
a  purpose  to  abrogate  this  settled  practice.  It 
is  a  simple  and  very  satisfactory  form  in  which 
to  embody  the  will  of  sovereign  power;  and 
there  is  nothing  in  the  nature  of  such  an  ex- 
pression of  legislative  purpose  which  renders 
it  necessary  that  the  checks  and  safeguards 
which  surround  ordinary  legislation  should  be 
applicable  in  cases  of  this  character.  No  per- 
manent general  rule  is  thereby  established. 
The  whole  force  of  the  resolution  is  spent 
upon  those  officers  whose  dutv  it  is  to  see  that 
the  proposition  therein  specified  is  submitted 
to  the  people.  When  they  have  performed 
their  duty,  there  is  nothing  left  but  a  mere 
recommendation  to  the  people  to  express  their 
views  on  the  particular  questions  submitted,  to 
the  end  that  the  verdict  of  the  public  upon  that 

{>ropo8iiion  may  furnish  a  guide  to  future 
egislative  action.  It  is  not  the  resolution  in 
this  case  which  imposes  any  dut^^  on  the  sec- 
retary of  state.  The  du  y  he  is  required 
by  this  court  to  perform  is  imposed  upon 
him  by  a  law  passed  with  all  the  formali- 
ties and  solemnities  essential  to  a  valid  enact- 
ment. That  law  declares  that  he  must  certify 
to  the  county  auditors  such  question  or  propo- 
sition as  is  to  be  submitted  to  the  people;  and 
the  body  which  has  power  to  designate  the 
proposition  or  question  to  be  submitted  is,  as 
we  have  already  asserted,  the  body  in  which 
inheres  sovereignty.  By  the  joint  resolution, 
that  body  has  designated  the  question  to  be 
Bubmtited,  and  the  law  prescribes  what  the 
secretary  of  state  shall  do  towards  carrying  out 
its  legally  expressed  will. 

There  is  eminent  authority  for  the  proposi- 
tion that  it  is  not  necessary  that  the  legislative 
will  that  the  Constitution  should  be  amended 
should  assume  the  form  of  an  ordinary  law, 
and  be  submitted  to  the  executive  for  approval. 
This  was  held  by  the  Federal  Supreme  Court 
in  IJollingsmrth  v.  Viryinia,  3  U.  S.  8  Dall. 
878.  1  L.  ed.  644.  The  arcrument  in  support 
of  the  proposition  that  the  President  must  ap- 
prove a  proposed  amendment  to  the  Federal 
Constitution  is  much  stronger  than  the  argu- 
ment in  this  case  that  the  governor  must  ap- 
prove the  action  of  the  legislature  in  declaring 
that  a  particular  question  shall  be  submitted  to 
the  people.  The  Federal  Constitution  (art.  1, 
§  7)  provides  that  ''every  order,  resolution,  or 
vole  to  which  the  concurrence  of  the  Senate 
and  House  of  Representatives  may  be  neces- 
^  L.  R  A. 


sary  shall  be  presented  to  the  president  of  the 
United  States,"  etc.  Yet.  despite  this  provi- 
sion of  the  Constitution,  the  court  ruled  that  the 
llth  Amendment  had  been  lawfully  adopted, 
although  the  resolution  embodying  the  amend- 
ment had  not  been  submitted  to  the  President 
for  approval.  This  was  in  1794.  The  amend- 
ments which  were  made  in  1789,  1803,  and 
1866  were  carried  through  without  the  action 
of  the  President.  In  1865  the  slavery  amend- 
ments were  inadvertently  submitted  to  the  Ex- 
ecutive, and  approved  by  him.  On  discovering 
this  fact,  Senator  Trumbull,  of  Illinois,  chair- 
man of  the  judiciary  committee,  introduced  a 
resolution  declaring  its  submission  to  him  to 
have  been  an  madvertent  act.  and  that  his  ap- 
proval was  unnecessary  and  of  no  effect  The 
resolution  also  a.sserted  that  that  case  should 
not  constitute  a  precedent  for  the  future.  It 
was  adopted  without  division.  But  it  is  un- 
necessary to  pursue  this  line  of  discussion  any 
further.  Under  many  state  Constitutions  con- 
taining provisions  with  regard  to  the  enactment 
of  statutes  similar  to  those  found  in  the  organic 
law  of  this  state,  it  has  been,  and  is,  customary 
to  express  by  joint  resolution  the  will  of  the 
legislature  on  matters  not  falling  within  the 
catettory  of  ordinary  legislation.  'Such  course 
has  not,  so  far  as  we  have  been  able  to  discover, 
ever  been  successfully  challenged  as  being  re- 
pugnant to  the  supreme  law.^  Our  Constitu- 
tion plainly  recognizes  the  legality  of  the  ex- 
pression 01  sovereign  will  by  joint  resolution. 
See  ^  66.  This  section  declares  that  the  pre- 
siding officer  of  each  House  shall  sign  all  bills 
and  joint  resolutions.  We  do  not  think  that  it 
was  the  purpose  of  the  people  to  interfere  with 
this  settled  and  convenient  usage  of  expressing 
sovereign  pleasure  by  joint  resolution  in  all 
cases  not  falling  witnin  the  domain  of  ordi- 
nary legislation.  We  cannot  bring  ourselves 
to  believe  that  they  intended  to  require  all  the 
forms  and  procedure  essential  to  a  valid  law, 
in  cases  where  the  legislature  merely  desires  to 
express  its  wish  that  the  people  would  at  the 
polls  inform  their  servants  of  their  sentiment 
touching  some  question  of  public  interest. 
Whether  aught  will  come  of  an  affirmative 
vote  on  this  question  is  immaterial.  It  is  no 
concern  of  the  secretary  of  state  whether  it  is 
wise  or  unwise  to  submit  to  the  people  the  prop- 
osition specified  in  the  resolution, —whether  it 
will  lead  to  practical  results  or  be  only  an  idle 
form.  The  sovereignty  of  the  people,  speak- 
ing through  its  representatives,  is  the  final 
judge  whether  the  sense  of  the  people  on  a 
grave  issue  shall  be  taken  at  the  polls.  The 
aerretery  of  state  has  naught  to  do  but  obey 
the  law,  and  certify  such  question  to  the  proper 
officers,  that  it  may  be  submitted  to  the  people 
for  their  approval  or  disapproval. 

I^or  can  it  be  said  that  it  is  an  empty  fornn 
to  leave  to  popular  vote  the  grave  question 
whether  the  people  shall  assemble  in  conven- 
tion, and  revise  their  fundamental  law.  True 
it.  is  that  the  power  to  take  the  initiative 
with  respect  to  the  calling  of  a  constitutional 
convention  resides  in  the  leeislature.  lu  the 
absence  of  any  provision  in  the  Constitution  on 
the  subject,  that  body  alone  can  give  legality 
to  such  a  convention.  If  its  foundation  is  \n 
the  spontaneous  action  of  the  people,  without 
permissive  legislative  authority,  the  movement 
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is  revolutionary,  although  no  hlood  he  spilled 
or  violence  accompany  the  rising  of  the  people 
to  ast«ert  their  reserve  powiT  of  revolution. 
There  was  a  time  in  the  earlier  history  of  this 
country  when  in  certain  quarters  the  view  was 
eDiertained  that  the  people  could  legally  as- 
semble in  convention,  and  revise  their  Consti- 
tution, without  the  sanction  of  legislative  ac- 
tion.    See  Jameson,  Const.  Con  v.  pp.  388-387, 
663-666.     But  this  opinion  no  longer  prevails. 
Jameson,  Const.  Conv.  §^  219.  394-403.  570, 
571. 574A.     Judge  Jameson  says:     "  The  mak- 
ing of  provision  for  the  assembling  of  conven- 
tions, and  the  hedging  of  tbem  about  with  tbe 
restrictions  needed,  as  well  for  tbeir  efficiency 
as  for  the  safety  of  the  commonwealth,  is  em- 
phatically a  matter  of  legislation.     It  is,  more- 
over, a  matter  of  legislation  not  fundamental 
ID  chMracter,  but  of  that  species  which  our 
Constitutions  apportion  exclusively  to  tbe  leg- 
islative departments  created   by   ibem.     Tbe 
legislation  necessary  to  initiate  and  to  temper 
the  operations  of  a  convention  no  department 
of  the  government  is  competent  to  effect  but 
the  legislature.     Tbe  sovereign  itself  could  not 
do  it,  nor  the  electors, — bodies  whose  organi- 
zation is  such  as  to  make  deliberation  upon  the 
defails  of  laws  impossible.     Nor  is  it  true,  as 
intimated    by  tbe  judges  in  tbe  opinion,  that 
tbe  giviDir  to  the  legislature,  in  a  Constitution, 
express  power  to  recommend  specific  amend- 
ments to  that  instrument,  involves,  by  impli- 
cation, tbe  denial  to  that  body  of  power  to  call 
conventions  for  a  general  revision  of  it.     We 
shall  see  in  a  subsequent  part  of  this  work  that 
such  a  ^rant  is  applicable  only  to  disconnected 
and  unimportant  amendments.     It  is  obvious 
that  a  grant  of  power  to  propose  such  amend- 
ments in  a  summary  manner,  and  without  the 
formalities  ordinarily  attending  tbe  enactment 
of  fundamental  laws,  cannot  be  considered  as 
an  implied   prohibition  to  effect  a  general  re- 
vision of  a  Constitution  in  theonlv  appropriate 
and  practical  way, — by  a  convention.     If  it  be 
not  in  the  power  of  a  legislature  to  call  a  con 
veotioD,  that  fact  is  not  to  be  inferred  from  the 
posiiive  authority  to  effect  a  different  object  in 
a  different  way."    But  while  the  power  resides 
in  the  le^slature,  and  that  body  only,  to  call  a 
consttitutional  convention,  it  is  obvious  that  the 
agents  of  the  people,  who  have  not  been  se- 
lected OD  that  particular  issue,  should  not  take 
upon  themselves  tbe  responsibility  of  burden 
ing  the   people  Tvith   tbe  expense  of  such  a 
muvement,  wit  bout  fir^l  submitting  to  tbem 
tbe  question  whether  tbey  desire  such  a  con- 
vention to  be  called.     The  argument  against 
34  L.  R.  A. 


the  taking  of  tbe  initiative  by  the  legislature  in 
such  cases,  without  tirst  ascertaining  public 
sentiment  on  the  question,  is  so  strong,  and 
lies  so  plainly  on  tbe  surface,  that  in  many 
states  the  Constitution,  in  terms,  requires  the 
submission  of  the  proposition  to  popular 
vute,  and  a  majority  vote  in  its  favor,  be- 
fore the  legislature  can  legally  summon  the 
people  to  meet  in  convention  to  revise  their  or- 
ganic law.  See  Jameson,  Const.  Conv.  pp.  669- 
071  In  1820  the  council  of  revision  of  New 
York  returned  to  the  assembly  a  bill  calling  a 
constitutional  convention,  with  objections  to 
its  passage.  Tbe  ground  of  these  objections 
was  tbe  fact  that  the  legislature  had  not  taken 
the  sense  of  the  people  on  tbe  subject.  In 
those  objections  the  conclusion  of  the  council 
was  stated  in  the  following  language:  "The 
council  therefore  think  it  the  most  wise  and 
safe  course,  and  most  accordant  with  the  per- 
formance of  tbe  great  trust  committed  to  the 
representative  powers  under  the  Constitution, 
that  tbe  question  of  a  general  revision  of  it 
should  be  submitted  to  the  people  in  tbe  first 
instance,  to  determine  whether  a  convention 
ought  to  be  convened.  The  declared  sense  of 
tbe  American  people  throughout  the  United 
States  on  this  very  point  cannot  but  be  received 
with  great  respect  and  reverence;  and  it  ap- 
pears to  be  tbe  almost  universal  will,  expressed 
in  their  constitutional  charters,  that  conven- 
tions to  alter  the  Constitution  shall  not  be  called 
at  tbe  instance  of  tbe  legislature  without  tbe 
previous  sanction  of  the  people,  by  whom  those 
Constitutions  were  ordained."  It  was  there- 
fore a  very  proper  step  for  tbe  legislature  to 
take  to  declare  that  the  people  should  be  al- 
lowed to  be  heard  on  this  question  before  final 
legislative  action. 

It  is  unnecessary  for  us  to  express  any  opin- 
ion  on  tbe  question  whether  ^  202  of  the  Con- 
stitution, prescribing  the  mode  of  amending 
the  same,  prevents  tbe  lawful  assembling  of  a 
constitutional  convention  in  this  state  to  revise 
tbe  fundamental  law.  Tbe  decided  weight  of 
authority  and  the  more  numerous  precedents 
are  arrayed  on  tbe  side  of  the  doctrine  which 
supports  tbe  existence  of  this  inherent  legisla- 
tive power  to  call  a  constitutional  convention, 
notwithstanding  tbe  fact  that  tbe  instrument 
itself  points  out  how  it  may  be  amended.  See 
Jameson.  Const.  Conv.  g^  570-574rf.  But  see 
Be  Constitutional  Convention,  14  R.  I.  649; 
Opinion  of  the  Justices,  6  Cusb.  573. 

The  peremptory  writ  will  issue  as  prayed  for. 

All  concur. 
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STATE  of  Vermont 

V. 

A.  E.  HARRINGTON. 

(68Vt.  622.) 

1.  A  statute  requiring^  itinerant  vend- 
ors who  ^o  ttom  place  to  place  and  tem- 
porai-ily  occupy  rooms  for  the  exhibition  and  sale 
of  firoods  to  pay  a  state  license  of  $25  and  deposit 
$600  with  the  state  treasurer  as  security,  and  then 
to  pay  m  addition  a  local  lloeose  fee  In  each 
place  In  which  they  hcU  ffoods,  amounting  to  a 
tax  on  the  value  of  their  stock  of  ffoods  accord- 
Inir  to  the  rate  of  the  last  preceding:  assessment 
of  taxes  in  that  place,  is  not  unconstitutional,  al- 
thouflrh  it  is  oppressive. 

8.  The  leffislatore  must  be  thejudg^ 
as  to  whether  or  not  there  Is  reason  to  apprehend 
fraud  In  the  sale  of  {foods  by  itinerant  vendors 
when  it  enacts  a  strln^nt  license  law  for  the 
prevention  of  fraud  In  such  sales. 

8.  The  police  power  of  the  state  is  the 
power  to  ^OTorn  men  and  things  within 
the  limits  of  its  dominion,  and  is  not  limited  to 
the  protection  of  health,  peace,  morals,  educa- 
tion and  fifood  order,  but  comprehends  all  those 
general  laws  or  internal  regulations  necessary  to 
secure  peace,  good  order,  the  health  and  cotn- 
fort  of  society,  and  the  regulation  and  protec- 
tion of  all  property  in  the  state. 

4.  The  state  has  authority  to  make  ex- 
tensive and  varied  reg^^ilationB  as  to  the 
time,  mode,  and  circumstances  in  and  under 
which  parties  shall  assert,  enjoy,  or  exercise  their 
rights  without  coming  in  conflict  with  any  of 
those  constitutional  principles  which  are  estab- 
lished for  the  protection  of  private  rights  or  pri- 
vate property. 

6.  Requiring  itinerant  vendors  to  de- 
posit $500  with  the  state  treasurer,  to 

be  returned  on  the  surrender  of  the  license,  less 
the  amount  of  any  tines  and  costs  that  may  have 
been  imposed,  does  not  deprive  the  licensee  of 
property  without  due  process  of  law. 

6.  A  license  tax  cannot  be  deemed  une- 
qual because  it  reaches  one  occupation  only,  if 
it  reachf'S  oil  who  follow  that  occupation. 

7.  An  oppressive  and  unjust  law  is  not 
void  unions  it  contravene  some  provision  of  the 
state  or  Federal  (Constitution. 

8«  The  reasonableness  of  license  fees  in 
respect  to  their  amount  when  imposed,  not  bj' 
municipal  ordiminee  without  lexlslHtive  author- 
ity, but  by  the  srate  throuirh  legislative  enact- 
ment, is  conclusively  established  by  the  statute, 
and  cannot  be  reviewed  by  the  courts. 

(^a/^  J.,  dissents.) 
(August  4, 1896.) 

EXCEPTIONS  by  defencJant  to  a  rulni^  of 
the  Oraofire  County  Court  overrulicg  a  de- 
murrer to  an  information  charging  defendant 
"with  a  violation  of  the  law  requiring  itinerant 
vendors  lo  procure  licenses.     tiuHng  affirmed. 
The  facts  are  staled  in  the  opinion. 

Note.— For  the  numerous    authorities  on   the 
limit  of  ttie  amount  of  license  fees,  see  note  to 
ate.  Toi,  v.  French  (Mont.;  80  L.  R.  A.  415. 
L.  R.  A. 


Messrs.  Dmrlin^  &  Darling  for  respond- 
ent. 

Messrs.  D.  C.  Hyde,  State's  Attorney,  and 
John  H.  Weston  for  the    iState. 

Tyler,  J.,  delivered  the  opinion  of  the 
court: 

The  information  is  based  upon  No.  59, 
Laws  1804,  in  which  the  words  ^'itinerant 
vendors"  are  construed  to  mean  and  include 
all  persons  who  engage  in  a  temporary  or  tran- 
sient business,  either  in  one  locality  or  in  trav- 
eling from  place  to  place  selling  goods,  wares, 
and  merchandise,  and  who,  for  the  purposes  of 
carrying  on  such  business,  hire, lease,  or  occupy 
any  building  or  structure  for  the  exhibition 
and  sale  of  such  goods,  etc.  The  law  excludes 
from  its  provisions  sales  made  to  dealers  by 
commercial  travelers  and  selling  agents  in  the 
usual  course  of  business,  and  bona  fide  sales  of 
goods,  etc.,  by  sample,  for  future  delivery:  to 
hawkers  on  the  streets  and  peddlers  from  vehi- 
cles. It  requires  that  every  itinerant  vendor  who 
proposes  to  do  business  m  this  state  shall  de- 
posit $500  with  the  state  treasurer,  after  which 
deposit,  upon  application  in  prescribed  form, 
and  the  payment  of  $25  as  a  state  license 
fee,  be  is  entitled  to  an  itinerant  vendor's 
license  from  the  state  treasurer,  authorizing 
him  to  do  business  in  this  state  for  one  year. 
He  may  then  apply  to  the  clerk  of  the  ciiy  or 
town  where  the  goods  are  kept  for  sale  for  a 
local  license.  With  bis  application  to  such 
clerk  he  must  file  a  true  statement,  under 
oath,  of  the  average  quantity  and  value  of  his 
stock.  The  clerk  submits  the  statement  to 
the  listers  for  their  valuation.  Their  certificate 
of  valuation  is  then  submitted  to  the  board  of 
aldermen  or  selectmen,  *'who  must  forthwith 
act  upon  such  application,  and  if,  in  the  judg> 
ment  of  such  board,  such  application  should 
be  granted,  such  city  or  town  clerk  may  be 
authortzod  to  issue  a  license  to  such  appli- 
cant," who  shall  pay  therefor  a  sum  ascer- 
tained by  the  clerk  by  a  computation  based 
upon  the  valuation  of  the  listers,  in  the  ratio 
and  at  the  rate  of  the  last  preceding  asses^^menl 
of  taxes.  It  is  provided  that  every  itinerant 
vendor  who  sells,  exposes,  or  advertises  for 
sale,  poods,  wares,  and  merchandise,  without 
a  Slate  and  local  license,  shall  be  liable  to  fine 
or  imprisonment,  or  both.  The  local  license, 
in  any  event,  expires  on  the  last  day  of  the 
next  Marcli.  The  deposit  of  $500  is  subject  to 
the  pay  ment  of  all  fines  and  penalties  thai  may 
be  incurred  bv  the  licensee  through  violations 
of  the  law.  Upon  the  expiration  of  the  stale 
license  the  state  treasurer  returns  to  the 
licensee  the  remainder  of  the  deposit,  after 
deducting  all  fines  and  penalties.  The  cise 
comes  here  upon  the  sole  question  of  the 
constitutionality  of  the  law. 

The  respondent's  counsel  contend  that  the 
law  is  in  violation  of  both  the  slate  and  Fed- 
eral Constitution;  that  it  is  an  encroachment 
upon  the  natural,  inherent,  and  inalienable 
right  of  citizens  to  acquire  and  possess  prop- 
erty through  the  agency  of  labor;  that  it  dis- 
criminates between  itinerant  vendors  and  resi- 
dent vendors,  and  between  classes  of  itlner- 
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aDt  TeDdors,  and  thus  violates  that  portioD  of 
chap.  1.  art.  7,  of  the  CoDstiltitioD  which  de- 
clares that  ''goyernment  is,  or  ought  to  be,  in- 
stituted for  the  common  benefit,  protection, 
and  security  of  the  people,  nation,  or  commun- 
ity, and  not  for  the  particular  emolument  or 
advantage  of  any  single  man,  family,  or  set  of 
men,  who  are  part  of  that  community:"  that 
it  is  in  conflict  with  the  inhibition  of  the  Fetl- 
eral  Constitution  that  "no  stale  shall,  without 
the  consent  of  Congress,  lay  any  imposts  or 
duties  oo  imports  or  exports  except  what  may 
be  absolutely  necessary  for  executintr  its  in- 
spection laws;"  that  the  requirement  of  a  de 
posit  of  $500  deprives  an  itinerant  vendor  of 
his  property  without  due  process  of  law;  that 
it  violates  the  14th  Amendment  of  theFedeial 
Con.stitution,  which  commands  that  "no  state 
shall  make  or  enforce  any  laws  which  shall 
abridge  the  privileges  or  immunities  of  citi 
zees  of  the  United  States;"  that  the  require- 
ments of  the  law  are  unjust  and  oppressive, 
and  violate  the  natural  as  well  as  the  constitu- 
tional rights  of  the  citizen. 

The    legislature   had    in   view   the  class  of 
persons  who  go  from  place  to  place,  and  tem- 
porarily occupy  rooms  for  the  exhibition  and 
sale  of  goods,  and  enacted  the  law  in  the  ap- 
prehension that  there  was  fraud  in  such  sales. 
Its    title  is,  **An  Act  to  Prevent  and  Punish 
Fraud    in  the    Sales    of,  Goods,  Wares,    and 
Merchandise  at  Public  or  Private  Sale  by  Ilin 
eran I  Vendors,  and  to  Regulate  Such  Sales." 
It  seems  to  have  been  passed   as  a  police  reg- 
ulation, though  the  local  license  fee  is  equiv- 
alent to  taxation  upon  the  grand  list  in  each 
town  in    which  such   license  is  taken.      The 
police  power  of  a  state  extends  beyond  the  pro- 
tection of  health,  peace,  morals,  education,  and 
good  order.     It  is  the   power  to  govern  men 
and  tbinsrs  within  the  limits  of  its  dominion. 
It  comprehends  all  tho<*e  general  laws  of  in 
teroal  regulation   necessary    to  secure  peace, 
go  d  order,  the  health  and  comfort  of  society, 
and  the  regulation  and  protection  of  all  prop 
erty  in  the  state.     Its  power  in  these  respects 
is  supreme.      Desty,  Taxn.    1877,   and    cases 
cited;    Cooley,  Const.  Lini.   704.     "Rights  of 
property,  like  all  other  social  and  conventional 
riffhtfe,  are  subject  to  such  reasonflble  limita- 
tions in  their  enjoyment  as  shall  prevent  them 
from  being  injurious,  and  to  such  reasonable 
restraints  and  regulations  established  by  law. 
as  the  legislature,   under   the  governing  and 
controlling  power  vested  in  them  by  the  Con- 
stitution, may  think  necessary  and  expedient. 
.    .     .     The  power  we  allude  to  is  rather  the 
police  power,  the  power  vested  in  the  legisla- 
ture by  the  Constitution,  to  make,  ordain,  and 
establish  all  manner  of  wholesome  and  reason- 
able laws,  statutes,  and  ordinances,  either  with 
penahies  or  without,  not  repugnant  to  the  Con- 
stitution, as  they  shall  judge  to  be  for  the  good 
and  welfare  of  the  commonwealth,  and  of  the 
.subjects  of   the  same.      It   is  much  easier  to 
perceive  and  realiase  the  existence  and  sources 
of  this  power,  than  to  mark  its  boundaries,  or 
prescribe  limits  to  its  exercise."    Chief  .lustice 
Sbaw  in  Com.  v.  Alger,  7  Cush.  53.     The  law 
is  clearly  stated  by  Kedfleld.  Ch.  J.,  in  Thorpe 
V.  Eutiand  dh  B.    B.  Co.  27  Vt.  140,  62  Am. 
Dec.  625.     **This  police  power  of  the  state  ex- 
tends to  the  protection   of  the   lives,  limbs, 
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health,  comfort,  and  quiet  of  all  persons  and 
the  protection  of  all  property  within  the  state. 
According  to  the  maxim,  Sic  uiere  tuo  ut 
alierittm  non  Uidas,  which  being  of  universal 
application,  it  must,  of  course,  be  within  the 
range  of  legislative  action  to  define  the  mode 
and  manner  in  which  everyone  may  so  use 
his  own  as  not  to  injure  otheis."  "The  power 
of  the  state  to  impose  restraints  and  burdens 
upon  persons  and  property  in  conservation  and 
promotion  of  the  public  health,  good  order, 
and  prosperity,  is  a  powder  originally  and 
always  belonging  to  the  states,  not  surrendered 
by  them  to  the  general  governmept  nor  directly 
restrained  by  the  Constitution  of  the  I'nited 
States,  and  essentially  exclusive."  Wilktrson 
V.  Ra/irer  {'*lie  liahrer"),  140  U.  S.  545,  35  L. 
ed.  572. 

The  question  is  whether  this  law  is  within 
the  scope  either  of  the  police  or  taxing  power 
of  the  state.  If  it  is  beyond  such  scope,  and 
unconstitutional,  it  is  in  respect  to  the  licenses, 
or  the  special  deposit  with  the  state  treasurer, 
or  the  authority  conferred  upon  the  board  of 
aldermen  or  selectmen  to  grant  or  refuse  local 
licenses  according  to  their  judgment.  Citizens 
have  not  an  inherent  and  inalienable  ri&rht  to 
acquire  and  possess  properly,  without  the  legis- 
lative restraint  of  taxation.  It  is  also  true  that 
the  property  alone  is  not  liable  to  taxation.  A 
tax  may  be  asses.sed  on  tbe  privilege  of  carry- 
ing 00  a  particular  business,  and,  when  it  takes 
this  form,  convenience  in  collecting  will  com- 
monly require  payment  of  a  license  fee,  as  a 
condition  to  the  right  to  carry  on  the  business. 
Cooley,  TtLXn.  "^Mi  ei  acq,;  License  Tax  Cases, 
72  U.  S.  5  Wall.  472,  18  L.  ed.  501.  "The 
mode  of  levying,  as  well  as  the  risrht  of  impos- 
ing taxes,  is  completely  and  exclusively  within 
the  legislative  power,  which,  it  is  to  be  pre- 
sumed, will  always  be  exercised  with  an  equal 
repard  to  the  security  of  the  public,  and  indi- 
vidual riglrs  and  convenience."  Coirlen  v. 
Brittain,  2  Hawks  (N.  C.)  204.  Judge  Cooley 
remarked  in  Youngblood  v.  JSerton,  32  Mich. 
406,  20  Am.  Rep.  654,  that  while  a  statute 
might  have  revenue  for  one  object,  the  exercise 
of  the  police  power  of  the  stale  might  be  an- 
other. So,  if  this  law  were  lobe  considered 
as  a  mere  revenue  law,  it  must  be  in  the  light 
of  the  settled  rule,  as  laid  down  by  all  writers 
upon  taxation,  that  everything  to  which  the 
legislative  power  extends  may  be  the  subject 
of  taxation,  whether  it  be  person,  property, 
franchise,  privilege,  occupation,  or  right;  that 
not  only  is  the  power  unlimited  in  its  reach  as 
to  subjects,  but,  in  its  very  nature,  it  ac- 
knowledges no  limits,  and  may  be  carried  to 
any  extent  which  the  government  may  find 
expedient.  It  may  therefore  be  employed 
again  and  again  upon  the  same  subjects,  even 
to  the  extent  of  exhaustion  and  destruction, 
and  thus  become,  in  its  exercise,  a  power  to 
destroy.  Cooley,  Taxn.  384,  and  cases  cited 
in  notes;  JSnthan  v.  LoniHann,  49  U.  S.  8 
How.  73.  12  L.  ed.  99;J;  License  Tax  Cases, 
supra;  Union  P.  R.  Co.  v.  Feniston,  85  U.  S. 
18  Wall.  5,  21  L.  ed.  787;  New  Orleans  v. 
Great  Southern  Teleph.  <fe  Teleg.  Co.  40  La. 
Ann.  41. 

No  employment  is  exempt  from  taxation. 
The  state  has  an  undoubted  right  to  determine 
what  employments  shall  be  permitted,  and  to 
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forbid  those  \vhich  are  deemed  prejudicial  to 
the  public  good.  Rules  for  the  cooduct  of  the 
most  necessary  and  common  occupations  are 
prescribed,  when  from  their  nature  they  afford 
peculiar  opportunities  for  imposition  and  fraud. 
The  state  has  authority  to  make  extensive  and 
varied  regulations  as  to  the  time,  mode,  and 
circumstances  in  and  under  which  parties  shall 
assert,  enjoy,  or  exercise  their  rights,  without 
coming  in  conflict  with  any  of  those  constitu- 
tional principles  which  are  established  for  the 
protection  of  private  ricrhts  or  private  property. 
Cooley,  Const.  Lim.  743  et  seq.  That  all  occu- 
pations may  be  taxed,  when  no  restraints  are 
imposed  by  the  Constitution,  is  settled  beyond 
controversy.  It  is  no  valid  objection  to  a  tax 
on  business  that  its  operation  will  not  be  uni- 
form, but  it  must  operate  uniformly  upon  each 
class  taxed.  Cooley,  Const.  Lim.  609,  note. 
A  license  tax  cannot  be  deemed  unequal  be- 
cause reaching  one  occupation  only,  if  it 
reaches  all  who  follow  that  occupation.  It 
would  be  only  when  individuals  of  the  class 
were  singled  out  for  exeniption  that  the  ine- 
quality would  be  manifest.  Cooley,  Taxn. 
128.  it  was  said  by  Judge  Cooley  in  Young- 
blood  V.  Sexton,  supra,  that  occupation  taxes 
are  no  violation  of  the  rule  of  uniformity. 
Worth  V.  Petersburff  R  Co.  89  N.  C.  801. 
Desty,  Taxn.  p.  1888,  says:  "Municipal  corpo- 
rations may  tax  a  business  or  occupation  of  one 
class  and  omit  to  tax  that  of  another  class,  and 
may  clai^sify  merchants,  and  tax  each  class  in 
its  discretion ;  but  a  tax  on  any  occupation  must 
reach  all  who  follow  it, — all"  of  a  class  of  per- 
sons or  things."  The  court  said  in  Ficlden  v. 
8h€lby  County  Tax.  Dist.  145  U.  S.  1,  8«  L.  ed. 
601,  4  Inters.  Com.  Rep.  79:  **No  doubt  can 
be  entertained  of  the  right  of  a  state  Irgislature 
to  tax  trades,  professions  and  occupations,  in 
the  absence  of  inhibition  in  the  state  Constitu 
tion  in  that  regard.  .  .  ."  Quoting  aerain 
from  YovngbUwd  y.  Sexton:  **A  particular  busi- 
ness may  be  taxed  while  others  are  spared,  not 
only  because  for  any  reason  it  can  best  bear 
the  burden,  but  also  because  such  surround 
ings  attach  themselves  to  the  business  taxed  as 
to  render  the  discouragement  and  discipline 
of  heavy  taxation  wise  and  politic."  He  in-' 
Btanced  the  taxing  of  state  banks  out  of  exist- 
ence, which  was  sanctioned  in  Veazie  Hank  v. 
Fenno,  75  U.  8.  8  Wall.  583, 19  L.  ed.  482.  It 
is  laid  down  in  2  Dill.  Mun.  Corp.  ^  7i)8,  that 
the  usual  provisions  in  the  Constitutions  of  the 
different  states  concerning  taxation  do  not  pro 
bibit  the  legislatures  from  imposing,  or  author- 
izing municipal  corporations  to  impo.se  taxes 
upon  trades,  special  professions,  and  occupa- 
tions, and  that  authority  to  tax  all  persims  exer 
cising  any  profession  may  be  executed,  to  the 
extent  of  taxing  each  member  of  a  firm  sepa- 
rately. The  right  of  the  legislature  to  impose 
a  lic-ense  tax  upon  peddlers  was  recognized  in 
State  V.  Ilodgdon,  41  Vt.  189,  and  SUife  v.  Pratt, 
59  Vt.  590,  1  Inters.  Com.  Rep.  299.  In  the 
latter  case  that  part  of  g  8951,  Rev.  Laws, 
which  required  a  license  of  a  person  peddling 
tea  of  foreign  growth,  was  held  in  conflict  with 
the  Federal  Constitution,  as  attempting  to  reg- 
ulate commerce  between  the  states.  "The  leg- 
islature, if  it  does  not  make  discriminations  in 
violation  of  the  state  Constitution,  may  author- 
ize municipal  corporations  to  tax  transient 
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traders  or  itinerant  dealers  and  peddlers;  and 
such  tax  is  not  in  violation  of  the  Constitution 
of  the  United  States,  although  the  property  be 
brought  from  another  slate,  provided,  it  must 
be  added,  it  does  not  unlawfully  discriminate 
in  favor  of  the  resident,  and  aeainst  the  non- 
resident, citizen."  2  Dill.  Mun.  Corp.  §  744; 
Ward  V.  Maryland,  79  U.  S.  12  Wall.  418,  20 
L.  ed.  449;  Welton  v.  MiuouH,  91  U.  8.  275,  23 
L.  ed.  847;  Webber  v.  Virginia,  103  U.  8.  344. 
26  L.  ed.  565,  and  numerous  other  cases  cited 
in  note.  It  was  held  in  Wilmington  Comrs.  v. 
Boby,  8  Ired.  L.  250,  that  a  license  may  be  im- 
posed on  all  transient  persons  keepine  * 'stores" 
in  the  town,  imposing  it  as  a  police  regulation, 
though  called  a  tax  in  the  statute.  iState,  Tot, 
V.  French  (Mont.)  80  L.  R  A.  415,  and  State 
V.  Wheelock  (Iowa)  80  L.  R.  A.  429.  have  ex- 
haustive and  valuable  notes  upon  this  subject. 
In  the  former  case  the  question  was  whether 
imposing  the  payment  of  license  fees  upon 
laundry  men  violated  the  uniformity  clause  in 
the  state  Constitution  in  respect  to  taxation. 
It  was  held  that  a  license  fee  was  not  a  tax, 
within  the  constitutional  restrictions.  In  the 
latter  case  a  license  fee  of  |100  per  annum, 
charged  itinerant  vendors  of  drugs  who  pro- 
fessed to  cure  or  treat  all  disc'ises,  was  held 
reasonable,  and  not  an  unconstitutional  in- 
terference with  interstate  commerce,  though 
the  drugs  were  in  original  packages,  brouerht 
from  other  states.  In  the  annotations  to 
tnrse  cases  these  general  rules  are  deduced: 
That  *'  the  power  of  a  sovereign  state  to 
fix  license  fees  at  such  figures  as  it  may 
see  fit  would  appear  to  be  unlimited,  except 
in  cases  in  which  its  exercise  would  con- 
flict with  some  constitutional  provision. 
.  .  ."  That  "statutory  and  charter  restric- 
tions upon  the  power  to  tax,  like  constitutional 
ones,  do  not  apply  to  license  fees  required  for 
the  purpose  of  regulation."  Among  the  notes 
of  cited  cases  are  the  following:  The  legisla- 
ture of  a  state  may  impose  such  license  taxes 
upon  privileffes  as  it  may  choose.  Columbia 
v.  Beasly,  1  Humph.  232.  And  it  may,  in 
regulating  any  njatter  which  is  a  proper  sub- 
ject for  the  police  power,  impose  such  sums 
for  li«  enses  as  will  operate  as  a  partial  restraint 
on  the  business,  or  on  the  keeping  of  a  par- 
ticular kind  of  property.  Tenney  v.  Lenz,  16 
Wis.  666.  And  a  requirement  of  a  license  fee 
from  peddlers,  classifying  them  as  foot  ped- 
dlers, peddlers  with  one  horse  cart  or  wagon, 
and  peddlers  with  two-hor^e  cart  or  wagon, 
charjeing  a  different  rate  for  each,  is  a  police 
requirement,  and  a  valid  exercise  of  a  power 
to  regulate,  and  not  in  conflict  with  a  consti- 
tutional requirement  of  uniformity  of  taxation 
upon  all  of  a  class.  Kneeland  v.  Pitt^urgh 
(Pa.)  10  Cent.  Rep.  421.  The  cons' it  utional 
requirement  as  to  uniformity  of  taxation  does 
not  prevent  a  municipality  from  discriminating 
in  fixine  rates  for  licenses  for  the  transaction 
of  different  classes  of  business,  and  imjiosing 
a  higher  rale  upon  one  class  than  upon  an- 
other. Ex  larte  Hurl,  49  Cal.  557.  A  license 
tax  upon  different  industries,  varying  ia 
amount  upon  each,  but  being  the  same  upon 
the  subjects  of  the  same  class,  is  not  unconsti* 
lutional  for  want  of  uniformity.  Hadtner  v. 
Williomsport,  15  W.  N.  C.  188.  And  a  license 
tax  imposed  by  a  municipality  endowed  witb. 
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discretion  od  the  subject  will  not  be  declared 
Qoreasonable  by   the    courts  merely   because 
they  deem  it  unwisely  large.    Cooper  v.  District 
ofCnlumlria,  4  MacArtb.  250.       And.wbeD  the 
legislature  confers  upon  a  municipal  corpora- 
tion ihe  power  to  pass  ordioances  of  a  special 
aod  defined  character,  if  the  power  thus  dele- 
gated be  noi  in  conflict  with  the  Constitution, an 
ordinance  passed  in   pursuance  thereof  cannot 
be  impeached  as   invalid    because    it  would 
have  been  regarded  as  unreasonable  if  it  bad 
been    passed    under    the    incidental    powers 
of  the  corporation,  or  under  a  grant  of  power 
general  in  its  nature.     Ex  parte    Chin  Tan, 
00  Cal.  78.     So,  a  license  fee  of  $200.  im- 
posed upon  the  business  of  vending  butcher's 
meats,   is    not    unauthorized,    oppressive,   or 
in  restraint  of  trade,    when  required   under 
a  statute  empowering  municipal' ties  to  fix  the 
fee  for  licenses  at  from  $5  to  $50<».     St.  Paul 
V.  Colter,  12  Minn.  41  (Gil.  16).  90  Am.  Dec. 
278.     Cases  are  cited  in  these  notes  where 
municipal  ordinances  have  been  held  uncon- 
stitutional and  void  on   account  of  the  exces- 
sive amount  of  license  fees  imposed,  liut  few, 
if   any.  cases  are    cited  where  statutes  have 
been  declared  unconstitutional  for  this  rea^^on. 
The   imposition    of   license    taxes    is,    upon 
abundant  authority,  within  the  constitutional 
authority  of  the  legislature,  though  it  may 
interfere,  as  the  payment  of  all  taxes  directly 
does,  with  the  acquisition  of  property.     The 
law  is  not  a  "class"  law,  for  all  persons  of  the 
class' of  itinerant  vendors,  whether  resident  or 
nonresident,    are  subject  alike  to  its  require- 
ments.    Peddlers,  hawkers,  and  drummers  are 
not  of  this  class.     The  occupation  of  itinerant 
▼endors,  from  the  manner  in  which  it  is  con- 
ducted, is  as  distinct  from  that  of  resident 
vendors  as  is  that  of  peddlers  and  suctioneers. 
It  imposes  no  burden  upon  interstate  commerce, 
as  the  occupation  licensed  is  not  directly  con- 
cerned therein.     It  makes  no  discrimination 
between  our  own  citi2sens  and  citizens  of  other 
slates,  and  therefore  does  not  violate  the  com- 
mand  of  the  Federal    Constitution  that  "no 
state   shall   make  or  enforce  any  laws  which 
ahall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  Stales."    The  law  could 
not   be    deemed    oppressive     in     respect    to 
licenses  if  only  the  state  and  one  local  license 
fee  were  required  for  the  year,  but  it  must  be 
remembered   that  each   local  license  fee  is  for 
the  privilege  of  doing  business  in  the  town  in 
which  it  is  payable. 

The  money  deposited  with  the  state  treas- 
urer is  returnable  to  the  licensee,  upon  his  sur- 
render of  the  license,  less  the  amount  of  fines 
thai  may  have  been  imposed  and  costs,  so  it 
cannot  be  held  that  he  is  deprived  of  property 
without  the  process  of  law.  The  requirement 
of  this  deposit  is  not  more  oppressive  than  a 
requirement  of  a  statute  of  Illinois  that  opera- 
tors of  butter  and  ch«»ese  factories  on  the  co- 
operative plan  shall  file  with  the  circuit  clerk 
a  bond  in  the  sum  of  $6,000,  with  two  sureties, 
conditioned  that  the  company  shall  make 
mootbly  statements  of  the  amount  of  the  pro 
duct  and  sales,  prices  received,  and  dividends 
earned.  This  was  held  to  be  a  proper  exercise 
of  poHce  power;  that  the  fact  that  the  law  regu- 
lates trade,  or  in  some  degree  operates  as  a 
restraint  upon  trade,  does  not  render  it  obnox- 
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ious  to  any  constitutional  provision:  that  a 
statute  is  not  subject  to  the  objection  that  it  is 
not  general,  because  it  applies  to  a  class  of  per- 
sons, if  it  applies  to  all  persons  similarly  en- 
gaged. An  ordinance  of  the  city  of  Chicago 
which  requires  auctioneers  to  pay  an  annual 
license  fee  of  $200  and  to  give  a  bond  in  the 
penal  sum  of  $1,000,  with  two  sureties,  to  be 
approved  by  the  mayor,  conditioned  for  the 
due  observance  of  the  ordinance,  was  held 
reasonable  and  valid  as  a  police  regulation. 
Wiggins  v.  Chicago,  68  111.  872.  The  statute 
of  a  state  relating  to  oleomargarine,  its  manu- 
facture and  sale,  was  held  to  belong  to  the 
police  power  of  the  state  for  the  prevention  of 
fraud,  in  Po^Jtetl  v.  Pennsytrania,  127  U.  8. 
678.  32  L  ed.  253.  See  notes  to  State  v.  Qood- 
mil  (W.  Va.)  25  Am.  St.  Rep  870. 

Our  statute  is  nearly  an  exact  transcript  of 
the  Massachusetts  act  of  1890.  The  only 
material  difference  is  that  under  the  latter  the 
city  or  town  clerk,  on  application,  after  ascer- 
taining the  value  of  the  stock  of  goo<is.  and  the 
amount  to  be  paid  for  the  license  according  to 
the  rate  of  the  last  preceding  tax  levy  in  his 
city  or  town,  ''shall  issue"  a  license  upon  pay- 
ment to  him  of  the  amount  so  ascertained. 
The  supreme  court,  in  Com.  v.  Croirell,  156 
Mass.  215,  upheld  the  law  as  a  proper  police 
regulation.  Connecticut  has  a  statute  provid- 
ing that  city  and  town  authorities  may  issue 
licenses  to  such  persons  as  they  find  proper  to 
engage  in  a  temporary  or  transient  business, 
for  the  sale  of  goods,  wares,  and  merchandise, 
for  a  term  not  exceeding  a  year,  on  the  appli- 
cant paying  a  fee  not  less  than  $1,  nor  more 
than  $100,  as  the  authorities  may  direct,  except 
in  the  sale  of  farm  and  sea  products,  making  it 
a  misdemeanor  to  engage  in  such  business 
without  a  license.  The  supreme  court,  in 
State  V.  Conlon,  65  Conn.  478,  31  L.  R  A.  55, 
declared  the  act  voici  because,  as  it  said,  "it 
permits  the  local  authority  to  grant  a  license 
to  one,  and  to  refuse  it  to  another,  in  pursu- 
ance of  a  discretion  unguided  and  unrestrained 
by  law."  and  *'.  .  .  the  absolute  power  to 
fix  the  license  fee  at  $1  for  one  year,  or  $100 
for  one  day,  .  .  ."  thus  making  it  nominal 
or  prohibirive  at  pleasure.  Yiek  Wo  v.  Hop- 
kins,  118  U.  S.  356,  30  L.  ed.  220,  is  authority 
for  this  holding,  though  it  is  not  cited  in  the 
opinion.  In  that  case  an  ordinance  conferred 
uiwn  supervisors  arbitrary  power,  at  their  own 
will,  and  without  the  exercise  of  discretion,  in 
the  legal  sense  of  the  term,  to  give  or  withhold 
consent  to  the  carrying  on  of  laundry  business 
within  the  limits  of  the  city  and  county  of  San 
Francisco,  and  make  it  unlawful  to  carry  on 
such  business  without  such  consent.  This  was 
held  unconstitutional.  The  court  said  that 
"the  very  idea  that  one  man  may  be  com- 
pelled to  hold  his  life,  or  the  means  of  living, 
or  any  material  right  essential  to  the  enjoyment 
of  life,  at  the  mere  will  of  another,  seems  to  be 
intolerable  in  any  country  where  freedom  pre- 
vails. .  .  ."  The  Connecticut  court  states 
the  general  rule  that  "the  legislature  has  power 
to  require  a  license  for  the  transaction  of  any 
business,  either  for  the  purpose  of  raising  a 
revenue,  or  for  the  purpose  of  regulating  the 
conduct  of  such  business,  as  public  interests 
mav  demand."  It  admits  the  power  in  the 
legislature— "First,  to  regulate  the  conduct  of 
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all  business,  or  of  any  particular  business, 
harmless  in  its  nature  and  'which  every  citizen 
has  the  right  to  carry  on;  and  second  to  regu- 
late, even  to  the  extent  of  prohibition,  any  busi- 
ness in  its  nature  injurious  to  the  public."  But 
the  court  says  that  **.  ,  .  the  exercise  of 
that  power  in  the  two  cases  is  governed  by 
different  principles.  In  the  latter  case  the  con- 
trolling object  is  giving  to  the  public  that  pro- 
tection from  danger  which  the  stale  is  bound 
to  give,  and  ordinarily  the  legislature  must  be 
the  judge  of  the  degree  of  danger,  and  of  the 
required  prot<  ctiou.  It  may  restrict  the  busi- 
ness by  requiring  large  license  fees,  or  by  other 
protective  regulations/'  The  court  makes  the 
point  that  the  act  draws  no  line  of  distinc- 
tion, except  between  a  business  that  is  tempo- 
rary, and  a  business  that  is  not  temporary, 
without  defining  the  former  or  showing  thai 
It  is  more  dangerous  to  the  public  than  the 
latter.  The  information  was  for  the  sale  of 
boots  and  shoes  without  license,  and  the  court 
construed  the  act  to  deal  with  temporary  or 
transient  business,  for  the  purpose  of  regulating 
an  ordinary  and  lawful  business,  in  which  all 
citizens  have  a  right  to  engage,  and  held  the 
act  to  be  in  violation  of  Bill  of  Rights,  ^  1, 
declaring  all  men  equal  in  rights,  and  that  no 
man  or  set  of  men  is  entitled  to  exclusive 
privileges,  which  is  substantially  like  the  con- 
stitutional provision  of  Massachusetts  and  of 
this  stale.  The  court  conceded  the  full  legisla- 
tive power  to  license  and  regulate  a  lawful  busi- 
ness, as  well  as  a  business  which  in  its  nature  is 
dangerous  to  the  public,  though  its  regulations 
must  be  governed  by  different  principles  in  the 
two  cases.  Therefore,  had  the  Connecticut  stat- 
ute, like  ours,  defined  "tempoiary  or  transient 
business,"  granted  no  exclusive  privileges  to 
any  persons  of  the  class  of  transient  dealers, 
and  referred  the  granting  of  licenses  to  the 
legal  discretion,  instead  of  the  mere  caprice,  of 
the  local  nuthori  ies,  possibly  it  might  have 
been  held  constitutional.  At  all  events,  that 
statute  differs  from  ours  in  important  particu- 
lars. Section  6  provides  that,  upon  such 
vendor's  filing  his  sworn  application,  depositing 
$500,  and  paying  $25,  the  state  treasurer  sbsfl 
issue  a  license  to  him;  and  g  9  provides  that 
the  city  or  town  clerk,  when  authorized  by 
said  board,  and  upon  payment  of  the  license 
fee,  shall  issue  a  license.  But  it  provides  that, 
though  such  vendor  has  complied  with  every 
requirement  of  the  law  down  to  the  time  the 
aldermen  or  selectmen  **act  upon  such  appli- 
cation," they  may  then  refuse  the  license,  if  in 
their  judgment  it  should  not  be  granted. 
The  act  does  not  confer  upon  this  board 
authority  to  grant  or  refuse  licenses  at  their 
mere  option,  as  in  Tick  Wo  v.  Hopkins,  and  in 
State  V.  Conlon,  svjrfa.  Here  the  board  are  re- 
quired to  act  forthwith  upon  the  application, 
and  toexercisetheir  judgment  whether  a  license 
should  or  should  not  be  granted.  If  they 
should  refuse  to  act  in  any  case,  they  couli 
doubtless  be  moved  by  mandamus.  When 
they  have  acted,  and  pas.sed  their  judgment 
upon  the  application,  resort  to  mandamus  can- 
not be  had,  because  they  are  invested  wiih 
quasi  judicial  power,  and  the  legal  presumption 
is  that  they  have  acted  judiciously.  No  point 
is  made  in  the  respondent's  brief  that  it  is  not 
S4  L.  a  A. 


competent  to  leave  the  granting  of  licenses  to 
the  judgment  of  the  board  of  aldermen  or 
selectmen.  Discretion  should  be  reposed  in 
some  person,  otherwise  books,  pictures,  and 
other  merchandise  of  an  immoral  character 
might  be  offered  for  sale.  Whether  there  is 
reason  to  apprehend  that  vendors  who  go 
about  from  place  to  place,  disposing  of  goods 
by  auction  and  private  sale,  will  deceive  and 
defraud  the  public  as  to  the  quality  of  the 
goods  sold  the  legislature,  as  was  said  by  the 
court  in  State  v.  Conlon,  must  be  the  judge. 

It  must  be  conceded  that  the  requirements 
of  this  law  are  oppressive  upon  the  class  of 
persons  known  as  "itinerant  vendors,"  in 
respect  to  the  deposit  of  $500,  and  in  the  pay- 
ment of  a  license  fee  in  each  town  where  busi- 
ness is  transacted.  But  the  question  is  not 
whether  the  law  is  oppressive  or  unjust,  but 
whether  it  contravenes  any  provision  of  the 
state  or  Federal  Constitution.  If  it  does  not, 
the  court  has  no  right  to  declare  the  act  void, 
for  the  Constitution  alone  is  the  boundary  of 
the  power  of  the  legislature.  Cooley.  Const. 
Lim.  10,  says:  *'The  government  of  the 
United  Stales  is  one  of  enumerated  powers; 
ibe  national  Constitution  being  the  instrument 
which  specifies  them,  and  in  which  authority 
should  be  found  for  the  exercise  of  any  power 
which  the  national  government  assumes  to 
possess.  In  this  respect  it  differs  from  the 
Constitutions  of  the  several  states,  which  are 
not  grants  of  powers  to  the  states,  but  which 
apporiion  and  impose  restrictions  upon  the 
powers  which  the  states  inherently  possess." 
It  is  not  .sufiicient  to  say  that  the  law  violates 
the  spirit  of  the  Constitution.  "Courts  arenot 
at  liberty  to  declare  a  statute  unconsritutional 
because  in  their  opinion  it  is  opposed  to  the 
fundamental  principles  of  republican  govern- 
ment, unless  those  pnnciples  are  placed  beyond 
legislative  encroachmeni  by  the  Constitution; 
or  because  it  is  opposed  to  a  spirit  supposed  to 
pervade  the  Constitution,  but  not  exprepsed  in 
words."  State  v.  Corbett,  57  Minn.  345.  24  L. 
R.  A.  498,  4  Inters.  Com.  Kep.  694.  It  was 
said  in  Youvgblood  v.  Sexton  that  courts  can- 
not annul  tax  laws  because  of  their  operating 
unequally  and  unjustly;  that,  if  they  could, 
they  might  defeat  all  taxation.  See  Cooley, 
Const.  Lim.  200.  587,  706,  and  notes. 

We  are  unable  to  find  that  the  law  in  ques- 
tion, as  a  p<  lice  regulation,  is  in  contravention 
of  any  constitutional  provision.  We  have  in- 
cidentally considered  the  authority  of  the  legis- 
lature in  respect  to  taxation,  but  it  will  be 
borne  in  mind  that  this  law  imposes  a  license 
fee,  and  not  a  tax.  The  distinction  will  also 
be  observed  between  the  cases  where  license 
fees  have  been  imposed  by  municipal  ordi- 
nances without  charter  or  other  legislative 
authority,  and  those  where  such  fees  are  im- 
posed by  the  state  through  legislative  enact- 
ment. In  the  latter  case  the  reasonableness  of 
the  fees,  in  respect  to  their  amount,  must  be 
left  with  the  sovereign  state. 

The  judgment  overrnling  the  demurrer  and 
adjvdgin-g  the  information  sufficient  i$  affirmed. 
The  judgment  that  the  respondent  is  guilty  is 
pro  formii  reversed,  and  cause  remanded. 

Tait,  J.,  dissents. 
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1.  A  train  eoiiipo«edofempty  coal  ears* 

althouirb  destined  for  a  point  in  another  state  to 
procure  a  load,  is  not  engrafred  in  transportinfr 
articles  of  Interstate  commerce  so  as  to  be  beyond 
tbe  control  of  state  laws. 

2.  State  laws  problbitiii^  the  rnnning 
of  railway  trains  on  Bnnciajr,  if  enacted 
Id  {rood  faith  for  tbe  preservation  and  protection 
of  tbe  health  and  morals  of  the  people,  and  with- 
out discrimination  afrainst  interstate  or  foreign 
commeroe,  are  not  in  conflict  with  tbe  Constltu- 
tjon  of  the  United  States. 

(June  U«  1896.) 

ERROR  to  the  Circuit  Court  for  Appomat- 
lox  County  to  review  a  judgment  convict- 
ing defendant  of  running  trains  on  Sunday  in 
Tiolaiion  of  a  statute.     Affirmed. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  J.  Kirkpatrick.  Will- 
iam H.  Mann,  and  F.  S.  Kirkpatrick, 
for  plaintiff  io  error: 

Ii  has  been  held  by  this  court  that  just  such 
a  train  on  its  way  to  Lambert's  Point,  loaded 
witii  coal,  was  engaged  in  interstate  commerce. 

Norfolk  dt  W,  R  Co.  V.  Com.  88  Va.  95.  13 
L.  R  A.  107. 

To  forbid  the  return  of  these  empty  cars  on 
any  given  dav  in  ihe  week  will  impose  a  bur- 
den which  will  not  simply  diminish  defendant's 
capacity  to  do  its  business  by  one  seventh,  but 
ii  will  cause  a  disarrangement  and  congestion 
of  the  whole  system  which  will  cripple  de- 
fendant in  its  coal  trade  to  a  much  largrr  ex- 
tent. This  coal  trade  as  a  whole  and  complete 
transaction  is  an  interstate  matter. 

Commerce  in  the  sense  employed  in  the  ('on- 
gtitulion  of  the  United  Slates  certainly  includes 
the  transportation  and  all  the  instrumentalities 
of  shipment  or  carriage  between  states. 

GMons  V.  Offden,  22  U.  8.  9  Wheat.  1,  6  L. 
H.  23;  Pensacola  TeUg.  Co,  v.  Western  U. 
Tdeg.  Co.  9«  U.  S.  1.  24  L.  ed.  708;  United 
ikotfji  V.  B.  C\  Knight  Co.  156  U.  S.  1.  39  L. 
ed.  3i5. 

Tbe  Virginia  statute  prohibiting  the  run- 
ning of  Sunday  trains  cannot  be  defended 
upon  the  ground  that  it  is  within  the  police 
power  reserved  by  the  state. 

Hanntbol  <&  St.  J.  R.  Co.  v.  Eusen,  95  U.  8. 
4«5,  24  L.  ed.  527:  l^euiy  ▼•  Uardin,  135  U.  8. 
100.  34  L.  ed.  12tt,  3  Inters.  Com.  Rep.  36; 
Brimmfr  v.  Redman,  138  U.  8.78,  34L,  ed. 
862,  3  Inters.  Com.  Rep.  485;  Voighty,  Wriffht, 
141  U.  8  62,  35  L..  ed.  638;  Boiotnan  v.  67a'- 
cngo  &  N.  W,  R.  Co.  125  U.  8.  465,  31  L.  ed. 
700, 1  Inters.  Com.  Rep.  823;  Minnesota  v. 
Barber,  136  U.  S.  318,  84  L.  ed.  455,  3  Inters. 


Com.  Rep.  185;  Gloucester  Ferry  Co.  v.  Penn- 
sylmnia,  114  U.  8.  196.  29  L.  ed.  158;  Coving- 
ton d  C,  Bridge  Co.  v.  Kentucky,  154  U.  8.  204, 
38  L.  ed.  962;  Norfolk  &  W.  H.  Co.  v.  Penn- 
sylcania,  186  U.  8.  114.  34  L.  ed.  394.  3  Inters. 
Com.  Rep.  178;  The  Daniel  Ball  v.  I'Ttited 
States  {''The  Daniel  Ball"),  77  U.  8.  10  Wall. 
557.  19  L.  ed.  999;  Hall  v.  De  Cuir,  95  U.  8. 
485.  24  L.  ed.  547. 

Mr.  R.  Taylor  Scott,  Attorney  General, 
for  defendant  in  error: 

The  statute,  belonging  to  the  class  called  by 
the  courts  and  text-writers  ''Sunday  laws,"  was 
enacted  by  the  legislature  in  the  exercise  of  its 
police  power.  This  power  is  unaffected  by 
the  Federal  courts  over  and  above  it.  and  can- 
not be  taken  from  the  state  or  exercised  in 
whole  or  in  part  by  Congress. 

United  States  v.  De  Witt,  76  U.  8.  9  Wall. 
41.  19  L.  ed.  593;  Cooley,  Const.  Lim.  725; 
Mvgler  v.  Kansas,  123  U.  8.  623,  31  L.  ed.  203; 
Bucher  v.  Cheshire  R.  Co.  125  U.  8.  555,  31  L. 
ed.  795. 

There  is  no  doubt  that  the  state  may  control 
the  operation  of  railroads  running  only  within 
its  limits:  but  whether  a  statute  prohibiting 
the  rimninc:  of  all  trains  within  the  state  on 
Sunday  can  be  upheld  is  a  question  on  which 
courts'have  taken  opposing  views. 

24  Am.  «Sc  Eng.  Enc.  Law,  p.  531;  Pullman*a 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  8.  18, 
35  L.  ed.  613,  3  Inters.  Com.  Rep.  595;  Western 
U.  Teleg.  Co.  v.  Ally.  Cen.  of  ^Massachusetts, 
141  U.  8.  40.  35  L.  eti.  628;  JState  v.  haitunor 
<fe  O.  R.  Co.  24  W.  Va.  783. 

Laws  enacted  to  prevent  desecration  of  the 
Sabbath  are  not  unconstitutional  as  a  restraint 
upon  trade  and  commerce. 

Such  laws  may  he  supported  as  regulations 
of  police. 

Cooley,  Const.  Lim.  725;  Sptrht  v.  6V//». 
8  Pa.  312,  49  Am.  Dec.  518;  Bloomy.  Richards, 
2  Ohio  8t.  3H7.  Kc  parte  Andreits,  18  Cal. 
678:    Ejc  parte  Bird.  I'd  Cfi\.   130. 

The  states  of  the  Union  may  tax  common 
carriers  engaged  in  interstate  commerce,  and 
although  the  law  incidentally  may  and  does  af- 
fect commerce  and  its  agencies  the  law  is 
valid. 

Ficklen  v.  Shelby  County  Taxing  Dist.  145 
U.  8.  1,  36  L.  ed.  601.  4  Inters.  Com.  Rep.  79; 
Pullman's  Palace  Car  Co.  \.  Pehn.v/lrania,i\nd 
Western  U.  Teleg.  Co.  v.  Alti/.  Gen.  of  Massa- 
chusetts, supra:  Post  il  Teltg.  Cable  Co.  v. 
Adams,  155  U.  8.  688,  39  L.  ed.  311. 

Bnchanan,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  was  indicted  in  tbe 
county  court  of  Appomattox  county  for  vio- 
lating- $  3801  of  the  Code,  which  is  as  follows: 

•'No  railroad  company,  receiver,  or  trustee 
controlling  or  operating  a  railroad,  shall,  by 
any  agent  or  employee,  load,  unloud,  run,  or 
transport  upon  such  road  on  a  Sunday,  any 
car,  train  of  cars,  or  locomotive,  nor  permit  the 


NoTE.~Thl9  rase  overrules  the  case  of  tbe  same 
ntmein  13  L.  R.  A.  107-  The  present  decision  ac- 
cords with  that  of  the  United  Sutes  Supreme 
Coart  In  Uenoinj; ton  v.  Oeorvia,  163  U.  S.  299,  41  L. 

ML.RA. 


ed.  166.  8ince  tbe  question  Involved  arises  under 
the  Constitution  of  the  United  States,  tbe  decision 
of  tbe  Federal  Supreme  Court  Is,  of  course,  con- 
trol ling. 
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same  to  be  done  by  any  such  agent  or  em- 
ployee, except  where  such  cars,  trains,  or  lo- 
comotives are  used  exclusively  for  the  relief  of 
wrecked  trains,  or  trains  so  disabled  as  to  ob- 
struct the  main  track  of  the  railroad;  or  for  the 
transportatiou  of  United  States  mail;  or  for 
the  transportation  of  passengets  and  their  bag- 
gage; or  for  the  transportation  of  live  stock;  or 
for  the  transportation  of  articles  of  such  perish- 
able nature  as  would  be  necessarily  impaired 
in  value  by  one  day's  delay  in  their  passage; 
provided,  however,  that  if  it  should  be  neces- 
sary to  transport  live  stock  or  pierishable 
articles  on  a  Sunday  to  an  extent  not  sufficient 
to  make  a  whole  train-load,  such  train-load 
may  be  made  up  with  cars  loaded  with  ordi- 
nary freight." 

Sec.  8»02:  "The  word  'Sunday'  in  the  pre- 
ceding section  shall  be  construed  to  embrace 
only  that  portion  of  the  day  between  sunrise 
and  sunset;  and  trainstn  /ran^Yu  having  started 
prior  to  12  o'clock  on  Saturday  night,  may,  in 
order  to  reach  the  terminus  or  shops  of  the 
railroad,  run  until  9  o'clock  the  following  Sun- 
day morning,  but  not  later." 

The  case  was  tried  upon  the  following 
agreed  state  of  facts:  "That  the  train  com- 
posed of  empty  coal  cars,  which  are  used  ex- 
clusively in  the  coal  business,  as  described  be- 
low, passed  through  Appomattox  county,  and 
by  Appomattox  station,  between  0  o'clock  a. 
M.  and  3  o'clock  p.  m.  of  Sunday.  April  2, 
1893,  going  from  Crewe  to  Hoanoke;  said 
points  beln^  divisional  terminal  points  on  the 
Norfolk  &  Western  Railroad.  That  when  the 
train  arrived  at  Roanoke  it  would  be  broken 
up  in  the  company's  yard,  and,  as  soon 
as  practicable,  would  l>e  put  into  another 
train,  with  another  engine  and  crew,  and  sent 
by  way  of  Bluefleld,  in  West  Virginia,  to  the 
coal  mines  at  Pocahontas,  in  Virginia,  and  to 
others  in  West  Virginia.  At  these  mines  the 
cars  would  be  loaded,  and  sent  by  way  of 
Bluefield,  in  West  Virginia,  to  Lambert's  Point, 
in  Virginia.  The  coal  so  shipped  would  be 
coal  sold  to  parties  out  of  the  state  of  Virginia 
before  it  leaves  Bluefield,  and  to  be  conveyed 
to  the  purchasers  outside  of  Virginia  by  way 
of  Bluefleld.  West  Virginia,  and  Tiambert's 
Point,  Virginia." 

"That  said  train  was  not  one  of  those  in- 
cluded in  the  exemptions  in  g  3801,  Va.  Code 
18W7." 

The  plaintiff  company  was  found  guilty  and 
fined,  and  the  judgment  of  the  county  court 
was  affirmed  by  the  circuit  court.  The  action 
of  the  circuit  court  in  affirming  the  Judgment 
is  complained  of,  and  is  before  us  for  review 
in  this  case. 

In  the  case  of  Norfolk  d  W.  R.  Co.  v.  Com., 
reported  in  88  Va.  95.  13  L.  R.  A.  107,  this 
court  held  that  the  statute  under  which  the  in- 
dictment in  this  case  was  made  was  inconsist- 
ent with  the  commerce  clause  of  the  Constitu- 
tion of  the  United  States,  in  so  far  as  it  applied 
to  trains  running  between  different  states,  or 
engaged  in  transporting  interstate  commerce, 
and  therefore  void. 

The  counsel  for  the  plaintiff  company  insists 
that  the  principle  decided  in  that  case  is  the 
same  that  is  involved  in  this,  and  conclusive 
of  it.  On  the  other  hand,  the  attorney  general, 
for  the  commonwealth,  contends  that  the  ques- 
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tions  involved  in  the  two  cases  are  different, 
and,  if  they  were  the  same,  that  the  decision 
relied  on  as  controlling  this  is  erroneous,  and 
ought  not  to  be  followed. 

The  train  which  the  plaintiff  company  was 
indicted  for  running  in  violation  of  §  8801  of 
the  Code  was  made  up  entirely  of  empty  cars, 
which,  it  is  agreed,  were  used  exclusively  in 
carrying  articles  of  interstate  commerce. 

The  fact  that  they  had  been  so  used  in  the 
past,  and  were  intended  to  be  so  used  in  the 
future,  does  not  show  that  they  were,  at 
the  time  when  the  act  was  done  for  which  the 
plaintiff  company  was  .indicted,  engaged  in  in- 
terstate commerce. 

It  was  held  by  the  Supreme  Court  of  the 
United  States  in  Coe  v.  mrrol,  116  U.  S.  517, 
526,  29  L.  ed.  715,  718,  ihat  "when  the  pro- 
ducts of  the  farm  or  the|forest  are  collected  and 
brought  in  from  the  surrounding  country  to  a 
town  or  station  serving  as  an  entrepdt  for  that 
particular  region,  whether  on  a  river  or  line  of 
railroad,  such  products  are  not  yet  exports, 
nor  are  they  in  process  of  exportation,  nor  ia 
exportation  begun  until  they  are  committed  to 
the  common  carrier  for  transportation  out  of 
the  state  to  the  state  of  their  destination,  or 
have  started  on  their  ultimate  passage  to  that 
state.  Until  then  it  is  reasonable  to  regard 
them  as  not  only  within  the  state  of  their  origin, 
but  as  a  part  of  the  general  mass  of  property 
of  that  state,  subject  to  its  jurisdiction,  and  li- 
able to  taxation  there,  if  not  taxed  by  reason  of 
their  being  intended  for  exportation,  but  taxed 
without  any  discrimination,  in  the  usual  way 
and  manner  in  which  such  property  is  taxea 
in  the  state." 

If  this  be  the  true  rule  by  which  to  determine 
when  the  products  of  the  mine  become  articles 
of  interstate  commerce,  and  cease  to  be  con- 
trolled entirely  by  the  laws  of  the  state,  why  is  it 
not  the  correct  rule  to  determine  when  the  car- 
rier of  such  products  becomes  engaged  in 
transporting  interstate  commerce,  and  is  pro- 
tected and  governed  by  the  laws  of  the  United 
States?  In  the  one  case  the  miner  may  intend 
to  ship  a  particular  product  to  another  state, 
and  may  be  preparing  the  article  for  shipment, 
yet  it  is  not  an  article  of  interstate  commerce 
until  it  starts  upon  its  final  destination  to  that 
state,  and  until  that  time  is  subject  to  the  laws 
of  the  state  alone,  and  has  none  of  the  rights 
of  an  article  of  interstate  commerce.  In  the 
other  case  the  carrier  may  be  preparing  certain 
cars  upon  which  to  transport  the  products  of 
the  miner  to  the  foreign  state,  and  they  may  be 
on  their  journey  to  the  place  from  which  they 
are  to  be  shipped,  yet  whv  should  those  cars 
'be  considered  as  ensaged  in  interstate  com- 
merce until  they  are  loaded  with  articles  com- 
mitted to  the  carrier  to  be  transported  to  an- 
other state? 

The  reason  given  for  the  rule  that  goods  do 
not  become  an  article  of  interstate  commerce 
until  actually  put  in  motion  for  some  place  out 
of  the  slate,  or  committed  to  the  carrier  for 
such  transportation,  is  that  until  that  time  the 
article,  though  intended  for  exportation,  may 
never  be  exported,  as  the  owner  has  the  perfect 
right  to  change  his  mind  at  any  time. 

The  common  carrier  has  the  same  right  to 
change  bis  mind,  and  ship  on  other  cars  than 
those  which  he  may  have  provided  for  that 
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purpose,  and  the  cars  which  were  intended  for 
that  purpose  may  never  be  used. 

The  rule  fixed  by  the  supreme  court  in  the 
ODe  case  seems  equally  applicable  to  the  other. 
Applying  that  rule  to  the  facts  of  this  case,  it 
would  seem  that  the  train  which  the  plain- 
tiff company  was  indicted  for  running  was  not 
when  so  running  engaged  in  transporting  ar- 
ticles of  interstate  commerce,  and  was  there- 
fore controlled  exclusively  by  the  laws  of  the 
state. 

But  if  this  be  not  the  correct  view,  and  it  be 
held  that  the  plaintiff,  in  running  the  train, 
was  engaged  in  the  business  of  interstate  com- 
merce, waa  the  legislation  in  question  within 
tbe  powers  res>erved  to  the  state,  and  not  in 
coofllct  with  the  Constitution  of  the  United 
States? 

The  right  of  the  state  to  enact  laws  to  pro- 
tect the  lives,  health,  and  property  of  its  citi- 
zens, and  to  preserve  good  order  and  the  public 
morals,  is  a  matter  of  so  much  consequence, 
and  so  far  reaching  in  itseffecis,  that  its  courts 
oufirht  not  to  hold  that  the  statutes  made  for 
that  purpose  are  inconsistent  with  the  Consti- 
tution of  the  Cnited  States,  unless  they  are 
plainly  and  clearly  so. 

''Questions  of  this  nature,"  as  was  said  bv 
Mr.  Justice  Story  in  Hoti^ion  v.  Moore,  18  U. 
S.  5  Wh»'at.  1,  5  L.  ed.  19,  at  an  early  day  in 
our  judicial  history,  ''are  always  of  great  im- 
portance and  delicacy.  They  involve  interests 
of  so  much  magnitude,  and  of  such  deep  and 
permanent  public  concern,  that  they  cannot 
bat  be  approached  with  uncommon  anxiety. 
The  sovereignty  of  a  state  in  the  exercise  of 
its  legislation  is  not  to  be  impaired,  unless  it 
be  clear  that  it  has  transcended  its  legitimate 
authority:  nor  ouffht  any  power  to  be  sought 
much  less  to  be  adjudged  in  favor  of  the  United 
States,  unless  it  be  clearly  within  the  reach  of 
its  constitutional  charter." 

And  in  the  very  recent  case  of  Plumtey  v. 
Massachusetts,  decided  at  the  last  term  of  the 
same  court,  and  reported  in  155  U.  S.  461,  39 
L,  ed.  228.  the  court,  speaking  tbroucrh  Mr. 
Justice  Harlan  (at  pages  479,  480,  155 U.S., 
and  pages  229,  230,  39  L.  ed.),  said:  "We  are 
not  unmindful  of  the  fact — indeed,  this  court 
has  often  bad  occasion  to  observe— that  the  ac- 
knowledged power  of  the  states  to  protect  the 
morals,  the  health,  and  safety  of  their  people, 
by  appropriate  legislation,  sometimes  touches, 
in  its  exerc-ise,  the  line  separating  tbe  respect- 
ive domains  of  national  and  state  authority. 
Bat  in  view  of  the  complex  system  of  govern- 
ment which  exists  in  this  country,  'present- 
in(r,'astbi8  court,  speaking  by  Chief  Justice 
Marshall,  has  said.  *tbe  rara  and  ditticult 
scheme  of  one  general  government  whose  ac- 
tion extends  over  the  whole,  but  which  pos- 
sesses only  certain  enumerated  powers,  and  of 
enumerated  stale  governments  which  retain 
and  exercise  all  powers  not  delegated  to  the 
Union,'  tbe  judiciary  of  the  United  States 
should  not  strike  down  a  legislative  enactment 
of  a  state, — especially  if  it  has  direct  oonnec 
tion  with  tbe  social  order,  the  health  and 
morals  of  its  people, — unless  such  legislation 
plainly  and  palpably  violates  some  right 
granted  or  secured  by  the  national  Const  itu- 
fion,  or  encroaches   upon  the  authority  dele- 

J4  L.  R.  A. 


gated  to  the  United  States  for  the  attainment 
of  objects  of  national  concern." 

As  the  Supreme  Court  of  tbe  United  States 
is  the  final  arbiter  of  questions  of  this  nature, 
we  must  look  to  its  decisions  for  guidance  in 
determining  tbe  question.  Neither  the  counsel 
nor  the  court  have  been  able  to  find  any  de- 
cision of  that  court  upon  the  particular  ques- 
tion involved  in  this  case;  in  fact,  counsel 
admit  that  there  is  no  such  decision. 

Numerous  decisions  have  been  made  by  that 
court,  however,  in  which  the  powers  delegated 
to  the  United  States  by  the  commerce  clause 
of  the  Constitution,  and  the  police  powers  re- 
served by  tbe  states,  have  been  considered; 
and,  while'  these  decisions  are  not  altogether 
consistent  and  harmonious,  yet  from  them  are 
10  be  gathered  the  principles  which  must  gov- 
ern us  in  the  decision  of  this  case. 

Chief  Justice  Marshall,  in  the  leading  case 
of  Oibbons  v.  Ogdrn,  22  U.  S.  9  Wheat.  203,  0 
L.  ed.  71,  which  involved  tbe  inspection  laws 
of  one  of  the  states  said:  "Thejr  form  a  por- 
tion of  that  immense  mass  of  legislation  wliich 
embraces  everything  within  the  territory  of  a 
state  not  surrendered  to  the  general  govern- 
ment, all  of  which  can  be  most  advantageously 
exercised  by  the  states  themselves.  Inspection 
laws,  quarantine  laws,  health  laws  of  every 
description,  as  well  as  laws  for  regulating  the 
internal  commerce  of  a  state,  and  those  which 
respect  turnpike  roads,  ferries,  etc.,  are  com- 
ponent parts  of  this  mass.  No  direct  general 
power  over  these  objects  is  granted  to  Congress; 
and  consequently  they  remain  subject  to  state 
legislation.** 

Mr.  Justice  Grier,  in  the  Passenger  Cases,  48 
U.  S.  7  How.,  at  page  457,  12  L.  ed.  775,  in 
discussing  the  police  power  of  the  state  of 
Massachusetls,  said:  *'This  right  of  the  states 
has  its  foundation  in  the  sacred  law  of  self- 
defen.«e.  which  no  power  granted  to  Congress 
can  restrain  or  annul.  It  is  admitted  by  all 
that  those  powers  which  relate  to  merely  mu- 
nicipal legislation,  or  what  may  be  more  prop- 
erly called  internal  police.'  are  not  surrendered 
or  restrained;  and  that  it  is  ns  competent  and 
necessary  for  a  slate  to  provide  precautionary 
measures  aerainst  the  moral  pestilence  of  pau- 
pers, vagabonds,  and  convicts  as  it  is  to  guard 
against  physical  pestilence  which  may  arise 
from  unsound  and  infectious  articles  im- 
ported." 

In  the  Slnvghter-House  CVz«f«,83U.  S.  1 6  Wall., 
at  page  62,  21  L.  ed.  404,  Mr.  Justice  Miller, 
speaking  for  the  court,-  said: 

"The  power  [police]  here  exercised  by  tbe 
legislature  of  Louisiana  is,  in  its  essential  na- 
ture, one  which  has  been,  up  to  the  present 
period  in  the  constitutional  history  of  this 
country,  always  conceded  to  bel  -ng  to  the 
Slates,  however  it  may  now  be  questioned  la 
some  of  its  details."  Again  he  says:  "This 
power  is,  and  must  be,  from  its  very  nature, 
incapable  of  any  very  exact  detinition  or  limi- 
tation. Upon  it  depends  the  security  of  social 
order,  the  life  and  health  of  the  citizen,  the 
comfort  of  an  existence  in  a  thickly  populated 
community,  the  enjoyment  of  private  and  so- 
cial life,  and  the  beneficial  use  of  property." 
He  then  quotes  with  approval  the  language  of 
Chief  Justice  Redfield  in  the  case  of  Thorpe  v. 
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Rutland  A  B.  R  Co.  27  Vt.  140,  62  Am.  Dec. 
626.  as  follows:  *'*It  exieDds,'  says  another 
emiDent  judge,  *to  the  protection  of  the  lives, 
limbs,  health,  comfort,  and  quiet  of  all  per- 
sons, and  the  protection  of  all  property,  within 
the  stale;  .  .  .  and  persons  and  properly 
are  subjected  to  all  kinds  of  restraints  and  bur- 
dens in  order  to  secure  the  general  comfort, 
health,  and  prosperity  of  the  state.  Of  the 
perfect  right  of  the  legislature  to  do  this,  no 
question  ever  was,  or,  upon  acknowledged 
genera]  principles,  ever  can  be.  made,  so  far  as 
natural  persons  are  concerned.*" 

It  was  sHid  by  Mr.  Justice  Davis  in  Peete  v. 
Horgan,  b6  U.  S.  19  Wall.  581,  582.  22  L.  ed. 
201,  202:  "That  the  power  to  establish  quar- 
antine laws  rests  with  the  states,  and  has  not 
been  surrendered  to  the  general  government,  is 
settled  in  Gibbons  v.  Ogden.  t'he  source  of 
this  power  is  in  the  acknowledged  right  of  a 
state  to  provide  for  the  health  of  its  people,  and 
although  this  power,  when  set  in  motion,  may, 
in  a  greater  or  less  degree,  aflFect  commerce, 
yet  the  laws  passed  in  the  exercise  of  this 
power  are  not  enacted  for  such  an  object. 
They  are  enacted  for  the  sole  purpose  of  pre- 
serving the  public  health,  and,  if  they  injuri- 
ously affect  commerce.  Congress,  under  the 
power  to  regulate  it,  may  control  them.  Of 
necessity,  ILey  operate  on  vessels  engaged  in 
commerce,  and  may  produce  delay  or  incon- 
venience; but  they  are  still  lawful,  when  not 
opposed  to  any  constitutional  provision,  or  any 
act  of  Congress  on  the  subject." 

In  S/ierlf^ck  v.  Ailiuff,  93  U.  8.  99,  103.  23 L. 
ed.  819,  820,  Mr.  Justice  Field,  in  delivering 
the  unanimous  opinion  of  the  court,  said:  **In 
conferring,  upon  Congress  the  regulation  of 
commerce  it  was  never  intended  to  cut  the 
8tat(S  off  from  legislating  on  all  subjects  relat 
ing  to  the  health,  life,  and  safety  ot  their  citi- 
zens, though  the  legislation  might  indirectly  af- 
fect the  commerce  of  the  country.  Legislation 
in  a  great  variety  of  ways, may  affect  commerce, 
and  persons  engaged  in  it,  without  constituting 
a  regulation  of  it,  within  the  meaning  of  the 
Constitution."  Approved  in  Kidd  v.  Pearson, 
128  U.  S.,  at  page  23,  32  L.  ed.  351,  and  Nanh 
ville,  a  <t-  St,  L.  li.  Co.  V.  Alabama,  128  U. 
R.,  at  page  101,  32  L.  ed.  354,  2  Inters.  Com. 
Rep.  238. 

It  was  said  in  Hall  v.  De  Guir,  95  U.  S.,  at 
page  488,  24  L.  ed.  548,  as  quoted  with  ap- 
proval by  that  court  in  128  U.  8.,  at  page  23, 
82  L.  ed.  851:  "As  has  been  often  said,  legis- 
lation [by  a  state]  may  in  a  great  variety  of 
ways  affect  commerce,  and  persons  engaged  in 
it,  without  consrituting  a  regulation  of  it, 
within  the  meaning  of  the  Constitution,'"  un 
lej.s,  under  the  guise  of  police  regulations,  it 
Imposes  a  direct  burden  upon  interstate  com- 
merce, or  interferes  directly  with  its  function. 

In  Uanntbai  dh  St.  J,  R.  Co.  v.  Hust-n,  95  U. 
8.  465,  470,  471,  24  L.  ed.  527,  529.  530,  it  was 
said  by  Mr.  Justice  Strong,  that  "we  admit 
that  the  deposit  in  Congress  of  the  power  to 
regulate  foreign  commerce  and  commerce 
among  the  states  was  not  a  surrender  of  that 
which  may  properly  be  denominated  police 
power.  What  that  power  is,  is  ditBcult  to  de- 
'flne  with  sharp  precision.  It  is  generally  said 
to  extend  to  making  regulations  promotive  of 

^mestic  order,  morals,  health,  and  safety." 
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In  the  same  case  (p.  472,  L.  ed.  p.  531),  it  is 
said:  "While  we  unhesitatingly  admit  that  a 
state  may  pass  sanitary  laws,  and  laws  for  the 
protection  of  life,  lil)erty,  health,  or  property 
within  its  borders;  while  it  may  prevent  per- 
sons  and  animals  suffering  under  contagious  or 
infectious  disorders,  or  convicts,  etc.,  from 
entering  the  state;  while,  for  the  purpose  of 
self-protection,  it  may  establish  quarantine  and 
reasonable  inspection  laws,  it  may  not  inter- 
fere with  transportation  into  or  through  the 
stale*,  beyond  what  is  absolutely  necessary  for 
its  self  protection.  It  may  not,  under  the 
coyer  of  exerting  its  police  powers,  substan- 
tially prohibit  or  burden  either  foreign  or  in- 
terstate commerce." 

In  the  case  of  Nashville,  C.  <fe  St.  L.  R,  Co. 
V.  Alabama,  128  U.  8.  96,  32  L.  ed.  852,  2 
Inters.  Com.  Rep.  238,  it  was  held  that  ''a 
state  statute  which  requires  locomotive  en- 
gineers, and  other  persons  employed  by  a  rail- 
road company  in  a  capacity  which  calls  for  the 
ability  to  di^^tinguish  and  discriminate  between 
color  si/^nals,  to  be  examined  in  this  respect 
from  time  to  time  by  a  tribunal  established  for 
the  purpose,  and  which  exacts  a  fee  from  the 
company  for  the  service  of  examination,  does 
not  deprive  the  company  of  its  property  with- 
out due  process  of  law,  and,  so  far  as  it  affects 
interstate  commerce,  is  wiihin  the  competency 
of'  the  state  to  enact,  until  Congress  legislates 
on  the  subiect." 

And  in  that  case  the  court  cites  (page  101, 128 
U.  8.,  and  pa^e  354,  32  L.  ed.)  with  approval 
Sherlock  v.  AlH?ig,  93  U.  8  99,  104,  23  L.  ed. 
819,  820,  in  which  it  was  held  that  state  legis- 
lation of  that  character,  "relating  to  the  rights, 
duties,  and  liabilities  of  citizens,  and  only  in- 
directly and  remotely  affecting  the  operations 
of  commerce,  is  of  obligatory  force  upon  citi- 
zens within  its  territorial  jurisdiction,  whether 
on  land  or  water,  or  engaged  in  commerce, 
foreign  or  interstate,  or  in  any  other  pursuit." 

In  Kimmish  v.  BalL  129  U.  8.  217.  32  L.  ed. 
695,  2  Ii.ters.  Com.  Rep.  407.  the  court  held 
that  a  statute  of  the  slate  of  Iowa  which  pro- 
vided that  any  person  having  in  his  possession 
"Texas  cattle,"  under  certain  circum. stances, 
should  be  liable  for  damages  which  mii^ht  ac- 
crue from  allowing  them  to  run  at  large  and 
thereby  spread  the  disease  known  as  "Texas 
fever."  was  not  in  conflict  with  the  commerce 
clause  of  the  Constitution  of  the  United  States, 
although  the  necessary  effect  would  be  to  in- 
terfere with  the  introduction  into  that  state  of 
the  class  of  cattle  to  which  the  statute  applied. 

And  the  court  in  referring  to  the  case  of 
Hannibal  d;  St.  J.  R.  Co.  v.  Husen,  95  U.  S. 
405,  24  L.  ed.  527,  in  which  the  statute  of 
Missouri,  in  a  somewhat  similar  though  a  much 
broader  statute,  was  held  to  be  in  violation  of 
the  interstate  commerce  clause  of  the  Consti- 
tution, said  that,  while  that  was  true,  yet  that 
the  court  in  that  case  said:  "At  the  same  time 
the  court  admitted  unhestitatingly  that  a 
state  may  pass  laws  to  prevent  animals  suffering 
from  contagious  or  infectious  diseases  from 
entering  within  it." 

In  Wilkrrson  y.  Rahrer  V*Re  Rahr^r'%  140 
U.  8. 545,  554.  35  L.  ed.  572,  574,  Chief  Justice 
Fuller  said,  in  delivering  the  opinion  of  the 
court,  that  "the  power  of  the  state  to  im- 
pose restraints  and  burdens  upon  persons  and 
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property  in  oonseryation  and  promotioD  of  the 
public  health,  ^ood  order,  and  prosperity  is  a 
power  originally  and  always  beioo^nng  to  the 
^tes,  not  surrendered  by  them  to  the  general 
government,  nor  directly  restrained  by  the 
CoDstitution  of  the  United  States,  and  essen- 
tially exclusive. 

*'And  this  court  has  uniformly  recognized 
state  legislation,  legitimately  for  police  pur- 
poses, as  not,  in  the  sense  of  the  Constitution, 
necessarily  in f rinsing  upon  any  right  which 
has  been  confided  expressly  or  by  implication 
to  the  national  government?' 

In  Plumiep  v.  Mamiehu9etU,  155  U.  8.  461, 
471,  39  L.  ed,  223,  226,  after  discussing  former 
decisions  of  the  court,  Mr.  Justice  Harlan, 
speaking  for  the  court,  said:  '*  While  in  each 
of  those  cases  it  was  held  the  reserved  police 
powers  of  the  states  could  not  control  the  pro- 
hibitions of  the  Federal  Constitution,  nor  the 
powers  of  the  government {iV<;i/7  Orleaus  Oaslighi 
Co,  V.  LovUiana  L.  &  H.  P.  A  Mfg.  Co,  Ub 
U.  S.  650.  29  L.  ed.  516),  it  was  distinctly  stated 
that  the  grant  to  Congress  of  authority  to  reg- 
ulate foreign  and  interstate  commerce  did  not 
involve  a  surrender  by  the  states  of  their  police 
powers.     .     .     . 

"In  none  of  the  above  cases  is  there  to  be 
found  a  suggestion  or  intimation  that  the 
Constitution  of  the  United  States  took  from 
the  states  the  power  of  preventing  deception 
and  fraud  in  the  sale,  within  their  respective 
limits,  of  articles,  in  whatever  state  manu- 
factured, or  that  that  instrument  secured  to 
anyone  the  privilege  of  committing  a  wrong 
against  society." 

In  United  States  Y.  E.  C.  Knight  Co,  156  U.  8. 
1,  11,  39  L.  ed.  325,  328,  Chief  Justice  Fuller 
said:  "It  cannot  be  denied  that  the  power  of  a 
state  to  protect  the  lives,  health,  and  property 
of  its  citizens,  and  to  preserve  good  order  and 
the  public  morals,  *the  power  to  govern  man 
and  things  within  the  limits  of  its  dominion,' 
is  a  power  originally  and  always  belonging  to 
the  states,  not  surrendered  by  them  to  tbe  gen- 
eral government,  nor  directly  restrained  by  the 
Constitution  of  the  United  States,  and  essen- 
tially exclusive."  Again,  at  page  13,  156  U. 
8.,  and  page  329,  39  L.  ed.  in  the  same  opinion, 
be  says:  "It  is  vital  that  the  independence,  of 
the  commercial  power  and  of  the  police  power, 
and  the  delimitation  between  them,  however 
sometimes  perplexing,  should  always  be  recog- 
nized and  observed,  for  while  the  one  furnishes 
thestrongest  bond  of  union,  the  other  is  essential 
to  the  preservation  of  the  autonomy  of  the  states 
as  required  by  our  dual  form  of  government." 

I  think  from  tbe  decisions  of  the  Supreme 
Court  of  the  United  States  in  tbe  cases  referred 
to  abf)Ve,  and  others  not  cited,  this  conclusion 
may  be  drawn:  that  tbe  state  may,  in  order  to 
secure  and  protect  the  lives  or  health  of  its  citi- 
zens, or  to  preserve  good  order  and  tbe  public 
morals,  legislate  for  such  purposes,  in  good 
faith,  and  without  discrimination  against  in- 
terstate or  foreign  commerce,  without  violating 
the  commerce  clause  of  the  Constitution  of  the 
United  States,  although  such  legislation  may 
sometimes  (ouch, in  its  exercise, the  line  separat- 
ing the  res|)ective  domains  of  national  and 
sta/e  authority,  and  to  some  extent  affect  for- 
«£D  and  interstate  conamerce. 
Fas  the  statute  which  we  are  considering 
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passed,  in  good  faith,  for  the  purpose  of  pro- 
tecting the  health  and  of  preserving  the  morals 
of  the  people  of  the  state? 

The  experience  of  mankind  has  shown  the 
wisdom  and  necessity  of  having,  at  stated  in- 
tervals, a  day  of  rest  for  man  and  beast  from 
their  customary  labors.  It  is  necessary  both 
for  the  physical  and  moral  nature  of  man. 
The  government  of  the  United  States,  as  well 
as  tbe  jB^overnment  of  the  sta'es  of  the  Union, 
recognize  this  requirement  for  rest  in  man's 
nature,  and  provide  for  it  in  their  respective 
jurisdictions. 

In  Ex  parte  Newman,  reported  in  9  Cal.,  at 
page  519,  Judge  Field,  now  of  the  Supreme 
Court  of  the  United  States,  in  his  dissenting 
opinion,  which  afterwards  became  the  law  of 
that  state  {Ex  parte  Andreses,  18  Cal.  678),  dis- 
cussing the  necessity  and  propriety  of  such  a 
law  with^much  force  and  learning,  says,  among 
other  things,  that  the  legislature,  in  the  enact- 
ment of  such  a  statute,  "has  given  the  sanction 
of  law  to  a  rule  of  conduct  which  the  enti.re 
civilized  world  recognizes  as  essential  to  the 
physical  and  moral  well-being  of  society.  Upon 
no  subject  is  there  such  a  concurrence  of  opin- 
ion among  philosophers,  moralists,  and  stales- 
men  of  all  nations,  as  of  the  necessity  of  peri- 
odical cessations  from  labor.  One  day  in  seven 
is  tbe  rule  founded  in  experience. and  sustained 
by  science.  There  is  no  nation  possessing  any 
degree  of  civilization  where  the  rule  is  not  ob- 
served, either  from  the  sanctions  of  the  law, 
or  the  sanctions  of  re'igion.  This  fact  has  not 
escaped  the  observation  of  men  of  science,  and 
distinguished  philosophers  have  not  hesitated 
to  pronounce  the  rule  founded  upon  the  law  of 
our  race.  ...  Its  aim  is  to  prevent  tbe 
physical  and  moral  debility  which  springs  from 
uninterrupted  labor,  and  in  this  aspect  it  is  a 
beneflcient  and  merciful  law.  It  gives  one  day 
to  the  poor  and  dependent  from  the  enjoyment 
of  which  no  capital  or  power  is  permuted  to 
deprive  them.  It  is  theirs  for  repose,  fcjr  so- 
cial intercourse,  for  moral  culture,  and,  if  they 
choose,  for  divine  worship." 

Judge  Thurman,  in  Blf>om  v.  Richards^  2 
Ohio  St..  at  page  391,  says  that  "v^isdom 
requires  that  men  should  refrain  from  labor  at 
least,  one  day  in  seven,  and  the  advantages  of 
having  the  day  of  rest  fixed,  and  so  fixKi  as  to 
happen  at  regularly  recurring  intervals,  are 
too  obvious  to  b9  overlooked." 

The  Supreme  Court  of  the  United  States  said 
in  Sonn  Un\g  v.  Crotrlct/,  113  U.  8.  703,  110,  28 
L.  ed.  1145,  1147.  that  "laws  setting  aside  Sun- 
day as  a  day  of  rest  are  upheld,  not  from  any 
right  of  the  govern  men  i  to  legislate  for  the 
promotion  of  religious  otjservances,  hut  from 
its  right  to  protect  all  persons  from  the  physi- 
cal and  moral  debasement  which  comes  from 
uninterrupted  labor  Such  laws  have  always 
been  deemed  beneficieni  atid  merciful  laws, 
especially  to  the  poor  and  dependent  to  the 
laborers  in  our  factories  and  workshops  and  in 
the  healed  rooms  of  our  cities:  ami  their  valid- 
ity has  been  sustained  by  the  highest  courts  of 
the  slates." 

"There  can  no  loncer  be  any  question,"  says 
Mr.  Cooley,  "if  any  there  ever  was,  that  such 
(Suodayl  laws  may  be  supported  as  regulations 
of  police."  Cooley,  Const.  Lim.  6th  ed.  725 
note  3,  and  cases  cited. 
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It  cannot  be  doubted  that  such  laws  are 
police  regulations  of  the  grreatest  utility  for 
the  physical  and  moral  well-being  of  society. 
Neither  is  there  any  question  that  the  statute 
under  discussion  was  enacted  in  good  faith  for 
the  preservation  and  protection  of  the  health 
and  morals  of  the  people  of  this  state,  and 
without  any  discrimination  whatever  against 
interstate  or  foreign  commerce,  and  that  its 
only  effect  upon  such  commerce  would  be  to 
delay  it  a  few  hours  in  its  journey  from  the 
point  of  shipment  to  its  destination.  The  stat- 
ute provides  for  ihe  uninterrupted  shipment  of 
articles  of  commerce  of  such  a  perishable  char- 
acter that  one  day's  delay  in  their  shipment 
would  impair  their  value.  There  is  nothing  in 
the  character  of  coal,  and  other  articles  of  com- 
merce which  are  not  injured  bj  short  delays, 
or  in  fact  of  any  article  of  commerce,  that  re- 
quires that  the  laws  of  the  state  enacted  and 
oeces&ary  for  the  pref^ervation  and  promotion 
of  the  health  and  morals  of  its  people  should 
be  struck  down  in  order  that  they  may  have  a 
more  rapid  shipment. 


I  am  of  opinion  that  the  statute  which  the 
plaintiff  company  was  indicted  for  violating 
18  not  in  conflict  with  the  commerce  clause  of 
the  Constitution  of  the  United  States,  and  that 
the  judgment  of  the  Circuit  Court  was  rights 
and  ehould  be  affirmed.  And  the  case  between 
the  same  parties,  hereinbefore  referred  to.  and 
reported  in  88  Ya.  and  18  L.  R.  A.,  in  which  a 
different  conclusion  was  reached,  was  not  cor- 
rectly decided,  and  should  be  overruled. 

Harrison*  J.,  who  sat  in  the  ar^ment  of 
this  case,  but  was  absent  when  the  opinion  was 
delivered,  expressed  his  concurrence  by  letter. 

Since  this  opinion  was  written  the  Supreme 
Court  of  the  United  States  has  decided  that  a 
statute  of  the  state  of  Georgia,  similar  to  the 
one  under  consideration,  was  not  in  conflict 
with  the  commerce  clause  of  the  Constitution 
of  the  United  States,  but  was  a  valid  exercise 
of  the  police  power  of  the  state.  Henninqton 
V.  Georgia  (decided  May  18,  1896)  168  U.  8. 
299,  41  L.  ed.  166. 
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*!•  Alimony  may  be  defined  to  be  such 
sum  as  Is  ordered  by  the  court  to  be  paid  to  the 
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wife  by  the  husband  for  her  support  during  the 
time  she  lives  separate  from  him,  or  to  be  paid 
by  her  late  [busbacd  for  her  mainrenance  after 
divorce  from  the  marriai^e  tie.  This  latter  Is  a 
creation  of  modem  law,  and  Is  what  is  known  as 
''permanent  allmony.^^ 

8.  A  husband  caAnot*  in  this  state,  whether 
he  or  the  wife  be  iiranted  the  divorce,  recover 
alimony,  to  be  paid  out  of  the  divorced  wlfe^s 
separate  estate. 


Note.— ^UoiWTice  M  husband  from  in-operty  held  by 
the  wife  in  divorce  cases. 
I.  Permanent  allowance, 
II.  Statutes, 

III.  Alimony  pendente  lUe. 

IV.  Enfflish  cases, 

I.  Permanent  aMowance, 

Where  the  title  to  property  derived  through 
the  husband  has  been  placed  in  the  wife^s  name, 
courts  in  granting  a  divorce  bave  allowed  the  hus- 
band's claim  to  a  part  of  tbe  same,  and  this  on  the 
ground  of  equity,  and  some  on  the  construction 
of  statutes  authorizing  such  relief;  and  some  bave 
denied  such  relief  where  the  equity  was  not  es- 
tablisbedr  The  conduct  of  tbe  parties  In  tbe  pro- 
curement of  the  title  and  treatment  of  each  other, 
as  well  as  statutes  which  are  mandatory  or  per- 
missive, enters  largely  Into  tbe  propriety  of  such 
a  decree. 

The  claim  of  the  husband  against  property  held 
In  the  name  of  his  wife  should  properly  be  called 
an  equity,  though  it  has  been  denominated  by  some 
courtR  a  division  of  property,  and  by  some  alimony 
or  a  divorce  of  property.  Alimony,  technically  so 
called,  as  a  support  in  favor  of  a  husband  out  of 
the  wife's  property  without  regard  to  its  source,  is 
generally  denied;  but  the  tendency  seems  to  be  to 
place  the  husband  and  wife  on  an  equality  on  this 
question,  as  the  rights  and  powers  of  a  wife  expand, 
and  the  respective  rights  and  powers  of  the  bus- 
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band  contract;  and  alimony  has  been  given  to  tbe 
husband  in  some  cases.  Sec  alimony  pendente  We* 
infra,  II  r. 

Most  of  the  cases  in  this  note,  11  Ice  the  case  of 
Greene  v.  Grbbnb,  are  attempts  by  the  husband  to 
obtain  property  held  in  tbe  name  of  tbe  wife  on 
tbe  granting  of  the  divorce. 

The  case  of  Greene  v.  Greene  holds  that  Neb. 
Com  p.  Stat  1805,  chap.  26,  S 10,  providing  that  a  peU- 
tlon  or  bill  for  divorce,  alimony,  and  maintenance 
may  be  exhibited  by  a  wife  In  her  own  name  as 
well  as  by  tbe  husband,  does  not  authorize  a  decree 
for  alimony  and  maintenance  in  favor  of  a  husband 
in  an  action  of  divorce,  but  was  intended  to  allow 
the  wife  to  sue  in  her  own  name  instead  of  by  '"next 
friend." 

The  husband  claimed  alimony,  but  the  court 
held  that  there  was  no  authority  under  the  statute 
for  any  allowance  of  alimony.  This  was  a  dictum^  as 
It  was  not  allowed  in  tbe  decree  and  the  appeal  by 
the  wife  was  on  another  quef^tion. 

Tbe  lower  court  allowed  his  claim  for  property 
the  title  of  which  was  in  his  wife,  and  this  wan  af- 
firmed because  the  record  did  not  contain  all  of  the 
evidence. 

A  decree  of  divorce  for  fault  of  the  wife  gave  to 
the  husband  land  held  in  her  name  but  the  title  to 
which  was  "derived  through  him,"  under  Wis. 
Kev.  Stat,  f  2864,  providing  for  a  division  of  the 
husband^s  property,  and  so  much  of  tbe  estate  of 
the  wife  as  shall  bave  been  derived  from  tbe  hua- 


im. 


Qkbenb  ▼.  6re£nb. 


Ill 


8.  Seeiian   10,  eliap.  86»  Comp.  Stat.* 

which  reads  ai$  follows:  '^A  petition  or  bill  of 
dirorce,  alimony,  and  maintenance  may  be  ex- 
hibited by  a  wife  In  her  own  name,  as  well  as  a 
husband;*  and  in  all  cases  the  respondent  may 
answer  siicb  petition  or  bill  without  oath;  and  in 
all  cases  of  divorce,  alimony,  and  maintenance, 
when  personal  service  cannot  be  bad,  service  by 
publteatioo  may  be  made  as  is  provided  by  law  in 
other  civil  cases  under  the  Code  of  Civil  Pro- 
cedure,"—HeW,  to  confer  upon  the  wife  the  rlnht 
to  commence  an  action  of  divorce  in  her  own 
name,  and  without  the  intervention  in  the^uit  of 
a  **nezt  friend,"  as  was  formerly  required,  and 
not  to  authorize  the  granting  of  alimony  or  main- 
tenance to  the  husband,  to  be  paid  from  the  estate 
of  the  former  wife. 

4.  When  it  appears  ttom  statementa  in 
the  hill  of  eiLceptions  that  it  does  not  con- 
tain all  the  evidence  introduced  at  the  trial  of 
the  ease,  sucb  must  be  taken  to  be  the  fact,  in 
the  absence  of  any  other  or  further  proof  on  the 
subject  than  the  certificate  to  the  bill  to  the  eflfect 
that  it  contains  all  the  evidence. 


6«  Where  a  hill  ef  ezeeptions  does  not 
contain  all  the  ewidenee  adduced  at  the 
trial,  the  evidence  will  not  be  examined  by  this 
court  to  ascertain  whether  it  was  sufficient  to 
support  the  finding  and  decree  of  the  trial  court. 

6.    The  record  presented  to  this  court 

did  not  disclose  that  any  objections  were  made  in 
the  district  court  to  its  trial  and  adjudication 
In  this,  an  action  for  divorce,  of  the  alleged  rights 
of  a  husband  in  real  estate,  the  title  to  which 
rested  in  the  wife.  Held,  that  the  questions  will 
not  be  considered  in  this  court. 

(November  5, 1886.) 

APPEAL  by  defendant  from  a  decree  of 
the  District  Court  for  York  County  grant- 
ing plaintiff  a  portion  of  the  property  standing 
in  his  wife's  name  in  an  action  by  him  for 
d  i  vorce.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Metirs,  Harwood*  Ames,  ft  Pettis  and 
Sedgwick  ft  Power  for  appellant. 


haod.  and  •  2372  providing  that  nO  judgment  of 
divorce  shall  aflfect  the  right  of  the  wife  in  her 
separate  property,  ''except  as  provided  in  this 
chapter.*'  It  was  said  that  the  wife's  separate 
property  cannot  be  touched  unless  the  property  In 
her  name  can  be  properly  said  to  have  been  derived 
from  her  husband.  Gallagher  y.  Gallagher,  89  Wis. 
46L 

And  a  decree  of  divorce  in  favor  of  a  wife  di- 
rected her  to  coni'cy  to  her  husband  land  which  she 
entered  with  the  proceeds  of  property  which  she 
had  sold  belonging  to  him,  and  she  was  allowed  to 
retain  land  which  he  had  entered  in  her  nan^  with 
money  which  she  had  brought  to  him  on  her  mar- 
riage.   Stewartson  v.  Stewartson,  15  III.  146. 

So,  on  a  divorce  for  fault  of  the  husband  he  was 
decreed  one  half  of  the  real  estate  the  title  of  which 
was  held  by  her.  And  Wash.  Ck>de,  fi  2007,  providing 
for  an  equitable  division  of  property  on  a  divorce, 
applies  to  her  separate  property.  Webster  v. 
Webster,  2  Wash.  417. 

And  a  husband  was  decreed  an  equitable  share  in 
the  property,  where  he  obtained  a  divorce  on  ac- 
count of  the  wife's  misconduct,  and  she  had  ob- 
tained the  title  to  all  his  personal  and  real  estate, 
and  drove  him  from  the  premises  an  old  man, 
bott^eiesa,  homeless,  moneyless,  wltnout  property 
and  among  strangers.  Snodgross  v.  Snodgrass,  40 
Kao.4M. 

And  the  hustMind,  on  a  divorce  for  the  fault  of 
his  wife,  was  awarded  the  rents  and  profits  as  well 
as  the  possession  ot  certain  property  part  of  the 
wife's  general  estate,  and  the  costs  of  the  case. 
MyiiJken  ft  V.  (Tenn.)  Code,  S  8829,  provided  that 
where  a  marriage  was  dissolved  at  the  suit  of  tbe 
husband,  and  the  husband  was  the  owner  of  lands, 
his  interest  to  tbe  land  should  not  be  taken  away 
by  tbe  dissolution,  but  should  remain  as  though 
tbe  marriage  had  continued.  This  statute  did  not 
create  a  technical  separate  estate  in  the  wife,  and 
did  not  prevent  the  decree  that  was  made  in  this 
case.    Brasfleld  v.  Bra^fleld  (Tenn.)  86  9.  W.884. 

8o,  on  a  divorce  for  the  fault  of  the  husliand,  he 
was  awarded  one  fifth  of  the  income  of  slaves  dur-' 
\Dg  hit  life,  and  a  share  in  ttie  land,  which  slaves 
wmi  land  had  been  conveyed  to  a  trustee  for  the 
wife  by  tbe  husband  subsequent  to  the  marriage, 
although  Tex.  Stat.  Hart*s  Dig.  art.  849,  authoriz- 
ing a  divicjon  of  property  on  a  divorce,  provided 
that  nothing  shall  be  construed  to  compel  either 
psrry  to  devest  him  or  her  self  of  the  title  to  real 
»tate  or  fiJavea.  The  court  said  this  case  is  an  ez- 
cepcfon  to  the  general  rule.  The  wife  derived  her 
ivoperty  from  ber  husband.  By  law  he  was  en- 
ULKA. 


titled  to  the  management  of  the  separate  property 
of  the  wife,  and  to  the  support  out  of  its  proceeds. 
The  hustiand  in  this  case  had  stripped  himself  of 
everything,  and  this  decree  does  not  infringe  the 
title  to  the  slaves.    Fitts  v.  Fitts,  14  T^x.  448. 

In  Meldrum  v.  Meld  rum,  15  Ck)lo.  47B,  U  L.  R.  A. 
6&,  where  tbe  wife  had  by  protestations  of  love  and 
affection  obtained  a  large  amount  of  property  by 
gift  from  her  husband,  through  fraud  and  deceit, 
and  thereafter  procured  a  divorce  from  him,  in  a 
subsequent  suit  by  him  to  set  aside  tbe  deed  the 
conveyance  was  set  aside  and  he  was  not  precluded 
by  the  divorce  proceedings  in  the  county  court, 
the  court  saying,  there  is  no  question  of  alimony 
here,  the  wife  alone  can  maintain  such  an  action, 
and  the  husband  was  not  required  to  setup  in  his 
cross- com  plaint  in  divorce  this  cause  of  action. 

In  Oliver  v.  Oliver,  5  Ala,  75,  where  a  husband 
asked  on  appeal  for  an  allowance  out  of  the  estate 
of  the  wife  for  having  paid  off  her  debts  before 
marriage  to  him,  and  a  divoroe  was  granted  to  her 
for  this  fault,  it  was  held  heoould  not  have  such  af- 
firmative relief  without  a  cross  bill;  but  it  was  said 
that  a  court  of  chancery  could  properly  refuse  re- 
lief unless  the  complainant  should  do  equity.  In 
this  case  after  the  divoroe  she  released  all  her  inter- 
est in  a  fund  settled  by  the  husband  on  her  as  sepa- 
rate estate,  and  tbe  decree  of  tbe  chancellor  was 
liien  affirmed. 

And  on  a  divorce  a  vinculo  matrtmoniU  tbere- 
after,  *'by  the  agreement  of  the  parties,"  it  was 
further  decreed  that  C.  should  have  the  custody  of 
the  three  elder  children,  and  that  for  the  support 
and  education  of  the  children  C.  should  receive  one 
third  of  the  rents  and  profits  to  which  Mrs.  C,  was 
entitled.  Cheever  v.  Wilson,  76  U.  8. 108.  19  L.  ed. 
604. 

In  Wetmore  v.  Wetmore,  5  Or.  469,  it  was  said 
that  Or.  Civil  Code,  6  495,  provides  that  whenever  a 
marriage  shall  be  declared  void  or  dissolved,  the 
party  at  whose  prayer  such  decree  shall  be  made, 
shall  in  ail  cases  be  entitled  to  the  undivided  one- 
third  part  in  his  or  her  individual  right  in  fee  of 
the  whole  of  the  real  estate  owned  by  the  other  at 
the  time  of  such  decree,  in  addition  to  the  further 
decree  for  maintenance  provided  for  in  8  497. 

In  Small  v.  Small,  42  Iowa,  111,  it  was  said  that 
under  Iowa  Code,  12226,  the  court  may  order  either 
party  to  pay  the  clerk  a  sum  of  money  for  tbe  sep- 
arare  support  and  maintenance  of  the  adverse 
party  and  the  children,  and  to  enable  such  party 
to  prosecute  or  defend  the  action. 

But  where  a  husband  asked  for  a  decree  of  land 
as  alimony,  it  was  held  that  an  action  for  alimony 
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Messrs.  Geor^^e  B.  France  and  N.  V. 
Harlan^  for  appellee: 

The  court  has  jurisdiction  to  decree  and 
make  a  finding  upon  the  dissolution  of  the 
m!irriage  contract  adjusting;  the  property  rights 
and  protecting  the  husband's  equitable  interests 
in  the  real  property  and  his  curtesy  in  the 
homestead.^ 

Cochran  v.  Cochran,  42  Neb.  612. 

It  is  not  unusual  for  the  courts  to  grant  ali- 
mony to  the  wife  when  the  husband  is  granted 
the  divorce. 

?  Brandon  v.  Brandon,  14  Kan.  342;  Graves 
V.  Orates,  108  Mass.  314. 

If  the  husband  is  entitled  to  alimony  the  fact 
that  the  divorce  is  granted  to  the  wife  would 
not  govern  the  court's  action  in  adjusting  the 
same. 

A  petition  or  bill  of  divorce,  alimony,  and 
maintenance  may  be  exhibited  by  the  wife 
in  her  own  name  as  well  as  the  husband. 


Neb.  Comp.  Stat.  1895,  §  2865. 

The  foregoing  statute  is  sufficient  authority 
for  sustaining  the  action  of  the  court  without 
anyother  precedent. 

Where  lands  are  held  by  the  wife,  who  ap- 
plies for  a  divorce,  the  court  may,  upon  de- 
creeing alimony,  direct  that  such  lands  be 
divided  between  the  parties,  and  that  they 
execute  to  each  other  conveyances  to  perfect 
such  decree. 

Stewartson  v.  Stetcartson,  15  111.  146;  Wheeler 
V.  Wheeler,  18  111.  39;  2  Bishop.  Mar,  &  Div. 
§  469;  amall  v.  Small,  28  Neb.  843;  Brandon 
V.  Brandon,  supra;  Cole  v.  Cole,  23  Iowa,  483; 
Smithy.  Smith,  19  Neb.  715;  Shafer  v.  Shafer, 
10  Neb.  472;  Oallagher  v.  GaJlagJier,  89  Wis. 
461;  Johnston  v.  Johngton,  54  Kan.  726;  Lov- 
eren  v.  Loteren,  106  Cal.  509;  Alexander  v. 
Alexander,  140  Ind.  5150;  Ferry  v.  Ferry,  d 
Wash.  239;  Van  Brunt  v.  Van  Brunt,  52  Kan. 
880;  Snodgrass  v.  S/iodgrass,  40  Kan.  494. 


cannot  be  maintained  by  the  husband  against  the 
wife.  Somers  v.  Somers,  90  Kan.  192. 
'  And  a  husband  on  a  divorce  for  cruel  treatment 
by  him,  was  refused  all  claim  aflralnst  land 
bouflrht  by  him  and  conveyed  to  bis  wife  to  prevent 
confiscation  by  the  grovemment  during  the  last 
rebellion.    Goodrich  v.  Gh>odrich,  44  Ala.  d70. 

So,  on  a  divorce  for  the  fault  of  the  husband, 
property  conveyed  to  the  wife  by  the  husband 
dunnv  marriage  |to  defraud  his  creditors,  where 
he  claimed  that  she  held  It  on  trust  and  that  tbe 
conveyance  was  to  be  void  on  a  divorce,  was  de- 
creed to  the  wife  as  her  separate  property,  and  a 
decree  giving  the  same  to  her  husband  was  re- 
versed.   Stafford  v.  StaflTord,  41  Tex.  111. 

So.  R  hustmnd  was  refused  a  revocation  of  a  set- 
tlement of  property  made  by  blm  upon  his  wife, 
where  a  divorce  was  decreed  to  her  on  account  of 
his  misconduct,  although  Ind.  Rev.  Stat.  1881. 
•  1046,  provided  that  In  considering  "alimony"  for 
the  wife  a  settlement  made  by  the  husband  might 
be  considered  to  determine  what  would  be  a  fair 
award:  but  in  this  case  the  wife  abandoned  all 
claim  to  alimony.  In  this  case  the  husband  claimed 
that  his  wife  had  artfully  secured  possession  of  his 
property  by  protestations  of  reconciliation,  and 
then  abandoned  him  and  sued  for  a  divorce.  This 
decree  was  on  the  ground  that  a  husband  should 
not  be  awarded  a  premium  for  his  misconduct. 
Stultz  V.  Stultz.  107  Ind.  400. 

A  husband  on  a  divorce  was  refused  a  decree  for 
a  conveyance  of  property  held  by  the  wltc.  where 
the  investment  was  made  with  her  money,  although 
the  common  law  In  force  vested  such  money  in  | 
the  husband.  The  investment  in  her  name  was  re- 
garded a<«  a  settlement  upon  her,  and  he  was  guilty 
of  cruel  treatment  which  was  the  ground  of  the  di- 
vorce. Jackson  v.  Jackson,  91  U.  S.  122,  23  L.  ed. 
2r>8,  Rcversinar  Jackson  v.  Jackson,  1  MacArth.  34. 
where  the  husband  was  allowed  a  division  of 
property  held  as  separate  estate  by  the  wife,  pro- 
cured by  Joint  earnings,  and  where  the  divorce  was 
granted  on  original  bill  by  the  wife,  and  cross  bill 
for  divorce  was  refused,  but  the  cross  bill  pi*ayed 
f<»r  the  restoration  of  title.  Although  alimony  was 
not  asked,  it  was  germane  to  the  subject-matter  of 
the  petition  and  presented  by  the  cross  bill,  and 
D.  C.  Stat,  regulating  divorces,  §  9,  provided  that 
the  court  allowing  a  divorce  may  award  alimony 
to  the  wife,  and  dower  and  reasonable  property. 
When  the  statute  directed  an  allowance  of  prop- 
erty to  the  wife  the  power  was  given  to  divorce 
the  property  as  well  as  the  parties. 

A  husband  was  refused  a  claim  against  property 
settled  on  his  wife  bought  with  Joint  means,  where 
84  L.  R.  A, 


a  divorce  was  granted  the  wife  for  his  fault  The 
District  of  Columbia  statute  relating  to  mar- 
ried woman's  estate  was  changed  and  now  takes 
away  the  power  claimed  in  Jackson  v.  Jackson, 
supra.  A  husband  cannot  rescind  a  settlement  and 
take  back  property  by  procuring  a  dlvoi'oe  for  his 
fault.    Hinds  v.  Hinds,  7  Mackey,  85. 

And  a  husband  was  refused  a  decree  setting 
aside  a  deed  of  trust  to  his  wife  which  was  oon- 
flrmod  by  a  decree  of  court  on  a  divorce  from  bed 
and  board,  where  there  was  a  subsequent  decree  of 
divorce  a  vincxUo  matrimonii  and  the  husband 
brought  suit  to  set  aside  the  first  decree  and  to  have 
the  property  restored.  2  Stant.  (Ky.)  Hev.  Stat.  21, 
providing  that  all  property  remaining  in  kind  ob- 
tained by  one  party  through  the  other  during  mar- 
riage by  reason  thereof,  shall  be  restored  on  grant- 
ing a  divorce,  did  not  apply  because  the  property 
came  to  her  on  account  of  the  separation  and  be- 
cause she  could  not  live  with  him  and  It  was  in 
place  of  alimony.    Flood  v.  Flood,  5  Rush,  109. 

And  a  husband  was  refused  the  restoration  of 
title  of  land,  conveyed  in  trust  for  the  sole  and 
separate  use  of  his  wife  after  they  were  married, 
where  a  divorce  a  vinculo  matrimonii  was  granted 
to  him.  Ky.  Rev.  Stat.  chap.  47,  art.  3,  S  6,  provid- 
ing that  upon  final  decree  of  divorce  from  the  bond 
of  matrimony,  the  party  shall  be  restored  to  such 
property,  not  disposed  of,  obtained  from  or  through 
the  other  before  or  during  marriage,  *'in  considera- 
tion or  by  reason  thereof,*^  did  not  authorize  the 
restoration  of  this  property.  The  mere  existence 
of  the  marital  relation  did  not  constitute  the  con- 
sideration lor  the  conveyance  in  the  sense  in  which 
that  term  was  used  in  the  statute.  Phillips  v.  Phil- 
lips,  9  Bush,  18S. 

Where  a  trustee  holding  land  for  the  husband 
after  conviction  and  sentence  of  the  husband  to 
the  penitentiary,  conveyed  the  land  to  a  third 
party,  who reconveyed  a  part  to  the  wife  for  her 
support  and  that  of  a  child,  and  she  obtained  a  de- 
cree of  divorce  which  directed  that  she  should 
enjoy  for  her  support  the  land  conveyed  to  her,  the 
husband  could  not  set  aside  this  conveyance  and 
this  decree,  a  f  ter  he  was  pardoned,  as  the  decree 
only  gave  her  what  the  st^itute  gave  her,  and  the 
breach  of  trust  of  the  trustee  in  conveying  lands 
to  her  could  not  be  tried  in  a  motion  to  set  aside 
the  divorce  decree.  Johnson  v.  Johnson,  Walk. 
Ch.  (Mich.)  809. 

In  a  suit  by  the  wife  for  divorce  from  bed  and 
board,  where  the  husltand  on  cross  petition  asked 
to  be  restored  to  real  estate  which  he  had  given  to 
her  in  consideration  that  she  should  deport  herself 
as  an  affectionate  and  dutiful  wife,  and  which  she 
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Harrisoiit  J.,  delivered  Ihe  opiDion  of  the 
court: 

This  action  was  instituted  in  the  district 
court  of  York  county  by  the  appellee  against 
the  appellant;  the  objects  sought  being  to  ob- 
tain a  divorce  from  her,  and  other  relief  in 
regard  to  certain  propertv  rights.  Appellant's 
desertion  of  him  was  alleged  by  appellee  as 
the  ground  for  the  claim  of  divorce.  It  was 
pleaded  in  the  petition  that  the  parties  were 
married  at  Johnson  burg.  New  Jersey,  Oc- 
tober 13,  1860,  and  that  on  or  about  No- 
vember 1.  1888,  the  appellant  deserted  appel 
lee,  and  for  more  than  two  year?  had  been 
wilfully  absent  from  him,  without  just  cause 
or  reason.  The  petition  also  contained  a 
somewhat  extended  account  of  the  beginning 
and  course  of  their  married  life,  and  more  par- 
ticularly the  business  and  financial  transac- 
tions engaged  in  by  the  appellee,  and  reverses 
therein,  and  the  consequent  changes  in  loca- 


tion, etc.  And  it  is  of  the  statements  that  ap- 
pellee purchased  a  certain  tract  of  40  acres  of 
land  in  York  county,  and  near  York,  and  also 
a  lot  in  York,  upon  which  he  claims  to  have 
erected  a  store  building;  that  this  property  be- 
longed to  appellee,  but  had  been  placed  in  the 
name  of  Robert  Blair,  contrary  to  the  wishes, 
and  against  or  in  fraud  of  the  rights,  of  ap- 
pellee; that  Robert  Blair,  deceased  at  the  time 
of  this  action,  made  a  will  in  which  he  devised 
the  aforementioDed  land  and  lot  to  his  three 
daughters, — the  undivided  one-half  interest 
!  therein  to  appellant,  and  the  undivided  one- 
I  half  to  the  other  twb.  It  is  pleaded  in  the 
answer  and  shown  by  the  eviaence  that  the 
two  sisters  of  appellant  afterwards  conveyed 
to  her  the  title  which  they  acquired  to  the 
aforesaid  property.  It  was  further  set  forth 
in  the  petition  that  there  were  four  children, 
issue  of  the  marriage,  with  the  care,  custody, 
and  education  of  whom,  it  was  alleged,  the 


had  failed  to  do.  a  decree  In  conformity  with  the 
petition  was  reversed,  as  he  could  not  claim  that 
the  consideratioD  had  failed,  because  the  promise 
or  the  wife  was  no  legal  obligation,  and  Ky.  Rev. 
Stat.  chap.  47,  6  6,  providini?  for  the  restoration  of 
property  on  a  decree  from  the  bonds  of  matri- 
mony, did  not  apply  to  a  decree  of  divorce  from 
bed  and  board.  A  decree  was  made  srivinpr  her  a 
divorce  from  bed  and  board  and  that  she  should 
be  protected  in  the  use  of  the  property.  Orr  v. 
Orr.8  Bosh.  156. 

Kentucky  Code.  §  436,  providinip  that  every  Judg- 
ment of  divorce  shall  contain  an  order  of  restoration 
of  property,  obtained  by  one  party  from  or  throuRh 
the  other,  in  consideration  of  and  during  marriage, 
did  not  authorize  tbeenforcement  of  an  order  of 
restoration  to  the  husband,  where  the  decree  for 
the  restoration  was  made  after  an  order  was  en- 
tered discontinuintr  nis  claim  to  the  property  in 
the  divorce  suit.    Bennett  v.  Bennett,  95  Ky.  545. 

And  a  wife  was  allowed  a  recovery  of  her  land 
wbfcb  the  buslmnd  bad  sold  after  be  had  obtained 
a  divorce  from  her.  It  was  held  that  his  title  re- 
pulrinff  from  the  marriaere  ceased  with  the  legal 
dissolution  of  that  union,  the  same  as  though  he 
was  detid.    Hays  v.  Sanderson,  7  Bush,  489. 

r«o.  where  a  wife  obtained  a  divorce  a  meruvi  et 
fhnro,  and  the  husband  denied  her  right  to  recover 
and  enjoy  possession  of  her  land,  except  on  condi- 
tion that  she  return,  she  was  entitled  to  recover 
from  him  the  possession  and  use  of  her  land.  Tay- 
lor %'.  Taylor,  113  N.  C.  134. 

Masmcbusetts  Gen.  Stat.  chap.  104,  i  44,  author- 
izinir  the  court  to  grant  a  share  of  the  wife^s  estate 
in  the  nature  of  alimony  to  the  husband,  only  ap- 
plies to  a  decree  of  divorce  from  the  t>ond  of  mat- 
rimony absolutely  and  finally  severing  the  mar- 
riiige  tie,  and  does  not  apply  to  a  divorce  nisi  in  his 
(av  or.    Gamett  v.  Oamett,  114  Mass.  347. 

In  Higbley  v.  AUen,  3  Mo.  App.  SaSl,  it  was  said 
that  the  court  in  its  decree  could  not  give  to  the 
husband  any  portion  of  the  property  of  the  wife. 

Tq  Abel  V.  AbeL  89  Iowa,  800,  it  was  held  that 
^the  answer  of  the  defendant  asks,  in  case  of  a  de- 
cree of  divorce,  that  a  part  of  the  property  be 
aranted  to  him.  The  district  court  correctly  denied 
such  relief.  It  is  not  a  case  where  the  party  in 
fault  is  entitled  to  alimony.''  This  was  because  the 
merits  of  the  case  did  not  Justify  such  a  decree,  as 
the  Iowa  Code  authorizes  alimony  to  the  husband. 
f<e*^  Small  v.  Small,  4*  Iowa,  111. 

A  decree  of  i^xorce  Riving  the  wife  all  the  hus- 
fcBDd's  property,  and  ''directing  her  to  pay  his 
<k\Aii  •'  was  un  warran  ted.  There  was  no  precedent 
for  sicb  a  decree.    Boes  v.  Roes,  78  HI.  402. 


In  Ex  parte  Spencer.  83  Cal.  460,  it  was  said  that  it 
is  true  that  '^alimony  **  in  its  strict  technical  sense 
proceeds  only  from  husband  to  wife. 

n.  Sfatatw. 

The  following  additional  statutes  give  to  the 
husband  certain  rights  in  the  wife's  property,  and 
some  of  them  allow  him  alimony  and  maintenance. 

New  Hampshire  Pub.  Stat.  1891,  chap.  175,  1 17, 
provides  that  upon  a  d»?cree  of  nullity  or  divorce 
the  court  may  decree  that  the  husband  shall  have 
a  part  of  the  estate  of  the  wife  4n  the  nature  of  ali- 
mony, as  justice  may  require. 

Batt.  (N.  C.)  Hev.  chap.  37,  S  9,  provides  that  on  a 
divorce  from  bed  and  board  the  court  may  decree 
to  the  party  on  whose  application  it  was  granted 
alimony  not  to  exceed  one  third  of  the  net  annual 
income  of  the  other  party.  Section  14  provides 
that  on  a  divorce  for  adultery  or  im potency  the 
guilty  party  shall  lose  all  right  to  curtesy  or  dower, 
or  to  share  in  the  personal  property  of  the  other. 
Section  16  provides  that  a  wife  eloping  with  an 
adulterer  shall  forfeit  all  right  to  property  of  her 
husband  settled  upon  her  on  the  sole  consideration 
of  marriage,  before  or  after  marriage,  if  the  bus- 
band  shall  have  commenced  an  action  for  divorce 
during  his  lifetime. 

Khode  Island  Pub.  Stat.  1882,  chap.  167,  ft  12,  pro- 
vides that  in  a  case  of  divorce  the  court  ipay  as- 
sign to  the  petitioner  a  separate  maintenance  of 
the  estate  or  property  of  the  husband  or  wife,  as 
maj?  be  necessary  or  proper. 

Hbode  Island  Pub.  Stat.  1882,  chap.  167, 6  4,  pro- 
vides that  on  a  divorce  for  affinity,  consanguinity, 
Impotency,  idiocy,  lunacy,  or  crime,  the  wife  shall 
have  restored  to  her  all  her  lands,  tenements,  and 
hereditaments,  and  may  have  restoration  of  her 
personal  property.  Section  5  provides  that  on  a 
divorce  for  adultery  by  the  wife,  the  husband  shall 
hold  her  personal  property  forever,  and  her  real 
estate  not  secured  to  her  by  law  durinir  his  natural 
life.  If  issue  is  born  alive  of  her  body  during  mar- 
riage, otherwise  during  her  natural  life  only,  if  he 
survives  her. 

Vermont  Gren.  Stat.  1870,  chap.  70.  ft  38.  provides 
that  on  a  divorce  for  adultery  by  the  wife,  the 
husband  shall  hold  her  personal  estate  forever,  and 
he  shall  hold  her  real  estate  so  long  as  they  both 
shall  live,  and  shall  have  tenancy  by  curtesy  if  he 
survives  her. 

Tennessee  Code,  §  3329.  provides  that  when  a  mar- 
riage is  dissolved  at  the  suit  of  the  husband,  and 
the  defendant  is  the  owner  in  her  own  right  of 
lands,  hl.«»  rights  to  the  rents  and  profits  of  the  same 
shall  not  be  impaired  by  the  dissolution.  And  he 
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appellaot  was  wholly  uoqualified  to  be  trusted; 
that  by  the  will  of  appellant's  father  the  sum 
of  $125,000  was  bequeathed  in  such  manoer 
that  she  was  entitled  to  receive  the  income 
therefrom,  amounting  to  $6,000  per  annum; 
that  appellant  'is  the  owner  of  a  large  amount 
of  property,  as  hereinbefore  alleged,  and  the 
plaintiff  is  possessed  of  but  little  means  and 
has  but  little  annual  income,  and  he  is  unable 
to  perform  manual  labor,  as  he  is  afflicted 
with  what  is  commonly  known  as  '  hip-joint 
disease/  and  is  unable  to  support  himself  by 
reason  thereof,  and  the  defendant  absolutely 
refuses  to  convey  that  wfiich  is  justly  due  him, 
or  to  contribute  anything  to  his  support." 
The  prayer  of  the  petition  was  as  follows: 
*  *  The  plaintiff  therefore  prays  that  he  may  be 
divorced  from  the  defendant,  and  that  he  may 
be  given  the  custody  of  the  said  minor 
children,  and  that  the  defendant  be  decreed  to 
pay  him  reasonable  alimony,  and  to  convey  .to 
him  each  and  every  part  of  the  lands  herein, 
before  described,  and  for  such  other  and 
further  relief  as  equity  may  require."  In  her 
answer  the  appellant  set  forth  the  purchase  of 
the  properties  in  and  near  York  as  having  been 
made  with  money  furnished  by  her  father; 
that  they  were  so  purchased  for  her,  but  that 


the  title  was  taken  in  the  name  of  her  father; 
that  after  his  death  it  was  discovered  that  id 
his  will  she  had  been  given  the  one  half  interest 
in  them,  and  her  two  sisters  one-half  interest; 
that  the  two  sisters  afterwards  conveyed  to  her 
all  title  or  interest  they  had  in  the  properties  ia 
York  county.  And  the  answer  continued: 
"That  prior  to  the  beginning  of  this  action 
.  .  .  the  said  plaintiff,  by  a  certain  inden- 
ture, duly  executed,  signed,  wiinesNcd,  ac- 
knowledged, and  delivered  with  and  to  one 
Thomas  Kays  as  the  trustee  and  agent  of  (his 
defendant,  for  a  good  and  valuable  considera- 
tion,released,  relinquished,and  conveyed  to  and 
for  the  use  of  this  defendant  all  his  claim,  right, 
title,  or  interest,  or  pretended  claim,  right,  title, 
or  interest,  in  or  to  several  tracts  of  land,  and 
every  of  them,  and  thereby,  upon  considera- 
tion as  aforesaid,  expressly  admitted  and  ac- 
knowledged that  this  defendant  was  the  true 
and  only  owner  of  all  the  same,  as  her  own 
separate  estate  and  property,  free  from  all  in- 
terest, title,  or  control  of  said  plaintiff,  whereby 
this  defendant  avers  that  this  plaintiff  is  es- 
topped to  assert  or  maintain  that  he  has,  or  has 
had  since  the  34th  day  of  July,  188S,  any  right, 
title,  claim,  lien,  or  interest  in  or  to  said  lands, 
or  any  of  them.     All  of  which  matters  were 


shall  also  be  entitled  to  her  personal  estate  in  pos- 
eesslon  or  In  action.  Seccion  3331  provides  that  on 
divorce  for  adultery  of  the  wife  she  cannot  alienate 
any  of  her  lands,  an,d  at  her  death  they  shall  be  dis- 
tributed as  though  she  had  died  intestate. 

New  York  Rev.  Stat.  a896,  Birdaeye)  p.  883,  S 18, 
fiube.  8,  provides  that  where  an  action  for  divorce 
is  brought  by  the  wife,  and  the  plaintiff  is  the  owner 
of  any  real  or  personal  property,  or  has  in  her  pos- 
Bcssion  any  personal  property  left  with  her  by  the 
defendant  or  acquired  by  her  own  Industry,  or 
given  to  her,  or  if  she  may  become  entitled  to  any 
property  by  the  decease  of  a  relative  intestate,  the 
defendant  shall  not  have  any  interest  therein. 
Section  19,  subs.  2,  provides  that  when  an  action  is 
brought  by  the  husband  the  Judgment  dissolving 
the  marriage  does  not  alTect  the  plain  tiff  ^s  interest 
in  and  to  any  real  or  personal  property  which  the 
defendant  owns  or  possesses  when  the  judgment  is 
rendered. 

Maine  Iter.  Stat.  1883,  chap.  60,  •  10,  provides  that 
when  a  divorce  is  decreed  to  the  husband  for  adul- 
tery of  the  wife,  be  may  hold  her  personal  estate 
of  which  she  was  seised  during  marriage,  during 
his  life,  if  they  had  children  born  alive  during  mar- 
riage, otherwise  during  her  life  only  if  he  survives 
hen  but  the  court  may  make  an  allowance  out  of 
her  property  as  is  necessary  for  her  subsiBtence. 
This  does  not  apply  to  thie  wife's  property  held 
under  chap.  61,  which  chapter  provides  for  the 
rights  of  married  women  to  obtain,  acquire,  and 
dispose  of  property  in  their  own  name. 

Sayles's  Tex.  Civ.  Stat.  art.  2864,  provides  that  on  a 
decree  of  divorce  the  court  shall  order  a  division  of 
the  estate  of  the  parties  as  shall  seem  Just,  but 
nothing  herein  contained  shall  be  construed  to 
compel  either  party  "to  devest  him  or  her  self  of 
the  title  to  real  estate.  *'J 

Arizona  Rev.  Stat.  9  2114,  provides  that  the  court 
In  a  decree  of  divorce  from  the  bonds  of  matri- 
mony, shall  order  a  division  of  the  estate  of  the 
parties  in  such  a  way  as  to  the  court  shall  seem 
Just  and  right,  ha  vines' due  regard  to  the  rights  of 
each  party  and  their  children,  if  any, provided,  how- 
ever, that  nothing  herein  contained  shall  he  con- 
strued to  compel  either  party  to  devest  him  or  her- 
self of  the  title  to  separate  property. 

The  following  statutes  provide  for  restoration  of 
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property,  and  also  fix  the  status  of  the  wlfe^s  prop- 
erty, thus  impliedly  denying  that  any  claim  may 
be  made  by  the  huslmnd  against  the  wife's  estate. 

Starr  &  C.  Illinois  Statutes,  chap.  40, 6  17,  provides 
that  when  a  decree  of  divorce  is  granted,  and  it 
shall  appear  that  either  party  holds  the  title  to 
property  equitably  belonging  to  the  other,  the 
court  may  compel  conveyance  thereof  to  be  made 
to  the  party  entitled  to  the  same. 

Arkansas  Dig.  Rev.  Stat.  1884,  fi  2568,  provides  that 
in  every  final  Judgment  for  divorce  from  the  bond 
of  matrimony  an  order  shall  be  made  that  each 
party  be  restored  to  all  property  not  disposed  of  at 
the  commencement  of  the  action,  which  the  other 
party  obtained  from  or  through  the  other  during 
the  marriage  and  in  consideration  or  reason 
thereof. 

Maine  Rev.  Stat.  1888,  chap.  60, 9  9,  provides  that 
when  a  divorce  is  decreed  for  impotence,  or  is  de- 
creed to  the  wife  for  the  fault  of  the  husband,  the 
wife^s  real  estate  shall  l)erestoi^ed  to  her,  and  the 
court  may  enter  Judgment  for  her  for  so  much  of 
her  personal  property  as  came  to  her  husbiind  by 
marriage,  as  is  reasonable. 

Maryland  Pub.  Laws,  art.  16,  9  37,  provides  that 
in  all  cases  where  a  divorce  is  decreed,  the  court 
shall  have  full  power  to  award  to  the  wife  such 
property  or  estate  as  she  had  when  married,  or  the 
value  of  the  same,  or  of  such  as  may  have  been 
80ld  or  converted  by  the  hustMind,  having  regard 
to  the  circumstances  of  the  husband. 

HowelPs  Mich.  Stat  1882,  S  6240,  provides  that  on 
a  divorce  from  the  bonds  of  matrimony,  except 
that  of  adultery  by  the  wife,  and  when  the  huslmnd 
shall  be  sentenced  to  imprisonment  for  life,  and  on 
a  decree  from  bed  and  board,  the  wife  shall  be  en- 
titled to  the  immediate  possession  of  all  her  real 
estate,  as  if  her  husband  were  dead.  Section  6287 
provides  that  upon  a  divorce  from  bed  and  board 
the  wife  shall  have  the  same  rights  in  respect  to  her 
real  and  personal  property  as  an  unmarried 
woman. 

Minnesota  Stat.  1894  provides  whenever  a  decree 
is  made  of  a  nullity  of  marriage  or  a  divorce  from 
the  bond  of  matrimony,  for  any  cause  except  adul> 
tery  by  the  ^ife,  and  when  the  husband  is  sen- 
tenced to  imprisonment  for  life,  and  upon  every 
divorce  from  bed  and  board,  the  wife  shall  be  oit- 
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8Dd  are  at  issue  between  these  same  parties  \n 
an  action  pending  in  the  district  court  of  York 
county,  Nebraska,  between  the  same  parties 
as  in  this  action,  which  other  action  was  pend- 
ing at  the  time  this  action  was  commenced, 
and  has  ever  since  been  and  is  now  so  pending, 
ss  hereinbefore  set  forth."  One  portion  of  the 
answer  was  in  the  nature  of  a  cross- petition, 
and  contained,  among  others,  allegations  of  ap- 
pellee's cruelty  toward  appellant  and  his  fam- 
ily, and  his  unfitness  to  have  the  custody  and 
control  of  the  children.  Appellant  asked  that 
she  be  granted  a  divorce,  that  she  be  awarded 
the  custody  of  the  ehildren,  and  that  the  title 
to  the  properties  in  controversy  be  quieted  and 
confirmed  in  her,  and  some  other  relief,  which 
need  not  be  particularly  noticed.  To  this  an- 
swer and  cross-petition  the  appellee  filed  a  de- 
ntal of  each  and  every  allegation  of  new  mat 
ler  therein  contained.  The  appellant  filed  a 
supplemental  answer,  in  which  it  was  pleaded 
that  of  the  action  to  which  reference  was  made 
in  the  former  answer  as  pending  in  the  disirict 
court  of  York  county  between  the  parties  here- 
to, and  in  regard  to  the  title  of  the  lands  and 
property  herein  involved,  there  had  been  a 
trial,  and  a  judgment  therein  favorable  to  ap- 
pellant, by  which  she  had  been  awarded  the 


ownership  and  title  of  the  real  estate  drawn 
into  controversy,  and  that  the  cause  of  action 
in  that  case  was  the  same  as  in  the  case  at  bar. 
To  this  supplemental  pleading  the  appellee  re- 
plied, admitting  the  other  action,  and  that  it 
had  run  its  course  to  judgment,  but  alleged 
that  the  sole  issue  in  that  case  was  whether  a 
contract  upon  which  it  was  predicated  had 
been  made  by  appellant  under  duress.  This 
reply  was  further  a  general  denial  of  the  alle- 
gations of  the  supplemental  answer,  except 
such  as  were  specifically  admitted.  Of  the  is- 
sues joined  there  was  a  trial.  Appellant  was 
granted  a  divorce  and  the  custody  of  the 
children.  There  were  further  findings  and 
decree  as  follows:  ''The  court  further  finds 
that  the  plaintiff  has  an  equitable  interest  in 
the  following  described  real  estate,  which  real 
estate  appears  on  the  records  as  the  property 
of  the  defendant,  to  wit.  has  an  interest  in 
lot  11,  block  58,  in  the  city  of  York,  York 
county,  Nebraska,  according  to  the  original 
plat  of  the  town  of  York,  and  that  said  inter- 
est is  of  the  value  of  $1 ,400.  The  plaintiff  has 
also  an  equitable  interest  in  the  8.  W.  i  of  the 
S.  E.  i  of  Sec.  31,  T.  11  N,  of  R.  2  W.,  6th 
P.  M.,  in  York  county,  the  title  to  which  also 
appears  of  record  in  the  name  of  defendant, 


titled  to  tbe  Immediate  poflBesslon  of  all  her  real 
estate  and  personal  property  as  if  her  husband 
was  dead. 

Indiana  Code  Civ.  Free.  1048,  pro\ides  that  a  di- 
roroe  decreed  on  account  of  the  misconduct  of  the 
husband  shall  eotitJe  the  wife  to  the  same  riifhts, 
so  far  as  her  real  estate  is  coocerned,  as  she  would 
iuLve  been  entitled  to  by  his  death. 

Wyomiiur  Rev.  Stat.  1897, 6  1586,  provides  that  on 
a  diroree.  except  for  the  wife's  adultery,  the  wife 
shall  be  entitled  to  the  whole  or  a  reasonable  part 
of  her  personal  estate  that  shall  have  come  to  the 
hnsband  by  marriagre,  or  the  value  thereof. 

1  tfo.  Rev.  Stat.  1888,  •  4509,  provides  that  when 
tbe  trite  shall  obtain  a  divorce  from  the  bonds  of 
matiimooy  all  property  which  came  to  tbe  hus- 
laod  by  means  of  the  marriage,  that  is  undisposed 
of  at  tbe  time  of  filing  the  petition,  shall  revert  to 
the  wife  and  children. 

Ohio  Rev.  Stat.  (Oiauque),  7th  ed.  M  9669,  5700, 
provide  that  when  a  divorce  is  granted  for  fault  of 
the  husband  or  wife  the  eflfect  of  .the  judgment 
^ball  be  to  restore  to  her  the  whole  of  ber  lands, 
traemeots,  or  heridltaments  not  previously  dis- 
po^  of.  Okla.  Code.  I  4560,  is  to  the  same  ef. 
feet. 

T&Tlor*9  Kan.  Stat.  §  4756,  provides  that  on  a  di- 
vorce for  fault  of  tbe  wife  the  court  shall  order  res- 
toratloD  to  ber  of  tbe  whole  of  her  property  owned 
by  her  before  marriage,  or  separately  acquired  by 
ber  after  marriage,  and  not  previously  disposed  of; 
«Ddtbe  court  may  set  apart  such  portion  of  the 
file's  property  as  Is  necessary  for  the  support  of 
the  cliildren.  Section  4757  provides  that  a  divorce 
sbaU  bar  the  party  for  whose  fault  it  was  granted 
MslDst  any  claim  in  or  to  the  property  of  the  other, 
except  for  fraud. 

Alabama  Civ.  Code,  1 2337,  provides  that  a  divorce 
'drives  tbe  husband  of  all  control  over  the  sepa- 
we  estate  of  his  wife. 

Clay's  Alabama  J}ig~  170,  8  8^  providing  that  on  a 
decree  of  divorce  tbe  court  shall  order  a  division 
'jf  the  estate  of  the  parties,  providing  that  noth- 
ing shall  be  construed  to  compel  either  party  to  de- 
vest hho  or  her  self  of  tbe  title  to  real  estate,  evl- 
<^tl7  was  repealed,  aa  tbe  same  does  not  appear 
^  the  present  Code. 


in.  Alifnony  pendente  lUe, 

There  are  but  few  decisions  directly  on  the  ques- 
tion of  alimony  pendente  lite  to  the  husband,  al- 
though in  some  of  tbe  cases  supra  alimony  gener- 
ally was  claimed.  Under  some  of  the  statutes 
supra  it  seems  that  on  a  proper  showing,  alimony 
pendevte  lite  would  be  granted  to  the  husband.  In 
an  Illinois  lower  court  case,  and  in  an  Iowa  case, 
alimony  pendenU  lite  was  allowed,  although  there 
was  no  statute  to  that  effect  in  Illinois,  but  there 
was  in  Iowa. 

An  order  was  made  directing  the  wife  to  pay  into 
court  for  the  use  of  the  plaintiff,  to  pay  bis  attor- 
ney, $25.  This  was  affirmed  although  the  court 
upon  final  hearing  found  against  the  plaintiff,  and 
in  favor  of  the  defendant  on  her  cross- petition, 
and  that  she  was  entitled  to  a  divorce  from  the 
plaintiff.  Tbe  lower  court  allowed  him  $300,  which 
Included  $60  in  attorney  fees  altogether,  but  this 
was  set  aside  on  appeal  except  as  to  tbe  allowance 
of  $25.  Barnes  v.  Barnes,  60  Iowa,  466.  (Tbe  Iowa 
Code  authorizes  such  an  allowauce.  See  Small  v. 
Small,  42  Iowa,  111.) 

In  the  circuit  court  of  Cook  county,  Tllinois,  in 
tbe  absence  of  any  statute,  and  admitting  there 
was  no  precedent,  an  allowance  of  alimony  pen- 
dente lite  was  made  to  the  husband  where  be  was 
old  and  a  confirmed  invalid,  unable  to  support 
himself,  and  his  wife  bad  an  estate  from  which  she 
derived  an  income,  and  she  bad  brought  suit  for  a 
divorce  for  his  misconduct,  the  court  holding  that 
since  the  status  of  married  women  Las  been 
changed,  the  same  rule  should  be  applicable  to  the 
wife  as  to  the  husband,  and  both  should  be  placed 
upon  an  equality.  Groth  v.  Groth,  28  Chicago  Leg. 
News,  348. 

rv.  English  cmes. 

Under  the  various  English  statutes  the  court  has 
power  to  alter  settlements  on  granting  divorce, 
and,  where  the  wife  had  been  guilty  of  adultery,  to 
give  such  part  of  the  wife's  moome  to  the  husband 
as  the  court  shall  see  proper. 

On  a  decree  nisi  dissolving  the  marriage  on  ac- 
count of  tbe  wife's  adultery,  where  the  wife's  in- 
come was  £1,140  a  year  from  property  under  the 
will  of  her  father,  and  the  husband's  income  was 


116 


Nebraska  Suprbmb  Court. 


Nov., 


and  that  the  iDterest  of  said  plaintiff  in  said 
premises  is  of  the  value  of  $3,000,  and  the  said 
sum  of  $1,400  is  a  valid  lien  on  said  lot,  and 
the  said  sum  of  $8,000  is  a  valid  lien  on  said 
8.  W.  i  of  S.  E.  i.  Sec.  81,  T.  11,  R.  2  W. 
.  .  .  It  is  further  ordered  and  adjudged  by 
the  court  that  the  plaintiff  have  and  recover 
of  the  defendant.  Rachel  B.  Greene,  the  sum 
of  $4,400.  the  value  of  his  equimble  interest 
in  the  property  hereinbefore  described,  and 
that  said  sum  be  a  lien  on  said  premises  in  the 
order  named."  From  this  latter  portion  of 
the  decree  this  appeal  has  been  prosecuted. 

One  of  the  questions  presented  is,  Can  ali- 
mony be  allowed  to  the  husband?  "Ali- 
mony" is  defined  in  ^  851,  vol.  2,  Bishop, 
Mar.  &  Div.  6th  ed.  as  follows:  "Alimony, 
in  divorce  law,  is  the  allowance  which  a 
husband  pays,  by  order  of  court,  to  his  wife, 
while  living  separate  from  him,  for  her 
maintenance;  or  it  may  be  a  like  provision 
ordered  for  the  sustenance  of  a  woman  di- 
vorced from  the  bond  of  matrimony,  out  of 
her  late  husband's  estate —the  latter  branch 


of  the  definition  denoting  a  form  of  alimony 
known  only  to  the  modern  law,  not  to  the 
ancient.  It  may  be  for  the  wife's  use  dur- 
ing the  pendency  of  a  suit,  called  alimony 
pendente  lite,  or  after  its  termination, 
known  as  permanent  alimony."  See  also 
further  definition  in  note  1  on  same  page. 
In  g  469.  in  the  same  volume,  the  au- 
thor observes:  "If  a  husband  is  obliged  to 
seek  divorce  from  his  wife,  and  the  prop- 
erly of  the  two  is  mainly  or  entirely  vested 
for  her  separate  use,  it  will,  under  special 
circumstances,  be  impossible  to  do  justice 
without  transferring  to  him  some  of  this 
properly.  And  perhaps  there  may  be  stat- 
utes in  some  of  our  states  under  which  some- 
thing approximating  this  can  be  done.  But  it 
cannot  generally.  Nor,  where  the  common- 
law  rules  of  properly  prevail,  are  the  circum- 
stances numerous  in  which  it  ought  to  be;  be- 
cause these  rules  put  what  Justly  belongs  lo  the 
wife  as  well  as  to  the  husband  into  his  hands, 
to  be  used  by  him  for  the  family  support  as 
well  as  his  own.     Yet  legislation  in  some  of 


£360  derived  from  his  business,  the  court  ordered 
her  to  settle  £260  for  life  on  her  husband,  and  £60 
on  each  child,  and  refused  to  make  the  allowaDce 
variable  according:  to  the  possible  valuation  of  the 
wife's  property.  20  &  21  Vict.  S  4^  provided  that 
on  divorce  for  adultery  of  the  wife,  where  she  had 
property,  the  court  could  order  such  settlement  of 
such  property  for  the  benefit  of  the  innocent 
party  and  their  children.  Midwinter  v.  Midwinter 
[1883]  P.  08. 

And  under  this  statute,  where  the  wife  was 
ffuilty  of  adultery,  the  court  allowed  to  the  hus- 
band on  divorce  such  a  portion  of  her  settled  prop- 
erty as  would  place  bim  somewhat  in  the  status  in 
which  he  would  have  been  had  the  union  contin- 
ued.   March  v.  March.  L.  R.  1  Prob.  &  Div.  439. 

So,  a  husband  who  had  accepted  an  allowance 
under  a  deed  of  sepanition,  and  subeequently  had 
grounds  for  dissolution  of  marriage,  was  allowed 
an  increased  provision  out  of  his  wife's  income  un- 
der 22  &  28  Vict.  chap.  61,  S  5,  providing  that  the 
court  after  a  final  decree  of  nullity  of  marriage 
may  inquire  into  settlements  and  make  such  or- 
ders as  to  the  court  shall  seem  fit.  Benyon  v.  Ben- 
yon,  L,  R.  1  Prob.  &  Div.  447,  46  L.  J.  P.  96,  24  Week. 
Rep.  950. 

On  a  motion  subsequently  made  in  this  case  to  re- 
duce the  allowance  on  account  of  the  depreciation 
of  the  securities  and  estate  of  the  respondent,  the 
court  refused  to  make  any  change.  An  order  made 
is  not  liable  to  change  on  account  of  subsequent 
circumstances.  Benyon  v.  Benyon,  L.  R.  15  Prob. 
Div.  29, 54. 

Under  22  &  28  Vict.  chap.  «1,  «  5,  the  court  had 
power  to  order  a  variation  of  the  settlement,  where 
a  decree  of  dissolution  of  marriage  was  granted  on 
the  husband's  petition  and  there  had  been  a  settle- 
ment in  contemplation  of  marriage  under  the 
Scotch  law.  Nunneley  v.  Nunneley,  L.  R.  15  Prob. 
Div.  186. 

And  where  a  wife  refused  to  obey  a  decree  of  res- 
titution of  conjugal  rights  the  court  ordered  her 
to  settle  a  permanent  maintenance  on  her  husband 
under  Mat.  Causes  Act  1884,  6  3,  providing  that 
where  the  application  for  restitution  of  conjugal 
rights  is  by  the  husband,  and  the  wife  is  entitled  to 
property  or  earnings,  the  court  may  order  a  settle- 
ment for  the  t)enefit  of  the  petitioner  and  their 
children.    Swift  v.  Swift,  L.  R.  15  Prob.  Div.  118. 

A  marriage  settlement  was  varied  allowing  the 
husband  £300  a  year  during  the  Joint  lives  of  the 
husband  and  wife,  where  the  wife's  income  under 
84  L.  R.  A. 


a  settlement  amounted  to  £1,060  a  year.    Farring- 
tOQ  V.  Farrington,  L.  R.  11  Prob.  Div.  84. 

And  a  husband  was  awarded  a  settlement  out  of 
the  wife's  income  to  be  held  for  him  and  his  chil- 
dren, where  she  was  guilty  of  adultery,  but  the 
court  held  that  It  could  only  deal  with  property  to 
which  she  was  entitled  In  possession  or  reversion. 
MUne  v.  Milne,  L.  R.2  Prob.  Div.  296. 

And  a  husband  was  awarded  half  the  wife's  pres- 
ent and  reversionary  income,  for  himself  and  his 
children,  where  the  marriage  was  dissolved  for 
adultery  of  the  wife.  Noel  v.  Noel.  L.  R.  10  Prob. 
Div.  179. 

But  the  court  refused  to  award  the  husband  the 
money  due  to  a  wife  on  a  settlement  out  of  her 
father's  estate,  and  gave  the  property  to  their 
children  on  account  of  ber  adultery.  After  a  tlnal 
decree  the  court  could  not  make  a  retrospective 
order  under  22  &  28  Vict.  chap.  61.  8  5.  as  to  divi- 
dends due  and  payable  before  the  date  o(  the 
order.    Paul  v.  Paul,  L.  R.  2  Prob.  Div.  93. 

And  the  court  refused  to  change  an  order  of  set- 
tlement so  as  to  give  the  husband  use  of  the 
property  settled  on  the  wife,  until  she  should 
produce  their  child,  which  she  had  abducted, 
having  been  permitted  access  to  the  child  by  an 
order  of  the  court.  22  &  28  Vict.  chap.  61,  ft  5,  was 
not  Intended  to  be  used  for  a  collateral  purpose. 
Symonds  v.  Symonds,  L.  R.  2  Prob.  Div.  447. 

As  to  varying  marriage  settlements  where  there 
are  no  children,  22  &  28  Vict.  chap.  61,  •  5,  y^ns* 
amended  (41  Vict.  chap.  19.  S  8),  and  under  the 
amendment  they  may  be  varied.  Ygiesias  v.  Y^les- 
las.  L.  R.  4  Prob.  Div.  71,  40  L.  T.  N.  8.  37,  27  Week. 
Rep.  482. 

The  court  refused  to  vary  a  settlement  by  amend- 
ing'the  clause  givmg  to  the  wife  an  income  of  the 
settled  property,  and  adding,  should  be  received 
by  the  petitioner  dum  amla  ct  casta  \^trit.  Gladstone 
v.  Gladstone,  L.  R.  1  Prob.  Div.  442,  45  L.  J.  Prob 
82,  35  L.  T.  N.  8.  880,  24  Week.  Rep.  739. 

And  under  22  &  28  Vict.  chap.  61,  S  5,  providiniir 
that  after  a  final  decree  of  dissolution  of  marr1af^> 
the  court  may  make  such  orders  in  regard  to  the 
property  settled,  either  for  the  benefit  of  the  cbll- 
dren  of  the  marriage  or  their  respective  parentSk,  as 
to  the  court  shall  seem  fit,  the  court  cannot  maice 
an  order  favorable  to  the  husband  as  to  such  settle- 
ment, where  the  children  are  all  dead,  as  ^w^hen 
there  are  no  children  there  can  be  no  parents.  Cor- 
ranee  v.  Corrance,  L.  R.  1  Prob.  Div.  495. 
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the  states  is  setting  strongly  in  a  direction  ulti- 
mately to  exhibit  the  spectacle  of  rich  wives 
supporting  poor  husbands;   and  of  husbands 
defrauding  their  creditors  while  wealth  em- 
braces them  in  the  arms  of  their  wives.     This 
condition  of  things  is  for  the  legislatures,  not 
rlie  courts;  but  the  courts,  seeing  these  things, 
may  also  see  a  reason  why  they  should  not  feel 
compunction  when,   in  a  proper    case,    they 
withhold  ail  allowance  of  alimony  to  the  wife." 
"Alimony  is  allowed  the  wife  in  recognition  of 
the  husband's  common-law  liability  to  support 
her.    Therefore,  in  the  absence  of  legislation 
readjusting  domestic  relations  and  allowing  it, 
there  being  no  corresponding  liability  on  the 
wife's  part  to  support  her  husband,  alimony 
cannot  be  granted  to  him.     In  several  of  the 
states,  however,  alimony,  or  an  allowance  from 
the  wife's  estate  in  the  nature  of  alimony,  is 
allowed  the  husband  by  statute."    1  Am.  & 
Eng.  Enc.  Law.  2d  ed.  p.  92.     **An  action  for 
aUaaouy  cannot  be  maintained  by  the  husband 
acainsi  the  wife."    Somers  v.  Sojuers,  89  Kan. 
132;  Nelson,  Div.  &  Sep.  ^  904. 

Unless  allowed  by  our  statute,  the  husband 
DDuld  recover  no  alimony.  It  is  argued  that 
by  virtue  of  the  provisions  of  g  10,  chap.  25, 
Comp.  Stat.  1895,  entitled  Divorce  and  Ali- 
iumy,  the  right  to  recover  alimony  was  con- 
ferred upon  the  husband.  The  section  reads 
as  follows:  '*  A  petition  or  bill  of  divorce,  ali- 
mony, and  maintenance  may  be  exhibited  by 
a  wite  in  her  own  name,  as  well  as  a  husband; 
and  in  all  cases  the  respondent  may  answer 
such  petition  or  bill  without  oath;  and  in  all 
cases  of  divorce,  alimony,  and  maintenance, 
when  personal  service  cannot  be  had,  service 
by  publication  may  be  made  as  is  provided  by 
law  in  other  civil  cases  under  the  Code  of  Civil 
Procedure."  Before  the  enactment  of  this  sec- 
tion a  wife  was  obliged  to  commence  the  ac- 
tion by  a  representative,  by  her  next  friend, 
and  the  evident  intent  of  the  enactment  was  to 
allow  her  to  commence  the  suit  in  her  own 
name,  without  the  interposition  of  a  "next 
friend,"  and  the  addition  of  the  words  "as  well 
as  a  husband"  was  meant  to  and  does  convey 
00  other  meaning  than  that  the  wife  may  com- 
mence an  action  in  the  same  manner  as  a  bus- 
t^nd;  and  they  do  not  reach  back  and  connect 
Tiih  the  words  "alimony  and  naaintenance," 
and  confer  upon  the  husband  the  right^to  ali- 
mony and  maintenance  in  an  action  of  divorce, 
either  of  which,  unless  given  by  this  section, 
be  could  not  obtain  in  the  action.  The  words 
^ere  but  used  as  a  part  of  the  description  of 
tbe  action  which  the  lawmakers  gave  the  wife 
the  right  to  institute  in  her  own  name.  It 
^ould  be  a  strained  construction  which  would 
dve  them  the  force  of  raising  in  the  husband 
the  new  right  to  obtain  alimony  and  mainte- 
ntnc-e  in  an  action  of  divorce.  Wood  v.  Wood^ 
^  Wend.  357.  The  rights  of  the  appellee  to  re- 
ceive any  of  the  property,  then,  could  not  be 
predicated  upon  his  claim  for  alimony  and 
maintenance,  but  must  be  derived  from  such 
*:'5iiitiea  as  accrued  in  his  favor  from  the  man- 
ner of  the  original  purchase  of  the  property 
and  the  subsequent  improvement  thereof,  and 
bi<i  participation  therein  and  contributions 
tbereto.  In  relation  to  this  branch  of  the  case, 
J;  i*  asserted  by  appellant  that  there  is  no  evi- 
^e!ice,  or  at  least  not  sufficient  evidence,  to 
34  L.  R  A. 


support  the  findings  and  decree  of  the  court. 
To  this  attorneys  for  appellee  answer  that  there 
was  testimony  offered  and  received  at  the  trial 
in  the  district  court  which  was  not  made  apart 
of  the  bill  of  exceptions,  and  is  not  presented 
in  this  court,  and  that  it  is  thee^itablishcd  rule, 
when  such  is  the  existent  condition  of  the  rec- 
ord, that  the  question  of  the  aufficien^y  of  the 
evidence  to  sustain  the  landings  and  jud^rment 
will  not  be  examined.  The  record  in  this  ca.se 
discloses  that  the  bill  of  exceptions  was  pre- 
pared and  presented  to  the  attorneys  for  ap- 
pellee for  examination  and  amendment,  and 
was  returned  to  the  attorney  for  appellant  in- 
dor8(»d,  "I  herewith  return  this  draft  of  a  bill 
of  exceptions  in  the  case  of  Chnriett  Greene  v. 

RacheZ  B.  Greene^  submitted  to  me  on  the 

day  of ,  1893,  and  propose  no  amendments 

thereto."  It  was  said  by  this  court  in  deciding 
the  case  of  Cattle  v.  Htiddox,  reported  in  14 
Neb.  59:  "Where  a  bill  of  exceptions  pur- 
porting to  contain  all  the  testimony  is  sub- 
mitted to  the  adverse  party  for  amendment, 
and  such  party  certifies  that  he  has  no  amend- 
ments to  propose  to  the  •same,  the  court  will 
presume  that  such  bill  contains  all  the  evi- 
dence, notwithstanding  the  certiticate  may  not 
fully  so  certify."  But  in  MUsimri  P.  R.  i)o.  v. 
Hayi,  15  Neb.  281.  it  was  stated:  "Where  all 
of  the  evidence  used  on  a  trial  is  not  before  us 
we  cannot  say  that  the  finding  was  un.'-up- 
ported.  It  is  true  that  the  certificate  to  the 
bill  of  exceptions  is  to  the  effect  that  it  is  com- 
plete and  contains  all  the  evidi'nce  produced 
on  the  trial.  But  we  find  within  the  bill  itself, 
in  the  questions  and  answers  especially,  incon- 
testable proof  that  it  does  not.  Where  such 
is  the  case  the  certificate  will  not  be  taken  as 
conclusive  on  that  point."  In  the  bill  of  ex- 
ceptions we  find  the  following  statement: 
"Plaintiff  now  reads  in  evidence  depositions  of 
Aaron  Kisselbach,  Euphrennia  Cramer,  Fanny 
C.  W^idenor,  Nicholas  Harris,  Howard  Bar- 
ron .  .  ."  The  depositions  which  the  rec- 
ord refers  to  are  not  in  the  bill  of  exceptions, 
and  where  the  fact  that  evidence  was  used 
which  is  not  incorporated  in  the  record  ap- 
pears, as  it  does  here,  it  must  be  noticed,  not- 
withstanding the  certificate  to  the  bill  and  the 
presumption  arising  from  the  indorsement  of 
counsel  hereinbefore  quoted,  and,  where  the 
bill  does  not  contain  all  the  evidence  used  on 
the  trial,  the  objection  that  the  finding  and 
decree  of  the  trial  court  are  not  supported  by 
the  evidence  cannot  be  considered.  That  it 
would  not  be  fair  or  right  to  do  so  is  too  appar- 
ent to  need  argument  in  its  support.  Cham- 
berlain  v.  Rroicn,  25  Neb.  434;  Asptnwall  v. 
Sabin,  22  Neb.  73;  Nelson  v.  Jenkins,  42  Neb. 
133.  The  record  before  us  does  not  disclose 
any  objection  made  to  the  litigation  of  the 
question  of  the  appellee's  rights,  if  any,  in  the 
property,  in  this,  an  action  of  divorce.  The 
question  was  presented  by  the  pleadings,  and, 
as  shown  in  the  record,  was  fully  submitted 
to  the  trial  court;  hence  we  need  express  no 
opinion  on  it  at  present.  Somers  v.  JS^nners,  39 
Kan.  132;  S/iencin  v.  Gaghagen,  39  Neb.  238, 
and  cases  cited. 

It  is  urged  by  counsel  for  the  appellee  that 
the  appeal  from  the  branch  of  the  case  in  re- 
spect to  the  property  by  the  appellant  presents 
the  whole  decree  here,  and  that  the  action  of 
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the  trial  court,  in  any  and  all  particulars,  is 
open  to  examination  and  reversal  or  modifica- 
tion at  the  instance  of  either  party  to  the  cause; 
and  he  further  contends  that  there  was  not 
sufficient  evidence  to  sustain  the  findings 
made,  on  which  is  based  the  decree  of  divorce 
in  favor  of  appellant.  Without  discussion  or 
decision^f  the  presentation  of  this  subject  at 
this  time,  in  an  appeal  which  in  terms  was 
limited  to  one  branch  of  the  case  by  the  party 


successful  in  the  portion  of  the  decree  sought 
to  be  attacked  by  the  opposing  party,  it  will 
suffice  to  say  that  it  has  developed  that  the  evi- 
dence is  not  all  contained  in  the  bill  of  excep- 
tions, and  hence  the  question  of  the  sufficiency 
of  the  evidence  to  support  the  findings  of  the 
trial  court  is  not  open  to  consideration. 

It  follows  from  the  views  hereinbefore  ex- 
pressed, and  the  conclusions  reached,  that  the 
decree  of  the  District  Court  mil  be  affirmed. 


MISSOURI  SUPREME  COURT  (In  Banc). 


Agnes  FUCHS,  Appt., 

V. 

City  of  ST.  LOUIS  et  al,,  Bespts. 

(133  Mo.  168.) 

1.  The  fket  that  ^ases  form  flrom  crude 
petroleum  oil  upon  its  subjection  to  heat  will 
be  judicially  noticed  by  tbe  courts. 

S.  The  fket  that  a  sewer  blows  up  is  enti- 
tled to  consideration  upon  the  question  of  care 
on  the  part  of  a  municipality  in  respect  to  its 
management. 

8.  The  Jury  must  be  permitted  to  pass 
upon  the  question  of  due  care  by  a  muni- 
cipal corporation  which  in  midsummer  turns  a 
larfre  quantity  of  crude  petroleum  into  a  public 
sewer  tbe  natural  outlet  of  wbiph  is  obstructed, 
and  leaves  it  four  days  without  takinif  any  pre- 
cautions to  avoid  a  resulting:  explosion. 

4.  An  oil  company  fk*om  whose  premi- 
ses crude  petroleum  escapes  dunnfr  a 
conflagration  not  shown  to  be  due  to  its  negli- 
gence is  not  liable  for  injuries  caused  by  an 
explosion  of  a  public  sewer  into  which  the  oil 
was  turned  by  the  municipal  authorities  after  it 
bad  left  the  premises  of  the  oil  company  and 
without  its  knowledge,  for  the  purpose  of  check- 
ing tbe  spread  of  tbe  conflagration. 

{Sherwood^  Burgess^  and  Robinwm,  J  J.,  dissent.) 
(May  28, 1805.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  the  City  of  St. 
Louis  in  favor  of  defendants  in  an  action 
broueht  to  recover  damages  for  the  death 
of  plaintiff's  husband,  which  was  alleged  to 
have  been  caused  by  defendant's  negligence. 
lierersed  as  to  the  city.  Affirmed  an  to  the 
other  defendant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lubke  &  Muench*  for  appellant: 

The  state  has  recognized  tbe  business  of 
handling  petroleum  and  its  products  to  be  dan- 
gerous to  human  life,  and  has  put  it  under 
regulation  by  providing  for  the  appointment 
of  inspectors  commonly  known  as  coal  oil 
inspectors. 

liev.  Stat.  1889,  chap.  8,  g  1323;  8t.  Louis 
County  Ci.,  Jenks,  v.  Fnssctt,  65  Mo.  418. 

When  the  safety  of  human  life  is  in  question 
a  high  degree  of  care  is  required  in  conducting 
a  business  in  itself  lawful.  And  when  in  that 
business  pipes  are  used  to  carry  oil  there  is  a 

Note.— A8  to  negliKence  in  the  manufacture  or 
stoniKe  of  explosives,  see  JudsoQ  v.  Qiant  Powder 
"o.  (Cal.)  J»  L.  U.  A.  718,  and  note, 
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constant  duty  of  inspection  so  that  the  pipes 
may  be  kept  in  proper  condition. 

Lee  V.  Vacuum  Oil  Co.  54  Hun,  157. 

The  chief  of  the  flre  department  is  an  officer 
of  the  city  designated  by  the  charter,  and  is 
the  agent  of  the  city  in  all  matters  connected 
with  his  department,  including  the  inspection 
of  all  buildings  which  are  in  the  course  of  con- 
struction. 

Scheme  and  Charter,  Rev.  Stat.  1889,  art. 
4,  §iS  11.2134. 

There  is  also  a  sewer  commissioner  of  the 
citv. 

Id.  Rev.  Stat.  1889,  art.  4,  §^  36,  2109. 

Both  of  these  officers  were  required  by  the 
charter  to  devote  their  entire  time  to  the  duties 
of  their  respective  positions. 

Id.  Rev.  Stat.  art.  4,  ^^  11,  2134. 

The  municipality  is  liable  like  any  individual 
for  the  negligent  use  of  its  property. 

Flori  v.  St  Uuis,  8  Mo.  App.  281,  69  Mo. 
341,  33  Am.  Rep.  504:  Carrington  v.  8t.  Louis, 
89  Mo.  ^12,  58  Am.  Rep.  108. 

The  duty  of  a  city  to  keep  its  sewers  in 
proper  condition  is  a  ministerial  one,  and  for 
its  breach  an  action  will  lie  at  the  instance  of 
the  injured  party. 

2  Dill.  Mun.  Corp.  3d  ed.  ^  1049,  and  cases 
cited;  Thurston  v.  St,  Joseph,  51  Mo.  510,  11 
Am.  Rep.  463;  Fink  v.  St.  Uuis,  71  Mo.  52; 
Smith  V.  New  York,  66  N.  Y.  295:  Oillul^  v. 
Madison,  63  Wis.  518,  52  Am.  Rep.  299:  Kranz 
V.  Baltimare,  64  Md.  491;  Hitchins  Bros.  v. 
Frostburg,  68  Md.  100. 

A  sewer  having  l)een  constructed,  the  duly 
of  maintaining  it  and  keeping  it  in  proper  con. 
dition  and  repair  is  ministerial,  and  an^  viola- 
tion or  negligent  performance  of  this  duty 
will  render  tbe  city  liable  for  damages  result- 
ing therefrom. 

6  Am.  &  Eng.  Enc.  Law,  p.  28,  and  cases 
cited  in  note  1. 

There  was  sufficient  evidence  to  connect  the 
Waters-Pierce  Oil  C/Ompany  as  a  principal  with 
the  wrong  here  complained  of.  That  com- 
pany owned  the  dangerous  article  and  knew  it 
was*  being  carried  off  into  the  sewer  for  the 
better  protection  and  preservation  of  the  com- 
pany's other  property.  It  received  directly 
the  'benefit  of  the  wrong  done  and  is  a  joint 
tortfea.sor  with  the  city. 

Cooley,  Torts,  1st  ed.  127,  136;  Ganifax  v. 
Chapman,  7  Mo.  175;  Page  v.  Freeman,  19 
Mo.  421;  Allred  v.  Bray,  41  Mo.  484,  97  Am. 
Dec.  283:  Mc  Mann  us  v.  Ue,  43  Mo.  206,  97 
Am.  Dec.  386;  Murphy  v.  Wilson,  44  Mo.  3i;v 
100  Am.  Dec.  290. 
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Mestrs.  C  P.  Johnflon  and  J.  D.  John- 
son*'for  respODdeDt,  Waters- Pierce  Oil  Com- 
pany: 

The  iDst  ruction  for  a  Donsuit  in  favor  of 
the  Waters-Pierce  Oil  Company  was  correct, 
because : 

1.  There  was  no  evidence  that  it  was  guilty 
of  the  negligence  charged  in  the  petition. 

tioag  V.  Lake  Share  A  M.  S.  R.  Co,  85  Pa. 
293,  27  Am.  Rep.  «53:  Sira  v.  Wabash  R.  Co. 
115  Mo.  127:  Wabash,  St.  L.  4b  P.  R.  Co.  v. 
Loeke,  112  Ind.  404;  Cooley.  Torts.  2d  ed.  78. 

2.  It  does  not  appear  that  the  oil  which  was 
run  into  the  sewer  occasioned  the  explosion. 

Mr.  W.  C.  Marshall  for  respondent,  city 
of  St.  Louis. 

Barclay*  J.,  delivered. the  following  opin- 
ion: 

This  action  was  brought  under  the  damage 
act  (Rev.  Stat.  1889,  chap.  49,  §^4426,  4427)  lo 
recover  for  the  death  of  Mr.  Carl  E.  Fuchs. 
Plaintiff  is  his  widow,  and  charges  that  his 
death  was  occasioned  by  the  wrongful  act  or 
neglect  of  the  defendants,  which  charge  the  de- 
fendants deny.  The  defendants  are  the  city  of 
St.  Louis  and  the  Waters- Pierce  Oil  Company. 
The  case  came  to  trial  in  the  circuit  court  in 
St.  Louis.  At  the  close  of  the  testimony  in- 
structions were  given  to  the  effect  that  plaintiff 
could  not  recover  against  either  defendant. 
Plaintiff  took  a  nonsuit,  with  leave,  ^tc,  and 
having,  without  result,  duly  moved  to  set  it 
aside,  brought  the  case  here  by  appeal,  after 
the  customary  exceptions  preserving  her  case 
for  review.  The  plaintiff's  husband  was  killed 
by  the  explosion  of  a  public  sewer  which  was 
in  the  possession  and  control  of  the  city.  The 
question  presented  by  this  appeal  is  whether 
the  facts  tend  to  show  a  liability  for  that  mis- 
fortune, as  to  either  one  of  the  defendants. 
Mr.  Fuchs  had  for  many  years  owned  a  build- 
ing: on  the  east  side  of  Fourth  street,  between 
Chouteau  avenue  and  Convent  street.  In  July, 
lb92.  he  occupied  the  lower  floor  and  cellar  of 
this  building  as  a  place  of  business,  where  he 
conducted  a  saloon.  The  house  stood  over  a 
public  sewer,  built  there  by  the  city  before  he 
acquired  the  property  in  1884.  The  house  was 
built  in  that  year.  The  sewer  was  called  the 
"Mill  Creek  Sewer."  It  was  a  large  one,  con- 
i^tructed  and  maintained  by  the  city.  It  was 
used  to  drain  an  extensive  territory,  as  well  as 
to  carry  off  the  surface  water  and  sewage  from 
the  public  buildings  in  the  central  part  of  the 
city,  including  the  city  hall,  the  "Four  Courts," 
and  the  jail.  The  sewer  extended  from  the 
wt!>t  beneath  and  across  Broadway  (or  Fifth 
street)  and  Fourth  street,  underneath  and 
across  Mr.  Fuchs'  lot;  and  thence  eastward ly, 
a  distance  of  about  four  blocks,  to  the  Missis- 
sippi river,  its  outlet.  The  sewer  was  pro- 
vided with  several  closely  covered  openings  or 
manholes,  which  were  available  for  ventilating 
it.  Several  of  these  manholes  were  located 
along  the  line  of  the  sewer  near  the  saloon 
property,  one  of  them  a  short  distance  west  of 
it.  The  sewer  was  about  14  feet  in  diameter, 
had  an  arched  top  and  was  built  chiefly  of 
masonry.  July  22,  1892,  about  noon,  a  fire 
broke  out  on  the  premises  of  the  Waters- Pierce 
<Jil  Company,  located  some  ten  blocks  west, 
and  two  or  three  blocks  north,  of  the  saloon. 
While  the  fire  was  in  progress,  and  the  city  fire 
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engines  were  throwing  streams  of  water  on  the 
burning  buildings,  large  quantities  of  oil  and 
water  ran  from  the  premises  of  the  oil  com- 
pany, and  spread  out  among  the  railroad 
tracKs  adjoining.  Then  a  gang  of  laborers  un- 
der direction  of  the  chief  of  the  St.  Louis 
fire  department,  dug  a  trench  among  the  rail- 
road tracks,  and  by  that  means  conducted  the 
oil  and  water  into  a  drain  leading  to  the  Mill 
Creek  sewer.  This  oil  was  not  burning  at  the 
time.  The  men  who  did  this  were  not  on  the 
premises  of  the  oil  company,  and  no  officer  of 
that  company  present  was  seen  or  heard  to 
give  ihem  any  directions  concerning  the  prose- 
cution of  the  work,  nor  was  it  sbown  that  the 
workman  were  in  the  employ  of  th/^  oil  com- 
pany. Nor  was  the  sewer  inlet  into  which  this 
oil  was  conducted  on  the  premises  of  the  oil 
company.  How  much  oil  ran  into  the  sewer 
does  not  clearly  appear.  But  the  amount 
was,  at  least,  800  or  400  gallons.  Four  days 
after  the  fire  the  explosion  occurred,  short- 
ly after  4  p.  M.  The  immediate  cause  whs 
the  act  of  an  employee  of  a  shop  on  the 
opposite  side  of  the  street  from  the  saloon,  who 
went  into  the  cellar  in  the  course  of  his  busi- 
ness, taking  a  lighted  candle.  As  he  ap- 
proached the  drain  or  sewer  inlet,  there  was  a 
puff  of  flame,  and  an  explosion,  which  knocked 
bim  off  his  feet,  stunned  him,  and  set  fire  to 
his  clothes.  He  remembered  nothing  more  for 
some  time  thereafter,  but  another  man  near 
him  took  up  the  story  at  that  point,  and  testi- 
fied that  the  big  explosion  (which  demolished 
part  of  the  saloon)  occurred  before  you  could 
count  ten,  after  the  mishap  to  the  man  with 
the  candle.  The  final  explosion  made  a  noise 
like  a  cannon,  as  one  witness  described  it.  It 
tore  open  the  top  of  the  sewer  for  a  long  dis- 
tance, and,  among  other  damage,  blew  out 
part  of  the  saloon  building,  and  killed  the 
plaintiff's  husband.  The  drain  opening  into 
the  cellar  where  the  explosion  originated  con- 
nected with  the  Mill  Creek  sewer.  The  pres- 
ence of  a  large  body  of  oil  in  the  sewer  at  the 
time  and  place  of  the  catastrophe  was  estab- 
lished by  the  testimony  of  a  witness  who  was 
sitting  at  a  table  in  the  saloon  with  Mr.  Fuchs 
when  the  explosion  took  place.  This  witness 
was  thrown  into  the  sewer,  and  swept  down  in 
it  a  distance  of  several  hundred  feet,  but  was 
fortunate  enough  to  escape  alive.  His  evidence 
showed  the  presence  also  of  much  coal  oil  gas 
in  the  sewer  while  he  was  in  it.  There  was 
evidence  that  the  conflagration  at  the  oil  works 
was  large,  and  attracted  general  public  atten- 
tion. A  gas  engineer,  of  many  years'  experi- 
ence in  manufacturing  gases  irom  petroleum 
and  its  products,  testified  for  plaintiff  that 
crude  petroleum,  exposed  to  a  temperature  of 
60  degrees  Fahrenheit,  in  a  confined  space, 
gives  off  inflammable  vapors  or  gases,  which 
will  explode  when  brought  into  contact  with 
flame;  that  naphtha  is  one  of  the  first  products 
of  the  distillation  of  the  crude  petroleum,  and 
is  lighter,  and  the  like  vapors  will  form  from 
it  speedier  than  from  the  crude  oil  in  the  same 
tern perai are;  that  these  vapors  or  gases  are 
lighter  than  the  air,  and  rise,  and,  although 
not  combustible  spontaneously,  will  explode  so 
soon  as  a  flame  comes  in  contact  at  any  point 
with  the  gas.  The  evidence  also  indicated  that 
the  outlet  of  the  sewer  at  the  river  was  stopped 
up  by  reason  of   the    high  stage    of    water. 
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There  was  evidence  to  ahow  that  aome  of  the 
large  manholes  or  inlets  to  this  sewer  in  the 
vicinity  of  the  saloon  were  not  opened  after 
the  oil  ran  into  the  sewer,  and  that  the  cover 
of  a  manhole  in  the  street  west  of  the  saloon 
was  thrown  into  the  air  by  the  explosion,  and 
broken  in  pieces.  The  death  of  the  plaintiff's 
husband  occurred  July  26, 1892,  the  day  of  the 
disaster,  and  this  suit  was  instituted  on  Sep- 
tember 16th  following. 

1.  The  first  question  is  whether  the  case 
should  have  gone  to  the  jury  on  the  issue  of 
negligence  on  the  part  of  the  city.  Irrespective 
of  any  inquiry  as  to  the  capacity  or  construc- 
tion of  the  sewer,  it  is  settled  law  in  Missouri 
that  a  city  is  liable  for  any  omission  of  reasona- 
ble or  ordinary  care  in  the  management  of  such 
a  property.  What  is  ordinary  care  depends 
very  greatly  on  the  facts  and  circumstances  of 
each  particular  case.  In  determining  what 
care  of  property  is  reasonable,  its  situation  and 
the  objects  of  its  use  should  be  considered. 
Here  was  a  large  sewer,  which  ran  under  busi- 
ness buildings  in  a  populous  part  of  the  city, 
and  the  sewer  exploded  in  the  circumstances 
described.  There  is  not,  by  the  way,  the 
slightest  claim  or  suggestion  of  any  negligence 
on  the  part  of  the  deceased.  That  a  large  body 
of  inflammable  oil  had  entered  the  sewer,  be- 
cause of  the  fire  at  the  oil  works,  was  a  fact 
which  the  jury  might  naturally  have  inferred 
the  city  had  notice  of,  after  a  lapse  of  four  days, 
as  also  of  the  high  water  in  the  Mississippi 
river  prevailing  at  that  time,  preventing  a  free 
discharge  of  the  contents  of  the  sewer  in  that 
direction.  The  fact  that  gases  form  from  such 
oils  upon  subjection  of  the  latter  to  heat  is  a 
matter  of  ordinary  scientific  knowledge,  of 
which  courts  will  take  judicial  notice,  ft  was, 
moreover,  testified  to  as  a  fact  in  the  case  t)e- 
fore  us.  In  view  of  the  conditiQns  existing  at 
the  time  of  the  disaster,  what  was  the  duty  of 
the  city,  or  rather,  what  fair  inferences  may  be 
drawn  (from  the  fact  of  the  explosion  and  its 
circumstances)  as  to  the  performance  or  non- 
performance by  the  city  of  the  duty  of  ordinary 
care  towards  its  citizens  living  along  the  line 
of  the  sewer?  It  is  in  evidence  that  the 
large  vent  or  manhole  in  the  street,  just  west 
of  the  saloon,  was  tightly  covered  during 
the  four  days  from  the  fire  to  the  explosion, 
and  that,  when  the  latter  occurred  the 
iron  cover  of  that  opening,  about  8  feet 
in  diameter,  was  thrown  a  great  distance 
by  the  force  of  the  shock.  The  time  was 
summer, — the  latter  part  of  July;  yet 
nothing  whatever  appears  to  have  been  done 
by  the  city  authorities,  so  far  as  this  evidence 
indicates,  towards  averting  the  effects  likely  to 
follow  the  escape  of  such  a  large  body  of  vola- 
tile oils  into  a  sewer  whose  natural  outlet  was 
obstructed  by  the  high  water  in  the  river,  as 
stated.  All  the  facts  which  made  the  sewer 
dangerous  might  fairly  have  been  found  to  be 
within  the  knowledge  of  the  city  officials  after 
the  lapse  of  time  following  the  fire.  Vander- 
siice  V.  Philadelphia  {\9l^)  103  Pa.  102.  Care- 
fully managed  sewers  do  not,  according  to  the 
common  experience  of  men,  usually  blow  up 
and  scatter  destruction  and  death.  Such  a 
performance  is  of  itself  entitled  to  considera- 
tion, on  the  issue  of  care  in  respect  of  such 
property;  or,  as  some  jurists  have  said,  "the 
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thing  itself  speaks.*'  Had  the  cover  of  the 
large  opening  west  of  the  saloon  been  re- 
moved, so  as  to  allow  the  direct  escape  of  the 
gas  at  that  point,  it  mav  be  that  the  disaster 
would  have  been  avoided.  It  was  not  re- 
moved: nor  do  any  other  steps  appear  to  have 
been  taken  in  regard  to  the  care  of  the  sciwer 
by  the  city  authorities  after  the  flow  of  the  oil 
into  it  on  the  22d  of  July.  It  is  not  always 
consistent  with  common  prudence  to  await  a 
catastrophe  before  taking  precautions  against 
it.  Nor  is  it  conclusive  of  careful  management 
that  a  particular  disaster  has  never  before  oc- 
curred. It  is  often  an  essential  part  of  reason- 
able care  to  guard  against  those  performances 
which  men  of  ordinary  prudence  would 
naturally  and  reasonably  anticipate  in  denliug 
with  such  dangerous  agencies  as  science  has 
contributed  to  our  highly  complex  civilization. 
To  what  extent  such  foresight  is  demnnded  by 
the  duty  to  use  ordinary  care  it  would  be  very 
difficult  to  say.  We  shall  not  attempt  to 
jsreneralize  on  that  topic  now; and,  as  the  cause 
at  bar  should  be  brought  to  another  trial,  we  do 
not  propose  to  go  into  any  further  comment  on 
the  facts  than  seems  needful  to  indicate  our 
general  view  as  to  their  probative  force  and 
tendency.  It  appears  to  us,  on  the  testimony 
submitted,  that  it  cannot  be  declared  as  a  con- 
clusion of  law  that  the  city  fully  performed 
the  full  measure  of  its  duty  in  respect  of  the 
sewer  property;  and  hence  that  the  learned  tr  ial 
judge  erred  in  giving  the  instruction  which 
denied  plaintiff  the  right  to  go  to  the  jury  for  a 
finding  of  fact  as  to  the  alleged  negligence  of 
the  city. 

2.  1  ouching  the  charge  against  the  oil  com- 
pany, there  is  no  evidence  as  to  the  origin  of 
the  fire  at  the  works,  nor  any  evidence  of  any 
want  of  care  on  the  part  of  the  company  in  re- 
gard to  the  flow  of  oil  into  the  sewer.  That 
flow  was  caused  by  the  direction  of  the  chief 
of  the  city  fire  department  for  the  purpose  of 
averting  the  danger  of  spreading  the  conflagra- 
tion. The  oil  company  was  not  responsible 
for  that  action  on  the  facts  shown,  nor  was  it 
responsible  for  the  care  of  the  public  sewer 
which  exploded  four  days  later. 

We  conclude  that  the  ruling  and  finding  as 
to  the  oil  company  should  be  affirmed;  but  ns 
to  the  City  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Brace,  Ch.  J.,  arid  Robinson,  J.,  concur. 
Maefarlane*  J.,  concurs  in  the  result. 

The  cause  having  been  transferred  to  the 
court  in  banc  on  March  8,  lb96,  the  following 
opinion  was  handed  down: 

Per  Curiam: 

The  foregoing  opinion  of  Barclay,  J. ,  handed 

down  in  division  No.    1,  is    adopted    as    the 

opinion  of  the  court  in  banc.   Brace,  Ch.  J.^ 

and   Gantt  and  Macfarlane,  JJ.,   concurrinir 

therein  with    him;    Sherwood,  Burgess,   and 

Robinson,   JJ.,   dissenting.     Accordingly   i/te 

[judgment  of  the  circuit  court  is  affirmed  as  t4j 

\the  Water«- Pierce  Oil   Compatiy,    and    is    rc- 

■  versed  and  remanded  for  new  trial  as  to  tfie  city 

of  St.  iMuis. 

Sherwood,  J.,  dissenting: 

Action  by  plaintiff,  the  widow  of  Carl    £1 


1895. 


Fuciia  V.  St.  Louis. 


121 


Fochs,  deceased,  to  recoter  damas^es  for  the 
death  of  her  husband,  caused  by  the  explosion 
of  Mill  Creek  sewer.  The  petftion,  after  for- 
maJ  and  preliminary  statements,  alleges  that 
the  defendant  city  had  built  the  sewer,  and 
then  proceeds  to  state  that  a  f  re  broke  out  on 
the  premises  of  defendant  the  Waters-Pierce 
Oil  Company  on  the  22d  of  July.  1892,  where 
a  large  stock  of  oils  was  stored  by  that  com- 
pany; and  that  such  company  did  cause  and 
permit  said  oils  to  escape  and  run  into  the 
above-mentioned  sewer,  fill  the  same  with  oil. 
and  generate  gases  therein,  etc.  Having  made 
tbese  allegations,  the  petition  then  avers  that 
''under  a  license  from  the  then  owners  of  said 
lot  [referring  to  the  lot  afterwards  bought  by 
Carl  E.  Fuchs  in  May,  1884]  the  said  sewer 
was  by  said  city  constructed  and  carried  under- 
neath said  lot  eastwafdly  towards  the  said 
river,  and  that  said  sewer  was  located  below 
the  cellar  afterwards  caused  to  be  built  upon 
said  lot  by  said  deceased,  (Jarl  £.  Fuchs:  that 
when  defendant  the  city  of  St.  Louis  obtained 
said  license  from  said  owners  it  assumed  and 
agreed  with  the  then  owners  of  said  lot  and 
their  assigns,  and  became  bound,  to  keep  and 
maintain  said  sewer  in  good  order,  and  to  care 
for  the  said  sewer,  so  that  said  lot  and  any  im- 
provements which  might  be  put  thereon  would 
be  free  from  danger  of  injury  on  account  of 
said  sewer  and  the  use  thereof."  The  petition 
then. concludes  thus:  "Plaintiff  further  alleges 
that  said  sewer  was  provided  with  openings 
especially  designed  to  carry  off  any  erases 
^bicb  might  arise  in  said  sewer  and  be  liable 
to  a)mbustlbn  and  explosion,  and  that  said 
sewer  and  the  openings  thereof  aforesaid, 
on  and  prior  to  the  said  26th  day  of  July, 
1892,  were  in  the  sole  care  and  control 
of  defendant  the  city  of  St.  Louis,  its  agents 
and  servants,  yet  the  said  city,  its  agents  and 
servants,  knowing  that  said  defendant  the 
Waters- Pierce  Oil  Company  had  flooded  said 
sewer  with  oil,  neglected  to  open  said  vents, 
and  carelessly  and  negligently  failed  to  take 
measures  and  precautions  to  prevent  gases 
arising  and  accumulating  in  said  sewer  so  as 
to  endanger  the  same;  and  that  between  the 
md  22d  and  26th.  days  of  July,  1892,  gases 
did  arise  and  accumulate  in  said  sewer  in  great 
and  very  dangerous  quantities,  and  on  the 
date  last  named,  and  within  six  months  next 
before  the  commencement  of  this  suit,  ignited 
and  exploded  with  great  force,  throwing  open 
said  sewer  underneath  the  property  of  said 
Carl  E.  Fuchs,  shattering  his  said*  building, 
and  also  then  and  there  causing  the  death  of 
said  Carl  E.  Fuchs,"  etc.  The  answer  was  a 
general  denial  by  defendant  city  as  well  as  by 
defendant  company. 

The  evidence,  in  substance,  so  far  as  neces- 
sary to  state  it,  was  to  this  effect:  Carl  E. 
Fuchs,  deceased,  owned  the  building  on  the 
east  side  of  Fourth  street,  seven  or  eight  doors 
«juih  of  Chouteau  avenue,  and  about  four 
blocks  from  the  river.  This  section  of  the 
city  is  a  vallev,  and  the  sewer  in  question  is 
known  as  **JV£ill  Creek  Sewer."  This  sewer 
was  formerly  a  creek,  and  constituted  the  nat 
ural  drainage  of  a  large  portion  of  the  city, 
into  which  very  numerous  smaller  sewers 
emptied,  and  it  drained  the  property  in  Mill 
Creek  valley  from  Grand  avenue  eastwardly, 


and  also  drained  the  City  Hall  and  Four 
Courts.  Fuchs*  building  was  located  over  this 
sewer,  which  was  built  in  1858  or  1859.  in  the 
moat  solid  and  substantial  manner,  the  stones 
composing  it  being  very  massive,  and  it  ran 
through  the  lot  on  which  the  store  building  of 
Fuchs  was  situate  in  a  northwesterly  and  south- 
easterly direction  and  crossed  Fourth  street  and 
Broadway,  which  converged  at  that  point,  and 
were,  in  consequence  of  such  convergence, 
some  200  to  800  feet  wide  at  that  point.  On 
July  26,  1892,  the  sewer  exploded  about  4:25 
p.  M..  and  in  consequence  of  which  Carl  E. 
Fuchs  died  on  that  day.  The  explosion  tore 
out  the  front  of  the  store,  except  the  iron  pil- 
lars; also  the  rear  wall  of  the  entire  building, 
and  the  floor  of  the  store:  and  opened  the 
sewer  through  the  whole  length  of  the  build- 
ing, and  extended  eastwardly  between  Second 
and  Main  streets,  where  the  entire  top  arch  of 
the  sewer  was  thrown  out  for  a  distance  of 
about  400  or  500  feet.  The  street  west  of  the 
store  was  not  disturbed,  but  the  sidewalk  on 
the  west  side  of  Broadway  was  torn  up,  and 
also  the  property  next  to  it.  There  were 
covers  for  the  sewer  in  the  middle  of  thestieet 
(where  Broadway  and  Fourth  street  join)  op- 
posite the  store,  and  another  on  the  west  side 
of  Broadway,  about  150  feet  from  the  store. 
This  cover  was  blown  off,— the  one  in  the 
stn  et  west  of  the  store,— an  ordinarj^ -sized  man- 
hole, 8  feet  in  diameter,  with  a  solid  cast-iron 
lid,  about  f  of  an  inch  thick.  After  the  ex- 
plosion this  lid  was  found  broken  in  pieces, 
and  the  contents  of  the  store,  barrels,  boxes, 
bottles,  shelving,  and  woodwork,  wood  floors, 
joists,  plaster,  and  wainscoting  were  in  the 
sewer,  through  which  the  water  was  rushing. 
There  was  a  substance  in  the  cellar  which 
looked  like  an  oily  mass,  and  had  a  gaseous 
smell.  The  Waters- Pierce  Oil  Company'* 
place  of  business  was  between  Gratiot  street  on 
the  south.  Twelfth  street  on  the  east,  the  rail- 
road tracks  on  the  north,  and  Fourteenth  street 
on  the  west,  and  was  ten  blocks  west  and  two 
or  three  blocks  north  of  the  Fuchs  store,  and 
was  close  to  the  Mill  Creek  sewer,  where  the 
company  had  large  iron  tanks  for  storing  oils, 
from  which  they  fliled  sheet-irou  wagons  for 
distributing  oils'  to  retail  dealers  in  the  city, 
etc.  The  floor  of  the  cellar  of  the  Fuch& 
house  was  composed  of  a  layer  of  2  or  8  inches 
of  cinders  with  a  cement  top,  constructed  on 
the  arch  of  the  sewer.  The  sewer  was  14  feet 
wide,  12  feet  high,  and  with  walls  20  to  24 
inches  thick.  At  the  time  of  the  explosion  the 
river  was  very  high,  and  filled  the  cellars  and 
first  floors  of  the  buildings  on  the  levee.  A 
fire  occurred  at  the  defendant  company's  works 
on  July  22d,  four  days  prior  to  the  explosion. 
The  witness  giving  the  foregoing  testimony 
was  Dr.  Fuchs,  a  son  of  the  deceased.  On  his 
cross-examination  this  witness  stated:  Gener- 
ally ordinary  sewage  is  dark  and  greasy-look- 
ing. That  he  could  not  tell  whether  any  pe- 
troleum oil  was  mixed  with  the  water  in  the 
sewer,  but  that  it  had  an  odor  like  gas:  not  like 
ordinary  lighting  gas,  but  a  greasy  smell  like 
petroleum  or  gasoline:  something  like  that; 
though  he  was  not  sufficiently  versed  in  chem- 
istry to  tell  what  kind  it  was.  That  the  smell 
was  not  like  that  emanating  from  the  black 
liquid  which  he  had  seen  taken  from  sewers. 
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That  the  smell  was  different  from  the  ordinary 
.gases  from  the  ^as  works.  That  the  manhole 
at  the  intersection  of  Broadway  and  Fourth 
street  was  about  100  to  150  feet  west  of  the 
atore.  That  he  knew  of  no  manholes  in  the 
sewer  east  of  Fourth  street.  That  after  the 
the  explosion  he  saw  flat  cars,  which  had  fal- 
len into  the  opening  of  the  sewer  which  was 
constructed  under  the  property  before  his 
father  bought  it  or  built  on  it,  and  since  that 
time  no  repairs  on  the  sewer  east  of  Broadway 
.had  been  necessary.  That  there  was  a  slight 
current  to  the  water  in  the  sewer  the  day  of 
the  accident,  but  the  mouth  of  the  sewer  was 
blocked  up  by  the  river.  That  there  was  only 
one  sewer  inlet  at  the  north  end  of  Market  at 
the  junction  of  Fourth  and  Fifth  streets,  and 
one  at  the  southwest  corner  of  Broadway  and 
Chouteau  avenue.  That  the  one  at  the  north 
end  of  the  Market  was  reconstructed,  and  it  was 
made  of  clay  pipe,  with  a  goose  neck  to  it,  to 
prevent  the  escape  of  gases  into  the  open  air. 
This  was  done  at  the  instance  of  the  people  in 
the  neighborhood,  who  complained  of  the  gases 
and  odors  thus  escaping.  That  the  inlet  at 
the  corner  of  Chouteau  avenue  and  Broadway 
is  intended  to  drain  the  surface  water  from  the 
'Streets. 

Follenius,  whose  marble  works  were  located 
at  508  and  510  Chouteau  avenue,  and  who  had 
occupied  those  premises  for  about  twenty-two 
years,  and  who  had  been  familiar  with  the  lo- 
cality for  some  twenty-eight  years,  testified 
that  he  remembered  the  fire  which  occurred 
at  the  oil  company's,  works  on  Thursday,  the 
226  of  July.  There  was  a  manhole  at  the  cor 
ner  of  Broadway  and  Chouteau  avenue,  on  the 
west  side  of  the  latter.  That  on  Sunday  (next 
before  the  Monday,  the  26th  of  July,  on 
which  the  explosion  occurred),  his  place  hav- 
ing connection  with  the  sewer  he  observed  a 
peouhar  smell  from  the  sewer.  That  it  seemed 
as  though  mixed  with  sewer  gas  and  coal  oil, 
which  was  different  from  the  sewergas  smells 
which  were  there  most  all  the  time.  That  he 
was  seated  at  his  desk  when  the  explosion  oc- 
curred, and  after  that  went  out  into  his  yard, 
which  looked  as  if  it  had  been  plowed  up  with 
a  large  plow.  That  large  holes  were  blown 
in  the  top  of  the  sewer  3  or  4  feet  over,  from 
which  issued  an  odor  like  he  had  noticed  the 
^ay  before.  That  the  shock  threw  the  lid  off 
the  manhole  at  the  corner,  and  on  going  east- 
ward he  noticed  the  same  kind  of  odor  issuing 
at  the  southeast  corner  of  Broadway  and 
Chouteau  avenue;  also  east  of  the  Fuchs 
building;  and  that  the  smell  was  unlike  coal 
gas,  and  different  from  any  smell  that  had 
come  from  the  sewer  before.  That  the  odors 
tbat  came  from  the  manhole  at  the  southeast 
corner  of  Broadway  and  Chouteau  were  there 
before  the  sewer  was  built,  but  since  its  build- 
ing couM  only  be  detected  on  a  cloudy,  rainy 
-day.-  He  further  testified  that  he  saw  a  col- 
ored mass  mixed  with  the  dirty  water  tbat  was 
flowing  down  the  sewer,  of  a  kind  of  violet 
color,  but  could  not  say  whether  it  was  oil. 

Tunstal,  another  witness,  was  in  the  back 
room  of  the  building  when  the  explosion  took 
place,  and  Fuchs  and  Kriebaum  were  in  there 
with  him,  and  by  tbat  explosion  he  was  cast 
into  the  sewer,  and  from  which  he  got  out 
after  struggling  in  the  stream  a  distance  of 
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about  SCO  feet.  TlAe  he  encountered  water 
from  5  to  6  or  7  or  8  feet  deep.  That  in  the 
sewer  were  "sawdust  and  muck  and  petroleum 
and  coal  oil,  and  everything  else  that  you  could 
think  of  that  was  nasty."  That  there  was  a 
little  current,  enough  to  carry  him  along,  but 
none  right  where  the  debru  from  the  house 
dammed  up  the  sewer.  That  there  was  a  large 
amount  of  sawdust  in  solution,  and  general 
muck,  more  like  molasses  or  tar  or  something 
of  that  kind.  That  petroleum  is  a  thick  fluid, 
like  tar;  and  that  there  was  coal  oil  on  top  of 
the  water.  This  he  recognized  in  the  dark- 
ness of  the  sewer.  That  there  was  "gas.  either 
from  petroleum  or  whatever  it  was  that  blew 
up  the  sewer."  "That  the  explosion  didn't 
ignite  all  the  gas  in  the  sewer.  That  there 
were  other  odors  there  besides  that  of  gas. 
That  witness  was  com'pelled  to  hold  his  nose, 
and  get  under  the  water,  to  keep  from  being 
asphyxiated  with  the  gas,  which  was  just  like 
needles  going  up  into  his  nose."  That  the  de- 
fendant oil  company's  works  were  located 
alongside  of  the  Mill  Creek  sewer,  between 
Twelfth  and  Fourteenth  streets,  on  the  Pacific 
Railroad;  and  that  this  was  the  only  oil  mill 
on  that  sewer. 

Two  hours  after  the  occurrence  of  the  explo- 
sion, another  witness.  Dr.  Bowler,  who  was  in 
the  second  story  of  the  Fuchs  building  when 
it  occurred,  states  that  a  characteristic  pungent 
smell  was  noticeable  arising  from  the  opening 
in  the  sewer,  such  as  usually  arises  from 
sewers;  that  after  the  explosion  there  was 
smoke  or  vapor  arising  from  the  sewer,  indi- 
cating that  there  had  been  fire  oAcombustion 
in  the  sewer,  -and  that  the  gas  had  been  con- 
sumed; that  the  ordinary  gas  which  accumu- 
lates in  sewers  from  decaying  veoretable  or 
animal  matter  is  explosive  when  ignited  under 
certain  conditions:  that  the  density  of  the  gas 
would  have  to  be  sufficient,  and  also  sufficient 
heat  to  produce  the  explosion;  that,  if  all  the 
conditions  were  favorable,  you  would  get 
spontaneous  combustion  or  explosion  by  igni- 
tion,— that  is,  applying  a  light  to  the  accumu- 
lated gas;  that  sewer  gas  may  explode,  under 
certain  conditions,  without  the  presence  of  pe- 
troleum; that  he  understood  the  process  of 
manufacturing  gas  from  crude  -  petroleum, 
which,  and  coal  oil.  are  explosive  when  sub- 
ject to  a  certain  degree  of  heat;  and  that  under 
favorable  conditions  either  of  the  gases  men- 
tioned might  explode  spontaneously. 

Schneider,  who  lived  in  the  next  door  south 
of  t^ichs,  testified:  That  there  were  two  man- 
holes in  the  Mill  Creek  sewer  at  the  junction 
of  Fourth  and  Fifth  streets  (the  latter  of  which 
is  usually  called  Broadway), — one  in  the  mid- 
dle of  the  street  and  the  other  on  the  sidewalk 
on  the  west  side  of  the  street, — and  they  were 
kept  closed  with  solid  covers.  That  there 
were  two  other  openings  to  the  sewer, — one  on 
the  corner,  and  one  right  in  front  of  the  Mar- 
ket,— which  were  made  for  water  to  fiow  into; 
and  two  openings  of  usual  size  to  the  sewer, 
also  open,  covered  with  grates,  in  the  alley, 
144  feet  east  of  the  Fuchs  property,  right  Ik»- 
hind  the  property  of  witness.  These  openings 
in  the  alley  are  to  a  sewer  connected  with  the 
main  sewer.  That  on  the  evening  of  the 
day  of  the  fire  (which  occurred  just  a 
little  after  noon)  the  smell  from  the  sewer  ot 
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coal  oil  was  so  strong  in  his  bouse  that  they 
had  to  close  the  windows.  That  his  sewer 
connects  with  the  Mill  Creek  sewer.  That 
each  succeeding  night  it  was  the  same  way, 
and  they  could  not  stand  it  in  the  rear  of  the 
house,  and  bad  to  go  to  the  front,  because  of 
this  smell  of  coal  oil.  There  was  always  some 
odor  coming  from  the  sewer,  but  not  so  strong 
^  at  the  time  mentioned.  That  the  odor  was 
much  stronger  after  the  fire  thau  before. 
That  since  the  manholes  on  Fourth  and  Fifth 
streets  had  covered  tops  they  did  not  suffer  so 
much  from  the  odor.  That  the  branch  sewers 
affording  connection  from  his  house  with  the 
Mill  Creek  sewer  had  no  self-acting  safety 
cocks  to  shut  off  odors  from  the  sewer  in  the 
yard. 

Kuntz,  a  plumber,  testified  that  seven  or 
€ight\ears  ago  he  connected  the  premises  of 
the  Waters-Pierce  Oil  Company  with  the  Mill 
Creek  sewer  at  a  point  on  Gratiot  street  op- 
posite Thirteenth,  to  drain  their  yard;  that  there 
was  a  grating  at  the  junctioD  of  Fourth  and 
Fifth  streets  over  the  main  sewer,  to  let  the 
water  flow  in. 

Hartung,  reporter,  testified:  That  he  was 
present  at  the  time  the  fire  of  the  oil  company's 
works  occurred,  and  was  there  some  three 
hours.  That  he  saw  men  who  wore  overalls, 
and  were  laborers,  who  were  acting  under  the 
command  of  Lindsay,  chief  of  the  fire  depart- 
ment, digging  trenches  in  among  the  railroad 
tracks,  and  thus  conducting  the  oil  and  water 
(which  was  in  large  quantities  in  the  ground, 
from  5  to  12  inches  deep)  to  the  public  sewers. 
That  these  men  at  work  were  about  15  feet 
north  of  the  oil  company's  plant.  That  it  was 
impossible  to  tell  the  proportions  of  the  flow- 
ing water  and  oil.  That  the  men  were  not 
firemen.  That  while  the  works  of  the  oil  com- 
pany were  furiously  burning,  the  oil  from  the 
works  ran  out  on  the  ground  and  among  the 
railroad  tracks  on  which  the  cars  were  stand- 
ing. That  he  asked  Chief  Lindsay  ''whether 
there  was  any  danger  from  that  oil  that  was 
scattered  among  the  tracks  catching  fire  and 
damaging  the  railroad  property,  and  he  8aid, 
'No,'  he  thought  not;  that  the  men  were  lead- 
inj;  it  into  those  inlets;  and  1  heard  him  say, 
'Move  along.'  'Is  it  hot?'  and  questions  of  that 
sort."  That  there  was  no  way  to  prevent  the 
oil,  etc..  from  escaping  and  going  northward 
into  the  Union  Depot  yards,  where  there  were 
cars  standing,  except  by  turning  it  into  the 
sewers.  That  the  fire  department  was  playing 
on  the  fire  at  the  time  the  works  were  burning. 
That  one  of  the  officers  of  defendant  company 
stated  to  him  that  there  was  naphtha  in  some 
of  the  company's  tanks.  This  witness  also 
testified  that  there  were  300  or  400  gallons  of 
oil  flowed  into  the  sewers,  and  then,  after  that, 
3.(KX)  or  4,000  gallons;  and  then  said  he  could 
not  estimate  the  quantity,  as  he  could  not  tell 
how  thick  the  oil  was  on  the  surface  of  the 
water. 

Wilson,  a  policeman,  testified  that  just  as  he 
passed  the  Fuchs  place  the  explosion  occurred; 
that  a  dense  smoke  came  out  of  the  building; 
which  resembled  the  scent  which  arises  after 
the  eztingulsbment  of  a  gaosline  stove. 

Enger,  a  gas  engineer,  who  had  twenty-one 
Tears'  expemnce  in  making  gas  from  petro- 
ieum  and  its  products,  had  not  studied  the 
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matter  of  how  gases  originate  that  are  formed 
in  a  sewer.  That  gases  arise  by  evaporation. 
They  are  not  made  that  way,  but  are  produced 
that  way  b^  simple  evaporation.  That  some 
of  the  constituents  of  the  oil  would  evaporate. 
That  this  was  the  case  with  all  kinds  of  oil 
from  crude  petroleum  down  to  naphtha, — gaso- 
line. That  illuminating  oil  that  is  sold  as 
kerosene  would  not  give  off  any  vapor  under 
ordinary  temperature,  nor  would  it  produce 
any  gas.  I  have  tried  that  may  times."  That 
if  you  poured  such  oil  on  the  floor,  with  a 
lighted  candle  in  the  room,  the  oil  would  not 
take  fire.  That  it  only  explodes  or  burns  by 
contact.  That  crude  petroleum  gives  off  a 
vapor  under  ordinary  temperature;  that  is,  any 
temperature  over  60'  Fahrenheit,  which  is  in- 
flammable by  coming  in  contact  with  Are. 
That  it  cannot  be  called  a  gas,  but  is  a  vax)or. 
That  if  you  filled  a  large  vessel  with  crude 
petroleum,  and  put  it  in  a  closed  room,  after  a 
time,  depending  ( n  the  atmosphere,  there 
would  be  gas  enough  in  the  room  to  make  it 
dangerous  to  go  in  there  with  a  light.  That 
there  would  have  to  be  a  great  deal  of  ventila- 
tion in  a  room  to  prevent  it  being  dangers 
ous.  "  I  would  be  afraid  of  it  even  in  any 
case."  That  he  had  given  the  question  of  the 
construction  of  sewers  in  a  city  no  attention. 
That  naphtha  is  one  of  the  first  products  of 
distillation  of  petroleum,  and  is  a  very  light 
oil.  and  vapors  form  from  it  much  quicker 
than  they  would  from  petroleum  alone. 
That  gasoline  is  the  same  as  naphtha  only  a 
little  lighter  grade.  Asked  whether  sewer  gas 
or  marsh  gas  would  not  ignite  or  bum  spon- 
taneously, witness  said  that  the  former  would 
not,  and  that  ordinary  gas  would  not,  to  his 
knowledge.  That  it  would  take  a  very  large 
quantity  of  crude  petroleum  to  generate  enough 
vapor  to  cause  Mill  Creek  sewer  to  explode. 
That  when  he  spoke  of  oil  evaporating  at  a 
temperature  of  60%  he  referred  to  oil  in  an 
open  vessel:  such  a  one  as  would  admit  of  air. 
That  from  his  general  reading  he  knew  that 
there  was  a  constant  generation  of  gases  from 
animal  and  vegetable  matter,  and  was  called 
"sewer  gas,"  which  is  a  mixture  of  gases. 
That  there  is  a  mixture  of  sulphureted  hydro- 
gen, and  maybe  some  marsh  gas.  That  marsh 
gas  emanates  frem  decaying  vegetable  matter. 
That  witness  believed  that  it  was  common  in 
sewers.  That  the  conditions  were  favorable  to 
it.  and  that  the  conditions  were  more  favorable 
to  sulphureted  hydrogen  being  in  sewer  gas, 
and  more  so  than  ordinary  marsh  gas.  That 
gas  is  generated  in  sewers  from  human  excre- 
ments, rotting  vegetables,  and  animal  matter. 
That  explosions  from  sulphureted  hydrogen  or 
marsh  gas  would  be  about  the  same  in  their 
violence  us  gas  from  petroleum  vapors.  That 
in  the  opinion  of  witness,  if  the  explosion  had 
resulted  from  crude  p>etroleum  or  other  cause, 
such  sudden  ignition  would  have  raised  the 
temperature  to  about  2.200  ,  and  the  heat 
would  have  ignited  and  burned  any  petroleum 
in  the  sewer  at  the  time,  and  would  have  ig- 
nited the  petroleum  more  readily  on  the  sur- 
face of  the  water  than  if  lying  on  a  dry  sur- 
face. This  witness  could  not  state  what  the 
temperature  of  the  sewer  was.  That  tank  cars 
containing  hundreds  of  barrels  of  oil  are  con- 
stantly being  transported  all  over  the  country 


124 


Missouri  Supreme  Court. 


Mat, 


without  any  protection  from  the  sun,  and  hav- 
ing on  the  top  of  each  a  cupola  top  with  a 
manhole  in  it,  and  by  means  of  such  holes  the 
cars  are  filled. 

Hum  pert,  who  did  business  for  Peters  at 
French  Market,  across  the  street  from  Fuchs' 
place,  testified:  That  on  the  26th  of  Julv  he 
went  down  in  the  afternoon,  with  a  lighted 
caudle,  to  put  some  watermelons  away  in  an 
ice  chest  in  the  cellar,  when  a  cloud  of  fire 
came  right  in  his  face  and  knocked  him  on  his 
knees,  etc.  His  place  is  about  150  feet  from 
Fuchs'  place.  And  that  there  was  a  sewer  in 
the  cellar  which  connected  with  that  one  in  the 
alley.  That  there  was  a  manhole  in  the  alley, 
over  the  sewer,  which  is  covered  by  a  grate. 
This  was  just  back  of  Peters'  building. 

Kern  next  testified  that  he  was  in  front  of 
Peters'  place  when  the  explosion  happened; 
that  he  saw  Humpert.  who  had  just  com^from 
the  cellar  with  his  clothing  on  fire:  that  wit- 
ness took  Humpert's  shirt  off,  the  fire  from  his 
clothes;  and  in  about  the  time  a  person  could 
count  ten,  a  loud  report  was  heard,  and  the 
front  of  Fuchs'  building  came  out. 
\  At  the  conclusion  of  the  testimony  the  court, 
at  the  instance  of  defendants,  gave  instruc- 
tions in  the  nature  of  demurrers  to  the  evi- 
dence, whereupon  plaintiff  took  a  nonsuit, 
etc. 

1.  It  will  have  been  inferred  from  the  fore- 
going quotations  from  the  pleadings  and  the 
evidence  that  this  cause  requires  consideration 
from  two  points  of  view;  one  relative  to  the 
pleadings,  the  other  to  the  evidence. 

In  the  first  place  there  is  no  evidence  to 
show  that  the  city  contracted  with  the  grantors 
and  their  assigns  or  Fuchs  to  *'keep  and  main- 
tain said  sewer  in  good  order,  and  to  care  for 
the  said  sewer,  so  that  said  lot  and  any  improve- 
ments which  might  be  put  thereon  would  be 
free  from  danger  of  injury  from  or  on  account 
of  said  sewer  and  the  use  thereof."  This 
being  the  case,  there  is  no  right  arising  out  of 
contract  which  could  hold  the  city  liable  in 
the  premises. 

2.  And  it  is  patent  of  record  that  the  other 
portions  of  the  petition  do  not  state  that  it  was 
the  duty  of  the  city  to  keep  Mill  Creek  sewer  free 
from  noxious  or  dangerous  gases,  or  free  from 
fluids  and  substances  which  would  generate 
such  gases.  Unless  the  duty  of  the  city  to  do 
this  is  alleged  in  the  petition,  it  states  no  negli- 
gence: for  duty  unperformed  is  the  sole  predi- 
cate of  negligence,  and  without  it  the  latter  can- 
not exist.  Cooley,  Torts,  2d  ed.  791,  792;  Flint 
d  P.  M,  R.  Co.  V.  Stark.  38  Mich.  714;  Cole  v. 
McKey,  66  Wis.  500,  57  Am.  Rep.  293;  1 
Shearm.  &  Redf.  Neg.  4th  ed.  §  8;  IlalWinn 
V.  Hannibal  dt  St.  J.  li.  Co.  71  Mo.  113.  The 
petition  therefore  states  no  facts  sulflcient  to 
constitute  a  cause  of  action, — a  fatal  defect, 
which  may  be  noticed  in  this  court  for  the  first 
time  (Smith  v.  Burrun,  106  Mo.  loc.  cit.  97,  18 
L.  R.  A.  59,  and  cases  cited),  or  on  which  ac- 
count objection  could  have  been  taken  in  the 
lower  court  to  the  introduction  of  any  evidence 
(Butler  V.  Latrson,  72  Mo.  227).  Other  matters 
in  regard  to  the  petition  will  receive  comment 
in  a  subsequent  paragraph. 

3.  Inasmuch  as  the  trial  court  granted  in- 
structions in  the  nature  of  a  demurrer  to  the 
"Vide nee,  it  has  been  thought  proper  to  make 
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exhibition  and  profert  of  that  evidence  some- 
what at  large.  In  cases  of  this  sort,  as  must 
be  obvious,  facts  arc  indispensable  factors  in 
determining  the  correctness  of  the  action  of 
the  trial  court  in  nonsuiting  the  plaintiff  since 
those  facts  must  constitute  the  n  ov  a  r  u  of 
plaintiff's  action  and  of  the  defendant's  defense. 

From  the  facts^  in  evidence  it  appears  illu- 
minating oil  that  is  sold  as  kerosene  (coal  oil) 
will  not  give  off  vapor  nor  produce  gas  under 
ordinary  temperature;  that  it  only  explodes  or 
burns  by  contact;  that  crude  petroleum,  if 
placed  in  a  large,  open  vessel  in  a  closed  room, 
would  after  a  short  time,  if  subjected  to  a  tem- 
perature of  about  60'  Fahrenheit,  give  off  suf- 
ficient vapor — ^not  gas — to  cause  an  explosion 
if  the  room  were  entered  with  a  light.  There 
was  no  evidence,  however,  as  to  what  the  tem- 
perature of  the  sewer  was,  nor  as  to  what  the 
effect  would  be  in  the  way  of  generating  gas 
or  vapor  in  the  sewer,  where,  according  to  the 
testimony,  the  proportion  of  the  crude  petro- 
leum, etc.,  must  have  been  exceedingly  small 
when  contrasted  with  the  vast  quantities  of 
water  contained  in  a  sewer  16  feet  wide.  12  feet 
high,  and  from  5  to  6,  7  and  8,  feet  deep,  even 
if  we  adopt  the  bare  conjecture  that  there 
was  as  much  as  3,000  or  4.000  gallons  of  oil 
turned  into  the  sewer.  It  is  true  that  the  tes- 
timony shows  that  naphtha,  etc.,  would  give 
off  vapor  at  a  much  lower  temperature  than 
crude  petroleum,  but  there  is  no  testimony 
showing  what  the  temperature  of  the  sewer  was 
nor  that  anv  naphtha,  etc.,  was  turned  into  the 
sewer  on  the  day  of  the  fire.  So,  that,  under 
the  testimony,  we  must  put  out  of  view  as 
constituents  of  the  litigated  injury  naphtha 
and  gasoline,  because  not  shown  to  have 
escaped  from  the  tanks,  nor  to  have  been 
conducted  into  the  trenches  leading  into  the 
sewer;  and  l)esides.  conceding  such  escape  and 
such  conducting  of  those  fiuids,  no  temperi^ture 
of  the  sewer  was  shown.  So  that,  under  the 
testimony,  kerosene  or  coal  oil  and  crude  petro- 
leum must  also  be  excluded  from  consideration 
as  injury -producing  ingredients,  because  the 
former  does  not  generate  either  gas  or  vapor 
under  ordinary  temperature.  60**,  nor  the  latter 
generate  anything  but  vapor — not  gas — under 
that  temperature;  and  no  testimony  as  to  what 
degree  of  heat  or  cold  existed  in  the  sewer,  and 
gases — not  vapors — are  alleged  in  the  petition- 
as  the  cause  of  the  explosion.  These  things 
alone  would  certainly  seem  to  warrant  the  rul- 
ing of  the  trial  court  in  giving  the  instructions 
complaiued  of. 

4.  But  other  inferences  are  to  be  drawn  from 
the  facts  in  evidence  already  related,  which,  if 
possible,  even  more  stronglv  tend  to  support 
the  conclusion  reached  by  that  court.  It  can- 
not be  known  with  any  plausible  decree  of 
probability  from  the  facts  developed  in  evi- 
dence what  was  the  cause  of  the  explosion. 
No  one  can  carefully  read  the  testimony,  and, 
after  due  deliberation  upon  it,  be  enabled  to 
say  what  gas  or  combination  or  commingling 
of  gases  produced  the  unfortunate  result  which 
gave  origin  to  this  action.  The  conditions 
were  favorable,  as  the  evidence  shows,  to  the 
generation  of  several  gases,  vn.:  Methane,  or 
marsh  gas;  or  carbureted  hydrogen,  formed  by 
the  decomposition  of  vegetable  matter  under 
water,  also  known  as  fire  damp,  colorless  and 
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inodorous,  which  is  the  cause  of  the  ex- 
plosions which  so  frequently  take  place  in 
coal  mines,  and  is  given  off  when  the  mud  in 
stagnant  pools  and  marshes  is  stirred;  and  the 
indications  are  of  the  possihility  of  making 
this  gas  from  the  elements,  since  its  constitu- 
ents may  be  thus  formed  (Remsen,  Or^ranic 
Chem.  28  et  »eq.),  and  which  constitutes  the 
most  abundant  ingredient  of  coal-gas  (Flownes, 
Elem.  Chem.  229).  Sulpbureted  hydrogen,  or 
hydrogen  sulphide,  also  a  colorless  gas,  but  by 
no  means  inodorous,  having  the  odor  of  putrid 
eggs,  and  being  the  frequent  product  of  the 
putrefaction  of  organic  matter,  both  animal 
snd  vegetable.  Id.  173.  Now,  if  we  say 
nothing  of  a  gas  or  gases  which  might  result 
from  an  admixture  of  those  aforesaid,  and  if 
we  admit  that  the  conditions  were  also  favor- 
able to  the  generation  of  gas  in  the  sewer  from 
the  oils  introduced  therein,  as  one  of  the  inci- 
dents of  the  fire,  still  we  are  confronted  by  the 
rule  which  declares  that  where  an  action  is 
brought  for  damages  which  are  occasioned  by 
one  of  two  causes,  for  one  of  which  defendant 
is  responsible  and  for  the  other  not,  the  plain- 
tiff is  fated  to  failure  if  his  evidence  fails  to 
5bow  that  the  damages  were  produced  by  the 
former,  or  if,  from  the  evidence,  the  probabil- 
ities are  equally  strong  that  the  damages  were 
caused  by  the  one  as  by  the  other.  Sear  Us  v. 
Manhattan  /?.  Co.  101  N.  Y.  661.  This  prin 
ciple  finds  recognition  in  Priest  v.  Nichols,  116 
Mass.  401.  and  Smith  v.  First  Nat,  Bank,  99 
Mass.  605.  47  Am.  Dec.  59. 

5.  Recurring  for  a  moment  to  the  petition, 
preparatory  to  a  further  discussion  of  the  evi- 
dence from  other  points  of  view,  we  find  that 
it  charges  that  "said  sewer  was  provided  with 
openings  especially  designed  to  carry  off  any 
gases  which  might  arise  in  said  sewer,  and  be 
liable  to  combustion  and  explosion,  etc.,  yet 
said  city,  its  agents  and  servants,  knowing  that 
said  defendant  the  Waters  Pierce  Oil  Company 
had  flooded  said  sewer  with  oil,  neglected  to 
open  said  vents  [and  carelessly  and  negligently 
to  take  measures  and  precautions  to  prevent 
gases  arising  in  said  sewer  so  as  to  endanger 
the  same"],  etc.  The  wonls  not  included  in 
the  brackets  are  those  which  allege  plaintiff's 
cause  of  action,  because,  where  a  particular  act 
of  negligence  is  specified  as  a  cause  of  action, 
there  evidence  will  not  be  received  to  support 
a  general  allegation  of  negligence,  but  the 
plaintiff  will  l^  confined  to  the  act  of  negli- 
gence specifically  assigned  {tkhneider  v.  Mis- 
^.'uri  P.  H.  Co.  75  Mo.  295;  Waldhier  v.  Uaji- 
nfbal  dk  8t.  J.  R.  Co,  71  Mo.  514);  from  which 
premise  it  results  that  no  evidence  was  prop- 
erly admissible  in  regard  to  the  words  in 
brackets.  Besides,  those  words  were  but  the 
statement  of  a  legal  conclusion,  something  not 
traversable.  W  o  issue  of  fact  could  be  raised 
upon  them.  Bliss.  Code  PI.  8d  ed.  §S  212, 
213,  418.  Under  our  Code,  the  facts  in  plead- 
ing are  constitutive,  and  in  order  to  be  proved, 
must  be  distinctly  alleged.  Pier  v.  Heinrichof- 
ftn,  52  Mo.  388:  First  Nat,  Bank  v.  Hatch,  78 
Mo.  13;  McKinzie  v.  Mathews,  59  Mo.  99; 
Mefiolsy.  Larktn,  7^  Mo  264;  Laniizv.  Kinff, 
93  Mo.  513.  Taking,  then,  the  facts  specific- 
ally assigned  as  negligence,  and  contrasting 
them  with  those  offered  in  evidence  in  their 
sapport,  we  find  that  within  a  radius  of  250 
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feet  from  Fuchs'  place  of  business  there  were 
four  openings  through  which  the  gases  in  the 
sewer  could  escape,  saying  nothing  of  the  sewer 
connections  at  Peters*  store,  and  at  Follenius* 
marble  works;  and  so  the  only  thing  that  re- 
mains of  plaintiff's  claim  of  the  city's  negli- 
I  gence  in  this  regard  is  as  to  the  manhole  in  the 
center  of  the  street  where  Fourth  and  Fifth 
streets  intersect  each  other,  and  that  at  the 
sidewalk  on  the  west  side  of  Fifth  street.  Re- 
specting the  first  one.  Dr.  Fuchs'  testimony 
shows  that  it  was  constructed  with  a  goose 
neck,  so  as  to  prevent  the  escape  of  gases,  hav- 
ing been  changed  from  a  straight  pipe,  because 
the  people  in  the  locality  complained  of  the 
odors  formerly  coming  from  it;  so  that,  even 
if  the  covering  had  been  removed  from  this 
manhole,  no  gases  could  have  escaped,  and  it 
will  not  be  presumed  that  plaintiff  intended  to 
include  in  her  petition  this  manhole,  but  only 
those  whose  covers,  if  removed,  would  have 
given  ventilation  to  the  sewer,— that  is  to  say, 
egress  for  the  gases  therein.  As  to  the  second 
manhole  cover,  it  was  the  only  one  which 
could  have  been  removed  that  was  not  re- 
moved. But  did  the  nonremoval  of  this  one 
so  retard  or  prevent  the  escape  of  gases  as  to 
cause  the  accident?  If  it  did,  then  the  burden 
is  on  plaintiff  to  show  that  it  did.  It  devolved 
upon  her  to  "prove  facts  and  circumstances, 
from  which  it  can  be  ascertained  with  reason- 
able certainty  what  particular  precaution  the 
defendant  ought  to  have  taken  but  did  not 
take"  (1  Shearm.  &  Redf.  Neg.  4th  ed.  ^  57), 
which  of  course  would  include,  as  a  legitimate 
corollary  therefrom,  that,  had  such  particular 
precaution  been  taken,  the  reasonable  prob^ 
ability  is  that  the  accident  would  not  have  oc- 
curred. Thus,  in  Daniel  *v.  Melropolitan  R. 
Co.  L.  R.  8  C.  P.  216,  591,  Willes.  J.,  said: 
"It  is  necessary  for  the  plaintiff  to  establish  by 
evidence  circumstances  from  which  it  may 
fairly  be  inferred  that  there  is  reasonable  prob- 
ability that  the  accident  resulted  from  the  want 
of  some  precaution  which  the  defendants 
might  and  ought  to  have  resorted  to;  and  I  go 
further,  and  say  that  the  plaintiff  should  also 
show  with  reasonable  certainty  what  particular 
precaution  should  have  been  taken."  Though 
the  judgment  in  this  case  was  reversed  on  an- 
other ground,  this  doctrine  was  distinctly  af- 
firmed in  the  same  volume  (page  591)  and  in 
the  house  of  lords  (L.  R.  5  H.  L.  Cas.  45);  and 
the  language  employed  by  Willes,  J.,  has  been 
frequently  cited  and  quoted  with  approval. 
liases  V.  Michigan  C.  R.  Co.  Ill  U.  S.  228,  28 
L.  ed.  410:  Philadelphia,  W.  <fe  B.  R  Co,  v. 
Stfbbing,  62  Md.  504;  Williams  v.  Great  Went- 
ern  R.  Co.  L.  R.  9  Exch.  157;  Sioux  City  &  P. 
R,  Co.  V.  Stout,  84  U.  S.  17  Wall.  657,  24  L. 
ed.  745;  Randall  v.  Baltimore  &  0.  H.  Co.  109 
U.  S.  478,  27  L.  ed.  1003;  Loccgroce  v.  Lon- 
don, B.  (S:  S.  a  R.  Co.  16  C.  B.  N.  S.  669. 

In  the  case  at  bar  there  was  no  attempt  to 
make  the  proof  here  indicated  as  necessary;  in 
short,  to  connect  the  neglect  to  remove  the 
cover  of  the  single  manhole  with  the  accident. 
In  illustration  of  this  principle  it  has  been 
ruled,  where  the  jury  are  told  that,  if  all  the 
evidence  satisfied  them  that  there  had  been 
negligence  on  the  part  of  the  defendant,  al- 
though they  might  not  be  able  to  satisfy  them- 
selves in  what  that  negligence  consisted,  they 
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uld  be  authorized  to  find  a  verdict  for 
plaintiff,  Ibat  such  a  charge  was  erroneous; 
that,  if  the  jury  could  not  find  any  rational 
ground  upon  which  to  impute  negligence  to 
defendant,  they  should  give  a  verdict  in  its 
favor.  McCaig  v.  Erie  R.  Go,  8  Hun,  599; 
Searles  v.  Mtrvhcitan  R.  Co.  s^upra, 

6.  Again,  if  the  city  is  to  be  held  responsi- 
ble for  failing  to  keep  open  the  vents  to  the 
sewers  within  its  jurisdiction,  is  it  to  be  held 
liable  also  if  some  person  passing  while  the 
vents  are  open  casts  a  lighted  match  into  one 
of  them,  or  the  gas  from  it  rises  and  catches 
fire  from  a  street  lamp,  thereby  causing  an  ex- 

Elosion?  Is  it  possible  that  the  city  can  be  thus 
eld  responsible  whether  it  does  or  does  not 
open  vents?  And  yet,  if  the  position  taken  by 
plaintiff  as  ground  for  recovery  in  this  action 
be  correct.— that  the  citjr  is  responsible  for  the 
gases  which  breed  in  its  sewers,— then  the 
spectacle  will  soon  be  presented  of  actions  for 
damages  against  the  city  because— First,  it  does 
not  open  its  sewers,  and  thereby  allow  the 
gases  therefrom  to  escape,  thereby  causing  an 
explosion;  because,  second,  it  does  open  its 
sewers,  and  thereby  an  explosion  is  caused; 
because,  third,  it  opens  its  sewers  to  allow  the 
gases  (o  escape,  and  thereby  becomes  liable  for 
disease  and  death  scattered  by  reason  of  the  es 
cape  of  such  gases;  because,  fourth,  it  does 
not  pump  out  the  sewage  from  the  sewers,  or 
at  least  does  not  use  a  liberal  quantity  of  dis- 
infectants so  as  to  deodorize  the  contents  of 
the  sewer  and  thus  render  them,  if  not  sweet, 
at  least  innocuous.  Such  are  the  possibilities  of 
municipal  liability  which  present  themselves 
if  the  present  action  can  be  maintained.  And 
.  if  it  can,  it  might  be  well  to  suggest  that,  if 
the  city  is  thus  to  be  made  an  insurer,  it  ought, 
at  least,  as  some  compensation,  to  be  allowed 
to  issue  accident  policies,  and  take  premiums 
on  the  multitudinous  risks  it  is  thus  compelled 
to  assume.  Hitherto  it  bad  been  supposed  that 
it  was  the  peculiar  and  exclusive  purpose  and 
function  of  sewers,  and  that  they  were 
adapted,  devised,  and  designed,  to  conceal  and 
carry  off  the  foulness  which  accumulates 
where  great  bodies  of  people  congregate,  aud 
not  to  disseminate  mephitic  odors  and  gases, 
thus  poisoning  the  atmosphere  throughout  the 
city. 

7.  Furthermore,  Mill  Creek  sewer,  as  was 
conceded  at  the  trial,  was  constructed  in  a 
manner  that  left  nothing  to  be  desired.  It  had 
been  built  some  thirty-four  years,  and  no  acci- 
dent of  the  nature  now  presented  had  ever  oc- 
curred in  it.  Indeed,  it  does  not  appear  that 
an  occurrence  of  such  sort  had  ever  before 
happened.  Now,  it  is  settled  by  abundant  au 
thorities,  and  by  numerous  and  frequent  ad- 
judications, that  it  is  not  negligence  to  omit  a 
precaution  which,  if  taken,  would  have  pre- 
vented the  injury,  when  the  injury  could  not 
reasonably  have  been  anticipated,  and  would 
not,  unless  in  exceptional  circumstances,  have 
happened  because  of  the  omission.  Such  in- 
stances are  assigned  to  the  domain  of  inevita- 
ble accident,  for  which,  no  one  being  negli- 
gent, no  <»ne  is  responsible.  Thus  in  Dougan 
V.  Chnmplain  Transp,  Co.  56  N.  Y.  1,  D., 
plaintiff's  intestate,  was  a  passenger  upon  de 
fendant's  boat  on  Lake  Champlain.     The  for- 
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or  4  feet  high,  with  gangways  upon  each 
side,  closed  by  rails  hinged  to  the  bulwarks,  and 
of  the  same  height,  and  coming  down  upon  stan- 
chions in  the  center  of  the  gangway,  leaving  the 
space  beneath  open.  This  deck  was  not  de- 
signed for  passengers,  but  they  were  permitted 
to  come  upon  it  with  knowledge  of  defendant's 
employees.  D.  came  out  thereon.  His  hat  blew 
off.  He  sprang  to  recover  it,  slipped  under 
the  gangway  rail,  fell  overboard,  and  was 
drowned.  It  appeared  that  all  the  boats  upon 
the  lake  were  constructed  in  the  same  manner; 
that  they  had  been  so  run  for  many  years;  and 
there  was  no  proof  tending  to  show  that  an^ 
one  had  ever  before  gone  overboard  in  this 
way,  or  that  such  danger  had  been  appre- 
hended. Held,  that  the  evidence  failed  to 
show  negligence  on  the  part  of  defendant, 
and  that  plaintiff  was  properly  nonsuited.  So. 
too,  in  Huhbell  v.  Yonkers,  plaintiff  was  riding 
along  one  of  defendant's  streets,  the  roadbed 
of  which  was  30  feet  wide,  macadamized,  and 
in  good  condition.  On  one  side,  where  the 
street  was  graded  up  about  12  feet,  there  was 
a  sidewalk  10  feet  wide,  separated  from  the 
roadbed  by  a  curbstone  8  inches  high.  There 
was  no  fence,  wall,  or  other  obstruction  to- 
guard  the  outer  edge  of  the  sidewalk.  The 
horse  attached  to  the  wagon  in  which  plaintiff 
was  riding  became  frightened  and  commenced 
to  shy,  and,  spite  of  the  efforts  of  the  driver, 
went  over  the  curbstone  and  sidewalk,  and 
down  the  embankment,  carrying  the  wagon 
and  plaintiff  with  him.  In  an  action  to 
recover  damages  for  injuries  received  by 
plaintiff  it  appcMred  that  the  street  had  been 
in  the  same  condition  since  its  opening,  over  tec 
years  before,  and,  so  far  as  appeared,  no  simi- 
lar accident  had  occurred.  Held,  that  -defend- 
ant was  not  liable,  that  the  accident  was  one- 
of  a  class  so  rare,  unexpected,  and  unforeseen, 
defendant  could  not  be  charged  with  negii- 
erence  for  a  failure  to  guard  against  it.  104  N. 
Y.  434,  58  Am.  Rep.  522.  A  mule  caught  its 
foot  in  a  hole  in  a  railroad  track  so  smtill  that 
no  one  could  have  foreseen  such  result.  Held, 
no  liability.  Nelson  v.  Chicago,  M.  d  St.  /*. 
R.  Co.  30  Minn.  74.  Similar  nonliability  was 
announced  where  a  workman  was  painting  by 
lamplight  the  inside  of  a  tank  with  an  ap- 
proved and  long- used  paint,  bought  ready  for 
use,  and  the  benzine  In  the  paint  caused  an 
explosion.  Allison  Mfg.  Co.  v.  McCormick, 
118  Pa.  519.  From  some  unexplained  cause  a 
telegraph  wire  across  a  track  sagged,  and,  hit- 
ting a  brakeman  on  top  of  a  car,  broke,  at  the- 
same  time  becoming  fastened  to  the  car  brake. 
The  end  caught  a  man  engaged  in  business 
near  the  depot,  and,  the  wire  being  drawn 
along  by  the  moving  train,  the  man  was  killed. 
Held  to  be  an  accident.  "Negligence,"  sayst 
Mitchell,  Ch.  J.,  "is  not  to  be  presumed  from 
the  fact  of  an  occurrence  like  that  involved  in 
the  present  case,  the  statement  of  which  sug- 
gests its  anomalous,  exceptional,  and  extraordi- 
nary character."  Wabash,  St.  L.  cfe  P.  R.  Co. 
V.  Locke,  112  Ind.  404.  Like  rulings  have 
been  announced  where  accidents  have  hap- 
pened from  machinery,  where  their  liability  to 
happen  is  proved  only  by  their  actual  happen- 
ing. Richards  v.  Rough,  53  Mich.  212: 
S^f»gren  v.  Hall,  Id.  274.  In  CMaliey  v.  Mis- 
souri P.  R.  Co.  113  Mo.  319,  the  tunnel  had 
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been  used  for  thirteen  years,  and  in  an  action 
brought  for  the  death  of  the  plaiotiff's  husband, 
employed  in  the  defendant's  tunnel,  tbrougli 
which  it  operated  locomotives  and  cars,  the 
petition  chareed  that  the  tunnel,  because  the 
fan  that  veuiilated  it  was  out  of  repair,  was  in 
a  dangerous  condition,. being  filled  with  steam, 
smoke,  and  poisonous  gases;  and  that  defend- 
ant, well  knowing  this  fact,  which  was  un- 
known to  the  deceased,  negligently  ordered 
him  to  go  into  the  tunnel,  whereby  he  was 
choked,  strangled,  and  killed.  Held  that  as 
there  was  total  failure  of  the  evidence  to  show 
that  the  smoke  in  the  tunnel,  when  dece  lent 
entered,  was  dangerous  to  human  life,  or  to 
shovf  that  defendant  could  have  anticipated  a 
condition  of  the  tunnel  dangerous  to  human 
life,  plaintiff  could  not  recover.  To  the  like 
effect,  see  Cooley,  Torts,  91  et  fieq.;  Withers  v. 
Sorth  Ktnt  R.  Co.  27  L.  J.  Exch.  417;  Loftus 
V.  Union  Ferry  Co.  84  N.  Y.  455,  38  Am.  Rep. 
533;  Cleveland  v.  New  Jersey  ti,  B.  Co.  68  N. 
Y.  306:  Svtton  v.  New  York  C.  d  H.  R.  M,  Co. 
68  N.  Y.  248;  Bishop,  NonCont.  L.  §^  182. 
447:  Bithap  v.  •Ufiion  R.  Co.  14  R.  I.  314,  61 
Am.  Rep.  886;  Wright  v.  Wilmington,  92  N. 
C.  156.  The  same  principle  is  recognized  in 
Fiori  V.  St.  lumis,  69  Mo.  841,  33  Am.  Rep. 
504,  where  the  city  was  held  not  liable  to  a 
person  for  injuries  inflicted  by  the  fall  of  a 
market  house,  caused  hj  a  wind  storm  of  un- 
precedented force  and  violence.  It  is  unneces-. 
sary  to  f^ay  here  whether  the  case  might  not 
have  rested  on  another  ground.  It  is  certainly 
opposed,  in  any  event,  to  a  recovery  by  plain- 
tiff. 

8.  3foreover,  the  defendant  city,  in  the  con- 
struction of  >Iii)  Creek  sewer  and  in  its  main- 
tecance,  was  and  is  engaged  as  a  governmental 
agency  in  the  i>erformance  of  a  public,  sanitary 
duty  for  the  public  good,  and  not  for  its  own 
private  advantage  or  emolument.  In  such  cir- 
cumstances it  is  well  settled  in  this  state,  as 
well  as  in  many  other  jurisdictions,  that  a  mu- 
Dicipality  is  not  liable  in  damages  for  the 
wrongful  or  negligent  acts  of  its  officers  and 
servants,  unless  made  thus  liable  by  positive 
law  or  by  inevitable  implication.  Murtnugh 
V.  Si.  lj>uU,  44  Mo.  479;  Heller  v.  Sednlia,  53 
Mo.  159,  14  Am.  Rep.  444;  McKenna  v  St. 
Lovis,  6  Mo.  App.  320;  Arimtrong  v.  Bruns- 
irick,  79  Mo.  819;  Carrington  v.  St.  Louis,  89 
Mo.  212,  58  Am.  Rep.  108;  Moxmilian  v.  New 
T&rk^  62  N.  Y.  160,  20  Am  Rep.  468;  Hill  v. 
Bo^n,  122  Mass.  844,  23  Am.  Rep.  332;  De- 
troit V.  Blaekeiby,  21  Mich.  84, 4  Am.  Rep  450; 
2  Dill.  Mun.  Corp  4th  ed.  §^965,  965a.  975- 
977,  980,  and  cases  cited.  Carrington  v.  St. 
Loui»,  mpia,  while  it  correctly  states  the  prin- 
ciple applicable  to  this  class  of  cases,  yet  its 
application  in  that  instance  suggests  an  inter- 
rogation point,  as  to  which  see  5:^  58,  60,  210, 
974,  975.  Dill  Mud.  Corp.  4th  ed!  Besides,  if 
tlie  theory  con  tended  for  by  plaintiff  is  to  pre- 
vail, it  would  result  in  casting  on  defendant 
city  a  task  impossible  of  performance,  as 
already  indicated,  and  one  which,  if  it  could 
be  performed,  would  subject  the  city  to  fresh 
liabilities  bv  reason  of  such  performance,  and, 
io  addition 'thereto,  would  defeat  and  destroy 
the  very  purpo^  and  function  which  a  sewer 
is  obviously  designed  to  accomplish,  to  wit,  to 
prevent  the  air  of  the  municipality  from  being 
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contaminated  by  foul  odors  and  other  conta- 
gious and  infectious  gases  and  emanations. 
When  a  city  has,  as  in  this  insUKnce.  built  a 
sewer  in  a  most  admirable  manner,  and  haS' 
kppt  such  health-preserving  conduit  free  from 
obstructions,  its  complete  duty,  whether  con- 
sidered a  public  or  a  corporate  one,  has  been> 
entirely  discharged. 

9.  It  onlv  remains  to  say  that  there  is  noth- 
ing in  the  facts  in  evidence  which  by  any  pos- 
sibility casts  any  blame  or  liability  on  defend- 
ant oil  company.  It  cannot  be  considered  as 
having  permitted  the  oils  to  escape  and  run 
into  the  sewer,  merely  because  it  did  not  forbid 
the  oils  which  ran  from  its  premises  into  the 
streets  and  on  the  railroad  tracks  from  beings 
turned,  by  means  of  trenches  dug,  into  the 
sewer,  nor  because  it  did  not  use  force  to  pre- 
vent this  from  being  done.  For  the  foregoing^ 
reasons  the  judgment  should  be  affirmed:  and 
for  which  reasons  I  dissent  from  the  majority 
opinion. 

Bnr^eflfl  and  Robinflon*  JJ.,  concur. 


(Division  2). 
STATE  of  Missouri,  Appt., 

V. 

Alexander  McCABE  et  al.,  Regpis. 
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1.  The  name  and  sifl^iuttiare  of  a  claim- 
ant agency  8ub6crit>ed  to  threaten ing'  letters' 
and  circulars  which  are  sent  In  violation  of  Hev* 
Stat.  1889,  t  37KS,  l8  entirely  Immaterial  to  the 
offense  of  the  persons  who  sent  them. 

8.  The  eonsUtutional  rights  of  property* 
do  not  indnde  the  ri^ht  to  send  letters 
or  circulars  to  a  debtor,  threatening  to  advertise 
a  claim  against  him  for  .sale,  which  constitutes 
an  offense  under  Kev.  Stat  1889,  S  3782,  as  a  threat 
to  injure  his  credit  or  reputation. 

8.  The  constltntlonal  ffoaranty  of  the 
rifrlit  to  speak,  write,  or  pnhlishon  any 
subject,  does  not  extend  to  the  sending  of  letters 
•or  circulars  to  a  debtor,  threatening  to  advertise 
a  claim  against  him  for  sale,  which  is  a  threat  to 
injure  his  credit  or  reputation,  in  violation  of 
Rev.  Stat.  1889,  §378S. 

(October  7, 1896.) 

APPEAL  by  the  state  from  a  judgment  of 
the  St.  Louis  Court  of  Criminal  Correction 
quashing  an  indictment  for  sending  threatening 
letters  contrary  to  the  provisions  of  the  statute. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  E.  MulTihill,  James 
L.  Hopkins,  and  Howe  &  Howe,  for  ap- 
pellant: 

The  information  is  drawn  under  §  3782.  Rev.. 
Stat,  1889,  and  is  in  proper  and  approved 
form. 

Kellev,  Crim.  Law  &  Pr.  §  919;  State  v. 
Barr,  28  Mo.  App.  84. 


Note.— For  libel  by  bad-debt  collection  agrency, 
flee  also  State  v.  Armstronflr  (Mo.)  13  L.  R.  A.  419; 
Muetze  v.  Tuteur  (Wis.)  9L.  K.  A.  86. 
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This  is  ao  unlawful  threat  and  was  made  for 
the  purpose  of  extortinj?  money  through  fear 
that  could  not  be  collected  by  legal  proc- 
ess. But  if  the  threat  were  even  ambiguous 
the  state  is  entitled  to  introduce  parol  evidence 
to  explain  its  contents  or  meaning,  and  whether 
it  contained  the  alleged  threat  as  charged  is  a 
question  for  the  jury. 

Kelley,  Crim.  Law  &  Pr.  §  919;  State  v. 
Linthicum,  68  Mo.  66;  People  v.  Braman,  30 
Mich.  468:  State  v.  Bart,  gupra. 

Mr.  Willis  H.  Clark*  for  respondents: 

Penal  statutes  are  always  to  be  strictly  con- 
strued for  the  benefit  of  the  citizens.  A  stat- 
ute ought  to  be  so  construed  that  no  man  who 
is  innocent  can  be  punished  or  endangered. 

State  V.  McLain,  49  Mo.  App.  898;  State  v. 
McGance,  110  Mo.  898;  State  v.  Bryant,  90  Mo. 
584. 

On  an  indictment  for  robbery  in  the  first  de- 
gree, the  prosecuting  witness  gave  evidence 
tending  to  prove  the  offense,  and  the  defendants 
gave  evidence  admitting  taking  money  from 
him  by  force  and  violence,  but  showing,  if 
true,  that  he  owed  one  of  them  $2,  that  they 
demanded  it  of  him,  forcibly  took  a  $5  bill 
and  some  silver  from  him.  and  offered  to  give 
him  his  change  over  the  $2,  which  he  refused. 
The  act  committed  was  within  the  letter 
of  the  statute  (g  8580),  but  was  it  within  its  in- 
tention and  spirit?  This  court  ruled  that  if  the 
evidence  of  defendants  was  true  there  was.no 
offense  committed  and  defendants  should  be 
acquitted. 

State  V.  Broton,  104  Mo.  865;  Broicn  v.  State, 
28  Ark.  126;  Driscoll  v.  People,  47  Mich.  418. 

One  does  not  commit  robbery  who  by  vio- 
lence compels  a  debtor  to  pay  him  what  he 
owes. 

Bishop,  Crim.  L.  §  1162;  Beg.  v.  Uemmings, 
4  Fost.  &  F.  50;  Beg.  v.  Johnson,  14  U.  C.  Q. 
B.  569. 

The  statute  against  sending  threatening  let- 
ters with  a  vieWof  extorting  money,  etc.,  was 
intended  to  embrace  only  cases  where  the  in- 
tent is  to  obtain  that  which  in  justice  and 
equity  the  writer  of  the  letter  is  not  entitled  to 
receive. 

People  V.  Griffin,  2  Barb.  427;  Mann  v.  State, 
47  Ohio  St.  556,  11  L.  R.  A.  656;  People  ▼. 
Thomas,  3  Hill.  169;  Ber  v.  Williams,  7  Car.  & 
P.  854;  State  v.  Hammond.  80  Ind.  80,  41  Am. 
Rep.  791;  Com.  v.  Jones,  121  Mass.  67.  28  Am. 
Rep.  257;  United  States  v.  Elliott,  51  Fed.  Rep. 
807;  Embry  v.  Com.  79  Ky.  439. 

An  injury,  legally  speaking,  consists  of  a 
wrong  done  to  a  person,  or  in  other  words  a 
violation  of  his  right. 

Parker  v.  Griswold,  17  Conn.  302,  42  Am. 
Dec.  789;  Victor  Min.  Co.  v.  Morning  Star 
Min.  Go.  50  Mo.  App.  525;  Charless  v.  Ban- 
kin,  12,  566,  66  Am.  Dec.  642;  Cooley,  Torts, 
2d  ed.  880. 

Where  a  party  has  a  legal  right  to  do  a  par- 
ticular act  the  motive  with  which  he  may  as- 
sert his  right  will  not  give  a  right  of  action 
even  where  malice  prompted  the  act. 

MaJum  V.  Brmcn,  13  Wend.  261. 28  Am.  Dec. 
461:  Auburn  dk  C.  PI.  Bond  Go.  v.  Douglass,  9 
N.  Y.  444;  GJiat field  v.  Wilson,  28  Vt.  49;  Gc- 
cum  Co.  V.  A.  &  W.  Sproffue  Mfg.  Co.  84  Conn. 
530;  Stevenson  v.  :Seicn1iam,  13  C.  B.   285;  1 
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Wait,  Act.  &Def.  86,  36:  Cooley.  Torts.l  2d  ed. 
832. 

The  letters  sent  out  in  the  information  show 
that  the  claimant  agency  held  for  a  creditor  a 
claim  against  Post  the  existence  and  validity 
of  which  claim  are  not  negatived  in  the  in- 
formation, and  is  therefore  confessed. 

State  V.  Hammond,  80  Ind.  80,  41  Am.  Reo. 
791:  Embry  V.  Com.  79Ky.439. 

The  unpaid  and  valid  claim  against  Post  in 
the  hands  of  the  creditor  or  his  agent  or 
attorney  was  and  is  as  much  property  as  a 
horse  or  a  house.  Its  owner  possessed  every 
right  and  attribute  of  ownership  over  it  includ- 
ing the  right  to  demand  and  receive  payment 
or  to  advertise  and  sell  it,  as  he  might  sell  any 
other  propertv  and  as  accounts  are  daily 
bought  and  sold. 

Beg.  V.  Coghlan,  4  Fost.  &F.  816;  McClair  v. 
Wilson,  18  Colo.  82;  Wilson  Sewing  MacJi.  Co. 
V.  Gurry,  126  Ind.  161. 

Depriving  an  owner  of  property  of  one  of 
its  essential  attributes  is  depriving  him  of  his 
property  within  the  meaning  of  the  constitu- 
tional provision  that  no  pers6n  shall  be  de- 
prived of  life,  liberty,  or  property  without  due 
process  of  law. 

StaU  V.  Julow,  129  Mo.  163,  29  L.  R.  A. 
257. 

Ganttt  P.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  the  state  from  a  judg- 
ment of  the  St.  Louis  court  of  criminal  cor- 
rection, quashing  an  information  against  the 
respondents.  On  January  17,  1896J'an  infor- 
mation was  filed  in  said  court  charging  de- 
fendants with  the  offense  of  sending  a  threat- 
ening letter.  It  was  quashed  on  motion  of 
defendants.  On  January  28th  an  amended 
information  was  filed  by  the  assistant  prose- 
cuting attorney,  in  words  and  figures  as  fol- 
lows: 

State  of  Missouri,  Plaintiff,  vs.  Alexander  Mc- 
Cabe,  Henry  8.  McCabe,  and  H. 
M.  Tileston,  Defendants. 
In  the  St.  Louis  Court  of   Criminal  Correc- 
tion.- 

Richard  M.  Johnson,  assistant  prasecutioi? 
attornev  of  the  St.  Louis  court  of  criminal 
correction,  now  here  in  court  on  behalf  of  the 
state  of  Missouri,  amended  information  makes 
as  follows: 

That  Alexander  McCabe,  Henry  S.  McCabe, 
and  H.  M.  Tileston,  in  the  city  of  St.  Louis 
aforesaid,  on  the  8th  day  of  January.  1896, 
unlawfully,  knowingly,  and  maliciously  did 
send  and  deliver  to  one  James  Post,  by  Lnited 
States  mail,  inclosed  in  one  envelope,  certain 
letters,  writings,  printings,  circulars,  and  cards, 
with  the  name  and  signature  of  "The  Claimant 
Agency'*  subscribed  thereto,  directed  to  the 
said  James  Post  by  the  name  and  description 
of  Mr.  James  Post,  signed  on  the  back  thereof, 
then  and  there  and  therein  threatening  to  in- 

i'ure  the  credit  and  reputation  of  the  said  James 
*ost,  which  said  letters,  writings,  printings, 
circulars,  and  cards  were  and  are  in  words  and 
figures  as  follows,  that  is  to  say: 

"The  C'laimant  Agencv  (Incorpoi-ated).  Room 
120.  Laclede  Building,* St.  Louis,  Mo.,  1-18, 
1896.     We  are  authorized  to  publish  in  our 
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Tor  Sale'  columns  the  claim  we  bold  against 
yoa.  Tou  have  ij^nored  it  so  lonsr,  the  palieoce 
of  your  creditor  has  become  exhausted.  The 
Ciaimaot  will  contain  the  same  io  its  next  is- 
sue. Wc  must  also  place  every  month  io  the 
houses  opposite  and  adjacent  to  your  residence 
t!tj  of  the  inclosed  circulars  directed  to  your 
address.  If  you  are  unable  to  settle  in  full,  a 
pavmeDt  will  stop  proceedings  against  you,  as 
well  as  publication  of  the  debt. 
Kespectfull^, 

The  Claimant  Agency. 
"Make  settlement  direct  with  this  office. 

"The  claim  of  $ we  hold  against  you 

is  yet  unpaid.  *  Honesty  is  the  best  policy.' 
CdV  aod  make  arrangements  to  settle  the  debt. 
"Complimentary.  The  Claimant  Agency, 
Publishers,  Room  120,  Laclede  Building,  St. 
1/tuis.  Fill  out  the  coupon,  and  return  to  us 
wilb  list  of  accounts.  We  will  offer  for  sale 
ten  claims  complimentary,  and  mail  copy  of 
the  Claimant  containing  same  to  each  debtor. 
Before  publishiDg  we  will  endeavor  to  obtain 
Bome  money  for  you  on  the  accounts.  The 
Cklm&ni  Agency. 

"Collection  Department.  Our  regular  mem- 
bersbip  fee  is  $10  00  per  year,  including  sub- 
scription to  the  Claimant.  Claims  *For  Sale' 
can  be  inserted  therein  at  the  rate  of  25  cents 
per  Dame,  per  month,  by  nonmembers. 

"FOR  SALE— The  following  judgments: 
A^^ainsi  Leon  D.  Boucher,  1049  £>e  Hodia- 
moDt  arenue,  $24.88.  for  unpaid  grocery  bill, 
igafnst  George  W.  Ferguson,  5036  Bell  ave- 
Due.  $64.25,  for  unpaid  grocery  bill.  Against 
John  J.  McCann,  1710  Chestnut  street,  $29.95, 
for  unpaid  erocery  bill. 

"The  Claimant  Agency  (Incorporated),  Pub- 
lishers and  Collectors,  Room  120,  Laclede 
fiuildJDg.  St.  Louis,  Mo." 

Which  said  letters,  writings,  printinj^,  cir- 
culars, and  cards  were  sent  out  and  delivered 
through  the  United  States  mails  to  the  said 
James  Poat  by  said  defendants,  unlawfully, 
knowingly,  and  maliciousl}*,  for  the  purpose 
of,  aod  therein  threatening  to,  injure  the  credit 
aod  reputation  of  the  said  James  Post,  by 
brioging  him  into  disrespect  and  disrepute 
with  bis  friends,  neighbors,  and  associates, 
contrary  to  the  form  of  the  statute  in  such 
Ci>e  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state. 

Richard  M.  Johnson. 
A«r.  Pros  Atty.  for  St.  Louis  Court  of  Crimi- 
nal Correction. 

Subscribed  and  sworn  to  by  James  Post, 
Jany.  28,  1806,  before  the  clerk  of  said  court. 

Co  the  same  day  the  defendants  filed  their 
motion  to  quash,  in  the  following  words:  **(!) 
^v(\  ioformatioD  is  not  sufficient  in  law.  (2) 
^'iid  ioformation  is  not  sufficient  in  substance. 
'•^'  Said  information  is  vaisue,  indefinite, 
and  oncertain.  (4)  Several  distinct  charges 
seair.st  these  defendants  are  alleged  in  said 
information  in  one  count.  (5)  The  acts 
cbareed  against  tbese  defendants  in  said  in- 
furmation  are  such  as  these  defendants  have 
&n  iuberent  rfgbt  to  do,  which  right  is  guar- 
anteed to  them,  and  each  of  them,  under  and 
by  the  Constitution  of  the  state  of  Missouri,  and 
nnder  and  by  tbe  Constitution  of  the  United 
^ates  of  America.  (6)  Said  information  fails  I 
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to  inform  these  defendants  with  certainty 
as  to  tbe  nature  and  cause  of  tbe  accusation 
against  them,  therein  violating  the  provi- 
sions of  the  Constitution  of  the  state  of 
Missouri  and  the  Constitution  of  the  United 
States  of  America.  (7)  Said  information  is  in 
violation  of  tbe  provisions  of  the  Constitutions 
of  tbe  state  of  Mi»souri  and  of  the  United 
States  of  America  with  reference  to  the  depri- 
vation of  life,  liberty,  and  property  without 
due  process  of  law.  (8)  Said  information  af- 
firmatively shows  that  neither  of  these  defend- 
ants is  guilty  of  any  offense  against  the  laws 
of  the  state  of  Missouri  such  as  is  charged 
against  them  therein.  (9)  Said  information 
affirmatively  shows  that  neither  of  these  de- 
fendants is  guilty  of  any  offense  against  tbe 
laws  of  the  state  of  Missouri  (10)  The  names 
of  all  material  witnesses  are  not  indorsed  upon 
said  information.'*  This  motion  also  was  sus- 
tained, and  the  prosecuting  attorney  took  all 
proper  steps  to  have  said  ruling  of  the  court 
reviewed  in  this  court,  on  the  ground  that  the 
decision  of  the  cause  involved  the  construction 
of  the  Constitutions  of  the  United  States  and 
of  this  state.     Mo.  Const,  art.  6,  §  12. 

The  information  was  intended  to  charge  an 
offense  under  §  8782.  Rev.  Stat.  1889,  which 
provides  that  "every  person  who  shall  Itnow- 
ingly  send  or  deliver  any  letter,  writing,  print- 
ing, circular,  or  card,  with  or  without  a  name 
subscribed  thereto  or  signed  with  a  fictitious 
name,  or  any  letter,  mark,  or  device,  threaten- 
ing to  accuse  any  person  of  a  crime,  or  to  kill, 
maim,  or  wound  any  person,  or  to  do  any  in- 
jury to  the  person,  property,  credit,  or  reputa- 
tion of  another,  though  no  money  or  property 
be  demanded  or  extorted  thereby,  shall,  on 
conviction,  be  adjudged  guilty  of  a  misde- 
meanor.*' It  will  be  observed  that  this  seriionf 
which  was  numbered  1526,  Rev.  Stat.  1879.  has 
been  amended  by  inserting  the  words  ''credit 
or  reputation."  The  St.  Louis  court  of  ap- 
peals, in  State  y.  Barr,  28  Mo.  App.  84,  in  1887 
held  that  the  sending  of  a  letter  threateointc  to 
publish  a  person's  name  in  a  "dead  beat"  book, 
whereby  his  credit  would  be  ruined,  was  not 
an  offense  under  §  1526,  Rev.  Stat.  1879,  be- 
cause "credit  and  reputation"  were  not  prop- 
erty, within  the  meaning  of  tbe  section  as  it 
then  read.  It  is  obvious  that  the  insertion  of 
"credit  and  reputation"  in  the  next  revision 
after  the  promulgation  of  that  decision  was  in- 
tended to  cover  threats  of  injury  to  the  credit 
or  reputation,  as  well  as  to  property  or  person. 
The  information  vsufficienlly  charges  that  the 
defendant  sent  a  letter  to  the  prosecutinir  wit- 
ness which  contained  circulars  and  writings 
threatening  to  injure  his  credit  among  his 
neiofhbors,  and  fully  set  out  tbe  means  and  the 
character  of  the  agencies  which  would  be 
adopted  and  employed  to  effectually  destroy 
his  credit  and  reputation,  to  wit,  by  placing 
every  month  in  the  houses  opposite  and  adja- 
cent to  his  residence  fifty  of  the  circulars  in- 
closed, directed  to  his  address. 

The  point  made  that  there  Is  no  allegation  as 
to  what  the  "Claimant  Agency"  was,  or  how 
defendants  were  connected  with  it,  is  without 
force,  for  the  reason  that  it  is  wholly  immate- 
rial whether  it  is  a  corporation  or  a  firm  name, 
or  wholly  fictitious.  The  offense  charged  is 
that  defendants  sent  these  threatening  circulars 
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and  wrltlDss.  Tbey  are  guilty  in  lendiog 
themselves  to  this  scheme  of  destroying  the 
credit  and  reputation  of  the  prosecuting  wit- 
ness. They  were  fully  advised  in  the  infor- 
mation of  the  nature  and  character  of  the 
offense  with  which  thev  were  charged. 

They  raise  the  question  of  the  constitution- 
ality of  the  law  itself.  They  assert  that,  con- 
ceding ihey  did  threaten  to  ruin  the  credit  and 
reputation'  of  the  prosecuting  witness  as  a 
business  man,  they  were  guilty  of  no  offense 
under  the  laws  of  this  state,  because  they  say 
they  bad  a  right  to  do  so.  Let  us  examine  this 
contention.  Can  it  be  maintained  that  the 
guaranty  in  the  Federal  and  state  Constitutions 
of  life,  liberty,  and  property  justifies  any  citi- 
zen in  threatening  to  desiroy  the  credit  or 
reputation  of  another  citizen?  If  it  can,  then 
it  amounts  to  this:  that  not  only  are  the  courts 
open  to  him  to  obtain  a  judgment  for  any  sum 
due  him,  and  the  process  of  the  law  is  awarded 
him  to  enforce  that  judgment,  but  in  addition 
thereto  he  has  the  right  to  threaten  the  publi- 
cation of  a  criminal  libel  whereby  he  may 
destroy  his  debtor's  credit  and  reputation. 
More  than  this,  he  may  avoid  the  courts  alto- 
gether, deprive  his  debtor  of  all  just  credits  and 
setoffs,  all  lawful  pleas  in  defense,  and, 
through  fear  of  the  ruin  of  his  credit,  he  may 
even  collect  an  unjust  debt,  or  obtain  an  un- 
conscionable advantage.  The  law  will  not 
countenance  or  tolerate  this  method  of  collect- 
ing debts.  The  state  has  provided  every 
needed  remedy,  both  ordinary  and  extraordi- 
nary, to  enforce  the  pnvment  of  all  just  debts 
through  the  agency  of  her  courts  of  justice, 
and  among  these  remedies  is  not  included  the 
right  to  threaten  to  destroy  credit  and  reputa- 
tion. Such  a  course  is  well  calculated  to  pro- 
duce a  breach  of  the  peace.  If  once  permitted 
and  sanctioned  by  the  courts,  it  will  soon 
degenerate  into  an  intolerable  and  oppressive 
wrong.  Unjust  claims  will  be  extorted 
from  timid  debtors.  Honest  and  deserving 
men  will  be  held  up  to  scorn,  and  published 
as  dishonest,  merely  because  they  have  not  the 
means  with  which  to  meet  their  obligations. 
The  pr'sition  of  counsel  that,  because  a  man  is 
too  poor  or  unable  to  meet  all  his  oblicrations 
as  soon  as  due,  no  wrong  can  come  to  him  by 
publishing  his  inability  to  do  so.  in  the  most 
offen.sive  manner,  cannot  be  countenanced  by 
this  court.  It  is  alike  unsound  in  law  and 
morals.  The  law  does  not  authorize  the  col- 
lection of  just  debts  even  by  the  malicious 
threatening  to  injure  the  debtor  in  his  person, 
properly,  credit,  or  reputation.  To  deny  him 
the  privilege  of  so  doing  in  no  sense  deprives 
him  of  the  protection  of  his  property  rights 
under  the  Bill  of  Rights  or  Constitution. 

Does  it  trench  upon  that  other  constitutional 
right,  securing  freedom  of  speech,  which  guar- 
antees •'that  every  person  shall  be  free  to  say, 
write,  or  publish  whatever  he  will  on  any 
subject,  being  responsible  for  all  abuse  of  that 
liberty?"  Judge  Cooley,  in  his  great  work  on 
Constitutional  Limitations,  6th  ed.  p.  518, 
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says:    *'The  constitutional  liberty  of  speech 
and  of  the  press,  as  we  understand  it,  implies 
a  right  to  freely  utter  and  publish  whatever  the 
citizen  may  please,  and  to  be  protected  against 
any  responsibility  for  so  doing,  except  so  far 
as  such  publications,  from  their  blasphemy, 
obscenity,  or  scandalous  character,  may  be  a 
public  offense,  or   as  by  their  falsehood  and 
malice  they  niay  injuriously  affect  the  stand- 
ing, reputation,  or  pecuniary  interests  of  indi- 
viduals."   The  Constitution  grants  no  immu- 
nity from    punishment    for   criminal    libels. 
"Libel"  is  defined  by  our  law  as  follows:     '*A 
libel  is  the  malicious  defamation  of  a  person 
maile  public  by  any  printing,  writing,  sign, 
picture,   representation   or  eftigy,  tending  to 
provoke  him  to  wrath  or  expose  him  to  public 
haired,  contempt,  or  ridicule,  or  to  deprive  him 
of  the  benefits  of  public  confidence  and  social 
intercourse;  any  malicious  defamation   made 
public  as  aforesaid  designed  to  blacken  and 
vilify  the  memory  of  one  who  is  dead,  and 
tending  to  scandalize  or  provoke  his  surviving 
relatives  and  friends."    Rev.  Stat.  1889.  si  8869. 
As  was  said  in  State  v.  Arrmtrong,  106  Mo.  895, 
13  L.  R.  A.  419.   *'The  evident  purpose  and 
design  of  the  defendant  and  the  association  he 
employed  .  .  .  was  to  publish  the  prosecutrix 
as  a  bad  debtor,  a  dishonest  person,  who  would 
not  pay  her  honest  debts,  and  to  degrade  ber 
in  the  eyes  of  the  public  and  her  employers, 
and  as  such  was  clearly  libelous,  and  within 
the  meaning  of  the  statute."    The  proposed 
mode  of  publishing  the  threatened  libel  clearly 
indicates  that  It  was  actuated  by  malice.    There 
is  nothing  in  the  Bill  of  Rights  which  would 
exonerate  defendants   from  responsibility  for 
such  a  criminal  libel,  if  actually  uttered  and 
published,  nor  to  shield  them  from  the  offense 
denounced  against  sending  a  letter  threatening' 
to  so  libel  him.     The  reason  why  libelous  pub- 
lications are  public  offenses  is  their  direct  ten- 
dency to  provoke  breaches  of  the  public  peace 
by  the  injured  parties,  and  their  friends  aod 
families  to  acts  of  revenge,  and  the  same  reason 
underlies  statutes  against  letters  which  threaten 
extortion  by  means  of  libel.     Such  statutes  do 
not  infringe   the  constitutional   right  of  an^* 
law-abiding  citizen.     Communications  of  this 
character,   with    the    intention    of    extorting 
,  money,  have  been   the  common  subjects   of 
,  legislation  both  in  Enerland  and  the  states  of 
this   Union.     2  Archbold,   Crim.   Pr.    &    PI. 
I  p.  1060,  and  notes.     And  such  laws  have  never 
I  beei)  supposed  to  be  obnoxious  to  freedom   of 
'  speech,  as  understood  in  our  free  institutions. 
I  On  the  contrary,  it  is  a  libel  on  the  Bill   of 
Rights,  which  guarantees  free  speech,  to  assert 
that  it  was  intended  to  protect  anyone  in  such 
despicable  practices.     State  v.  Ooodmn,  87  La. 
Ann   713. 

Without  further  elaboration,  we  hold  that 
the  court  of  criminal  correction  erred  in  quash- 
ing the  information,  and  Ms  judgment  is  reversed 
and  the  cause  remanded. 

Sherwood  and  Burg^esfl*  JJ.,  concur. 
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Isaac  LUND.  ItespL, 

V. 

CHIPPEWA  COUNTY  et  al,  AppU. 


.wis.. 


.) 


1.  Comities  axe  nmnieipalitlea  within  tbe 
meaning  of  Laws  1805,  chap.  138,  autborizinfr 
municipalities  to  make  donations  to  the  state 
borne  for  the  feeble-minded. 

£•  Implied  power  to  iasue  bonds  is  given 
to  a  county  r>y  authority  to  malce  a  donation  **of 
money  or  other  securities "  for  the  benefit  of  a 
fltate  home  for  the  feeble-minded. 

8.  Donations  by  a  county*  made  merely 
to  seeore  a  site  for  a  state  institution  for  tbe 
feeble-minded,  and  in  no  way  affecting  tbe 
effitdency  and  successful  operation  of  the  insti- 
tution when  established,  are  not  ajralnst  public 
policy. 

4.  The  constitutional  mle  of  uniform- 
ity in  taxation  is  not  violated  by  a  statute 
flutborizing  a  county  to  make  a  donation  to  se- 
cure the  location  of  a  state  institution  within 
the  county,  although  that  county  as  well  as 
others  will  be  taxed  for  its  maintenance. 

5.  The  use  of  county  IVinds  to  make  a 
donation  to  a  state  institution  for  the 
feeble-minded  in  order  to  secure  its  location 
within  that  county  Is  for  a  public  purpose,  and 
may  be  authorized  by  the  legislature. 

(June  19, 1896.) 

APPEAL  by  defendants  from  an  order  of 
the  Circuit  Court  for  Chippewa  County 
overruliD^  a  demurrer  to  the  complaint  in  an 
action  broug^ht  to  enjoin  the  issuance  and  sale 
of  certain  county  bonds.     Bettrned. 

Srateroent  by  Cassoday,  Ch.  J.: 
It  appears  from  tbe  complaint,  and  chapter 
138,  Laws  1895,  therein  referred  to,  entitled 
'"Au  act  to  Establish  a  Home  for  tbe  Custody, 
Training,  and  Education  of  the  Feeble- Minded, 
Epileptic,  aDd  Idiotic,  and  to  Appropriate  Cer- 
tain ^ums  of  Money  therein  Named."  and 
which  was  published  and  went  into  effect 
April  9,  1895,  and  which  act,  among  other 
things,  provided  in  effect  that  there  is 
hereby  created  and  established,  for  tbe  care, 
custody,  and  training  of  tbe  feebleminded; 
epileptic,  and  idiotic  of  this  state,  an  institu 
tion  to  be  known  as  "The  Wisconsin  Home 
for  the  Feeble  Minded:"  (1)  That  the  state 
b<»rd  of  control  select  a  suitable  site  for  such 
a  home,  and  have  power  to  receive  proposals 
for  a  donation  of  land  to  the  state  for  such 
ate,  and  to  receive  the  same  by  pift.  or  to  pur- 
chase such  site;  that  they  may  receive  pro- 
posals for  donations  of  money  or  other  securi- 
ties,  in  behalf  of  this  state,  for  the  benefit  of 
snch  home;  that  they  may  locate  the  same, 
bvand  with  the  consent  of  the  governor  of 
the  state,  at  snch  point  as  they,  together  with 


the  governor,  shall  deem  for  the  best  interest^ 
of  this  state,  and  receive  donations  or  be- 
quests which  may  be  made  for  its  mainte- 
nance and  support:  that  the  site  selected  shall 
comprise  not  less  than  200  acres  of  land  pos- 
sessing good  facilities  for  drainage  and  sew- 
erage, and  an  abundant  supply  of  pure  water; 
that  municipalities  of  this  state  are  hereby 
empowered  to  make  the  donations  herein  men- 
tioned for  the  establishment  and  building  of 
such  a  home.  (2)  That  the  general  super- 
vision and  government  of  the  home  shall  be 
vested  in  the  state  board  of  control,  pursuant 
to  the  law  creating  and  deflninir  the  duties 
of  said  board,  and  they  shall  establish  a  sys- 
tem of  government  for  the  institution,  and 
shall  make  all  necessary  rules  and  regula- 
tions for  enforcing  discipline,  imparting  in- 
struction, prescrviDg  health,  and  for  the  proper 
care  and  training  of  the  persons  in  said  home; 
that  they  shall  appoint  a  superintendent,  a 
matron,  and  such  other  officers,  teachers,  and 
employees  as  shall  be  necessarv.  who  shall  sev- 
erally hold  their  oftices  or  places  during  the 
pleasure  of  the  board.  (8)  That  all  feeble- 
minded, epileptic,  and  idiotic  persons,  resi- 
dents of  the  state,  or  any  such  persons  found 
therein  whose  residence  cannot  be  ascertained, 
may  be  admitted  to  said  home,  and  receive 
the  benefit  thereof,  free  of  charge,  subject  to 
such  rules  and  regulations  as  may  be  made  by 
the  said  board  of  control;  that  they  shall  adopt 
and  publish  a  schedule  of  maximum  charges 
and  expenses  for  such  patients  as  may  be 
placed  in  the  home,  but  who  shall  not  be  enti- 
tled to  be  admitted  or  kept  free  of  charge; 
provided,  that  all  provisions  of  chap.  82,  Rev. 
Stat,  relating  to  the  support  of  insane  persons, 
and  the  liability  of  counties  therefor,  shall  also 
apply,  as  far  as  practicable,  to  persons  admit- 
ted to  the  home  for  feeble-minded.  (4)  That 
said  home  shall  be  organized  into  three  de- 
partments, as  follows:  First,  a  school  de- 
partment for  the  educable  grades  or  classes; 
second,  a  custodial  department  for  fhe  helpless 
and  lower  types;  third,  such  other  depart- 
ments or  colonies  as  the  needs  of  the  institu- 
tion may  require.  (5)  That  as  soon  as  practi- 
cable such  trades  and  manual  industries  as  are 
adapted  to  these  several  departments  shall  be 
introduced  and  established  by  the  state  board 
of  control.  (6)  That  some  lime  prior  to  No- 
vember 19.  1895.  the  state  board  of  control  lo- 
cated said  home  at  Chippewa  Falls;  that  the 
place  of  said  location  is  the  extreme  southerly 
end  of  the  county;  that  the  board  of  super- 
visors for  Chippewa  county  at  its  regular  an- 
nual meeting  held  November  19,  1895,  passed 
an  ordinance  entitled  "An  ordinance  to  pro- 
vide for  the  donation  of  certain  money  to  the 
Wisconsin  Home  for  the  Feeble- Minded,  and 
to  provide  for  the  issue  of  county  bonds  there- 
for;" that  the  ordinance  was  duly  published  as 
required  by  law  November  20,  1895;  that  pur- 


Kort-Tbe  effect  of  a  jrift  to  the  public  as  brib- 
ery when  made  to  obtain  the  locAiion  of  county 
tmUdinga  or  to  obtain  some  other  public  improve- 
ment, is  thesubject  of  a  fwU  to  State,  North  OraDgre 
Baptist  Church,  v.  Orange  (N.  J.)  14  L  R.  A.  ©. 
8«e.Iiiaddltu>n,  Ayres  v.  Moan  (Neb.)  15  L.  R.  A.fi01. 

WLR.  A. 


What  are  public  purposes  for  which  public  money 
may  properly  be  used  is  tbe  subject  of  a  nofe  to 
Dagflrett  v.  Colgan  (Cai.)  14  L.  R.  A.  474.  See.  on 
the  same  question,  Baltimore  v.  Keeley  Institute 
(Md.)  '11  L.  R.  A.  646. 
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Buant  to  and  by  virtue  of  that  ordinance  the 
defendants  Firth  and  Sharp,  as  county  clerk 
and  cbairman  of  the  t)oard  of  supervisors, 
threatened  to.  and  were  about  to  issue  and  ex- 
ecute, in  their  official  capacity  as  such  clerk 
and  chairman,  in  behalf  of  the  county,  twelve 
negotiable  bonds  of  tbe  face  value  of  $1,000 
each,  and  one  negotiable  bond  of  the  face 
value  of  $700,  bearing  interest  at  the  rate  of  5 
per  cent  per  annum,  payable  annually,  and  the 
principal  sums  to  be  evidenced  by  such  bonds 
to  be  made  payable  five  vears  from  that  date, 
and  that  the  treasurer  of  ihe  county,  Henry 
Ck>etz,  has  advertised  for  sale,  and  threatened 
to  sell,  said  bonds.  December  5, 1895,  at  public 
auction,  to  the  hiirhest  bidder;  that  December 
4,  1895,  the  plaintiff,  a  resident  and  freeholder 
and  taxpayer  of  Chippewa  couniv,  com- 
menced this  action  in  behalf  of  himself  and  all 
other  taxpayers  of  that  county,  against  the 
county,  its  treasurer,  clerk,  and  cbairman  of 
its  board  of  supervisors,  and  in  his  complaint 
alleged,  in  effect,  the  facts  stated,  and  giving  a 
copy  of  said  ordinance,  and  also  alleged,  in 
effect,  that  the  county  clerk  threatened  to  and 
would  insert  $23,750  annually  in  the  tax  roll  of 
the  county  for  five  years,  beginning  with  1896, 
and  would,  unless  restrained,  levy  the  same 
against  all  the  taxable  property  of  the  county 
for  the  purpose  of  paying  said  bonds;  that  said 
ordinance  was  and  is  illegHl  and  void;  that  the 
appropriation  therein  contained  for  the  pay- 
ment of  said  bonds  was  and  is  wholly  without 
authorttv  of  law,  in  that  the  county  board 
had  no  legal  autboritv  to  create  an  indebted- 
ness of  the  county  for  the  purposes  men- 
tioned; that  the  plaintiff's  taxes,  and  the 
taxes  of  all  other  taxpayers  of  the  county, 
would  be  largely  increased  by  reason  of 
such  illegal  appropriation;  and  that  they 
would  thereby  suffer  irreparable  loss  and 
injuiy.  The  plaintiff  prayed  judgment  that 
the  ordinance,  and  all  proceedings  under  and 
by  virtue  thereof,  be  set  aside  and  declared 
null  and  void;  that  the  defendants  named  and 
their  successors  in  office,  be  perpetually  re- 
strained and  enjoined  from  enforcing  the  same. 
To  such  complaint  the  defendants  "demurred 
on  the  ground  that  it  did  not  state  a  cause  of 
action.  From  the  order  overruling  that  de- 
murrer, the  defendants  bring  this  appeal. 

Mesara.  W.  R.  Hoyt   and    L.  J.  Rusk, 

for  appellants: 

The  county  is  a  municipality  within  the  act. 

Norton  v.  Peck,  3  Wis  714;  Eaton  v.  Mahito- 
itor  County  Supers,  44  Wis.  4tt9;  State  v.  Hogue, 
71  Wis.  884;  Rookhout  v.  StaU,  6(5  Wis.  415. 

The  county  board  of  supervisors  had  au- 
tboritv to  issue  bonds. 

:^UU  V.  GUtmn,  U  Wis.  470,  78  Am.  Dec. 
721:  Clark  v.  Janeaville,  10  Wis.  136;  State  v. 
Madison,  7  Wis.  688;  1  Dill.  Mun.  Corp.  4th 
ed.  is  118;  Bleach.  Mun.  Corp.  is  8:^5;  La  Pointe 
Supers,  V.  aMnlUy,  47  Wis.  ZZl. 

The  unconstitutionality  of  the  act  is  sus- 
tained by  only  two  decisions. 

hiringston  County  Supers,  v.  Wetder,  64  III. 
427;  Wasson  v.  Wayne  County  Comrs,  49  Ohio 
St.  6>2,  17  L   R.  A  795. 

Livingitton  Cfmnty  Svpers,  v.  Weider^  supra, 
has  been  overruled  in  Burr  v.  Carbondale,  76 
111.  455,  and  Litingston  County  v.  Darlington, 
84  L.  R.  A. 


101  U.  8.  407,  25  L.  ed.  1016;  Hmsley  Twp.  v. 
People,  84  111.  544. 

In  Wasson  v.  Wayne  County  Comrs.  supra, 
the  court  cites  as  authority  to  sustain  its  de- 
cisions the  cases  of  State,  Board  of  Edu.,  v. 
Habftn,  22  Wis.  661;  Livingston  County 
Svpers,  V.  Weider,  supra;  Sleight  v.  PeopHe, 
Wetter  fwp,  74  111.  47. 

The  constitutionality  of  this  act  is  sustained 
bv  Livingston  County  v.  Darlington,  101  U.  8. 
407,  25  L.  ed.  1015;  Brodhead  v.  Milwaukee,  19 
Wis.  625.  88  Am.  Dec.  711;  Speer  v.  Biairs- 
viUe  School  Directors,  50  Pa.  150;  State,  Mc- 
Curdy,  v.  Tappan,  29  Wis.  664.  9  Am.  Rep. 
622;  Curtis  v.  Whipple,  24  Wis.  850;  Knowl- 
ton  V.  Rock  County  Supers,  9  Wis.  410;  Soens 
V.  Bactne,  10  Wis.  271;  Hasbrouck  v.  Mil- 
waukee,  18  Wis.  88,  80  Am.  Dec.  718;  Whit- 
ing V.  Sheyhoygan  cfe  F,  du  L,  R,  Co,  25  Wis. 
167,  8  Am.  Rep.  80. 

Mr,  T.  P.  Frawley,  with  Mr.  C.  T. 
Bunclyt  for  respondent: 

The  court,  at  the  instance  of  a  taxpayer, 
will  enjoin  the  issue  and  sale  of  bonds  for  an 
illegal  or  unlawful  purpose  or  when  issued 
without  authority  of  law;  and  will  enjoin  the 
levy  of  a  tax  not  authorized  by  law,  or  one 
which  violates  a  constitutional  provision. 

Hiffh,  Inj.  §^  1283,  1299;  Wright  v.  Bishop, 
88  111.  802;  Curtenius  v.  Hoyt,  87  Mich.  588; 
Foster  v.  Kenosha,  12  Wis.  617;  Lawson  ▼. 
Schvellen,  88  Wis.  288;  Willard  v.  Comstock, 
58  Wis.  566.  46  Am.  Rep.  657. 

Chapter  138  of  the  Laws  of  1895,  authoriz- 
ing "  the  municipalities  of  this  state  to  make 
the  donations  therein  mentioned."  does  not 
authorize  a  county  to  make  such  donations;  a 
county  is  not  a  municipality. 

Enc.  Brittanica,  MunicipaHty,  1  Dill.  Mun. 
Corp.  §^  22-27;  1  Desty,  Taxn.  ii§  97-99; 
Cooley,  Const.  Lim.  §§240,241;  WaWuimyr. 
Kemper,  55  III.  846.  8  Am.  Rep.  652;  LoHl- 
lard  V.Monroe,  11  N.Y.  892,  62  Am.  Dec.  190; 
Williamsport  v.  Com,,  Bair,  84  Pa  499,  24 
Am.  Rep.  208;  Norton  v.  Peck,  8  Wis.  714; 
Eaton  V.  Manitowoc  County  Svpers.  44  Wis. 
489;  C/iicago  t&  N.  W.  R,  Co,  v.  Oconto,  50 
Wis.  195,  86  Am.  Rep.  840;  Smith  v.  Sherry, 
50  Wis.  213;  CaOicart  v.  Comstock,  56  Wis. 
609;  State,  Uiles,  v.  Wood  County  Supers.  61 
Wis.  2{*0. 

Chapter  138,  Laws  of  1895,  contravenes  §  1, 
art.  8,  of  the  Constitution  of  Wisconsin,  and 
is  void. 

The  legislature  has  no  power  to  levy  a  tax 
on  the  property  of  Chippewa  county  sepa- 
rately from  the  taxable  property  of  the  rest  of 
the  state,  for  a  state  purpose,  without  the  con- 
sent of  the  people  of  Chippewa  county. 

Cooley,  Const.  Lim.  283;  Cooley,  Taxn. 
140.  142;  Dorgan  v.  Boston,  12  Allen.  2-33; 
Ilammett  v.  Philadelphia,  65  Pa.  146,  8  Am. 
Rep.  615;  Ex  paite  .Marshall,  64  Ala.  266; 
State,  McCurdy,  v.  Tappan,  29  Wis,  664.  9 
Am.  Rep.  622;  State,  Board  of  Edu.,  v.  Haben, 
22  Wis.  660. 

The  entire  taxing  power  is  vested  in  the 
legislature,  which  can,  in  proper  cases  and  fox- 
certain  purpo%es,  delegate  such  power  to  the 
political  subdivisions  of  the  state.  Such  polit- 
icrtl  subdivisions  have  no  inherent  power  to 
levy  a  tax  for  any  purpose,  but  have  such  only 
as  is  delegated  to  them  by  the  legislature. 
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1  Desty.  Taxn.  358,  470-475;  Cooley.  Taxn. 
889;  %  Dill.  Mun.  Corp.  §  821;  United  States 
y.  New  (Means,  98  U.  S.  881,  25  L.  ed.  225: 
Jnnlice  v.  Logansport,  101  Ind.  826;  26  Am.  & 
EDg.  Edc.  Law.  p.  18;  Knowlton  y.  Eoek 
County  Supers.  9  Wis.  411. 

The  legislature  has  do  power  to  delegate  its 
taxing  power  to  a  municipal  corporal tioo  or 
political  subdi vision,  except  for  local  or  corpo- 
rate purposes. 

1  Deaiy,  Taxn.  26,  258,  259.  274;  Cooley. 
Const.  Lim.  260:  People  v.  Parktt,  58  Cal.  644; 
FfJtter  V.  KenoHha,  12  Wis.  618:  Slinper  v. 
Henneman,  88  Wis.  510;  Taplar  v.  C/iandfer, 
9  Heisk.  349;  Washington  Arenve,  69  Pa.  352, 
8  Am.  Rep.  255;  State,  McCvrdy,  v.  Tappan, 
29  Wis.  684,  9  Am.  Rep.  622;  Const,  art.  2, 
S  22;  Jensen  v.  PoUc  County  Supers.  47  Wis. 
ZiZ. 

The  legislature  cannot  delegate  any  greater 
power  than  the  state  itself  possesses,  and  it 
must  observe  the  restrictions  of  the  organic 
law. 

Cooley.  Const.  Lim.  240;  2  Dill.  Mun.  Corp. 

t740,  778:  1  Desty,  Taxn.  259;  (rDonvell  v. 
iley,  24  Miss.  886;  Prtmm  v.  BelhviUe,  59 
Dl.  142;  Weightman  v.  Clark,  108  U.  S.  256, 
26  L.  ed.  392;  VfoMon  v.  Wayne  County  Comrs. 
49  Ohio  St.  622,  17  L.  R  A.  795;  People,  De- 
troU  A  II.  R.  Co.,  V.  Salem  Ticp.  Board,  20 
Micb.  474.  4  Am.  Rep.  400;  Anderson  v.  Hill, 
54  Mich.  487. 

The  rule  of  uniformity,  provided  by  §  1, 
art.  8.  of  the  Constitution,  requires  that  taxa- 
tion shall  be  uniform  within  and  for  the  district 
for  which  tlie  tax  is  levied. 

25  Am.  &  Eng.  Enc.  Law,  p.  60:  Cooley, 
Const  Lim.  494;  Cooley.  Taxn.  140,  148,  244; 
1  Desty,  Taxn.  175,  176;  Livingston  County 
Supers.  V.  Weider,  64  111.  427;  Wasson  v.  Wayne 
County  Comrs,  supra;  New  Orleans  y.  Fo^rchy, 
30  La.  Ann.  912;  D-ifar  v.  Fannington,  70  Me. 
515;  PUuUr  y.  State,  11  Neb.  547;  East  Port- 
land V.  Multnomah  County,  6  Or.  62;  Weight- 
man  y.  Clark,  103  U.  S.  256,  2«  L.  ed.  892; 
Knowlton  v.  lioek  County  Supers.  9  Wis.  411; 
Hale  V.  Kenosha,  29  Wis.  603. 

A  rule  of  taxation  that  requires  a  county  to 
contribute  twice  to  the  same  burden,  while 
other  counties  are  required  to  contribute  but 
ooce,  violates  g  \,  art.  8,  of  the  Constitution 
and  is  void. 

Cooler,  TaxD.  222;  State ^  Nunnemacher,  v. 
Mann,  76  Wis.  498. 

If  chapter  188  of  the  Laws  of  1895  violates 
the  rule  of  noiformity  it  is  unconstitutional  and 
void,  and  tbe  consent  of  the  board  of  super- 
visors cannot  validate  the  tax  levied  under  it. 

Cooley,  C:onst.  Lim.  240;  Cooley,  Taxn.  148; 
1  Desty,  TaxD.  269,  481;  0*Donnell  v.  Bailey, 
Primm  v.  Belle  mile.  People,  Detroit  d  H.  R 
Co.,  V.  Salem  Twp.  Board,  and  Wasson  v. 
^ayne  Otmvty  Comrs.  supra;  Whiting  v.  She- 
hofgan  A  F,  'du  L.  R.  Co.  25  Wis.  173,  8  Am. 
Rep.  30;  Anderson  v.  Hill,  54  Mich.  491. 

Under  chapter  136  of  the  Laws  of  1895,  the 
connty  board  of  Chippewa  county  had  no  au- 
thority to  issue  the  bonds  in  question. 

Merepolitica)  bodies,  constituted  as  counties, 
ire  for  the  purpose  of  local  police  administra- 
tion, and,  baviu^  the  power  of  levying  taxes 
for  the  purpose  of  paying  ail  county  charges 
created,  have  no  power  to  make  commercial 
MLR.  A. 


paper  of  any  kind,  unless  such  power  is  ex- 
pressly conferred  upon  them  or  clearly  implied 
from  some  other  power  expressly  given. 

1  Dill.  Mun.  Corp.  §^  123,  607;  Claiborne 
County  V.  Brooks,  HI  U.  S.  400,  28  L.  ed.  470; 
Police  Jury  v.  Britton,  82  U.  S.  15  Wall.  666, 
21  L.  ed.  251;  NashHUe  v.  Ray,  86  U.  8.  19 
Wall.  4B8. 22  L.  ed.  164. 

The  Constitution  is  a  limitation,  and  not  a 
grant  of  power. 

Hushnell  v.  Beloit,  10  Wis.  196. 

The  benefits  to  be  derived  by  Chippewa 
county  from  the  location  of  this  institution  at 
Chippewa  Falls,  are  not  such  as  to  make  a 
tax  levied  to  establish  and  maintain  it  a  tax 
levied  for  a  corporate  purpose. 

Livingston  County  Supers,  v.  Weider,  64  111. 
427;  Wasson  v.  Wayne  founty  Comrs.  49  Ohio 
Si.  622,  17  L.  R.  A.  795;  State,  BoardofEdu., 
V.  Haben,2^yf\a.  ti64;  Statf,  McCurdy,  v.  Tap- 
pan,  29  Wis.  664,  9  Am.  Rep.  622.       . 

The  legislature  cannot  do  indirectly  (by  del- 
egation) what  it  cannot,  under  the  Constitu- 
tion, do  directly. 

Cooley,  Const.  Lim.  240;  Nevil  v.  Clifford, 
68  Wis.  447;  La  Pointe  Supers,  v.  CMaUty,  47 
Wis  837. 

A  tax  cannot  be  apportioned  to  the  benefits 
or  supposed  benefits  received.  This  can  only 
be  done  by  '*  assessments"  in  cities  and  in  in- 
corporated villages. 

Wis.  Const,  art.  11,  §  8;  Weeks  v.  Milwau- 
kee, 10  Wis.  256. 

On  rehearing. 

All  the  power  of  taxation  is  vested  in  the 
legislature;  all  taxes  levied  by  a  political  sub- 
division are,  in  legal  efifect,  levied  by  the  state. 
The  power  of  the  legislature  to  tax  is  limited 
by  the  Constitution. 

Any  single  individual  has  a  right  to  insist 
that  the  public  docs  not  own  or  control  his 
property  for  the  purpose  of  donation. 

Peop/e,  Detroit  &  i/.  R,  Co.,  v.  Salem  Twp. 
Board,  20  Mich.  487,  4  Am.  Rep.  400. 

Taxes  levied  by  municipal  corporations, 
which  are  for  this  purpose  instruments  of 
tbe  state,  are,  in  legal  effect,  levied  by  the 
state. 

Justice  V.  Logansport^  101  Ind.  826;  Knowl- 
ton  V.  Rock  County  Supers.  9  Wis.  411. 

Can  the  stale,  by  its  legislature  or  its  infe- 
rior agents,  apportion  a  tax  for  a  state  pur- 
pose? 

A  tax  levied  for  a  state  purpose  must  be 
levied  upon  all  the  taxable  property  within 
the  state,  and  cannot  be  apportioned. 

Weeks  V.  Milvaukee,  10  Wis.  256. 

If  this  money  was  not  voted  for  a  local 
purpose,  but  for  a  state  purpose,  the  rule  of 
uniformity  was  brokeu. 

Wasson  V.  Wayne  County  Comrs.  49  Ohio  St 
622,  17  L.  R.  A.  795;  State,  Board  of  Edu.,  v. 
Haben,  22  Wis.  664;  State,  McCurdy,  v.  Tap- 
pan,  29  Wis.  679, 9  Am.  Rep.  622;  Desty,  Taxn. 
274;  Cooley,  Taxn.  140:  KnowUon  v.  Rock 
County  Supers.  9  Wis.  411,  Approved  in  Hale 
v.  Kenosha,  29  Wis.  664. 

In  respect  of  public  or  quasi  corporations, 
such  as  couniies,  as  distinguished  from  munic- 
ipal corporations  proper,  the  general  current 
of  authority  is  against  the  proposition  that,  as 
ordinarily  recognized  they  possess  any  power 
to  issue  negotiable  instruments. 
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1  Dill.  Mun.  Corp.  507;  Cooley,  Const.  Lim. 
240,  241;  Cooley,  Taxn.  143;  Clark  v.  Janes- 
ville,  10  Wis.  170;  Merrirkv.  Amherat, 12  AWeu, 
600;  State,  Bonrd  of  Edu.,  v  Eaben,  22  Wis. 
660;  State,  McGvrdy,  v.  Tappan,  29  Wis.  664. 9 
Am.  Rep.  622;  Whiting  v.  ahdioygan  <fe  F.  du 
L.  R.  Co,  25  Wis.  167.  3  Am.  Rep.  80;  Ellis  v. 
Northern  P.  R  Co,  77  Wis.  118.  ^ 

A  town  cannot  assume,  nor  can  the  slate 
compel  it  to  assume,  as  a  town  charf^e,  a  bur 
den  which  should  properly  be  borne  by  the 
whole  state.  A  local  assessment  for  a  general 
benefit  is  unconstitutional. 

Desty,  Taxn.  274;  Fotter  v.  Kenosha,  12 
Wis.  618;  Gordon  v.  Cornes,  47  N.  Y.  608; 
Livingston  County  v.  Darlington,  101  U.  S. 
407,  25  L.  ed.  1015;  State  v.  Nelson  County,  1 
N.  D.  88. 

CaBBoday»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  is  contended  by  counsel  for  the  plaintiff 
that  a  county  is  not  a  municipality,  within  the 
mearing  of  chap.  138,  Laws  1895.  Properly 
speaking,  municipal  corporations  are  brought 
into  existence  at  the  instance  or  request  of  the 
persons  residing  therein,  for  their  own  local 
advancement  and  convenience.  On  the  other 
hand,  counties  are  local  subdivisions  of  the 
state,  created  by  its  own  sovereign  power  and 
will,  without  the  particular  solicitation,  con- 
sent, or  concurrent  action  of  the  citizens 
thereof,  and  almost  exclusively  with  a  view  to 
the  policy  of  the  state  at  lar^e)  for  purpascs  of 
political  organization  and  civil  administration. 
1  Dill.  Mun.  Corp.  §  28.  The  same  learned 
author  says:  "The  phrase  'municipal  corpora- 
tion' is  used  with  us,  in  general,  in  the  strict 
and  proper  sense  just  mentioned;  but  some- 
times it  is  used  in  a  broader  sense,  that  includes 
also  public  or  quasi  corporations,  the  principal 
purpose  of  whose  creation  is  as  an  inslrumen- 
taiity  of  the  state,  and  not  for  the  regulation 
of  the  local  and  special  affairs  of  a  com- 
pact community."  Id.  §  20.  We  are  con- 
strained to  hold  that  counties  are  municipalities, 
within  the  meaning  of  the  provision  of  the  act 
which  declares  that  ** municipalities  of  this 
stale  are  hereby  empowered  to  make  the  do- 
nations herein  mentioned  for  the  establishment 
and  building  of  such  a  home."  Laws  1895. 
chap.  188,  ^  2.  Thus  in  Eaton  v.  Manitoicoc 
Cdunty  Supers.  44  Wis.  498,  it  is  said:  "Towns 
are  often  called  in  common  parlance,  and 
sometimes,  unguardedly  in  statutes,  'muuic- 
ipal  corporations,'  in  connection  with  counties, 
cities,  and  villages;  but  when  so  called  it  is  in 
the  sense  of  mere  corporations,  or  quasi  cor- 
porations, or  corporations  svb  modo,  only,  and 
not  in  the  sense  of  municipalities  proper." 
Cathcart  v.  Comsiock,  56  Wis.  606,  608.  The 
site  to  be  selected  was  to  comprise  not  less  than 
200  acres  of  land,  with  good  drainage  and 
sewerage  facilities,  and  an  abundant  supply  of 
pure  water.  It  would  hardly  be  expected  to 
find  such  a  site  in  a  city  or  incorporated  vil- 
lage. Besides,  the  act  makes  all  the  provisions 
of  chap.  32.  Hev.  Stat.,  relating  to  the  support 
of  insane  persons  and  the  liability  of  counties 
therefor,  applicable,  as  far  as  practicable,  to 
persons  admitted  to  the  home  for  the  feeble- 
minded. §  4.  Since  the  chapter  of  the  Re- 
vised Statutes  so  made  applicable  has  little  or 
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no  reference  to  cities  or  villages,  but  deals 
throughout  with  counties,  we  must  conclude 
that  by  the  word  "municipalities,^  as  used  in 
the  act  in  question,  the  legislature  intended  to 
include  counties. 

2.  It  is  contended  that  the  language  of  Ibe 
statute  is  not  broad  enough  to  authorize  the 
proposed  issue  of  the  bonds.  It  is  not  con- 
tended that  the  county  board  would  have  had 
such  power  in  the  absence  of  chap.  188,  Laws 
lb95.  By  that  act  the  state  board  of  control 
was  expressly  empowered  to  "receive  proposals 
for  donations  of  money  or  other  securities  in 
behalf  of  this  state  for  the  bent-fit  of  such 
home."  and  may  also  "receive  any  donations 
or  bequests  which  may  be  made  for  its  main- 
tenance and  support,"  and  the  ''municipalities 
of  this  state"  were  thereby  expressly  "em- 
powered to  make  the  donations  herein  [therein] 
mentioned  for  the  establishment  and  building 
of  such  a  home."  §  2.  The  words,  "other 
securities"  are  certainly  broad  enough  to  in- 
clude bonds.  If  the  county  board  had  power 
to  issue  such  "securities."  then,  under  the  de- 
cisions of  this  court,  they  had  the  implied 
power  to  put  them  in  the  form  of  bonds. 
MiIUy.  Oleason,  11  Wis.  470,  78  Am.  Dec. 
721;  State  v.  Madison,  7  Wis.  688;  State. 
Prient,  V.  Regents  of  Wis.  University,  54  Wis, 
170:  Oilman  v.  Milu^aukee,  01  Wis.  592. 
1  Reid,  Corporate  Finance,  §  8. 

8.  "The  legislature  may  confer  upon  the 
boards  of  supervisors  of  the  several  counties  of 
the  state  such  powers  of  a  local,  legislative,  and 
administrative  character,  us  thev  shall  from 
time  to  time  prescribe."  Wis.  Const,  art.  4, 
^  22.  In  construing  this  provision  of  our  Con- 
stitution, this  court  has  held  "that,  when  any 
subject  of  legislation  is  intrusted  to  said  county 
boards  by  general  words  in  a  statute,  they  ac- 
quire a  right  to  pass  any  ordinance  necessary 
or  convenient  for  the  purpose  of  disposing  of 
the  whole  subject  >o  committed  to  them,  and  for 
that  purpose  have  all  the  powers  of  the  state 
legislature  over  that  subject,  unless  the  statute 
restricts  the  power,  or  directs  its  exercise  in  a 
certain  way."  Iji  Pointe  Supers,  v.  O^Malley, 
47  Wis.  882;  Knight  v.  Ashland,  61  Wis.  23», 
The  county  was  expressly  empowered  by  stat- 
ute "to  apportion  and  order  the  levying  of 
taxes,  as  provided  by  law,  and  direct  the  raisttij^ 
of  such  sums  of  money  as  may  be  necessary 
to  defray  the  county  charges  and  expenses, 
and  all  necessary  charges  incident  to  or  aris- 
ing from  the  execution  of  their  lawful  aulhor- 
ily."     Rev.  Stat,  g  669,  subd.  5. 

4.  It  is  contended  that  the  authority  thus 
given  to  the  county  by  the  act  in  question  to 
donate  to  the  state  "money  or  other  securities 
for  the  establishment  and  building  of  such 
home"  was  contrary  to  public  policy,  and 
therefore  void.  This  court  has  held  that  "the 
legislature  may  impose  conditions  precedeot 
to  the  removal  of  a  county  seat,  in  addition  to 
those  imposed  by  the  state  Constitution." 
State,  Park,  v.  Portage  County  Supers,  24 
Wis.  49.  In  that  case  the  act  which  was  held 
valid  provided,  in  effect,  that,  after  a  majority 
of  the  votes  should  be  cast  in  favor  of  remov- 
ing the  county  seat  to  the  city  of  Stevens  Point, 
yet  it  should  not  be  so  removed  until  that  city 
should  first  place  at  the  control  of  the  county 
board  $10,000.    with  which  to  build  county 
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boUdiDes  at  that  place.  To  the  same  effect  is 
Pepin  County  v.  Prindle,  61  Wis.  311-814. 
Such  dooations  have  been  sanctioDed  in  several 
states.  Id.,  and  coses  there  cited;  Behawi  v. 
Ohio,  75  Tex.  87.  The  dooation  here  author- 
ized was  merely  to  secure  a  site  for  the  home, 
sod  in  no  wai^  affected  the  efficiency  and  suc- 
cessfui  operation  of  the  institution  when  estab- 
lished. Upon  the  authorities  cited,  we  must 
bold'tbat  the  authorizini;  of  such  donation 
was  not  against  public  policy. 

5.  The  principal  contention  is  that  the  au- 
thorization of  such  donations  was  repufroant 
to  tiiat  clause  of  our  Constitution  which  de- 
clares I  bat  **the  rule  of  taxation  shall  be  uni- 
form, and  taxes  shall  be  levied  upon  such 
property  as  the  legislature  shall  prescribe." 
^  1,  art.  8.  This  provision  manifestly  re- 
quires such  uniformity,  io  case  of  a  state  tax, 
to  extend  throughout  the  state;  Id  case  of  a 
county  tax,  to  extend  throughout  the  county; 
in  case  of  a  city  tax.  to  extend  throughout  the 
dty;  and,  in  case  of  a  town  lax,  to  extend 
throughout  the  town.  In  other  words,  the 
rule  of  uniformity  is  not  broken  merely  be- 
cause a  town  or  city  or  county  raises  a  special 
tax  for  local  purposes.  If  the  proposed  tax  to 
pay  the  $12,700  in  securities  donated  by  Chip- 
pewa county  may  properlr  be  regarded  as  a 
couoiy  tax,  then  the  question  of  uniformity  is 
not  involved,  since  there  is  no  pretense  that, 
in  levying  that  tax  upon  the  taxable  property 
in  that  county,  any  other  than  such  uniform 
rule  is  to  be  followed.  It  is  sought  to  bring 
the  case  within  the  condemnation  of  the  con- 
stitutional provision  quoted,  on  the  theory  that 
the  proposed  home  is  to  be  a  state  institution ; 
that  it  is  to  be  governed,  conirdlled,  and  man 
aged  wholly  by  state  oQcers  and  agencies;  that 
it  is  to  be  established,  built,  and  maintained 
by  all  the  taxpayers  and  taxable  property 
throughout  the  state,  iucludini;  such  property 
and  taxpayers  in  Chippewa  county;  that  the 
state  would  have  had  no  j)ower.  by  direct  action, 
to  compel  one  or  more  counties  of  the  state. 
less  than  the  wboIe,to  pay  an  additional  amount 
for  such  establishment,  building,  and  mainte- 
nance; and  hence  that  the  legislature  could  not, 
by  delegating  such  authority  to  such  munici- 
palities, do  indirectly  what,  under  the  Consti- 
tution, it  could  not  have  done  directly.  It  is 
certainly  to  be  a  state  institution;  to  be  gov- 
erned, controlled,  and  managed  by  the  state: 
and  to  be  established,  built,  and  maintained 
by  the  state.  But  it  does  not  follow  that  the 
state  could  not  authorize  a  municipality  in 
which  it  should  be  located  to  do  what  the  state 
iU^lf  could  not  do  directly.  In  speakincj  of 
the  twofold  character  of  such  municipalities, — 
as  agencies  of  the  state  government  and  as 
''corporations  endowed  with  capacities,  and 
permitted  to  hold  property  and  enjoy  peculiar 
privileges  for  the  benefit  of  their  corporators 
exclusively," — Mr.  Cooley  says:  "The  legisla 
lure  may  permit  the  incurring  of  expense,  the 
contracting  of  obligations,  and  the  levy  of  taxes 
which  are  unusual,  and  which  would  not  be 
•dniis?jible  under  the  powers  usually  conferred. 
Icsianoes  of  the  kind  may  be  mentioned  in  the 
offer  of  military  bounties,  and  the  payment  of 
ft  disproportionate  share  of  a  stale  burden  in 
coogiderafioD  of  peculiar  local  benefits  which 
Are  to  spring  from  it.  But  it  is  believed  the 
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legislature  has  no  p|ower,  aga  inst  the  will  of  a 
municipal  corporation,  to  compel  it  to  contract 
debts  for  local  purposes  in  which  the  state  has 
no  concern,  or  to  assume  obligations  not  within 
the  ordinary  functions  of  municipal  govern- 
ment. .  .  .  The  state  in  such  cases  mav 
remove  restrictions  and  permit  action,  but  ft 
cannot  compel  it."  Copley,  Const.  Lim.  230, 
281.  We  have  a  good  illustraiion  in  this  state. 
Our  Constitution  provides  that  *Hhe  state  shall 
never  contract  any  debt  for  works  of  internal 
improvement,  or  be  a  party  in  carrying  on 
such  works."  §  10.  art  8.  Nevertheless  the 
legislature  has.  from  time  to  lime,  comtnenc- 
ing  with  the  early  history  of  the  state,  author- 
ized such  municipalities  to  contract  such  debts, 
if  not  to  be  a  party  in  carrying  on  such  works, 
and  such  legislation  has  frequently  been  held  to 
be  valid,  ffasbrouek  v.  Milwaukee,  18  Wis. 
42,  80  Am.  Dec.  718.  Cases  to  such  effect  are 
numerous.  Atty.  Gen.  v.  Eau  67a/r«,8'JWis. 
400.  That  the  legislature  may  authorize  mu- 
nicipalities to  levy  taxes  for  purposes  for  which 
it  cannot  compel  them  to  levy  taxes  might  be 
illustrated  by  ihe  citation  of  numerous  adjudi- 
cations, but  it  is  unnecessary.  See,  however, 
Brodnead  v.  Milwaukee,  19  Wis.  625.  88  Am. 
Dec.  711;  State,  McCurdy,  v.  lappan,  29  Wis. 
664,  9  Am.  liep.  622.  This  court  has  held 
that  legislation  to  ihe  effect  that  where  the  cost 
of  a  bridge  in  a  town  exceeds  a  certain  per  cent 
of  all  the  taxable  property  of  the  town,  the 
county  may  be  required  to  pay  one  half  of 
the  cost  thereof,  is  valid,  and  does  not  break 
the  rule  of  uniformity.  State,  Baraboo^  v. 
Sauk  County  Supers.  70  Wis.  486. 

6.  Since  the  securities  authorized  to  be  do- 
nated in  the  case  at  bar  are  securities  issued  by 
the  county,  and  since  the  proposed  taxes  in 
payment  of  the  same  are  to  be  county  taxes, 
the  precise  question  presented  is  whether 
the  purpose  for  which  such  securities  were 
donated,  and  for  which  such  taxes  are 
to  be  raised,  is  such  as  to  justify  the  pro- 
visions of  the  enactment  in  question.  This 
court  has  sustained  the  validity  of  acts  of 
the  legislature  authorizing  municipalities 
to  raise  moneys  by  taxation  to  pay  bounties 
to  volunteers  in  the  United  States  army. 
Brodhend  v.  Milwaukee,  and  State,  McCurdy,  v. 
lappan,  supra.  In  those  cases  it  was,  among 
other  things,  in  effec,  held  that  while  "the 
legislature  cannot  create  a  public  debt,  or  levy 
a  tax,  or  authorize  a  municipal  corporation  to 
do  so,  in  order  to  raise  funds  for  a  meie  pri- 
vate purpose,"  and  while  **the  objects  for 
which  money  is  raised  by  taxation  must  be 
public,  and  such  as  subserve  the  common 
interest  and  wellbeing  of  the  community  re- 
quired to  contribute,"  yet  "to  justify  a  court 
in  declaring  a  tax  void,  and  arresting  proceed- 
ings for  its  collection,  the  absence  of  all  possi- 
ble public  interest  in  the  purposes  for  which 
the  funds  are  raised  must  be  so  clear  and  pal- 
pable as  to  be  immediately  perceptible  to  every 
mind;"  that  "claims  founded  in  equity  and 
justice,  in  the  largest  sense  of  those  terms,  or 
in  gratitude  or  charity,  will  support  a  tax;'* 
that  "ihe  legislature  may  authorize  a  town  or 
other  municipality  to  levy  taxes  therein  for 
public  purposes  not  strictly  of  a  municipal 
character,  but  from  which  the  public  have  re- 
ceived, or  will  receive,  some  direct  advantage. 
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or  where  the  tax  is  to  be  eypended  in  defraying 
the  expenses  of  the  governmeDl,  or  in  promot- 
ing the  peace,  good  order,  and  welfare  of  so- 
ciety, or  in  paying  claims  founded  upon  nat 
uraf  justice  and  equity,  or  upon  gratitude  for 
public  services  or  expenditures,  or  in  discharg- 
ing the  obligations  of  charity  and  humanity/' 
True,  in  Whiting  v.  Sheboygan  dk  F.  du  L.  R. 
Co.  25  Wis.  167,  8  Am.  Rep.  30.  two  of  the 
three  members  of  this  court,  as  then  constitut- 
ed, held  that  an  act  authorizing  a  county  to 
issue  its  orders  in  aid  of  the  construction  of  a 
railroad  therein,  and  to  levy  a  tax  to  pay  such 
orders,  without  becoming  a  stockholder  in  the 
company,  was  Invalid,  on  the  ground  that  such 
orders  and  tax  were  for  a  private  purpose. 
But  that  case  was  expressly  overruled,  and  the 
same  act  of  the  legislature  was  held  valid,  by 
the  Supreme  Coun  of  the  United  States,  on  the 
ground  that  such  railroad  was  a  public  high- 
way,* and  hence  the  purpose  of  such  county  or- 
ders and  county  taxes  in  aid  of  its  construction 
was  for  a  public  purpose.  Olcott  v.  Fond  du 
Lac  Covnty  Supers,  83  U.  S.  16  Wall.  67S,  21 
L.  ed.  882.  That  decision  has  steadily  been 
adhered  to  since,  and  seems  to  be  in  harmony 
with  the  rule  established  in  most  of  the  states. 
Humbird  v.  Jacknon  County  Superti.  154  U.  8. 
692,  88  L.  ed.  1089;  RoberU  v.  Northern  P.  R. 
Co.  158  U.  8.  17,  89  L.  ed.  879,  Affirming 
Northern  P.  R.  Co.  v.  Roberts,  42  Fed.  Rep. 
784;  Folwm  v.  Township  Ninety  Six,  159  U.  8. 
628,  40L.  ed.  284,  and  cases  there  cited.  What- 
ever force  may  be  given  by  this  court  to  the  de- 
cision of  Whiting  v.  Sheboygan  <fe  F.  du  L.  R. 
Co.  it  is  manifest  that  it  ought  not  to  be  exteud- 
ed.  Counsel  cite  State,  Board  of  Edu. ,  v.  Haben, 
22  Wis.  660,  where  it  was  held  that  "mon^y 
raised  in  a  city,  by  taxation,  for  the  purpose  of 
erecting  a  high-school  building,  cannot  be  di- 
verted bv  an  act  of  the  legislature,  without  the 
assent  oi  the  city  or  its  inhabitants,  to  the  pur- 
chase of  a  site  for  a  normal  school  in  said  ciiy." 
That  decision  does  not  tend  to  invalidate  the 
act  in  question,  but  rather  tends  to  support  it. 
This  is  apparent  from  two  extracts  from  the 
opinion  of  Dixon,  Ch.  J.,  in  that  case,  where 
be  said:  *'To  say  that  the  legislature  can, 
without  the  assent  of  the  proper  municipal  au- 
thorities or  of  the  inhabitants,  take  the  money 
of  the  city  of  Oshkosh,  and  appropriate  it  to 
the  establishment  of  a  state  normal  school,  is 
to  say  that  it  can  take  the  money  of  any  mu- 
nicipal corporation,  and  apply  it  to  any  gen- 
eral state  purpose.  .  .  .  The  advantages 
incidentally  accruing  to  the  citizens  of  Osh- 
kosh froni  the  establishment  of  a  state  nor- 
mal school  at  that  place,  though  •sufficient, 
with  the  consent  of  the  legislature,  to  justify 
the  citizens  themselves,  or  the  proper  munici- 
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I  pal  officers,  in  levying  a  tax  to  aid  in  the  pur- 
chase  of  a  site  or  the  erection  of  buildings,  do 
not  change  the  nature  of  the  question  here  pre-* 
sentad."  See  Gordon  v.  Comes,  47  N.  Y.  6u8. 
In  Curtis  v.  Whipple,  24  Wis.  850,  the  act  to 
empower  the  town  to  raise  money  hy  taxation 
for  the  benefit  of  Jefferson  Liberal  Institute,  a 
private  corporation,  was  held  invalid  by  two 
members  of  the  court  on  the  ground  that  it  was 
'^essentially  a  private  educational  institufloo," 
and  by  the  other  member  of  the  court  "mainly 
on  the  ground  that  the  constitutional  provi- 
sions for  public  schools  of  every  grade"  were 
exclusive.  To  the  same  effect.  Cole  v.  La 
Grange,  113  U.  8.  1,  28  L.  ed.  896.  In  Liting- 
ston  County  v.  Darlington,  101  U.  8.  407,  25 
L.  ed.  1015,  an  act  of  the  legislature  of  Illi- 
nois establishing  a  state  reform  school,  and  au- 
thorizing municipal  corporations  to  donate 
money  to  secure  the  location  of  the  same  within 
their  limits,  was  sustained  and  held  valid, 
there  being  no  settled  or  uniform  decision  to 
the  contrary  by  the  supreme  court  of  that  state. 
In  Indiana!  legislation  authorizing  counties  to 
make  donations  for  the  purpose  of  securing  the 
location  of  an  agricultural  college  within  their 
jurisdiction  was  held  valid;  and  it  was  there 
further  held  that  an  obligation  by  the  county 
for  such  purpose  was  **solely  a  county  pur- 
pose, local  in  its  nature,  and  properly  assessed 
and  collected  as  are  taxes  for  other  county  pur- 
poses." Marks  v.  Furdue  University,  87  Ind. 
155.  Id.  56  Ind.  288.  8o  it  has  been  held  in 
Massachusetts  that  the  legislature  have  power 
to  pass  an  act  authorizing  a  town  to  raise 
money  for  the  establishment  of  an  agricultural 
college  therei  n .  Merrick  v.  A mherst,  12  A 1  len , 
500.  See  also  State  v.  Nelson  County,  1  N.  D. 
88;  Cooh-y,  Const.  Lim.  230,  231. 

In  the  case  at  bar  it  must  be  conceded  that 
the  establishment  and  building  of  the  Wiscon- 
sin Home  for  Feeble- Minded  was  and  is  a  pub- 
lic purpose.  It  must  also  be  conceded  that 
there  are  peculiar  and  special  benefits  which 
will  naturally  spring  from  such  location.  This 
is  manifest  from  the  fact  that  numerous  such 
municipalities,  by  a  tender  of  such  donations, 
entered  into  competition  for  such  location. 
The  right  of  convenient  visitation  by  friends 
of  the  unfortunate  inmates  is  of  itself  a  valu- 
able right.  Without  further  specification  or 
discussion,  we  must  hold  the  provisions  of  the 
act  in  question  to  be  valid. 

Tfte  order  of  t fie  Circuit  Court  is  reversed,  and 
the  cause  is  remanded,  with  direction  to  sus- 
tain the  demurrer,  and  for  further  proceedings 
according  to  law. 

Rehearing  denied. 
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ANNI8TON  TRANSFER  COMPANY, 

Appi., 

V. 

8.  M.  GURLEY. 
<107  Ala.  60a) 

Tbe  eootraet  of  m  htLg^^ge  transfer 
CompSAjrto  transport  bafnrage  from  a  resi- 
dence to  a  railroad  depot  is  fully  performed  so 
that  its  r^poDSibility  oeasea  when  the  bagrmiflre  is 
delivered  to  the  agent  of  the  railroad  company 
tt  tbe  depot. 

(June  20,1886.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  City  Court  of  Anniston   in  favor  of 


plaintiff  in  an  action  brought  to  recover  the 
value  of  a  trunk  and  contents  which  bad  been 
delivered  to  defendant  for  transportation.  Us- 
verted. 

Defendant  was  engasred  as  a  transfer  com- 
pany in  transporting  baggage  about  the  city  of 
Anniston.  It  was  employed  by  plaintiff's 
a^ent  to  take  a  trunk  from  a  residence  to  tbe 
Georgia  Pacific  Railway  depot.  The  trunk 
was  delivered  to  a  driver  of  one  of  defendant's 
wagons  and  carried  to  the  depot. 

Further  facts  appear  io  the  opiuion. 

Messrs.  Knoz,  Bowie,  ft  Pelham  for  ap- 
pellant. 

Messrs.  Methvin  ft  Kelly  for  appellee. 


'Scnm.—LiabUity  of  baooage  transfer  companies. 

I.  As  eommon  carriers, 
II.  When  lialtU, 

III.  Limitation  of  liabaUy. 

IV.  When  not  lidlile. 

V.  The  effect  of  a  custom, 

Tbe  question  of  the  liability  of  bajrfraffe  transfer 
oompaoies  resta  upon  the  same  principles  as  that 
of  other  common  carriers*  and  is  determined  in 
like  manner.  They  are  liable  aocordinir  to  tbe 
oaoner  in  which  they  bold  themselves  out  and 
tiaosact  their  business. 

The  holdincr  of  tbe  court  in  the  principal  case  of 
AxFiBTON  Tbansfsb  Co.  V.  GuRUST,  Is  in  har- 
moDy  with  tbe  prior  decisions. 

T.  As  eommon  carriers. 

Tbe  question  whether  a  ba^^ffacre  transfer  oom- 
paoy  is  or  is  not  a  common  carrier  must  ho  deter- 
mined by  the  folio winir  ^neral  principles  laid 
doim  in  cases  wherein  the  question  has  been  dis- 
cussed. 

A  person  who  oiakes  It  a  business  to  solicit  from 
tbe  public  the  carnasre  of  trunks  and  packngres 
from  pUce  to  place  for  hire  is  to  all  intents  and 
purposes  a  common  carrier.  Robinson  v.  Cornish, 
34  X.  Y.  8.  R.  806. 

Tbe  test  is,  whether  he  holds  out,  either  expressly 
or  by  a  course  of  conduct,  that  be  will  carry  for 
bire  the  groods  of  all  persons  indifferently  who 
KQd  them  to  bim.    IlHdL 

A  truckman  wbo  transfers  from  place  to  place 
tbe  Kooda  of  all  choosingr  to  employ  him  is  a  com- 
moD  carrier,  even  though  his  chanres  be  not  fixed 
w  to  the  amount.  Juckson  Architectural  Iron 
Works  V.  Uuriburt,  15  Misc.  03.  Id  this  case  tbe 
court  followed  tbe  ruling  in  tbe  earlier  cases  of 
Kicbards  ▼.  Weetcott,  2  Bosw.  680,  and  Allen  v. 
Sackrider.  87  N.  Y.  841,  and  although  it  was  not  one 
io  which  ba^zgrage  was  transported,  yet  it  is  here 
cifed  as  showinsr  a  bearing  upon  the  question  In 
hand. 

But  if  the  defendant  or  party  hired  to  carry  does 
not  follow  such  calling  aa  a  general  or  habitual 
business,  but  carries  the  articles  in  question  under  a 
special  contract,  be  will  not  be  liable  as  a  common 
earner,  but  only  upon  his  contract.  Fish  v.  Chap- 
man, 2  Ga.  Si9, 46  Am.  Dec.  aos. 

In  Richards  v.  Westoott,  suftra,  it  was  proved 
that  tbe  trunk  was  delivered  to  the  defendant  com- 
pany, wbo  carried  trunks  for  hire  between  tbe  de- 
pots in  the  city,  to  .be  carried  to  the  passenger 
depot  of  tbe  railroad  company  to  accompany  tbe 
plaiDiltr^  agent  on  bis  Journey,  and  that  by  reason 
of  tbe  defendant's  negligence  the  trunk  was  not  de- 
livered at  the  depot.  It  was  held  that  the  defend- 
ant! were  common  carriers  and  liable  as  such. 
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In  Robinson*  v.  Cornish,  supra^  the  defendant,'a 
city  expressman  having  a  license  to  carry  on  such 
business  in  the  city  of  New  York,  had  a  parcel  de- 
livered to  him  by  the  plaintiff  for  carriage  bet  ween 
points  in  said  city,  which  package  was  received  by 
his  driver  and  was  lost  or  stolen  from  his  wagon* 
Upon  suit  brought  to  recover  its  value  it  was  held 
that  be  was  liable  as  a  common  carrier,  or  if  not  aa 
such,  he  was  still  liable  as  a  private  carrier,  or  as  a 
bailee  for  hire,  on  the  theory  of  negligence. 

Where  a  railroad  passenger  on  arriving  at  bis  des- 
tination entered  into  a  contract  with  a  trMUSporta- 
tion  company  for  an  agreed  price  to  procure  his 
baggage  from  tbe  railroad  oompany^s  depot  and 
haul  It  to  bis  residence,  and  surrendered  his  bag- 
gage checks  to  such  company,  it  was  held  that  the 
transportation  company  was  liable  for  the  safe 
keeping  of  the  baggage  and  for  its  safe  delivery,  a 
contractual  relation  existing  between  the  parties 
which  tbe  passenger  might  enforce  by  action  and 
sequestration.  De  Ponte  v.  New  Orleans  Transfer 
Co.  42  1^.  Ann.  606. 

The  case  of  Parmelee  v.  Lowitz.  74  III.  116,  24  Am, 
Rep.  276,  was  an  action  to  recover  the  value  of 
articles  in  a  trunk  deiiverc>d  by  the  appellee  to  the 
appellant  to  be  carried  for  hire  from  the  depot  to 
tbe  appellee*s  residence.  In  affirming  the  Judg- 
ment of  tbe  court  below  in  favor  of  tbe  appellee, 
tbe  court  held  that  the  appellant  was  a  common 
carrier  and  as  such  was  bound  to  carry  the  trunk 
and  its  contents  safely,  though  it  was  not  such  aa 
was  usually  carried  by  him  as  baggage,  there  being 
no  fraud  or  deception  practiced  by  tbe  appellee  as  to 
tbe  contents  of  the  trunk,  the  appellant  notlnquir- 
ing  as  to  such  contents,  and  tbe  appellee  not  being 
under  a  special  obligation  to  make  tbe  contents 
known. 

And  although  hotel  proprietors  and  innkeepers 
are  not  generally  carriers,  yet  in  cases  where  they 
have  engaged  to  carry  or  transport  the  baggage 
of  their  guests  from  their  .premises  to  tbe  depots 
the  courts  have  looked  upon  them  as  such. 

In  Dickinson  v.  Wincbester,  4  Cush.  114,  SOAnu 
Dec.  76C,  an  Innkeeper  wbo,  by  public  notice,  en- 
gaged to  carry  all  guests  and  their  baggage  free 
from  the  depot  to  bis  bouse,  and  vice  versa,  was 
held  liable  for  the  baggage  of  a  guest  lost  by  tbe 
negligence  of  the  driver  of  the  hack,  tbe  court 
basing  its  opinion  upon  tbe  principles  of  tbe  doc- 
trine of  estoppel,  tbe  innkeeper  by  reason  of  his  no- 
tice being  looked  upon  as  making  tbe  driver  his 
agent  or  servant.  In  this  case,  however,  the  ques- 
tion as  to  wbetber  or  not  tbe  innkeeper  was  to  be 
held  responsible  by  reason  of  bis  having  engaged 
in  such  business,  or  whether  he  was  responsible  as 
a  common  carrier,  was  mooted  but  not  decided  by 
the  court. 

In  Dibble  v.  Brown,  12  Ga.  217,  66  Am.  Dec.  460, 
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Head,  J.,  delivered  the  opinion  of  the 
court: 

We  are  satisfied,  from  the  testimony, which  is 
practictilly  without  dispute  on  this  point,  that 
the  contract  between  the  parties  was  that  the 
defendant  company  should  carry  the  plaintiff's 
trunk  to  the  depot,  and  deliver  it  there  to  the 
baggage  agent  of  the  railroad  company.  The 
plaintiff  herself  testified  tbat  the  trunk  was  de- 
livered to  the  defendant's  driver,  "to  be  deposit- 
ed in  the  baggage  room  of  the  Ga.  Pacific  R. 
R.;"and  her  son  in-law,  Robinson,  who  acted  for 
her.  says  he  informed  the  defendant's  general 
manager  that  he  wanted  the  trunk  carried  to 
the  Georgia  Pacific  depot,  and,  furthermore, 
that,  when  he  accotnpanied  the  plaintiff  to  the 
train,  the  next  morning,  he  inquired  for  the 
trunk  of  the  baggage  agent  of  the  Georgia  Pa- 


cific Railroad,  at  the  depot  in  Anniston  where 
he  had  ordered  the  trunk  to  be  taken.  We 
have  only  to  decide  whether  the  defendant 
performed  that  contract;  and  we  are  clearly  of 
the  opinion  that  it  did  perform  it  fully,  both 
in  its  letter  and  spirit.  The  testimonv  shows, 
without  conflict,  that  the  driver,  Joe  Lindsay, 
immediately  upon  receiving  the  trunk,  carried 
it  to  the  depot,  and  put  it  on  the  covered  plat- 
form between  the  passenger  and  baggage  de- 
partments, in  front  of  the  door  of  the  baggage 
room,  at  the  place,  and  only  place,  set  apart 
and  especially  designated  by  the  baggage  agent 
for  the  deposit  of  baggage  to  be  received  by 
him  for  the  railroad,  and  where  the  railroad 
company  had,  for  a  long  time  been  accus- 
tomed to  receive  baggasre.  The  driver,  liind- 
say,  testifies  that  he  called  the   attention  of 


the  defendant  was  a  proprietor  of  an  omnibus  which 
ran  from  his  hotel,  at  which  the  plalDtiff  stopped, 
to  the  raihroad  depot.  The  haggtage  for  the  loss  of 
which  the  action  was  brouflrht,  was  received  by  the 
defendant  at  his  hotel  and  brought  out  by  his  serv- 
ants to  be  sent  to  the  depot  with  the  plaintiff.  It  was 
held  that  the  proprietor  was  liable  as  a  common 
carrier  for  such  batf gage,  he  being  a  common  car- 
rier of  passengers. 

And  the  case  of  Dickinson  v.  Winchester,  supra^ 
established  the  doctrine  that  the  keeper  of  a  public 
house,  giving  notice  chat  he  will  furnish  free  con- 
veyances to  and  from  the  depot  to  all  passengers 
with  their  baggage  who  stay  at  his  house,  and  who 
for  that  purpose  eogages  the  proprietors  of  car- 
riages to  carry  such  passengers  free  of  charge  to 
them,  will  be  held  liable  for  the  loss  of  a  passenger^s 
luggage  incurred  through  the  negligence  of  the 
carriage  proprietors,  their  drivers  or  servants. 

In  tbat  case  the  court  stated  that  the  question 
whether  the  defendant  was  to  be  considered  liable 
either  as  an  innkeeper  or  as  a  common  carrier  was 
Immaterial,  as  he  was  liable  in  either  capacity. 

As  to  who  are  common  carriers,  see  note  toStaub 
V.  Kendrick  { Ind.)  6  L.  R.  A.  619;  and  to  Browning 
V.  Goodrich  Transp.  Co.  (Wis.)  10  L.  R.  A.  415. 

IL  When  liable. 

Inasmuch  as  baggage  transfer  companies  are 
considered  as  common  carriers,  itfollows  that  their 
responsibility  is  the  same.  They  are  bound  to  de- 
liver the  baggage  intrusted  to  their  care  according 
to  the  terms  of  their  contract,  and  will  be  liable  for 
negligence  in  cnse  of  a  neglect  of  such  duty. 

In  Southern  Exp.  Co.  v.  Armstead,  50  Ala.  350.  the 
express  company  was  held  liable  as  a  common  car- 
rier for  a  trunk  taken  for  hire  and  delivered  by 
them  upon  the  railroad  company's  platform,  with- 
out leaving  it  in  charge  of  any  person,  such  an  act 
being  considered  gross  negligence. 

In  the  above  case  the  express  company,  who  at 
first  declined  to  receive  the  articles,  as  it  had  no 
agent  to  receive  them  at  the  depot  and  the  railroad 
company  had  refused  the  use  of  its  depot,  subse- 
quently took  the  goods  and  marked  them  at  **own- 
er's  risk"  without  the  knowledge  or  consent  of  the 
consignor,  but  the  consignee  had  knowledge  of 
such  facie.  It  was  held  that  such  facts  did  not  re- 
lieve it  from  responsibility. 

A  student's  manuscript  books  are  baggage  for 
which  an  expressman  will  l>e  liable  as  a  common 
carrier  when  lost  through  his  negligence,  If  con- 
tained in  such  student's  trunk.  Hopkins  v.  West- 
cott,  6  Blatchf.  64. 

In  Verner  v.  Sweltzer,  82  Pa.  208,  the  defendants 
agent,  whose  business  it  was  to  board  all  trains  at 
the  depot  and  collect  passengers'  baggage  checks, 
took  from  the  plaintiff  bis  checks  for  baggage 
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upon  the  train,  handing  him  a  ticket  in  return 
therefor.  The  baggage  being  lost,  it  was  held 
in  an  action  to  recover  damages  for  the  same,  that 
the  defendant  was  liable  no  matter  whether  he  was 
a  common  or  a  private  carrier,  there  being  proof  of 
want  of  ordinary  care  on  his  part  without  any 
proof  of  ordinary  negligence  on  plaintiff's  part. 

In  Springer  v.  Westcott,  2  App.  Div.  ^,  the 
plaintiff,  while  a  passenger  by  railroad,  delivered 
the  check  for  her  trunk  to  the  defendant's  agent, 
with  instructions  to  procure  her  baggage  and  de- 
liver it  at  a  certain  addresa,  taking  tiie  usual  re- 
ceipt. The  trunk  was  delivered  to  her  soiled, 
broken,  and  empty,  and  had  the  defendant's  usual 
yellow  label  thereon.  On  the  trial  in  the  court  be- 
low verdict  was  rendered  for  the  defendant,  but 
upon  appeal  it  was  reversed  and  a  new  trial  or- 
dered, the  court  stating  that  it  was  for  the  defend- 
ant to  show  that  the  trunk  was  in  such  a  condition 
when  received  by  him  from  the  railroad  company, 
and  that  in  the  absence  of  such  a  showing  the  pre- 
sumption was  that  it  was  in  good  condition  when 
received  by  him.  the  case  being  one  for  the  jury 
upon  the  evidence. 

Under  6383,  N.  Y.  Rev.  Ord.  1881,  a  person  who 
has  a  license  from  the  mayor  to  use  and  employ 
express  wagons  in  the  conveyance  and  trans- 
portation of  goods  from  place  to  place  in  a  city  for 
hire,  wages,  or  pay,  upon  conforming  to  and  obey- 
ing in  all  respects  the  ordinances  of  the  common 
council,  is  responsible  for  all  articles  intrusted  to 
the  drivers  of  his  wagons.  Robinson  v.  Cornish,  34 
N.  Y.  S.  R.  085. 

See  also  8uvr(U  I. 

III.  LimUation  of  liabilUy. 

The  question  whether  or  not  such  companies  can 
limit  their  liability  would  seem  to  depend,  as  In 
other  cases  of  common  carriers,  upon  the  question 
of  assent  on  the  consignor's  part,  for  when  a  lim- 
itation of  liability  is  indiscriminately  made,  no  pre- 
sumption of  assent  can  or  ought  to  be  Indulged. 
Southern  Exp.  Co.  v.  Armstead,  50  Ala.  3S0,  8SSL 

An  express  company,  or  a  baggage  transfer  com- 
pany, cannot  by  the  use  of  a  general  printed  re- 
ceipt, limit  its  liability  so  as  to  relieve  Itself  from 
responsibility  t)eyond  a  certain  amount.    IMd. 

In  Woodruff  v.  Sherrard,  9  Hun,  32;i,  the  facts 
showed  that  the  plaintiff  gave  a  check  for  her  bag- 
gage to  defendants  and  engaged  them  to  transfer 
the  same  Trom  the  depot  to  her  house,  taking  the 
company's  receipt  therefor,  which  unknown  to 
her  contained  a  special  contract  limiting  defend-. 
ants'  liability.  In  an  actioiv  to  recover  for  the  Iosb 
of  the  goods  it  was  held  that  the  company  was 
liable,  as  there  was  nothing  to  show  tbat  plaintiff 
assented  to  the  terms  of  the  special  contract. 

So,  in  Grossman  v.  Dodd,  68  Hun,  824,  Afflrmed 
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Crabtree,  the  agent,  to  the  trunk,  telling  him 
who  bad  sent  it  lo  the  train,  and  when  it  was 
going  off,  and  that  Crabtree  said.  "All  right." 
or  something  of  that  sort.  It  is  true  that  Crab- 
tree  testified  that  the  trunk  was  not  delivered 
to  bim,  and  that  he  did  not  receive  it,  yet,  on 
cross-examination,  he  shows,  by  stating  that 
be  so  swears  because  he  did  not  check  the 
trunk,  that  be  was  merely  expressing  an  erro- 
neoQs  legal  conclusion.  His  f  u rther  statements 
tbst  "the  trunk  was  deposited  at  the  proper 
place  set  apart  and  designated  by  me.  as  the 
railroad  company's  baggage  agent,  for  the  de- 
livery of  baggage  to  me  as  baggage  agent,  and 
at  the  place  at  which  I  check  all  baggage,  and 
have  received  and  checked  all  baggage  continu- 
ously for  the  railroad  for  the  last  three  years;" 
and  that  "when  Joe  Lindsay  put  the  trunk  on 


the  covered  platform,  near  the  baggage-room 
door,  he  called  my  attention  to  it,  and  told  me 
whose  trunk  it  was.  and  what  train  it  was  go- 
ing off  on.  t  do  not  remember  what  reply  I 
made  to  him,  but  I  did  not  object  in  any  way 
to  his  leaving  it  there."— leave  no  room  to* 
doubt  that  there  was  a  good  delivery  to  and  ac- 
ceptance by  him  of  the  trunk,  which  com- 
pleted the  performance  of  the  defendant's  con- 
tract.  It  was  expressly  made  known  and  un- 
derstood, at  the  time  of  the  making  of  the  con- 
tract of  carriage,  that  the  trunk  could  not  be 
carried  the  next  morning  to  meet  the  8  o'clock 
train,  on  which  the  plaintiff  expected  to  take 
passage,  for  the  reason  that  the  drver  had  to 
go  at  that  time  to  another  depot  to  take  the 
mail;  and,  in  view  of  this,  it  was  expressly 
agreed  that  he  should  go  at  once,  that  afier- 


W  N.  Y.  609.  the  oourt  reached  a  similar  oonclu- 
ffion.  the  plaintiff  not  faavmir  assented  to  the  terms 
of  the  special  contract  limitlngr  the  defendaot^s 
liability,  do  such  contract  artsiag  as  a  matter  of 
law  from  the  mere  acceptance  of  such  a  recoipt. 
In  that  case  the  piaintlff^s  trunk  and  baffgaire  were 
delivered  to  the  company  to  be  transferred  from 
the  peer  at  which  plaintiff  bad  landed  to  the  city, 
and  were  damaged  by  f  allinii:  into  the  river  through 
the  defendant's  oegliirence. 

Again,  in  Blossom  v.  Dodd.  43  N.  Y.  »4.3,Am. 
Bep.  70t.  the  question  of  limlratiou  of  liability  on 
tlie  part  of  the  express  company  arose,  and  was  de- 
cided against  the  defendants,  no  assent  to  or  knowl- 
edge of  the  restriction  being  shown  on  the  plaintiff's 
part.  The  facts  showed  that  plaintiff  delivered  his 
laggage  check  to  the  agent  of  the  defendant  com- 
pany on  the  car,  which  was  Imdly  lighted  and  re- 
ceived a  receipt  which  contained  a  limitation  of 
liabiJity,  and  was  badly  printed.  The  company 
was  held  liable  for  the  baggage  which  was  lost  or 
stolen  in  transit. 

In  Madan  v.  Sherard,  73  N.  Y.  829,  29  Am.  Rep. 
153,  tbe  facts  and  circumstances  were  very  similar 
to  those  In  tbe  case  of  Blossom  v.  Dodd,  except  that 
the  receipt,  which  the  plaintiff  neglected  to  read 
bat  folded  up  and  put  in  bis  pocket,  was  printed  in 
large  type  and  upon  larger  paper.  Tbe  court  held 
that  the  mere  fact  that  he  did  not  read  the  paper 
was  not  per  se  evidence  of  negligence,  and  no  as- 
sent being  proved  on  tbe  part  of  the  plaintiff  to  the 
special  contract,  the  defendant  was  liable  for  the 
lo»  of  the  trunk  in  question,  the  plaintiff  having 
a  right  to  regard  the  paper  as  a  voucher  to  enable 
him  to  follow  and  Identify  the  goods,  no  notice  to 
tbe  contrary  being  given  bim. 

And  in  Staub  v.  fendrick.  ^2\  Ind.2S8,  6  L.  R.  A. 
619,  where  the  appellant,  engaged  in  the  transporta- 
tion of  trunks  and  baggage  to  and  from  the  various 
hotels  and  depots  in  his  town,  was  sued  by  the  ap- 
pellee for  the  value  of  a  valise  and  its  contents, 
and  danuures  resulting  from  its  loss.  In  affirming 
the  decision  of  the  court  tielow,  it  was  held  that 
one  engaged  in  the  business  of  transporting  l>ag- 
gsge  was  liable  for  the  value  of  articles,  necessary 
for  use  in  traveling,  contained  in  a  valise  delivered 
to  his  agent  for  transpcirtation,  and  lost  solely 
through  such  agent*s  negligence,  even  though  the 
defendant  posted  notices  that  he  would  not  be  re- 
sponsible for  valises,  and  instructed  his  agents  not 
to  receive  the  same,  tbe  owner  of  the  valise  being 
ignonnt  of  such  notice. 

Tbe  contrary  view  would  appear  to  have  been 
taken  bv  the  courts  in  some  cases. 

Id  Hopkins  v.  Wertcott,  6  Blatchf.  64,  the  facts 
ibowed  that  upon  receipt  of  the  baggage  check  by 
defendanrs  they  banded  plaintiff  a  paper  contain- 
lag  the  number  of  tbe  check  and  also  a  notice  ex- 
empting them  from   liability  for  jewehry,  and  for 
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loss  by  fire,  and  also  for  an  amount  exceeding  that 
specified  **upon  any  articles  unless  specially  agreed 
in  writing  on  this  check  receipt,  and  the  extra  risk 
paid  therefor."  The  notice  was  not  read  by  plain- 
tiff until  after  notice  from  defendant  that  his 
trunk  was  lost.  Tbe  court  held  that  the  plaintiff 
was  to  be  considered  as  having  notice  of  tbe  terms, 
the  same  being  printed  in  large  type,  and  that  the 
same  was  therefore  to  be  taken  as  a  qualltication 
of  such  liability. 

In  the  above  case  tbe  question  arose  as  to  whether 
upon  tbe  construction  of  such  notice  the  carrier 
was  only  liable  for  the  amount  specified  therein, 
or  whether  he  was  liable  for  such  amount  upon 
every  article  lost,  except  those  expressly  exempted, 
provided  it  was  of  such  value.  The  court  held  the 
latter  to  l)e  the  Just  construction  of  the  notice, 
upon  the  ground  that  the  notice,  not  being  clear, 
was  to  be  construed  strictly  against  the  carrier,  tbe 
terms  used  being  *'any  article'^  thus  indicating  a 
liability  to  such  extent  upon  any  article  contained 
in  tbe  trunk  as  baggage. 

IV,    When  not  liable. 

Before  the  company  or  defendant  can  be  held 
liable,  the  baggage  must  be  delivered  to  him,  and 
there  must  be  a  breach  of  the  contract  to  deliver 
on  his  part. 

Such  a  company  is  not  liable  for  the  Jewelry  of 
a  third  person  carried  in  a  traveler's  trunk  as 
merchandise,  where  it  is  not  made  known  to  the 
company,  tbe  same  not  beinir  baggage  in  the  ordi- 
nary sense.    Richards  v.  Westcott,  2  Bosw.  689. 

In  Manheim  v.Carr,  ez  Me.  473,  the  plaintiff  sued 
to  recover  for  value  of  t>a(rgage  alleged  to  have 
t)een  lust  through  the  defeudant's  negligence  in 
delivering  the  same  tothe  express  company  at  the 
depot,  to  be  forwarded  by  an  early  morning  train, 
pursuant  to  plaintiff's  instructions  given  to  the 
hotel  proprietor  upon  leaving  his  hotel.  It  was 
held  that  the  defendant,  having  taken  and  left  the 
baggage  at  the  depot,  with  other  baggage  pursuant 
to  his  contract,  to  be  forwarded  as  instructed,  was 
not  liable  for  its  loss. 

The  direct  question  of  the  liability  of  city  ex- 
pressmen or  baggage  transfer  agents  arose  In  tbe 
case  of  Hensbaw  v.  Rowland.  54  N.  Y.  24S.  The 
factsshowed  that  the  plamtiff  delivered  a  trunk  to 
tbe  defendant  to  be  taken  to  the  depot  and  de- 
livered there  for  the  plaintiff  by  a  certain  time, 
the  plaintiff  intending  to  take  a  train  later  in  the 
day.  The  baggage  was  duly  delivered  by  the  de- 
fendant at  the  depot,  but  upon  plaintiff's  calling 
for  same  it  could  not  be  found.  It  was  held,  in  an 
action  against  the  expressman  to  recover  the 
value  of  the  trunk  and  its  contents,  that  he  having 
fulfilled  his  contract,  which  was  to  deliver  the 
trunk  at  the  depot,  and  not  to  deliver  it  there  to 
the  plaintiff,  the  latter  could  not  recover. 
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HOOD,  acd  take  the  trunk  to  the  depot.  The 
idea  that,  after  then  taking  it,  Ibe  defendant 
was  to  keep  it  in  its  custody  until  the  next 
morning,  and  then  deliver  it  to  the  plaintilf,  at 
the  depot,  where  she  was  readj  to  take  the 

•train,  is  expressly  excluded  by  the  very  fact 
which  rendered  necessary  its  immediate  car- 
riage. The  plaintiff's  agent  and  witness,  Rob- 
inson, tesiifies  that  he  knew  the  defendant  had 
no  place  to  store  baggage,  that  it  had  no  ware- 
house, and  that  storing  naggage  was  not  a  part 

.  of  its  business,  so  that  we  are  convinced  that 
the  plaintiff  received  the  very  performance  of 
the  contract  which  the  parties  understood 
would  be  made.  SouiJi  <fe  ^'orth  Ala.  R.  Co, 
V.  Wood,  66  Ala.  167.  41  Am.  Rep.  749.  This 
case  is  essentially  unlike  that  of  Southern  Exp. 
Co,  V.  Armatead,  50  Ala.  850,  relied  upon  by 


appellee.  There,  the  express  company's  agent 
knew  that  the  railroad  agent  bad  refused  to  al- 
low the  express  company  to  deposit  goods  in 
its  depot  at  the  point  of  destination,  and  yet  be 
left  the  package  on  the  platform,  merely  calling 
the  attention  of  the  tlepot  agent  to  it,  as  the 
property  of  the  plaintiff.  The  railroad  agent 
had  no  duty  to  perform  in  regard  to  it,  and, 
under  the  circumstances,  the  action  of  the  ex- 
pressman was  held  to  be  gross  carelessness,  en- 
titling plaintiff  to  recover  for  the  loss.  The 
loss  of  the  trunk  in  this  case  cannot  be  at- 
tributed to  any  fault  of  the  defendant.  The 
plaintiff  was  not  entitled  to  recover,  and  hence 
the  judgment  of  the  city  court  must  be  re- 
versed, and  a  judgment  here  rendered  for  the 
defendant. 
Reversed  and  rendered. 


In  Alkin  v.  Westcort,  128  N.  Y.  863,  the  only  ques- 
tion was  whether  the  defendant  company  actually 
received  into  Its  custody  tbe  plaintifl^s  trunk.  It 
was  aaeumed  that  tbe  trunk  in  question  reached 
the  railroad  company^s  depot  in  advance  of  an 
employee  and  atreot  of  tbe  plalntlH,  who  cheeked 
tbem  on  the  Journey  and  stopped  over.  Tbe 
trunks  were  taken  off  the  train  on  its  arrival  by 
employees  of  the  defendant  company  and  left  at 
tbe  depot  at  the  incominjr  bagcrage  room,  under 
tbe  railroad  company^  control.  Tbe  plaintiff's 
agents  still  bad  tbe  checks^  of  wbicb  the  defend- 
ants became  possessed  tbe  following  day  for  tbe 
purpose  of  delivering  tbe  trunks  at  tbe  plaintiff's 
place  of  business.  The  baggage  was  not  forthcom- 
ing. Tbe  court,  in  an  action  against  the  defendant 
company,  held  that  tbe  trunk  was  not  formally  de- 
livered to  the  defendant  nor  was  it  in  its  control, 
and  that  tbe  fact  that  tbe  cars  were  unloaded  by 
tbe  defendant's  agent  did  not  /ilone  render  bim 
liable,  as  tbe  goods  never  passed  out  of  tbe  con- 
trol of  tbe  railroad  company. 

Tbe  case  of  Patten  v.  Johnson,  181  Mass.  297.  was 
one  in  wbicb  tbe  defendants  were  proprietors  of  a 
hack  stable  and  owners  of  backs,  wbicb  they  fur- 
nished with  horses  and  drivers  for  tbe  transporta- 
tion of  persons  with  their  bagvage  from  one  part 
of  tbe  city  to  another.  The  plaintiff,  whose  bag- 
gage was  heavy,  hired  of  defendant  a  hack  and 
driver  for  transportation  purposes  and  refused 
other  help,  taking  only  the  back  driver  along.  The 
facts  showed  that  he  assisted  in  the  delivery  of  tbe 
baggage  and  assented  to  tbe  method  of  delivery 
employed  by  tbe  driver.  In  an  action  to  recover 
damages  for  the  loss  of  a  trunk  tbe  court  held  tbe 
carrier  was  not  liable. 

See  also  cases  infra^  Y.,  iind  Hopkins  v.  West- 
cott.  6  Blatchf.  M,  siipra^  III. 

V.  The  effect  of  a  cuiiom. 

It  often  becomes  a  question  whether  a  baggage 
transfer  company  which  receives  baggage  to  be 
carried  and  delivered  at  a  railroad  depot,  in  ad- 
vance of  tbe  intended  passenger,  is  liable  for  the 
loss  of  such  baggage  when  tbe  same  is  lost  or  stolen 
from  the  depot  before  such  passenger  applies  for 
it. 

Upon  this  point  it  would  seem  that  such  compa- 
nies are  free  from  responsibility  for  tbe  loss  of 
baggage,  where  they  deliver  it  according  to  their 
contract  and  to  tbe  usual  custom. 

In  Lake  Shore  &  M.  S.  R.  Co.  v.  Foster,  104  Ind. 
283,  5i  Am.  Rep.  819,  tbe  appellee  sent  a  trunk  to 
appellant's  railroad  by  an  expressman  tbe  night 
before  she  took  her  ticket  and  traveled  over  tbe 
appellant's  railroad,  and  on  her  producing  her 
ticket  to  tbe  baggage  master  and  demanding  her 
trunk  to  be  sent  upon  the  train,  found  that  it  bad 
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been  lost  or  stolen.  In  an  action  to  recover  its 
value,  wherein  the  railroad  company  sought  to  free 
itself  from  liability  on  tbe  ground  that  they  bad 
adopted  a  rule  that  a  person  intending  to  become 
a  passenger  should  purchase  a  ticket  or  pay  a  fare 
before  tbe  company  couid  receive  baggage  and 
become  responsible,  the  court  held  that  tbe  com> 
pany  might  make  such  a  rule,  but  that  If  it  did  not 
adopt  it,  or  if  having  adopted  it,  it  pursued  a  differ- 
ent practice  by  accepting  baggage  relying  upon  tbe 
good  faith  of  tbe  owner,  it  would  be  liable  whether 
tbe  loss  occurred  before  or  after  tbe  arrival  and 
departure  of  the  train,  or  before  or  after  tbe  pur- 
chase of  a  ticket  or  fare,  if  the  owner  Intended  to 
become  a  passenger,  and  that  the  baggage  agent 
was  tbe  company's  agent  tor  tbe  receipt  of  such 
baggage.  In  that  case  tbe  agent  had  received  the 
baagage  in  the  same  manner  as  on  previous  occa- 
sions, and  tbe  expressman  or  transfer  company 
bad  fulfilled  bis  contract  by  dehveriag  tbe  bag- 
gage at  tbe  depot  pursuant  to  bis  contract  and 
tbe  custom. 

So,  in  Green  y.  Milwaukee  &  St.  P.  R.  Co.  38  Iowa, 
100,  where  tbe  plaintiff's  baggage,  according  to 
custom,  was  sent  by  her  through  a  drayman  to  de- 
fendants depot  the  evening  before  her  departure* 
and  was  left  in  tbe  company's  waiting  room  by  the 
carrier,  it  was  held  that  the  railroad  company  waa 
liable  for  its  loss,  tbe  custom  being  established  and 
tbe  baggage  accepted  by  tbem. 

And  in  tbe  case  of  Henshaw  v.  Rowland,  54  N.  Y. 
243,  the  court  also  recognized  the  custom  in  such 
cases,  which  showed  tbat  it  was  tbe  usage  to  send 
baggage  to  tbe  depot  ahead  of  tbe  owner,  to  be  left 
there  until  the  owner  thereof  should  call  for  the 
same  to  be  placed  on  the  train  on  which  he  bad 
taken  bis  passage,  and  therefore  the  transfer  com- 
pany having  delivered  according  to  the  custom 
was  free  from  liability. 

In  Rogers  v.  Long  Island  R.  Co.  1  Thomp.  ft  C. 
886,  Affirmed  5tt  N.  Y.  620,  action  was  brought 
against  defendant  as  a  common  carrier  to  recover 
tbe  value  of  a  trunk  and  its  contents  alleged  to 
have  been  lost  by  its  negligence  at  the  depot. 
Tbe  facts  showed  that  an  expressman  took  the 
trunk  to  tbe  depot  at  tbe  plaintiff's  request  and 
placed  it  beside  a  baggage  crate  at  the  same  time 
informing  tbe  agent  in  charge  of  the  depot  where 
the  trunk  was,  such  agent  saying  it  was  all  right 
and  instructing  two  men  in  tbe  depot  to  take  charge 
of  it,  whereupon  tbe  expressman  left.  On  plain- 
tiff's arriving  later  in  tbe  day  and  purchasing  bis 
ticket  and  applying  for  a  check  for  bis  baggage, 
the  trunk  was  missing.  The  court  held  that  under 
the  evidence  the  company  was  responsible  for  the 
safe  delivery  of  the  property,  there  having  been  a 
sufficient  delivery  thereof  to  it  by  the  expressman- 
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1.  The  lUliire  of  m  carrier  to  fdmish  a 
seat  for  a  paasenflrer  does  not  justify  htm  In 
going  to  a  place  of  peril  on  tbe  platform  when 
there  je  plenty  of  standing  room  in  the  oar. 

2.  Croiiiif  from  a  ear  in  which  there  is 
plenty  of  standing  room  to  the  lower 
step  if  the  car  platform  in  order  to  vomit 
wbea  tbe  train  is  running  at  tbe  rate  of  25  miles 
per  hour  constitutes  such  contributory  negli- 
jrence  on  tbe  part  of  a  boy  fifteen  years  of  age  as 
to  preclude  any  recovery  from  tbe  carrier  for  bis 
Injuries  when  thrown  off  by  a  jerk  of  the  train. 

(Ck^ber  21, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Madison  County  in 
favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  cauaed  by  defendant's  negligence.  Be- 
zersed. 

The  facts  are  stated  in  the  opinion. 

Memn,  John  T.  Dye  and  Lovett  ft 
Ryan,  with  Messrs,  Byron  K.  Elliott  and 
William  F.  EUiottt  for  appellant: 

Such  action's,  as  a  general  rule,  can  t>e  brought 
only  in  tbe  name  of  the  infant  by-  his  next 
friend. 

1  Rev.  Stat  1894,  §§  256.  257;  Spencer  v. 
Robbins,  106  Ind.  680;  Wilson  v.  Oal^,  108 
Ind.  257. 

Tbe  failure  to  find  any  one  of  a  number  of 
facts  which  is  necessary  for  the  plaintiff  to 
prove  in  order  to  entitle  bim  to  recover  is 
equivalent  to  a  finding  against  him  thereon, 
and  the  vetdict  will  not  support  a  judgment  in 
his  favor. 

2  Elliott,  Gen.  Pr.  §933;  Cleveland,  C.  G,  d 
Bt.  L.  R,  Co.  V.  Martin,  13  Ind.  App.  485; 
MiicheU  v.  Hrawfet/,  140  Ind.  216;  NobUsrille 
Gas  d  I.  Co.  V.  Loehr,  Pi4  Ind.  79;  Hausirorth 
V.  Bloomhuf,  54  lad.  487;  Buchanan  v.  Milli- 
$an,  l(i8  Ind.  433;  AUnon  v.  Eetriek,  90  Ind. 
545,  46  Am.  Rcd  220;  Dixon  v.  Dke,  85  Ind. 
434:    Vinton  v.  Baldwin,  95  Ind  483. 

Where  negligence  and  contributory  negli- 
gence are  in  que**tion,  and  more  than  one 
inference  ran  reasonably  be  drawn,  the  special 
verdict  must  find  both  the  specific  facts  and 
the  inference  or  ultimate  fact  of  negligence 
and  freedom  from  contributory  negligence. 

Cineinnad,  I.  St.  A.  tf  C.  /?.  Co.  v.  Grames, 
136  lod.  39;  Smith  v.  W'abas/i  R.  Co.  141  Ind. 
92;  Bl'omington  v.  Rogers,  13  lod.  App.  121; 
I/fvisriOe,  N.  A,  d  C,  E.  Co.  v.  Costeilo,  9 
Ind.  App.  462. 

Tbe  fart  that  there  are  jerks  and  sudden 
starts  in  the  movement  of  tbe  train  does  not 


\ont— For  contributory  neplljrence  of  a  passen- 
fer.  fee  Mitchell  v.  Southern  P.  R.  Co.  {(  al.)  11  L. 
B.  A.  Idft;  also  a  oonslderable  number  of  other 
caaeg  In  the  fUfU  thereto:  likewise  see  Upham  v. 
Detroit  City  B-  Co.  (Mlcb.)  12  L.  B.  A.  129. 
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cona^tute  negligence  on  the  part  of  the  com- 
pany. 

Baltimore  d  T.  Tump.  Road  v.  Cason,  73 
Md.  377;  Siner  v.  Great  Western  R.  Co  L.  R. 
4  Ejch.  128:  Dublin,  W.  d  W.  R.  Co.  v.  Slat- 
terv,  L.  R.  8  App  Cas.  1155;  Rockford,  R.  I. 
d  St.  Is.  R.  Co.  V.  Coultas,  67  111.  898;  Illinois 
C.  R.  Co.  V.  Green,  81  III.  19.  25  Am.  Rep.  256; 
Sialfom  V.  Richmond  d  D.  H.  Co.  106  N  C.  63; 
Chicago,  B.  d  Q.  R.  Co.  v.  Hazard,  26  111.  873; 
Remiss  v.  iV>w  Orleans  City  d  L.  R.  Co,  47  La. 
Ann.  1671. 

Ap|)ellee'B  ward  was  guiity  of  contributory 
negligence. 

Goodwin  v.  Boston  d  M.  R.  Co.  84  Me.  308; 
Worthington  v.  Central  Vermont  R  Co.  64  Vt. 
107,  15  L.  R.  A  326;  Camden  d  A.  B.  Co.  v. 
Hooseg,  99  Pa.  492,  44  Am  Rep.  120:  Fisher 
V.  West  Virginia  d  P.  R.  Co.  89  W.  Va.  366, 
23  L.  R.  A.  758. 

It  is  negliffence  to  stand  and  ride  upon  the 
platform  of  a  commercial  railroad  car  while  it 
18  in  rapid  mo' ion. 

Alabama  d  G.  S.  R.  Co.  v.  Hawk,  72  Ala. 
112,  47  Am.  Rep.  403;  Jackson  v.  CriUy,  16 
Colo.  103;  Paterson  v.  Central  R.  d  Bkg.  Co.  86 
Ga.  653;  Bemiss  v.  JSew  Orleans  City  d  L.  R. 
Co.  tupra. 

The  appellee's  ward  at  tbe  time  be  was 
injured  had  reached  the  ase  when  an  infant  is 
presumed  to  understand  danger  as  well  as  an 
adult. 

Ifagle  v.  Allegheny  Valley  R.  Co.  88  Pa.  85, 
82  Am.  Rep.  418:  Tucker  v.  New  York  C.  d  ti, 
R.  R.  Co.  124  N.  Y.  308:  Wendells.  New  York 
C.  d  U.  R.  R.  Co.  91  N.  Y.  420;  Hayes  v.  Nor^ 
cross,  162  Mass.  546;  Wallace  v.  New  York.  N, 
U.  d  H.  R.  Co.  165  Mass.  236;  Lewis  v.  BaHi- 
more  d  0.  R  Co  38  Md  588.  17  Am.  Rep  521; 
Krenzer  v.  Pittsburgh,  C.  C.  d  St.  L.  B.  Co. 
(Ind.)  43  N.  E.  649;  Shirk  v.  Wabash  R.  Co. 
(Ind.)  42  N.  E.  656:  Reynolds  v.  New  York  G. 
d  U.  R  B.  Co.  58  N.  Y.  248;  Lofdahl  v.  Min- 
neajiolis,  St.  P.  d  S.  S.  Si.  B.  Co.  88  Wis.  421; 
Butler  V.  Htt*burgh  d  B.  B.  Co.  139  Pa.  195; 
Ecliffy.  Wabash,  St.  L.  d  P.  B.  Co.  64  Mich. 
195. 

Messrs.  Goodykoonti  ft  Ballard  for 
appellee. 

Jordan*  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  commenced  and  prosecuted 
in  tbe  lower  court  by  appellee,  VVllliam  T. 
Moneybun.  as  guardian  of  Charles  Moneyhun, 
a  minor  under  the  acre  of  twenty  one  years. 
The  action  arises  out  of  injuries  sustiineil  by 
said  waid.  while  a  passenger  upon  a  train  of 
cars  operated  by  the  appellant,  by  reason  of  tbe 
alleged  neulicence  of  the  laHer.  Upon  the 
trial  there  was  a  special  verdict  returned  by 
tbe  jury,  and  upon  the  facts  therein  found  the 
court  adjudged  Ihit  appellee  was.  as  such 
eruardian,  entiiled  to  recover  damages  for  the 
said  injuiies  for  the  benelit  of  tbe  ward,  and 
rendered  judgment  accord inely  against  appel- 
lant for  $5,000,  the  amount  mentioned  in  tbe 
verdict.  Tbe  legal  proposition  submitted  by 
the  parties  to  this  appeal  arise  under  the  facts 
embraced  in  tbe  special  finding  of  the  jury. 
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The  following  facts  are  all  which  we  deem  it 
necessary  to  set  out  in  order  to  present  the 
mooted  questions  of  law  herein  involved: 
Appellee  is  the  father  and  the  duly  appoibted 
guardian  of  Charles  Moneybun;  the  latter  hav- 
ing no  estate,  either  real  or  personal.  This 
ward  at  the  time  he  sustained  the  injuries  in 
question  was  a  boy  of  average  size,  intelligence, 
and  education  for  one  of  his  age,  being  at  the 
time  nearly  fifteen  years  of  age.  On  June  9, 
1895,  after  advertising  the  same,  the  railroad 
company  (appellant  herein)  ran  an  excursion 
train  over  its  road  from  Anderson,  Indiana,  to 
Benton  Harbor.  Michigan,  and  return;  the 
train  being  composed  of  two  sections,  and  the 
cars  thereof  being  vesiibuled.  Appellee's  ward, 
Charles  Moneybun,.  with  the  knowledge  and 
consent  of  his  father,  purchased  a  ticket  and 
boarded  said  train  as  a  passenger,  at  Anderson, 
for  the  purpose  of  being  carried  as  such  to 
Benton  Harbor.  He  entered  one  of  the  coaches 
of  the  second  division,  and  seated  himself 
therein.  When  said  train  arrived  at  Alexan- 
dria, a  station  about  12  miles  from  Ander- 
son, the  coach  in  which  said  Moneybun  was 
seated  was  detached  from  the  train,  and  left 
upon  a  side  track,  because  of  a  hot  box,  which 
was  occasioned  by  reason  of  the  box  being  worn 
and  not  properly  packed.  The  passengers  in 
this  coach,  including  young  Moneybun,  were 
informed  by  the  conductor  in  charge  of  the 
train  that  they  must  leave  this  car  and  go 
into  others.  On  entering  the  car  to  which  he 
and  other  passengers  had  been  transferred,  he 
found  all  of  the  seats  occupied  and  the  aisle 
thereof  and  other  places  therein  filled  with 
passengers  who  were  standing,  and  he  was 
unable  to  find  a  seat  upon  the  train,  and  for 
this  reason  accepted  standing  room  in  the  car 
which  he  entered.  After  detaching  the  car 
from  the  train  for  the  reason  stated,  appellant 
did  not  replace  it  by  another  in  order  to 
accommodate  the  passengers  on  the  train  with 
seats.  Moneybun,  after  standing  in  the  aisle 
of  the  car  until  the  train  was  near  the  city  of 
Warsaw,  Indiana,  became  sick.  What  made 
him  sick,  however,  is  not  disclosed  by  the 
verdict.  Believing  that  he  would  be  com- 
pelled to  vomit,  by  reason  of  nausea,  and  in 
order  to  avoid  soiling  the  car  and  persons  stand- 
ingnearhim,  he  voluntarily  left  the  car  in  which 
he  was  ridine.  and  passed  out  through  the  door 
of  the  vestibule,  and  went  down  on  the  lower 
step  of  the  steps,  leading  from  the  ground  to 
the  car,  and  stood  upon  this  lower  step  for 
a  short  time,  boldiner  to  the  railing.  While  so 
standing  upon  this  step  his  back  was  towards 
the  platform  of  the  car,  and  his  head  was  lean- 
ing forward  and  outward.  The  train  at  the 
time  he  left  the  car,  and  while  he  was  standing 
upon  said  step  was  running  at  a  speed  of 
25  miles  per  hour;  and  while  so  standing 
he  was  thrown  off  the  train,  by  reason  of 
the  engineer  suddenly,  unnecessarily,  and  with- 
out warning,  applying  steam,  which  caused  the 
car  to  give  a  sudden  jerk.  By  being  thrown 
from  the  train  in  the  manner'stated.  Money- 
bun was  severely  injured,  being  the  same  in- 
jury complained  of  by  appellee.  The  jury 
also  find  that  there  was  ample  room  iu  the  car 
where  he  was  fc»r  him  to  ride,  without  goiner 
upon  the  platform  or  steps,  and,  had  he  re- 
gained upon  the  inside  of  the  coach  in  which 
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he  was  riding,  he  would  not  have  been  injured; 
that  it  was  not  safe,  but  dangerous,  for  bim  to 
leave  the  car  and  "go  onto  and  stand  upon  the 
car  step,"  as  he  did  while  the  train  was  run- 
ning at  the  rate  of  25  miles  per  hour.  The 
jury  further  found  that  *'it  was  not  safe  for  a 
person  to  stand  where  he  did,  even  if  the  ran 
smooth  and  did  not  jerk/'  The  cars  were  so 
vestibuled  as  to  render  it  safe  for  a  passenger 
to  pass  from  one  car  to  another,  and  on  the  car 
door  there  was  a  printed  notice  forbidding  pas- 
sengers to  ride  upon  the  platform  of  the  car, 
but,  owing  to  the  door  being  at  the  time  swung 
back,  it  was  thereby  obscured  from  view. 
The  injuries  sustained  by  appellee's  ward  con- 
sisted of  several  fractures  of  both  the  right  and 
left  leg,  and  dislocation  of  his  left  ankle. 
These  injuries  are  found  to  be  permanent. 

The  inquiries  arising  under  the  above  facts 
embraced  in  the  special  verdict  are  those  which 
usually  arise  under  the  issues  in  actions  based 
upon  negligence:  First,  is  the  injury  in  ques- 
tion the  result  of  the  negligence  of  appellant? 
Second,  is  the  ward  of  appellee  chargeable 
with  contributory  negligence?  At  the  very 
threshold  of  these  questions  counsel  for  appel- 
lant challenge  the  right  of  the  guardian  to 
maintain  this  action  upon  the  ground  that  it 
could  be  brought  only  in  the  name  of  the  in- 
fant by  his  next  friend,  under  §g  256,  257,  Rev. 
Stat.  1894,  Rev.  Stat.  1881,  §§  255,  256.  Sec- 
lion  29  of  the  Code  of  1881,  Rev.  Stat.  li<94, 
§  267.  and  Rev.  Stat  1881,  §  266,  provides  that 
"a  father,  or  in  case  of  his  death  or  desertion  of 
his  family,  or  imprisonment,  the.  mother  may 
maintain  an  action  for  the  injury  or  death  of 
a  child,  and  a  guardian  for  the  injury  or  death 
of  his  ward.  But  when  the  action  is  brought 
by  the  guardian  for  an  injury  to  his  ward,  the 
damages  shall  inure  to  the  benefit  of  his  ward." 
In  the  case  of  Louisviile,  iV.  A,  <fc  C.  R.  Co,  v. 
Goodykoontz,  119  Ind.  Ill,  this  court  on  page 
118  interpreted  this  section  as  follows:  "If  a 
minor  under  guardianship  sustains  an  injury 
to  his  person  from  the  wrongful  conduct  of 
another,  his  euardian  may  maintain  an  action 
and  recover  for  the  benefit  of  the  ward  pre- 
cisely as  the  latter  might  have  recovered 
through  the  intervention  of  a  prochein  ami  in 
case  be  had  not  been  under  guardianship. 
This  is  so  whether  the  ward's  father  or  mother 
be  living  or  not.  The  pain  and  suflTering  en- 
dured and  the  permanent  injury  resulting  from 
the  wounding  or  maiming  of  a  minor  are  per- 
sonal to  himself,  and  damages  for  such  pain 
and  injuries  are  always  recoverable  for  his 
benefit."  We  yield  adherence  to  the  above 
interpretation  of  the  statute  and  are  of  the 
opinion  that  it  clearly  authorizes  a  guardian  of 
an  infant  who  has  received  a  personal  injury 
as  the  result  of  a  wrongful  act  of  omission  or 
commission  by  another  to  sue  and  recover 
from  the  wrongdoer  such  damages  as  are  per- 
sonally sustained  by  his  ward.  The  conten- 
tion of  appellant  upon  this  proposition  must 
therefore  be  denied,  and  the  action  of  the  ap- 
pellee in  instituting  this  suit  as  the  guardian  of 
the  injured  minor  is  sustained. 

The  special  verdict  does  not  find  that  the 
ward  of  appellee  was  without  fault,  or  free 
from  contributory  negligence  upon  his  part,  at 
the  time  the  injury  occurred.  As  freedom  from 
fault  or  negligence  at  the  time  of  the  accident 
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upon  the  part  of  the  latter  is  an  essential  factor  I 
which  must  exist  io  order  to  entitle  the  appel- ' 
lee  to  recover  in  this  action,  we  may  therefore 
ifisume. without  decidiDg,  that  appellant,  under 
the  circumsiances,  is  chaigeable  wiih  actiona- 
ble Degligence,  and  address  our  inquiry  first  to 
the  question  of  contributory  negligence,  which 
counsel  for«  appellant  so  strenuously  insist, 
under  the  facts,  nnust  be  imputed  to  appellee's 
ward.  It  is  conceded  by  appellee  that  under 
the  facts  his  ward  must  be  deemed  to  have 
been,  at  the  time  he  sustained  the  injury,  capa- 
ble of  being'guilty  of  contributory  negligence. 
The  absence  of  contributory  negligence  upon 
the  part  of  the  injured  party  at  the  time  he  re- 
ceived his  injunes  was  in  isi>ue.  as  well  as 
the  alleged  negligence  of  the  appellant,  and 
the  burden  rested  upon  the  appellee  to  estab- 
lish inter  alia  both  of  these  requisite  facts  be- 
fore he  would  be  entitled  to  a  recovery.  The 
rule  is  firmly  settled  that,  if  the  special  verdict 
of  the  jury  or  a  special  finding  of  the  court 
omits  to  find  any  fact  essential  to  support  the 
judgment  below,  the  latter  cannot  be  sustained. 
No  presumptions  or  intendments  are  available 
in  favor  of  a  special  verdict,  and  the  omission 
to  find  a  fact  in  favor  of  the  party  upon  whom 
the  onus  of  proving  it  is  cast  is  equivalent 
to  finding  such  fact  against  him.  As  a 
legal,  rule,  that  which  is  not  proved  is  the 
same  as  that  which  does  not  exist.  See  Hous- 
worth  V.  Bioomhuff,  54  Ind.  4B7;  Buehafian  v. 
MiUigan,  108  Ind.  438:  Alhion  v.  Hetriclf,  90 
Ind.  545,  46  Am.  Rep.  280:  Dixon  v.  Dnke, 
85  Ind.  434:  Vinton  v.  Baldmn,  95  Ind.  433; 
yobUsviUe  Gas  dt  I.  Co.  v.  Loehr,  124  Ind. 
79;  MitrheU  v.  Brawley,  140  Ind.  216:  2 
£Uiott,  Geo.  Pr.  ^  933.  It  is  also  a  well- 
settled  proposition  in  this  state  that  whenever, 
under  the  facts  disclosed  by  a  special  verdict, 
the  question  is  presented  either  as  to  the  negli- 
gence of  the  defendant,  or  as  to  whether  the 
plaintiff  was  without  fault,  and  two  inferences 
may  reasouabiy  be  drawn  as  to  either  of  said 
ultimate  facts, — one  in  favor  and  the  other 
against. — then  the  determination  of  such  fact 
is  within  the  province  of  the  jurors,  and  their 
finding  will  be  accented  by  the  court  as  con 
trolline.  Ohio  d  M,  R.  Co.  v.  CoUarn,  78 
Ind.  261,  38  Am.  Rep.  134;  Cincinnati,  L  St 
L.  &  C.  R.  Co.  V.  Qrames,  136  Ind.  89;  Rusli 
V.  Coal  mvff  Min.  Co.  131  Ind.  135;  Woolery 
V.  Louiscille,  N.  A.  dc  C.  R.  Co.  107  Ind.  381, 
57  Am.  Rep.  114;  Smith  v.  Wnbash  R.  Co 
141  Ind.  92;  LouisvilU,  N.  A.  dt  C  R.  Co.  v. 
CotteUo,  9  Ind.  App.  462;  Bloomington  v. 
Bogers,  13  Ind.  App.  121.  But  if  the  facts 
fonnd  are  such  that  the  court  can  adjudge  as 
i  matter  of  law  that  the  injured  party  was  or 
was  not  jniilty  of  contributory  negligence, 
then  the  finding  of  such  ultimate  fact,  what- 
ever it  mav  be,  will  be  disregarded  by  the 
court.     Smith  v.  Wabash  R.  Co.  supra. 

In  the  case  at  bar,  however,  there  is  but  one 
reasonable  inference  to  be  deduced  from  ihe 
facts  relative  to  the  acts  of  appellee's  ward  at 
the  time  he  sustained  bis  injuries,  and  that  is 
to  the  effect  that  bis  own  negligence  contrib 
nted  to  said  injuries;  hence  a  finding  by  the 
jury  that  he  was  free  from  fault  could  not 
have  afl^ected  the  legal  result.  It  is  manifest, 
we  think  from  the  facts  shown,  that  the  ward 
of  appellee  was   thereunder  chargeable  with 
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contributory  negligence.  While  it  is  true  that 
it  was  a  duty  incumbent  upon  the  railroad 
company  to  furnish  a  seat  within  its  car  for 
each  passenger  taken  aboard  of  its  train,  and 
not  merely  standing  room  in  the  aisle  of  the 
car,  the  mere  fact,  however,  that  he  was  com- 
pelled to  accept  standing  room  would  not 
jusify  him  in  voluntarily  leaving  a  place  of 
safety  and  going  to  one  of  peril.  The  jury 
found  that  there  was  ample  room  in  the  car  in 
which  he  was  riding,  and  in  other  cars  upon 
the  train,  and  that  there  was  no  necessity  for 
him  to  go  upon  the  platform  or  car  steps,  and 
that,  had  be  remained  inside  of  the  car,  he 
would  not  have  sustained  the  injuries  which 
he  did;  that  it  was  unsafe  and  dangerous  for 
him  to  leave  the  car  when  the  train  was  run- 
ning at  the  rate  of  25  miles  an  hour,  and  stand 
upon  the  steps  as  be  was  doing  when  the  acci- 
dent happened.  The  jury  further  found  that 
the  place  where  Money  bun  stood  when  injured 
was  not  a  safe  place  to  stand,  ''even  if  the 
train  ran  smooth  and  did  not  jerk. "  He  was  not 
content  to  step  on  the  platform,  but  went  upon 
the  lower  step,  and  stood  there  with  his  back 
towards  the  platform  and  his  head  leaning 
outward,  as  it  is  expressly  shown  by  the  ver- 
dict. We  are  of  the  opinion  that  the  facts  dis- 
close a  clear  and  undoubted  case  of  contribu- 
tory negligence  upon  the  part  of  appellee's 
ward,  which  cannot  be  controverted  from  any 
legal  standpoint.  While  it  may  be  iiaid,  in  the 
sense  of  decency,  that  it  was  proper  for  this  boy. 
when  admonished  of  the  fact  that  he  wa.s  about 
to  vomit,  to  make  an  effort  to  avoid  befoul- 
ing his  fellow  passengers,  yet  even  under  this 
view  the  liw  would  not  justify  him  in  expos- 
ing himself  to  peril,  or  excuse  or  mitigate  bis 
negli&rence  when  he  seeks  redress  in  an  action 
for  injuries  sustained.  The  authorities  cited 
by  the  learned  counsel  for  appellee  are,  under 
the  facta,  distinguishable  from  the  case  at  bar, 
and  lend  but  little  if  any  support  to  bis  conten- 
tion upon  the  q^uesiion  involved.  The  con- 
clusion reached  is  in  harmony  with  and  sup- 
ported by  the  following  authorities;  GoodHn 
V.  Boston  it  M.  R.  Co.  84  Me.  203;  Worth- 
inffion  v.  Central  Vermont  R.  Co.  64  Vt.  107, 
15  L.  R.  A.  326;  Camden  d  A.  R  Co.  v. 
Hoo!iey.  99  Pa.  492,  44  Am.  Rep.  120:  Fis/ier  v. 
West  Virginia  <fe  P.  R.  Co.  39  W.  Va.  366, 
23  L.  R.  A.  758:  AWwma  G.  8.  R.  Co.  v. 
Hatrk,  72  xVla.  112,  47  Am.  Rep.  403;  Jackson 
V.  Crilly,  16  Colo.  103;  Faterson  v.  Central  R. 
dt  BkQ.  Co.  85  Ga  653;  Remiss  v.  New  Orleans 
City  d  L.  R.  Co,  47  La.  Ann.  1671;  W^endell  v. 
New  York  C.  &  //.  R.  R.  Co.  91  N.  Y.  420; 
Hayes  v.  Norcross.  162  Mass.  546:  Wallace  v. 
New  Fork,  N.  U.  d  H.  R.  Co.  165  Mass.  236; 
Krenzer  v.  Pittsburp,  C.  C.  d  St.  L.  R.  Co. 
(Ind.)  43  N.  E.  649;  Lewis  v.  Biltimorf  d  O. 
R.  Co.  38  Md  588.  17  Am.  Rep.  521 ;  Shirk  v. 
Wabohh  R.  Co.  (Ind.)  42  N.  E.  656;  Rei/nolda 
V.  New  York  C.  d  H.  R.  R.  Co.  58  *N.  Y. 
248;  Lofdahl  v.  Minneapolis,  St.  P.  d  S.  8.  M. 
R.  Co.  88  Wis.  421:  Butler  v.  Pittsburgh  d  B. 
R.  Co.  139  Pa.  195;  Eclif  v.  Waba^'h,  St.  L.  d  P. 
R.  Co.  64  Mich.  196:  Patterson,  Railway  Ace. 
Law,  §  272;  CindnnaH,  I.  St.  L  d  C  R. 
Co.  v.  McClain  (Ind.)  44  N.  E.  306;  St.  T^tvis 
8.  W.  R.  Co.  V.  Rice,  9  Tex.  Civ.  App.  509; 
Sclieiber  v.  Chicago.  St.  P.  M.  d  O.  R.  Co.  61 
Minn.  499;  Chicago  d  N.  W.  R.   Co,  v.  Car- 
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roll,  5  m.  App.  201;  Toledo,  St.  L.  <fc  K,  C.  R, 
Co,  y.  Wingate,  143  Ind.  125.  and  131 

It  follows  that  the  court  erred  in  denying  the 
appellant's  nootion  for  judgment  in  its  favor  on 
the  special  verdict. 


The  judgment  is  therefore  renersed  and  tha 
cause  remanded,  with  inatructions  to  the 
lower  court  to  sustain  this  motion  and  render 
judgment  upon  the  special  verdiot  in  favor  of 
appellant. 


VIRGINIA    SUPREME    COURT  OF  APPEALS. 


F.  H. 


J.  L.   GLEAVES  et  al. 
«. 
TERRY.  Secretary  of  Wythe  County 
Electoral  Board. 


(. 


.Va.. 


.) 


1,  So  mncli  of  the  records  of  the  elect- 
oral board  as  relates  to  tbe  appointment 
and  removal  of  Judgres  and  oommtesionen  of 
election  and  reffisters  or  tbe  ordering  of  a  new 
registration  may  be  Inspected  and  copied  by 
oltlzeDS. 

8«  Mandamua  will  not  lie  to  compel  the 
secretary  of  the  electoral  board  to  per- 
mit memoranda  to  be  taken  from  records  In  his 
possession  whlcb  may  be  properly  copied,  until  It 
is  shown  that  suob  right  has  been  denied. 

8.  No  cltlseii  other  than  the  proper  olll- 
^Ti-ia  has  a  ri^ht  to  inspect  and  take  memo- 
randa from  so  much  of  the  records  of  tbe  electoral 
board  as  relates  to  the  preparation  and  printing  of 
the  ofDcial  ballots,  oertlfloatlon  of  the  same,  and 
their  distribution  to  the  Judges  of  election  of  the 
several  precincts. 

(August  4,  1896.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel defendant  to  permit  petitioners  to  take 
memoranda  from  records  in  defendant's  pos- 
session.    Denied, 

Tbe  facts  are  stated  in  the  opinion. 

Mr,  James  A.  Walker,  for  petitioners: 

A  public  record  is  a  memorandum  made  by 
a  public  officer  authorized  to  perform  that 
function. 

When  by  express  direction  of  statute  a  mem- 
orandum is  rec^uired  to  be  kept  the  memorial 
made  in  compliance  with  the  statute  is  a  public 
record. 

A  book  or  memorandum  kept  by  persons  in 
public  office  because  required  or  made  useful 
by  ibe  nature  of  tbe  office  or  expressly  required 
to  be  kept  by  statute  is  a  public  record. 

20  Am.  &  Eng.  Enc.  Law,  pp.  505.  511;  1 
Greenl.  Ev.  gg  471-478;  Clay  v.  Ballard,  87 
Va.  790. 

Being  a  public  record  the  right  of  inspection 
by  any  party  having  an  interest  therein  exists 
at  common  law  and  is  sustained  by  an  unbroken 
line  of  decisions. 

Clay  V.  Baliard,  87  Va.  791;  1  Greenl.  Ev. 
g§  471-478. 


The  right  to  take  memoranda  of  a  public  rec- 
ord is  an  incident  to  the  rigbt  of  inspection. 

Clay  y.  RaUard,  87  Va.  790;  2  Dill.  Mun. 
Corp.  §  684;  High,  Extr.  Legal  Rem.  §  8S0;  2 
Starkie,  Ev.  415;  20  Am.  &  Eng.  Enc.  Law, 
p.  528,  and  notes;  1  Greenl.  Ev.  ?i§  471-478. 

Petitioners  are  citizens  and  registered  voters 
and  have  an  interest  in  common  with  every 
citizen  of  Wythe  county  in  knowing  who  are 
tbe  registrars  and  judges  of  election  when  they 
were  appointed,  etc.  They  have  the  right  to 
this  information  because  they  are  interested  in 
having  only  honest  and  capable  officers  chosen, 
and  in  knowing  to  whom  ibey  shall  apply  for 
registration,  transfers,  etc.  It  is  not  necessary 
that  he  should  have  any  special  or  private  in- 
terest in  the  record. 

2  Dill.  Mun.  Corp.  §  6^4;  High,  Extr.  Legal 
Rem.  ^  830;  Brouwer  v.  Cotheal,  10  Barb.  216; 
20  Am.  &  Eng.  Enc.  Law,  pp.  521-528,  and 
notes;  Clay  v.  Ballard,  87  Va.  795. 

Mr.  J.  H.  Fulton  for  respondent. 

Cardwell*  J.,  delivered  the  opinion  of 
the  court: 

The  petitioners  represent  that  they  are  cit- 
izens and  voters  of  Wvthe  county  ;  that  they 
have  applied  to  P.  H.  Terry,  secretary  of 
the  electoral  board  of  the  county,  at  his  office 
in  Wytheville,  and  demanded  the  right  to 
examine  and  inspect  the  records  kept  by  the 
secretary  of  the  proceedings  of  the  electoral 
board,  and  to  take  written  memoranda  there- 
from ;  and  that  said  Terry,  while  allowing 
them  to  inspect  the  records  in  his  presence, 
refused  to  permit  petitioners  to  copy  the  rec- 
ords or  to  take  memoranda  therefrom.  The 
prayer  of  the  petition  is  for  a  mandamus  com- 
manding Terry  to  allow  petitioners  to  ex- 
amine the  records  of  the  electoral  board  of 
Wythe  county,  and  to  take  memoranda  or 
copies  thereof.  The  respondent  answers  the 
petition,  and  says  that  it  is  true  that  he  ia 
a  public  officer  of  this  state;  that  he  is  a 
member  of  the  electoral  board  of  Wythe 
count V,  and  its  secretary,  duly  qualified  as 
such  by  takine  the  oath  to  perform  the  du- 
ties of  his  office  according  to  law ;  that  he 
has  faithfully  performed  his  duties  as  such, 
and  has  always  looked  to  the  statute  creat- 
ing the  office  for  his  duties  and  the  manner 
of  per  form  in  fir  them.  Respondent  further 
says  that,  while  it  is  also  true  that  the  peti> 


NOTV.^Tbe  at>ove  decision  Is  of  much  Interest  I  opened  or  produced  In  proceedlnirs  other  thaneleo- 
as  a  determination  of  tbe  extent  to  which  election    tinn  contedts,  see  Ex  parte  Arnold  (Mo.)  38  L.  R.  A. 
records  may  be  inspected  by  individuals.    As  to   386,  and  note, 
the  power  of  courts  to  require  ballot  boxes  to  be  | 

•  L.  R.  A. 


1896. 


Gluavbs  v.  Tsrbt. 


145 


tiooer  J.  L.  Gleaves  has  within  the  past  six 
weeks  made  frequent  yisits  to  respondent's  of- 
fice, with  first  one  and  then  another  of  the  peti- 
tioDers,  demanding  an  inspection  of  the  rec- 
ords of  the  electoral  board,  asserting  the  rijcht 
to  take  extracts  from  and  to  bring  a  clerk 
to  make  copies  of  them,  respondent  has  not 
refused  to  allow  the  records  which  were  un- 
der his  coDtrol  to  be  inspected  in  his  presence, 
as  far  as  proper,  by  petitioners,  or  any  citi- 
zen who  wished  to  do  so,  and  offered  to  al- 
low all  of  the  petitioners  to  inspect  the  same, 
although  respondent  does  not  consider  it  his 
duty  to  do  so;  but,  knowing  that  these  rec- 
ords were  under  his  authority  and  in  his 
custody,  and  being  responsible  for  same, 
has  ever,  and  will  ever,  unless  compelled  by 
authority  of  law,  refuse  to  allow  the  records 
to  be  taken  out  of  his  presence,  or  memoranda 
to  be  taken,  or  copies  of  same  to  be  made. 
He  responds,  further,  that  he  told  petition- 
ers that  he  was  only  a  member  of  the  electoral 
board  of  Wythe  county,  and  that,  if  peti- 
tioners would  get  the  consent  of  the  electoral 
board,  respondent  would  cheerfully  allow, 
not  only  an  inspection,  but  a  copy,  of  the 
records  of  the  proceedings  of  the  board  to 
be  made   etc. 

Section  67  of  chap.  8  of  the  Code  provides 
for  the  appointment  of  registrars  by  the  elec- 
toral board  in  the  several  counties  and  cities 
of  the  commoniwealth ;  ^  69,  for  the  filling 
of  vacaDcies  in  the  office  of  registrar,  and  for 
the  removal  of  judges  of  election  who  fail 
to  discharge  their  duties  according  to  law ; 
ii  71,  for  the  ordering  of  a  new  registration 
under  certain  conttngencies ;  t^  117,  for  the 
appointment  of  judges  of  election,  and  ^  188. 
for  the  designation  by  the  electoral  board  of 
fi^e  persons  to  act  as  commissioners  to  can- 
▼asa  the  election  returns.  By  an  act  of  the 
assembly  (Sess.  Acts  1898-94,  p.  780),  amend- 
ing §  68  of  the  Code,  the  secretary  of  each 
bo^ird  is  required  to  keep  in  a  book,  to  be 
provided  for  the  purpose,  an  accurate  ac- 
count of  all  the  proceedings  of  the  board, 
including  all  appointments  and  removals  of 
judi^esand  reiristrars ;  and,  by  an  act  approved 
March  4,  1896  (Sess.  Acts  1895-96,  pp.  768- 
770),  amendatory  of  the  act  of  March  6.  1894, 
epiitled  "An  Act  to  Provide  for  a  Method  of 
Voting  by  Ballot,"  the  printing  of  the  bal- 
lots, the  certification  of  the  same  as  the  ofii- 
cial  ballots,  aad  their  distribution  to  the 
judees  of  election  of  the  several  precincts  of 
ibei'r  county  or  city,  are  delegated  to  the 
electoral  board  of  each  county  and  city.  So 
far  as  the  appointment  or  removal  of  regis- 
trars, judges,  and  commissioners  of  elections 
is  concerned,  or  the  ordering  of  a  new  regis- 
tration of  voters,  the  law  enjoins  no  secrecy. 
Therefore,  the  inspection  by  the  public  of 
tin's  part  of  the  board's  acts  is  not  in  conflict 
with  any  provision  of  law ;  but  the  duties 
of  the  board  as  to  the  preparation  of  the 
ballot,  its  verification,  and  the  stamping  of 
the  seal  of  the  board  thereon,  as  required  by 
§J5  9  and  10  of  the  act  of  March  4,  1896,  su- 
pTfi.  are  required  to  be  performed  in  secret; 
ftod  it  is  manifest  that,  if  this  were  not  so, 
tiie  whole  object  of  the  law,  riz.,  to  provide 
for  the  voter  a  legal  ballot,  verified  in  such 
ii^&nDer  88  to  preclude  its  being  counterfeited, 
34  L.  R.  A. 


and  to  frustrate  as  far  as  possible  the  use  of 
unofiicial  and  illegal  ballots,  would  be  de- 
feated. The  vote  by  ballot  ex  ri  termini  im- 
plies a  secret  ballot.  Pearson  v.  Brvtintick 
County  Supers.  91  Va.  384.  And  the  pro- 
visions of  the  statutes  referred  to,  for  the  use 
of  an  official  ballot,  are,  we  think,  plainly 
in  furtherance  of  the  constitutional  provision 
for  the  exercise  of  the  right  of  the  voter  to 
cast  a  secret  ballot. 

**To  justify  the  issuance  of  a  writ  to  en- 
force the  performance  of  an  act  by  a  public 
officer,  two  things  must  concur:  The  act 
must  be  one  the  performance  of  which  the 
law  specially  enjoins  as  a  duty  resulting 
from  an  office,  and  an  actual  omission  on  the 
part  of  the  respondent  to  perform.  It  is  in- 
cumbent on  the  relator  to  show,  not  only 
that  the  respondent  has  failed  to  perform  the 
required  duty,  but  that  the  performance 
thereof  is  actually  due  from  him,  at  the  time 
of  the  application."  "The  office  of  the  writ 
of  mandamus,  when  addressed  to  a  public 
officer,  is  to  compel  him  to  exercise  such 
functions  as  the  law  confers  upon  him." 
"But  the  writ  neither  creates  nor  confers 
power  upon  the  officer  to  whom  it  is  di- 
rected. It  can  do  no  more  than  to  command 
the  exercise  of  powers  already  exist  ins." 
"The  writ  of  mandamus  lies  to  compel  a 
public  officer  to  perform  a  duty  concerning 
which  he  is  vested  with  no  discretionary 
power  and  which  is  either  imposed  upon  him 
by  some  express  enactment  or  neces^iarily  re- 
sults from  the  office  which  he  holds.''  14 
Am.  &  Eng.  Enc.  Law,  pp.  105.  180,  140, 
and  authorities  there  cited  in  notes.  That 
the  record  of  the  proceedings  of  the  electoral 
board  of  Wythe  county,  required  by  law  to 
be  kept  by  its  secretary  and  custo<lian.  is  a 
public  record,  and  open  to  inspection  by  the 
public,  except  in  so  far  as  secrecy  is  enjoined 
by  law,  there  can  be  no  doubt;  but  where 
the  disclosure  of  their  contents  would  be 
injurious  to  the  public  interest,  an  inspec- 
tion will  not  be  granted.  1  Greenl.  Ev. 
i^^  47/5,  476;  4  Minor,  Inst.  p.  714.  The 
law,  however,  does  not  require  of  the  secre- 
tary of  the  board,  expressly  or  by  fair  im- 
plication, the  duty  of  making  copies  when 
demanded,  or  provide  compensation  to  him 
for  doing  so.  as  is  the  case  with  all  public 
records,  so  far  as  we  now  recall ;  nor  does 
the  law  by  express  enactment  require  him 
to  allow  copies  to  be  made  :  and  the  granting 
of  the  writ  of  mandamus  applied  for  in  this 
case  must  therefore  depend  upon  whether  or 
not  the  duty  to  allow  copies  to  be  taken  of 
the  record  of  the  proceedings  ot  the  electoral 
board  necessarily  results  from  the  otfice  of 
secretary  to  the  board,  held  by  the  respond- 
ent. It  has  already  been  observed  that  there 
are  portions  of  these  ncorcls  the  disclosure  of 
which  would  be  injurious  to  the  public  in- 
terests; and  by  law,  if  there  be  a  disclosure 
of  any  part  of  the  record  bv  the  secretary  as 
to  which  secrecy  is  enjoined,  he  is  sub- 
jected to  a  penal  y  for  his  neglect  or  viola- 
tion of  duty.  Therefore,  if  copies  of  these 
records  are  to  be  made  by  any  citizen  wlio 
demands  the  right,  to  avoid  a  disclosure  of 
that  part  as  to  which  secrecy  is  enjoined 
the  secretary  would  necessarily  have  to  be 
10 
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constantly  in  attendance  while  the  copies  are 
being  made,  and  in  tlie  performance  of  a  duty 
not  prescribed  by  law,  and  for  which  no 
compensation  is  provided.  If  copies  can  l>e 
made  by  one  person,  no  one  could  be  refused ; 
and  it  well  mighi  be  asked,  Is  it  reasonable  to 
assume  that  the  secretary  is  to  be  required  to 
devote  an  unreasonable  portion  of  his  time 
to  aHowinj;  copies  to  be  made  of  the  records 
in  hid  custody,  and  that  this  duty  necessarily 
results  from  the  office  he  holds?  When,  in 
point  of  time,  are  these  copies  to  be  made? 
And  what  discretion  is  to  be  exercised,  and 
by  whom,  as  to  the  length  of  time  to  be 
consumed  in  making  the  copies?  If  the  sec- 
retary is  clothed  with  discretion  as  to  when 
the  copies  may  be  made,  or  the  length  of 
time  that  Is  to  be  consumed  in  making  the 
copies  of  the  records,  or  as  to  what  portions 
thereof  may  be  inspected  or  copied  without 
injury  to  the  pui)lic  interests,  and  without 
violation  of  his  duties,  a  mandamus  must  be 
denied.  The  statement  is  not  made  that  re- 
spondent has  denied  petitioners  the  right  to 
inspect  the  records.  On  the  contrary,  the 
statement  is  that  respondent  did  not  deny 
them  this  right.  Nor  is  the  statement  made 
as  to  what  inemoranda'or  notes  from  the  rec- 
ords petitioners  desired  to  make,  or  the 
length  of  time  that  would  have  been  required 
to  make  the  memoranda  or  notes;  but  the 
complaint  is  merely  that  respondent  refused 
to  allow  copies  or  memoranda  to  be  made 
of  the  records.     The  court  is  of  opinion  : 

1.  That  so  much  of  the  record  of  the  pro- 
ceedings of  the  electoral  board  of  Wythe 
county,  contained  in  the  book  provided  by 
law,  and  committed  to  the  custody  of  the 


respondent  as  secretary  of  the  board,  as  re- 
lates to  the  appointment  and  removal  of 
judges  and  commissioners  of  election  and 
registrars,  or  the  ordering  of  a  new  registra- 
tion, is  a  public. record,  open  to  inspection 
by  any  citizen  and  voter  of  Wythe  county, 
and  that  he  may  take  therefrom  memoranda 
or  notes  of  the  proceedings  of  the  electoral 
board  as  to  which  secrecy  is  not  enjoined  by 
law,  which  memoranda  or  notes  may  be  made 
at  and  within  a  reasonable  time,  in  the  pres- 
ence of  the  secretary ;  but,  until  it  is  shown 
that  the  right  to  inspect  these  records,  or  to 
make  memoranda  or  notes,  proper  to  be  made 
as  aforesaid,  has  been  denied,  a  mandamus 
should  not  issue  requiring  respondent  to  al- 
low such  memoranda  or  notes  to  be  made. 

2.  That  so  much  of  the  record  of  the  pro- 
ceed in  i;s  of  the  electoral  board  of  Wythe 
county,  in  the  custody  of  its  secretary,  as 
relates  to  the  preparation  and  printing  of 
the  official  ballots  prescril)ed  by  law,  certi- 
fication of  the  same,  and  their' distribution 
to  the  judges  of  election  of  the. several  pre- 
cincts in  the  county  of  Wythe,  is  not  a  pub- 
lic record,  that  is  open  to  inspection  by  any 
one,  other  than  the  officers  of  the  county  to 
whom  the  duties  of  preparing,  printing,  cer- 
tifying, and  distributing  the  ballots  is  dele- 
gated by  law,  and  that  the  respondent  can- 
not be  compelled  to  allow  petitioners  to  make 
memoranda  or  notes  of  these  proceedings,  or 
to  inspect  them. 

3.  That  the  petition  of  the  applicants  here, 
Gl eaves  and  others,  does  not  make  a  case  upon 
which  the  mandamus  prayed  for  should  is- 
sue, and  it  roust  therefore  be  denied. 


KANSAS  SUPREME  COURT. 


John  W.  BREIDENTHAL 

V. 

W.  E.  EDWARDS,  Secretary  of  State. 


(. 


.Kan.. 


.) 


*!•  After  the  hearinfi^  and  OTermliii^ 
by  the  tribunal  proTlded  for  by  6 10  of 
the  Australian  ballot  law,  of  all  ohjec- 
ttons  to  the  nomtnatloo  oertitlcate  filed  by  au- 
thority of  a  state  coDvention  of  a  political  party, 
the  further  duties  of  the  Secretary  of  State  as  to 
ceiiificatioD  under  8  18  of  said  law  are  ministe- 
rial only:  and  be  has  no  rigbtto  cballeofre,  and 
the  courts  have  no  authority  to  consider,  the 
motives  actuatinor  any  political  partj^  con- 
vention in  Its  course,  and  he  should  certify  any 
proper  and  requisite  matter  duly  appearinsr  on 
the  nomination  certificate. 

8.  A  Tlee-presidential  candidate  whose 
name  ftofrether  with  that  of  his  associate  presi- 
dential candidate)  has  been  certified  by  autbor- 

*Head notes  by  Martin,  Ch.  J. 


ity  of  a  etate  convention  of  his  party  as  an  addi- 
tion to  the  party  appellation,  and  who  has  not 
declined  the  national  nominntion,  nor  withdraim 
as  a  candidate  in  Kanras,  has  no  right,  under  9  S 
of  said  Australian  ballot  law,  to  forbid  such  use 
of  his  name  on  the  electoral  ticket  nominated  by 
his  party  in  this  state. 

(Johnston^  J.^  dissents.) 
(October  2r,  1890.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel defendant  to  eeriify  to  the  county 
clerks  the  name  of  Thomas  E.  Watson  as 
candidate  for  Vice  President  upon  the  People's 
ticket  among  the  names  which  were  to  be  certi- 
fied as  candidates  at  a  coming  election. 
Granted. 

Statement  by  Martin,  Ch.  J.  : 

The  following  facts  appear  from  the  alter- 
native writ  of  mandamus  and  the  answer 
thereto:    At  a  national  convention  of  dele- 


NciTE.-<rhi8  case  is  believed  to  have  no  prece- 1  questions,  but  this  is  the  first  time  in  which  a  quea- 
dent.   The  modem  statutes  providing  for  official    tion  has  been  raised  as  to  use  thereon  of  the  names 
ballots,  have  given  rise  already  to  a  variety  of  I  of  candidates  for  President  or  Vice  President. 
34  L.  H.  A. 
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Fates  of  the  People's  party  held  in  July.  1896, 
William  J.  BryaD  whs  Dominated  for  Presi- 
deDt  and  Thomas  E.  Watson  for  Vice  Presi- 
dent; that  afterwards  in  August,  1896,  a  state 
convention  of  said  party,  held  at  Abilene, 
indorsed  said  national  nominations,  and  ten 
candidates  were  nominated  as  electors  for 
President  and  Vice  President,  to  be  voted 
for  at  the  ensuing  general  election ;  that  in 
due  time  and  foruT  there  was  filed  in  the  office 
of  the  Secretary  of  State  a  certificate,  signed 
and  verified  by  the  presiding  officer  and  the 
secretary  of  said  convention,  setting  forth 
the  names  and  residences  of  said  candidates 
forelectors,  giving  the  name  **  People's  Party" 
as  the  party  represented  by  said  candidates, 
and  naming  William  J.  Bryan  and  Thomas 
£.  Watson  as  its  candidates  for  President  and 
Vice  President  respectively, as  an  addition  to 
be  made  to  the  party  appellation  **The  Peo- 
ple's Partj ;"  that  objections  in  writing;  to 
said  certificate  were  filed,  and,  after  due  no- 
tice, were  considered  by  the  Secretary  of 
State,  the  auditor  of  state,  and  the  attorney 
general,  and  on  October  17,  1896,  were  de- 
cided not  to  be  valid,  and  said  certificate  was 
held  to  be  valid  and  effectual,  and  no  other 
or  farther  objections  have  been  filed  or  con- 
sidered ;  yet  on  the  same  day  the  Secretary 
of  State  received  from  Abe  Stein berger,  sec- 
retary of  the  Middle  of  the  Road  Populist 
committee  of  the  state  of  Kansas,  a  telegram 
in  the  following  words  and  figures,  to  wit: 

Thompson,  Ga.,  Oct.  16. 
Abe  Steinberger,  Topeka,  Kansas :  Hand 
this  request  to  Secretary  of  State.  Do  not 
certify  my  name  on  Abilene  ticket  to  county 
clerks.  My  aflSdavit  withdrawing  my  name 
has  been  mai  led  to  you.     Thomas  £.  Watson. 

And  accompanying  said  telegram  was  the 
affidavit  of  said  Steinberger,  as  follows,  to 
wit: 

State  op  Kansas,  ) 
Shawsee  County,  f    ' 

1,  Abe  Steinberger,  being  duly  sworn  ac- 
cord ing  to  law,  depose  and  say  tliat  I  am  the 
duly  authorized  agent  and  representative  in 
the  state  of  KansiiS  of  Thomas  E.  Watson, 
the  Populist  nominee  for  Vice  President, and 
that  1  am  fully  empowered  and  have  been 
authorized,  as  evidenced  by  telegram  filed 
herewith,  and  as  such  agent  and  representa- 
tive, and  with  the  further  knowledge  that  the 
nid  Thomas  £.  Watson's  refusal  to  permit 
his  name  to  appear  on  such  ticket,  accom- 
panied by  required  aflldavit,  has  been  mailed 
to  the  Secretary  of  the  State  of  Kansas.  I 
hereby  protest  against  the  certification  by  the 
Si-creiary  of  State  of  the  name  of  the  said 
Thomas  E.  Watson  on  the  so-called  **  People's 
Party  Ticket, "  over  the  names  of  the  Bryan 
and  bewail  electors  named  at  the  Hutchinson 
Democratic  convention,  and  pretended  to  have 
been  named  at  the  Abilene  People's  Party 
convention,  and  I  request  that  the  Secretary 
of  State  omit  the  name  of  Thomas  £.  Watson 
from  the  heading  of  such  ticket. 

A.  Steinberger. 

Sobecrihed  and  sworn  to  before  ftie,  this 
ITih  day  of  October.   1896. 

T.  S.  Stover,  AsaisUnt  Secretary  of  State. 

WLR.A. 


And  on  October  19,  1896,  the  Secretary  of 
State  received  by  mail  a  notice  from  said 
Thomas  £.  Watson  as  follows,  to  wit : 

State  of  Geokgia,        ) 

COCNTT  OF  McDUFFIK.   f 

I  withdraw  as  candidate  for  Vice  President 
on  ticket  nominated  at  Abilene,  Kansas;  and 
decline  to  have  my  name  used  upon  official 
ballot  upon  that  ticket ;  it  being  placed  there 
to  deceive  Populist  voters  to  vote  for  Demo* 
cratic  electors. 

Thos.  E.   Watson. 

Sworn  to  and  signed  before  me,  this  Oct 
16th,  1»96.  John  A.  Faucett, 

Ordinary  of  McDuffle  County,  Georgia. 
[Seal.]  * 

The  electors  named  in  the  certificate  of 
nomination  of  the  People's  party  are  the  same 
as  those  certified  as  electors  of  the  Demo- 
cratic party,  whose  national  nominees  for 
President  and  Vice  President  are  William  J. 
Bryan  and  Arthur  Sewall,  respectively,  and 
said  electors  are  members  of  the  Democratic 
party.  It  is  further  alleged  in  the  answer 
that,  if  said  electors  are  chosen,  they  will 
not  vote  for  Thomas  E.  Watson  for  Vice  Presi- 
dent, and  that  it  is  desired  to  use  his  name 
at  the  head  of  said  ticket  to  mislead  the  vot- 
ers of  the  state,  and  to  induce  them  to  vote  for 
said  electors  under  the  belief  that  they  were 
voting  for  electors  belonging  to  the  People's 
party,  and  who  would  vote  for  said  Thomas 
E.  Watson  for  Vice  President  if  chosen.  The 
allegations  in  the  answer  not  included  in  the 
foregoing  relate  only  to  matters  of  law.  The 
plaintiff  moved  for  a  peremptory  writ  of 
mandamus,  notwithstanding  the  answer. 

Mr.  O.  C.  Clemens  for  plaintiff. 

Messrs,  F.  B.  Dawes,  Attorney  General, 
A.  A.  Oodard,  Assistant  Attorney  General, 
and  Wa^gener,  Hortont  ft  Orr,  for  de- 
fendant. 

Martin,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

1.  This  case  involves  certain  of  the  duties 
of  the  Secretary  of  State  under  the  Australian 
ballot  law,  being  chap.  78,  Sess.  Laws  1893. 
Section  6  relates  to  the  form  of  the  certifi- 
cate, and  provides  that,  **in  case  of  electors 
for  Pre6i(ieni  and  Vice  President  of  the  United 
States,  the  names  for  the  candidates  for  Pres- 
ident and  Vice  President  may  be  added  to 
the  party  or  political  appellation."  And 
^  14,  relating  to  the  printing  of  the  names 
of  the  candidates  under  the  proper  party  ap- 
pellation or  group,  enacts  that  "the  ballot 
shall  contain  no  other  names,  except  that, 
in  case  of  electors  for  President  and  Vice 
President  of  the  United  States,  the  names  of 
the  candidates  for  President  and  Vice  Presi- 
dent may  be  added  to  the  party  or  political 
organization."  Section  18  reads  as  follows: 
**Not  less  than  fifteen  days  before  an  election 
to  till  any  public  office,  the  Secretary  of  State 
shall  certify  to  the  county  clerk  of  each 
county  within  which  any  of  "the  electors  may 
by  law  vote  for  the  candidates  for  such  office, 
the  name  and  residence  of  each  person  nomi- 
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Dated  for  such  office,  as  specified  in  the  cer- 
tificates of  DomiDatioD  or  nomi nation  papers 
filed  with  the  Secretary  of  State.  **  It  will 
be  observed  that  §  13  does  not  expressly  pro- 
vide for  the  certification  of  the  names  of 
presidential  candidates*  nor  even  of  the  party 
appellation;  but,  as  the  certification  would 
be  unintelligible  without  the  latter  we  think 
it,  and  also  any  proper  addition  of  the  names 
of  presidential  and  vice-presidential  candi- 
dates, to  be  fairly  included  within  the  phrase 
**a8  specified  in  the  certificates  of  nomina 
tion  or  nomination*  papers."  In  these  re- 
spects a  certificate  of  nomination  is  the  guide 
to  the  Secretary  of  State,  and  he  should  fol- 
low it  in  giving  directions  to  the  county 
clerk  as  to  the  making  up  of  the  official  bal- 
lot. We  think  it  plain  that  he  has  no  right 
to  omit  the  party  appellation,  nor  the  names 
of  the  presidential  and  vice-presidential  can- 
didates added  to  the  party  appellation  by 
authority  of  law,  and  properly  appearing  in 
the  certificate. 

The  motion  for  a  peremptory  writ  of  man- 
damus notwithstanding  the  answer  is  in  the 
nature  of  a  demurrer,  and,  for  the  purposes 
of  this  hearing,  admits  every  allegation  of 
fact  well  pleadfed  in  the  answer.  It  does  not 
admit  conclusions  of  law,  nor  prophesies, 
nor  general  allegations  of  fraua  unaccom- 
panied by  any  statement  of  fact  on  which 
fraud  is  based,  nor  matters  which  the  defend- 
ant has  no  right  to  plead  nor  the  court  juris- 
diction to  entertain.  The  allegation  in  the 
answer  that  the  electors  named  in  the  certifi- 
cate will  not  vote  for  Thomas  E.  Watson  for 
Vice  President  is  clearly  not  one  of  fact,  and 
the  court  should  not  be  guided  by  the  pre 
tense  of  anyone  to  the  powers  of  divination. 
In  such  cases  courts  must  deal  with  facts,  not 
with  prophesies.  Besides,  if  these  electors 
should  be  chosen,  they  will  be  under  no  legal 
obligation  to  support  Sewall,  Watson,  or 
any  other  person  named  by  a  political  party, 
but  they  may  vote  for  any  eligible  citizen 
of  the  United  Slates.  Article  12  of  Amend- 
ments to  the  Constitution  of  the  United  States. 
And  neither  the  Secretary  of  State  nor  any 
court  may  interfere  with  them  in  the  per- 
formance of  their  duties.  The  charge  made 
by  the  Secretary  of  State  that  it  is  desired 
to  use  the  name  of  Watson  at  the  head  of 
the  People's  party  ticket  to  mislead  the  voters 
must  be  disregarded  for  several  reasons : 
First.  As  to  his  separate  official  duties  under 
this  statute  he  is  a  mere  ministerial  officer, 
and  not  a  censor  of  political  parties,  nor  a 
guardian  of  the  public  morals,  and  it  fol- 
lows that  he  has  no  authority  to  make  such 
a  charge.  Secondly.  The  only  facts  upon 
which  any  claim  of  fraud  is  based  arc  that 
the  certificate  gave  the  party  appellation  as 
the  "  People's  Party, "  and  named  the  national 
candidates  as  an  addition  thereto,  and  then 
stated  the  names  and  residences  of  the  can- 
didates nominated  by  the  convention  as  pres- 
idential electors,  and  these  were  Democrats, 
and  the  same  men  who  were  nominated  for  a 
like  place  by  the  Democratic  party,  but  this 
must  be  held  admissible,  under  Stmp»on  v. 
Osborn,  6li  Kan.  328.  Thirdly.  This  court 
has  no  authority  to  investigate  and  pass 
judgment  upon  the  motives  which  actuate 
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any  political  party  convention  in  its  course, 
for  this  is  not  jurisprudence,  but  politics. 
Fourthly.  Although  the  record  does  not  show 
the  nature  of  the  objections  made  to  the  cer- 
tificate before  the  Secretary  of  State,  the 
auditor  of  state,  and  the  attorney  general, 
and  overruled  by  that  tribunal  on  October 
17,  1896,  yet  it  is  presumable  that  all  proper 
matters  of  objection  were  then  heard  and  de- 
cided. After  the  hearing  and  overruling  of 
all  objections  by  the  tribunal  provided  for 
by  g  10  of  said  act,  it  was  the  plain  duty  of 
the  Secretary  of  State  to  certify  the  names  of 
the  presidential  and  vice-presidential  candi- 
dates of  the  People's  party  as  specified  in 
the  nomination  certificate,  unless  the  papers 
emanating  from  Watson  and  Steinbergef  re- 
lieved him  from  it. 

2,  What,  if  any,  effect  should  be  given  to 
the  communications  and  documents  signed 
by  Watson  and  Steinberger?     Section  8  of 
said  act  provides  that  **aDy  person  whose 
name  has  been  presented  as  a  candidate  raay 
cause  his  name  to  be  withdrawn  from  nomina- 
tion by  his  request  in   writing,  signed   by 
him  and  acknowledged  before  au  officer  quali- 
fied to  take  acknowledgment  of  deeds,  and 
filed  witti  the  Secretary  of  State  not  less  than 
fifteen  days    .     .     .     previous  to  the  day  of 
election,  and  no  name  so  withdrawn  shall  be 
printed  upon  the  ballot."    The  telegram  and 
the  affidavit  of  Steinberger  should  be  disre- 
garded, and"  it  is  doubtful  if  the  affidavit  of 
Watson,  filed  October  19,  was  in  due  time 
or  in  proper  form.      The  certificate  of   the 
ordinary  (an  officer  in  Georgia,  nearly   an- 
swering to  a  probate  judge  iu  Kansas)  is  in 
form  a  jurat,  and  not  an  acknowledgment. 
But,  waiving  these  questions  as  to  time  and 
form,  we  think  that  the  document  is  entirely 
ineffectual.     Watson  was  not  nominated   by 
the  Abilene  convention,  and  how  shall  a  man 
withdraw  from  a  nomination  which  has  never 
been  conferred?     That  convention   had    no 
right  to  nominate  a  candidate  for  Vice  Presi- 
dent to  be  voted  for  at  the  next  election.      It 
did  nominate  ten  electors  to  be  voted  for  at 
that  election.      Doubtless,  any  one  of  them 
might  have  withdrawn  by  complying  with 
said  g  8.     A  Vice  President  ia  not  elected  at 
the  general  election  held  in  November.     He 
should  be  elected  on  the  1st  Wednestlay  in 
Deceml)er,  and  only  ten  citizens  of   Kunsaa 
will  have  a  voice  in  the  matter.     In  a  legal 
sense,  the   people  of   this  st^te  vote  for  "no 
candidate  for  President  or  Vice  President^ 
that  duty  being  delegated  to  ten  citizens, 
who  are  authorized  to  use  their  own  Jude- 
ment  as  to  the  proper  eligible  pert^ns  to  fill 
those  high  offices.     Again,  Mr.  Watson  th^es 
not  attempt  to  decline  the  national  nomina- 
tion, nor  even   withdrawn   as  oindidate  in 
Kansas,  if  such  a  thing  can  be  done;  but  bo 
says  he  declines  to  have  his  name  used  upon 
a  certain  official  ballot.     He  does  not  **  with- 
draw from  nomination,"  within  the  meaning 
of  said  §  8.     No  national  candidate  for  Presi- 
dent or  Vice  President  residing  elsewhere  has 
as  much  authority  as  the  humblest  voter   in 
this  state  to  dictate  how  his  name  shall  he 
used  on* an  official  ballot  here. 

The  order  of  the  court  is  that  the  Secretary 
of  State  shall  forthwith  duly  certify  to  the 
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county  clerks  of  this  state  the  names  and 
residences  of  said  nominees  for  electors  of 
President  and  Vice  President,  and  that  be 
add  to  the  party  appellation  of  the  **  Peop1e*8 
Party"  the  name  of  William  J.  Bryan  as 
said  party's  candidate  for  President,  and  the 
name  of  Thomas  E.  Watson  as  said  party's 
candidate  for  Vice  President. 

Alien,  J.,  concurs. 

Johnston*  J.,  dissenting : 
TJjomas  E.  Watson  is  endeavoring  to  pre- 
vent tbe  use  of  his  name  as  a  candidate  for 
YicePresidf^nt  upon  what  has  been  designated 
as  the  *"  Abilene  Ticlset,"  because,  as  he  states 
upon  oath,  it  was  "placed  there  to  deceive 
Popiiliat  voters  to  vote  for  Democratic  elect- 
ors."   In  obedience  to  bis  request  and  with- 
drawal, the  Secretary  of  State,  in  certifying 
the  names  of  candidates  .to  county  clerks, 
proposed  to  omit  the  name  of  Watson  from 
that  ticket.      The  extraordinarv  remedy  of 
mandamus    has   been    employed   to  compel 
Watsoo  to  be  a  candidate  upon  the  ticket, 
against  his  protest,  and  to  compel  the  Secre- 
tary of  State  to  certify  him  as  a  candidate 
thereon,    notwithstanding   his  withdrawal. 
It  was  argued  that  the  withdrawal  of  Wat- 
ton  is  informal,  and,  further,  that  he  is  not 
a  candidate  vho  can  withdraw,  within  the 
meaning  of  our  election  statute.     The  with- 
drawal is  not  exactly  formal,  but  it  appears 
to  be  a  substantial  compliance  with  the  stat- 
ute.   In  §  8  it  is  provided  that  tbe  request 
shall  be  in  writing,  signed  by  the  candidate, 
and  acknowledged  before  a  competent  officer. 
Watson *s  request  was  executed   in  the  pres- 
ence of  an  ordinary,  a  judge  of  one  of  the 
oourtsof  Georgia;  and  at  the  same  time,  and 
before  the  same  officer.  Watson  verified  the 
facts  stated  in  the  withdrawal  by  his  oath. 

Is  Watson  a  candidate,  and,  under  our 
sutiite.  is  he  entitled  to  withdraw?  Tlie 
nominees  for  President  and  Vice  President 
are  recognized  and  spoken  of  as  candidates 
in  the  same  statute  which  authorizes  the 
withdrawal  of  candidates.  In  ^§  6  and  14 
they  are  speciflcrally  named  as  candidates; 
and  then,  in  §  8,  it  is  provided  that  **any 
person  whose  name  has  been  presented  as  a 
candidate  may  cause  his  name  to  be  with- 
drawn from  nomination  by  his  request,  in 
writing."  etc.  It  will  be  observed  that  the 
language  is  creneral,  autliorizing  **any  per- 
son" who  basbeen  presented  as  a  candidate 
to  witJidraw ;  and  the  high  rank  of  the  office 
should  not  preclude  the  candidate  from  avail- 
ing himself  of  the  right  of  withdrawal.  *  It 
is  true,  we  do  not  Tote  directly  for  President 
and  Vice  President,  but,  according  to  the 
Qs&ge  which  has  prevailed  for  many  years, 
personal  selections  are  made  by  the  electors, 
with  almost  tbe  same  certainty  that  could  be 
accomplished  by  a  direct  vote.  It  is  well 
kiH>wii  that  the  prel  i  rolnar^  steps  to  a  national 
election  are  taken  by  political  parties,  and 
the  candidates  for  President  and  Vice  Presi- 
dent are  chosen  by  them.  After  nominations 
are  made,  the  adherents  of  the  several  parties 
in  the  several  states  put  forward  electors  of 
the  same  political  faith  as  the  candidates, 
and  these  electors,  if  chosen,  are  in  honor 
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bound  to  vote  for  such  candidates.  Although 
there  is  no  other  obligation  than  that  of  honor 
resting  upon  electors  so  chosen,  it  is,  as 
counsel  for  plaintiff  remarked,  impressive 
and  noteworthy  that  in  all  our  history  no 
elector  has  ever  violated  his  honor  or  betrayed 
the  trust  of  those  who  elected  him.  It  would 
seem  to  be  proper,  therefore,  to  treat  them 
as  candidates,  within  the  statute;  and  the 
legislature  of  Kansas,  as  we  have  seen,  has 
so  recognized  them.  It  is  strange,  indeed, 
if  there  is  no  way  for  a  national  candidate  to 
retire  from  a  ticket  if  his  name  should  be 
placed  there  with  a  sinister  purpose,  aqd  that 
he  should  be  denied  the  right  of  withdrawal 
where  his  name  is  merely  used  to  cast  a 
stigma  upon  him,  or  to  defeat  the  principles 
for  which  he  stands.  Apart  from  the  ques- 
tion of  formality,  however,  and  granting 
that  there  is  a  chance  for  division  of  opinion 
as  to  whether  national  nominees  for  Presi- 
dent and  Vice  President  are  candidates,  within 
the  meaning  of  the  statute,  I  am  still  firmly 
of  the  opinion  that  the  peremptory  writ 
should  not  be  allowed.  The  right  to  this 
remedy  depends  upon  the  averments  of  the 
defendant's  answer.  As  the  case  was  submit- 
ted, the  facts  stated  in  the  answer  stand  con- 
fessed ;  and  taking  them  to  be  true,  as  we 
must,  the  plaintiff  is  not  entitled  to  the  writ. 
It  is  admitted  that  the  purpose  of  using  Wat- 
son's name  at  the  head  of  the  ticket  is  to  mis- 
lead the  voters  of  Kansas,  and  induce  them  to 
vote  for  the  electors  on  that  ticket  under  the 
belief  that  they  are  voting  for  electors  who 
would  vote  for  Watson  for  Vice  President. 
It  is  admitted  that  the  electors  on  the  ticket 
in  question  are  the  same  as  those  on  the  Demo- 
cratic ticket,  who  have  been  certified  as  elect- 
ors to  vote  for  the  Democratic  nominees  for 
President  and  Vice  President.  It  is  further 
admitted  that  the  electors  so  named  are  not 
members  of  the  People's  party,  to  which  Wat- 
son belongs,  but  are  members  of  the  Demo- 
cratic party,  and,  if  chosen,  will  not  vote 
for  Thomas  R.  Watson  for  Vice  President  of 
the  United  States.  If  these  facts  are  true, 
the  placing  of  Watson's  name  upon  the  ticket 
will  be  a  palpable  deception  of  the  voters  of 
the  state  and  a  great  iniustice  to  him.  Shall 
the  Secretary  of  State  be  compelled  to  partici- 
pate in  the  deception  and  wrong  and  should 
the  solemn  mandate  of  the  court  be  employed 
to  compel  such  participation?  Mandamus  is 
the  highest  judicial  writ  known  to  the  law, 
and  the  court  is  vested  with  large  discretion 
in  granting  or  withholding  it.  It  is  not  al- 
ways awarded  where  the  court  has  power  to 
do  so,  but,  in  the  exercise  of  this  discretion- 
ary power,  the  court  is  controlled  by  con- 
sideration of  justice  and  equity.  It  is  funda- 
mental in  the  law  of  mandamus  that  the  writ 
never  will  be  erranted  where  it  will  prove 
unavailing,  effect  a  deception,  or  accomplish 
injustice.  It  is  clear  that  the  court  is  not 
required  to  compel  action  that  will  mislead 
the  voters  of  the  state,  or  become  an  instru- 
ment in  carrying  out  an  injustice.  One  of 
the  leading  ideas  in  our  Australian  ballot  law 
is  the  prevention  of  deception  and  fraud  in 
the  elections,  and  to  obtain  a  free  and  intel- 
ligent expression  of  the  voters.  This  pur- 
pose will  be  frustrated,  and  the  aim  of  the  law 
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defeated,  by  the  proposed  writ,  if  the  aver- 
ments of  the  answer  be  true.  That  the  state- 
ments of  deception  and  wrong  would  be  dif- 
ficult to  prove  if  denied  is  no  longer  a  matter 
of  concern.  Proof  is  dispensed  with  by  the 
admissions  in  the  pleadings.  Watsun  has  at- 
tempted in  good  faith  to  withdraw.  He  bases 
his  withdrawal  on  the  fact  that  it  will  result 


in  a  deception  of  the  voters.  The  Secretary 
of  State  has  yielded  to  his  request ;  and,  Hince 
it  is  admitted  that  the  certidcatlon  and  plac- 
ing of  the  name  on  the  ballot  will  operate  to 
mislead  and  deceive  voters,  tlie  court,  in  the 
exercise  of  a  wise  judicial  discretion,  should 
refuse  the  writ. 
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!•  Mandamus  to  compel  the  state 
board  of  reirents  to  comply  with  the  pro- 
visions  of  a  statute  as  to  the  location  of  a  de- 
partment of  the  state  university  does  not  lie  at 
the  suit  of  a  private  citizen  who  has  not  ob- 
tained permission  from  the  court  to  apply  for 
the  writ. 

2.  Clauses  in  a  Constitution  providing^ 
fbr  a  board  of  reflrents  to  be  electa  by  the 
people,  and  to  have  general  supervision  of  the 
state  university  and  the  control  of  all  expendi- 
tures from  the  university  interest  fund,  will  ex- 
clude the  legislature  from  power  to  designate 
where  departments  of  the  university  shall  be 
located. 

(July  28. 1886.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  respondents  to  comply  with  a  stat- 
ute requiring  them  to  remove  the  branch  of 
the  Slate  university  known  as  the  Homoeo- 
pathic Medical  College  from  Ann  Arbor  to  De- 
troit.    Denied. 

Statement  br  Grant,  J.  : 
In  1895  the  legislature  passed  act  No.  257, 
Laws  1895,  the  material  part  of  which  reads 
as  follows:  **That  the  board  of  regents  of 
the  University  of  Michigan  are  bereby  au- 
thorized and  directed  to  establish  a  homceo- 
pathic  medical  college  as  a  branch  or  depart- 
ment of  said  uni  vers!  ty ,  which  shal  1  be  located 
in  the  city  of  Detroit,  and  the  said  board  of 
regents  are  hereby  authorized  and  directed 
to  discontinue  the  existing  homcropathic  col- 
lege now  maintained  in  the  city  of  Ann  Arbor 
as  a  branch  of  said  university  and  to  trans 
fer  the  same  to  the  city  of  Detroit."  The 
title  of  the  act  is  ''An  Act  to  Amend  ^  One 
of  an  Act  Entitled,  *An  Act  for  the  Establish- 
ment of  a  Homceopathic  Medical  Department 
of  the  University  of  Michigan.'  Approved 
April  27.  1875,  being  §  4932  of  How.  Anno. 
Stat."  The  regents  of  the  university  de- 
Nora.— As  to  the  nature  of  universities  or  other 
incorporated  institutions  belonging  to  the  state, 
see  State,  Little,  v.  Board  of  Regents  of  University 
(Kan.)  29  L.  K.  A.  87& 
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clined  to  comply  with  said  act.    The  relator 
thereupon  presented  this  petition  for  the  writ 
of  mandamus  to  compel  the  regents  to  com- 
ply with  the  act.  .  The  grounds  for  such  re- 
fusal are  (1)  that  it  was  not,  in  their  judg- 
ment, for  the  best  interests  of  the  university  ; 
(2)  that  the  legislature  has  no  constitutional 
right  to  interfere  with  or  dictate  the  manage- 
ment of  the  university.    Among  other  things 
in  their  answer,  they  say  :    **  A  large  part  of 
the  c^rse  of  instruction  required  to  be  given 
in  the  other  medical  department  of  the  uni- 
versity, and   in   the   homcDopathic  medical 
college,  is  common  to  the  two  schools.    This 
fact  has  enabled  the  regents  to  provide  for 
such  common  instruction  at  the  expense,  to 
that  extent,  of  the  support  and  maintenance 
of  a  single  department;  thus  saving  to  the 
benefit  of  the  university  and  to  the  people  of 
the  state  a  large  sum  of  money  annually, 
which  otherwise  would  be  required  for  tlie 
continuous  support  of   two  medical    depart- 
ments,   which     would    be    wholly    separate 
throughout  their  several  courses  of  instruciioa 
in  case  both  departments  of  medicine  were  not 
located  in  the  city  of  Ann  Arbor.    It  appears  lo 
the  regents  that  great  advantage  arises  to  the 
university  as  a  whole,  and  to  the  students  In  the 
various  departments  of  the  university;  that  all 
the  various  branches  of  the  university  are  loca- 
ted and  maintained  at  the  proper  seat  of  ibe 
university,  at  Ann  Arbor.     It  appears  also  to 
the  reerents  that  whatever  suggestions  may   lie 
made  for  the  advanta<]^es  to  be  derived  of  the 
homoeopathic  medical  college  as  a  department 
of  the  university,  by  the  removal  of  such  de- 
partment   to  a 'larger  city,  or    to  any   other 
locality  than  the  city  of  Ann  Arbor,  are  sug- 
gestions which  may,  perhaps,  be  used  for  the 
removal  of  the  other  medical  department  of 
the  university  and  other  departments   of  the 
unfversity  to  some  other  location  than  the  city 
of  Ann  Arbor,  by  parties  or  interests  desiring 
to  secure  such  removal.     It  further  appears  lo 
the  regents  that  the  removal  of  one  of  the 
established  departments  of  the  univen«iiy  sug- 
gests a  movement  for  an  entire  change  in  that 
policy  of  concentration  of  the  departments  of 
the  university  at  the  proper  seat  of  the  univer- 
sity which  has  hitherto  promoted  the  growth 
and  advancement  of  the  university  to  its  pres- 
ent place  among  the  great  schools  of  the  world. 
The  claim  which  is  made  under  the  applica- 
tion of  the  relator,  that  the  provisions  of  net 
No.  257  command  the  discontinuance  and   re> 
moval  of  the  homoeopathic  medical  departuieQt 
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of  the  univerait^  by  the  regents,  without  any 
lefereooe  to  their  power  of  supervtsioD  of  the 
uniTersiiy ,  suggests  to  the  regents  the  question 
whether  such  provisions  do  not  curtail  and 
impair  the  power  of  supervision  and  control  of 
the  university  which  has  been  vested  in  the  re- 
gents by  the  Constitution  of  t be  state.  It  is 
Uie  purpose,  as  well  as  the  plain  duty,  of  the 
regents,  to  exercise,  according  to  their  best 
judgment,  the  supervision  and  control  of  the 
university,  which  has  been  vested  in  them  by 
the  state  Constitution,  to  promote  both  the  in- 
terests of  the  university  and  the  interests  of  the 
people  of  tbe  state,  "which  are  involved  in 
the  welfare  of  the  university.  The  regents 
have  not  undertaken  to  decide  for  themselves 
upon  the  wisdom  or  unwisdom  of  tbe  purpose 
of  tbe  provisions  of  said  act  No.  257,  under 
which  the  relator's  application  is  made.  Tbey 
have  been  advised  that  irrave  doubts  exist  in  re- 
spect to  the  validity  of  said  act.  They  have  also 
been  advised  that  to  the  extent  that  the  provi- 
sions of  tbe  act  are  a  foundation  for  the  applica- 
tion for  a  writ  to  compel  action  on  the  part  of 
the  regents,  denying  their  right  to  exercise 
judgment,  supervision,  or  control  in  relation 
to  the  subject  of  the  discontinuance  of  an  ex- 
isting department  of  the  university,  there  are 
grave  doubts  in  respect  to  tbe  validity  of  tbe 
act" 

Mes$r$.  deer  Sk  Williams,  for  relator: 

The  laws  locating  tbe  uoiversilv  upon  a 
specified  tract  of  land  were  not  designated  to 
localize  all  of  its  educational  operations  but 
simply  to  make  that  tbe  great  center,  as  state 
buildings  and  county  buildings  or  corporation 
offices  are  made  centers  for  corporate  pur- 
poses, while  many  functions  may  be  performed 
elsewhere. 

People,  Regents  of  Urticersiiy,  v.  Auditor 
General,  17  Micb.  161, 191. 

In  that  case  the  rcsrents  were  contendint;  that 
they  had  tbe  power  to  change  tbe  location  of  a 
branch  of  the  university  without  being  au- 
thorized to  do  so  by  the  le|rislature. 

Mr.  Justice  Christlaocy,  in  speaking  of  this 
contention,  at  page  170  says:  "While  I  do  not 
concur  in  this  view,  but  bold  that,  tbe  uni- 
versity, haviog  been  located  at  Ann  Arbor  by 
the  act  of  1W57  (Sess.  Laws.  p.  103),  however 
desirable  it  may  be  to  establish  a  department 
or  professorship  elsewhere,  a  legislative  per- 
mission to  that  effect  musi  first  be  obtained. 
See  Undermood  v.  Waldron,  12  Micb.  73;  Peo- 
pU  V.  Geneva  College,  5  Wend.  211;  Feop/f, 
Piatt,  V.  Oakland  Go^tnty  Bank,  1  Dougl. 
<Micb.)  282;  Com  p.  Laws.  $  2192.  Though 
doubtless  tbe  resents  may  perform  their  func- 
Uoos  anywhere  id  the  state,  and  all  tbe  powers 
of  the  several  faculties  are  not  necessarily  con- 
fined to  that  locality,  yet  I  do  not,  for  the  pur- 
poses of  this  case,  consider  it  necessary  to 
discuss  this  question  of  power  in  any  way." 

Tbe  question  whether  the  legislature  has  tbe 
power  to  require  or  compel  tbe  regents  to  move 
tbe  Homoeopathic  college  from  Ann  Arbor  to 
Detroit  has  been  before  this  court  several  times, 
and  because  of  an  equal  division  of  the  court 
each  timetbe  question  is  still  an  open  one. 

Pecpk,  Drake,  ▼.  Regents  of  Unicersiiy,  4 
Mich.  98;  P^pU.  BegenU  of  DniverMity,  v. 
Ahdilor  General,  17  Mich.  161;  People  v.  Re- 
84LR.A. 


genu  of  Unitersily,  18  Micb.  469;  People,  AUy: 
Gen.,  ▼.  Regents  of  Oniversity,  80  Mich.  473. 

Tbe  regents  of  the  University  of  Michigan 
constitute  a  public  corporation  created  for 
public  purposes  alone,  and  like  all  other  public 
corporations  it  is  subject  to  legislative  control 
unless  it  has  been  placed  by  tbe  Constitution 
bevond  tbe  control  of  tbe  legislature. 

"Messenf/er  v.  Teagan,  2  Del.  L  N.  485; 
Cooley,  Const.  Lira.  88;  People,  Wood,  v. 
Draper,  15  N.  Y.  688. 

There  is  nothing  in  §  8,  art.  18,  of  the  Con- 
stitution which  was  intended  to  remove  the 
university  from  legislative  control. 

If  it  had  been  tbe  intention  to  give  tbe 
regents  any  power  inconsistent  with  legislative 
control  different  language  would  have  been 
used. 

It  certainlv  was  not  the  intention  of  the 
framers  of  the  Constitution  that  the  regents 
should  be  given  absolute  power.  Tbe  I'-gls- 
lature  of  1851,  which  met  soon  after  the  Con- 
stiiution  was  adopted,  was  composed  in  part 
of  members  of  tbe  constitutional  convention. 
Act  151  of  the  Laws  of  1851  gives  the  regents 
minute  directions  and  instructions  as  to  the 
course  to  be  pursued  by  them  in  the  super- 
vision of  tbe  university,  and  in  so  far  as  these 
provisions  have  not  been  amended  by  subse- 
quent acts  of  tbe  legislature,  tbe  regents  from 
tbatday  to  this  have  proceeded  in  harmony 
with  tbe  provisions  of  that  act. 

Tbe  fact  that  "tbe  regents  of  tbe  Un'verstty 
of  Michigan"  is  mentioned  and  recocnized  in 
tbe  Constitution  makes  it  a  constitutional  cor- 
poration, but  that  alone  does  not  give  it  powers 
beyond  tbe  control  of  tbe  legislature. 

1  Dill.  Mun.  Corp.  181:  B(*acb,  Pub.  Corp. 
§  719;  15  Am.  &  Eug.  Enc.  Law,  p.  572;  OaU 
timore  v.  State,  Board  of  P<dice,  15  Md.  876,  74 
Am.  Dec.  572. 

Mr,  B.  F.  Graves,  with  Messrs,  Han- 
ehett  9&  Hanchett,  for  respondent: 

To  tbe  extent  that  authority  is  granted  to  the 
regents  by  the  proviMons  of  the  Constitution, 
their  authority  is  not  subject  to  limitation, 
diminution,  or  control  by  the  legislature. 

People,  Drake,  v.  Regents  of  University.  4 
Mich.  98;  Heqents  of  Unirersity  v.  Deroifs 
Yovng  Men's  Soc.  12  Mich.  138;  Alpin  v. 
Regents  of  University,  88  Micb.  467,  10  L.  R. 
A.  376;  Weinberg  v.  Regents  of  University,  97 
Mich.  246. 

It  was  not  the  intention  of  tbe  Constitution 
to  abrogate  the  principle  of  government  of  the 
university  by  tbe  people.  That  principle  is 
fully  preserved. 

People,  Drake,  v.  Regents  of  University, 
supra;  People,  Regents  of  University,  v.  Auditor 
General,  17  Micb.  161.' 

Instead  of  the  university  being  governed  by 
the  legislature  elected  by  tbe  people  it  is  gov- 
erned by  tbe  board  of  regents,  who  are  elected 
by  tbe  people. 

Tbe  question  whether  tbe  legislature  baa 
power  under  tbe  Coostitution  to  govern  the 
action  of  tbe  regents  in  matters  relating  to  their 
supervision  of  tbe  university  has  been  pre- 
sented to  this  court  in  tbe  following  cases, 
with  the  result  that  the  court  has  each  time 
refused  to  enforce  statutes  in  which  such  gov- 
ernment was  attempted: 

People,  Drake,   v.  Regents  of  University,  4 
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!Micb.  98;  People  v.  RegenU  of  University,  18 
Mich.  469;  PeopU,  Atty.  Qen.,  v.  RegenU  of 
Vnitersity,  80  Mich.  478. 

Grant,  J.,  delivered  the  opiDion  of  the 
court : 

1.  The  petitioner  does  not  in  his  petition 
show  any  interest  in  the  matter,  or  the  ri^ht 
to  quesiion  the  action  of  the  board  of  regents. 
The  attorney  general  is  the  proper  party  to 
move  in  such  a  case,  and  a  private  citizen  does 
not  possess  the  right,  without  permission  of 
the  court,  to  apply  for  this  writ  to  compel  a 
public  board  to  perform  an  omitted  duty. 
People,  Drakf,  v.  Regents  of  University,  4 
Mich.  98  The  petition  in  this  case  does  not 
set  forth  that  the  petitioner  is  a  citizen  of  the 
state,  or  that  he  is  in  any  manner  injured  by 
the  action  of  the  board.  This  point  is  not 
raised  in  the  briefs  of  coimsel,  probably  be- 
cause it  is  desired  to  Obtain  a  decision  upon 
the  merits  We  think  that  such  proceedings 
should  be  instituted  by  proper  parties,  and 
that  relators  should  show  themselves  compe- 
tent to  bring  them  into  court.  Inasmuch, 
however,  as  the  question  has  not  been  raised, 
we  shall  do  as  we  have  sometimes  done  be- 
fore,— dispose  of  the  case  upon  the  main 
issue. 

2.  The  University  of  Michigan  was  founded 
under  an  act  of  Congress  making  an  appro- 
priation of  lands  for  tlie  support  of  a  uni- 
versity in  tbis  state,  approved  May  20,  1826. 
In  18B6  an  act  of  Congress  was  passed  in  which 
it  was  provided  ••that  the  72 sections  of  land  set 
apart  and  reserved  for  the  use  and  support 
of  a  university  by  an  act  of  Congress  ap- 
proved May  20,  1t<26,  are  hereby  granted  and 
conveyed  to  the  state,  to  be  appropriated  solely 
for  the  use  and  support  of  such  universitv." 
5  U.  A.  Stat,  at  L.  59.  Tbis  grant  of  lands 
was  accepted  by  the  state  by  an  act  of  legisla- 
ture approved  July  25,  188*3.  By  the  Consti- 
tution of  1»85  (art.  10,  §5)  it  was  provided: 
*'The  legislature  shall  take  measures  for  the 
protection,  improvement,  or  other  disposition 
of  such  lands  as  have  been  or  may  hereafter  be 
reserved  or  granted  by  the  United  States  to 
this  state  for  the  support  of  a  university,  and 
the  funds  accruing  from  the  rents  or  sale  of 
such  lands,  or  from  any  other  source,  for  the 
purpose  aforesaid,  shall  be  and  remain  a 
permanent  fund  for  the  support  of  said  uni- 
versity, with  such  branches  as  the  public  con- 
venience may  hereafter  demand  for  the  pro- 
motion of  literature,  the  arts  and  sciences,  and 
as  may  be  authorized  by  the  terms  of  such 
grant.  And  it  shall  be  the  duty  of  the  legisla- 
ture, as  soon  as  may  be.  to  provide  effectual 
means  for  the  Improvement  and  permanent 
security  of  the  funds  of  said  university."  By 
subsequent  acts  of  the  legislature  the  lands 
were  sold  and  the  state  received  the  proceeds, 
and  they  were  made  a  permanent  fund  for  the 
support  of  the  university.  In  1887  the  uni- 
versity was  located  at  Ann  Arbor,  upon  a  tract 
of  land  donated  for  that  purpose.  Laws  1887, 
p.  142.  The  same  legislature  passed  an  act 
establishing  the  university,  providing  for  a 
board  of  regents  of  twelve  members,  for  three 
departments,  and  for  the  establishment  of 
professorships.  It  also  provided  that  the  re- 
gents, together  with  the  superintendent  of 
84  L.  a  A. 


public  instruction,  should  establish  such 
branches  of  the  university  in  the  different 
parts  of  the  state  as  should  from  time  to  time 
be  authorized  by  the  legislature;  also,  for  the 
establishment,  in  connection  with' each  branch, 
of  an  institution  for  the  education  of  females 
in  the  higher  branches  of  knowledge,  when- 
ever suitable  buildings  should  be  prepared; 
and  also  for  a  department  of  agriculture. 

Under  the  Constitution  or  1885,  the  legisla- 
ture had  the  entire  control  and  management 
of  the   university  and   the  university   fund. 
They  coulil   appoint   regents  and   professors, 
and    establish  departments.     The  university 
was  not  a  success  under  this  supervision  by  the 
legislature,  and,  as  some  of  the  members  of 
the  constitutional  convention  of  1850  said  in 
their  debates,    "some  of  the  denominational 
colleges  bad  more  students  than  did  the  uni- 
versity."   Such  was  the  condition    of  affairs 
when  that  convention  met.     It  is  apparent  to 
any  reader  of  the  debates  in  this  convention  in 
regard  to  the  constitutional  provision  for  the 
university  that  they  had  in  mind  the  idea  of 
permanency  of  location,   to  place  it  beyond 
mere  political  influence,  and  to  intrust  it  to 
those  who  should  be  directly  responsible  and 
amenable    to    tbe    people.     After  these  con- 
stitutional provisions,    substantially   in   their 
present  form,  had  been  presented  to  the  con- 
vention, and  tbe  question  arose  as  to  how  they 
should  be  selected,  whether  by  election  or  ap- 
pointment. Mr.  Whipple  said:     **If  we  select 
eight  (and  I  should  prefer  twelve),  your  regeota 
will  be  distributed  over  every  part  of  tbe  s.tate, 
and  the  public  will  thus  obtain  a  knowledge  of 
this    institution;  for  the  convention  will   ob- 
serve that  the  concerns  of  this  university  are 
to    be  placed  in    the  hands  of  the  regents. 
They  will  obtain  very  important  knowledge 
in   regard  to  the  establishment,  and  the  peo- 
ple among  whom  they  live  will  become    in- 
formed as  to  the   nature  of  this  institution, 
and    will    become    interested  in    it."    Const. 
Debates,    782.      The    public   men    of   those 
times    were    greatly    interested  in    the    uni- 
versity.    Methods  ifor  its   management  were 
discussed    by   governors    in   their   messages, 
by    reports    of    the  board  of  regents  to   the 
legislature,  and  by  committees    of    the  legis- 
lature.    The  general  consensus  of  opinion  was 
that  it  should  be  under  the  control  and  manage- 
ment of  a  permanent  board,  who  should  be  re- 
sponsible for  its  management.     The  regents,  in 
Marrh,  1840,  in  obedience  to  a  joint  resolution 
of    tbe    legislature,    reported   that  *'tbe    first 
change  in  the  ororanic  law  deemed  essential  is 
the  proper  restriction  of  responsibility  to  the 
board  of  regents.     At  present  the  responsibility 
is  divided,  and  the  board   would    be  greatly 
facilitated   in  their  action  were  such  amend- 
ments made  as  would  throw  entire  responsibil- 
ity on  them."    In   the  same  report  they  also 
urged  that  the  trust  and  management  of  the 
funds  of  the  university  should  be  placed  in  the 
regents.     A  select  committee  was  appointed  by 
the  legislature  in  1840  to  inquire  into  tbe  condi- 
tion of  the  university.    No  more  forcible  argu- 
ment could  well  be  made  than  is  found  In  that 
report  for  placing  the  entire  control  of  the  uni* 
versity  in  the  hands  of  a  permanent  board,  and 
takini;  it  away  from  the  legislature.     House 
Documents    1840,    p.  470.      I    quote    from 
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that  report  as  follows:    *'No  state  institutioD 
in  America  has  prospered  as  well  as  independ- 
int  colleges,  with  equal,  and  often  with  less, 
means.    Why  they  have  not  may  be  ascribed, 
in  part,  to  the  following  causen:    They  have 
not  been  gaided  by  that  oneness  of  purpose  and 
siD^leness  of  aim  (essential  to  tbeir  prosperity) 
that  others  have  whose  trustees  are  a  perman- 
ent body. — men  chosen  for  their  supposed  fit- 
neu  for  that  very  office,  and  who  having  be- 
come acquainted  with  their  duties,  can  and  are 
disipiised  to  pursue  a  steady  course,  which  in- 
spires confidence  and  insures  success,  to  the 
extent  of  tbeir  limited  means.     State  institu- 
tions, on    the    contrary,  have  fallen  into  the 
hands  of  the  several  legislatures,  fluctuating 
bodies  of  men,  chosen  with  reference  to  their 
supposed   qualifications  for  other  duties  than 
cberishini;  literary  institutions.     When  legis 
latures  have  legislated    directly  for  colleges, 
their  measures  have  been  as  flurtnaiing  as  ibe 
changing  materials  of   which  the  legislatures 
were    composed.      When    they    have   acted 
through  a  board  of  trustees,  under  the  show  of 
giving  a  representation  to  all,  they   have  ap- 
pointed men  of  such  dissimilar  and  discordant 
character  and  views  that  they  never  could  act 
m  concert;  so  that  whilst  supposed  to  act  for 
and  represent  everybody,  they,  in  fact,  have 
not  and  could  not  act   for   anybody.     Again, 
legislatures,  wishing  to  retain  all  the  power  of 
the  state  in  their  own  hands,  as  if  they  alone 
were  competent  or  disposed  to  act  for  the  gen- 
eral good,  have  not  been  willing  to  appoint 
trustees  for  a  sufiScient  length  of  time  for  them 
to  become  acquainted    with    their  dunes,  to 
become  interested  in    the  cause   which   they 
were  appointed  to  watch  over,  and  feel  the  deep 
responsibility  of  the  trust  committed  to  them. 
A  new  boanl  of  trustees,  like  a  legislature  of 
new  members,  not  knowing  well  what  to  do, 
generally  begin  by  undoing  and  disorganizing 
alltfaac  has  been  done  before.    At  first  they 
dig  up  the  seed  a  few  times,  to  see  that  it  is 
going  to  come  up;  and.  after  it  appears  above 
the  surface,  they  must  pull  it  up,  to  see  that 
the   roots    are   sound;    and  they  pull    it   up 
sgain,  to  see  if  there  is  sufficient  root  to  sup 
port  so  vigorous    branches;  then  lop  off  the 
branches,   for  fear  they  will  exhaust  the  root, 
and  then  pull  it  upon  again,  to  see  why  it  looks 
so  sickly  and  pining,  and  finally  to  see  if  they 
can  discover  what  made  it  die.     And.  as  these 
several  operations  are  performed  by  successive 
hands,  no  one  can  be  charged  with  the  guilt  of 
distroying  the  valuable  tree.     Whilst  state  in- 
stitutions have  been,  'throusrh  the  jealou<«y  of 
state  legislatures,  thus  sacrificed  to  the  impa- 
tience and    petulance  of  a  beteroeenous  and 
changeable  board  of  trustees,  whose  term  of 
office  is  so  short  that  they  have  not  time  to  dis 
cover  their  mistakes,  retrace    their  steps,  and 
correct  tbeir  errors,  It  is  not  surprisinir  that 
state  universities  have  hitherto,  almost  without 
exception,  failed   to  accomplish,  in  proportion 
to  tbeir  means,  the  amount  of  good   that  was 
expected  from   tbem.  much  less  than  colleges 
in  their  neighborhood,  patronized  by  the  re- 
ligiotifl  public,   watched  over  by  a  hoard  of 
trustees  of  similar  qualifications  for  duty,  and 
holding  the  office  permanently,  that  they  may 
profit  by  experience.     The  argument  by  which 
WL.R.  A. 


legislatures  have  hitherto  convinced  themselves 
that  it  was  their  duty  to  legislate  universities 
to  death  is  this:  'It  is  a  state  inst'tution,  and 
we  are  the  direct  representaiivis  of  the  people, 
and  therefore  it  is  expected  of  us;  it  is  our 
right.  The  people  have  an  interest  in  this 
thing,  and  we  must  attend  to  it '  As  if,  be- 
cause a  university  belongs  to  the  people,  that 
were  reason  why  it  should  be  dosed  to  death 
for  fear  it  would  be  sick,  if  left  to  be  nursed, 
like  other  institutions,  by  its  immediate  euard- 
ians.  Thus  has  state  after  state,  in  this  Amer- 
ican Union,  endowed  universities,  and  then,  by 
repeated  contradictory  and  over  legislation, 
torn  them  to  pieces  with  the  same  facility  as 
they  do  the  statute  book,  and  for  the  same 
reason  because  they  have  the  right."  All  these 
reports  and  discussions  were  undoubtedly 
known  to  the  members  of  the  convention,  and 
their  action  should  be  construed  in  the  liirht  of 
such  knowledge.  I  am  unable  to  find  a  single 
utterance  by  any  meml)er  of  that  convention 
from  whicli  it  could  be  inferred  that  the  mem- 
bers believed  or  supposed  that  they  were  leav- 
ing the  control  of  that  institution  to  the  legis- 
lature. The  rc'sult  has  proved  their  wisdom, 
for  the  university,  which  was  before  practically 
a  failure,  under  tbe  guidance  of  tbis  constitu- 
tional body,  known  as  the  "Board  of  Regents," 
has  grown  to  be  one  of  the  most  successful,  the 
most  complete,  and  the  best  known  instiiutions 
of  learning  in  the  world.  That  such  whs  the 
understanding  of  the  meaning  of  the  Constitu- 
tion of  1850  is  shown  by  the  report  of  the  su* 
perintendent  of  public  instruction,  published  in 
1852.  in  which  be  refers  to  *'the  additional  and 
general  interest  created  by  a  change  of  the 
organic  law  in  1850.  in  placing  the  university 
under  the  control  of  rearents  elected  by  the 
people."    Report,  Pub  Inst.  18o2,  p.  26. 

The  provisions  of  tbe  Constitution  of  1850  in 
regani  to  tbe  university  are  these  (art.  13): 

**Se('.  2.  The  proceeds  from  the  sales  of  all 
Tands  that  have  been  or  hereafter  may  be 
granted  by  the  United  States  to  tbis  state,  for 
educational  purposes,  and  the  proceeds  of  all 
lands  or  other  property  given  by  individuals, 
or  appropriated  by  tbe  state  for  like  purposes, 
shall  be  and  remain  a  perpetual  fund,  the  in- 
terest and  income  of  which,  lo.iieiber  with  the 
rents  of  all  such  lands  as  may  remain  unsold, 
shall  be  inviolably  appropriated  and  annually 
applied  to  tbe  specific  obiects  of  the  original 
gift,  grant  or  appropriation." 

'*Sec.  6.  There  shall  be  elected  in  the  year 
1863,  at  the  time  of  the  election  of  a  justice  of 
the  supreme  court,  eight  regents  of  the  uni- 
versity, two  of  whom  shall  hold  their  office  for 
two  years,  two  for  four  years,  two  for  six  years 
and  two  for  eight  years.  They  shall  enter 
uf>on  tbe  duties  of  their  office  on  tbe  first  of 
January  next  succeeding  tbeir  election.  At 
every  regular  election  of  a  justice  of  the  su- 
preme court  thereafter,  there  shall  be  elected 
two  regents, whose  term  of  office  shall  be  eight 
years.  W  hen  a  vacancv  shall  occur  in  tbe  office 
if  regent,  it  shall  be  filled  by  npp  intmeiit  of 
tbe  governor.  The  regents  thus  elected  shall 
constitute  the  board  of  regents  of  the  Univers- 
ity of  Michigan. 

'*Sec.  7.  The  regents  of  the  university,  and 
their  successors  in  office,  shall  continue  to  con- 
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stitate  the  body  corporate,  known  by  the  name 
and  title  of  the  'Regents  of  the  University  of 
Michigan.' 

"Sec.  8.  The  regents  of  the  university  shall, 
at  their  first  annual  meeting,  or  so  soon  there- 
after as  may  be,  elect  a  president  of  the  uni- 
▼ersiiy,  who  shall  be  ex  officio  a  member  of 
their  board,  with  the  privilege  of  speaking  but 
Dot  of  voting.  Fie  shall  preside  at  the  meet- 
ings of  the  regents,  and  be  the  principal  ex- 
ecutive officer  of  the  university.  The  board 
of  regents  shall  have  the  general  supervision  of 
the  university,  and  the  direction  and  control  of 
all  expenditures  from  the  university  interest 
fund." 

The  board  of  regents  elected  under  the  new 
Gonstiiution  immediately  look  control  of  the 
university,  interpreted  the  Constitution  in  ac- 
cordance'with  its  plain  provisions,  denied  the 
power  of  the  legislature  to  interfere  with  its 
management  or  control,  and  for  forty-six 
years  have  declined  obedience  to  any  and  every 
act  of  the  legislature  which  they,  upon  mature 
reflection  and  consideration,  have  deemed 
against  the  best  interests  of  the  institution. 
This  court  has  sustained  ibem  in  that  position, 
and  has  on  everv  occasion  when  asked  denied 
its  writ  to  interfere  with  their  action.  In  Jan- 
uary, 1858,  in  the  case  of  People,  Drake,  v. 
HegenU  of  University,  4  Mich.  98.  this  court, 
in  denying  the  writ  of  mandamus  to  compel 
the  regents  to  establish  a  professorship  au 
thorized  by  the  legislature,- said :  "They  [the 
regents]  aver  that  tbey  have  acted  in  good  faith, 
but  at  ihe  same  time  under  the  influence  of 
much  uncertainty  as  to  t be  constitutionality  of 
the  law.  and  we  are  compelled  to  recognize  in 
this  question  what  mieht  well  suggest  doubts 
of  the  binding  force  of  the  law,  and  occasion 
some  hesitation  in  their  action."  Obviously,  it 
was  not  the  intention  of  the  framers  of  the 
Constitution  to  take  away  from  the  people  tbe 
government  of  this  institution.  On  the  con- 
trary, they  designed  to,  and  did,  provide  fof 
its  management  and  control  by  a  body  of  eight 
men  elected  by  the  people  at  large.  They 
recognized  the  necessity  that  it  should  be  in 
charge  of  men  elected  for  long  terms,  and 
whose  sole  oflicial  duty  it  should  be  to  look 
after  its  interests,  and  who  should  have  the  op- 
portunity to  investigate  its  needs,  and  carefully 
deliberate  and  determine  what  things  would 
best  promote  its  usefulness  for  the  benefit  of 
the  people.  Some  of  the  members  of  the  con- 
vention of  1850  reft-rred  in  the  debates  to  two 
colleges  (one  in  Virginia  and  the  other  in  Mass- 
achusetts) which  had  been  failures  under  the 
management  by  the  state.  It  is  obvious  to 
every  intelligent  and  reflecting  mind  that  such 
an  institution  would  be  safer  and  more  certain 
of  permanent  success  in  the  control  of  such  a 
body  than  in  that  of  the  legislature,  composed 
of  182  members,  elected  every  two  years,  many 
of  whom  would,  of  necessity,*  know  but  little  of 
its  needs,  and  would  have  little  or  no  time  to 
intelligently  investigate  and  determine  the 
policy  essential  for  the  success  of  a  great  uni- 
versity. 

Now,  in  the  face  of  the  facts  that  the  regents 
have  for  forty-six  years  exercised  such  con- 
trol, and  openly  asserted  its  exclu«ive  right  to 
do  so;  that  the  courts  have  refused  to  compel 
'  -"m  to  comply  with  the  acts  of  the  legislatui-e; 
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that  this  court  held  in  Weinberg  v.  Regent$  cf 
UnitevBity,  07  Mich.  246,  that  they  were  a  con- 
stitutional body,  upon  whom  was  conferred  this 
exclusive  control;  and  in  the  face  of  this  plain 
constitutional  provision, — this  court  is  now 
,  asked  to  hold  that  the  regents  are  mere  minis- 
terial officers,  endowed  with  the  sole  power  to 
I  register  the  will  of  the  legislature,  and  to  su- 
I  per  vise  such  branches  and  departments  as  any 
legislatute  may  see  fit  to  provide  for.  By  the 
'  power  claimed,  tbe  legislature  may  completely 
dismember  the  university,  and  remove  every 
vestage  of  it  from  the  city  of  Ann  Arbor.  It 
is  no  argument  to  say  that  there  is  no  danger 
of  such  a  result.  The  question  is  one  of 
power,  and  who  shall  say  that  such  a  result 
may  not  follow?  The  legislature  did  once  enact 
that  there  should  be  a  branch  of  the  univer- 
sity in  every  judicial  circuit.  If  the  regents 
comply  witL  the  present  act,  the  next  leifisla- 
ture  may  repeal  it,  and  restore  that  depart- 
ment to  the  university  at  Ann  Arbor,  or  place 
it  elsewhere.  Some  legislatures  have  attached 
conditions,  and  they  have  the  undoubted  right 
to  do  so,  to  appropriations  for  the  support  of 
the  university,  and  a  subsequent  legislature 
has  removed  tbe  condii  ions.  Some  legislatures 
have  attached  to  appropriations  the  condition 
for  the  establishment  of  a  homoeopathic  pro- 
fessorship in  the  old  medical  department. 
Other  legislatures  have  refused  to  attach  any 
such  condition.  What  permanency  would  there 
be  in  an  institution  thus  subject  to  the  caprice 
and  will  of  every  legislature?  Under  this 
power,  the  legislature  could  remove  the  law 
department  from  the  university  at  Ann  Arbor 
to  Detroit,  and  provide  that  the  law  library,  to 
which  one  citizen  of  Michigan  has  donated 
120,000,  could  also  be  removed.  It  might 
scatter  the  great  library  (to  the  collection  of 
which  private  citizens  have  contributed  nearly 
or  quite  one  half),  and  also  its  great  museums, 
laboratories, and  mechanical  appliances.  Other 
results  will  readily  suggest  themselves.  It  ap- 
pears to  us  impossible  that  such  a  power  was 
contemplated.  Furthermore,  it  renders  nu^- 
'  tory  the  express  provision  of  the  Constitution 
that  "the  regents  shall  have  the  direction  and 
control  of  all  expenditures  from  the  university 
interest  fund."  It  is  signiticant  that,  at  the 
time  of  the  adoption  of  the  Constitution,  this 
fund  constituted  the  sole  support  of  tbe  uni- 
j  versity,  aside  from  fees  which  might  be  re- 
ceived from  students.  The  state  had  made  do 
appropriations  for  its  support,  and  there  is 
I  nothing  to  indicate  that  any  such  appropria- 
I  tions  were  contemplated.  It  is  unnecessary  to 
argue  that  the  above  provision  means  what  it 
says,  and  that  it  takes  away  from  the  legisla- 
ture all  control  over  the  income  from"  that 
fund.  The  power  therein  conferred  would  be 
I  without  force  or  effect  if  the  legislature  could 
I  control  these  expenditures  by  dictating  what 
I  departments  of  learning  the  regents  shall  es- 
tablish, and  in  what  places  tbey  shall  be 
located.  Neither  does  it  need  any  argument 
to  show  that  the  power  contended  for  would 
take  away  from  the  regents  the  control  and 
direction  of  the  expenditures  from  the  fund. 
The  power  to  control  these  expenditures  can- 
not be  exercised  directly  or  indirectly  by  tbe 
I  legislature.  It  is  vested  in  the  board  of  regents 
I  in  absolute  and  unqualified  terms.    This  act. 
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ID  express  terms,  prohibits  the  regents  from 
ubId^  any  of  this  fund  to  support  a  hoaioeo- 
piitbic  department  at  the  university  at  Ann 
Arbor,since  ii  prohibits  them  from  maintaining 
such  a  department  there.  This  power  cannot 
be  sustained  without  overruling  the  case  of 
Weinberg  y.  Begeutn  of  Unioernty.  The  basis 
of  tbe  majority  opinion  in  (hat  case  is  that  the 
board  of  regents  is  a  constitutional  body, 
charged  by  the  Constitution  with  tbe  entire 
coDtrol  of  that  institution.  The  result  could 
could  not  have  been  reached  upon  any  other 
basis.  It  was  held  not  to  be  a  state  institution 
under  the  control  and  mat<agemeniof  the  legis- 
lature, as  were  the  other  corporations  enume- 
riited  in  the  statute  then  under  discussion.  We 
there  said:  "Under  tbe  Constitution,  the  state 
cannot  control  tbe  action  of  tbe  regents.  It 
cannot  add  to  or  take  away  from  its  property 
without  the  consent  of  the  regents."  We 
might  with  propriety  rest  our  decision  upon 
that  case,  and  should  be  disposed  to  do  so 
were  it  not  for  the  urgent  contention  of  the 
counsel  od  the  part  of  tbe  relator  that  that  case 
does  not  apply.  We  are  therefore  constrained 
to  state  some  further  reasons  to  show  that  the 
legislature  has  no  control  over  tbe  university 
or  tbe  board  of  regents. 

(1)  The  board  of  regen's  and  the  legislature 
derive  their  power  from  the  same  supreme 
authority,  namely  the  Constitution.  In  so  far 
as  ibe  powers  of  each  are  defined  by  that  instru- 
ment, limitations  are  imposed,  and  a  direct 
power  conferred  upon  one  necessarily  excludes 
its  existence  in  tbe  other,  in  the  absence  of 
laDsuage  showing  tbe  contrary  intent.  Neither 
the  university  nor  tbe  board  of  regents  is  men- 
tioned in  article  4,  which  defines  the  powers  and 
duties  of  the  legislature;  nor  in  the  article  re- 
latioir  to  the  university  and  tbe  board  of  regents 
is  there  any  language  which  can  be  construed 
ioto  conferring  upon  or  reserving  any  control 
over  that  institution  in  the  legislature.  They 
are  separate  and  distinct  constitutional  bodies, 
with  the  powers  of  the  regents  defined.  By  no 
rule  of  construction  can  it  be  held  that  either 
can  encroach  upon  or  exercise  the  powers  con- 
ferred upon  the  other. 

<2)  The  hoard  of  regents  is  the  only  corpo- 
ration provided  for  in  the  Constitution  whose 
powers  are  defined  therein,  in  every  other 
corporation  provided  for  in  the  Constitution  it 
is  expressly  provided  tliat  its  powers  shall  be 
surb  as  the  legislature  shall  give.  In  the  case 
of  townships  (art.  11,  §  2),  and  in  counties  (art. 
10.  §  1),  and  boards  of  supervisors  (art.  10, 
g  11),  it  is  expressly  provided  that  each  corpo- 
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ration  shall  have  such  powers  and  immunities 
as  shall  be  prescribed  by  law.  The  same  is 
true  of  other  ofl^cers,  aside  from  the  regents, 
provided  for  in  the  Constitution.  Justices  of 
tbe  peace  (art.  6,  ^  18),  the  sheriff,  the  county 
clerk,  the  county  treasurer,  the  regis'er  of 
deeds,  and  prosecuting  attorney  (art.  10,  ^  8), 
and  township  oflicers  (art.  11,  §  1),  can  exer- 
cise such  powers  as  shall  be  prescribed  by  law. 
(8)  Let  us  apply  another  test.  It  is  a  rule  of 
construction  that  where  a  general  power  over 
one  subject  is  conferred  upon  one  body  in  one 
clause  of  an  instrument,  without  any  restrict- 
ing or  qualifying  language,  and  the  like  power 
over  another  subject  is  conferred  upon  another 
body  in  another  clause  of  the  same  instrument, 
with  restricting  or  qualifying  language,  the 
restrictions  or  qualifications  of  the  second 
clause  cannot  be  read  into  the  first  clause.  On 
the  contrary,  they  must  be  excluded.  By 
article  18,  §  1,  the  superintendent  of  public  in- 
struction is  clothed  with  "the  general  super- 
vision of  public  fnstruction";  but  it  is  added, 
"His  duties  shall  be  pr<  scribed  by  law."  By 
article  13,  ^  9,  the  board  of  education  is  given 
"tbe  general  supervision  of  tbe  state  normal 
school:"  but  it  is  added.  "Their  duties  shall  be 
prescribed  by  law."  Thus,  in  every  case  ex- 
cept that  of  tbe  regents  tbe  Constitution  care- 
fully and  expressly  reposes  in  the  legislature 
the  power  to  legislate  and  to  control  and  define 
the  duties  of  those  corporations  and  officers. 
Can  it  be  held  that  the  framers  of  tbe  Consti- 
tution, and  tbe  people,  in  adopting  it,  had  no 
purpose  in  conferring  this  power,  viz.,  the 
"general  supervision,"  upon  the  regents  in  the 
one  instance,  and  in  restricting  it  in  tbe  others? 
No  other  conclusion,  in  my  judgment,  is  pos- 
sible than  that  the  intention  whs  to  place  this 
institution  in  tbe  direct  and  exclusive  control 
of  tbe  people  themselves,  through  a  constitu- 
tional body  elected  by  tbem.~  As  already 
shown,  tbe  maintenance  of  this  power  in  tbe 
legislature  would  five  to  it  tbe  sole  control 
and  general  supervision  of  tbe  institution,  and 
make  tbe  regents  merely  ministerial  officers, 
with  no  other  power  than  to  carry  into  effect 
the  general  supervision  wbich  the  hvislature 
may  see  fit  to  exercise,  or,  in  other  words,  to 
register  its  will.  We  do  not  think  the  Consti- 
tution can  bear  that  construction. 
TTie  vorit  is  denied. 

lion^t  Cb.  J.,  and  Montgomery  and 
Hooker,  JJ.,  concurred  with  Grant*  J. 
Moore,  J.,  concurred  in  the  result. 
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(160  N.  Y.  176.) 

1  •  A  man  who  induces  another  to  marry 
a  girl  by  false  representations  that  she  is  vir- 
tuous when  in  fact  sbe  has  been  seduced  by  bim- 
self  and  has  become  prefcnant  is  liable  for  dam- 
ages in  an  action  by  the  husband  for  fraud. 

8*  Exemplary  damagres  are  recoverable 
for  fraud  in  inducing  a  man  to  marry  a  woman 
who  is  pregnant  by  another. 

8*  A  direct  precedent  for  the  action  is  not 
necessary  to  give  a  right  of  action  for  a  wrong. 

4.  liOflfl  of  the  comfort  fbunded  upon 
affection  and  respect  derived  from  conju- 
gal society  is  sulllcient,  irrespective  of  any  pecu- 
niary damages,  to  sustain  an  action  by  a  hus- 
band against  one  who  has  fraudulently  induced 
him  to  marry  a  woman  who  is  pregnant  by 
another. 

(October  fl,  18W.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Gkneral  Term  of  the  Court  of  Com- 
mon Pleafl  for  the  City  of  New  York  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  seduction  of  plaintiff's 
wife.     Afflrmed. 

Statement  by  Vann^  J.  : 

Prior  to  January  17,  1891,  the  defendant 
Katie  Kujek,  then  tiamed  Katie  3foritz,  was 
an  unmarried  woman  employed  as  a  domestic 
in  the  family  of  the  defendant  Goldman,  by 
whom  she  had  become  pregnant.  Upon  dis- 
covering the  fact,  the  defendants,  as  it  is  al- 
leged in  the  complaint,  conspired  to  conceal 
their  disgrace  and  to  induce  the  plaintiff  to 
marry  the  said  Katie,  and  to  that  end  repre- 
sented to  him  that  she  was  a  virtuous  and 
respectable  woman,  and  he,  believing  the 
same,  did  marry  her  on  the  day  last  named. 
The  plaintiff,  as  it  was  further  alleged, 
would  not  have  contracted  said  marriage  if 
he  had  known  the  facts.  Subsequently,  and 
on  July  29,  1891,  owing  to  such  pregnancy, 
she  gave  birth  to  a  child  of  which  said  Gold- 
man was  the  father. 

The  answer  of  Goldman  was,  in  substance, 
a  general  denial.  No  answer  was  served  by 
the  other  defendant,  and  no  judgment  was 
taken  against  her. 

The  evidence  tended  to  sustain  the  allega- 
tions of  the  complaint. 

Mr,  Wheeler  H.  Peckham,  with  Mr. 
Max  Altmayer*  for  appellant: 

Assuming  that  the  appicllant  perpetrated  or 
tonspired  to  peri>etrate  a  legal  fraud  upon  the 
plaintiff,  the  fraud  was  condoned  and  ratified 
by  the  conduct  of  the  plaintiff  subsequent  to 
his  discovery  of  the  facts. 

Afuller  V.  Mtiller,  21  N.  Y.  Week.  Dig. 
287;  Bet/noldsv.  RepnMs,  8A11en,{605;  Bige- 


NoTE.— The  above  case  is  one  of  first  impression. 
It  is  worthy  of  notice  that  the  opinion  plainly  rec- 
ognizes that  there  is  no  precedent  for  the 
action,  and  holds  that  none  is  necessary  to  give  a 
right  of  action  for  a  wrong. 
•4  L.  R.  A. 


low.  Ft.  658,  note  6;  RoberUon  v.  Cole,  12 
Tex.  856;  Baker  v.  Baker.  18  Cal.  93;  Scott  v. 
JShufeldt,  5  Paige,  48;  Montgomery  v.  Mont- 
gomery, 3  Barb.  Ch.  132. 

The  plaintiff  did  not  rely  on  the  alleged 
misrepresentations  of  the  appellant,  and  as  a 
reasonable  man  he  had  no  right  to  rely. 

A  representation  of  chastity  is  to  be  taken 
and  is  taken  by  the  person  to  whom  it  is  made 
as  an  expression  of  opinion. 

No  cause  of  action  was  proved,  and  the 
motion  to  dismiss  should  have  been  granted. 

Moral  culpability  is  not  always  legal  culpa- 
bility, any  more  than  legal  culpability  is  neces- 
sarily moral  culpability. 

Cooley,  Torts,  chap.  1,  pp.  8,  4. 

The  woman's  alleged  premarital  inconti- 
nence with  the  appellant,  and  the  concealment 
of  the  fact  from  the  plaintiff,  were  certainly  a 
moral  wrong  upon  the  husband,  but  it  would 
not.  even  if  the  woman  herself  had  represented 
herself  as  chaste,  been  ground  even  for  a 
divorce  or  an  annulment  of  the  marriage,  or 
of  any  contract  made  in  anticipation  or  con- 
sideration of  marriage. 

Evans  v.  CarHnpton,  2  De  G.  F.  &  J.  481; 
Reynolds  v.  Reynolds,  supra. 

Her  concealment  of  premarital  prefi:nancy  is 
a  fraud  which  will  avoid  the  marriage. 

Montgomery  v.  Montgomery,  and  Scott  v. 
Shufeldt.  supra;  Crehore  v.  Crehore,  97  Masa. 
330;  68  Am.  Dec.  98;  Reynolds  v.  Reynolds, 
and  fiaker  v.  Baker,  svpra. 

Mere  concealment  by  the  appellant  of  such 
facts  affecting  Katie  Kujek's  chastity  or  preg- 
nancy as  were  within  his  knowledge  could  not 
render  him  legally  liable.  He  was  under  no 
dutv  to  disclose. 

There  was  no  proof  of  damage. 

Where  a  woman  is  inveigled  into  a  void 
marriage  and  then  abandoned  by  a  wealthy 
man,  her  damage  plainly  appears  in  the  loss 
of  her  services,  her  defilement  under  the  mock- 
ery of  empty  legal  forms,  her  loss  of  reputa- 
tion and  support. 

WWtee  V.  lirooks,  65  Me.  14:  Price  v.  Price, 
75  N.  Y.  244.  81  Am.  Rep.  468. 

But  what  damage  does  the  evidence  show  ta 
the  plaintiff. 

The  testimony  is  insuflScient  to  sustain  a 
verdict  for  the  plaintiff. 

The  presumption  of  law  is  that  a  child  born 
in  wedlock  is  the  child  of  the  father  though 
begotten  prior  to  the  marriage,  and  where  the 
facts  show  abundant  opportunity  to  the  father 
prior  to  the  marriage  this  presumption  is  a 
veiT  strong  one. 

Montgomery  v.  Montgomery^  and  Baker  v. 
Baker,  supra. 

The  plaintiff  had  but  one  remedy,  if  any, 
the  annulment  of  the  marriage. 

Montgotwry  v.  Montgomery,  supra;  Cooley, 
Torts,  2d  ed.  238.  279;  Freet/iy  v.  Freet/iy. 
42  Barb.  641:  Ixfngendyke  v.  Longendyke,  44 
Barb.  366;  Wellington  v.  Small,  8  Cush.  145. 
50  Am.  Dec.  719;  Parker  v.  Huntington,  3 
Gray,  124;  Bowenv.  Matluson,  14  Allen,  499. 

The  highest  considerations  of  morality  and 
sound  public  policy  forbid  the  upholding  of 
the  action. 
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Mr.  August  P.  Wafifener,  for  respond- 
ent: 

The  law  of  marriage  as  administered  by 
ooarls,  80  far  as  property  interests  are  con- 
cerned, is  founded  upon  business  principles, 
in  which  the  utmost  good  faith  is  required 
from  all  parties,  and  the  least  fraud  in  regard 
thereto  is  tbe  subject  of  judicial  cognizance. 

Piper  V.  Boar,  107  N.  Y.  73;  NeriUe  v. 
WSHnson,  1  Bro.  Ch.  543;  BobertB  v.  Boberts, 
SP.Wms.  66. 

The  persons  who  by  acts  of  speech  repre- 
sent property  as  t)elonging  to  tbe  proposed 
husband  wben  the  possea^on  thereof  forms 
an  inducement  to  tbe  marriage  shall  be  bound 
to  make  good  the  thing  in  the  manner  repre- 
sented. 

Montefiori  v.  Mont^fiari,  1 W.  Bl.  363. 

Vaon,  J.,   dellTered  the  opinion  of  the 

court  : 

The  verdict  of  the  jury  has  established  as 
the  facta  of  this  case,  bevond  our  power  to 
review,  that  tbe  plaintiff  married  Katie 
Moritz  in  tbe  belief  that  she  was  a  virtuous 
girl,  induced  by  the  representations  of  tbe 
defendant  to  that  effect,  when,  in  fact,  she 
was  at  tbe  time  pregnant  bv  tbe  defendant 
himself.  The  case  was  submitted  to  tbe  jury 
upon  tbe  theory  that  if  €k)k!nian,  knowing 
that  Katie  was  unchaste,  by  false  representa 
tions  that  she  was  virtuous  induced  tbe  plain- 
tiff to  marry  her,  be  was  entitled  to  recover 
damaires,  and  the  jury  found  a  verdict  in 
his  favor  for  $2,000.  While  no  precedent 
is  cited  for  such  an  action,  it  does  not  fol- 
low that  there  is  no  remedy  for  the  wrong, 
because  every  form  of  action  wben  brought 
for  the  first  time  must  have  been  without  a 
precedent  to  support  it.  Courts  sometimes 
of  necessity  abandon  their  search  for  prece- 
dents and  yet  sustain  a  recovery  upon  legal 
principles  clearly  applicable  to  tbe  new  state 
of  facts,  although  there  was  no  direct  prece- 
dent for  it,  because  there  had  never  been  an 
occasion  to  make  one.  In  remote  times,  wben 
actions  were  so  carefully  classified  that  a 
mistake  in  name  was  generally  fatal  to  tbe 
case,  a  form  of  remedy  was  devised  by  tbe 
courts  to  cover  new  wrongs  as  tliey  might 
occur  so  as  to  preVent  a  failure  of  justice. 
This  was  called  an  ** action  on  tbe  case," 
which  was  employed  where  tbe  right  to  sue 
resulted  from  the  peculiar  circumstances  of 
tbe  case  and  for  which  the  other  forms  of  ac- 
tion gave  no  remedy  (26  Ara.  <&  Eng.  £nc. 
L:iw,  p.  694).  For  instance,  tbe  action  for 
enticing  away  a  man*s  wife,  now  well  cs- 
tablisiied,  was  at  first  earnestly  resisted  upon 
the  ground  that  no  such  action  had  ever  been 
brought.  In  an  earl  v  case  tbe  court  answered 
this  position  by  saying:  •*The  first  general 
objection  is,  tnat  there  is  no  precedent  of 
any  such  action  as  this,  and  that  therefore 
it  will  not  lie  ;  and  the  objection  is  founded 
on  Litt.  §  108.  and  Co.  LUx.  81  b,  and  sev- 
eral other  books.  But  this  general  rule  is 
not  applicable  to  the  present  case;  it  would 
be  if  there  had  been  no  special  action  on  the 
Case  before.  A  special  action  on  tbe  case 
vafl  introduced  for  this  reason,  that  the  law 
vill  never  suffer  an  injury  and  a  damage 
vitbout  a  remedy,  but  there  must  be  new 


facts  in  every  special  action  on  the  case.* 
Win$more  v.  Greenback,  Willea,  Rep.  577, 
580.  As  was  recently  said  by  tuis  court  In 
an  action  then  without  precedent:  ''If  the 
most  that  can  be  said  is  that  the  case  is  novel 
and  is  not  brought  plainly  within  the  limits 
of  some  adjudged  case,  we  think  such  fact 
not  enough  to  call  for  a  reversal  of  this  judg- 
ment**  Piper  v.  Hoard,  107  N.  Y.  73,  76. 

The  question,  therefore  is  not  whether 
there  is  any  precedent  for  the  action,  but 
whether  the  defendant  inflicted  such  a  wrong 
upon  the  plaintiff  as  resulted  in  lawful  dam- 
ages. The  defendant,  by  deceit  induced  the 
plaintiff  to  enter  into  a  marriage  contract 
whereby  he  apsumed  certain  obligations  and 
became  entitled  to  certain  rights.  Among 
tbe  obligations  assumed  was  tiie  duty  of  sup- 
porting his  wife  in  sickness  and  in  health, 
and  he  discharged  this  obligation  by  expend- 
ing money  to  fit  up  rooms  for  houtiekeeping, 
in  keeping  house  with  his  wife  and  caring 
for  her  during  confinement,  when  she  bore 
a  child,  not  to  him,  but  to  the  defendant. 
Among  the  rights  acquired  was  the  right  to 
his  wife's  services,  companionship,  and  so- 
cietv.  By  the  fraudulent  conduct  of  the  de- 
fendant he  was  not  only  compelled  to  expend 
money  to  support  a  woman  whom  he  would 
not  otherwise  have  married,  but  was  also 
deprived  of  her  services  while  she  was  in 
child- bed.  He  thus. sustained  actual  dam- 
ages to  some  extent,  and  as  the  wrong  in- 
volved not  only  malice  but  moral  turpitude 
also,  in  accx>rdance  with  the  analogies  of  tbe 
law  upon  the  subject,  the  jury  had  the  right 
to  make  the  damages  exemplary.  By  tlius 
applying  well  settled  principles  upon  which 
somewhat  similar  actions  are  founded,  this 
action  can  be  sustained,  because  there  was  a 
wrongful  act  in  the  fraud,  that  was  followed 
by  lawful  damages  in  the  loss  of  money  and 
services.  The  fact  that  the  corruption  of 
tbe  plaintiff's  wife  was  before  he  married  her 
does  not  affect  the  right  of  action,  as  the 
wrong  done  to  him  was  not  by  her  defile- 
ment, but  by  the  representation  of  the  de- 
fendant that  she  was  pure  when  he  knew  that 
she  was  impure,  in  order  to  bring  about  the 
marriage.  It  is  difficult  to  see  why  a  fraud, 
which,  if  practiced  with  reference  to  a  con- 
tract relating  to  property  merely,  would  sup- 
port an  action,  should  not  be  given  tbe  same 
effect  wben  it  involves  a  contract  affecting 
not  only  property  rights,  but  also  the  most 
sacred  relation  of  life.  Fraudulent  represen- 
tations with  reference  to  tbe  amount  of  prop- 
erty belonging  to  either  party  to  a  proposed 
marriage,  made  l)y  a  third  person  for  the 
purpose  of  bringing  about  the  niarrifige,  are 
held  to  constitute  an  actionable  wrong  and 
tbe  usual  remedy  is  to  require  the  person 
guilty  of  tbe  fraud  to  make  his  representa- 
tions good.  Piper  v.  Hoard,  fif/jrra;  Monte- 
fori  V.  Montefiori,  1  W.  Bl.  3tt3 ;  Atberly, 
Alarriaee  Settlements.  4S4.  In  such  cases 
tbe  injury  is  more  tangible  and  tbe  measure 
of  damages  more  readily  applied  than  in  the 
case  before  us,  but  both  rest  upon  the  prin- 
ciple that  be  who  by  falsehood  and  fraud 
induces  a  man  to  marry  a  woman,  is  guilty 
of  a  wrong  that  may  be  remedied  by  an  ac- 
tion, the  amount  of  damages  to  be  recovered 
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dependiDji^  upon   the  circumataDces  of  the 
particular  case. 

We  have  thus  far  considered  the  right  of 
action  as  resting  upon  some  pecuniary  loss, 
which,  although  trifling  in  amount,  ma^  be 
recovered  as  a  matter  of  right,  leaving  it  to 
the  jury  in  tlieir  sound  discretion,  as  in  tlie 
case  for  the  seduction  of  a  child  or  servant, 
to  amplify  the  dama;;es  by  way  of  punish- 
ment and  example.  We  think,  however, 
that  the  action  can  be  maintained  upon  a 
broader  and  more  satisfactory  ground,  and 
that  is  the  loss  of  consf/rtium,  or  the  right 
of  the  husband  to  the  conjugal  fellowship 
and  society  of  his  wife.  The  loss  of  eansor- 
tium  through  the  misconduct  of  a  third  per- 
son has  long  been  held  an  actionable  injury, 
without  proof  of  any  pecuniary  loss.  Ben- 
nett v.  Bennett,  116  N.  Y.  584.  6  L.  R.  A. 
558 ;  Ilutcfieson  v.  Peck,  6  Johns.  196 ;  Her- 
manee  v.  Jame$,  82  How.  Pr.  142.  As  has 
been  well  said  by  a  recent  writer:  **To  en- 
tice away,  or  to  corrupt  the  mind  and  affec- 
tions of  one's  consort  is  a  civil  wrong  for 
which  the  offender  is  liable  to  the  injured 
husband  or  wife.  .  .  .  The  gist  of  the 
action,  however,  is  not  the  loss  of  assist- 
ance, but  the  loss  of  the  conwitium  of  the 
wife  or  husband,  which  term  implies  an  ex- 
clusive right  against  an  invader,  of  affection, 
companionship,  and  aid."  Bigelow,  Torts, 
p.  158.  The  damages  are  caused  by  the 
wrongful  deprivation  of  that  to  which  the 
husband  or  wife  is  entitled  by  virtue  of  the 
marriage  contract.  They  rest  upon  the  loss 
of  a  right  which  the  marriage  relation  gives 
and  of  which  it  is  an  essential  feature. 
Whether  that  rij^ht  Is  wrongfully  taken 
away  after  it  is  acquired,  or  the  person  en- 
titled to  it  is  wrongfully  prevented  from 
acquiring  it,  does  not  change  the  effect  or 
lessen  the  injury.  While  the  plaintiff  has 
not  been  actually  deprived  of  tlie  society 
of  his  wife,  he  has  been  deprived  of  that 
which  made  her  society  of  any  value,  the 
same  as  if  she  had  been  seduced  after  mar- 
riage. Although  the  formal  right  to  eonaor- 
tium  may  remain,  the  substance  has  been 
taken  away.  In  other  words,  when  he  en- 
tered into  the  marriage  relation  he  was  en- 
titled to  the  company  of  a  virtuous  woman, 
yet  through  the  fraud  of  the  defendant  that 
right  never  came  to  him.  He  has  never  en- 
joyed the  chief  benefit  springing  from  the 
contract  of  marriage,  which  is  the  comfort, 
founded  upon  affection  and  respect,  derived 
from  conjugal  society.  If  the  aefendant  had 
deprived  the  plaintiff  of  his  right  to  consor- 
tium after  marriage,  the  law  would  have 
afforded  a  remedy  by  the  award  of  damages. 
Yet  the  plaintiff,  tlirough  the  fault  of  the 
defendant,  has  suffered  a  loss  of  the  same 
nature  and  to  the  same  extent,  except  that 
instead  of  losing  what  he  once  had,  he  has 
been  prevented  from  eettinp:  it  when  he  was 
entitled  to  it.  This  is  a  difference  in  form 
only  and  is  without  substantial  foundation. 
The  injury,  although  affected  by  fraud  be- 
fore marriage  instead  of  by  seduction  after 
marria^re,  was  the  same,  and  why  should  not 
the  remedy  be  the  same?  While  the  method 
of  inflicting  the  injury  is  not  the  same,  as 
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it  is  tortious  in  character,  has  substantially 
the  same  effect  and  causes  damages  of  the 
same  nature  and  to  the  same  extent,  why 
should  damages  be  recovered  in  tlie  one  case 
if  not  in  the  other?  Where  false  representa- 
tions are  wilfully  made  as  to  a  material  fact 
for  the  purpose  of  inducing  another  to  act 
upon  them  and  he  does  so  act  to  his  injury, 
he  may  recover  such  damages  as  proximately 
result  from  the  deception.  The  representa- 
tions in  this  case,  as  the  jury  has  found, 
were  made  to  promote  the  marriage,  and  they 
were  false,  as  the  defendant  well  knew. 
They  were  clearly  material.  The  plaintiff 
acted  upon  them  and  was  thereby  injured, 
for  he  made  a  contract  entitling  him  to  cer- 
tain rights,  which  he  has  not  received  and 
which  the  defendant  knew  he  could  never  re- 
ceive. Here  are  all  the  elements  of  a  good 
cause  of  action  founded  upon  fraud  resulting 
in  damage.  The  contract  induced  by  the 
fraud  was  of  a  peculiar  nature,  but  It  was 
in  law  simply  a  contract,  conferring  certain 
rights  and  imposing  certain  obligations. 
While  it  is  not  agreeable  to  treat  a  subject 
of  sacred  importance  upon  this  narrow  basis, 
it  is  necessary  to  do  so.  for  our  law  consid- 
ers marriage  in  no  other  light  than  as  a  civil 
contract.  If  the  defendant  had  induced  the 
plaintiff  to  enter  into  any  other  contract  by 
making  false  statements  of  facts,  which,  if 
true  would  have  made  the  contract  more 
valuable,  he  would  have  been  liable  for  all 
the  damages  that  naturally  resulted.  If  he 
had  induced  the  very  marriage  contract  un- 
der consideration  by  representing  to  the  plain- 
tiff that  he  owed  his  proposed  wife  a  certain 
sum  of  money,  according  to  the  common  law, 
which  entitles  the  husband  to  the  personal 
property  of  his  wife,  he  could  have  been 
compelled  to  make  his  representations  good 
by  the  payment  of  that  sum.  Montefiori  v. 
Monieflori,  svpra;  Redman  v.  Redman,  1 
Vcrn.  348 ;  KevilU  v.  Wilkinson,  1  Bro.  Ch. 
543;  Scott  v.  Scott,  1  Cox,  Ch.  Cas.  878. 
These  cases,  as  well  as  the  more  important 
case  of  Piper  v.  Hoard,  supra,  rest  upon  the 
principle  that  fraudulent  representations  as 
to  the  pecuniary  condition  of  one  party  to  a 
proposed  marriage,  made  by  a  third  person 
to  the  other  party  thereto,  in  order  to  pro- 
mote  the  marriage,  are  actionable  and  au- 
thorize  the  recovery  of  such  damages  as  may- 
be proved.  In  this  case  we  have  a  represen- 
tation that  did  not  relate  to  property  di- 
rectly, although  it  involved  rights  in  the 
nature  of  property,  but  did  relate  to  char- 
acter, and  no  vitally  that  its  falsity  was  de- 
structive of  all  happiness  belonging  to  the 
plaintiff  by  virtue  of  his  marriage.  The 
injury  was  not  merely  sentimental,  for,  as 
has  been  shown,  it  extended  to  a  right  which 
the  law  recognizes  as  of  pecuniary  value, 
and  for  the  wrongful  destruction  of  which  it 
awards  damages. 

We  think  that  the  facts  found  warrant  the 
recovery,  and,  after  examining  all  the  ex- 
ceptions, are  of  the  opinion  that  the  judgment 
should  be  affirmed,  with  costs. 

All  concur,  except  Bartlett«  J.,  not  vot- 
ing. 


im. 


Mabbhall  y.  Franklin  Fibs  Inb.  Co. 
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V. 

FRANKUN    FIRE    INSURANCE    COM- 
PANY  OF  PHILADELPHIA.  AppL 

(176  Pa.  ess.) 

1.  An  liisiiranee  company  which  Is- 
sues a  policy  of  **per]iianent  insiuv 
anoe**  by  which  ic  agrees  to  be  and  remain 
'7orever*^  liable  to  the  assured  his  heirs  aad  as- 
EigDB,  and  which  provides  that  any  assifrnment  of 
the  policy  shall  be  brought  to  the  cbmpaay's 
office  to  be  entered  and  "allowed,"  cannot  re- 
fuse to  enter  and  allow  an  asstflrnment  solely  be- 
cause it  has  decided  not  to  consent  to  the  trans- 
fer of  old  policies. 

2.  The  holder  ofa  lire  insurance  policy 
insarinfir  '"forever"  the  insured  and  his  assigns 
may,  where  the  insurer  wrongfully  terminates 
the  policy,  secure  a  new  policy  In  another  com- 
pany a  od  recover  from  the  old  company  the  costs 
thereof. 

3.  The  assifl^ee  of  a  policy  of  perma- 
nent Insoraace  providing  that  the  insurance 
company  shall  be  '^forever"  liable  to  tbe  assured 
and  his  assigns,  may  maintain  in  bis  own  name 
an  action  for  damages  resulting  from  tbe  com- 
pany's refusal  to  enter  and  allow  the  assignment 
of  the  policy  as  provided  for  therein. 

(July  15, 1806.) 

APPEAL  by  defendant  from  a  jud^^ent  of 
the  Court  of  Common  Pleas  for  York 
County  in  favor  of  plaintiff  in  an  action 
brnagbt  to  recover  tbe  amount  alleged  to  be 
due  on  a  policy  of  fire  insurance.    A  firmed, 

Tbe  facts  are  stated  in  the  opinion. 

Mettr:  Jere  S.  Black*  Arthur  Biddle, 
and  Creorgre  W.  Biddle,  for  appellant: 

Policies  in  respect  of  fire  are  personal  con- 
tracts with  the  insured  in  which  there  is 
always  a  delectus  persona. 

Lynch,  v.  Dahtil,  4  Bro.  P.  C.  481;  Sadlers* 
Co.  7.  Badeock,  3  A'k.  554;  jEtnn  F.  Ins,  Co, 
^SyUr,  16  Wend.  885.   30  Am.  Dec.  90. 

A  policy  of  fire  insurance  is  not  assignable 
and  does  not  run  with  tbe  land;  and  on  a  total 
alienation  of  tbe  property  the  policy  is  at  an 
eod  unless  the  insurer  consents  to  its  assign- 
ment. 

Park,  Ing.  6th  ed.  595;  Porter,  Ins.  *301 ; 
May.  Ins.  5,  342;  1  Wood,  Ins.  695,  698;  2 
Wood.  Ins.  758:  Biddle,  Ins.  gg  202,628. 

Defendant  was  entitled  to  decline  to  trans- 
fer in  this  case.  The  word  "allow,"  in  the 
sense  in  which  it  Is  used  here  is  defined  as  "to 
grant  permission  to,  to  permit,  to  assent  to,  to 
yield,"  etc. 

A  perpetual  policy  of  fire  insurance,  like 
the  present,  does  not  differ  in  its  legal  effect 
from  a  time  or  Annual  policy  with  regard  to 
a&Miniability;  and  the  former  is  not  assignable 
on  an  alienation  of  the  property  insured  with- 
out the  consent  of  the  insurer  any  more  than 
tl>e  latter;  oor  does  the  former  run  with  the 
land. 


Boynton  v.  FarmeH  Mut  F.  Ins,  Co.  48  Vt. 
256.  5  Am.  Rep.  276. 

Policies  of  nre  insnrance  are  not  assignable 
in  equity  any  more  than  in  law  without  tbe  as- 
sent of  the  insurer,  so  as  to  permit  the  alienee 
of  the  properly  to  recover  in  an  aciion  at  Jaw 
as  in  the  present  one,  where  such  assignment 
has  never  been  completed  by  its  entry  and 
allowance  by  the  insurer. 

State  Mut.  F.  'Ins.  Co.  v.  Roberts,  81  Pa. 
441;  Lynch  v.  DnlzeV,  4  Bro.  P.  C.  481;  Bid- 
dle, Ins.  §55  262,  268;  May,  Ins.  ed.  1891,  $5  877. 

Messrs,  Georore  £•  Nelf  and  Henry  C« 
Niles,  for  appeUee: 

An  assignment  of  a  perpetual  poliry  carries 
with  it  every  right  essential  to  its  use  and 
enjoyment. 

Eafsnyder's  Appeal,  88  Pa.  436;  State  Mut. 
F,  Ins.  Co  V.  Roberts,  rfl  Pa  438;  Buckley  v. 
Garrett,  60  Pa.  333.  100  Am.  Dec.  564. 

An  insurance  company  cannot  arbitrarily 
and  without  cause  refuse  to  allow  and  approve 
an  assignment. 

Boy n ton  v.  Farmerif  Mut.  F.  Ins.  Co.  48 
Vt.  266;  5  Am.  Rep.  276;  May,  Ins.  ed.  1878, 
469,  S^  887. 

Williams,  J. ,  delivered  tbe  opinion  of  the 
court; 

We  think,  with  the  learned  judge  of  the 
court  below,  that  this  case  presents  some  ques- 
tions that  are  new,  and  must  be  determined 
without  much  aid  from  our  own  decided  cases. 
The  plaintiff's  right  to  recover  is  based  upon 
a  contract  which  describes  itself  as  a  policy 
"of  permanent  insurance."  In  the  caption  at 
the  head  of  the  policy  it  is  also  called  "perpet- 
ual." It  was  issued  by  the  defendant  to  John 
Hartman  in  May.  1889;  and  it  undertakes,  in 
consideration  of  a  deposit  of  $120,  and  certain 
charges  for  the  policy,  and  the  «urvey  of  the 
insured  premises,  **to  be  and  remain  forever 
liable  to  the  said  assured,  his  heirs  executors, 
administrators,  and  assigns."  for  any  loss  that 
may  be  sustained  by  fire  to  the  buildings  in- 
sured, not  exceeding  $4,000.  This  contract, 
unconditional  and  perpetual  in  its  terms,  is 
followed  by  a  ststement  of  the  conditions  upon 
which  it  is  made,  and  of  the  manner  in  which 
the  bolder  of  the  •^olicy  may  at  any  time  sur- 
render it  and  reclaim  his  deposit,  less  5  per 
cent,  and  so  terminate  the  contract.  Tbe  only 
prov'sion  for  the  termination  of  the  policy  by 
the  aciion  of  the  defendant  company  must  be 
gathered  from  the  third  of  these  conditions, 
which  is  in  these  words.  *'In  case  any  assured 
shall  assign  or  transfer  his  or  her  pol'icv,  such 
assignment  or  transfer  shall  1^  brought*^  to  the 
ottice  of  the  company,  to  be  entered  and  al- 
lowed, within  thirty  days  next  after  such  as- 
signment or  transfer,  and  in  default  thereof 
the  benefit  of  the  insurance,  and  all  claims 
upon  the  company  sbsll  be  lost.  For  every 
transfer  of  a  policy,  there  shall  be  paid  50 
cents."  This  stipulation  recognizes  the  per- 
manent character  of  the  insurance,  and  the 


XOTK.~The  queationa  decided  in  tbe  above  case 
IK  betiered  to  be  Dew.  This  Is  the  first  decision 
«e  have  found  respectinfr  perpetual  insurance, 
'^hile  It  is  generally  said  that  insurance  policies 
84LILA, 


are  not  assignable  without  consent  of  the  assured 
It  will  be  seen  that  in  the  ahove  case  the  insur- 
ance is  made  to  the  assured  "his  heirs,  executors, 
administrators,  and  assigns." 
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liability  of  tbe  compaDy  to  the  hoMer  of  the 
policy,  bt'iDff  also  the  owner  of  the  property 
insured.  All  that  is  required  of  such  holder 
is  that  he  present  the  policy  within  thirty  days 
after  be  acquires  it,  at  the  office  of  the  com- 
pany, to  have  the  transfer  entered  and  allowed, 
and  pay  the  fee  of  50  cents  for  such  entry  and 
allowance.  This  bad  been  done  with  the 
policy  now  in  question  on  three  different  oc- 
caoions;  but  when  tbe  plaintiff  pnaented  bis 
assignment  and  transfer  within  the  time  re 
quired,  and  tendered  the  fee  for  the  entry  of 
the  transfer  upon  the  books  of  tbe  company, 
be  was  met  with  a  flat  refusal.  This  action 
was  brought  to  recover  damages  for  such  re 
fusal.  Tbe  question  thus  raised  is  whether  the 
company  may  refuse  to  enter  and  allow  a 
transfer  of  a  perpetual  po'.icy,  or  is  bound, 
upon  the  tender  of  the  fee,  to  allow  tbe  trans- 
fer, and  enter  tbe  name  of  tbe  transferee  upon 
its  books  as  the  hold«r.  This  depends  upon 
tbe  construction  of  the  word  "allow."  This 
word  is  ordinarily  equivalent  to  the  word  "per- 
mit," or  to  tbe  words  "consent  to."  Its  use  in 
any  given  case  assumes  the  existence  of  a 
power  to  refuse  to  allow,  permit,  or  consent 
to,  and  the  right  to  elect  whether  to  grant  or 
withhold  the  allowance  or  permission  asked 
for.  But  the  nature  of  the  contract,  and  its 
express  recognition  of  the  rieht  of  the  insured 
to  sell  bis  policy  with  the  property  to  which  it 
relates,  requires  us  to  hold  that  this  right  to 
elect  must  be  exercised,  not  arbitrarily  and  at 
will,  but  for  cause,  and  in  harmony  with  the 
purpose  Mud  spirit  of  the  contract.  If  the  pur- 
cbflser  snd  transferee  is  a  person  whose  finan- 
cial condition,  habits  of  life,  or  moral  character 
are  such  as  to  increase  tbe  hazard  against 
which  tbe  company  has  undertaken  to  indem- 
nify the  original  policy  holder,  so  that  if  tbe 
risk  was  now  olTered  for  the  first  time  it  would 
be  refused,  it  would  not  be  reasonable  to  deny 
to  tbe  company  the  right  to  refuse  tbe  in- 
creased risk  to  which  the  transfer  has  exposed 
tbe  insured  property.  But.  on  tbe  otherhand, 
if  tbe  situation,  habits,  and  moral  character  of 
the  transferee  are  unobjeciionable,  and  do 
not  increase  the  hazard  of  loss,  it  would 
not  be  rcHsonable  to  permit  one  party  to  a 
contract  to  terminate  Ml  without  cause,  and 
against  tbe  protest  of  tbe  other  party.  In  ibis 
case  the  defendant  company  gave  a  reanon  for 
its  refusal  lo  enter  and  allow  tbe  transfer,  and 
tbe  validiiy  of  that  act  on  must  depend  on  the 
validity  of' the  reason  on  which  it  was  based. 
When  the  plaintiff  presented  himself  at  the 
office  of  the  company  wiih  the  transfer  of  the 
policy,  and  lhe|feefor  its  entry  and  allowance, 
in  bis  band,  be  was  told  that,  as  a  matter  of 
business  policy  affecting  its  own  interests,  the 
company  ba<l  decided  not  to  consent  to  the 
transfer  of  old  policies,  like  that  be  had 
brouglii,  but  to  terminate  them,  as  fast  as  a 
transfer  became  necessary,  by  refusing  to  en- 
ter and  allow  such  tranpfer.  Was  this  a  valid 
reason?  It  was  an  attempt  by  one  party  to  a 
contiact  to  terminate  its  liability  at  its  own 
election,  and  for  its  own  advantage,  against 
tbe  protest  of  tbe  oilier  party  to  it.  It  was 
tbe  exercise  of  a  power  reserved  for  its  protec 
tion  against  risks  it  bad  not  uiidertaki'D  to  in- 
sure agHinst.  in  a  purely  arbitrary  manner  to 
'•^ve  itself  from  risks  it  had  undertaken  to  in- 
H.  A. 


sure  against  in  violation  of  its  contract,  and  to 
the  injury  of  the  holder  of  the  policy.  It  was 
therefore  not  a  valid  reason  for  tbe  action 
taken,  and  the  action  of  the  company  in  re- 
fusing to  enter  and  allow  tbe  transfer  cannot 
be  sustained.  It  was  a  violation  of  tbe  con- 
tract for  "permanent  insurance,"  of  which  the 
plaintiff  bad  a  right  to  complain,  and  it  af- 
forded him  a  cause  of  action  against  tbe  com- 
pany. 

The  next  question  presented  relates  to  tbe 
measure  of  damages.  We  see  no  reason  for 
distinguishing  this  from  any  case  in  which  the 
plaintiff  sues  on  a  broken  contract.  He  may 
elect  whether  he  will  acquiesce  in  tbe  action  of 
the  defendant,  treat  the  contract  as  at  an  end. 
and  recover  back  tbe  consideration  paid,  or 
whether  he  will  refuse  to  recognize  the  action 
of  the  defendant  as  terminating  the  contract, 
go  into  the  market,  and  purchase  what  the  de- 
fendant has  refused  to  provide  in  the  manner 
contemplated  by  the  contract,  and  call  upon 
the  defendant  to  indemnify  him  against  what 
it  mav  cost  when  so  obtained.  The  plaintiff 
has  chosen  to  stand  upon  the  latter  of  these 
positions,  if  the  court  shall  be  of  opinion  that 
be  has  the  legal  right  to  do  so,  and  baa  sub- 
mitted the  facts  upon  which  that  question  may 
be  determined  in  the  case  stated  agreed  upon 
in  tbe  court  below.  We  bold  that  be  has  a 
right  to  stand  upon  the  position  be  has  chosen, 
and  to  say  to  the  defendant:  "You  terminated 
my  policy  in  your  own  company  in  violation 
of  its  terms.  You  compelled  me  to  buy  insur- 
ance elsewhere.  You  must  now  indemnify  me 
against  the  loss  I  have  suffered  in  consequence 
of  your  own  wrongful  repudiations  of  your 
contract."  This  point  is  ruled  by  American 
A.  Ins.  Co.  V.  McAden,  109  Pa.  399.  Tbe  in- 
jury sued  for  was  sustained  by  tbe  plaintiff. 
The  lo!%s  was  his.  As  the  purchaser  of  the 
property,  and  the  policy  of  perpetual  insurance 
upon  it.  he  had  the  right,  under  the  express 
terms  of  tbe  contract,  to  present  the  policy  for 
entry  and  allowance  by  the  company.  Its  re- 
fusal was  not  supported  by  any  valid  reason. 
The  damages  resulting  from  such  refusal  may 
be  sued  for  by  the  plaintiff,  who  was  com- 
pelled to  suffer  them,  without  using  the  name 
of  the  party  originally  insured  as  legal  plain- 
tiff. It  is  not  necessary  to  go  into  equity,  for 
the  cause  of  action  is  one  enforceable  at  law^ 
It  grows  out  of  a  violation  of  a  contract,  and  is 
properly  redressed  by  the  recovery  of  damages 
by  way  of  compensation.  Tbe  contract  does 
not  run  with  the  land  in  the  common  law 
sense  of  that  phrase,  but  it  is  in  express  terms 
a  contract  to  indemnify  tbe  owner  of  the  prop- 
erly insured,  he  being  also  the  holder  of  the 
policy.  It  is  a  contr.'ct  for  the  permanent  or 
perpetual  insurance  of  the  property,  subject  lo 
tbe  implied  condition  that  tbe  hazard  shall  not 
be  luateri  lly  increased;  and,  both  by  the  na- 
ture of  tbe  conract  and  by  its  express  words, 
it  is  made  with  the  owner,  whether  be  liecomes 
such  by  operation  of  law,  or  by  tbe  act  of  him 
who  was  the  owner  at  the  lime  the  contract 
was  made.  In  this  respect  it  is  clearly  disiia- 
guishable  from  the  ordinary  policy  of  insur- 
ance. 

Tbe  assignments  of  error  are  overruled,  and 
the  judgment  is  affirmed. 


1895. 


MouL£K  y.  Shank. 
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Estate  of  AntboDj  SHANK,  Deceased  et  al., 

AppU. 


SHANK  ^^  aL,  Apptn., 

V. 

Mary  A.  MOHLER  et  ai. 
(98  Iowa,  — .) 

1.  JiuriMllction  of  a  divoree  suit  cannot 
be  obtaioed  od  a  complaint  by  the  guardian  of 
an  insane  man.  aittaough  the  wife  is  properly 
serred  and  appears  to  contest  the  Jurisdiction. 

3.  A  woBUtn  Is  estopped  to  dmlm  a 
■hare  in  an  estate  as  widow,  althouirb  a 
diroroe  obtained  from  her  in  a  suit  brought  by 
the  guardian  for  the  insane  husband  wasabso* 
lutely  Toid,  where  she  has  accepted  alimony  un- 
der the  decree  and  contracted  a  subsequent  mar- 
riage. 


(January  IK,  1805.) 

APPEALS  by  the  representatives  of  Anthooy 
Shank,  deceased,  from  decrees  of  the  Dis- 
trict Court  for  MontTOmery  County  in  favor 
of  the  dower  right  of  one  claiming  to  be  the 
widow  of  sfaid  Shank  and  refusing  to  quiet  the 
title  of  the  heirs  against  such  claim.    Retersed. 

Statement  by  Rothrock*  J. : 

The  first  of  the  above-entitled  actions  is  a  pro- 
ceeding in*i>robate.  by  which  Mary  A.  Mohler 
demands  that  her  dower  or  distributive  share  be 
set  off  to  her.  as  the  widow  of  Anthony  Shank, 
deceased.  The  other  case  is  a  suit  in  equity 
bv  the  heirs  of  Anthonv  Shank,  and  against 
Mary  A.  Mohler  and  others,  to  quiet  the  title 
of  said  heirs  against  any  claims  of  Mary  A. 
Mohler  in  the  estate  of  said  Shank.  Both  of 
said  actions  were  tried  by  the  court.  The  ap- 
plication for  the  admeasurement  of  dower  was 
1  sustained,  and  the  petition  to  quiet  title  was 


Note.— IKrorc^    vrhen    hudyand  nr  wife    liecomen 
intant. 

L  InMtiUy  ct8  a  ground  for  divorce. 
II.  InMnitya»affectinoadtUtery. 

a.  As  a  ffround  for  divorce. 

b.  At  a  defense  f n  a  claim  for  cUimonu- 

III.  Insanity  as  affecting  abandonment  and  failure 

to  support. 

IV.  Insanity  as  affecting  cruelty. 
V.  Thedefen9e. 

TL  Actions  on  behalf  of  insane  penums. 

I.  Iiuanity  as  a  ground  for  divorce. 

Insanity  occurring  after  marriage  is  no  ground 
fordisBoIutioD  when  the  statute  does  not  make  it 
ODeof  the  grounds  of  divorce.  Lloyd  v.  Lloyd,  66 
I1L87:  Baker  V.  Baker,  82  Ind.  146;  Tiffany  v.  Tlf- 
faoy,  84  Iowa,  12^,  Wertz  v.  Wertz,  43  Iowa,  634; 
PoweU  V.  Poweii,  18  Kan.  371. 28  Am.  Rep.  774:  Pile 

V.  Pile,  94  Ky.  306. 

And  statutes  making  insanity  a  ground  for  di- 
vuroe  are  not  of  frequent  occurrence,  and  do  not 
seem  to  have  been  favored,  being  found  to  have 
existed  in  four  states  only. 

Thus,  in  Arkanaas  it  is  provided  that  a  divorce 
may  be  granted  where  either  party  shall  subse- 
qoenc  to  marriage  have  become  permanently  and 
incuTably  Insane. 

Aod  Id  Washington  it  is  provided  by  statute  that 
a  court  may  in  its  discretion  grant  a  divorce  in 
case  of  incurable,  chronic  mania  or  dementia  of 
either  party  having  existed  for  ten  years. 

{^,  in  Wisconsin  an  act  previously  existed  au- 
thorizing divorce  on  the  ground  of  Incurable  in- 
ttoity,  but  this  was  repealed,  except  as  to  pending 
actions,  by  Wis.  act  March  26, 188;!,  chap.  230. 

And  Ky.  Rev.  Stat.  chap.  47,  art.  8,  provides  for 
divorce  for  lunacy  and  unsound  mind  of  a  con- 
finaed  and  incurable  character,  and  not  less  than 
three  years  continuance,  to  be  established  by  the 
tettimony  of  persons  skilled  in  mental  maladies 
tod  other  proof,  providing  for  the  protection  of 
the  property  interests  of  the  person  of  unsound 
mind  and  for  provision  for  the  wife  if  she  is  of  un- 
i^onnd  mind  out  of  the  husband^s  means,  and  for 
the  appointment  of  a  guardian  ad  litem  for  the 
iaoatie,  with  the  proviso  that  divorce  shall  only  be 
(named  wtier«  the  lunacy  or  unsoundness  of  mind 
vaa  the  result  of  intemperance  or  hereditary  taint 
of  insanity  which  was  concealed  from  the  other 
I«rty  at  the  time  of  the  marriage,  and  that  the 
U  L  R.  A. 


I  questions  of  fact  shall  be  tried  by  jury.    Newcomb 
I  V.  Newcomb,  18  Bush,  544, 26  Am.  Kep.  2SS. 
I     The  constitutionality  of  such  statutes  has  been 
upheld.        * 

Thus,  the  act  of  the  territorial  legislature  of 
Washington  of  December  22,  1886,  making  incur- 
able, chronic  mania  or  dementia  one  of  the  grounds 
on  which  divorce  might  be  granted,  where  the  af- 
fliction had  existed  for  ten  years  or  more.  Is  not 
contrary  to  public  policy  and  therefore  unconstitu- 
tional.   Hickman  v.  Hickman,  1  Wash.  257. 

But  they  would  seem  to  have  been  subjected  to  a 
strict  construction. 

Thus,  Ky.  Kev.  Stat.  chap.  27,  art.  3,  providing 
for  divorce  for  lunacy,  and  unsound  mind  of  a 
confirmed  and  incurable  character,  is  only  an 
amendment  of  the  original  statute  on  the  subject 
giving  additional  causes  for  a  divorce,  and  does 
not  change  the  practice  in  such  cases  or  dispense 
with  the  necessity  for  bringing  in  the  defendant 
by  service  of  citation.  Newcomb  v.  Newcomb, 
supra. 

And  a  wife  who  was  never  ascertained  to  be  a 
lunatic  by  any  Judicial  finding,  and  was  confined 
in  an  asylum  in  another  state  by  her  husband,  and 
was  there  In  obedience  to  his  commands  and  sub- 
ject alone  to  his  control  at  the  time  of  the  institu- 
tiOD  of  the  action  for  divorce  by  him,  and  when 
the  Judgment  was  rendered,  is  not,  as  to  him,  an 
absent  or  nonresident  defendant  in  contemplation 
of  the  statute  authorizing  constructive  service,  and 
such  service  in  such  case  is  void.    IlHd. 

So,  a  Judgment  for  divorce  on  the  ground  of  the 
incurable  insanity  of  the  wife  under  the  Wisconsin 
statute  is  not  final  under  Wis.  Laws  1881,  chap.  297, 
B  3,  providing  that  the  court  may  at  any  time  after 
rendering  Judgment  therein  revise  and  alter  such 
Judgment  so  far  as  the  custody,  support,  and  main- 
tenance of  the  insane  person  are  concerned,  and 
may  provide  for  such  maintenance  by  the  plalntilf 
out  of  property  or  earnings  acquired  by  him  sub- 
eoquent  as  well  as  previous  to  the  decree  of  divorce, 
so  far  as  it  affect«  such  custody  and  support,  and 
the  action  remains  pending  so  far  as  the  custody 
and  support  of  the  lunatic  are  concerned  within  the 
saving  clause  of  the  repealing  act  of  March  25. 
1882,  chap.  230.  declaring  that  it  shall  not  affect 
pending  actions,  leaving  the  court  which  rendered 
the  Judgment  full  power  to  alter  and  revise  the 
same  in  respect  to  such  custody,  support,  and  main- 
tenance.   Hicks  V.  Hiclcs,  79  Wis.46& 

And  a  guardian  ad  litem  for  the  insane  wife,  ap- 
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difliTiiflsed.    The  beira  and  the  administrator 
of  Anthony  Shank,  deceased,  appealed. 

Me»»r%,  C.  E.  RieluLrdB  and  Smith  Me- 
Pherson  for  appellants. 
Me89r»\  J*  M.  Jaiikin  and  Harl  8b  Me- 

Cabe  for  appellees. 

Rothrock*  J.,  delivered  the  opinion  of  the 
court: 

The  two  causes  involve  the  same  questions, 
and  they  will  be  disposed  of  in  one  opinion. 
Tbe  facts  are  not  the  subject  of  ^dispute,  and 
are,  in  substance,  as  follows:  Anthony  Shank 
and  Mary  A*.  Temple  (now  Mohler)  were  mar- 
ried on  the  1st  day  of  January,  1865,  at  the 
city  of  Red  Oak,  in  Montgomery  county. 
They  lived  together  as  husband  and  wife,  in 
said  county,  until  the  year  1873,  when  said 
Anthony  Shank,  upon  inquest  duly  held,wa8  ad- 
judged to  be  insane,  and  was  placed  in  the  insane 
hospital  at  Mt.  Pleasant,  in  this  state,  where  he 
was  under  treatment  as  a  patient  until  the  year 
1881,  when  he  was  removed  to  Mercey  Hos- 


Eital,  at  Davenport,  where  he  remained  until 
is  death,  which  occurred  in  1892.  He  was 
insane  from  the  time  he  was  so  adjudged  until 
his  death.  Soon  after  his  removal  to  Mt. 
Pleasant,  his  wife  was  appointed  bis  guardian 
by  the  circuit  court  of  Montgomery  county 
Afterwards,  and  in  1881,  she  was,  by  order  of. 
the  proper  court,  removed  from  said  guardian- 
ship, and  another  guardian  was  appointed.  Her 
removal  was  ordered  on  the  jnround  that  she 
mismanaged  the  property  of  her  ward.  A 
iudgment  for  some  $200  was  rendered  against 
her  and  the  sureties  on  her  bond,  as  money 
due  from  her  in  the  matter  of  said  guardian- 
ship. In  tbe  month  of  January,  1884,  T.  H. 
Alexander,  then  guardian  of  said  Anthony 
Shank,  commenced  a  suit  for  divorce  in  tbe 
circuit  court  of  Montgomery  county  against 
the  said  Mary  A.  ShanK,  in  behalf  of  his  said 
ward,  based  upon  the  ground  of  adultery.  An 
original  notice  was  duly  served  upon  the  de- 
fendant in  that  suit,  and  she  appeared  to  the 
action,  and  filed  a  demurrer,  one  ground  of 
which  was  that  the  court  had  no  jurisdiction 


pointed  by  tbe  circuit  court  in  such  action,  oon- 
tinues  to  be  such  guardian  until  removed  by  tbe 
appointing-  court,  bis  functions  qot  being  sus- 
pended by  tbe  subsequent  appointment  of  a 
guardian  by  the'county  court,  and  be  remains  the 
proper  person  to  prosecute  a  petition  for  a  modifi- 
cation of  the  judgment  as  to  her  support.    IbML 

So,  statutes  prescribing  other  grounds  for  di- 
vorce, of  a  general  or  kindred  nature,  bavo  been 
uniformly  construed  so  as  to  exclude  insanity  after 
marriage. 

Thus,  a  dlvorco  will  not  be  granted  upon  tbe 
ground  that  tbe  wife  had  become  insane,  under  IlL 
Rev.  Slat.  184ft,  chap.  28, 1  8,  providing  that  in  addi- 
tion  to  the  cause  therein  before  provided  for,  courts 
of  chancery  shall  have  power  to  hear  and  determine 
all  causes  for  a  divorce  not  provided  for  by  any 
law  of  the  state.    Uoyd  v.  Lloyd,  66 1)1. 87. 

And  divorce  will  not  be  granted  on  the  ground 
that  tbe  wife  Is  hopelessly  and  incurably  insane  un- 
der the  Indiana  divorce  act  (2  Gavin  ft  H.  861,  6  7), 
authorising  the  granting  of  a  divorce  for  any  other 
cause  than  those  previously  enumerated,  for  which 
the  court  shall  deem  it  proper  that  a  divorce  shall 
be  granted.  Curry  v.  Curry,  1  Wils.  Super.  Ct.  (Ind.) 
286. 

Or  under  a  discretionary  power  to  be  exercised 
upon  application  of  the  injured  party  on  that 
ground,  where  the  insanity  resulted  from  no  mis- 
conduct on  her  part,  as  there  would  be  in  no  legal 
sense  an  injured  party.    IMd, 

Nor  will  mental  disease  upon  the  part  of  a  wife, 
such  as  to  prevent  her  from  discharging  her  con- 
jugal duties,  warrant  a  divorce  upon  the  ground  of 
impotency  where  her  mind  was  diseased  without 
her  fault  and  she  lived  happily  with  her  husband 
for  several  years  after  marriage,  and  discharged  all 
the  obligations  and  duties  pertaining  to  the  mar- 
riage relation.    Pile  v.  Pile,  94  Ky.  808. 

So,  to  maintain  an  action  to  annul  a  marriage  on 
the  ground  that  the  defendant  was  a  lunatic,  un- 
der the  New  York  Code,  it  must  appear  that  cause 
existed  at  the  time  of  the  marriage.  For  man  v. 
Formao,  53  N.  Y.  S.  R.  689. 

And  a  divorce  upon  the  ground  of  insanity  of 
one  of  tbe  parties  at  tbe  time  of  marriage  is  not 
warranted  by  proof  of  occasional  spells  of  insanity 
before  marriage  and  ultimate  and  permanent  in- 
sanity several  years  afterwards,  together  with  evi- 
dence of  hereditary  taint  in  the  family.  Smith  v. 
Smith,  47  Miss.  211. 

And  occasional  paroxysms  of  hereditary  insanity 
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upon  the  part  of  a  wife  before  marriage  and  there- 
after, unknown  to  the  bustnnd  until  after  mar- 
riage. Is  not  a  ground  for  a  divorce  or  a  decree  of 
nullity  on  account  of  fraud,  mistake,  or  inade- 
quacy. Hamaker  v.  Hamaker,  18  111.  137,  65  Am. 
Dec.  70ft. 

II.  hvMnity  as  affecting  advUery, 
a.  Aa  a  ground  for  divorce. 

Tbe  general  and  almost  universal  rule  is  that 
adultery  committed  while  Insane  and  not  during  a 
lucid  Interval  Is  not  a  ground  for  a  divorce.  Wraj- 
V.  Wray,  19  Ala.  622;  Nichols  v.  Nichols,  81  Vt.  331. 
78  Am.  Dec.  862;  Yarrow  v.  Yarrow  [1888]  P.  98. 

And  an  action  for  divorce  will  be  dismiased  on 
proof  to  tbe  satisfaction  of  the  court  of  the  insan- 
ity of  the  defendant,  firoadstreet  v.  Broadstreet. 
7  Mass.  474. 

And  where  the  evidence  upon  the  part  of  a  peti- 
tioner for  a  dissolution  of  marriage  by  reason  of 
cruelty  and  adultery  discloses  facts  from  which  tbe 
respondent's  insanity  may  be  inferred,  tbe  court 
will  require  to  be  satisfied  that  such  facts  admit  of 
a  different  explanation  before  it  will  make  a  de- 
cree in  favor  of  the  petitioner,  though  sucb  queH- 
tion  was  not  raised  on  the  pleadings.  Hall  v.  Hall. 
3  Swab.  &  T.  849. 

In  Matcbln  v.  Matcbin,  6  Pa.  832,  47  Am.  Dec.  406. 
however,  it  was  held  that  a  wife's  insanity,  though 
so  absolute  as  to  have  effaced  from  her  mind  the 
first  lines  of  conjugal  duty,  would  not  be  a  defense 
to  a  libel  for  divorce  for  adultery. 

This  ruling  was  based  on  the  paramount  purpose 
of  marriage,  the  protection  of  legitimate  children* 
tbe  institution  of  families,  and  the  creation  of  nat- 
ural relations  among  mankind  from  which  proceed 
all  civilization,  virtue,  and  happiness  to  be  found 
in  the  world. 

But  in  Nichols  v.  Nichols,  supra,  the  court  criti- 
cised Matchln  v.  Matcbln,  nupro,  saying  that  tbe 
reason  for  tbe  decision  in  that  case  is  one  which 
will  have  no  application  to  similar  acts  committdl 
by  tbe  husband,  and  us  applied  to  a  wife  seemsi  ut- 
terly revolting  to  all  just  sense  of  propriety  and 
decency. 

And  in  Hansell  v.  Hansell,  3  Pa.  Dist^  R.  7:^^ 
which  was  an  action  for  divorce  for  cruelty,  the 
court  in  diRtingulsblng  Matcbln  v.  Matcbln,  «t4^>ro 
avoided  the  expression  of  an  opinion  **whether  that 
decision  would  be  sustained  by  tbe  spirit  and  ten. 
dency  of  later  jurisprudence." 

£vidence  of  depravity  of  character  and  al>ctn. 
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of  the  subject-matter  of  the  suit,  for  the  reason 
that  the  alleged  adultery  occurred  after  the 
plaintiff  became  insane,  and  that  a  guardian 
coald  not  procure  a  divorce  for  an  insane  per- 
son. The  demurrer  was  duly  submitted  to  the 
circuit  court,  and  was  overruled.  The  defend- 
aot  excepted  to  the  ruling,  and  elected  to  stand 
OQ  her  demurrer.  A  default  was  entered 
a^aiDst  her,  for  want  of  an  answer,  and  evi- 
dence was  introduced,  and  a  decree  of  divorce 
was  entered  of  record.  Before  the  decree  was 
entered,  the  parties  to  that  suit  made  and 
signed  the  following  agreement: 

Anthony  Shank,  by  Guardian. 

Mary  A.  Shank. 

Action  for  Divorce. 

The  parties  hereto  agree  as  follows:  (1)  That 
if  said  court,  or  the  supreme  court  on  appeal, 
shall  hold  or  decree  that  plaintiff,  Anthony 
Shank,  is  entitled  to  a  decree  of  divorce  from 
the  bonds  of  matrimony  between  the  said  An- 


thony Shank  and  Mary  A.  Shank,  then  the 
plaintiff  shall  immediately  pay  to  the  defend- 
ant $400,  and  shall  also  pay  off  and  discharge 
the  bills  of  Mohler,  Brown,  &  Ck>.,  for  $881, 
and  H.  Roberts  &  Son,  for  $70,  against  said 
Mary  A.  Shank,  and  shall  fully  release  and 
discharge  defendant  and  her  bondsmen  by  rea- 
son of  afi  acts  of  the  defendant;  and  during  the 
pendency  of  this  action  in  this  court,  or  the 
supreme"  court,  the  said  judgment  in  circuit 
court  against  defendant  and  her  bondsmen 
shall  bear  no  interest,  and  a  final  decree  in  this 
case  in  favor  of  plaintiff  shall  cancel  said  judg- 
ment, of  itself.  (2)  Said  pavments  so  made 
shall  be  in  full  of  any  and  all  claims,  of  any 
and  every  kind,  for  alimony,  both  temporary 
and  permanent,  and  said  decree  of  divorce, 
and  the  decree  for  said  payments  aforesaid, 
shall  be  a  bar  absolute  against  defendant,  bar- 
ring and  estopping  defendant  from  ever 
claiming  any  dower  or  other  interest  in  the 
property  or  estate  of  Anthony  Shank,  either 
while  he  is  living,  or  after  his  decease,  and 
shall  also  fully  settle  all  allowances  made  by 


dtioed  habits,  however,  is  not  sulBcient  to  establish 
ioaaoity  as  a  defense  in  a  divorce  case.  Hill  v.  Hill, 
:!7N.J.  Bq.214. 

And  a  divorce  will  be  i^ranted  where  the  evidence 
aatisractorily  shows  tliat  the  defendant  was  sane  at 
rbe  time  she  c<inimltted  tlie  adultery,  notwithstand- 
109  the  fact  that  she  had  been  adjudicated  a  lunatic 
wime  two  or  three  years  before,  which  adjudication 
n-mained  unreversed.    Cook  v.  Cook,  63  Barb.  180. 

So,  insanity  is  no  defense  to  an  action  for  a  di- 
vorce upon  the  irround  of  adultery  whereat  the 
time  of  the  commission  of  the  act  the  party  was 
capable  of  appreoiatinfr  the  nature  of  the  act  and 
ite  probable  conaequenoes.  Yarrow  v.  Yarrow 
[l«lP.iB. 

And  a  wife  who  leaves  her  home  under  a  delusion 
that  ber  husband  was  administering  or  attempting 
U)  administer  poison  to  her,  and  who  commits  adul- 
tery with  the  idea  that  it  might  probably  be  the 
means  of  bringing  about  a  divorce,  is  responsible 
tberefor,  the  fact  furnishing  a  good  ground  for 
dtTorce.    lirid. 

In  Yarrow  v.  Tarrow.  supra,  it  was  suggested, 
but  not  decided,  that  insanity  which  wiJl  entitle  an 
actmaed  to  an  acquittal  on  an  indictment  for  a 
erime  would  constitute  a  valid  defense  to  a  suit  for 
•  divorce  on  the  ground  of  adultery. 

The  question  of  Insanity  at  the  time  of  the  com- 
mision  of  an  act  of  adultery  should  be  put  In  issue, 
^  a  divorce  will  not  be  denied  where  this  is  not 
(lone  and  evidence  la  received  satisfactorily  show- 
inir  flaolty  at  that  time.    Cook  v.  Cook,  suprcL 

Bat  a  record  adjudicating  the  defendant  in  a  di- 
vorce case  a  lunatic  some  two  or  three  years  before 
the  act  for  which  tbe  divorce  was  demanded,  es- 
tabiiehes  the  fact,  and  cannot  be  contradicted,  and 
^uch  insanity  Is  presumed  to  have  continued  until 
tbc  time  of  such  act.  but  the  presumption  of  con- 
traoanoe  may  be  rebutted  by  showing  that  she  was 
»De  at  the  time  of  the  adultery,  the  burden  of 
proTlogsanity  at  the  time  of  its  commission  being 
tb^'reby  cast  upon  tbe  party  alleging  it.    Ibid, 

^  it  is  thought  that  nymphomania,  consisting  of 
a  morbid,  uncontrollable,  sexual  desire,  would  not 
bf  deemed  such  insanity  as  would  excuse  adultery 
a^  a  irround  for  divorce. 

Tbos.  in  fiiil  v.  Hill,  supra^  insanity  as  an  excuse 
tor  adultery  as  a  grround  for  divorce  was  held  not  to 
bave  been  established  though  the  evidence  showecl 
that  tlie  mind  of  the  accused  was  weak,  and  that  her 
'^^pceition  to  licenttousnefls  was  pronounced  and 
Dotoriona.  and  that  she  was  unrestrained  and 
•^i  L  R.  A. 


f  shameless  in  her  abandonment  to  the  graUfloation 
of  her  sensuality,  and  that  she  did  not  seem  to  know 
what  morality  meant»  and  was  lost  to  shame,  and 
her  vicious  tastes  and  inclinations  were  too  power- 
ful to  be  controlled  by  the  demands  of  duty  or  the 
restraints  of  society. 

So,  by  some  of  the  earlier  English  decisions,  in- 
sanity after  an  act  of  adultery  was  held  to  be  a  de> 
fense  to  an  action  for  divorce  on  that  ground  on 
the  theory  that  the  alleged  guilty  party  was  thereby 
incapacitated  to  make  a  defense. 

This  was  so  held  in  Bawden  v.  Bawden.  2  Swab.  & 
T.  417,  81  L.  J.  Mat.  N.  8.  W,  8  Jur.  N.  8. 157,  6  L.  T. 
N.  8.  )i7, 10  Week.  Rep.  282. 

And  in  King  v.  King,  set  forth  in  L.  R.  2  Prob. 
ft  Div.  125,  a  doubt  was  expressed  by  the  court  as  to 
whether  a  decree  a  tnetwa  et  thoro  could  be  made 
against  a  lunatic  respondent,  taking  time  to  con- 
sider, and  no  Judgment  is  known  to  have  been 
given,  nor  is  there  any  trace  of  any  such  decree 
having  been  made. 

So  in  Mordaunt  v.  Mordaunt,  L.  R.  2  Prob.  &  Div. 
129, 18  Week.  Rep.  845,  an  order  was  made  to  stay  a 
suit  against  an  insane  wife  for  prior  adultery  so 
long  as  a  realonable  hope  remained  that  she  might 
recover. 

But  two  years  after  (20  Week.  Rep.  563)  an  the 
ground  that  there  was  no  hope  of  ber  recovery 
the  husband  got  tbe  petition  dismissed  without 
prejudice  to  an  appeal,  and  appealed. 

And  in  Mordaunt  v.  Moncrieffe,  42  L.  J.  Mat.  N.  8. 
49,  30  L.  T.  N.  8.  649,  22  Week.  Rep.  U2,  L.  R.  3  H. 
L.  (Sc.)  374,  it  was  held  that  the!  lunacy  of  a  wife 
after  tbe  commission  of  adultery  is  no  ground  for 
staying  proceedings  brought  by  her  husband 
against  her  for  divorce,  under  23  Vict.  chap.  85, 1 31, 
absolutely  entitling  the  husband  to  a  decree  dis> 
solving  the  marriage  upon  adultery,  unless  certain 
acts  mentioned  therein  are  proved  against  him. 
Reversing  Mordaunt  v.  Mordaunt,  supra. 

In  Mordaunt  v.  Moncrieffe,  supra,  the  court  rec- 
ognized and  admitted  the  weight  of  the  opinion  of 
Sir  C.  Cresswell  in  Bawden  v.  Bawden,  tnipra^  but 
refused  to  follow  that  decision. 

And  Parnell  v.  Pamell,  2  Hagg.  Consist.  Rep.  169, 
infra,  VI.,  was  distinguistied  upon  the  ground  that 
it  was  a  suit  for  Judicial  separation  before  tbe  act 
was  passed,  and  could  have  no  application  to  a  pro- 
ceeding for  dimolutlon  of  marriage,  which  is  alto- 
gether the  creation  of  the  statute;. 

The  doctrine  of  the  later  English  decisions  seems 
to  have  been  adopted  in  America 
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this  court  heretofore  to  Mary  A.  Shank  or  her 
attonieys,  and  the  same  shall  be  canceled.  (8) 
This  case  shall  be  prosecuted  with  the  utmost 
diligence  to  a  conclusion,  and,  if  said  decree 
of  divorce  shall  be  denied,  then  this  agreement 
shall  be  void.  Witness  our  hands,  January  80, 
1884. 
[Signed.]  Anthony  Shank, 

by  T.  H.  Alexander,  Guardian. 
Mary  A.  Shank. 

The  decree  of  divorce  recognized  this  aiirree- 
ment,  and  it  contained  the  following  provisions 
ill  reference  to  the  property  rights  of  the  par- 
ties: "It  is  further  decreed  that  the  defendant 
is  hereby  forever  Imrred  and  estopped  and  cut 
off  from  having  or  claiming  any  right  to  dower 
or  other  estate,  or  to  any  part  of  the  property, 
either  real  or  personal,  of  the  said  Anthony 
Shank,  that  he  now  has  or  may  hereafter  ac- 
quire, or  to  his  said  estate  or  property,  or  any 
part  thereof,  that  he  may  own  at  the  time 
of  his  death;  that  plaintiff  has  all  the  rights  of 
an  unmarried  man.     It    is    further    ordered 


that,  as  alimony,  both  temporarv  and  perma 
nent,  in  full  therefor,  that  plaintiff  pay  m  ca.«b 
to  defendant  $400;  that  plaintiff  pay  a  bill  cod 
tracted  by  defendant  with  Mohler,  Brown.  & 
Co.,  of  $888.  and  a  like  bill,  of  $70,  toH.  Rob 
erts  &  Son,  and  that  a  judgment  of  $211  reD 
dered  by  this  court  at  late  January,  1^;84,  term, 
in  fl  case  wherein  T.  H.  Alexander,  guardian 
of  Anthony  Shank,  was  plaintiff,  and  Marv  A. 
Shank.  E.  Temple,  William  Painter,  and  VTil 
liam  Archer  were  defendants,  be,  and  the  same 
is  hereby,  satisfied  in  full,  and  canceled,  and 
all  other  claims  of  defendant  for  support  are 
hereby  barred;  and  that  execution  issue  there- 
for." The  amounts  provided  for  in  the  agree 
ment  and  decree  were  promptly  paid  to  the 
defendant,  and  the  judgment  satisfied  in  full 
so  that  the  defendant  was  allowed  and  receiTed 
something  more  than  $1,000.  There  is  no 
claim  made  that  there  was  not  sufficient  cause 
for  a  divorce.  On  the  contrary,  it  is  conceded 
that  Mrs.  Shank  (now  Mrs.  Mohler)  was  de 
livered  of  a  bastard  child  on  the  7th  day  of 
August,  1881,  more  than  two  years  before  the 


Thus,  adultery  oommitted  by  a  party  to  a  mar- 
riage while  of  sound  mind  is  a  ground  for  divorce 
though  he  subsequently  becomes  Insane  and  con- 
tinues to  be  so  until  the  time  of  the  commencement 
of  the  action  and  the  granting  of  the  decree.  Rath- 
bun  V.  Ratbbun,  40  How.  Pr.  888. 

And  subsequent  msanity  of  a  permanent  and  in- 
curable character  on  the  part  of  the  wife  will  not 
deprive  the  huslwnd  of  his  right  to  have  the  mar- 
riafire  relation  dissolved  for  an  act  of  adultery 
committed  by  the  wife  when  sane  and  responsible 
for  her  acts.    Stratford  v.  Stratford,  92  N.  C.  297. 

In  Rathbunv.  Ratbbun,  supra,  Broadstreet  v. 
Broadstreet,  7  Mass.  474,  was  distinguished  upon  the 
ground  that  in  that  case  the  defendant  was  insane 
at  the  time  of  the  alleged  adultery,  and  so  contin- 
ued. 

And  Mordaunt  v.  Mordaunt,  L.  R.  Z  Prob.  &  Div. 
108,  was  criticised  and  distinguished,  the  court 
saying  that  the  opinion  was  based  mainly  upon  the 
analogy  of  the  case  to  a  criminal  proceeding,  and 
that  the  law  of  divorce  iu  England  is  very  different 
from  the  law  on  that  subject  in  this  state,  and  that 
it  is  not  authority  here,  nor  applicable  to  the  system 
of  law  touching  divorce  existing  in  Ibis  state. 

b.  As  a  defense  to  a  claim  for  alimonif. 

Adultery  committed  by  a  wife  while  insane  is  no 
bar  to  her  claim  against  her  husband  for  alimony 
upon  the  ground  that  he  had  abandoned  her. 
Mlms  V.  MIms,  38  Ala.  98;  Wray  v.  Wray,  Id.  187. 

And  the  insanity  of  the  wife,  proved  to  have  ex- 
isted at  the  time  of  the  commission  of  an  act  of 
adultery  by  her,  will  be  presumed  in  an  action  by 
her  for  alimony  to  continue  until  the  contrary  is 
proved,    Wray  v.  Wray.  itupra. 

And  where  a  wife  suing  by  her  next  friend  Hies 
her  bill  for  alimony  against  her  husband,  alleging 
insanity  on  her  part  and  cruelty  and  abandonment 
on  the  part  of  her  husband  and  the  husband  an- 
swers denying  all  of  the  allegations  of  the  bill  but 
tailing  to  object  to  its  form,  he  cannot  procure  a 
reversal  of  the  decree  rendered  therein  on  the 
ground  that  the  wife  if  insane  should  have  sued 
by  committee  and  not  by  next  friend.  Minis  v. 
Mims,  supra. 

III.  Inaaniiy  as  affecting  aha'ndonment  and  failure 
to  support. 

Failure  to  provide  for  and  support  a  wife  by  her 
husband  is  not  a  ground  for  divorce,  though  made 
34  L.  R.  A. 


so  by  statute,  where  such  failure  arises  from  In- 
sanity.   Baker  v.  Baker.  82  Ind.  146. 

But  a  husband  who  wilfully  deserts  his  wife  while 
sane,  and  remains  away  for  the  statutory  period 
required  to  warrant  a  divorce  in  her  favor,  cannot 
excuse  himself  on  the  ground  that  before  the  ex- 
piration of  the  statutory  period  he  became  insane. 
Douglass  V.  Douglass,  81  Iowa,  421. 

So,  the  failure  of  a  husband  to  provide  a  suffi- 
cient maintenance  and  support  for  his  wife,  suit- 
able to  her  condition  and  circumstances,  while  she 
is  separated  from  him  without  her  fault  and  oon- 
flned  in  a  lunatic  asylum,  entitles  her  to  a  decree 
for  alimony.    Wray  v.  Wray,  88  Ala.  187. 

And  the  fact  that  the  wife  was  confined  in  an 
asylum  for  lunatics  by  her  husband's  consent  and 
direction  does  not  establish  an  abandonment  of  the 
husband  which  will  entitle  him  to  a  divorce.  Pile 
V.  Pile,  94  Ky.  808. 

The  shortcomings  of  the  wife,  who  had  been  in- 
sane but  had  at  least  partiaUy  recovered,  and  er- 
ratic acts  on  her  part,  are  to  bo  viewed  charitably 
by  the  court  in  determining  whether  her  subse- 
quent abandonment  of  her  husband  is  a  sufficient 
ground  for  divorce.  Franklin  v.  Franklin,  58  Kan. 
148. 

And  a  divorce  will  not  be  granted  a  taustutiid 
against  his  wife  for  her  abandonment  on  account  of 
a  quarrel  growing.'  out  of  his  punishing  one  of  the 
children,  where  she  had  been  insane  but  had  been 
at  least  partially  cured,  and  he  was  not  at  all  tlroe< 
as  considerate  as  he  might  have  been  in  view  of  hbi 
wife's  inflrmity  and  weakness,    fhid. 

IV.  Itukinity  as  affecting  crueUy. 

Cruel  and  inhuman  treatment  do  not  warrant 
a  divorce  when  such  treatment  is  the  result  of  in- 
sanity. Tiffany  v.  Tiffany,  84  Iowa,  122;  Powell  v. 
Powell,  18  Kan.  371,  26  Am.  Rep.  774. 

Where  an  insane  man  is  dangerous  to  his  wlf  c*<i 
personal  safety  the  remedy  lies  in  the  restraint  ot 
the  husband  and  not  in  a  release  of  the  wife.  Hall 
V.  Hall,  8  Swab.  &T.  349. 

And  a  divorce  granted  against  a  wife  for  acts  of 
cruelty  which  were  the  result  of  a  diseased  mind 
on  her  part  culminating  In  her  insanity,  in  which  i 
condition  she  remained  at  the  time  of  the  service  of 
the  summons  upon  her,  will  be  set  aside  on  motion 
of  her  guardian.    Cohn  v.  Gohn,  86  Gal.  108. 

And  cruelty  and  inhuman  treatment  by  a  ^-if  e  of 
her  husband  endangering  his  life  is  not  a  groun<l  for  I 
a  divorce  where  the  Inhuman  treatment    relic<l' 
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action  for  diYorce  was  commenced;  and  on  Ihe 
22d  day  of  July,  1884,  a  marriage  license  was 
duly  issued  to  Mary  A.  Shank  and  J.  L.  Moh- 
ler,  and  they  were  married  on  the  same  day. 
Mrs.  Shank-Mohler  testified  as  a  witness,  in 
part,  as  follows:  ''There  were  no  children 
born  to  Anthony  Shank  and  me.  There  was  a 
child  bom  August  7.  1881.  That  child  was 
not  Anthony  Shank's  child.  This  child  that 
I  have  Just  spoken  of  was  the  child  of  my 
present  husband.  J.  L.  Mohler." 

2.  The  appellee  founds  her  claim  to  a  dis- 
tributiYe  share  of  the  estate  upon  the  ground 
that  when  Anthony  Shank  died  she  was  his 
lawful  widow.  In  other  words,  the  conten- 
tion in  her  behalf  is  that  the  decree  of  divorce 
U  absolutely  void,  because  the  circuit  court 
had  no  jurisdiction  to  entertain  the  divorce 
proceeding  and  enter  a  decree;  the  husband  in 
whose  behalf  the  jurisdiction  of  the  court  was 
invoked  being  at  ibe  timeinsan^,  and  his  guar- 
dian having  no  lawful  power  or  authority  to 
commence  or  maintain  the  action  for  divorce. 
It  is  conceded  that  the  suit  was  commenced  in 


the  proper  county,  that  service  of  the  original 
notice  was  duly  had,  and  that  the  defendant 
therein  appeared.  No  question  is  made  as  to 
the  form  of  the  decree,  and  as  to  the  reason- 
ableness of  the  amount  of  alimony  allowed  the 
defendant;  and,  although  the  defendant  en- 
tered into  marital  relations  with  Mohler  long 
before  the  death  of  Shank,  she  insists  that 
she  is  the  widow  of  Shank.  She  does  not  at- 
tack the  decree  directly,  and  demand  that  it  be 
set  aside  and  vacated;  but  she  insists  that  it  is 
void,  and  should  be  disregarded  by  the  court, 
because  no  right  can  be  predicated  thereon  by 
the  lawful  heirs  of  Shank.  The  heirs  of  Shank 
maintain  that  the  decree  is  not  void,  that  there 
was  no  defect  as  to  the  partv  plaintiff,  and  that 
the  guardian  had  the  legal  right  to  maintain 
the  action  for  divorce.  The  statutes  of  this 
state  on  the  subject  of  divorce  and  guardian- 
ship are  referred  to  in  argument  as  sustaining 
this  view.  It  is  unnecessary  to  cite  the  sec- 
tions of  the  Code  relied  upon  by  counsel.  They 
contain  no  such  authority,  neither  expresslv 
nor  by  implication.     On  the  contrary,  we  think 


upon  occurred  while  the  defendant  was  Insane  and 
mentaUy  Incapable  of  knowing  what  she  did. 
Wertz  V.  Wertz,  4S  Iowa,  534. 

In  Wertz  v.  Wertz,  iupra^  Douglass  v.  DouifiaBS, 
>1  Iowa.  43a.  tmprcL,  III,,  was  distinguished  upon  the 
}?rouDd  that  there  the  cause  for  divorce  was  deser- 
tkm  which  commenced  during  the  time  the  de- 
fendant was  sane. 

The  intent  and  motive  of  a  party  are  a  necessary 
ingredient  of  the  offense  of  cruelty  and  barbarous 
treatment  and  indignities  to  the  person  endanger- 
iofr  life  or  health  as  a  ground  for  divorce,  and  such 
intent  cannot  be  held  to  exist  where  legal  insanity 
m  established.    Hansell  v.  Hansell,  3  Pa.  Dist.  R. 

And  proof  of  insanity  at  the  time  of  the  commls- 
!>ioa  of  the  acts  is  admissible  as  a  defense  to  an  ac- 
tion for  divoroe  by  a  wife  against  her  husband  for 
cruelty  and  barbarous  treatment  and  indignities 
U)  the  person.    Ib(d. 

In  Hansell  v.  Hansell.  suvra,  Matchin  v.  Matchln, 
<  Pa.  332,  supra,  II.,  a,  was  distinguished  upon  the 
BTound  that  in  that  case  the  divorce  was  sought  for 
tdultery  of  the  wife  and  the  relief  granted  was 
based  solely  upon  the  nature  of  the  offense  and  the 
public  neoesBity  of  preserving  the  purity  of  issue. 

^k),  the  fact  that  the  wife  is  insane  and  intends  to 
*j  bodily  violence  to  her  husband  furnishes  no  an- 
swer to  a  claim  on  her  part  for  a  restitution  of 
»>njugal  rights,  as  the  husband  is  not  entitled  to 
lurn  ber  out  of  doors  because  Insane,  but  is  rather 
bound  to  place  her  in  proper  custody  and  under 
proper  care.  Hay  ward  v.  Hay  ward,  1  Swab.  &  T.  81. 

And  a  responsive  allegation  on  the  part  of  a  wife 
'0  a  proceeding  for  restitution  of  conjugal  rights, 
A^imitting  that  she  had  been  insane  but  asserting 
l>er  recovery,  and  denying  the  facts  upon  which 
tbe  husband  relied  to  show  continuance  of  liisan- 
rty.  may  be  admitted  to  proof  where  the  husband 
^l^es  the  wife^s  insanity  and  a  morbid  hatred 
ujward  him  which  rendered  cohabitation  unsafe. 

And  a  divoroe  will  not  l)e  granted  against  a  wife 
OD  the  ground  of  cruel  treatment  because  of  the 
(-'banre  against  her  husband  that  he  was  attempting 
t^j|H>^D  ber  where  there  was  no  evidence  that  the 
ibarge  was  prompted  by  any  desire  to  injure  him, 
ind  from  the  evidence  the  theory  that  the  fears  of 
t>o^n]Qg  expressed  by  her  were  the  result  of  a 
'«inporary  aberration  of  the  mind  produced  by 
-iekneai  was  as  reasonable  as  any  other.  8app  v. 
^I>P.nTex.34a  1 

"*o.  acte  of  violence  committed  by  a  husband  to-  I 

^  L.  R.  A. 


ward  his  wife,  provoked  by  and  consisting  mainly 
of  resistance  on  his  part  of  attempts  by  her  to  take 
morphine  from  him  while  he  was  in  a  state  of  total 
or  partial  delirium  produced  by  its  use,  does  not 
constitute  extreme  or  repeated  cruelty  within  1 
111.  Rev.  Stat.  chap.  40,  fl  1,  making  it  a  ground  for 
divorce,  especially  where  the  divorce  was  originally 
sought  on  the  ground  of  habitual  drunkenness  and 
specific  charges  of  cruelty  were  added  only  when 
it  became  apparent  that  the  divorce  would  not  be 
granted  on  the  ground  of  drunkenness.  Youngs 
V.  Youngs,  130  111.  230,  6  L.  R.  A.  548. 

And  in  Avery  v.  Avery,  83  Kan.  1,  62  Am.  Rep. 
{J88,  a  divorce  granted  for  extreme  cruelty  of  the 
husband  was  upheld  upon  the  ground  that  there 
was  no  excuse  for  his  conduct  unless  he  was  non 
comiMut  mentis^  and  that  the  trial  court  from  the 
findings  must  have  considered  him  of  sound  mind. 

But  to  establish  insanity  as  a  defense  in  an  action 
for  divorce  for  cruel  and  barbarous  treatment  and 
indignities  to  the  person  endangering  life  or  health, 
the  defendant  must  have  been  in  such  a  mental 
condition  as  to  deprive  him  of  the  use  of  his  reason 
to  the  extent  that  he  did  not  know  right  from 
wrong  and  was  incapable  of  willing  the  one  or  the 
other.    Hansell  v.  Hansell,  3  Pa.  Dist.  R.  724. 

And  violent  acts  upon  the  part  of  a  husband  to- 
ward his  wife  while  laboring  under  a  state  of  cere- 
bral excitement  arising  from  the  fatigues  and  anx- 
ieties of  business  while  he  was  not  an  irresponsible 
agent,  attended  with  a  liability  of  a  reoccurrence 
of  ungovernable  passion  and  cerebral  excitement, 
which  would  render  cohabitation  unsafe  for  his 
wife,  is  a  ground  for  a  decree  of  Judicial  separa- 
tion.   Martin  v.  Martin.  8  Week.  Rep.  S67. 

The  existence  of  a  mere  insane  delusion  would 
not  appear  to  be  sufficient  as  an  excuse  for  cruelty 
as  a  ground  of  divorce. 

Thus,  a  wife  is  entitled  to  alimony  and  a  separate 
support  out  of  the  estate  of  her  husband  where 
he  maltreats  her  because  of  an  insane  delusion  as 
to  her,  rendering  living  with  him  insupportable 
and  unsafe,  where  he  is  capable  of  managing  his 
estate  and  discharging  all  of  his  duties  towards 
everyone  else.    Smith  v.  Smith,  33  N.  J.  Eq.  458. 

And  the  accusation  by  a  husband  that  his  wife 
had  been  guilty  of  the  crime  of  Incest,  togethe^ 
with  slight  acta  of  violence  though  not  very  hurt- 
ful, is  sufficient  to  constitute  cruelty  and  inhuman 
treatment  which  will  Justify  a  divorce,  and  th<» 
fact  that  the  accusation  was  prompted  by  an  in- 
sane delusion  on  his  part  is  no  defense.    Ibid, 

So,  in  Seoland  v.  Scoland,  4  Wash.  118,  a  divorce 
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that  tbey  plainly  imply  that  such  a  proceediDg 
is  not  authorized.  Section  2222  of  the  Code 
requires  that  the  petition  for  divorce  "must  be 
verified  by  the  oath  of  the  plaintiff."  It  is 
true  that  this  requirement  is  not  jurisdictional. 
See  McCraney  v.  MeGraney,  5  Iowa,  282,  68 
Am.  Dec.  702;  EllU  v.  WJiiU,  61  Iowa,  644. 
But  the  fact  that  the  statute  requires  the  oath 
of  the  plaintiff,  and  provides  for  no  substituted 
verification,  as  in  other  cases,  tends  strongly 
to  show  that  the  legislative  intent  was  that  an 
action  for  divorce  should  be  prosecuted  by  the 
injured  party,  in  his  or  her  personal  capacity. 
Other  features  of  the  statute  are  called  to  our 
attention,  which,  it  is  urged,  indicate  the  legis- 
lative intent  that  the  guardian  of  an  insane  per- 
son may  maintain  an  action  for  divorce.  We 
do  not  regard  it  as  necessary  to  discuss  that 


line  of  argument.  We  think  that  the  want  of 
such  authority  is  so  apparent  as  to  leave  do  rea- 
sonable ground  for  debate.  It  was  held  in 
Douglau  v.  Douglass,  81  Iowa,  421,  that,  where 
a  husband  wilfully  deserted  his  wife  while  he 
was  sane,  she  was  entitled  to  a  divorce,  notwith- 
standing he  became  insane  durinc  the  statutory 
period  of  two  years.  And  in  Wertz  v.  Werti, 
48  Iowa,  537.  it  was  held  that  insanity  occur- 
ring after  marriage  does  not  constitute  ground 
for  divorce.  These  cases  do  not  control  the 
question  now  under  consideration.  It  is  true 
that  in  the  Douglass  Case  a  divorce  was  allowed 
against  a  party  who  was  insane^when  the  de- 
cree was  entered.  But  the  cause  for  divorce 
had  its  inception  while  the  party  was'sane.  It 
may  further  be  said  that  the  question  whether 
the  action  mav  be  maintained  where  the  defend- 


was  sustained  on  a  ohar^  airainst  a  husband  of 
cruelty  in  malloiously  and  publicly  chargingr  bis 
wife  with  adultery  and  other  offenses,  notwith- 
staodlniT  that  the  court  had  the  impression  from 
his  actions  and  testimony  that  he  was  perhaps  un- 
balanced in  his  mind  on  the  two  subjects  of  relief  ion 
and  the  unfaithfulness  of  his  wife. 

The  question  whether  the  Insanity  of  a  husband 
will  excuse  acts  of  cruelty'  for  which  a  divorce  is 
asked  depends  upon  whether  he  Is  capable  of  un- 
derstandlnir  the  nature  and  consequences  of  the 
acts  charged,  at  the  time  when  the}'  were  com- 
mitted, and  whether  be  committed  them  in  a  fit  of 
mental  aberration  not  directly  or  immediately 
caused  by  drink.    Hanbury  v.  Hanbury  [1882]  P. 

V.  The  defetiw. 

The  rule  was  adopted  by  some  of  the  earl}'  Ener- 
llsh  cases  that  an  action  for  divorce  could  not  be 
allowed  to  proceed  against  an  Insane  person.  See 
Bawden  v.  Bawden,  Mordaunt  v.  Mordaunt,  and 
King  V.  King,  supra^  II.,  a.  But  these  cases  were 
either  reversed  or  overruled,  and  the  practice 
would  now  seem  to  be  universal  to  permit  the  ac- 
tion to  proceed  under  proper  restrictions,  leaving 
the  defense  to  the  guardian  committee  or  the  next 
friend  of  the  lunatic  respondent. 

Thus,  an  action  for  a  divoi'ce  or  separation  is  a 
civil  action,  and  not  a  criminal  suit  or  proceeding 
which  cannot  be  instituted  or  carried  on  while  the 
accused  is  a  lunatic.  Mordaunt  v.  Moncreiffe.  43L. 
J.  Mat.  N.  S.  4»,  30  L.  T.  N.  S.  649,  22  Week.  Rep.  DJ, 
L.  B.  2  H.  L.  (8c.)  874. 

And  the  fact  that  insanity  may  preclude  an  ef- 
fectual defense  in  an  action  for  divorce  must  be 
regarded  as  a  misfortune  resulting  from  the  re- 
spondent's condition,  and  not  as  affecting  the  pe- 
titioner's right  to  sue.  Baker  v.  Baker,  L.  R.  5 
Prob.  Div.  142,  49  L.  J.  Prob.  N.  8.  49,  42  L.  T.  N.  8. 
282,  28  Week.  Rep.  680. 

See  also  Rath  bun  v.  Rathbun,  and  Stratford  v. 
Stratford,  supra,  II..  a. 

Defense  by  guardian  is  provided  for  by  statute  in 
Massachusetts  and  Rhode  Island. 

Thus,  if  at  any  time  during  the  pendency  of  a 
suit  for  divorce  the  respondent  is  insane,  whether 
such  insanity  began  before  or  since  the  filing  of  the 
libel,  the  defense  may  be  conducted  by  a  guardian 
appointed  by  the  probate  court  under  the  Massa- 
chusetts statute,  or  if  there  is  no  such  guardian  by 
one  appointed  by  the  court  in  whieb  the  libel  Is 
pending,  and  If  upon  the  hearing  a  sufficient  cause 
is  shown  a  divorce  may  he  decreed.  Garnett  v. 
Gamett,  114  Mass.  379, 19  Am.  Rep.  309. 

And  the  appointment  oC  a  guardian  ad  litem  to 
appear  and  answer  for  the  respondent  in  a  divorce 
case,  under  Mass.  Rev.  Stat.  chap.  76,  8  18.  provid- 
ing, thatjif  the  respondent  is  insane  at  any  time 
L.  R.  A. 


during  the  pendency  of  the  suit  the  court  shall  ap- 
point some  suitable  person  as  a  guardian.  Is  In  the 
nature  of  an  Interlocutory  decree  or  judgment,  and 
is  prima  facie  evidence  of  the  fact  of  insanity  fn 
any  subsequent  stage  of  the  case.  Little  v.  Little, 
13  Gray,  264. 

And  the  complainant  in  a  divorce  case  is  ren- 
dered incompetent  as  a  witness  under  the  excep- 
tion to  Mass.  Stat.  1857,  chap.  305,  6 1,  providing  that 
when  one  of  the  original  parties  to  a  cause  of  ac- 
tion is  shown  to  be  insane  the  other  shall  not  be 
admitted  to  testify  in  his  own  favor  where  a  guar- 
dian has  been  appointed  for  the  other  party  and 
there  is  no  proof  to  rebut  the  prima  facie  case  of 
insanity  thereby  established.    Ibid. 

So,  the  counsel  for  the  defendant  In  an  action  for 
divorce  may  be  admitted  to  plead  In  her  name  upon 
his  suggestion  that  she  was  insane.  Broadatreet  v. 
Broadstreet,  7  Mass.  474. 

As  to  the  Rhode  Island  statute,  see  Thayer  v. 
Thayer,  9  R.  I.  377.  mfra,  VI. 

An  action  for  divorce  should  not  be  tried,  how- 
ever, against  one  whose  reason  has  been  dethroned, 
and  who  is  thus  rendered  incapable  of  making  an- 
swer to  a  charge  or  aiding  counsel  in  the  conduct 
of  her  defense,  until  at  least  a  reasonable  time  is> 
allowed  for  her  recovery  and  restoration.  JHrat- 
ford  V.  Stiatfoi-d,  92  N.  C.  297. 

And  a  default  in  an  action  for  divorce  on  ttao 
ground  of  adultery  will  be  opened  and  further  pii>. 
ceedings  stayed  on  suggestion  that  since  the  com- 
mission of  the  offense  the  defendant  had  become 
Insane,  unless  the  appointment  of  a  guardian  for 
him  is  procured,  who  might  ap)M»r  for  him  in  the 
action.    Mansfield  v.  Mansfield,  18  Mass.  412. 

Parol  evidence  to  establish  that  the  wife  ythm 
never  ascertained  to  be  a  lunatic  by  Judicial  find- 
ing, and  that  she  was  confined  In  an  asylum  bj'  ber 
husband  in  a  state  other  than  that  of  his  residence, 
and  that  she  was  there  in  obedience  to  his  com- 
mand and  subject  to  his  control  at  the  time  of  the 
institution  of  .the  action  for  divorce  by  him  and 
when  the  judgment  was  rendered,  is  admissible  in 
a  collateral  proceeding  for  the  purpose  of  avoid- 
ing the  effect  of  the  Judgment.  Newcomb  v.  New- 
comb,  18  Bush,  544,  26  Am.  Rep.  2S2. 

VI.  Action*  on  behalf  of  insane  iterttoruf. 

The  rule  adopted  by  the  American  cases  In  whieti 
the  question  is  not  affected  .by  statutes  is  that  ot 
the  principal  case,  that  the  marriage  relation  do- 
I>ends  on  the  free  and  voluntary  consent  and  tlit* 
active  and  affirmative  will  of  the  parties,  and  n 
guardian  of  an  insane  person  has  no  more  righe  to 
maintain  an  action  to  dissolve  the  marriage  rela- 
tion of  his  wai'd  than  he  has  to  manage  and  control 
his  win  in  the  matter  of  entering  into  the  relation . 

Thus,  the  right  to  sue  for  a  divorce  is  strictly  u 
personal  one  of  the  party  aggrieved,  and  tbe  guar- 
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«Dt  is  insane  involyes  materially  different  con- 
siderations  than  in  a  case  where  the  person  in 
whose  behalf  the  action  is  sought  to  be  main- 
tained is  a  gaardian  of  an  insane  person.  The 
marriage  contract,  by  which  two  persons  as- 
sume the  relation  of  husband  and  wife  for  their 
joint  liyes,  is  a  personal  status  or  condition  en- 
tered into  by  the  parties  alone.  No  guardian 
or  parent  or  next  friend  can,  by  any  means 
known  to  the  law,  effectuate  a  marnage  be- 
tween his  ward  or  child  and  another.  The  re- 
lation depends  upon  the  free  and  yoluntary 
consent,  and  the  actiye  and  afflrmatiye  will,  of 
the  parties.  And  it  appears  to  us  that  a  guar- 
dian of  an  insane  person  has  no  more  right  to 
maintain  an  action  to  dissolye  the  marriage  re- 
lation of  his  ward  than  he  has  to  manage  and 


control  his  will  in  the  matter  of  entering  into 
the  relation.  The  wrongs  which  may  be  com- 
mitt^  by  a  husband  or  wife  are  not,  of  them- 
selyes,  sufficient  to  dissolye  the  bonds  of  matri- 
mony. The  injured  party,  if  insane,  may, 
upon  recovering  his  or  her  reason,  condone  the 
wrong,  or  continue  the  marriage  relation  not- 
withstanding the  delinquencies  of  the  other 
party.  If  Anthony  Shank  had  recovered  his 
reason,  and  upon  returning  to  his  home  found 
that  his  wife  had  committed  adultery,  and  was 
the  mother  of  an  illegitimate  child,  it  would 
have  been  his  right  to  condone  the  wrong,  or 
put  her  away  by  an  action  for  divorce.  In  the 
absence  of  some  statutory  authority,  no  other 
person  could  exercise  that  right  for  him.  As 
he  was  insane,  and  never  restored  to  sanity, 


dian  or  next  friend  of  the  insane  wife  without  lu 
dd  intervaJs  cannot  of  his  own  will  institute  such 
H  suit  which  can  only  be  maintained  by  the  exercise 
of  her  intelligent  will.  Worthy  v.  Worthy,  86  Ga, 
i3,91Am.  Dec758. 

A  divorce  will  not  be  granted  on  a  bill  filed 
against  the  busband  in  the  name  of  bis  wife  by  an- 
other, where  she  was  insane  at  the  time  and  inca- 
pable of  giv^Dfg  any  consent  to  the  fllincr  of  the  bill, 
whether  it  ynras  advised  and  done  by  friends,  rela- 
tives, or  others.  Bradford  v.  Abend,  80  III.  78.  81 
Am.  Rep.  67. 

And  an  action  for  divorce  and  alimony  or  for 
iilimony  alone  cannot  l>e  brought  and  maintained 
by  the  jruardian  of  an  insane  woman  against  her 
husband.  Birdzell  v.  Blrdzell.  38  Kan.  493,  52  Am. 
Kep.5a0. 

Whether  a  party  who  is  entitled  to  a  divorce 
xhall  commence  proceedincrs  to  procure  it  or  not 
»  a  personal  matter  restinir  solely  with  the  injured 
party,  and  it  requires  an  intelligent  recollection  on 
the  part  of  such  party  to  commence  the  proceed- 
ings, which  cannot  be  had  from  an  insane  person. 
Ibid. 

An  insane  wife  bavinir  lucid  int-ervals,  who  dur- 
ing such  an  interval  directs  suit  foru  divorce  to  be 
brought,  shoul<l  bring  it  in  her  own  name  without 
appearance  by  next  friend.    Worthy  v.  Worthy, 

And  evidence  that  a  woman  was  an  inmate  of  an 
insane  aaylum  for  nearly  two  years,  when  she  was 
•iifcharged  In  an  improved  condition  but  not  well. 
<loes  not  establish  that  she  was  so  insane  as  to  be 
incompetent  to  maintain  aa  action  for  divorce 
(x>iiimenoed  nearly  four  years  after.  Ellis  v.  White, 
fll  Iowa,  644. 

So,  the  rule  that  the  question  of  insanity  can 
only  be  raised  by  a  plea  in  abatement  in  the  origi- 
nal suit  does  not  apply  in  proceedings  brought 
by  another  in  the  name  of  the  wife  against  her 
busband  for  divorce  where  there  were  grounds 
iipon  which  fraud  would  be  presumed  and  her 
mental  condition  was  such  that  she  could  not  know 
that  the  biil  bad  bee  n  ex  hibited  in  her  name.  Brad- 
ford V.  Abend,  mipra. 

And  fraud  will  he  presumed  where  a  bill  was 
tiled  for  divorce  In  the  name  of  the  wife  by  a  per- 
'iOD  claimed  to  be  her  next  friend  when  she  was  in- 
«aoe  and  incapable  of  iriving  consent  to  the  filing 
'ii  the  bill  and  confined  in  an  asylum  in  another 
'itate  and  on  the  same  day  the  defendant  entered  his 
appearance  and  his  answer  was  filed  and  the  cause 
irteil  and  a  decree  of  divorce  pronounced,  whether 
tbere  was  any  fraud  In  fact  or  not.    Ihid. 

rnder  Haas.  Be  v.  Stat.  chap.  76,  (12,  however,  a 
libel  for  divorce  may  be  filed  and  prosecuted  in 
behalf  of  an  insane  person,  either  by  the  guardian 
o(  tike  party  or  by  a  next  friend  appointed  by  the 
•Aurt  for  that  purpose.  Gamett  v.  Oamett,  114 
Haae.  3».  60  Am.  Bep.  300. 
34UR.  A. 


And  the  court  may  properly  grant  a  divorce  on 
a  petition  of  the  guardian  of  an  insane  person  in  a 
case  of  desertion,  where  there  is  no  suggestion  that 
the  insanity  of  the  plaintlflT  is  temporarj-  or  that 
she  is  likely  at  any  time  to  be  in  such  a  condition  of 
mind  that  her  wishes  and  feelings  can  be  ascer- 
tained, and  there  are  no  children,  and  the  defend- 
ant does  not  appear.  Cowan  v.  Cowan,  189  Mass. 
877. 

The  court,  upon  a  representation  made  to  it  in  a 
divorce  case  either  by  a  party  thereto  or  another, 
that  the  plaintiff  is  insane,  may  take  notice  of  such 
representation,  and  make  the  necessary'  prelimi- 
nary examination  as  to  such  fact  in  such  manner 
as  it  may  deem  proper,  and  decide  in  its  discretion 
whether  a  preliminary  inquiry  as  to  sanity  is  re- 
quired, with  a  view  to  secure  a  proper  administra- 
tion of  justice  and  the  rights  of  all  the  parties,  and 
direct  what  mode  shall  he  adopted  to  ascertain  the 
facts  as  to  the  alleged  incapacity,  and  if  such  in- 
capacity is  established  to  the  satisfaction  of  the 
court  it  will  appoint  a  guardian  ad  litem  to  conduct 
the  case.    Denny  v.  Benny,  8  Allen,  811. 

And  no  person  should  be  selected  as  guardian  ad 
litem  for  an  insane  person  in  an  action  for  divorce 
who  may  be  adverse  in  feeling  or  interest  to  the 
party,  but  one  should  t)e  selected  who  wiil  faithful- 
ly protect  such  party's  rights  and  interests.    Ibid. 

But  the  difficulty  of  ascertaining  the  real  facts  in 
a  divorce  case  when  either  party  is  incapable  of 
testifying  or  of  instructing  counsel  because  of  in- 
sanity requires  the  court  to  proceed  with  the  ut- 
most caution,  especially  when  the  object  of  the 
suit  is  to  obtain  a  complete  dissolution  of  the  mar- 
riage without  the  intelligent  consent  of  the  com- 
plainant.   Gamett  v.  Garnett,  gupra. 

And  the  agreement  of  guardians  or  of  counsel  in 
a  divorce  case  in  which  the  parties  are  insane  to 
submit  the  case  for  a  final  determination  upon  an 
imperfect  statement  of  the  facts  cannot  relieve  the 
court  of  the  responsibility  of  considering  what 
course  public  policy  and  the  best  interests  of  the 
parties  require  to  be  pursued.    Ihid. 

And  the  fact  that  while  both  parties  were  of 
sound  mind  a  divorce  ni»i,  which  is  substantially 
equivalent  to  a  divorce  from  bed  and  board,  was 
obtained,  does  not  require  the  court-  as  a  matter  of 
course  to  enter  an  absolute  decree  of  divorce  from 
the  bonds  of  matrimony  after  either  or  both  of  the 
parties  have  become  insane.    Ibid, 

And  the  fact  that  a  married  woman  consulted 
counsel  with  reference  to  a  divorce  previous  to  her 
commitment  to  an  insane  asylum  by  her  husband, 
and  afterwards  brought  an  action  therefor,  does 
not  entitle  her  to  a  discharge  on  habeas  corpus, 
where  it  appears  that  the  asylum  was  well  man- 
aged and  that  she  was  subject  to  no  unnecessary  or 
unusual  restraint  or  improi)er  treatment,  and  her 
remaining  there  would  tend  to  promote  her  re- 
covery.   Denny  v.  Tyler,  3  Allen.  225. 
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the  circuit  court  had  no  jurisdictioD  to  enter- 
tain an  action  for  divorce,  commenced  in  his 
behalf  by  his  guardian.  Birdzell  v.  BirdzeU, 
33  Kan.  433,  52  Am.  Rep.  589;  WaHhy  v. 
Worthy,  36  Ga.  45,  91  Am.  Dec.  758;  Brad- 
ford V.  Abend,  89  111.  78,  31  Am.  Rep.  67;  2 
Bishop,  Mar.  &  Div.  §  306a. 

Counsel  for  appellants,  so  far  as  the  question 
of  jurisdiction  depends  on  authority,  rely 
mainly  on  the  case  of  Baker  v.  Baker,  L.  R.  6 
Prob.  Div.  12.  It  is  to  be  conceded  that  the 
English  law  of  divorce  is  much  like  our  own 
statute,  and  that  in  the  cited  case  it  was  held 
that  a  guardian  of  an  insane  person  might  main- 
tain an  action  for  divorce  in  behalf  of  his 
ward.  We  have  given  the  case  a  careful  ex- 
amination, and  have  to  say  that  we  cannot 
bring  ourselves  to  approve  the  rule  therein  an- 
nounced. 

3.  We  come  now  to  a  consideration  of  the 
question  as  to  the  effect  or  force  of  the  decree 
for  divorce,  under  the  admitted  facts  of  the 
case.  We  have  found  that  the  decree  was 
void.  It  has  often  been  said  that  a  void  judg- 
ment is  no  judgment;  that  it  may  be  attacked 
directly  or  collaterally.  Freeman,  in  his  work 
on  Judgments,  uses  this  language:  "A  void 
judgment  is,  in  legal  effect,  no  judgment.  By 
It  no  rights  are  devested.  From  it  no  rights 
can  be  obtained.  Being  worthless  in  itself,  all 
proceedings    founded    upon    it    are    equally 


I  worthless.     It  neither  binds  nor  bars  anyone. 
All  acts  performed  under  it,  and  all  claims  flow- 
ing out  of  it,   are  void."    This  is  true.  In  a 
general  sense;  yet,  notwithstanding,  a  party  to 
such  a  judgment  may  voluntarily  perU)rm  it, 
I  by  paying  the  amount  adjudged  against  him, 
1  and.   when    paid,  no  inquiry  will  be    made 
I  as  to  the  validity    of    the    judgment;    or  he 
]  may  perform  the  acts  required  by  a  void  de- 
I  cree,  or  accept  its  benefits,  and  thereby  estop 
himself  from  questioning  the  decree.     In  other 
I  words,  a  party  to  a  void  judgment  or  decree 
I  may  be    estopped  from    attacking    it    either 
,  directly  or  indirectly.     Suppose  a  judgment  is 
:  for  a  money  demand,  justly  due,  and  the  record 
I  shows  that  it  was    rendered  without  having 
I  jurisdiction  of  the  person  of  the  defendant  by 
I  the  service  of  process  upon  him,  and  he  volun- 
tarily satisfies  the  judgment.     That  is  an  end 
of  the  controversy.     In  the  case  of  Arthurs. 
Ittrael,  15  Colo.  147,  10  L.  R.  A.693,  the  wife, 
without  cause,  deserted  her  husband  and  home, 
and  lived  for  years  in  adultery,  and  afterwards 
learned  that  a  divorce  had  been  procured  by 
her  deserted  husband;  and  she  caused  a  maf- 
j  riage    ceremony  to    be    performed   with  her 
'  paramour,  and  continually  lived  and  cohabited 
with  him  until  the  death  of  her  husband.     It 
was  held  that  she  could  not  take  advantage  of 
the  fact  that  the  decree  of  divorce  was  void 
for  want  of  service  of  process,  and  successfully 


An  action  for  divorce  cannot  be  maintained  by 
the  ^lardian  of  a  spendtbrif t  on  his  behalf,  how- 
ever, against  the  spendthrift's  wife.  Winalow  v. 
Wiuslow.  7  Mass.  96. 

So.  under  the  Rhode  Island  statute  a  lunatic  or 
a  person  non  compos  fnentis  is  duly  represented  in 
a  petition  for  divorce  by  the  person  who  being  au- 
thorized by  statute  petitions  in  his  behalf, and  per- 
sonal notice  to  him  of  the  pendency  of  the  petition, 
though  sometimes  expedient,  is  not  necessary 
where  he  is  a  minor  without  means  and  the  peti- 
tion is  preferred  by  his  father.  Thayer  v.  Thayer, 
9  K.  I.  877. 

And  an  application  for  an  order.  In  an  action  for 
divorce  prosecuted  by  a  next  friend  of  the  lunatic, 
to  produce  such  lunatic  In  court  at  the  time  of  the 
trial  of  the  petition,  will  be  refused,  at  least  until 
the  court  can  determine  upon  the  trial  whether  his 
presence  is  desirable  or  necessary.    Ibid. 

And  an  allowance  under  K.  J.  Rev.  Stat,  chap- 
137,  (  16,  empowering  the  supreme  court  to  make 
an  allowance  to  the  wife  out  of  the  estate  of  the 
husband  to  prosecute  or  defend  a  petition  for 
divorce  or  separate  maintenance  where  she  has  no 
property  of  her  own,  must  be  made  out  of  the  es- 
tate of  the  husband,  and  not  out  of  that  of  his  next 
friend,  where  he  is  insane  and  prosecutes  his  peti- 
tion by  next  friend.    IMd. 

In  England  the  contrary  rule  has  been  adopted 
Irrespective  of  statutory  provisions. 

Thus,  proceedings  for  divorce  are  civil,  and 
though  no  provision  for  the  case  of  lunatics  is  con- 
tained in  the  statute,  recourse  must  be  had  in  such 
case  to  the  ordinary  forms  of  civil  courts  where 
lunatics  are  litigants.  Baker  v.  Baker,  L.  R.  5 
Prob.  Div.  142,  49  L.  J.  Prob.  N.  S.  49.  42  L.  T.  N.  S. 
81)2.  28  Week.  Rep.  630. 

There  is  no  difference  between  cases  of  lunatic 
petitioners  and  lunatic  respondents  in  actions  for 
divorce,  on  the  question  of  the  right  to  prosecute 
or  defend  by  committee.    Ibid. 

And  the  argument  that  the  right  to  sue  for  di- 
vorce is  personal  and  cannot  be  exercised  by  any- 
one but  the  person  wronged  is  equally  applicable 
*o  suits  for  Judicial  ^paration,  which  it  is  con- 
L.  R.  A. 


ceded  may  be  maintained  on  behalf  of  lunatics. 
IMd,  dictum. 

And  the  insanity  of  a  husband  or  wife  is  not  a 
bar  to  a  suit  by  the  committee  of  one  of  them  who 
is  a  lunatic  for  the  dissolution  of  the  marriage. 
Baker  v.  Baker.  L.  K.  5  Prob.  Div.  142,  49  L.  J.  Prob. 
N.  S.  49,  42  L.  T.  N.  S.  332, 28  Week.  Rep.  630,  Affirmed 
in  L.  R.  6  Prob.  Div.  12,  49  L.  J.  Prob.  N.  8.  83. 

It  is  not  necessary  to  resort  to  a  lord  chancellor 
for  the  purpose  of  permission  to  institute  proceed- 
ings by  the  committee  of  a  lunatic  on  his  behalf 
against  the  lunatic's  wife  for  divorce  in  the  con- 
sistory court  which  is  bound  to  entertain  the  suit 
when  the  committee  has  determined  to  bring  it. 
Pamell  v.  Parnell,  2  Phiillm.  158. 

And  an  allegation  in  an  action  for  divorce 
brought  by  the  committee  of  a  lunatic,  tbat  there 
is  no  present  prospect /)f  his  recovery,  is  sufficient, 
though  it  was  not  alleged  that  he  was  incurably 
insane  or  that  he  could  not  recover  within  a  rea> 
sonable  time.  Baker  v.  Baker,  L.  R.  5  Prob.  Div- 
142,  49  L.  J.  Prob.  N.  S.  49,  42  L.  T.  N.  S.  382, 28  Week  . 
Rep.  630. 

So.  the  committee  of  a  lunatic  may  institute  pro- 
ceedings on  his  behalf  against  his  wife  for  divorce 
for  adultery.  Pamell  v.  Pamell.  mtpnx;  Woodgate 
V.  Taylor.  2  Swab.  &  T.  512. 30  L.  J.  Mat.  N.  8. 197.  5 
L.  T.  N.  8. 119. 

And  the  committee  of  a  lunatic  plaintiff  may  sue 
for  adultery  though  the  wife  might  in  such  suit 
plead  recrimination  by  way  of  defense,  thus  put- 
ting the  lunatic  husband  in  the  condition  of  the 
respondent.  Pamell  v.  Parnell,  2  flagg.  Consist. 
Rep.  169. 

The  question  whether  an  action  for  divorce  oti 
behalf  of  the  lunatic  should  be  brought  by  the 
committee  of  his  estate  or  the  committee  of  his 
person  is  within  the  discretion  of  the  lords  justices, 
and  as  the  litigation  involves  the  liability  to  costs 
the  suit  may  well  be  instituted  by  the  committee 
of  the  estate.  Baker  v.  Baker.  L.  R.  5  Prob.  Div. 
142.  49  L.  J.  Prob.  N.  S.  49,  42  L.  T.  N.  S.  332.  2H 
Week.  Rep.  630,  Affirmed  in  L.  R.  6  Prob.  Div.  U5,  44» 
L.  J.  Prob.  N.  ^.  m. 

F.  H.  B. 
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Assert  agaiDSt  the  heirs  her  right  under  the 
statute  to  the  estate  of  the  deceased  hus- 
band,  as  his  widow.  The  case  at  bar 
presents  more  cogent  reasons  for  the  ap- 
plication of  the  doctrine  of  estoppel.  In  this 
case  the  wife  was  not  ignorant  of  the  applica- 
tioD  for  divorce,  when  it  was  made.  She 
was  made  a  party,  and  appeared  in  the  action; 
and  after  the  decree  was  entered  she  accepted 
tbeatimonj  which  she  agreed  to  receive,  and 
procured  a  license,  and  married  her  paramour. 
lonsr  before  the  death  of  Anthonyi Shank.  She 
accepted  all  the  benefits  of  tbe'decree,  without 
reserve,  and  recognized  its  validity  by  contract- 
ing and  coosummating  a  marriage  with 
3foliler.  There  could  have  been  no  more  com- 
plete acceptance  of  the  benefit  of  the  decree. 
In  the  cited  case,  the  court  said:  "We  discover. 
upon  principle,  no  sufficient  reason  why  peti 
lioner's  conduct  in  the  premises  should  not  pro- 
duce just  as  effective  an  estoppel  as  if  she  had 
received  the  proceeds  of  a  void  judgment  for 
money.  By  her  subsequent  marriage  with  Isra- 
el during  Arthurs  lifetime,  she  accepted  so  far 
as  was  within  her  power  the  benefits  or  privi- 
lei^es  of  the  divorce  decreed .  The  fact  that  she 
did  not  then  know  that  those  decrees  were  void 
is  a  matter  of  no  more  consequence  than  is  the 
ijmorance,  in  this  respect,  of  one  who,  know- 
ingly in  all  other  particulars  receives  the  fruits 
of  an  ordinary  void  judgment  at  law.  That 
at  the  time  of  her  marriage  with  Israel  she 
understood  the  decrees  to  be  valid,  is,  if  true, 
only  an  additional  earnest  of  her  acquiescence 
in  the  result,  and  sincerity  in  accepting  and 
taking  advantage  of  the  benefits  supposed  to 
follow.  Besides,  had  she  believed  them  void, 
her  obliquity  would  be  even  deeper  than  it  is; 
because  to  her  other  alleged  offenses  would  be 
added  that  of  intentional  fraud  upon  Israel, 
who  may  have  thought  that  he  was  contract- 
ing a  valid  marriage."  In  Ellis  v.  White,  61 
Iowa,  644,  where  {plaintiff  procured  a  divorce 
and  alimony  upon  a  petition  which  she  after- 
wards claimed  did  not  give  the  court  jurisdic- 
tion, it  was  held  that,  whether  the  court  had  or 
had  not  jurisdiction,  she,  having  accepted  the 
benefits  of  the  decree,  could  not  be  heard  to 
question  the  jurisdiction  of  the  court  to  render 
it.    The  same  principle  is  announced  in  Frater 


V.  Prater,  87  Tenn.  78,  and  in  Odiorne's  Ap- 
peal, 64  Pa.  175,  98  Am.  Dec.  683.  And  a  like 
rule  is  to  be  found  in  the  cases  of  Stephens  v. 
Stephens,  51  Ind.  542;  Yorston  v.  Yorston,  32 
X.  J.  Eq.  495;  Richeson  v.  Simmons,  47  Mo. 
20:  Baily  v.  Baily,  44  Pa.  274;  Bourne  v. 
Simpson,  9   B.  Mon.  454. 

This  exception  to  the  doctrine  that  a  judg- 
ment or  decree  entered  without  jurisdiction 
is  absolutclv  void  is  founded  upon  the  plain- 
est principles  of  justice.  As  applied  to  the 
case  at  bar.  it  is  but  the  enforcement  of  the 
legal  maxim  that  the  law  will  not  permit  a  per- 
son to  take  advantage  of  his  own  wrong.  We 
can  discover  no  reason  why  Mrs.  Mohler  should 
be  allowed  to  masquerade  in  a  court  of  justice 
as  the  widow  of  Anthony  Shank,  and  at  the 
same  time  claim  that  she  was  the  wife  of 
Mohler  for  about  eight  years  before  Shank  died. 
Both  the  law  and  good  morals  forbid  it.  Hav- 
ing accepted  the  divorce  as  valid,  in  the  way 
she  did,  she  should  be  held  to  be  estopped 
from  maintaining  any  claim  to  any  part 
of  the  estate  of  her  former  husband.  T*he  con- 
clusion we  have  reached  in  this  case  on  the 
(juestion  of  estoppel  is  not  directly  supported 
by  decisions  of  this  court,  but  it  appears  to  us 
that  it  is  in  harmony  with  modern  legisla- 
tion upon  the  relation  of  husband  and  wife. 
See  chap.  2,  title  15,  of  the  Code.  The  rights 
of  a  wife  in  her  property,  and  her  capacity  to 
contract  with  reference  thereto,  are  plainly 
conferred  upon  her.  Section  2213  is  as  fol- 
lows: "Contracts  may  be  made  by  a  wife,  and 
liabilities  incurred,  and  the  same  enforced 
by  or  against  her  to  the  same  extent  and  in  the 
same  manner  as  if  she  were  unmarried."  She 
cannot  enter  into  a  contract  to  divorce  herself 
from  her  husband.  But  we  discover  no  reason 
why  the  law  of  estoppel  may  not  he  applied  to 
her  acts  in  a  case  like  this. 

The  decree  in  the  suit  in  equity,  and  the 
order  sustaining  the  claim  for  a  distributive 
share  in  the  estate,  are  reversed. 


Deemer,  J.,  took  no  part  in  the  decision 
of  this  case. 


Kehearing  denied. 


PENNSYLVANIA  SUPREME  COURT. 


J.    Z.    LONG  et  al, 

H.    L.   HARVEY    et  al„  Appts. 
(177  Pa.  473.) 

1.  Amajoritjr  oftbe  members  of  aA  abso- 
lutely Independent  cong;res^»tion  cannot 
exerciw  the  authority  to  remove  officers  whose 
terms  are  indefioite,  except  by  actinfr  in  compii- 
ascewlth  the  rales  and  discipline  or  the  church. 

2.  A  meeting  held  by  a  majority  of  the 


Note.— As  to  the  power  of  a  local  church  Bociety 
^>  withdraw  from  the  freneral  body  of  a  church, 
-«*  Fuchs  V.  Melsel(M*cb.)38  L.  R.  A.  92. 
^  L  R.  A. 


members  of  an  independent  coniprefl^ 
tion  of  the  ^iMsciples  of  Christ***  which 
was  presided  over  by  a  cierffyman  ot  another  con- 
i^reRation  and  held  under  a  call  din>ctcd  by  a  tri- 
bunal of  the  eldera  of  sister  conffreffations  to 
whom  the  majority  appealed,  and  which  was  held 
in  front  of  the  church  because  the  elders  beloofr- 
inar  to  the  minority  had  closed  and  locked  its 
doors,  when  the  laws  or  rules  of  the  church  do  not 
provide  for  such  proceedlnfir,  was  wholly  without 
authority  to  depoM'  the  old  officers  or  elect  new 
ones,  but  their  remedy  is  by  assertion  of  their 
right<«  ns  members  of  the  congreflrathm. 


•  OctolMT  5,  lW*i.) 
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Oct., 


APPEAL  by  defendants  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Centre 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  enjoin  defendants  from  exercising 
the  offices  of  trustees  and  elders  of  the  Church 
of  the  Disciples  of  Christ  at  Howard  and  from 
interfering  with  plaintiffs'  right  to  control  the 
property.     Betersed. 

The  tacts  are  stated  in  the  opinion. 

Messrs,  IraC.  Mitchell  and  C.  P.  Hewes» 
for  appellants: 

The  laws  of  the  ecclesiastical  body  will  be 
recognized  and  enforced  by  the  civil  courts 
when  not  in  conflict  with  the  Constitution  and 
laws  of  the  state. 

Tuigg  v.  Treacy,  104  Pa.  498;  Krecker  v. 
Shirey,  les  Pa.  561,  29  L.  R.  A.  476. 

In  church  organizations  those  who  adhere 
and  submit  to  the  regular  order  of  the  church 
are  the  true  congregation. 

Winebrenner  v.  Glider,  43  Pa.  244;  Schnarfs 
Appeal,  67  Pa.  138,  5  Am.  Rep.  415;  Kerr  v. 
Trego,  47  Pa.  292;  Rosh€s  Appeal,  69  Pa.  462, 
S  Am.  Rep.  275. 

The  power  of  the  majority,  as  well  as 
that  of  the  minority,  is  bound  by  the  disci- 
pline. 

Kreekery.  Shirey,  163  Pa.  547,  29  L.  R.  A. 
476;  McAuley's  Appeal,  77  Pa.  397;  Landis's 
Appeal,  102  Pa.  467;  (THara  v.  Stack,  90  Pa. 
477;  Schlichierv.  Keiter  156  Pa.  119,  22  L.  R. 
A.  161. 

The  right  of  possession  of  church  property 
is  joint  only. 

Liederkram  Singing  Sor.  v.  Qemiania  Turn- 
Verein,  168  Pa.  265. 

Mr.  Wilbur  F.  Reeder,  for  appellees: 

In  a  church  or  other  unincorporated  associa- 
tion where  a  meeting  is  duly  announced  for  a 
certain  purpose,  and  the  congregation  assembled 
in  their  associate  capacity  in  pursuance  of  such 
an  announcement,  a  majority  of  those  present 
may  act  and  the  action  or  decision  of  those 
present  by  a  majority  vote  shall  be  binding  and 
conclusive  on  the  society  or  association. 

Trustees  of  a  church  hold  their  possession  as 
a  fiduciary  possession  for  the  benefit  of  all  the 
members,  and  they  may  be  dispossessed  by  the 
election  of  others  in  their  places. 

Where  there  is  no  rule  or  bylaw  fixing  the 
term  of  office  the  tenure  thereof  is  subject  to 
the  will,  control,  and  discretion  of  the  appoint- 
ing power,  and  the  power  that  appoints  or 
elects  may  depose  or  remove  at  will. 

Shortz  V.  Unangst,  3  Watts  &  S.  45;  Unangst 
V.  Shortz,  5  Whart.  506;  Henry  v.  Deitricfi,  84 
Pa.  286;  Craig  v.  First  Presby.  Church,  88  Pa, 
42.  82  Am.  Rep.  417. 

Those  who  remain  away  cannot  complain. 

Shortz  V.  Unangst,  3  Watts  &  S.  52. 

A  majority  may  control  and  direct  any  other 
matters  consistently  with  the  particular  and 
general  laws  of  the  organism  or  denomination 
to  which  they  belong. 

McOinnis  v.  Watson,  41  Pa.  9;  Sutter  v. 
First  Reformed  Dutch  Church,  42  Pa.  503. 

The  members  in  good  standing  before  the 
difficulty  arose  who  are  desirous  of  adhering 
to  the  congregation  and  order  are  entitled  to 
vote. 

Winebrenner  v.  Colder,  43  Pa.  244. 

The  only  constitutional  method  by  which  a 
84  L.  R.  A. 


congregation  can  Express  itaelf  is  by  congrega- 
tional meetings  regularly  held. 

McAule^s  AftpealXllYv,,  897. 

There  is  a  distinction  between  a  corporate 
act  to  be  done  by  a  definite  or  indefinite  num- 
ber of  persons.  In  the  former  a  majority  of 
the  whole  body  must  be  present  to  act;  in  the 
second  a  majority  of  those  who  appear  may 

Craig  v.  First  Presby.  ChurcJi,  88  Pa.  42,  32 
Am.  Rep.  417. 

The  decision  of  ecclesiastical  tribunals  in  all 
cases  on  doctrine,  order,  and  discipline  are 
conclusive  on  the  common-law  courts. 

Skilton  V.  Webster,  Brightly  (Pa.)  208;  Oer 
man  Bejormed  Dutch  Church  v.  Com, ,  Seibert, 
3  Pa.  282;  Henderson,  v.  Hunter,  59  Pa.  385; 
Watson  V.  Jones,  80  U.  S.  18  Wall.  679.  20  L. 
ed.  666;  McOinnis  v.  Watson,  supra;  Botildiu 
V.  Alexander,  82  U.  S.  15  Wall.  181,  21  L.  ed. 
69. 

Where  a  charter  of  a  society  provides  for  an 
offense  it  directs  the  mode  of  proceeding  and 
authorizes  the  society  on  conviction  of  a  mem 
ber  to  expel  him;  this  expulsion  if  the  proceed- 
ings are  not  irregular  is  conclusive  and  cannot 
be  inquired  into  collaterally  by  mandamus  ac- 
tion or  other  mode. 

Coin.,  Bryan,  v.  Pike  Beneficial  Sor.  8  Watts 
&  S.  247. 

Dean*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs'  bill  in  this  case  avers  as  fol- 
lows: In  1832  a  religious  association  or  con- 
gregation was  organized  at  Howard.  Centre 
County,  Pennsylvania,  denominated  "Disci- 
ples of  Christ."  At  the  commencement  of 
these  proceedings,  it  numbered  sixty  persons, 
and  was  not  incorporated.  One  R.  C.  Leathern 
made  a  report  to  the  Pennsylvania  conference 
for  the  year  1889,  that  there  were  but  fifteen 
members  in  good  standing  composing  the  con- 
gregation. That  this  report  droppedfrom  the 
rolls  of  the  congregation  a  majority  of  it^ 
members,  without  notice  or  hearing,  and  with- 
out warrant.  On  February  7,  18i90,  the  ma- 
jority appealed  to  an  impartial  tribunal  (not 
named),  and  asked  the  elders  to  join  in  choos- 
ing said  tribunal,  which  they  (the  elders)  re- 
fused to  do.  Then  a  majority  of  the  congre- 
gation, acting  through  a  committee,  appealed 
to  the  elders  of  a  sister  church  at  Eagleville. 
to  hear  and  determine  the  complaint  which 
created  schism.  The  elders  of  the  Eagleville 
church  entertained  the  appeal,  and  called  in 
elders  of  the  sister  congregations  of  Lock 
Haven  and  Williamsport,  and  together  they 
heard  the  complaint  on  June  18. 1^,  and  ren- 
dered a  decision,  recommending  the  calling  of 
a  meeting  of  the  congregation  at  Howard  on 
June  25,  1890,  following:  Due  notice  of  the 
meeting  was  given.  On  the  day  named,  de- 
fendants clos^  and  locked  the  doors  of  the 
church,  and  prevented  a  meeting  in  the  church. 
Those  members  who  had  complained  and  ap- 
pealed then  organized  a  meeting  outside  and 
in  front  of  the  church,  presided  over  by  Rev. 
Ryan,  of  Williamsport.  At  this  meeting,  J. 
Z.  LoDg,  one  of  plaintiffs,  was  elected  trustee 
in  place  of  H.  L.  Hnrvey,  then  a  trustee  and 
one    of   these    defendants.     N.  G.   Pletcher, 


1896. 
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theretofore  and  then  a  trustee,  and  one  of 
plaintiffs,  was  approved,  as  was  also  A.  J. 
Oardner,  one  of  defendants.  A.  J.  Gardner, 
and  R.  C.  Leathers  were  deposed  as  elders,  and 
the  congregation,  for  the  time  being^  was 
placed  under  the' supervision  and  jurisdiction 
•of  the  elders  at  EagleviJle  and  Lock  Haven. 
Xotwithstanding  their  deposition,  the  old 
board  of  trustees  continued  to  act,  and  the  old 
board  of  elders  persisted  in  holding  on  to  their 
•oiffices,  and  by  force  and  violent  demeanor, 
prevented  the  elders  of  Eagleville  and  Lock 
Haven  churches  from  assuming  and  exercis- 
ing the  jurisdiction  and  supervision  conferred 
upon  them  by  the  25th  of  June  meeting,  and 


persisted,  bv  force  and  threats,  to  debar  a  ma 

of   the  congregation  from  engaging 
worship  in  the  church.     That  the  25th  of  /une 


jority 


meeting  was  constituted  and  held  by  compe- 
tent authority  of  the  denomination,  and  all 
its  proceedings  were  regular  under  the  usages 
of  the  church,  and  that  the  exercise  of  author- 
ity by  defendants  was  wrongful.  The  prayers 
for  relief  were  that  Harvey,  the  two  Gardners, 
and  Leathers'be  enjoined  from  acting  as  trus- 
tees or  elders,  and  from  preventing  Long  and 
Fletcher  from  assuming  the  offices  to  which 
they  had  been  elected,  and  that  they  be  further 
enjoined  from  preventing  the  elders  of  Eagle- 
ville and  Lock  Haven  from  assuming  super- 
vision of  the  congregation;  and,  further,  that 
they  and  each  of  them  be  enjoined  from  ex- 
cluding a  majority  of  the  congregation  from 
worshiping  in  the  church.  The  answer  of  de- 
fendants denies  that  those  who  appealed,  called 
on  the  elders  of  the  Eagleville  and  Lock 
Haven  churches,  and  held  the  meeting  of  25th 
-of  June,  are  a  majority  of  the  congregation;  on 
the  contrary,  they  aver  that  they  compose  but 
a  small  minority;  that  O.  T.  Noble  and  A.  M. 
De  Haas,  ncntber  of  them  members  of  the  con- 
gregation, but  acting  as  a  committee  for  the 
meeting,  attempted  to  take  possession  of  the 
church  property,  and  turn  it  over  to  the  minor- 
ity composing  the  meeting  thus  ousting  the 
regular  organization,  and  putting  a  wholly  ir- 
regular one  in  control.  They  t^mit  they  re- 
sisted this  unauthoris^  interference.  They 
further  aver  that  one  Rev.  W.  L-  Hay  den,  of 
Bellefonte.  came  with  the  sheriff  at  the  hour 
of  public  worship,  on  the  10th  of  August 
following  the  meeting,  and  read  a  lecture  or 
proclamation  to  them,  commanding  them  to 
■>arreoder  possession  of  the  church  to  the 
minority,  which  they  refused  to  do.  They 
further*  aver  that  the  action  of  the  25th  of 
Jnne  meeting,  with  the  elders  of  the  churches 
of  Eagleville  and  Lock  Haven,  and  clergymen 
from  other  congregations,  was  wholly  unau- 
thorized, and  unknown  to  the  rules  and  disci- 
pline of  the  church:  that  there  exists  no  other 
pi3wer  to  adjust  differences  in  a  Disciples  con- 
irregation  than  the  elders  and  the  congregation, 
and  the  congregation  alone  can  depose  officers 
duly  elected;  that  this  was  a  regular  and  fully 
organized  congregation,  with  a  duly  elected 
pastor.  Rev.  G.  W.  Headley;  that  the  def end- 
sots,  the  duly  elected  officers,  representing  a 
majority  of  the  congregation,  do  not  exclude 
any,  but  invite  all  the  members  to  worship  in 
«id  church.  They  therefore  pray  that  the 
bill  he  dismisaed,  at  plaintiff's  costs.  The 
court  appointed  the  late  D.  8.  Keller.  Esq., 
^L.R.  A. 


master  to  report  facts  and  suggest  a  decree. 
He  took  much  testimony,  and  heard  full  argu- 
ment by  counsel,  but  died  before  reporting  to 
the  court.  Clement  Dale,  Esq.,  was  appointed 
in  his  stead,  who,  without  hearing  the  argu- 
ment, made  report.  He  suggested  for  decree 
that  defendants  be  enjoined  from  acting  as  of- 
ficers, or  otherwise  interfering  with  the  occu- 
pation of  the  church,  and  that  some  person  be 
appointed  to  give  two  weeks'  notice  of  a  con- 
gregational meeting  of  the  members  now  in 
gocd  standing,  for  the  purpose  of  electing  two 
elders,  three  deacons,  and  three  trustees,  to 
serve  for  two  years,  and  thereafter  the  elec- 
tions to  be  conducted  according  to  the  usages 
of  the  church ;  the  same  person  appointed  to 
give  notice  to  preside  at  the  election,  after 
the  election,  the  terms  of  present  incumbents' 
office  to  end.  The  president  judge  approved 
the  report  of  the  master,  made  in  substance 
the  decree  su|jgested  by  him,  and  appointed 
one  A.  M.  De  Haas,  one  who  sided  with  plain- 
tiffs, to  give  notice  and  preside  at  the  meeting 
of  the  congregation.  The  two  associate  judges 
filed  a  dissenting  opinion,  dismissing  the  bill, 
at  the  costs  of  plaintiffs.  We  have  before 
us  now  the  appeal  from  the  decree  of  the  presi- 
dent judge  awarding  the  injunction. 

Our  power  of  adjudication  in  disputes  be- 
tween warring  church  parties  is  limited.  In 
such  cases  we  can  look  into  the  rules  of  a 
church  organization  only  to  ascertain  the 
church  law,  and,  if  that  be  not  in  conflict  with 
the  law  of  the  land,  all  we  can  do  is  to  protect 
the  rights  of  parties  under  the  law  they  have 
made  for  themselves.  Our  Brother  Williams 
has  so  fully  discussed  this  subject,  and  so 
clearly  stated  the  rules  that  must  govern  courts 
in  such  litigation,  in  the  late  case  of  Krecker 
V.  Shirley,  163  Pa.  551,  29  L.  R.  A.  476,  that 
we  need  not  repeat  them. 

Each  party  here  claims  to  be  a  majority* . 
When  this  trouble  arose,  the  defendants  were 
in  office.  Presumably,  they  were  put  there  by 
a  majority,  and  there  is  no  evidence  even  of- 
fered to  rebut  this  presumption.  It  is  admitted 
that  their  term  of  office  was  indefinite,  and 
they  could  only  be  deposed  by  a  majority  of 
the  members.  Assuming  that  a  majority  of 
the  members  demand  the  removal  of  these  of- 
ficers, what  method  should  they  legally  adopt 
to  effect  their  purpose?  The  law  is  settled 
that  it  must  be  done  in  compliance  with  the 
rules  and  discipline  of  the  church.  *'A  ma- 
jority of  the  church  organization  may  direct 
and  control  church  matters  consistently  with 
the  particular  and  general  laws  of  the  organism 
or  denomination  to  which  it  belongs,  but  not 
in  violation  of  them."  SvtUr  v.  First  Re 
formed  Dvtch  Church,  42  Pa.  503.  The  mas- 
ter finds  as  a  fact  that  every  Disciples  congrega- 
tion is  practically  independent.  Other  congre- 
gations of  the  same  denomination  may  advise, 
but  there  is  no  superior  tribunal  of  appeal. 
Both  parties  concede  that  they  recognize  no 
rule  of  conduct  in  cases  of  dispute  except  the 
New  Testament.  Alexander  Campbell,  the 
Disciples'  greatest  preacher,  if  not  their 
founder,  says:  '*It  [the  church]  knows  noth- 
ing of  superior  or  inferior  church  judicatures, 
and  acknowledges  no  laws,  no  canons  or  gov 
ernment,  other  than  that  of  the  Monarch  of 
the  universe  and  its  laws."    Daniel  Sommer, 
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.    an  authority  in  the  church,  discusses  the  whole 
subject;  and  while  he  favors  an  appeal  to  other 
churches  for  advice  and  aid  in  allaying  church 
dissensions,  he  comes  to  this  conclusion :    '  'The 
question  is  often  asked,  Have  we  no  right  to 
appeal  from  the  decision  of  a  church?"    Cer- 
tainly the  right  of  appeal  is  as  free  as  the  air 
we  breathe.    For  our  own  justification ,  we  may 
appeal  to  one  church  or  a  dozen,  to  one  man 
or    a  hundred.     But  among  religious  people 
who  are  strictly  congregational  in  their  church 
govemmeni.  there  is  no  authority  in  any  tri- 
bunal that  may  be  thus  selected  *  especially  a 
tribunal  chosen  by  only  one  party.     The  de- 
cision of  such  a  tribunal  may  have  a  moral 
weight,  but  it  has  no  legal  authority.     There 
is  nothing  official  at)out  committees,  even  if 
mutually  chosen.    ...     As  each  family  is 
a  separate  government  by  itself,  so  is  each  con 
gregation.    No  other  family  on  earth    has  a 
right  to  come  in  and  dictate  to  me  and  my 
family,  and  no  other  congregation  on  earth  has 
the  right  to  come  in  and  dictate  with  reference 
to  the  affairs  of  the  congregation  where  I  hold 
my    membership."     Many  other   authorities 
were  put  in  evidence  before  the  master.     The 
decided  weight  of  them  tends  to  establish  the 
rule  in  this  particular  denomination  that  each 
congregation  is  absolutely  Independent  of  any 
legal  control  by  any  other  congregation,  or  by 
the  clergy  or  officers  of  such  other  congrega- 
tion.    What    are  the    admitted    facts    here? 
Against  the  protests  of  defendants,  delegations 
from  the  Eagleville  and  Lock  Haven  churches, 
two   ministers,  one  from  Bellcfonte  and  one 
from  Williarasport,  met  with  members  of  this 
congregation  outside  the    church,  and,  by  a 
vote,  deposed  these  defendants,  and  elected  in 
their  places  part  of  these  plaintiffs,  and  ap- 
proved and  continued  in  office  part  of  them. 
Where,  in  the  rules  of  the  church  organization, 
exists  the  semblance  of  authority  for  this  pro< 
ceeding?    The  master  does  not  point  it  out, 
and  we  have  failed  to  find  it  in  the  evidence. 
It  is  said  that  Leathers  and  one  of  the  Gard- 
ners were  present  at  one  of  the  hearings  be- 
fore the  25tb  of  June,  and  had  notice  of  the 
meeting.     This  is  denied.     But  assume  it  to  be 
true;  both  objected  to  the  meeting  when  held, 
and  refused  totake  part.  We  decline  to  consider 
the  arguments  bearing  on  the  fairness  and  de- 
sire for  peace  displayed  by  the  respective  par- 
ties.    Discussion  of  this  subject  would  neither 
determine  the   existence  of    authority  in  the 
meeting,  nor  the  want  of  it.     In  the* exercise 
of  such  a  high  authority  as  was  attempted  here, 
parties  must  point  us  to  a  clear,  *'Thus  saith 
our  church  law.'*    We  are  of  opinion  that  the 
meeting  of  25th  of  June  was  wholly  Without 
authority  to  depose  the  old  officers,  or  to  elect 
new  ones. 

But  it  is  asked:  "If  the  members  represented 
by  these  plaintiffs  be  in  a  majority,  how  shall 
they  obtain  the  rights  of  a  majority?"    We 

■  reply:  "By  exercising  them  as  meml)ers  of 
the  congregtUiou.  and  as  the  majority  for  more 
than  sixty  years  has  exerciseil  them."  The  re- 
ply to  this,  perhaps,  is:  "Those  in  possession 
will  exclude  us  from  lawful  participation  in 
congregational  government."  We  are  adverse 
to  assuming  that  any  of  the  members  of  this 
congregation,  now  that  their  lawful  course  of 


lawlessness;  but,  if  peace  among  members  of  a 
Christian  church  be  impossible,  then  the  courts 
are  open  to  the  wronged  members,  as  mem- 
bers, and  such  remedy  as  the  law  warrants  will 
be  afforded.  But  the  courts  cannot  sustain 
wholly  unlawful  attempts  to  right  even  wrongs. 
The  decree  of  the  court  beloio  is  reversed  and 
set  aside,  and  the  bill  is  dismissed,  at  costs  of 
plaintiffs. 


P.  C.  WIEST  COMPANY 

c. 
William  H.  WEEKS  et  al.,  Appts. 

(177  Pa.  412.) 

1.  The  letters  '"W.  H.  W.,"  printed  in 
script*  tn  white,  in  a  horizontal  line,  upon  a  red 
backgrouDd,  on  boxes  of  confectionery,  do  not 
inf  ringe  a  trademark  which,  as  registered  in  the 
United  States  patent  office,  is  described  as  the 
letters  "P.  C,  W.''  generally  arranged  to  appear 
as  script  printed  in  a  horizontal  line' upon  a  back- 
ground of  *'any  suitable' color,"  distinctly  stating 
that  other  forms  of  letters  may  be  employed  or 
that  they  may  be  differently  arranged,  and  that 
the  essential  features  are  the  letters  "P.  C.  W." 

8.  Similarity  in  the  siae  and  shape  of 
tM>zes  for  confectionery^  which  are  ob- 
tained from  box  manufacturers  and  are  sold  to 
the  trade  without  discrimination  and  known  as 
''stock  boxes,"  will  not  justify  a  finding  In  a 
trademark  case  that  they  were  selected  for  an 
Improper  or  fraudulent  purpose. 

8*  The  use  of  the  same  names  for  varie- 
ties of  candy,  by  one  who  is  charged  with  in- 
fringing a  trademark,  on  the  boxes  of  which 
such  names  do  not  form  a  part,  docs  not  sustain 
a  charge  of  infringement  of  such  trademark,  but 
it  can  be  complained  of  only  as  an  attempt  to 
represent  the  goods  as  those  of  the  other  party. 

{MUcheU,  Dean,  and  FeU,  J  J.,  (ftwerif.) 
(Octobers,  1896.) 

APPEAL  by  defendants  from  a  decree  of  the 
Court  of  Common  Pleas  for  Luzerne  County 
in  favor  of  complainant  in  a  suit  brought  to 
enjoin  defendants  from  alleged  infringement 
of  a  trademark  alleged  to  belong  to  plaintiff. 
Becersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  L.  Halsey,  Alexander  Fam- 
ham,  and  Strawbridg^e  A  Taylor  for 
appellants. 

Messns,  H.  W.  Palmer  and  Niles  ft  NeffV 
for  appellee: 

The  facts  found  by  the  master  are  briefly : 
(a)  The  labels  were  calculated  to  deceive;  (b) 
people  were  in  fact  deceived;  (c)  the  defend- 
ant's design  was  to  deceive  buyers  and  pur- 
chasers, and  to  enable  them  to  sell  their  manu- 
factures on  the  strength  of  the  popularity  of 
the  goods  of  the  plaintiffs. 

The  resemblance  between  two  trademarks 
must  be  such  that  an  ordinary  purchaser  of 
the  goods  would  be  deceived  by  the  similarity 
between  them. 

Gilman  v.  Ihnineirell,  12^  Mass.  139;  Dm- 
mond's  Appeal,  103  Pa.  126.  49  Am.  Rep.  118; 


Note.— For  infringement  of  trademarks  by  aim  i-t 
igregaiion,  now  inai  ineir  lawiui  course  ot    larltyof  the  names  of  articles,  see  note  to  Munro 
''^n  18  pomted  out  to  them,  will  act  with  I  v.  Tousev  (N,  Y.)  14  L.  R.  A.  245. 
R.  A. 


1896. 
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McLean  v.  FZeming,  96  U.  S.  245,  24  L.  ed. 
828;  Tallcot  v.  Moore,  6  Hun,  106;  PophamN. 
Cole,  66  N.  Y.  6»,  23  Am.  Rep.  22;  Merrimaek 
Mfg.  Co.  V.  Gamer,  4  E.  D.  Smith,  387;  IHxon 
Crucible  Go,  v.  Guggenheim,  7  Phila,  408; 
Heinz  v.  Brueckmann,  134  Pa.  495;  Morse  v. 
WorreU,  10  Phila.  168. 

It  is  no  answer  to  a  suit  on  a  label  of  this 
description  to  assert  that  the  individual  parts 
of  the  design  when  separately  considered  are 
old  or  of  common  right  to  use. 

McLean  v.  Fleming,  stipra;  Saioyerv.  Horn, 
1  Fed.  Rep.  24;  Dixon  Cfrueible  Co.  v.  Guggen- 
heim, 7  Phila.  408. 2  Brewst.  (Pa.)  321;  Carbolic 
thap  Co.  V.  Thampmn,  26  Fed.  Rep.  625; 
Ledanehe  Battery  Co.  v.  Woitern  Electric  Co. 
23  Fed.  Rep.  276;  Frciie  ▼.  BacAof,  14  Blatchf. 
432,  Price*  S.  Trademark  Cas.  31;  Landreth 
?.  Landreth,  22  Fed.  Rep.  41;  Wellman  &  D. 
Tobacco  Co.  v.  ^Ware  Tobacco  Work*,  46  Fed. 
Rep.  289:  ^aw  Stocking  Co.  v.  Mack,  21 
Blatchf.  1;  American  Solid  leather  Button 
Co.  V.  Anthony,  15  R.  I.  388. 

The  test  of  infringement  is  similarity  in  gen- 
eral appearance  such  as  would  be  likely  to 
mislead  one  in  the  ordinary  course  of  purchas- 
ing the  goods. 

McLean  v.  Fleming,  »upra;  Atlantic  Mill 
Co.  Y.  Robinson,  20  Fed.  Rep.  217;  GiUott  v. 
EOerinrook,  48  N.  Y.  374.  8  Am.  Rep.  553; 
Dixon  Crucible  Co.  v.  Guggenfieim,  mpra;  Lig- 
Uttt  d  M.  Tobacco  Co.  v.  Hynes,  20  Fed.  Rep. 
883. 

A  defendant  cannot  avoid  infrintrement  by 
using  different  words  and  names  {Dixon  Crti- 
rible  Co.  v.  Guggenheim,  and  Sawyer  v.  Horn, 
tfupra;  Begeman  v.  0^ Byrne,  9  Daly,  264);  or  by 
substituting  his  own  name  for  that  of  the  plain- 
tiff. 

Pratfs  Appeal,  117  Pa.  401;  MeneJidez  v.  Holt, 
128  U.  8.  521.  32  L.  ed.  528;  Leonard  v.  White^f* 
Golden  Lubricator  Co.  38  Fed.  Rep.  922. 

Defendant  will  be  adjudged  an  infringer  if 
the  general  effect  has  been  copied,  even  though 
the  particular  trade  symbol  or  trademark  be 
omitted  and  the  defendant's  own  mark  or  sym- 
bol be  substituted. 

Bayal  Baking  Powder  Go.  v.  Davis,  26  Fed. 
Kep.  293;  Moxie  JS'erte  Food  Co.  v.  Beach,  33 
Fed.  Rep.  248;  Heim  v.  Brueckmann,  134  Pa. 
495;  Conrad  Y.  Joseph  Uhrig Brewing  (^.  8M0. 
App.  277;  Southern  White  Lead  Co.  v.  Cury,  25 
Fed.  Rep.  125;  Wellman  db  D.  Tobaeca  Co.  v. 
Ware  Tobacco    Works,  supra. 

It  need  not  be  shown  that  there  ban  been 
any  actual  intent  to  deceive  (McLean  v.  Fle- 
ming, supra);  or  that  there  has  been  any  actual 
deception. 

Dixon  Crucible  Co.  v.  Guggenhsim,  supra; 
Jofinston  V.  Orr  Swing,  L.  K.  7  App.  Cas. 
219. 

WiUijbms*  J.,  delivered  the  opinion  of  the 
court: 

Monopolies  of  any  sort  have  never  been  favor- 
ite with  the  law.  They  were  held  by  the  com- 
mon law  to  be  a^inst  public  policy  because 
aeainst  common  right  The  grants,  charters, 
letters-paieDt,  or  other  form  of  device  or  assur- 
ance by  the  sovereign  for  their  creation  were 
declar^  by  the  act  of  Parliament  of  21  Jac. 
I.,  chap.  3,  to  be  ''utterly  void  and  of  none  ef- 
fect, and  in  no  wise  to  be  put  in  use  and  opera- 1 

34L.R.A. 


tion."  Nothing  short  of  the  "omnipotence  of 
Parliament"  is  able  to  exclude  a  subject  from 
trade  in  England.  7  Bacon,  Abr.  p.  28.  Two 
exceptions  to  this  general  rule  were  given  by 
the  early  text-writers:  First.  "It  seemeth  clear 
that  the  King  may.  for  a  reasonable  time,  make 
a  good  grant  to  anyone  of  the  sole  use  of  any 
ait  invented  or  first  brought  into  the  realm  by 
the  grantee."  Second.  The  King  may  grant 
to  particular  persons  the  sole  use  of  some  par- 
ticular employments,  as  "of  printing  the  Holy 
Scriptures  and  law  books,"  etc.  The  some- 
what curious  reason  given  for  the  second  ex- 
ception is  that  an  unrestrained  liberty  to  print 
the  books  to  which  it  relates  might  be  "of  dan- 
gerous consequences  to  the  public."  To  these 
exceptions  a  third  jnust  now  be  added,  viz., 
i  the  right  of  a  tradesman  to  the  exclusive  use 
I  of  such  signs,  words,  or  svmbols  as  he  may 
have  adopted  and  used  in  his  business  to  dis- 
tinguish articles  of  his  own  production  from 
all  similar  articles  produced  by  other  persons. 
These  exceptions  do  not  impair  the  force  of 
the  general  rule,  Exceptio  probat  regulam  de  re- 
bits  non  exceptis.  The  rule  is  unrestricted  lib- 
erty in  the  practice  of  all  arts  and  trades,  and 
in  the  use  of  the  methods  by  which  they  are 
conducted.  He  who  asserts  the  right  to  an 
exclusive  privilege  in  any  department  of  busi- 
ness must  brin^  himself  under  the  protection 
of  some  recognized  exception  to  the  rule.  The 
plaintiff  in  this  case  claims  an  exclusive  priv- 
ilege under  the  third  exception,  viz.,  the  right 
to  the  sole  use  of  a  certain  trademark  adopted, 
used,  and  registered  by  them;  and  they  allege 
that  the  defendants  have  adopted  and  are  now 
using  a  trademark  which  is  an  imitation  of, 
and  an  infringement  upon,  their  own.  It  be- 
comes important,  therefore,  to  learn  just  what 
the  plaintiffs'  trademark  is.  and  then  to  deter- 
mine whether  it  has  been  improperly  imitated 
by  thedefendanii*. 

In  the  bill  filed  in  this  case  the  plaintiffs* 
trademark  is  fully  described,  and  the  precise 
form  in  which  it  is  registered  in  the  United 
States  patent  office  is  given  as  follows:  "Our 
trademark  consists  of  the  letters  'P.  C.  W.' 
These  letters  have  generally  been  arranged  as 
shown  in  the  accompanying  fac  simile,  in 
which  they  appear  as  script,  printed  in  a  hori- 
zontal line,  upon  a  background  of  any  suitable 
color;  but  other  forms  of  letters  may  be  em- 
ployed, or  they  may  be  differently  arranged, 
without  materially  altering  the  character  of  our 
trademark,  the  essential  features  of  which  are 
the  letters  'P.  C*  W.'"  The  business  of  the 
plaintiffs  was  the  manufacture  of  confectionery 
goods,  and  particularly  of  that  kind  of  confec- 
tionery known  as  "caramels."  The  caramels, 
when  finished,  were  put  up  in  boxes  of  various 
sizes  and  forms,  which  are  manufactured  by  box 
makers  and  sold  to  the  public  generally.  The 
plaintiffs  had  no  exclusive  right  to  their  use. 
They  were  what  is  known  as  "stock  boxes." 
When  the  boxes  were  filled  the  particular  kind 
of  caramel  they  contained  was  indicated  by 
printed  slips  or  labels  pasted  upon  them  in 
some  suitable  position,  and  another  slip  or  label 
was  placed  on  each  box  having  the  trademark 
"P.  C.  W.,"  which  indicated  that  the  caramels 
were  the  genuine  production  of  the  plaintiffs' 
factory.  These  letters  were  the  initials  of  the 
name  of  P.  C.  Wie.>t.  and  no  one  but  the  owner 
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of  the  name  could  rightfully  use  them  without 
authority  from  him.  The  trademark  of  the 
defendauts  consisted  also  of  the  initials  of  the 
founder  of  the  business  done  by  them,  W.  H. 
Weeks,  and  it  is  described  in  the  answer  and 
in  the  statement  registered  in  the  United  States 
patent  office  as  consisting  of  the  letters  "  '  W. 
H.  ;W./  made  in  script,  in  white,  on  a  dark 
ground."  The  defendants  are  engaged  in  the 
manufacture  of  confectionery,  and  state  in 
answer  that  their  goods  include  stick  candies, 
toy  forms,  caramels,  and  plain  confections, 
candied  fruits,  leaves,  nuts,  and  the  like. 
These,  when  prepared  for  use,  are  packed  in 
boxes  of  various  sizes  and  forms,  each  of 
which  bears  a  slip  or  label  indicating  the  vari- 
ety of  confectionery  it  contains,  and  another 
slip  or  label  displaying  the  trademark,  which 
afiTords  to  the  purchaser  an  assurance  that  the 
goods  one  is  about  to  buy  are  the  genuine  prod- 
uct of  the  defendants'  establishment. 

As  a  general  proposition,  the  right  of  W. 
H.  Weeks  to  the  use  of  his  name  or  initials  as 
a  trademark  is  as  clear  as  that  of  P.  C.  Wiest  to 
the  use  of  his  name  or  initials.  H&yt  v.  Hayt, 
148  Pa.  628, 18  L.  R.  A.  843.  They  are  not  the 
same.  They  do  not  even  bear  a  close  resem- 
blance to  each  other.  And  the  master  reached 
the  correct  conclusion  that  Ihere  was  neither 
imitation  nor  infringement  shown  by  the  evi- 
dence. If  the  initials  had  been  the  same,  we 
do  not  see  how  the  defendants  could  have  been 
restrained  from  using  his  own;  although  in 
that  case,  we  think,  there  should  have  been 
something  in  the  manner  of  use  to  distinguish, 
and  enable  the  public  to  distinguish,  the  prod- 
uct of  the  rival  establishments  from  each 
other;  and  it  is  probable  that  without  it  a 
court  of  equity  would  have  restrained  the  sec- 
ond comer.  But  in  a  recent  case  in  New  York 
{CJms.  S.  Biggins  Co.  v.  Higgins  Soap  Co,  144 
N.  Y.  482.  27  L.  R.  A.  42),  it  was  held  that 
the  prior  use  of  one's  name  by  other  persons 
in  the  same  business  does  not  destroy  the  right 
of  him  whose  name  it  is  to  use  it.  The  right 
to  use  one's  name  seems  to  have  been  held  to 
be  a  personal  right,  as  clear  in  business  as  in 
personal  correspondence.  We  have,  however, 
no  such  question  here.  The  master  has  rec- 
ommended, and  the  court  below  has  issued,  an 
injunction  against 'the  defendants  restraining 
them  from  the  use  of  the  letters  **  'W.  H.  W.,' 
printed  in  script,  in  white,  in  a  horizontal  line, 
npon  a  red  background."  This  decree  says  to 
tbe  defendant.  "You  have  a  right  to  your 
trademark,  and  may  lawfully  use  it,"  but  go- 
ing beyond  the  claim  of  tbe  plaintiffs  as  stated 
in  the  bill,  it  adds,  "You  must  not  use  the 
same  kind  of  letters  or  mode  of  arrangement 
or  colors  used  by  the  plaintiffs."  Now,  these 
accessions  constitute  no  part  of  the  plain- 
tiffs' trademark.  The  description  filed  in  the 
United  States  patent  olflce  slates  that  the  let- 
ters are  generally  used  in  script,  but  may  be 
used  in  any  other  way.  They  are  put  upon  a 
background  of  "any'  suitable  color,"  no  color 
whatever  being  named.  If  this  injunction  can 
be  sustained  on  the  ground  on  which  it  was 
put  in  the  court  below,  there  is  no  style  of  let- 
ter, no  mode  of  arrangement,  no  color  in  the 
solar  spectrum,  to  which  tbe  plaintiffs  cannot 
lay  equal  claim.  But,  as  the  plaintiffs  them- 
selves say  in  the  description  from  which  we 
•we  quoted,  "the  essential  characteristic  of 
1.R.A* 


our  trademark  is  the  letters  *P.  C.  W.' "  Those 
are  what  indicate  the  ownership  and  origin  of 
the  goods,  and  they  carry  their  assurance  to 
the  public  without  regard  to  their  own  shape, 
arrangement,  or  color.  A  tradesman  can  have 
no  exclusive  right  to  mathematical  lines,  to 
styles  of  printing,  or  colors. 

The  master  finds  that  the  defendants  have 
adopted  boxes  and  packages  quite  like  those 
used  by  the  plaintiffs.  The  same  is  no  doubt 
true  of  most  of  the  confectioners  in  the  com- 
monwealth. The  boxes  and  packages  are  made 
by  box  manufacturers  to  contain  an  even  nam 
ber  of  pounds,  or  fractions  of  a  pound,  and 
are  necessarily  uniform  in  size  and  general  ap 
pcarance.  They  are  made  for  the  trade,  and 
are  sold  to  the  trade,  without  discrimination. 
The  plaintiffs  and  the  defendants  have  an 
equal  right  to  buy  from  the  manufacturers; 
and  they  must  buy  boxes  of  the  sizes  and 
shapes  made  for,  and  in  use  by,  confectioners 
generally.  The  similarity  in  size  and  shape  of 
the  boxes  does  not.  therefore,  justify  the  mas- 
ter in  finding  that  they  were  selected  for  an 
improper  or  fraudulent  purpose;  for  the  size 
and  shape  of  the  boxes  are  determined  by  the 
makers,  and  fixed  upon  with  a  view  to  the  ac- 
commodation of  the  largest  number  of  pur- 
chasers. 

The  other  circumstance  to  which  the  mas- 
ter refers  as  justifying  his  decree  is  the  use  of 
the  same  names  for  varieties  of  candies  that 
the  plaintiffs  had  previously  used,  and  perhaps 
devised.  But  one  who  invents  a  machine  or  a 
new  combination,  or  devises  a  new  article,  con- 
tributes the  result  of  his  skill  and  his  inventive 
powers  to  the  public  if  he  does  not  take  the 
necessary  step  to  secure  himself  an  exclusive 
right  to  use  and  vend  his  iuvention.  If  be 
does  not  do  this,  he  must  not  complain  if  his 
neighbor  appropriates  his  invention  or  device 
to  his  own  use,  and  enters  into  competition 
with  him  in  its  production  and  sale.  The 
ground  on  which  the  courts  will  interfere  in 
such  cases  is  to  protect  the  inventor  from  the 
attempt  of  his  neighbor  to  sell  his  own  work 
as  and  for  the  work  of  tbe  inventor.  This 
would  be  enjoined  as  a  fraud  upon  both  the 
inventor  and  the  public;  but,  so  long  as  he 
sells  his  own  work  as  his  own,  any  man  may 
imitate  tbe  unprotected  work  of  any  other  man 
as  closely  as  he  is  able.  We  think  the  injunc- 
tion awarded  in  this  case  cannot  be  sustained 
upon  the  findings  of  the  learned  master,  and 
should  be  set  aside.  If  the  defendants  are 
really  attemping  to  sell  their  own  confectionery 
by  representing^  it  to  the  public  as  the  produc- 
tion of  the  plam tiffs,  this,  and  not  an  imitation 
or  infringement  of  the  trademark,  should  be 
charged  in  tbe  bill  as  the  groimd  of  relief. 

T/ie  decree  is  rerersed. 

No  order  is  made  in  relation  to  costs. 

Mitchell,  J.,  dissenting: 

This  is  a  perfectly  clear  case  of  fraudulent 
effort  of  appellants  to  get  a  part  of  plaintiff's 
trade,  by  such  imitation  of  his  boxes,  labels, 
lettering,  coloring,  etc..  as  will  deceive  and 
mislead  intending  purchasers.  It  is  an  effort 
which  equity  ought  to,  and  usually  does,  en- 
join, without  reference  to  the  strict  doctrine  of 
trademarks.  For  this  reason  I  would  affirm, 
the  decree. 

Dean  and  Fell,  JJ..  concur.  ,    .. 


1896. 
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Clara  H.  SPENCER,  Appt, 

V. 

Peter  B.  MYERS,    Impleaded,    etc.,   Retipt, 

(150  N.  Y.  389.) 


1.  Therl^htofawifetoaaaii^apoliey 
of  InsimuiGe  on  the  life  of  her  hnebaiid. 

under  Laws  1K79,  chap.  248,  when  the  policy  is 
iSBued  for  her  benefit  and  the  husband  gives  his 
written  consent,  is  not  limited  to  policies  issaed 
or  delivered  within  the  state,  but*  extends  to 
those  issued  by  a  foreign  company  in  another 
state. 

8.  8tii»iila.tloiie  in  nn  inmimnee  poller 
a^fainet  ■■■Igimiftiiia  cannot  avail  an  as- 
signor when  the  insurer  declines  to  take  advan- 
tage of  them  and  pays  the  money  into  court. 

(October  18. 1890.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  (Jeneral  Term  of  the  Supreme  Court, 
Poarth  Department,  reversing  a  Judgment  of 
the  Oneida  County  Circuit  in  favor  of  plaintiff 
in  an  action  brought  to  recover  the  proceeds 
of  a  life  insurance  policy  which  defendant 
claimed  under  an  assi^ment.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  S,  M.  liindsley,  for  appellant: 

The  foundation  for  the  assignment  of  the 
policy  was  tbe  agreement  made  October  24, 
1887,  betweeo  the  husband  and  wife,  that  the 
wife  would  upon  demand  execute  a  transfer  of 
the  policy. 

That  agreement  beine  a  contract  directly  be- 
tween husband  and  wife  was  void. 

Hendricks  v.  Imaes,  117  N.  Y.  411,  6  L.  R 
A.  559. 

Prior  to  tbe  legislative  acts  (Laws  1878, 
chap.  821,  and  Laws  1879,  chap.  248),  a  mar- 
ried woman  was  incapable  of  assigning  a  pol- 
icy of  insurance  issued  upon  the  life  of  her 
hosband  for  her  benefit. 

EadU  V.  Slimman,  26  N.  Y.  9,  82  Am.  Dec. 
395;  BHek  v.  Campl^ai,  122  N.  Y.  343,  10  L, 
R.  A.  259;  Romaine  v.  Chauncey,  129  N.  Y, 
574,  14  L.  R.  A.  712;  MiUer  v.  Campbell,  140 
X.  Y.  457. 

Laws  of  1878,  chap.  821,  which  provided 
that  a  married  woman  might  dispose  of  such 
policy  "in  case  she  have  no  child  or  children 
bom  of  her  body,"  has  no  application  here, 
because  this  plaintiff  has  a  child  bom  of  her 
body  yet  living. 

Laws  1879,  chap.  248,  is  by  its  express  terms 
applicable  to  no  policies  of  insurance  except 
those  and  those  only  which  were  "issued 
within  the  state  of  New  York." 

This  policy  was  not  "issued  within  tbe  state 
of  New  York. "  It  was  issued  at  tbe  office  of 
tbe  company  in  Hartford,  Connecticut,  and 
immediately  became  an  effective  and  binding 
ooDtract. 

Cooper  V.  Pacific  Mvt.  Ins.  Co.  7  Nev.  116,  8 
Am.  Rep.  705. 

By  its  own  terms  it  is  a  Connecticut  con- 


tract, executed,  delivered,  and  to  be  performed 
in  that  state. 

2  Herman,  Estoppel,  710;  7  Am.  «&  Eng. 
Enc.  Law,  p.  7;  Mactier  v.  Frith,  6  Wend.  108; 
Balloek  v.  Commercial  Ins,  Co.  26  N.  J.  L.  268; 
Southern  L.  Ins.  Co.  v.  Kempton,  56  Ga.  389; 
Tonge  v.  Equitable  L.  Assnr.  Co.  80  Fed.  Rep. 
902;  Shattuek  v.  Mutual  L.  Ins.  Co.  4  Cliff. 
598;  Co^)per  v.  PaHfic  Mut  Ins.  Co.  7  Nev.  116, 
8  Am.  Rep.  705;  Lorscher  v.  Supreme  Ijodge 
K.  ofH.  72  Mich.  816,  2  L.  R  A.  206;  Hyde 
V.  Qoodnow,  3  N.  Y.  266:  Western  v.  Oenessee 
Mut.  Ins.  Co.  12  N.  Y.  258;  MiUious  ▼.  J«A»- 
son,  21  N.  Y.  S.  R.  382;  1  May.  Ins.  dd  ed. 
^  66;  Cooke,  Life  Ins.  48;  1  Bacon,  Ben.  Soc. 
&  Life  Ins.  new  ed.  538:  Bliss.  Life  Ins.  §  370; 
1  Biddle,  Ins.  §  149;  Niblack,  Ace.  Ins.  &  Ben. 
Soc.  2d  ed.  gt^  138.  139. 

The  statute  (Laws  1879,  chap.  248),  which 

{>rovides  for  assignment  by  wives  of  policies  of 
nsurance  for  their  benefit  upon  the  lives  of 
their  husbands,  covers  by  its  terms  none  but 
policies  "issued  within  the  state  of  New  York," 
and  it  should  be  strictly  construed. 

Brick  V.  Campbell,  122  N.  Y.  348,  10  L.  R 
A.  259;  MiUer  v.  Campbell,  140  N.  Y.  460; 
Traveleri^  Ins.  Co.  v.  HeaUy,  86  Hun,  530. 

Statutes  conferring  powers  and  rights  upon 
married  women  are  in  derogation  of  common 
law,  and  are  to  be  construed  strictly. 

28  Am.  &  Eng.  Enc.  Law,  p.  889;  BeHles  ▼. 
Nunan,  92  N.  Y.  157,  44  Am.  Rep.  361;  FiU- 
gerald  v.  Quann,  109  N.  Y.  441. 

Tbe  courts  have  strictly  limited  the  scope  of 
the  act  of  1873  to  its  precise  wording. 

Smillie  v.  Quinn,  90  N.  Y.  497;  Brick  v. 
Cavipbell,  122  N.  Y.  343,  10  L  R.  A.  259; 
Brummer  v.  Cohn,  86  N.  Y.  17.  40  Am.  Rep. 
503. 

The  laws  of  Connecticut  have  nothing  to  do 
with  the  assignment  which  was  executed  in 
this  state 

MilUr  V.  Campbell,  140  N.  Y.  457. 

The  policy  was  created  without  any  assign- 
able qualitv. 

Bacon,  Ben,  Soc.  &  Life  Ins.  §  295;  Unity 
Mut.  L.  Asstir.  Asso.  v.  Dugan,  118  Mass. 
219;  Knickerbocker  L.  Ins.  Co.  v.  Weitz,  99 
Mass.  157;  Stevens  v.  Warren,  101  Mass.  564; 
Warnock  v.  Daris,  104  U.  8.  775,  26  L.  ed. 
924;  Fitzp<itrick  v.  Bartford  Life  A  A.  Ins. 
Co.  56  Conn.  133. 

Restrictions  in  policies  as  to  transfers  or  as- 
signments are  always  upheld. 

New  York  L.  Ins.  Co.  v.  Flack,  56  Am.  Dec. 
749,  note,  citing  1  Phillips,  Ins.  ^$5  107,  207: 
Smith  v.  Sarntoqa  County  Mut.  F.  In».  Co.  1 
Hill.  497,  3  Hill,  508;  Ferree  v.  Oxford  F.  db  L. 
Ins.  Co.  67  Pa.  37ji,  5  Am.  Rep.  486:  Waterhouse 
V.  GloueeHter  F.  Ins.  Co.  69  Me.  409:  Lazarus 
V.  Commomcealth  Ins.  Co.  5  Pick.  76;  Stolle  v. 
^tna  F.  rf:  M.  Inn.  Co.  10  W.  Va.  546,  27 
Am.  Rep.  593;  Lynde  v.  Newark  F.  Ins.  Co. 
189  Mass.  57. 

Equitable  con.m'derationa  are  of  no  moment. 

Milhmis  v.   Johnson,   21  N.   Y.  S.  R.  382; 


KoR.— As  to  aasi^men ts  of  hfe  insurance  pol- 1 
kin  made  payable  to  a  wife,  sec  a  considerable 
iramher  of  cases  in  a  nou  to  Johnson  v.  Alexander  ' 
^4  L  R  A. 


and.)  9  L.  K.  A.  663;  also  Brick  v. 
10  L.  R.  A.  350,  and  n4)t4'. 
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Frank  v.  Mntfml  L,  Im.  Co.  102  N.  Y.  266,  55 
Am.  Rep.  807;  Brvmmer  v.  Cohn,  86  N.  Y. 
11,  40  Am.  Rep.  508;  Brick  v.  Campbell,  122 
N.  Y.  337,  10  L.  R.  A.  259;  Champlin  v.  Lay- 
tin,  18  Wend.  412,  81  Am.  Dec.  382;  Weed  v. 
Weed,  94  N.  Y.  248. 

Mr,  William  Kernan,  for  respondent: 

The  assignment  of  the  policy  by  the  plaintiff, 
with  the  written  consent  of  her  husband,  to 
the  defendant,  Myers,  was  valid,  and  the  de- 
fendant, Myers,  was  entitled  to  the  policy  and 
is  entitled  to  the  proceeds  thereof. 

Laws  1879,  chap.  248,  ^  1. 

In  the  interpretation  of  statutes  the  great 
principle  which  is  to  control  is  the  intention  of 
the  legislature  in  passing  the  same,  which  in- 
tention is  to  be  ascertained  from  the  cause  or 
necessity  of  making  the  statute  as  well  as  other 
circumstances. 

People,  Wood,  v.  Lacombe,  99  N.  Y.  43;  Peo 


pie,  Westchester  F.  Ins.  Co.,  v.  Davenport,  91 
N.  Y.  574;  \People,  Comn  '  '    ' 

Coleman,  121  N.  Y.  542. 


Y.  574;  {People,  Commonwealth  Ins.   Co,,  v. 


The  policy  was  issued  within  the  meaning 
of  the  act  of  1879.  "within  the  state  of  New 
York,  upon  the  lives  of  husbands  for  the  ben- 
efit and  use  of  their  wives,  in  pursuance  of  the 
laws  of  the  state." 

iSo  far  as  our  courts  have  discussed  and 
passed  upon  this  question,  they  have  sustained 
such  assignment  of  policies  issued  by  compa- 
nies of  other  states  and  assigned  in  this  state. 

Wilson  V.  Lawrence,  13  Hun,  288.  76  N.  Y. 
585;  Brick  v.  Campbell,  122  N.  Y.  337,  10  L. 
R.  A.  259;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Van  Campen,  82  N.  Y.  S.  R.  1125; 'J/i7/^r  v. 
Campbell,  140  N.  Y.  457. 

Our  courts  have  not  held  that  outside  of  the 
act  of  1840  such  policies  are  not  assignable. 
They  have  held  that  their  nonassignability  was 
due 'to  the  act  itself,  that  the  designs  of  the 
act  were  to  provide  for  widowhood,  and  the 
intention  was  that  the  wife  could  not  fustrate 
that  design  by  assignment. 

Eadiew.  Slimmon,  26  N.  Y.  9,  82  Am.  Dec. 
395;  Living  v.  Doinett,  26  Hun.  151:  Wilson  v. 
Lawrence,  18  Hun.  238;  Barry  v.  Equitable  L. 
Asaur.  8oc.  59  N.  Y.  587;  Brtimmerv.  Cohn,  86 
N.  Y.  11,  40  Am.  Rep.  503;  Frank  v.  Mvttial 
L.  Ins,  Co.  102  N.  Y.  266.  55  Am.  R-ep.  807. 

If  the  plaintiff  claims  the  benefit  of  the  act 
of  1840  making  the  policy  nonns.signable,  then 
she  must  submit  to  the  act  of  1879,  which  did 
Hway  with  the  nonassignability  of  the  policy 
under  the  act  of  1840  and  rendered  it  assigna- 
ble. 

The  assignment  of  such  policy  by  the  wife 
was  allowed  by  the  law  of  Connecticut  and  is 
valid,  and  the  defendant  is  entitled  to  the  pro- 
ceeds under  such  law. 

Continental  L.  Ins,  Co.  v.  Palmer,  42JConn. 
66,  19  Am.  Rep.  530;  Connecticut  Mut.  L.  Ins. 
Co.  V.  Westerrelt,  52  Conn,  586:  Barry  v. 
Equitable  L.  Assnr.  SfH-.  59  N.  Y.  587. 

The  fact  that  the  hubsand  and  wife  had  a 
child  to  whom  the  insurance  was  payable  in 
case  the  wife  did  not  survive  the  husband  did 
not  affect  the  validity  of  the  assignment.  The 
contingent  interest  of  the  child  did  not  arise, 
and  by  the  assignment  the  defendant  Myers  be- 
came vested  with  the  whole  interest  in  the  pol- 
icy. 

Arulerson  v.  Oddsmidt,  103  N.  Y.  618. 

'  L.  R.  A. 


The  provision  in  the  policy  "that  no  assign- 
ment of  this  policy  shall  be  valid"  does  not 
affect  the  assisrnmenl  to  the  defendant  Myers. 

Leinkatifw'  Caiman,  110  N.  Y.  50. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  claimed  to  be  entitled  to  the 
proceeds  of  a  policy  of  insurance  uj)on  the  life 
of  her  husband,  and  the  learned  trial  judge 
sustained  her  claim.  The  general  term  re- 
versed the  judgment,  having  arrived  at  a  dif- 
ferent conclusion,  upon  what  seems  to  us  to 
be  a  very  reasonable  construction  of  a  statute* 
which  is  involved.  On  the  28th  of  October. 
1880,  the  plaintiff's  husband  insured  his  life 
for  her  benefit  in  the  Connecticut  Mutual  Life 
Insurance  Company.  The  policy  was  issued 
at  Hartford,  and  sent  by  mail  to  one  of  the 
agents  of  the  company  in  this  state,  to  be  de- 
livered to  the  husband,  who  had  made  the 
written  application  upon  which  it  was  issued. 
The  insured  died  in  January,  1890,  with  the 
policy  in  force.  The  plaintiff  claimed  the 
money  payable  under  the  policy  amounting  to 
$2,000.  as  widow  of  the  insured,  and  the  payee 
named  therein.  The  defendant  also  claimed 
it  under  a  written  assignment  from  the  plain- 
tiff, to  which  her  husband,  the  deceased,  had 
consented  in  writing  executed  in  due  form. 
Both  parties  claiming  the  money,  the  company 
refused  to  pay  either,  and  the  plaintiff  brought 
the  action  against  it  alone.  Subsequently  it 
paid  the  money  into  court,  and  the  assignee 
was  made  a  party.  The  controversy  is,  there- 
fore, between  the  widow  and  her  assignee,  and 
turns  upon  the  validity  of  the  assignment.  It 
is  quite  true,  as  urged  by  the  learned  counsel 
for  the  plaintiff,  that  prior  to  the  statutes  (Laws 
1878,  chap.  821;  Laws  1879,  chap.  248)  a  mar- 
ried woman  was  incapable  of  assigning  a  policy 
of  insurance  for  her  benefit  upon  the  life  of  her 
husband.  Miller  v.  Campbell.  140  N.  Y.  457: 
Rmnaine  v.  Chauncey,  129  N.  Y.  574,  14  L.  H. 
A.  712;  Brick  v.  CampbeU,  122  N.  Y.  843.  10 
L.  R.  A.  259:  Eadie  v.  Slimmon,  26  N.  Y.  9, 
82  Am.  Dec.  895.  But  the  obvious  purpose  of 
these  statutes  was  to  remove  this  disability,  and 
it  is  not  contended  that  the  incapacitv  still  ex- 
ists in  general,  but  only  in  particular  cases. 
The  learned  counsel  for  the  plaintiff  has  de- 
voted a  considerable  part  of  his  argument  to 
establish  the  proposition  that  the  policy  was  is- 
sued and  delivered  in  the  state  of  Connecticut, 
and  not  in  this  state,  and  therefore  is  a  Con- 
necticut contract.  For  the  purposes  of  this 
case  we  will  assume  that  he  is  correct  in  this 
contention.  But  we  think  that  is  not  a  material 
circumstance  in  the  determination  of  the  rights 
of  the  parties  in  a  controversy  between  them 
with  respect  to  the  right  to  receive  the  money. 
Such  a  policy  is  assignable  by  the  wife  under 
the  laws  of  Connecticut.  Continental  L, 
Ins.  Co.  V.  Palmer,  42  Conn.  66,  19  Am. 
Rep.  530:  Connecticut  Mut.  L.  Ins.  Co,  v.  TF«»- 
terrelt,  62  Conn.  586;  Barry  v.  Equitable  JO. 
Assur,  Soc.  59  N.  Y.  587.  The  law  of  the 
place  where  the  contract  is  made  is  sometimes 
important  when  questions  concerning  its  valid- 
ity or  construction  are  involved.  But  in  this 
case  no  such  questions  arise.  The  sole  ques> 
tion  \&  whether  it  was  transferable,  and  whether 
the  defendant,  by  the  assignment,  has  acquired. 
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ihe  right  and  title  to  the  proceeds.  Nor  is  there 
iiDV  question  made  with  respect  to  the  suffi- 
oieiQcyof  the  instrument  of  assignment,  in  form 
and  substance,  to  pass  the  benenciai  interest,  if, 
by  the  laws  of  this  state,  the  policy  could  be 
transferred  under  any  circumstances.  In  what- 
ever state  or  jurisdiction  the  obligation  had  its 
/egal  origin, it  was  held  within  this  state  as  prop- 
erty.and  was  subject,  in  all  respects,  to  the  laws 
of  this  state.     The  plainti£f's  contention  must 
rest  entirely  upon  the  proposition  that  by  the 
laws  of  thisBtate  she  was  incapable  of  making  a 
valid  assignment,  and  this  we  understand  to 
be  the  ground  upon  which  she  relies  to  sustain 
this  appeal.     The  act  of  1879  (chap.  ^8)  is  en- 
titled -An  Act  for  the  Relief  of  Policy  Holders 
m  Life  Insurance  Companies,"  and  the  1st 
^iectioD  reads  as  follows:     "All  policies  of  in- 
sorauce  heretofore  or  hereafter  i&sued  within 
the  state  of  New  York  upon  the  lives  of  hus- 
bands for  the  benefit  and  use  of  their  wives,  in 
puTsoaDce  of  the  laws  of  this  state,  shall  be, 
from  and  after  the  passage  of  this  act,  assign- 
able by  said  wife  with  the  written  consent  of 
her  husband;  or,  in  case  of  her  death,  by  her 
legal  representatives,  with  the  written  consent 
of  her  husband,  to  any  person  whomsoever,  or 
be  surrendered  to  the  company  issuing  such 
policy,  with  the  written  consent  of  the  hus- 
band'"   That  this  statute  has  removed  the  dis- 
abilities of  married  women  to  assign  insurance 
policies  upon  the  lives  of  their  husbands,  at 
least  to  some  extent,  is  not,  and  of  course  can- 
Dot  be,  denied.     But  the  learned  counsel  for 
fhe  plaintiff  insists  that  it  applies  only  to  pol- 
icies "issued  within  the  state  of  New  York;" 
that  is  to  say,  that  it  extends  no  further  than 
^0  enable  them  to  assign  policies  issued  by  our 
(iomestic  companies;  and  that,  since  tlie  policy 
in  question  was  issued  by  a  foreign  company, 
and  in  another  state,  the  disability  to  assign 
^tiil  exists,  and  existed  when  the  plaintiff  made 
the  assignment  in  question.     We  think  that 
»nch  a  construction  of  the  statute  is  altogether 
t«X)  narrow.     It  rests  entirely  upon  a  close  ad- 
berenoe  to  the  literal  meaning  of  words,  and 
fails  to  take  into  consideration  the  policy  and 
general  purpose  of  the  statute.     Of  course,  it 
*as  passed  for  the  purpose,  as  indicated  by  the 
•itle,  of  relieving  married  women  from  the  dis- 
ability referred  to.     Bat  what  good  reason  is 
there  for  saying  that  the  legislature  intended, 
10  a  case  where  two  policies  were  issued' upon 
the  hnsband's  life  for  the  benefit  of  the  wife, 
"oe  by  a  foreign  and  the  other  by  a  domestic 
^mpany,  that  the  latter  was  to  be  transferable 
and  the  former  not?    At  the  time  of  the  pas- 
^e  of  the  act  probably  one  half  the  policies 
for  the  benefit  of  married  women  within  the 
^tate  bad  been  issued  by  foreign  companies, 
iad  they  were  being  constantly  issued  in  the 
^me  proportion.     It  is  diificult  to  suppose  any 
P^fKtical  or  rational  purpose  that  the  legisla- 
ture could  have  bad  in  view  if  it  intended  to 
remove  the  disability  to  assign  as  to  one  half 
^cse  policies  and  retain  it  as  to  the  other  half. 
Korean  the  purpose  of  discriminating  against 
foreign  companies  and  favoring  our  own  be 
imputed  to  the  lawmaking  power  with  any 
niore  reason.     It  must  be  assumed  that  the  in- 
i^ntioD  of  the  statute  was  to  make  obligations 
^>f  this  diaracter  held  in  this  state,  wherever 
•4  L  R.  A.  12 


created,  assignable.  It  is  scarcely  possible  that 
the  question  as  to  which  side  of  the  boundary 
line  of  the  state  the  policy  was  made  or  deliv- 
ered could  have  been  present  to  the  legislative 
mind. 

It  is  said  that  statutes  changing  the  common 
law  with  respect  to  the  rights  and  disabilities 
of  married  women  must  be  strictly  construed. 
That,  of  course,  is  a  well-settled  principle,  bat 
is  hardly  applicable  here.  That  the  common 
law  has  been  changed  by  the  statute,  there  is 
no  dispute,  and  can  be  none.  It  is  admitted 
that  the  intention  was  to  remove  the  incapacity 
of  a  married  woman  to  assign  an  insurance 
policy  issued  for  her  benefit  on  the  husband's 
life.  What  is  claimed  is  that  the  power  thus 
conferred  is  not  generally  applicable  to  all  such 
policies,  but  special,  depending  entirely  on  the 
place  where  they  were  issued,— a  circumstance 
that  cannot  be  supposed  to  have  had  any  in- 
fluence upoq  the  legislation  or  the  choice  of 
language  for  the  expression  of  the  thought  in 
the  legislative  mind.  The  rule  does  not  re- 
quire courts  in  any  case  to  seize  upon  some 
word  or  expression  in  a  statute,  and,  by  giving 
to  them  a  narrow  or  literal  meaning,  defeat 
the  general  purpose  and  manifest  policy  in- 
tended to  be  promoted.  It  being  conceded 
that  the  intention  was  to  enable  a  married 
woman  to  transfer  her  interest  in  certain  prop- 
erty, we  are  not  required  to  resort  to  strict 
construction  for  the  purpose  of  limiting  the 
power  to  obligations  created  in  this  state,  when 
we  can  see  that  its  convenience  and  necessity 
are  equally  applicable  to  contracts  made  else- 
where. In  such  a  case  we  should  be  guided 
by  the  general  and  well-settled  principles  for 
the  construction  of  statutes.  They  were  well 
stated  in  the  case  of  People,  Wood,  v.  Lacombe, 
99  N.  Y.  43,  in  this  language:  "  In  the  inter- 
pretation of  statutes,  the  ^reat  principle  which 
is  to  control  is  the  intention  of  the  legislature 
in  passing  the  same,  which  intention  is  to  be 
ascertained  from  the  cause  or  necessity  of 
making  the  statute  as  well  as  other  circum- 
stances. A  strict  and  literal  interpretation  is 
not  always  tg  be  adhered  to,  and  where  the 
case  is  brought  within  the  intention  of  the 
makers  of  the  statute,  it  is  within  the  statute, 
although  by  a  technical  interpretation  it  is  not 
within  its  letter.  It  is  the  spirit  and  purpose 
of  a  statute  which  are  to  be  regarded  in  its  in- 
terpretation; and  if  these  find  fair  expression 
in  the  statute,  it  should  be  so  construed  as  to 
carry  out  the  legislative  intent,  even  although 
such  construction  is  contrary  to  the  literal 
meaning  of  some  provisions  ot  the  statute.  A 
reasonable  construction  should  be  adopted  in 
all  cases  where  there  is  a  doubt  or  uncertainty 
in  regard  to  the  intention  of  the  lawmakers. 
These  general  rules  are  upheld  by  numerous 
authorities,*'  People^  WeMchester  'F,  Ins.  Co., 
V.  Davenjyort,  91  N.  Y.  574;  Petyple,  Common- 
wealtk  Ins.  Co.,  v.  Coleman,  131  N.  Y.  542; 
Smith  V.  People,  47  N.  Y.  330.  The  stipula- 
tions in  the  policy  against  an  assignment  do  not 
affect  the  question  as  to  the  defendant's  rights. 
Whatever  force  these  clauses  had,  the  com- 
pany alone  can  take  advantage  of  them,  and, 
as  it  has  declined  to,  and  paid  the  money  into 
court,  they  do  not  concern  the  plaintiff.  We 
think  that  the  assignment  of  the  policy  to  the 
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defendant  is  valid  under  the  act  of  1879,  and 
he  is  entitled  to  the  proceeds  paid  into  court. 
The  judgment  should  he  affirmed,  and  judg- 


ment absolute  rendered  against  the  plaintiff, 
with  costs. 
All  concur,  except  Martin,  J.,  not  sitting. 


MINNESOTA  SUPREME  COURT. 


STATE  of  Minnefiota,   Respt,, 

r. 
John  R.  HOWARD,   Appt. 


(- 


.Minn. 


.) 


*!•  Neither  a  misnomer  of  a  <srime,  nor 
the  omiMiionto  fir^ve  it  anyvame,  in  the 

caption  of  an  Indictment,  affects  the  validity  of 
the  Indictment. 

8«  An  indictment  for  a  statutory  offense 
is  sufficient  if  it  alien cs  the  commission  of  the 
crime  in  the  words  of  the  statute,  if  by  that 
means  all  that  is  essential  to  constitute  the  offense 
is  directly  charged.  But  if  the  statute  does  not 
set  forth  ail  of  the  elements  necessary  to  consti- 
tute the  offense  intended  to  be  punished,  an  in- 
dictment which  simply  follows  the  words  of  the 
statute  is  not  sufficient.  It  must  in  such  case 
allege  the  particular  facts  necessary  to  bring  the 
case  within  the  intent  and  meaning  of  the  statute. 

8*  An  indictment  for  the  <srime  of  offer- 
ing^ a  bribe  to  a  Juror*  under  the  provisions 
of  Gen.  Stat.  1804,  §  d848,  must  directly  allege  that 
the  person  to  whom  the  bribe  was  offered  was  a 
juror,  that  the  defendant  know  It,  also  what  was 
offered,  naming  it,  and  the  fact  that  It  was  of 
value,  and  that  it  was  offered  with  intent  to  in- 
fluence the  action  of  the  Juror  an  such. 

4«  Held,  that  the  indictment  in  this  case, 
which  is  for  offerinfc  a  bribe  to  a  Juror, 
is  not  sufficient  because  it  does  not  directly 
allege  the  ncicnicr,  or  any  fact  showing  that  the 

i   thing  offered  to  the  Juror  was  of  value. 

(November  26, 1898.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Wright  County  over- 
ruling his  demurrer  to  an  indictment  charging 
him  with  bribery.     Herersed. 

The  facts  are  stated  in  the  opinion. 

Mei»r8,  Rome  O.  Brown  and  W.  E/.Cul- 
kin,  for  appellant: 

The  indictment  is  so  drawn  that  on  its  face 
it  shows  that  there  were  no  facts  or  circum- 
stances constituting  the  crime  of  bribery  of  a 
judicial  officer,  or  bribery  of  any  kind,  whereby 
the  indictment  is  contradictory  and  false  upon 
its  face  and  insufficient. 

It  is  expressly  provided  by  statute:  **The 
indictment  shall  be  direct  and  certain  as  it  re- 
gards: (1)  the  party  charged;  (2)  the  offense 
charged;  (8)  the  particular  circumstances  of 
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the  offense  charged,  when  they  are  necessary 
to  constitute  a  complete  offense." 

Minn.  Stat.  1894,  §  7241. 

Bribery  is  only  committed  where  the  thini; 
offered  as  a  bribe  is  accepted  by  the  person  to 
whom  it  is  offered. 

2  Bishop.  Crim.  L,  §  86;  State  v.  Walls,  54 
Ind.  561. 

An  indictment  which  charges  defendant 
with  a  criminal  offense  and  fails  to  set  out  the 
acts,  facts,  and  circumstances  constituting  such 
offense,  or  sets  out  acts,  facts,  and  circum- 
stances consistent  with  his  innocence  of  the 
offense  charged,  is  bad. 

State  v.  Mcfntyre,  19  Minn.  93. 

The  official  character  and  authority  of  the 
person  to  whom  the  bribe  was  offered  is  not 
sufficiently  stated. 

State  V.  Freeman,  15  Vt.  722:  State  v. 
.Brown,  12  Minn.  490;  State  v.  Farringt4>n,  59 
Minn.  149,  28  L.  R.  A.  395;  StaU  v.  Croaker. 
95  Mo.  889;  State  v.  Downer,  8  Vt.  424,  30  Am. 
Dec.  482;  State  v.  Bttrt,  25  Vt.  373. 

To  hold  this  indictment  good  (to  hold  that 
it  contains  a  definite  and  certain  statement  of 
the  following  facts  which  are  necessary  to  be 
true  in  order  to  make  the  act  complained  of  a 
public  offense)  it  must  state: 

(1)  That  Ernest  Otto  was  then  and  there  :i 
regularly  impaneled  and  authorized  juror. 

(2)  That  he  was  such  a  juror  of  said  court 
and  of  the  said  term  of  said  court. 

(8)  That  he  was  duly  impaneled  and  was  sit- 
ting as  a  part  of  said  court  as  one  of  the  triors 
of  said  cases,  and  that  as  such  juror  the  said 
cases  were  being  tried  bv  and  before  the  said 
twelve  jurors  of  which  he  was  one. 

(4)  And  that,  as  such  juror  •  so  impaneled 
and  sitting  as  a  trior  of  said  cases,  he  had  or 
was  to  have  under  the  authority  of  law  some 
action,  vote,  opinion,  or  decision  in  the  deter- 
mination  of  the  facts  and  verdict  in  said  cases. 

The  facts  and  circumstances  connected  with  i 
the  alleged  offer  are  not  stated. 

Broion  v.  State,  13  Tex.  App.  358.  I 

The  statement  as  to  what  was  caused  to  l>e 
offered  and  was  offered  to  Otto  is  insufficient,  j 

Designating  the  thing  offered  as  a  bribe  isl 
an  insufficient  statement  of  the  ihin^  which  i^i 
offered.  \ 

ibid,;  People  v.  Ward,  110  Cal.  369.  I 

The  fact  of  value  must  be  shown  on  the  fac*6 
of  the  indictment  by  proper  allegations  as  to 
the  character  of  the  thing  offered. 


Note.— Tho  decision  in  the  above  case  as  to  the 
insufficiency  of  the  averment  of  knowledf^e  as  to 
the  fact  that  the  person  to  whom  a  bribe  was  ottered 
was  a  juror,  and  that  the  money  ofTered  him  was  of 
value,  is  one  that  has  few  direct  precedents.  A 
34L.RA. 


considerable  number  of  decisions  on  the  form  of  an 
Indictment  for  a  statutory  offense  are  found  in| 
note  to  Com.,  Allegheny  County,  v.  Weiss  <Pa.)  l] 


L.  K.  A.  530. 


1896. 


State  v.  Howard. 
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The  question  of  value  is  an  essential  element 
of  the  crime. 

Bishop,  Crim.  L.  §  85;  Baker  v.  Rusk,  15 
Q.  B.  870;  Dacy  v.  Baker,  4  Burr.  2471;  2 
Bishop,  Crim.  Proc.  §  126. 

The  general  principle  in  regard  to  pleadings 
supports  the  rule  which  we  contend  for. 

People  Y.  Ward,  llOCal.  369:  State  y,  Hinck- 
ley, imnn.  345;  State  v.  Tilney,  38  Kan.  714; 
Bartan  v.  State,  29  Ark.  68;  State  v.  Me 
Anulty,  26  Kan.  588;  State  v.  Anderson,  25 
Minn.  66.  88  Am.  Rep.  455;  Boyle  v.  State,  87 
Tex.  859;  United  Statesv.  Bornemann,  86 Fed. 
Rep.  257-  WiUiams  v.  StaU,  5  Tex.  App.  116; 
Com.  V.  MeDoweU,  1  Browne  (Pa.)  360;  Markle 
V.  State,  3  Ind.  585. 

Knowledge  on  the  part  of  those  offering  the 
bribe  is  not  sufficiently  averred. 

In  bribery  cases  knowledge  is  an  essential 
fact  which  must  be  expressly  alleged  and 
proved. 

Whart.  Crim.  PI.  &  Pr.  §  164;  Bishop, 
Crim.  L.  §  85;  2  Bishop,  Crim.  Proc.  iS  126; 
Bishop,  Directions  &  Forms.  ^  246:  2  Whart. 
Precedents  of  Indictments  &  Pleas,  1012, 1018. 
Both  the  knowledge  and  intent  should  be 
specidcally  stated. 

United  States  v.  Garll,  105  U.  S.  612,  26  L. 
ed.  1135;  Pettihone  v.  UniUd  States,  148  U.  S. 
202,  37  L.  ed.  422;  Bimey  v.  State,  8  Ohio, 
280;  Com.  v.  Stout,  7  B.  Mon.  247;  Anderson 
V.  State,  7  Ohio,  pt.  2,  p.  250;  State  v.  Mcln- 
tyre,  19  Minn.  95;  SiaU  v.  Maloney,  12  R.  I. 
251;  State  v.  Downer,  8  Vt.  424,  80  Am.  Dec. 
482;  State  v.  Carpenter,  54  Vt.  551;  Cmn.  v. 
fsrael,  4  Leifi^h,  675;  lloran  v.  State,  7  Tex. 
App.  188;  State  v.  Hilton,  26  Mo.  199;  Coyne 
v.  PeopU,  124  m.  17;  United  States  v.  CrNeill, 
3  Sawy.  481;  CVm.v.  Kirhy,  2Cush".  577;  Com. 
V.  Boynton,  12  Cush.  499;  Schmidt  v.  State,  78 
Ind.  41;  1  Whart.  Crim.  L.  8th  ed.  §  648. 

In  all  offenses  touching  the  official  capacity 
or  authority  of  the  person  upon  or  with  whom 
the  offense  is  committed  knowledge  on  the  part 
of  the  accused  of  that  capacity  and  authority 
is  an  essential  element  of  the  offense.  Knowl- 
edge must  be  alleged  with  directness  and  cer- 
tainty. Courts  will  not  speculate  as  to  whether 
some'  other  allegation — as  that  of  intent  or  pur- 
pose— implies  the  element  of  knowled&^e. 

State  v.  Cf}dy,  recently  decided  by  this  court, 
♦57  N.  W.  798. 

Where  a  statutory  offense  is  defined  in  gen- 
eral statutory  terms  it  is  not  sufficient  in  every 
case  to  allege  the  fact^  and  circumstances  of  an 
offense  merely  in  the  terms  of  the  statute. 
Where  the  statutory  definition  is  in  general 
terms  the  statetnent  of  the  facts  and  circum- 
stances of  the  particular  offense  must  be  stated 
io  particular  terms  in  accordance  with  the  par- 
ticular facts  in  the  case,  and  where  any  partic- 
ular ingredient  is  under  the  common  law  or 
under  the  rule  of  law  applicable  to  that  offense 
an  essential  part  of  such  an  offense,  the  state- 
ment of  the  particular  facts  and  circumstances 
must  g'o  beyond  the  words  of  the  statute  and 
allege  such  fact  particularly. 

(fnited  States  v.  CarU,  105  U.  S.  611,  26  L. 
od.  1185;  United  States  v.  Gruikshank,  92  U. 
S,  542,  28  L.  ed.  588;  United  States  v.  Sim- 
mons^ 96  U.  S.  860,  24  L.  ed.  819;  Com. 
V.  Clifford,  8  Cush.  215;  Com,  v.  Bean,  11 
Cush.  414,  14  Gray,  52;  Com.  v.  Filburn, 
a4K  R  A. 


119  Mass.  297;  Emns  v.  United  States  (No. 
1),  153  U.  S.  584.  88  L.  ed.  880;  United 
States  V.  Cook,  84  U.  8.  17  Wall.  168,  21  L.  ed. 
588;  United  Slates  v.  Bittinger  {}Ao,)  1^  Am, 
L.  Reg.  N.  8.  49;  Pettibone  v.  United  States, 
148  U.  8.  202,  87  L.  ed.  422;  Bimey  v.  State, 
8  Ohio,  288;  Com.  v.  Stout,  7  B.  Mon.  248: 
State  V.  Krueger  (Mo.)  85  8.  W.  604;  StaU  v. 
Melntyre,  19  Minn.  95;  SlaU  v.  Farrington,  59 
Minn.  149,  28  L.  R.  A.  895;  Sarah  v.  StaU,  28 
Miss.  267,  61  Am.  Dec.  544;  Com.  v.  Barrett, 
108  Mass.  802;  1  Bishop,  Crim.  Proc.  624; 
Schmidt  v.  State,  78  Ind.  41;  Enders  v.  People, 
20  Mich.  288. 

Messrs.  SL  W.  Childs,  Oeori^e  B.  Ed- 
i^erton*  and  J.  T.  Alley,  for  respondent: 

The  name  given  to  the  crime  with  which  the 
pleader  sought  to  charge  the  defendant  in  the 
indictment  is  an  irregularity  and  not  fatid. 
The  charging  part  of  the  indictment  must  be 
looked  to  to  determine  the  character  of  the  of- 
fense. 

State  V.  Jarvis,  18  Or.  360;  People  v.  Cud- 
dihi,  54  Cal.  58:  PeopU  v.  Phipps,  39  Cal.  381; 
StaU  V.  Coon,  18  Minn.  518;  StaU  v.  Munch, 
22  Minn.  70;  State  v.  Gnrvey,  11  Minn.  154; 
StaU  V.  Eno,  8  Minn.  220;  StaU  v.  Hinckley, 
4  Minn.  845. 

That  an  erroneous  name  was  ^ven  to  the 
crime  by  the  grand  jury  is  immaterial  if  in  the 
charging  part  which  follows  the  appellant  is 
charged  with  the  commission  of  a  crime.  The 
indictment  is  not  one  for  an  attempt  to  commit 
a  crime  but  for  a  completed  offense. 

StaU  V.  McOinnis,  30  Minn.  52;  2  Bishop, 
Crim.  L.  §  88;  State  v.  Gray,  29  Minn.  142;  1 
Bishop,  Crim.  Proc.  §  486. 

Under  the  allegations  in  the  indictment  the 
presumption  is  that  the  jury  was  duly  and 
regularly  impaneled  and  sworn. 

Glague  v.  Hodgson,  16  Minn.  329;  Leyde  v. 
Martin,  Id.  38;  State  v.  Ryan,  13  Minn.  370. 

It  is  stated  in  this  indictment  that  a  bribe  of 
money  of  value  was  offered,  and  this  is  in  the 
statutory  language,  and  is  all  that  is  necessary. 

2  Bishop,  Crim.  Proc.  §  75;  Com.  v.  Chap- 
man, 1  Va.  Cas.  138;  1  Bishop,  Crim.  Proc. 
S§  4886,  579;  StaU  v.  Ellis,  33  N.  J.  L.  103; 
StaU  V.  Perley,  86  Me.  427;  People  v.  Ward, 
110  Cal.  369.' 

Money  being:  the  measure  of  value,  the  alle- 
gation in  the  indictment  is  sufficient. 

State  V.  Brown,  113  N.  C.  645. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  demurred  to  the  indictment 
returned  against  him  by  the  grand  jury  of  the 
county  of  Wright  and  filed  in  the  district 
court  of  such  county  on  the  16th  day  of  June, 
1896,  The  court  overruled  the  demurrer  and 
certified  the  case  to  this  court.  Omitting  the 
title  the  indictment  is  in  these  words: 

"John  R.  Howard  is  accused  by  the  grand 
jury  of  the  county  of  Wright  and  state  of 
Minnesota,  by  this  indictment,  of  the  crime  of 
bribery  of  a  judicial  officer  committed  as  fol- 
lows: 

*'On  the  9th  day  of  December,  a.  d.  1895, 
there  was  pending  for  trial  in  the  district  court 
•in  and  for  the  county  of  Wright  and  state  of 
Minnesota,  two  certain  civil  cases  and  actions 
entitled  respectively  as  follows,  to  wit:    Mat- 
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thew  Czech,  plaintiff,  against  the  Great  North- 
ern Railway  Company,  defendant,  and  Susie 
Czech,  plaintiff,  against  the  Great  Northern 
Railway  Company,  defendant,  and  at  said  time 
in  said  county  of  Wright,  the  regular  general 
December,  1895,  term  of  said  court  was  in  ses- 
sion, and  each  and  both  of  said  civil  cases  and 
actions  were  regularly  upon  the  said  term  cal- 
endar for  trial,  and  at  said  time  and  place  and 
in  said  court,  each  and  both  of  said  cases  and 
actions  were  upon  trial  together  before  one  of 
the  regular  judges  of  said  court  and  a  jury  of 
twelve  men,  and  the  name  of  one  of  the  said 
jurymen  of  the  said  twelve  jurymen  was  then 
and  there  one  Ernest  Otto.  That  the  trial  of 
said  ca^es  and  actions  before  said  judge  and 
jury  began  December  the  5th,  a.  d.  1895,  and 
was  continued  and  held  during  and  over  De- 
cember the  9th,  1895,  and  until  December  the 
10th,  A.  D.  1895,  and  that  in  the  matter  of  the 
trial  of  the  said  cases  and  actions  the  said 
court  had  full  and  complete  jurisdiction. 

"That  the  said  John  R.  Howard  on  the  said 
9th  day  of  December,  a.  d.  1895,  at  the  village 
of  Buffalo,  in  the  said  county  of  Wright  and 
state  of  Minnesota,  did  wrongfully,  unlaw- 
fully, and  feloniously  hire,  procure,  and  cause 
one  O.  L.  Billings  to  offer  a  bribe  and  money 
of  value  to  the  said  juryman,  Ernest  Otto,  then 
and  there  serving  on  the  said  jury  as  aforesaid, 
with  the  intent  on  the  part  of  him,  the  said 
John  R.  Howard,  and  him,  the  said  O.  L.  Bil- 
lings, to  influence  the  action,  vote,  opinion, 
and  decision  of  him,  the  said  juryman,  Ernest 
Otto,  as  a  juryman  in  said  cases  and  actions, 
and  to  cause  him.  the  said  juryman,  Ernest 
Otto,  to  hang  the  said  jury,  and  regardless  of 
his,  the  said  Ernest  Otto's,  convictions  in  the 
matters  involved  in  said  cases  and  actions,  pre- 
vent a  verdict  being  rendered  in  said  cases  and 
actions  against  said  defendant,  and  that  the 
said  O.  L.  Billings  did  then  and  there  unlaw- 
fully and  feloniously  offer  the  said  bribe  and 
money  to  the  said  juryman,  Ernest  Otto,  for 
the  purpose  aforesaid  and  with  the  intent 
aforesaid,  solely  by  reason  of  his  being  hired, 
procured,  and  caused  to  do  so  by  the  said  John 
K.  Howard,  as  aforesaid,  the  said  John  R. 
Howard  being  then  and  there  in  the  employ 
of  the  said  defendant  in  the  cases  and  actions, 
and  at  the  said  time  and  place  engaged  in  as- 
sisting the  said  defendant  in  and  about  the  trial 
of  said  cases  and  actions,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  state 
of  Minnesota." 

The  section  of  the  Penal  Code  upon  which 
the  indictment  is  based  reads  thus: — 

''Bribery  of  a  Judicial  Officer.  A  person 
who  gives  of  offers,  or  causes  to  be  given  or 
offered,  a  bribe,  or  any  money,  property,  or 
value  of  any  kind,  or  any  promise  or  agree- 
ment therefor,  to  a  judicial  officer,  juror, 
referee,  arbitrator,  appraiser,  or  assessor,  or 
any  person  authorized  by  law  to  hear  or  deter- 
mine any  question,  matter,  cause,  proceeding, 
or  controversy,  with  intent  to  influence  his  ac- 
tion, vote,  opinion,  or  decision  thereupon,  is 
punishable  by  imprisonment  in  the  state  prison 
for  not  more  than  ten  years  or  by  fine  of  not 
more  than  $5,000,  or  both." 

Penal  Code,  §  64,  Gen.  Stat.  1894,  g  6348. 

1.  The  crime  attempted  to  be  charged  in  the 
34  L.  R  A. 


indictment  is  "offering  a  bribe  to  a  juror."  or. 
strictly  speaking,  causmg  a  bribe  to  be  offered 
to  a  juror.  In  the  caption  of  the  indictment 
the  crime  is  designated  as  '^bribery  of  a  judi- 
cial oflScer."  This  discrepancy  is  the  first  ob- 
jection to  the  indictment  urged  by  the  defend 
ant.  An  error  in  designating  the  name  of  the 
crime  in  the  caption  of  the  indictment  is  an 
irregularity  only.  The  charging  part  of  the  in  - 
dictment  must  be  alone  considered  in  deter- 
mining whether  the  indictment  charges  a  pub 
lie  offense.  If  it  states  facts  showing  the  com 
mission  of  a  crime  by  the  defendant,  the  law- 
determines  its  name  and' nature,  and  neither  a 
misnomer  of  the  crime  nor  the  omission  to  give 
it  a  name  affects  the  validity  of  the  indictment. 
State  V.  Hinckley,  4  Minn.  845;  State  v.  Oartty, 
11  Minn.  155;  SlaU  v.  Coon,  18  Minn.  518. 
State  V.  Munefi,  22  Minn.  67. 

It  is  further  urged  that  the  indictment  is  in- 
suflicient  because  it  does  not  charge  that  the 
person  to  whom  the  bribe  was  offered,  was  a 
juror.  The  allegations  of  the  indictment  in 
this  respect  are  sufficient. 

2.  Two  other  objections  to  the  indictment 
are  assigned  in  support  of  the  demurrer  merit- 
ing more  serious  consideration.     They  are  (a) 
that  the  indictment  docs  not  contain  any  direct 
and  certain  allegation  of  fact  as  to  the  amount, 
kind,  or  value  of  the  thing  offered  as  a  bribe; 
(b)  that  it  is  not  alleged  that  the  defendant 
knew  that  the  person  to  whom  the  offer  vcas 
made  was  then  a  juror.     It  is  claimed  by  the 
state  that  the  indictment  substantially  f  ollow> 
the  statute  in  alle^ng  what  was  offered  to  the 
juror,  and  that  it  is  sufficient  in   all  other   re- 
spects when  tested  by  the  requirements  of  the 
statute,  which,  so  far  as  here  material,  are:  The 
indictment  shall  be  direct  and  certain   as  re 
gardsthe  offense  charged  and  the  particular 
circumstances  thereof  when  they  are  necessary 
to  constitute  a  complete  offense.     The  indict 
ment  is  suflficient  if  it  can  be  understood  there- 
from   that    the  act  charged  as  the  offense  is 
clearly  set  forth  in  ordinary  and  concise  lan- 
guage, and  that  the  act  constituting  the  offense 
is  stated  with  such  a  degree  of  certainty  as  to 
enable  the  court  to  pronounce  judgment  upon 
a  conviction  according  to  the  nght  of  the  case. 

No  indictment  is  insuflScient  oy  reason  of  a 
defect  or  imperfection  in  matter  of  form  which 
does  not  tend  to  the  prejudice  of  the  substan- 
tial rights  of  the  defendant  upon  the  merits. 
Gen.  Stat.  1894,  §§  7241,  7247,  7248. 

These  are  wholesome  and  sensible  provi 
sions  which  should  be  liberally  construcKl  and 
indictments  sustained  where  the  objection  is  a> 
to  matters  of  form  and  not  of  substance.  Bvu 
they  were  not  intended  to  encourage  laxity  in 
criminal  pleading  in  matters  of  substance.  *biit 
simply  to  cure  "a  disease  of  the  law"  resultin&r 
from  the  over-nicety  of  courts  and  their  lack 
of  practical  sense  in  giving  effect  to  fonnal  de- 
fects in  indictments.  The  statute  dispenses 
with  mere  formality  and  technicality,  but  ibi» 
requirement  that  the  indictment  must  be  direct 
and  certain  as  regards  the  offense  and  the  par 
ticular  circumstances  thereof  is  imperative 
State  V.  Brotm,  12  Minn.  490;  StaU  v.  Mr  In 
tyre,  19  Minn.  93. 

The  nile  that  the  charge  must  be  laid  pcksi 
lively,  and  not  inferentially  by  way  of  recital 
merely,  is  not  abrogated  by  the  statute.       it  |.^ 
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true  as  claimed  by  the  state,  that  an  indictment 
may  charge  the  commission  of  a  statutory  of- 
fense in  the  language  of  the  statute  without 
greater  particularity  when  by  that  means  all 
Uiat  is  essential  to  constitute  the  offense  is  stated 
fully  and  directly. 

State  V.  Comfart,  22  Minn.  271;  State  v. 
Ahri»^,  41  Minn.  41, 

But  if  the  statute  does  not  set  forth  all  of  the 
elements  necessary  to  constitute  the  offense  in- 
tended to  be  punished,  an  indictment  which 
simply  follows  the  words  of  the  statute  is  not 
sufficient.  It  must  io  such  case  go  further  and 
allege  with  certainty  all  of  the  particular  facts 
necessary  to  bring  the  case  within  the  intent 
and  meaning  of  the  statute.  If  the  statute 
simply  names  the  offense  and  provides  for  its 
punishment,  or  defines  a  crime  by  its  legal  rc- 
salt,  an  indictment  which  simply  follows  the 
words  of  the  statute  is  not  sufficient.  It  must 
go  further  and  state  directly  the  facts  whence 
the  result  comes. 

1  Bishop,  Crim.  Proc.  §§  626-628;  Com.  v. 
Bean,  11  Cush.  414. 

It  is  apparent  from  the  reading  of  the  stat- 
ute upon  which  the  indictment  in  this  case  is 
based,  that  it  defines  the  crime  of  bribing  or 
offering  a  bribe  to  a  juror  by  its  legal  result, 
and  does  not  contain  all  of  the  essential  ele- 
ments of  such  crime.     The  essential  elements 
of  the  crime  of  offering  a  bribe  to  a  juror  or 
judicial   oflBcer,  as  necessarily  inferred   from 
the  statute,  include  knowledge  on  the  part  of 
the  accused  of  the  official  character  or  capacity 
of  the  person  to  whom  the  bribe  is  offered,  the 
fact  that  the  thing  offered  was  something  of 
value,  and  that  it  was  offered  with  the  intent 
to  influence  his  official  action.     It  is  not  suffi- 
cient to  follow  the  words  of  the  statute  and  al- 
lege that  the  defendant  offered  a  bribe  to  the 
juror,  naming  him,  with  intent  (following  the 
words  of  the  statute),  or  offered  him  property 
of  value  or  money  of  value  with  such  intent. 
On  the   contrary  it  is  necessary  to  allege  di- 
rectly, and  not  by  way  of  recital  or  argument, 
the  official  character  or  capacity  of  the  person 
to  whom  the  offer  was  made,  knowledge  that 
he  was  such  juror  or  officer  by  the  defendant, 
the  name  of  the  thing  offered  (if  known),  the 
fact  that  it  was  of  value,  and  that  it  was  of- 
fered with  intent  to  influence  the  official  action 
of  such  person.     2  Bishop,  Crim.  Proc.  i^  126; 
People  V.  Ward,  110  Cal.  869;  United  ."^tates  v. 
Keml  62  Fed.    Rep.  57;  Brown   v.    State,  13 
Tex.    App.  358;   United    Suites  v.  O'Neill,   2 
Sawy.    481;     Com.  v.  Boynton,   12  Cush.  499; 
Schmidt  V,  St<tte,  78  Ind.  41,  State  v.  Carpenter, 
^Vt.  551;   Fettibone  v.  United  States,  148  U. 
S.  202,  37  L.  ed.  422. 

Not  all  of  the  cases  cited  are  bribery  cases, 
but  they  all  show  the  necessity  of  alleging  the 
ffcienter  in  similar  cases,  although  the  statute 
does  not  expressly  make  it  an  element  of  the 
offense. 

The  forms  of  indictments  for  bribery  or  of- 
fering a  bribe,  of  or  to  Judicial  or  public  olfi- 
WTs  or  jurors,  from  Chitty  to  Bishop,  contain 
direct  allegations  as  to  the  knowledge  of  the 
defendant  in  the  premises,  the  thing  given  or 
offered  and  Hs  value  and  the  intent  with  which 
the  act  was  done.  3  Chitty,  Crim.  L.  696; 
Bishop.  Directions  &  Forms,  §  247. 
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The  usual  form  of  the  allegation  of  knowl- 
edge is  that  the  defendant,  '*well  knowing  the 
premises"  or  some  equivalent,  and  as  to  the 
particular  thing  (if  it  was  monev)  given  or 
offered,  the  allegation  is  either  "a  large  sum  of 
money  to  wit,  the  sum  of  $5"  as  the  case  may 
be,  or  ''the  sum  of  $5  in  money."  The  latter 
seems  to  be  the  better  form.  In  every  case  of 
bribery  or  offering  a  bribe  to  which  we  have 
been  referred,  or  which  we  have  found,  the  in- 
dictment contained  substantially  both  of  these 
allegations  as  to  knowledge  of  the  defendant 
and  the  thing  given  or  offered,  save  two.  The 
exceptions  are  the  cases  of  Com.  v.  Chapman, 
1  Va.  Cas.  138,  and  State  v.  Bithuseh,  32  Mo. 
276.  In  the  first  case  the  sufficiency  of  the  in- 
dictment was  not  involved.  In  the  second 
case  cited  the  indictment  was  for  an  attempt 
to  induce  by  bribery  a  witness  to  absent  him- 
self from  the  trial  of  a  cause.  It  contained  an 
allegation  of  knowledge  on  the  part  of  the  de- 
fendant that  the  person  whom  he  attempted  to 
bribe  was  a  witness,  but  it  contained  no  allega- 
tions as  to  the  facts  constitutmg  the  attempt,  or 
as  to  the  money,  property,  or  thing  offered  as  a 
bribe.  The  indictment  in  this  respect  followed 
the  words  of  the  statute,  and  it  was  held  to  be 
sufficient  on  the  ground  that  the  crime  con- 
sisted of  the  attempt,  and  the  kind  or  amount 
of  the  bribe  need  not  be  alleged.  The  case 
turned  on  the  construction  of  the  statute  and 
is  not  here  in  point.  Tested  by  the  rules  of 
law  which  we  have  stated,  it  is  apparent  that 
the  indictment  in  question  is  insufficient  as  to 
the  allegations  of  knowledge  on  the  part  of  the 
defendant  and  as  to  the  particular  thing  offered 
to  the  juror. 

As  to  the  first  it  is  urged  that  the  allegations 
in  the  indictment  to  the  effect  that  the  defend- 
ant was  employed  in  the  trial  of  the  cases  in 
which  the  person  to  whom  the  offer  was  made 
was  a  juror,  and  that  he  caused  the  offer  to  be 
made  with  intent  to  influence  his  action  as  such 
juror,  is  a  sufficient  allegation  of  knowledge  on 
the  part  of  the  defendant.  But  both  knowl- 
edge and  intent  are  essential  elements  of  the 
crime,  and  both  should  be  directly  charged 
and  not  argumentatively  or  by  way  of  recital. 
State  V.  Cody  (Minn.)  67  N.  W.  798. 

It  is  not  necessary  in  this  case  to  allege  a  de- 
scription of  the  money  offered  to  the  juror,  or 
that  a  description  thereof  was  unknown,  or 
that  it  was  current  money  of  the  United  States, 
but  it  was  necessary  to  allege  directly  some 
fact,  not  a  conclusion  or  a  result,  showing  that 
the  money  offered  was  of  value.  As  already 
stated,  the  simple  allegation  that  the  offer  was 
a  given  sum  of  money  is  all  that  is  necessary. 
From  such  an  allegation  of  fact  the  court  can 
draw  the  conclusion  that  the  thing  offered  was 
of  value.  A  variance  between  the  stim  named 
in  the  indictment  and  that  proved  on  the  trial 
would  not  be  material. 

We  are  not  to  be  understood  as  holding  that 
this  indictment  would  be  held  insufficient  if 
the  objections  thereto  were  made  for  the  first 
time  after  verdict.  In  such  case  we  would  be 
inclined  to  resort  to  all  permissible  intendments 
to  sustain  it. 

The  order  overruling  the  detnurrer  must  be  re- 
terml,  and  the  case  remanded  to  the  District 
Court,  with  direction  to  enter  an  order  sustain- 
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ing  the  demurrer  and  resubmittiDg  the  case  to 
another  grand  jury  or  discharging  the  defend- 
ant, as  the  court  shall  be  advised. 

Canty,  J.,  concurring: 

I  am  of  the  opinion  that  the  indictment  suf- 


ficiently charges  that  the  accused  knew  Otto 
was  a  juror  in  the  particular  cases  on  trial,  and 
sufficiently  alleges  the  intent  of  the  accused. 
In  other  respects  I  concur  in  the  foregoing 
opinion. 


MICHIGAN  SUPREME  COUKT. 


John  MITCHELL 

V. 

Charles  PRANGE  et  al,,    IHffn.  in  Err. 


(- 


.Mich. 


.) 


1.  Averdict  forfplaintiffiin  an  action  to  re- 
cover for  injuries  cauged  by  ner li^eooe  cannot 
be  found  upon  grrounds  not  allegred  in  the 
declaration. 

£•  A  proTlsion  in  a  contract  for  excavat- 
ing a  sewer  trench,  that  blasts  are  to  be  care- 
fully covered  to  effectually  prevent  injury  to 
persons  or  property,  refers  to  injury  from  flying 
(i^brfe,  and  not  from  noise  of  the  explosion. 

3.  Fallnre  to  give  warning  of  an  in- 
tended blast  in  an  excavation  in  which  blast- 
ioghad  been  going  on  for  several  weeks  will  not 
render  the  person  discharging  the  blast  liable  for 
injury  to  a  blacksmith  injured  by  the  starting,  in 
consequence  of  the  noise,  of  a  horse  which  he  was 
Shoeing  at  a  place  several  hundred  feet  distant 
from  the  excavation. 

(July  8, 1896.) 

ERROR  to  the  Superior  Court  of  Grand 
Rapids  to  review  a  jud^^ment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.     Rerersed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Birney  Hoyt,  for  plaintiffs  in  error: 

A  person  doing  work  in  a  public  place  for 
the  benefit  of  the  public,  under  legislative  and 
municipal  authority,  cannot  be  held  for  negli- 
gence if  the  work  is  carefully  done,  although 
the  work  is  dangerous  in  its  character. 

Booih  V.  Rome,  W.  A  0.  T.  R.  Co.  140  N. 
Y.  267,  24  L.  R.  A.  105:  Benner  v.  Atlaniic 
Dredging  Co.  134  N.  Y.  156,  17  L.  R.  A.  220; 
Mvrphy  V.  Loicell,  128  Mass.  396,  85  Am.  Rep. 
381;  Dodge  v.  Emx  County  Omrs.  8  Met.  380; 
Tiedeman,  Mun.  Corp.  329,  and  cases  cited. 

In  such  cases  the  damage  is  termed  conse- 
quential. 

Detroit  v.  Berkman,  34  Mich.  125,  22  Am. 
Rep.  507;  Pontiac  v.  Carter,  82  Mich.  164; 
Lamed  v.  Briscoe,  62  Mich.  398. 

The  defendants,  under  the  authority  shown 
in  this  case,  bad  as  much  right  to  proceed  with 
the  bla.<iting  as  a  railroad  company  has  to  run 
its  locomotives  and  trains  along  its  road. 
Such  company  is  not  bound  to  give  special 
notice    to  every  person  in  houses  and  shops 


near  its  line  when  its  trains  are  coming  or  when 
its  whistles  are  to  be  sounded  or  bells  rung;' 
and  are  liable  for  injury  caused  by  sounding 
its  whistles  only  when  sounded  unnecessarily 
and  with  actual  knowledge  that  there  is  im- 
minent danger. 

Ochiltree  v.  C/ticago  d-  X.  W.  R.  Co.  (Iowa) 
62  N.  W.  7;  Heininger  v.  Great  Nortfiern  R. 
Co.  59  Minn.  458;  Barron  v.  Chicago,  St.  P. 
M.  &  0.  R.  Co.  89  Wis.  79;  Sdleck  v.  Ixih' 
Shore  dt  M.  S.  R.  Co.  93  Mich.  375,  18  L.  R 
A.  154;  Id.  58  Mich.  195;  Omaha  db  R.  V.  R. 
Co.  V.  Clarke,  35  Neb.  867,  28  L.  R.  A.  504. 

The  blasting  was  not  the  proximate  cause  of 
the  injury  which  plaintiff  received. 

A  person  cannot  recover  for  the  conjunction 
of  defendant's  fault  with  circumstances  of  an 
extraordinary  nature  and  which  could  not 
have  been  foreseen. 

Allegheny  v.  Zimmerman,  95  Pa.  287, 40  Am. 
Rep.  649;  Fairbanks  v.  Kerr,  70  Pa.  86. 
10  Am.  Rep.  664;  Iloagv.  Lake  Shore  d-  M.  8. 
R.  Co.  85  Pa.  298,  27  Am.  Rep.  658:  Phillipn 
V.  Dickfr»on,  85  111.  11,  28  Am.  Rep.  607; 
Rennery.  Canjield,  *66Minn.  90. 

Mr.  Charles  A.  Watt,  with  Mr.  Peter 
Doran,  for  defendant  in  error: 

The  defendants  were  engaged  in  firing  large 
and  heavy  blasts  of  dynamite,  causing  loud  and 
sudden  detonations,  in  one  of  the  most  popu- 
lous and  thickly  settled  streets  in  the  city  of 
Grand  Rapids.  The  noise  occasioned  by 
these  blast^s  was  an  actionable  nuisance  per  se, 
and  any  damage  produced  by  such  noise  would 
render  the  person  causing  it  liable  without  an^ 
showing  of  negligence  or  want  of  care  on  his 
part  whatever. 

Bishop.  Non-Cont.  L.  ^§411,  412,  416. 

The  law  exacts  from  a  person  who  under- 
takes to  do  even  a  lawful  act  on  his  own  prem- 
ises, which  may  produce  injury  to  his  neighbor, 
the  exercise  of  a  degree  of  care  measured  by 
the  danger,  to  prevent  or  mitigate  the  injury. 

Booth  v.  Rome,  W.  dt  0.  T.  R.  Co.  140  N. 
Y.  267,  24  L.  R.  A.  105. 

There  is  a  question  of  fact  raised  on  this 
record  whether  this  blast  was  unnecessarily 
loud,  and  whether  defendants  have  taken  the 
proper  precautions  to  reduce  the  sound  of  the 
blast  to  the  proper  extent.  This  question 
should  properly  be  left  to  the  iury. 

Beau  champ  v.  Saginaic  Min.  Co.  50  Mich. 
168,  45  Am.  Rep.  80. 

The  accident  must  be  caused  by  the  negli- 


NoTK.— As  to  the  duty  of  those  enKaged  in  blast-  i     As  to  injuries  to  land  and  buildinirs  from  biast- 
*iijr  with  respect  to  the  safety  of  others,  see  Black-    ingr,  see  note  to  Tteoner  v.  Atlantic  DreilKinir  Oo.  (N. 
U  v.  Moorman  (N.  ('.)  17  L.  R.  A.  72W.  I  Y.l  17  L.  R.  A.  230. 
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gent  acts  of  the  defendants,  but  it  is  not  neces- 
sary that  the  consequences  of  the  negligent 
acts  of  the  defendants  should  be  foreseen  by 
the  defendants.  It  is  not  necessary  that  either 
the  plaintiff  or  defendants  should  be  able  to 
foresee  the  consequences  of  the  negligence  of 
the  defendants,  in  order  to  make  the  defend 
ants  liable. 

BUlman  v.  Indianapolis,  C,  <fc  L.  R.  Co.  76 
Ind.  175,  40  Am.  Rep.  280;  La  Duke  v.  Exeter 
Twp,  97  Mich.  450;  Bleil  v.  Detroit  Street  R. 
Co.  98  Mich.  228;  NobU  v.  St,  Joseph  d-  B. 
Harbor  R.  Co,  98  Mich.  250;  Bishop,  Non- 
Cont.  L.  S§  450,  451,  456. 

It  is  a  question  for  the  jury  to  say  whether 
the  cause  is  proximate  or  not. 

Bishop,  Kon-Cont.  L.  ^  455. 

The  city  cannot  authorize  negligence  in  the 
preformance  of  its  public  contracts  any  more 
than  it  can  authorize  the  commission  of  a 
crime. 

Kendrickv.  TowU,  60  Mich.  867. 

Hooker,  J.,  delivered  the  [opinion  of  the 
court: 

The  plaintiff  was  injured  by  the  kick  of  a 
horse  which  he  was  shoeing,  and  recovered 
a  judgment  against  the  defendants,  who  were 
engaged  in  excavating  a  trench  for  a  sewer, 
some  hundreds  of  feet  distant  from  his  shop. 
The  plaintiff's  claim  is  that  the  horse  was 
frightened  by  an  explosion  in  the  trench, 
caused  by  the  defendants  for  the  purpose  of 
excavating  rock.  Counsel  for  the  plaintiff  ad- 
mitted upon  the  trial  that  blasting  was  neces- 
sary. The  first  count  of  the  declaration  al- 
leges the  explosion  as  wrongful;  the  second 
alleges  that  it  was  the  duty  or  the  defendants 
to  give  notice,  by  ringing  a  bell  or  otherwise, 
to  people  in  the  vicinity,  that  a  blast  was  to  be 
made,  which  duty  was  neglected.  Upon  the 
trial  it  was  claimed  that  defendant's  negligence 
consisted  in  using  an  excessive  charge,  in  fail- 
ing to  properly  cover  it,  and  in  failing  to  give 
the  proper  notice  of  the  intended  blast;  and  the 
case  was  allowed  to  go  to  the  jury  upon  such 
theories.  It  was  improper  to  allow  the  jury 
to  find  a  verdict  upon  the  ground  that  the 
charge  was  excessive,  or  that  it  was  not  prop- 
erly covered,  as  neither  was  alleged  in  the  dec- 
laration. Furthermore,  there  was  no  evidence 
that  the  charge  was  an  improper  one.  or  that 
any  usual  method  of  covering  would  have 
obviated  the  danger.  It  was  urged  that  filling 
the  trench  with  dirt  would  have  lessened  the 
noise,  but  it  was  not  shown  to  be  a  proper  or 
UHual  or  reasonable  thing  to  do,  to  excavate 
and  refill  a  trench  each  time  they  put  in  and 
explode  a  blast.  The  specifications  under 
which  the  work  was  done,  required  that: 
**Whcn  rock  is  found  in  the  bottom  of  a 
34  L.  R.  A. 


trench,  it  is  to  be  taken  out  to  a  depth  of  6 
inches  below  the  bottom  of  the  sewer,  and  re- 
placed by  a  strong  gravel,  well  rammed. 
Ledge  rock  that  cannot  be  removed  by  pick  or 
bar,  will  be  paid  for  as  extra  work  at  a  price 
named  in  the  proposal  for  such  excavation. 
Should  the  contractor  fail  to  name  a  price  for 
such  rock  excavation,  no  extra  allowance  will 
be  made  therefor.  The  estimate  of  the 
quantity  of  rock  excavated  will  be  based  upon 
the  bottom  width  of  trench  required  for  lay- 
ing the  different  dimensions  of  sewers,  as  used 
in  the  original  estimate  of  quantity' of  excava- 
tion, with  side  slopes  of  ^  of  a  foot  horizontal 
to  1  foot  vertical.  In  all  cases  where  blasting 
is  necessary,  the  blast  is  to  be  carefully  cov- 
ered with  brush  or  timber  sufficient  to  effect- 
ually prevent  injury  to  persons  or  property." 
The  provision  for  covering  was  evidently  to 
protect  persons  and  property  from  injury  by 
fragments  which  might  otherwise  be  thrown 
from  the  trench,  and  it  was  error  to  instruct 
the  jury  as  follows:  "The  contract  with  the 
city  requires  that  in  all  cases  where  blasting  is 
necessary  that  the  blast  is  to  be  carefully  cov- 
ered with  brush  or  timber,  suflaciently  to  effect- 
ually prevent  injury  to  persons  or  proprty. 
Now,  was  this  blast  so  carefully  covered  with 
brush  or  timber  as  to  sufiaciently  and  effect- 
ually prevent  injury  to  persons  or  property;  or. 
in  other  words,  did  these  defendants  use  all  the 
precautions,  notices,  and  warnings,  and  cover 
that  blast  of  dynamite  in  such  a  manner,  as  pru- 
dent men  ought,  under  like  circumstances,  to 
have  exercised  ? — is  a  (iueslion  for  you  to  de- 
termine." Nor  do  we  think  the  defendants 
negligent  in  not  taking  measures  to  apprise  the 
plaintiff  of  the  intended  blast.  It  appears  that 
they  did  take  precautions  to  warn  passers-by 
within  a  reasonable  distance,  but  it  would  hard 
ly  be  reasonable  to  expect  them  to  give  notice 
to  everyone  who  resided  or  worked  within  a 
radius  of  500  feet,  especially  after  the  business 
had  been  going  on  to  the  knowledge  of  such 
persons  for  several  weeks.  The  plaintiff  knew 
that  blasting  was  a  common  occurrence,  and 
to  be  expected  at  any  minute.  This  did  not 
deter  him  from  attempting  to  shoe  the  horse. 
He  did  not  know  when  the  blast  was  coming, 
and,  if  the  defendants  knew  that  he  had  a 
blacksmith  shop  in  the  vicinity,  they  did  not 
know  that  he  would  have  the  foot  of  a  spirited 
horse  in  bis  lap.  Both  were  engaged  in  law- 
ful acts,  and  upon  this  record  the  injury  ap- 
pears to  be  a  casualty,  which  is  not  ascribable 
to  the  defendants'  neglect  of  duty. 
Judgment  retersed,  and  a  new  trial  ordered. 


Long^,  Cb.  J.,  did  not  sit. 
tices  concurred. 


The  other  Jus- 
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Minnesota  Sufrbms  Court. 
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MINNESOTA  SUPREME  COURT. 


City  of  ST.  PAUL,  Eespt., 

p. 

CHICAGO,   MILWAUKEE,   &  ST.  PAUL 

RAILWAY  COMPANY,  Appt. 


(- 


.Minn.. 


-) 


*1.  Evideiice  held  sufflLcient  to  justify  a 
flndinfT  that  in  1879  there  was  such  a  recofrnition 
on  the  part  of  defendant's  grantor  (St.  Paul,  M.  & 
M.  R.  Co.)  of  the  rig-hts  of  the  public  and  of  the 
city  In  the  premiBes  in  controversy  as  to  inter- 
rupt the  continuity  of  its  adverBC  claim;  and 
hence  that  defendant  had  not  acquired  title  by 
twenty  years'  adverse  possession  before  the  com- 
mencement of  this  action. 

8.  City  Ordinance  No.  886,  passed  April  2U 
1882,  construed  as  a  mere  revocable  license  to  de- 
fendant to  erect  certain  structures  on  the  prem- 
ises referred  to. 

3.  Special  I^aws  1872,  chap.  98.  con- 
strued as  grantinflr  the  defendant  the  right,  as 
against  the  public  and  the  city,  to  occupy  the 
premises  in  controversy  (a  part  of  the  public 
levee)  with  its  railroad  tracks  to  the  extent  neces- 
sary to  make  and  maintain  a  continuous  con- 
nection throufirh  the  city  between  its  two  lines  of 
railway  formerly  known,  respectively,  as  the  St. 
Paul  &  Chicago  Kailroad  and  the  Minnesota  Cen- 
tral Railroad. 

On  Rehearing. 

4.  A  municipal  corporation  has  no  pro- 
prietary rights  In  the  streets,  levees,  or  other 
public  grounds  within  its  territorial  limits. 
Whatever  rights  it  has  in  them  it  holds  merely  in 
trust  for  the  public. 

5.  A  municipality  has  no  authority  over 
such  public  grounds,  except  sucb  as  is  delegated 
to  It  by  the  legislature.  The  "care,  supervision, 
and  control "  of  all  public  highways,  streets,  etc., 
within  the  city  limits,  given  to  the  common  coun- 
cil of  the  city  of  St.  Paul  by  the  city  charter 
(Special  Laws  1874,  chap.  1,  subchap.  4,  6  7),  did 
not  authorize  the  council  to  grant  to  a  railway 
(*ompany  the  right  to  construct  and  maintain  a 
freight  house  on  a  "  public  levee"  for  its  own  ex- 
clusive use. 

6.  Section  11  of  the  same  subchapter, 

providing  that ''the  common  council  shall  have 
power  and  authority  ...  to  trraut  the  right 
of  way  upon,  over,  and  through  any  of  the  pub- 
lic streets,  highways,  alleys,  public  grounds,  or 
levees  of  said  city,  to  any  steam  or  horse  railway 
company  or  corporation,  upon  such  limitations  or 
conditions  as  they  may  prescribe  by  ordinance," 
only  authorized  the  common  council  to  grant  the 
right  of  trackage:  that  is,  the  right  to  construct 
and  operate  railroad  tracks  on  and  over  the  pub- 
lic grounds  within  the  city,  but  not  to  ot^jupy  and 
use  such  grounds  as  a  site  for  depots,  freight 
houses,  or  other  buildings. 

7.  <3en.  Stat.  1878,  chap.  84,  i  47  (Gen. 
Stat.  1894,8  2842),  provides  that  'Mf  it  becomes 

*Headnotes  by  Mitchell,  J. 


necessary  in  the  location  of  any  part  of  a  railroad 
to  occupy  any  road,  street,  alley,  or  public  way  or 
any  part  thereof,  it  shall  be  competent  for  the 
municipal  ...  or  other  public  authorities 
owning  or  having  charge  thereof  and  the  railroad 
company  to  agree  upon  the  manner  and  upon 
the  terms  and  conditions  upon  which  the  same 
may  fc>e  used  or  occupied."  Held^  that  this  only 
authorizes  municipal  or  other  public  authorities 
to  a«rree  or  arranire  with  a  railroad  company  as 
to  the  manner  or  terms  upon  which  it  may  oc- 
cupy public  streets  or  ways  with  its  railroad 
tracks,  but  does  not  authorize  them  to  grant  to 
the  railroad  company  the  right  to  occupy  them  as 
sites  for  its  depots,  freight  houses,  or  other  like 
structures. 

8.  Ordinance  No.  886  of  the  city  of  St.  Paul, 
by  which  the  common  council  assumed  to  grant 
to  the  defendant  the  right  to  occupy  a  part  of 
the  public  levee  as  a  site  for  a  permanent  freight 
house,  was  invalid  because  in  excess  of  the  powers 
of  the  common  council. 

Ow  SfMnd  Rehearing. 

9.  Where  land  has  been  dedicated  to  a 
specific,  limited,  and  definite  public 
use,  the  legislature  has  no  power  to  destroy  the 
trust,  or  divert  the  property  to  any  other  pur- 
pose inconsistent  with  the  particular  use  to  which 
it  was  dedicated.  The  state  holds  such  property, 
not  in  a  proprietary,  but  in  a  sovereign,  capacity, 
in  trust  for  the  use  to  which  it  was  dedicated. 
While  much  must  be  left  to  the  discretion  of  the 
legislature  as  to  the  best  manner  of  regulating 
that  use,  yet  its  power  of  control  over  such  prop- 
erty must  be  exercised  in  conformity  with  the 
purpose  of  the  dedication. 

10.  Theterection  of  a  warehouse  on  lan<l 
dedicated  to  public  use  as  a  ievee  is  not  necessii- 
rily  a  misuse  of  the  property,  as  such  structures 
may  be  in  aid  of  the  use  for  which  it  was  dedi- 
cated. 

1 1 .  The  leigrislature  may  also  i^ant,  or 
authorise  the  g^rantinip,  to  any  person 
or  corporation  having  traffic  with  craft  navi- 
gating the  contiguous  waters,  the  exclusive  use* 
of  so  much  of  a  public  levee  as  is  reasonably 
ntMjessary  for  his  or  its  business  with  such  craft, 
provided,  and  so  long  as.  it  does  not  unreasonably 
interfere  with  the  use  of  the  levee  by  the  public. 
But  to  give  a  public  levee,  or  any  part  of  it,  to  a 
railway  company,  as  a  permanent  site  for  its  gen- 
eral freight  warehouse,  without  reference  to  itf» 
traffic  with  craft  navigating  the  contiguous  wa- 
ters, would  constitute  a  diversion  of  the  prof)ertv 
to  a  use  foreign  to,  and  lnconsistent'with,*tbat  to 
which  it  was  dedlcatcni. 

18.  While  the  laxtgntL^e  of  Cren.  Stat» 
1894,  6  2680,  Is  broad  enough  to  authorize  a 
city  to  divert  lands  held  in  trust  for  a  specifto 
and  'particular  use  to  another  and  inconsistent 
one,  and  while  the  language  of  Ordinance  286  of 
the  city  of  St.  Paul  may  be  equally  broad,  it  does 
not  follow  that  either  is  void  in  Utto. 

18.  The  operation  of  the  statute  may 
be  restricted  by  construction  to  a  grant  of 


Note. —That  the  state  is  a  trustee  for  the  people  '     That  a  wharf  is  owned  by  a  city  in  trust  for  the 
in  respect  to  the  title  of  the  soil  under  navigable  I  public,  see  Roberts  v.  Louisville  (Ky.)13L.  R.  A. 
waters,  is  declared  in  Miller  v.  Mendenhall(Minn.)  j  844. 
9L.  K.  A.  80,  and  other  cases  cited  in  note  thereto.        That  a  street  is  held  in  trust  for  the  public,  see 

That  city  waterworks  are  held  in  trust  for  the  '  Schopp  v.  St.  Louis  (Mo.)  20  L.  R.  A.  783;  also  Eddy 
people, see  Huron  Waterworks  Vo.  v.  Huron  (S.  D.)  |  v.  Granger  (R.  1.)  28  L.  R.  A.  517,  and  cases  cited  in 
.30  L.  R.  A.  848.  I  footnote  thereto. 
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authority  to  muDlcipaUtiefi  to  errant  to  railway 
oompanies  such  rights  in  public  errounds  as  the 
loflrifilature  itself  migbt  have  irranted,  and  the 
ordinance,  althou^rh  too  broad,  will  be  valid  to 
the  extent  of  such  granted  rights  as  the  city  was 
authorized  to  grant. 

14.  A  irraiit  of  special  privilef^es  on 
Uuid  dedicated  to  a  particular  public 
use  is  always  subject  to  the  implied  condition 
chat  it  may  be  revoked  whenever  the  needs  of 
the  public  require,  and  the  state  or  municipality 
has  a  large  discretion  in  determining  when  such 
a  condition  has  arisen:  but  such  a  grant,  right- 
fully made,  is  not  revocable  at  the  mere  arbitrary 
pleasure  of  the  .state  or  municipality.  When 
such  a  grant  has  t)een  acted  on,  the  licensee  has 
vested  rights  in  the  license  which  are  subject 
only  to  the  paramount  interests  of  the  public. 

1 5.  Cause  remanded  to  the  court  below 
to  try  and  determine  the  issue  whether  the  priv- 
ileges granted  to  the  defendant  by  Ordinance 
SHil  constitute,  either  in  whole  or  in  parr,  an  un- 
lawful misuse  of  the  property,  and  to  modify.  If 
necessary,  its  order  for  Judgment  accordingly. 

{Start.  Ch.  J.,  and  Buck,  J.,  dituient.) 
<May  10, 1895.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Ramsey  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate.  Mod- 
ified. 

The  facts  are  stated  in  the  opinions. 

Mewr%,  W.  H.  Norris  and  Flandrau, 
Squirest  ft  Cutcheon  for  appellant. 

MeMTs.  Edward  J.  Darra^^h,  Herman 
W.  Phillipa,  and  Henry  J.  Horn  for  re- 
spondent. 

Mitchell*  J.,  delivered  the  opinion  of  the 
court: 

The  first  trial  of  this  case  resulted  in  a  deci- 
sion in  favor  of  the  defendant,  which  was  af- 
firmed on  appeal  to  this  court.  45  Minn.  387. 
A  second  trial,  to  which  the  plaintiff  was  en- 
titled under  the  statute  (49  Minn.  88),  resulted 
in  a  decision  in  favor  of  the  plaintiff,  and  from 
an  order  denying  a  new  trial  the  defendant 
appeals.  The  facts  are  fully  stated  in  the 
opinion  on  the  first  appeal,  and  need  not  be  re- 
peated. Suffice  it  to  say  that  the  premises  in 
dispute  are  a  part  of  what  bas  been  called 
"Island  11."  another  portion  of  which  was  the 
subject  of  litigation  in  ^/iMr?M<?i<?rv.  St.  Pan  Id; 
P.  R.  Co,  10  Minn.  82  (Gil.  59),  and  74  U.  S.  7 
Wall.  272, 19  L.  ed.  74.  The  city  of  St.  Paul 
claims  the  premises  as  a  public  levee,  under  a 
dedication  in  1854  by  one  Hopkins,  the  grantee 
of  Louis  Roberts.  On  the  other  hand,  the  de- 
fendant railway  company  contends  (1)  that 
Hopkins  never  owned  the  land,  but  that  its 
predecessors  and  grantors  acquired  title  to  the 
whole  of  Island  11  as  part  of  the  Federal  railroad 
land  grant  of  March  3,  1857;  (2)  that,  even  if 
Hopkins  owned  it,  he  never  dedicated  it  to  the 
public:  (3)  that,  even  if  he  owned  and  dedi- 
cated the  land,  yet  it  has  since  acquired  title 
to  it  by  twenty  years'  adverse  poss«\ssion  by 
itself  and  its  grantors;  and  (4)  that,  even  if  the 
public  has  an  easement  in  the  land  for  levee 
purposes,  yet  defendant  has  a  right  to  maintain 
certain  tracks  and  structures  upon  it  under  the 
legislative  act  of  February  28,  1872  (Special 
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Laws  1872,  chap.  93),  and  also  under  Ordi- 
nance No.  286  of  the  plaintiff  city,  passed 
April  21,  1882. 

The  Srhur meter  Case  is  decisive  that  Louis 
Roberts,  Hopkins'  grantor,  acquired  title  to 
the  land  in  question  under  patent  from  the 
United  States;  and  the  evidence  is  plenary  that 
Hopkins  dedicated  it  to  the  public  for  levee  pur- 
poses. This  disposes  of  defendant's  first  and 
second  contentions.  Therefore,  aside  from  de- 
fendant's claim  to  the  limited  right  of  use  of  the 
premises  under  the  legislative  act  and  the  city 
ordinance  referred  to,  the  case  comes  down  to 
the  single  question  whether  the  defendant  had; 
before  the  commencement  of  this  action,  ac- 
quired title  by  twenty  years'  adverse  posses- 
sion. Upon  the  last  trial,  as  upon  the  first,  the 
greater  part  of  the  evidence  and  of  the  argu- 
ments of  counsel  was  directed  to  this  issue. 
The  possession  of  those  under  whom  defend- 
ant claims  commenced  not  earlier  than  the 
winter  of  1802-68.  It  may  be  assumed  for 
present  purposes  that  up  to  September,  1879, 
this  possession  was  hostile,  exclusive.notorious, 
and  continuous;  so  that,  if  not  thereafter  in- 
terrupted, it  would  have  ripened  into  title  in 
the  winter  of  lhS2-83.  The  main  and  pivotal 
(luestion  in  the  case  is  whether  the  evidence 
justified  the  trial  court  in  finding,  as  we  must 
presume  it  did,  that  the  continuity  of  this  ad- 
verse possession  was  interrupted  before  the 
statute  of  limitations  had  run.  by  a  recogni- 
tion by  the  occupant  (either  the  defendant  itself 
or  its  grantor,  the  St.  Paul,  Minneapolis,  «fc 
Manitoba  Railway  Company)  of  the  title  and 
right  of  the  public  and  the  plaintiff  city.  The 
evidence  tending  to  prove  such  recognition 
was  in  .several  respects  stronger  than  on  the 
first  trial,  and.  in  our  opinion,  was  amply  suf- 
ficient to  justify  the  finding  of  the  court. 

It  is  familiar  law  that,  in  order  that  ad- 
verse possession  may  ripen  into  title,  there 
must  be  continuity  of  adverse  possession  for 
the  statutory  period.  Hence  a  recognition  by 
the  occupant  of  the  title  of  the  owner  will 
break  the  continuity  of  claim,  as  well  as  the 
continuity  of  possession,  although  the  occu- 
pant continues  in  possession  of  the  premises; 
and  in  such  case  he  must  begin  de  novo  if  he 
would  claim  the  benefit  of  the  statute  of  limi- 
tations. If  he  continues  in  possession  of  the 
premises  after  such  break  in  the  continuity  of 
claim,  the  benefit  which  he  might  have  ob- 
tained from  his  prior  adverse  possession  is, 
nevertheless,  determined,  and  if,  after  such 
break,  the  occupant  should  again  attempt  to 
hold  adversely  to  the  title  of  the  real  owner, 
such  adverse  possession  will  be  held  to  com- 
mence from  that  lime,  and  the  occupant  will 
not  l)e  permitted  to  tack  his  former  possession. 
One  alleged  act  of  recognition  of  the  public 
right  in  the  land  in  controversy  by  the  then 
occupant,  the  Manitoba  Company,  is  the  i^eti- 
tion  presented  to  the  city  council  September 
16,  1879,  asking  for  the  vacation  of  parts  of 
certain  designated  streets  and  a  part  of  this 
same  public  levee,  in  order  to  enable  the 
Union  Depot  Company  to  erect  a  union  depot 
and  secure  railroad  track  communication 
therewith.  The  tenor  of  this  petition  and  the 
subsequent  action  of  the  city  council  in  grant- 
ing, in  part,  its  prayer,  on  the  8th  of  January. 
1H80.   are  (luite  fully  stated   in    the    opinion 
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on  the  former  appeal.  45  Minn.  394,  395. 
The  nature  of  the  scheme  then  on  foot  to  pro- 
vide a  union  depot  and  terminal  facilities  for 
all  railroads  coming  into  St.  Paul  is  too  fa- 
miliar as  a  matter  of  local  history  to  require  to 
be  related  at  length.  It  is  enough  for  present 
purposes  to  say  that  the  contemplated  site  for 
this  depot,  and  the  one  subsequently  used  for 
that  purpose,  consisted  of  certain  lots  (and  the 
intervening  streets  and  a  part  of  the  levee  abut- 
ting these  lots)  then  owned  by  the  Manitoba 
Company,  and  which  that  company  proposed 
to  convey,  and  afterwards  did  convey,  to  the 
Union  Depot  Company,  in  which  the  Mani- 
toba Company  was  itself  a  shareholder.  The 
effect  of  the  act  of  the  city  council  was  that 
the  title  of  the  land  vacated  was  in  the  Mani- 
toba Company  relieved  of  the  burden  of  any 
public  easement,  and  thus  to  enable  it  to  sub- 
sequently convey  an  unencumbered  title  to  the 
entire  tract  to  the  Union  Depot  Company, 
which  it  did  for  the  sum  of  |75.000.  As  was 
.Haid  on  the  former  appeal,  the  part  of  the  levee 
asked  to  be  vacated  did  not  include  the  land 
in  controversy;  but,  if  it  was  a  public  levee,  it 
would  necessarily  follow  that  the  land  in  con- 
troversy was  also,  for  the  color  or  claim  of 
title  on  the  part  of  the  Manitoba  Company  and 
the  title  of  the  public  and  the  city  were  pre- 
cisely the  same  as  to  both.  Hence,  assuming 
that  Mr.  Hill  had  authority  to  act  in  the  prem- 
ises for  the  Manitoba  Company,  the  petition 
was,  on  its  face,  a  recognition  of  the  right  of 
the  public  and  the  city  in  the  land  in  contro- 
versy, and  that  the  possession  of  the  Manitoba 
Company  was  subordinate  to  that  right. 

It  is  contended,  however,  (1)  that  Mr.  Ilill 
never  intended  to  recognize  any  such  right,  be- 
cause he  did  not  know,  when  he  signed  the 
petition,  that  it  asked  for  the  vacation  of  any 
part  of  the  levee  east  of  Sibley  street,  which  in- 
cluded all  of  the  levee  to  which  the  Manitoba 
Company  ever  a&serted  an  adverse  claim;  (2) 
that  be  had  no  authority  to  act  in  the  premises 
for  the  Manitoba  Company;  and  (3)  that  that 
company  never  ratified  his  act.  We  are  of 
opinion  that  the  evidence  would  justify  a  find- 
ing on  each  and  all  of  these  questions  adversely 
to  the  defendant.  The  presumption  is  that  a 
person  knows  the  contents  of  an  instrument 
which  he  signs.  Mr.  Hill  was  the  general 
manager  of  the  Manitoba  Company,  and  as 
such  was,  according  to  his  own  testimony,  in- 
vested with  very  large  powers.  He  was  one, 
at  least,  of  the  chief  promoters  of  the  union 
depot  scheme.  He  was  the  representative  of 
his  company  in  all  matters  pertaining  to  that 
enterprise.  He  must  have  been  entirely  fa- 
miliar with  the  condition  of  the  title  to  the 
premises,  and  hence  must  be  presumed  to  have 
known  that  the  passage  of  this  ordinance  of 
vacation  by  the  city  council  was  necessary  to 
the  successful  consummation  of  the  proposed 
scheme  to  provide  a  union  depot.  It  must 
also  be  kept  in  mind  that  the  claim  of  the 
Manitoba  Company  to  Island  11  had  been  ju- 
dicially determined  to  be  unfounded;  also,  that 
at  the  date  of  this  petition  the  adverse  posses- 
sion, if  any,  of  the  railway  company,  had  not 
yet  ripened  into  title,  and  could  not  do  so,  in 
any  event,  for  more  than  three  years.  With 
these  facts  Mr.  Hill  must  have  been  familiar. 
Hence,  had  he  known  the  exact  contents  of 
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the  petition,  there  was  every  reason  why  be 
should  siffn  it,  and  no  conceivable  reason  why 
he  should  not.  As  against  this  array  of  cir- 
cumstantial evidence,  the  mere  recollection  or 
memory  of  Mr.  Hill,  after  the  lapse  of  a  num- 
ber of  years,  and  after  the  situation  of  affairs 
had  wholly  changed,  was  by  no  means  conclu- 
sive; and,  in  considering  the  evidence  as  to 
Mr.  Hill's  authority  to  act  in  the  premises  for 
the  Manitoba  Company,  it  must  be  recol- 
lected that,  as  that  company's  possession  had 
not  yet  ripened  into  title,  the  fact,  if  fact  it 
was,  that  he  had  no  authority  to  make  con- 
tracts affecting  the  title  of  its  real  estate,  is  not 
controlling.  The  evidence  of  adverse  posses- 
sion, on  the  one  side,  and  of  disclaimer,  on  the 
other  side,  all  consisted  of  what  may  be  termed 
"matters  in  pais/' — of  what  certain  persons 
from  time  to  time  did  as  representing  the  de- 
fendant or  its  predecessors.  What  Mr.  Hill 
did,  as  general  manager  of  the  Manitoba  Com- 
pany, by  way  of  asserting  a  claim  to  the  prem- 
ises in  Its  behalf,  woiild  have  been  competent 
evidence  for  the  defendant  to  establish  its 
claim;  and.  if  so,  then  certainly  the  same 
character  of  evidence  would  be  competent  in 
behalf  of  the  plaintiff  to  establish  a  disclaimer 
by  it.  The  fact  that  the  Manitoba  Company 
has  never  repudiated  or  disaffirmed  Mr.  Hill  s 
act,  but  accepted  and  has  all  these  years  retained 
the  benefits  of  it,  is  competent  evidence  tend- 
ing to  prove  both  prior  authority  and  subsequent 
ratification.  The  evidence  already  considered 
was  of  itself  sufficient  to  justify  the  court  in 
finding  that  there  was  such  a  recognition  by 
the  Manitoba  Company  in  1879  of  the  right  of 
the  public  and  the  city  as  interrupted  the  con- 
tinuity of  the  prior  adverse  possession.  It 
therefore  becomes  unnecessary  to  consider  the 
subsec^uent  action  of  the  defendant  itself  in  pe- 
titioning the  city  council  in  June,  1881,  for 
leave  to  construct  the  "lower  warehouse,"  and 
in  April,  1882,  for  approval  of  the  plan  of  its 
proposed  new  "freight  house."  and  for  leave 
to  extend  the  river  front  of  the  same  a  certain 
distance  further  out  than  the  river  front  of  the 
old  building. 

It  only  remains  to  consider  what  riffhts,  if 
any,  the  defendant  has  under  City  Ordinance 
No.  286  and  under  the  legislative  act  of  Feb- 
ruary 28,  1872.  An  examination  of  the  ordi- 
nance satisfies  us  that  it  amounts  to  nothing 
more  than  a  revocable  license.  Its  language 
is  that  of  a  license  or  permit,  and  not  of  a  grant. 
By  the  terms  of  Special  Laws  1872,  chap.  98, 
the  defendant  was  required  to  make  and  main- 
tain a  continuous  connection,  throucrh  the  citv 
of  St.  Paul,  between  the  St.  Paul  &  Chicago 
Railway  (river  road),  which  it  had  just  pur- 
chased, and  its  line  formerly  known  as  the 
Minnesota  Central  Railway;  and  to  that  end 
it  was  authorized,  among  other  things,  "to  the 
extent  that  was  reasonably  necessary  to  the 
establishment  and  maintenance  of  such  con- 
nection, to  enter  upon  and  cross  over  or  under 
the  tracks,  roadbed,  and  lands  of  any  other 
railroad  corporation,  and  any  other  lands, 
street,  and  highways,  with  its  own  tracks  neces- 
sary to  maintain  such  connection,  condemn- 
ing the  same  to  its  own  use  in  the  same  man- 
ner and  upon  like  terms  and  conditions  as  the 
St.  Paul  &  Chicago  Railway  Company  or  the 
St.  Paul  &  Pacific  Railroad  Company  is  au- 
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thorized  to  condemn  land  for  right  of  way  and 
railroad  purposes,  but  the  ri^bt  to  condemn 
and  occupy  any  other  street  in  the  city  of  St. 
Paul  shalfnot  be  exercised  so  lon^r  as  said  com- 
pany has  the  right  to  use  the  public  levee  for 
:such  connection,  and  can  accomplish  such  con- 
nection by  the  use  of  such  levee.  It  is  apparent 
that  this  act  gave  to  the  defendant  the  same 
rights  to  enter  upon  and  cross  over  streets  and 
highways  with  its  tracks,  necessary  to  the 
maintenance  of  this  connection,  which  were 
possessed  by  the  St.  Paul  &  Pacific  Railroad 
Company  in  like  cases.  The  rights  of  the  lat- 
ter company  in  that  respect  are  defined  in 
Laws  1857  (Ex.  Sess.)  chap.  1,  subchap.  1,  §  7. 
It  is  also  apparent  that  the  act  was  designed  to 
give  them  these  rights  in  the  public  levee  as 
well  as  in  "other  streets."  By  virtue  of  its 
paramount  authority  over  all  highways,  the 
state  had  the  power  "to  confer  this  privilege  or 
right  so  far  as  the  public  easement  was  con- 
cerned. But  this  could  not  affect  the  private 
property  rights  of  abutting  owners  (Gray  v. 
First  IHt.  of  St.  Paul  &.  P.  R.  Co.  13  Minn. 
315,  Gil.  289);  hence  the  necessity  for  author- 
izing the  defendant  to  exercise  the  right  of 
eminent  domain  whenever  necessary.  It  is 
contended  by  plaintiff  that,  under  the  provi- 
sions of  this  act,  the  defendant  could  only  ac- 
quire the  right  of  way  over  and  across  streets 
and  the  levee  by  condemning  the  public  ease- 
ments as  well  as  the  private  property  rights  of 
abutting  owners.  The  statute  is  somewhat 
awkwardly  worded,  but  we  do  not  think  that 
this  is  its  proper  construction.  The  city,  in  its 
corporate  capacity,  ,has  no  proprietary  interest 
in  a  public  street  of  a  public  levee.  It  holds 
the  title  merely  in  trust  for  the  general  public. 
If  the  public  was  to  be  condemned,  how  could 
its  value  be  estimated,  and  to  whom  would  the 
compensation  be  payable?  Our  construction 
of  the  statute  is  that  it  is  a  grant  of  the  priv- 
ilege or  right  of  use  so  far  as  the  public  ease- 
ment is  concerned,  but  that  if  such  use  amounts 
to  an  additional  servitiide  upon  the  street  or 
levee,  which  affects  the  private  property  rights 
of  individuals,  the  defendant  may  acquire 
such  rights  by  the  exercise  of  the  right  of  emi- 
nent domain.  Our  conclusion,  therefore,  is 
that,  under  the  provisions  of  this  statute,  the 
defendant  has  the  right,  as  against  the  public 
and  the  city,  to  occupy  this  levee  with  its  tracks 
so  far  as  necessary  to  make  and  maintain  a 
continuous  connection  through  the  city  between 
lis  two  lines  referred  to  in  the  act. 

The  court  found  that  defendant's  two  north- 
erly tracks  across  the  premises  in  controversy 
constitute  a  section  of  the  line  constructed  by 
•defendant  to  make  and  maintain  a  continuous 
connection,  through  the  city,  between  these 
two  lines,  and  that  these  two  tracks,  with 
tbeir  continuations  east  and  west  of  the  prem- 
ises in  controversy,  furnish  and  afford  the  de- 
fendant the  only  practical  means  of  making 
and  maintaining  this  connection.  The  conclu- 
sions of  law  and  order  for  judgment  must 
therefore  be  modified  so  as  to  permit  defendant 
to  maintain  these  two  tracks. 

The  defendant  assigns  as  error  the  rulings  of 
the  court  in  admitting  various  items  of  evi- 
dence, but  we  find  no  substantial  merit  in  any 
of  them,  and  nothing  of  sufficient  importance 
to  require  special  notice.  Cause  remanded, 
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with  directions  to  the  court  below  to  modify 
its  conclusions  of  law  and  order  for  judgment 
in  accordance  with  this  opinion. 

A  rehearing  having  been  had,  Mitchell. 
J.,  on  January  7, 1896,  delivered  the  following 
opinion: 

This  appeal  has  once  before  been  considered 
by  this  court.  The  record  and  briefs  were 
very  voluminous,  and  the  main  issue  was 
whether  the  defendant  had  acquired  absolute 
title  to  the  premises  in  controversy  by  adverse 
possession.  The  oral  arguments  were  wholly, 
and  the  briefs  mainly,  devoted  to  a  discussion 
of  that  question.  The  natural  result  was  that 
other  and  less  important  issues  received  but 
little  attention  from  either  court  or  counsel. 
The  defendant's  claim  of  certain  rights  under 
City  Ordinance  No.  286  was  disposed  of  in  our 
opinion  by  merely  saying  that  the  ordinance 
amounted  to  nothing  more  than  a  revocable 
license;  that  its  language  was  that  of  a  license 
or  permit,  and  not  of  grant.  Upon  an  appli- 
cation for  a  reargument  of  this  question,  we 
became  satisfied  that  suflflcient  consideration 
had  not  been  given  to  it,  and  that  there  was  at 
least  grave  doubt  whether  the  ordinance,  if 
valid,  did  not  constitute  an  irrevocable  contract 
between  the  city  and  defendant.  We  there- 
fore ordered  a  reargument  of  the  question  as 
to  the  force  and  effect  of  this  ordinance,  and 
the  rights  of  the  defendaut  under  it.  This  in- 
volves two  questions:  First,  the  authority  of 
the  city  council  of  St.  Paul  to  pass  the  ordi- 
nance; and,  second,  if  they  had  the  power  to 
pass  it,  its  force  and  effect.  These  questions 
should  be  considered  in  the  order  named;  for, 
if  the  ordinance  is  held  invalid,  it  will  be  un- 
necessary to  consider  the  second  question  at  all. 

The  land  iu  question  fronts  on  the  Missis- 
sippi river,  and  was  dedicated  by  the  original 
proprietor  to  public  use  as  a  "levee."  De- 
feDdant's  grantor,  being  in  possession  of  the 
premises  and  claiming  adversely  to  the  city, 
had  erected  thereon  a  wooden  freight  house, 
fronting  on  the  river,  and  some  400  or  450  feet 
long.  Id  1U8I,  after  defendant  took  posses- 
sion, it  presented  a  petition  to  the  common 
council  of  the  city  of  St.  Paul,  stating  that  it 
contemplated  taking  down  this  freight  house, 
and  replacing  it  with  a  large  and  permanent 
one,  and  asking  permission  in  the  meantime  to 
erect  a  temporary  wooden  structure.  This 
permit  was  granted,  the  limit  of  the  permit  be- 
ing two  years.  In  March,  1882,  the  defendant 
presented  a  further  petition  to  the  common 
council,  stating  that  it  was  then  ready  to  con- 
struct its  new  freight  house,  which  was  de- 
scribed as  to  be  a  large,  elegant,  and  perma- 
nent structure,  plans  of  which  were  submitted. 
The  petition  further  stated  that,  in  order  to 
carry  out  the  plan  of  the  structure  as  demanded 
by  the  growing  commerce  of  the  city,  it  would 
be  necessary  to  extend  the  river  front  of  the 
building  out  into  the  river  from  7  to  10  feet 
further  than  the  front  of  the  old  one;  and  re- 
quested the  council  to  approve  the  plan  of  the 
proposed  building,  and  to  grant  permission  to 
extend  it  out  into  the  river  to  the  limit  above 
mentioned.  The  plan  proposed  was  of  a  build- 
ing about  600  feet  long  and  50  feet  wide,  of 
brick,  with  stone  foundation  and  a  slate  roof. 
In  response   to  thi-s  petition   the  council,  in 
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April,  1882,  by  a  unanimous  vote,  passed  the 
ordinance  in  question  (No.  286),  which  is  as 
follows: 

"Section  1.  That  permission  be,  and  the 
same  is  hereby,  given  to  the  Chicagro,  Milwau- 
kee, &  St.  Paul  Railway  Company  to  take 
down  and  remove  the  old  freight  house,  which 
is  owned  and  used  by  said  company,  standing 
next  below  Sibley  street  on  the  levee,  and  to 
erect  a  new  freight  building  upon  the  site  now 
occupied  by  said  old  freight  house,  provided 
that  the  new  structure  may  be  extended  a  dis- 
tance of  10  feet  nearer  the  Mississippi  river 
than  the  old  one.  if  the  city  engineer  shall  be 
of  the  opinion  that  the  same  shall  in  no  manner 
interfere  with  the  navigation  of  said  river.  And 
provided  further,  that  said  new  freight  house 
shall  be  built  substantially  in  accordance  with 
the  plans  on  file  in  the  ofice  of  the  city  clerk. 
And  provided  that  the  basement  or  lower  story 
fronting  on  the  river  shall  be  laid  with  sub- 
stantiaf  floor,  and  said  lower  story,  together 
with  the  platform  on  the  river  front,  and  the 
railway  track  along  the  said  river  front  shall 
be  open  and  subject  to  the  use  of  the  public 
for  all  wharfage  and  transfer  purposes  without 
charge,  and  a  sufficient  platform  and  entrance 
for  drays  shall  be  provided  for  said  lower  story 
at  the  end  of  said  building. 

"Sec.  2.  Nothing  in  this  ordinance  contained 
shall  be  construed  as  waiving  any  of  the  rights 
of  the  city  of  St.  Paul  in  and  to  the  real  prop- 
erty proposed  to  be  occupied  by  said  building. 

"Sec.  3.  This  ordinance  shall  be  in  force 
from  and  after  its  passage." 

Thereupon  the  defendant  proceeded  and 
erected,  and  has  ever  since  maintained,  the 
freight  house,  in  accordance  with  the  provi- 
sions of  the  ordinance. 

It  may  be  here  suggested  that  the  authority  of 
defendant's  grantor,  the  St.  Paul,  Minneapolis, 
«fe  Manitoba  Railroad  ('ompany,  under  its  char- 
ter (Laws  1857,  Ex.  Sess.,chap.  1),  "to  construct 
its  railroad  upon  and  along,  across  or  over  any 
public  or  private  highway, "etc.,  "  if  the  same 
shall  be  necessary,"  does'not  extend  to  or  con- 
template the  construction  upon  a  highway  of 
stations,  depots,  freight  houses,  or  other  build- 
ings, but  applies  only  to  railroad  tracks,  where 
the  use  of  the  highway  by  the  railroad  com- 
pany will  be  concurrent  with  that  of  the  gen- 
eral public,  and  not  cxclu.<Jive.  Wayzata  v. 
Greai  Northern  R.  Co.  50  Minn.  488.  It  is  ele- 
mentary law  that  a  municipal  corporation  has 
no  proprietary  rights  in  the  streets,  levees,  or 
other  public  grounds  within  its  limits.  What- 
ever rights  it  has  it  holds  merely  in  trust  for 
the  public.  It  is  equally  elementary  that  all 
its  powers  over  such  public  grounds  are  de- 
rived from  the  legislature.  It  can  exercise  no 
power  over  them,  except  such  as  is  given  it  by 
the  legislature,  either  expressly  or  by  necessary 
implication.  It  is  also  well  .settled  that  a  grant 
of  power  to  a  city  to  grant  any  privileges  or 
rights  in  streets  or  other  public  grounds  is  to  be 
strictly  construed,  and  not  enlarged  by  con 
slruction;  and.  if  there  is  a  fair  or  reasonable 
doubt  as  to  the  existence  of  its  power,  it  will 
be  resolved  against  the  municipality.  Dill. 
Mun.  Corp.  ^  705;  St.  Louis  v.  Btll  Telepk.  Co. 
96  Mo.  623,  2  L.  R.  A.  278. 

With  these  general  principles  in  mind,  we 
'*ome  to  the  consideration  of  the  provisions  of 
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the  charter  of  the  city  of  St.  Paul  relating  to- 
the  powers  of  the  city  council  over  public 
grounds  within  its  limits,  and  which  were  in 
force  in  1882,  when  Ordinance  No.  286  was 
passed.  The  charter  then  in  force  was  Spec. 
Laws  1874,  chap.  1,  and  amendments.  Sub- 
chapter 4,  ^  7,  of  that  act,  provided  that  "the- 
common  council  shall  have  the  care,  supervi- 
sion, and  control  of  all  public  highways, 
bridges,  streets,  alleys,  public  squares,  and 
grounds,  and  parks  and  sewers,  and  all  other 
public  improvements  and  public  property 
within  the  limits  of  said  city. "  The  able  coun 
sel  for  the  defendant  seems  to  rely  with  confi- 
dence on  this  as  giving  authority  to  the  com- 
mon council  to  pass  the  ordinance  in  question. 
He  says:  "Statutory'  provisions  of  this  kind 
have  uniformly  been  held  to  confer  upon  city 
councils  authority  to  grant  the  railway  com- 
panies the  right  to  occupy  public  streets;  at 
least,  as  against  the  city  and  the  public."  We 
have  examined  all  the  authorities  cited  by 
counsel,  and  submit,  with  all  deference  to  him, 
that  none  of  them  support  his  contention.  Some 
of  these  cases  merely  hold  that  a  certain  use 
of  a  street,  as  by  erecting  telephone  poles  and 
wires,  or  constructing  a  horse  railroad,  is  a 
proper  "street  use,"  and  imposes  no  additional 
servitude  on  the  street;  while  others  are 
merely  to  the  effect  that,  under  a  general  grant 
of  power  to  regulate  the  use  of  streets,  the  city 
council  has  the  power  to  prescribe  the  manner 
in  which,  or  the  conditions  upon  which,  streets 
may  be  occupied  for  a  legitimate  "street  use." 
In  Gregtiten  v.  Chicago,  145  III.  451,  the  city 
had  an  express  grant  of  authority  to  do  what 
it  did.  In  St.  Lfmis  v.  Western  V.  Teleg.  Ok 
149  U.  S.  46r>,  37  L.  ed.  810,  the  only  thing  de- 
cided was  that  the  city  was  authorized  by  the 
Constitution  and  laws  of  Mis.souri  to  impose 
upon  a  telegraph  company  putting  its  poles  in 
the  streets  of  the  city  a  charge  in  the  nature  of 
rental  for  the  use  of  the  streets  for  that  pur- 
pose. Neither  party  was  in  position  to  ques- 
tion the  authority  of  the  city  to  permit  the 
company  to  place  its  poles  in  the  streets;  for  it 
was  by  virtue  of  the  exercise  of  this  power 
that  the  city  claimed  the  right  to  make  the 
charge,  and  the  permit  granted  by  the  city  in 
the  exercise  of  this  assumed  power  constituted 
the  only  right  on  part  of  the  company  to 
put  its  poles  in  the  street.  We  are  of  the  opin- 
ion that  the  "care,  supervision,  and  control" 
of  streets  and  public  grounds,  and  the  power 
to  regulate  their  use,  which  is  the  usual  and 
ordinary  grant  of  power  to  municipal  corpora- 
tions, and  which  is  certainly  as  broad  as  the 
power  granted  by  the  section  alx)ve  quoted,  is 
not  sufficient  to  empower  them  to  authorize 
the  use  of  such  grounds  for  the  purpose  even 
of  constructing  and  operating  thereon  a  com- 
mercial railway,  much  less  of  erecting  thereon* 
depots,  freight  houses,  or  other  buildings  which 
exclude  the  general  public  from  the  concurrent 
use  of  a  part  of  the  street  or  other  public 
ground.  Dill.  Mun.  Corp.  i;  705,  and  cases 
citeci;  Ijicklatul  v.  North  Misstntri  R.  Co.^l 
Mo.  180.  In  this  state  these  would  not  be 
proper  "street  uses,"  but  the  imposition  of  an 
additional  servitude  upon  the  street.  Section  8 
of  the  same  subchapter  of  the  city  charter 
gives  the  common  council  power  to  vacate  and 
discontinue  public  ground*?,  etc.,  upon  certaiiv 
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conditions,  but  it  will  not  be  claimed  that  this 
section  has  any  application  to  the  casein  band. 
The   only  other  provision  relating  to  the 
power  of  the  common  council  in  the  premises 
is  §  11  of  the  same  subchapter,  which  reads  as 
follows:     "The  common  council    shall  have 
power  and  authority  by  a  vote  of  three  fourths 
of  all  the    members  elect  of  said  council  to 
j?rant  the  right  of  way  upon,  over,  and  through 
any  of  the  public  streets,    highways,  alleys, 
public  grounds,  or  levees,  of  said  city  to  any 
steam  railway  or  horse  railway  company  or 
corporation  upon  such  limitations  or  conditions 
as  they  mav  prescribe  by  ordinance."    We  may 
consider  this  in    connection  with  Gen.   Stat. 
1878,  chap.  34,  ^  47  (Gen.  Stat.  1894.  §  2642), 
cited  by  counsel   for  defendant,   and  which 
reads  as  follows:     "If  it  became  nece8.sary  in 
the  location  of  any  part  of  a  railroad,  to  oc- 
cupy any  road,  street,  alley,  or  public  way,  or 
any  part  thereof,  it  shall  be  competent  for  the 
municipal  or  other  corporation  or  public  officer 
or  public  authorities  owning  or  having  charge 
thereof  and  the    railroad   company  to  agree 
upon  the  manner  and  upon  the  terms  and  con- 
ditions upon  which  the  same  may  be  used  or 
occupied;  or  such  company  may  appropriate 
so  much  of  the  same  as  may  be  necessary  for 
the  purposes  of  said  road  in  the  same  manner 
and  upon  the  same  terms  as  is  herein  provided 
for  the  appropriation  of  the  property  of  indi- 
viduals".    Section   11  of  the  chapter  quoted 
above  clearly  refers  only  to  'trackage*';  that  is, 
to  the  right  to  construct  and  operate  railroad 
tracks  on  the  streets  or  other  public  grounds. 
This  is  conclusively  shown  by  the  term  "right 
of  way".     It  does  not  give  the  common  council 
any  authority  to  barter  away,  or  transfer  to  a 
railroad  company,  the  right  to  use  any  part  of 
the  street*  or  public  grounds  as  a  site  for  de- 
pots or  freight  houses  to  the  entire  exclusion  of 
the  public  therefrom.     This  seems  to  us  too 
plain  to  require  argument.     It  also  seems  to 
us  that  the  provision  of  the  General  Statutes 
cited  is  subject  to  the  same  limitation.     The 
phrase,  "in  the  location  of  any  part  of  a  rail- 
road," clearly  indicates  to  our  minds  that  this 
also  refers  only  to  "trackage,"  and  that  it  is 
but  the  counterpart  and  equivalent  of  §  11  of 
the  city  charter.     It  was  never  intended  to  au- 
thorize municipal  authorities  to  sell  or  give 
away  to  railroad  companies,  as  sites  for  depots 
and  other  buildings,  lands  in  which  they  had 
no  proprietary  interest,  and  which  they  held 
merely  as  trustees  for  the  public.     Any  such 
power  would  be  an  exceedingly  dangerous  one 
to  vest  in  municipal  authorities,  ana  it  would 
require  very  clear  language  to  that  effect  to 
'warrant  a  court  in  holding  that  the  legislature 
intended    to   grant    them   any   such    power. 
Whether  the  authority  of  railway  corporations 
to  acquire  rights  in  streets  and  other  public 
lands  by  the  exercise  of  the  right  of  eminent 
domain  is  limited  to  "trackage"  or  "right  of 
way,"  it  is  not  necessary  now  to  consider.     If 
there  is  any  other  provision  of  statute  contain- 
ing any  grant  of  power  to  the  common  council 
of  St.  Paul  over    public   grounds  within  its 
limits,  our  attention  has  not  been  called  to  it  by 
counsel,  neither  have  we  found  it.    Nowhere 
do  we  find  any  ^rant  of  power  authorizing  the 
common  council  to  give    the  defendant  the 
right  to  use  and  occupy  any  part  of  the  public 
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levee  as  a  site  for  its  freight  house.  It  follows 
that  this  ordinance  is  invalid  because  not  within 
the  granted  powers  of  the  common  council. 

y^e  have  not  overlooked  the  difference  be- 
tween a  "street"  and  a  "levee."  A  street  is 
designed  exclusively  for  the  purpose  of  travel 
and  intercommunication.  The  word  "levee," 
as  used  in  the  West  and  South,  means  a  land- 
ing place  for  vessels,  and  for  the  delivery  of 
merchandise  to  and  from  such  vessels,  and,  as 
incident  to  that,  for  the  temporary  storage  of 
the  merchandise.  Hence,  some  things  might 
be  a  proper  use  of  a  public  levee  which  would 
constitute  a  ml<$user  of  a  street.  For  example, 
the  erection  and  maintenance  of  a  warehouse 
as  a  place  for  the  receipt  and  delivery  and 
temporary  storage  of  goods  while  in  transit 
would  probably  be  a  proper  use  of  a  levee, 
provided  it  was  open  to  the  common  use  of  all 
on  the  .same  terms.  This  would  he  in  aid  of 
and  necessary  to  the  main  object  for  which  a 
levee  is  designed.  But  this  is  a  very  different 
thing  from  giving  to  a  particular  person  or 
corporation  the  right  to  occupy  a  levee  as  a  site 
for  its  warehouse  solely  for  its  own  business, 
and  to  the  exclusion  of  the  general  public,  as 
was  attempted  by  the  ordinance  in  (|uestion. 
The  fact  that  the  common  council  stipulated 
that  a  small  part  of  the  structure  might  be  used 
by  the  public  for  wharfage  and  transfer  pur- 
poses does  not  alter  the  case. 

It  can  hardly  be  necessary  to  say  that  the 
fact  that  the  defendant  may  have  expended  its 
money  on  the  faith  of  this  ordinance  creates  no 
equitable  estoppel  against  the  public,  whose 
mere  trustee  the  city  is  in  prosecuting  this  suit. 
The  defendant  was  bound  to  take  notice  of  the 
extent  of  the  powers  of  the  common  council 
from  which  it  obtained  the  ordinance.  The 
result  is  that  the  former  decision  is  adhered  to, 
although,  as  to  the  point  now  cHinsidered,  upon 
a  different  ground. 

On  January  20,  1896,  the  following  order 
was  made: 

It  appearing  from  the  petition  of  the  defend- 
ant that  its  counsel  overlooked  and  failed  to 
call  the  attention  of  the  court  to  Gen.  Stat. 
1894,  ^  2680,  it  is  ordered  that  further  argu- 
ment be  allowed,  but  only  as  to  the  force  and 
effect  of  said  section,  the  same  to  be  submitted 
on  printed  briefs  either  on  or  before  the  last 
day  of  the  present  term,  or  on  the  first  day  of 
the  next  term  of  this  court,  at  the  election  of 
coimsel  for  the  plaintiff. 

The  second  rehearinsr  having  been  had, 
Mitchell.  J.,  on  September  28,  1896,  deliv- 
ered the  following  opinion: 

It  is  somewhat  unfortunate  that  the  questions 
involved  in  this  case  have  been  presented  and 
considered  piecemeal.  On  the  trial  in  the 
court  below  the  main  issue  was  whether  the 
defendant  had  acquired  title  to  the  premises  by 
adverse  possession,  and  very  little  attention 
seems  to  have  been  paid  to  the  rights,  if  any, 
of  the  defendant  under  City  Ordinance  286; 
that  question  having  apparently  been  brought 
into  the  case  only  incidentally  and  almost  ac- 
cidentally. On  the  first  argument  of  the  ap 
peal  in  this  court,  the  discussion  was  almost 
wholly  devoted  to  what  had  been  the  main  is- 
sue in  the  court  below.     The  result  was  that  we 
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dispcMaed  of  tbe  ordinance,  without  much  con- 
sideration, by  merely  saying  that  it  amounted 
to  nothing  more  than  a  revocable  license. 
Upon  the  reargument  of  this  question  the 
main  point  discussed,  and  the  only  point  con- 
sidered, was  whether  the  state  had  delegated  to 
the  city  authority  to  enact  the  ordinance  in 
question.  We  held  that  the  ordinance  was 
invalid,  because  in  excess  of  the  granted  pow- 
ers of  the  city.  After  this  opinion  was  filed, 
counsel  for  the  defendant  applied  for  further 
reargument,  on  the  ground  that  they  had 
oTerloo^ed,  and  failed  to  call  the  attention  of 
the  court  to,  Gen.  Stat.  1894,  §  2680.  A  fur- 
ther reargument  was  thereupon  granted  as  to 
the  force  and  effect  of  this  section.  Upon  an 
examination  of  the  case  after  it  was  submitted 
on  this  last  reargument.  it  occurred  to  us  that 
there  might  be  a  serious  question  as  to  the 
power  of  the  state  itself  to  grant  any  such  au- 
thority to  the  city  over  public  grounds  dedi- 
cated to  a  specific  public  use.  As  this  ques- 
tion was  only  briefly  discussed  by  counsel  for 
the  defendant,  and  not  at  all  by  counsel  for 
the  plaintiff,  we,  on  our  own  motion,  requested 
additional  briefs  on  that  point.  After  an  ex- 
amination of  the  additional  briefs  filed  in  re- 
sponse to  this  request,  we  are  inclined  to  thinlc 
that  perhaps  a  more  important  question  was 
whether  the  purposes  for  which  a  portion  of 
this  levee  was  granted  to  the  defendant  bv 
this  ordinance  constituted  a  diversion  of  it 
from  the  particular  and  specific  public  use  to 
which  it  was  dedicated.  In  order  that  the  pre- 
cise questions  involved  may  be  clearly  in  mmd, 
we  shall  again  quote  in  full  the  statute  now 
relied  on,  and  also  the  ordinance  enacted  in 
pursuance  of  it,  and  which  defendant  claims 
constitutes  a  binding  contract  between  it  and 
the  city,  an  impairment  of  the  obligation  of 
which  IS  forbidden  by  the  Federal  Constitu- 
tion. 

*'The  common  council,  board  of  aldermen, 
trustees,  commissioners,  or  other  corporate  au- 
thorities of  any  city,  town,  village,  or  other 
municipal  corporation,  are  hereby  authorized 
and  empowered  to  grant,  sell,  convey,  or  lease 
an}'  public  grounds  or  place  within  their  cor- 
porate limits  to  any  railroad  corporation,  sub- 
ject nevertheless  to  all  the  rights  of  the  origi- 
nal proprietors  on  such  grounds."  Gen.  Stat. 
1894.  5^  2<)80.  This  statute  was  enacted  over 
thirty  years  aeo.     Gen.  Laws  1866,  chap.  41. 

Ordinance  286  reads  as  follows: 

"Sec.  1.  That  permission  be  and  the  same 
is  hereby  given  to  the  Chicago,  Milwaukee,  & 
St.  Paul  Railway  Company  to  take  down  and 
remove  the  old  freight  house,  which  is  owned 
and  used  by  said  company,  standing  next  be- 
low Sibley  street  on  the  levee,  and  to  erect  a 
new  freight  building  upon  the  site  now  occu- 
pied by  said  old  freight  house,  provided  that 
the  new  structure  may  be  extended  a  distance 
of  10  feet  nearer  the  Mississippi  river  than 
the  old  one,  if  the  city  engineer  shall  be  of  the 
opinion  that  the  same  shall  in  no  manner  in- 
terfere with  the  navigation  of  said  river.  And 
provided  further  that  said  new  freight  house 
shall  l)e  built  substantially  in  accordance  with 
the  plans  on  file  in  the  office  of  the  city  clerk. 
And  provided,  that  the  basement  or  lower 
storv  fronting  on  the  river  shall  be  laid  with 
ioor,  and  said  lower  story,  together 


with  the  platform  on  the  riyer  front,  and  the 
railway  track  along  the  said  river  front,  shall 
be  open  and  subject  to  the  use  of  the  public 
for  all  wharfage  and  transfer  purposes,  without 
charge,  and  a  sufficient  platform  and  entrance 
for  drays  shall  be  provided  for  said  lower  story 
at  the  end  of  said  building. 

*  'Sec.  2.  Nothing  in  this  ordinance  contained 
shall  be  construed  as  waiving  any  of  the  rights 
of  the  city  of  St.  Paul  in  and  to  the  real  prop- 
erty proposed  to  be  occupied  by  said  build- 
ing." 

We  shall,  without  further  discussion,  take 
as  settled  that  the  premises  in  question  were 
dedicated  by  the  owner,  Hopkins,  to  public 
use,  as  a  "levee"  or  "landing."  The  word 
'*levee"  has  a  well-understood  meaning  in  the 
West  and  South.  It  is  a  plac*e,  on  a  river  or 
other  navigable  water,  for  lading  or  unlading 
goods,  or  for  the  reception  and  delivery  of 
passengers.  It  is  either  the  bank,  or  the 
wharf,  to  or  from  which  persons  or  things 
may  go  from  or  to  some  vessel  in  the  contigu- 
ous waters.  State  v.  Bandfill,  1  Strobh.  L. 
Ill,  47  Am.  Dec.  548;  State  v.  Graham,  15^ 
Rich.  L.  310;  Coffln  v.  Portland,  27  Fed.  Rep. 
418.  It  means  the  land  contiguous  to  a  river 
or  other  navigable  water,  used  as  a  landing 
place  for  water  craft,  and  for  the  transfer  of 
freight  and  passengers  to  and  from  such  craft. 
In  a  general  way,  this  is  at  once  the  definition 
and  limitation  of  the  particular  and  specific 
public  use  to  which  this  land  was  dedicated  by 
the  owner.  It  is  elementary  and  fundamental 
law  that,  if  a  grant  is  made  for  a  specific,  lim- 
ited, and  definite  public  use,  the  subject  of 
the  grant  cannot  be  used  for  another  and  dif- 
ferent use.  Its  use  must  be  restricted  to  that 
for  which  it  was  dedicated.  Even  the  legisla- 
ture itself  has  no  power  to  destroy  the  trust,  or 
to  divert,  or  to  authorize  a  municipality  to  di- 
vert, its  subject  to  any  other  purpose,  either 
public  or  private,  inconsistent  with  the  particu- 
lar use  to  which  it  was  granted.  Neither  the 
state  nor  the  municipality  within  which  the 
property  is  situated  has  any  proprietarv  inter- 
est in  it  which  either  of  them  can  sell  or  di- 
vert to  any  use  inconsistent  with  the  purpose  of 
the  dedication  or  grant.  The  state  holds  such 
lands  merely  in  its  sovereign  capacity,  in  trust 
for  the  public  for  the  purposes  for  which  it 
was  dedicated.  If  the  legislature  should  at- 
tempt to  divert  it,  or  to  authorize  its  diversion, 
the  property  would  not  revert  to  the  donor,  or 
the  public  easement  be  extinguished.  The  act 
of  the  legislature  would  be  a  mere  nullity. 
The  cases  relied  on  by  defendant's  counsel  de 
cide  nothing  inconsistent  with  these  proposi- 
tions. See  Portland  db  W.  F.  R.  Co.  v.  Part- 
land.  14  Or.  188,  58  Am.  Rep.  299;  IllinoU 
<&  St.  L.  R.  &  Canal  Co.  v.  .S^.  Louis,  2 
Dill.  70.  It  is  frequently  stated  that  the  power 
of  the  legislature  in  the  absence  of  special  re- 
strictions, over  public  places  held  for  the  use 
and  benefit  of  the  public,  is  unlimited;  but  we 
think  that  in  every  wellconsidered  case  it 
will  be  found  that  this  general  proposition 
is  qualified  by  the  statement,  in  substance, 
that  this  power  must  be  exercised  in  sub- 
ordination to,  and  in  conformity  with,  the 
purposes  of  the  dedication.  However,  no 
narrow  or  unreasonable  definition  should  be 
placed  upon  the  nature  of  the  use  to  which  the 
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property  has  been  dedicated,  nor  any  unrea- 
sonable limitation  imposed  upon  the  discretion 
of  the  legislature  in  regulating  that  use. 
Much  must  necessarily  be  left  to  t^e  discretion 
of  the  legislature  as  to  the  best  manner  of  regu- 
lating that  use,  and  of  improving  the  property 
for  that  purpose;  aiid  the  mode  or  manner  of 
exercising  that  use  must  be  allowed  to  keep 
pace  with  changed  conditions  and  consequent 
new  necessities  of  the  public.  It  is  only  when 
there  has  been  a  clear  diversion  of  the  prop- 
erty to  a  use  inconsistent  with  that  for  which 
it  was  dedicated  that  courts  would  feel  war- 
ranted in  interfering:  and  this  will  usually  be 
largely  a  question  of  fact,  depending  upon  the 
facts  and  circumstances  of  each  particular 
case.  No  doubt  the  legislature,  as  the  repre- 
sentative of  the  public,  has  the  power,  either 
directly  or  indirectly,  through  the  municipality, 
or  even  through  a  private  corporation  or  per- 
son, to  improve  these  premises  for  "levee  pur- 
poses." It  might  construct,  or  authorize  the 
construction  and  maintenance  of.  wharves  or 
warehouses  thereon  as  aids  to  and  conveniences 
for  public  travel  and  trafRc  to  and  from  craft 
navigating  the  river,  and  to  impose,  or  to  au- 
thorize the  imposition  of,  charges  for  the  use 
of  such  structures  sufficient  to  defray  the  cost 
of  their  construction  and  maintenance.  Thi» 
would  not  only  be  consistent  with,  but  in  aid 
of.  the  principal  use  for  which  the  land  was 
dedicated.  The  legislature  might  also  grant, 
or  authorize  the  granting,  to  any  person  or 
corporation  having  traffic  with  vessels  on  the 
river,  the  exclusive  use  of  so  much  of  a  levee 
as  was  reasonably  necessary  for  his  or  its  busi- 
ness with  such  vessels, — provided  it  did  not  un- 
reasonably interfere  with  the  use  of  the  levee 
by  the  remainder  of  the  public,— until  such 
time  as  the  needs  of  the  public  required  the 
termination  of  such  exclusive  use.  The  con- 
struction and  maintenance  of  a  permanent 
structure  do  not  by  any  means  necessarily 
constitute  a  misuse  of  a  levee.  Like  the  grain 
elevator  referred  to  in  Illinotg  ^  St.  L.  li.  cfc 
Canal  Co.  v.  St.  Louis,  supra,  it  might  be  in 
aid  of  the  very  us<^  for  which  the  public  levee 
is  designed.  To  give  a  public  levee,  or  any 
part  of  it.  to  a  railway  company,  to  be  used  as 
a  site  for  its  depot,  or  for  its  general  freight 
warehouse,  without  reference  to  its  traffic  by 
way  of  the  transfer  of  passengers  and  freight 
to  and  from  vessels  navigating  the  adjacent 
river  or  other  navigable  water,  would,  in  our 
opinion,  constitute  a  diversion  of  the  property 
to  a  use  foreign  to  and  inconsistent  with  that 
for  which  a  levee  is  dedicated. 

So  much  for  the  general  principles  of  law 
applicable  to  the  case.  The  lanjiruage  of. 
§  2680  is  broad  enough  to  permit,  if  not  re- 
quire, a  construction  which  would  effect  a 
purpose  which  the  legislature  has  no  power 
to  authorize.  It  would  authorize  the  abso- 
lute sale  or  gift  of  any  public  ground,  for 
whatever  purpose  dedicated,  to  any  railroad 
company,  to  be  used  for  any  purpose  for 
which  such  company  might  hold  or  use  real 
estate,  and  thus  wholly  extinguish  all  rights 
of  the  public  in  the  premises.  The  legislature 
has  no  such  unlimited  power  over  land  dedi- 
cated to  a  specific  and  particular  public  use. 
but  it  does  not  follow  that  the  statute  is  wholly 
void  and  ineffectual  for  any  purpose.     Its  op- 
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eration  mav  be  cut  down  by  construction 
within  the  limits  of  the  legislative  powers,  and 
held  effectual  to  authorize  a  municipality  to 
grant  to  a  railroad  company  any  rights  or 
privileges  in  public  grounds  which  the  legisla- 
tgre  itself  might  have  granted;  that  is,  any 
rights  or  privileges  consistent  and  in  conform- 
ity with  the  purposes  for  which  such  grounds, 
were  dedicated.  We  cannot  agree  with  the 
contentions  of  plaintiff's  counsel  that  this  gen- 
eral statute  has  been  by  implication  repealed 
as  to  the  city  of  St.  Paul  by  subsequently  en- 
acted provisions  of  the  city  charter,  or  that  the 
statute  does  not  apply  to  public  grounds  of  the 
character  of  this  levee.  We  are  therefore 
brought  to  the  consideration  of  the  provisions 
of  the  ordinance  itself,  as  to  whether  the  rights 
and  privileges  assumed  to  be  granted  to  the 
defendant  are  in  conformity  with  the  use  for 
which  the  land  was  dedicated,  or  are  so  incon- 
sistent with  and  foreign  to  that  use  as  to 
amount  to  an  unauthorized  diversion  of  it. 
Unfortunately  the  record  furnishes  compara- 
tively little  light  on  this  question,  because,  for 
reasons  already  suggested,  the  case  was  not 
tried  on  any  stich  lines.  In  fact,  no  such  is- 
sue seems  to  have  been  tried  at  all.  All  that 
the  record  clearly  shows  is  the  provisions  of 
the  ordinance  itself,  and  the  further  fact  that 
this  freigiit  house  has  been  constructed  and  is 
maintained  in  accordance  with  those  provi- 
sions. It  perhaps  also  fairly  appears  that  there 
are  some  1.400  feet  front  of  public  levee,  in- 
cluding that  situated  within  the  plat  of  St. 
Paul  proper,  and  that  this  building  is  about 
350  feel  long  on  the  river  front  by  about  50 
feet  wide.  The  ordinance  is  entirely  silent  as 
to  the  length  of  time  for  which  the  privilege 
is  granted  to  the  defendant,  or  as  to  the  uses 
to  which  the  structure  maybe  devoted,  except 
as  to  the  lower  story.  Neither  does  it  in  terms 
reserve  to  the  city  any  right  to  supervise  or 
regulate  the  manner  of  its  use.  The  record  is 
also  practically  silent  as  to  the  purposes  for 
which  the  defendant  is  actually  using  this 
building,  or  as  to  the  extent  or  nature  of  de- 
fendant's traffic  with  vessels  or  other  craft 
navigating  the  river.  Under  the  terms  of  the 
ordinance,  the  defendant  might  devote  the 
whole  of  the  building,  except  the  lower  story, 
to  uses  wholly  foreign  to  "levee  purposes," 
and  entirely  disconnected  with  its  exchange 
traffic  with  craft  navigating  the  river;  and, 
for  anything  the  record  shows,  such  may  be 
the  fact.  Neither  does  it  appear  whether  there 
exists  any  present  public  necessity  for  the  use 
of  this  land  for  levee  purposes.  This  last  con- 
sideration would,  of  course,  not  be  controlling, 
for  the  fact  that  the  land  is  not  presently 
needed  for  levee  purposes  would  not  prevent 
the  city  or  state,  as  the  trustee  of  the  public, 
from  objecting  to  a  diversion  of  the  property 
to  a  use  wholly  foreign  to  or  inconsistent  with 
that  to  which  it  was  dedicated;  but,  fv^r  rea- 
sons to  be  stated  hereafter,  it  would  be  mate- 
rial in  determining  whether  the  city  or  state, 
as  such  trustee,  had  a  right  to  recall  or  revoke 
a  special  privilege  previotisly  lawfully  granted. 
But  the  fact,  if  it  be  a  fact,  that  the  ordinance 
assumes  to  grant  to  the  defendant  ri^bts  and 
privileges  greater  than  the  city  was  authorized 
to  grant,  will  not  render  the  ordinance  wholly 
,  void.     It  would   still  be  valid  to  the  extent  of 
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such  rights  and  privileges  as  the  city  was  au- 
thorized to  graDt.  We  shall  not  stop  to  con- 
sider upon  which  party  rested  the  burden  of 
proof  on  these  matters,  for,  in  view  of  the 
manner  in  which  the  case  was  tried  and  sub- 
mitted, we  are  satisfied  that  final  judgment 
for  or  against  either  party  on  these  questions 
ought  not  to  be  rendered  on  the  present  record. 
Justice  requires  that  the  cause  be  remanded  to 
the  trial  court,  to  determine,  in  accordance 
with  the  rules  we  have  endeavored  to  lay 
down,  whether  the  privileges  granted  by  the 
ordinance  do  or  do  not  amount  to  an  unlawful 
diversion  of  this  part  of  the  levee  to  a  purpose 
inconsistent  with  that  for  which  it  was  dedi- 
cated. If  they  do  not,  either  in  whole  or  in 
part,  then  the  order  for  judgment  in  favor  of 
the  plaintiff  should  be  further  modified  so  as 
to  make  it  subject  to  the  riebt  of  the  defend- 
ant to  maintain  this  building  in  accordance 
with  the  terms  of  the  ordinance.  If,  on  the 
other  hand,  such  privileges,  in  their  entirety, 
constitute  a  plain  diversion  of  the  premises  to 
an  unauthorized  use,  the  trial  court  should  so 
find,  and  in  such  case  the  present  order  for 
judgment  would  stand  unmo(iified  in  that  re- 
gard. If,  however,  the  court  should  find  that 
within  the  rules  already  suggested  the  privi- 
leges granted  by  the  ordinance  were  in  part 
authorized,  but  in  part  unauthorized,  then  the 
court  should  determine  how  far  they  were  au- 
thorized, and  how  far  they  were  not;  that  is, 
how  much  of  the  levee  is  reasonably  required 
as  a  site  for  a  freight  house  for  the  accommoda- 
tion of  defendant's  traffic  as  common  carrier, 
with  craft  navigating  the  contiguous  river,  and 
cut  down  the  operation  of  the  ordinance  to  the 
limits  to  which  its  provisions  were  authorized, 
and  modify  the  order  for  judgment  accord- 
ingly. 

If  it  be  objected  that  this  furnishes  no  defi- 
nite and  exact  rule,  the  answer  is  that  such  in- 
stances are  not  infrequent  in  the  law,  and  one 
of  the  most  useful  functions  of  the  judiciary 
is  the  exercise  of  a  sound  judgment  and  com- 
mon sense  in  such  cases.  A s  al ready  suggCHliul , 
no  such  narrow  construction  of  the  term  "levee 
purposes"  should  be  adopted  aw  to  deprive  the 
defendant  of  any  privileges  nrofwrly  granted 
to  it,  or  to  limit  too  narrowly  the  ri'nHouablo 
discretion  of  the  state  or  city  in  rotfululing  the 
use  of  the  property;  nor,  on  the  othor  Itittid, 
should  so  lax  a  conHtrucLion  In*  iniluluni  in  ns 
to  sanction  a  plain  divcrNion  of  It  to  ii  \m*  for 
eigntoand  incompatible  with  tlmt  to  which  it 
was  devoted  by  the  owner,  Any  gnint  of 
privileges  upon  lands  dedi(*u(e(l  to  a  imrllcular 
public  use  is  nccessiirily  Hubjecl  and  Nul>ordi- 
nate  to  the  rights  and  neccHHiiicK  of  the  public, 
and  may  always  Ix'  revolted  and  terminated 
M  L.  R.  A. 


whenever  required  by  the  needs  of  the  public 
in  the  use  of  it  for  the  purpose  for  which  it 
was  dedicated.    This  is  an  implied  condition 
of  every  such  grant, Jor  there  can  be  no  irrevo- 
j  cable  license,  as  agafnst  the  rights  of  the  pub- 
j  lie  to  the  full  enjoyment  of  its  easement  in  the 
I  property;  and,  as  to  when  a  condition  of  things 
I  has  arisen  that  public  interests  require  a  revo- 
I  cation  of  the  grant  or  license,  much  must  be 
'  left  to  the  discretion  of  the  state  or  municipal- 
'  ity,  as  the  trustee  of  the  public.     But  such  a 
I  license,  if  lawfully  granted,  and  subsequently 
!  acted  on  by  the  licensee,  is  not  revocable,  in 
I  the  ordinary  sense  of  the  word;  that  is,  it  is 
I  not  revocable  at  the  mere  arbitrary  pleasure  or 
'  whim  of  the  state  or  municipality.     The  li- 
I  censee  in  such  a  case  has  vested  rights  under 
I  the  license,  subject  onlv  to   the  paramount 
I  rights  of  the  general  public  in  the  property  for 
;  the  use  to  which  it  was  dedicated.     We  might 
I  also  add  that,  if  the  privileges  granted  to  the 
I  defendant  by  this  ordinance  were,  in  whole  or 
i  in  part,  authorized  as  a  legitimate  use  of  the 
i  property  for  "levee  purposes,"  the  fact  that 
such  privileges,  thus  authorized,  may  incident- 
ally benefit  the  defendant  in  a  way  not  strictly 
germane  to  "levee  purposes"  would  not  ren- 
der the  grant  a  diversion  of  the  property  to  an 
unauthorized  use.     We  may  be  pardoned  for 
adding  the  suggestion  that,  inasmuch  as  the 
plaintiff  has  accomplished  the  main  purpose 
'  of  this  suit  by  establishing  its  title  to  the  whole 
I  of  the  premises  in  dispute  as  a  public  levee, 
I  and  also  its  right  of  immediate  and  exclusive 
I  possession,  subject,  only,  to  the  right  of  the 
I  defendant,  under  the  act  of  the  legislature,  to 
I  maintain    certain  railroad    tracks   across  the 
j  property,  and  to  whatever  rights  it  may  have, 
under  this  city  ordinance,  to  maintain  this 
freight  house  on  a  certain  portion  of  the  prop- 
erty, and  as  nothing  remains  to  be  determined 
except  the  extent  of  these  rights  under  the  or- 
dinance, it  would  seem  that  two  great  and  pro- 
gressive organizations,  like  the   plaintiff  city 
and  the  defendant  railway  company,  ou^htto 
be  able,  without  further  prolonging  this  al- 
ready protracted  litigation,  to  adjust  this  mat- 
ter, on  the  legal  lines  suggested  in  this  opinion, 
on  a  liberal  basis,  that  wiU  at  once  protect  the 
rights  of  the  public  and  the  defendant  com- 
pany. 

Cause  remanded  for  a  new  trial,  but  only 
of  the  issue  considered  in  the  foregoing  opin- 
ion, and  for  such  modification  of  the  findings 
of  fact  and  conclusions  of  law  as  may  be  made 
necessary  by  the  determination  of  such  issue. 

Start,  Ch.  J.:    I  dissent. 

Bnck«  J. :    I  also  dissent. 
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J.  B.  BRIGGS,  Trustee,  etc.,  Appt, 

V. 

Town  of  RUS8ELLVILLE. 


Town  of  RU8SELLVILLE 
J.  H.  BEALL,  Appt. 


(. 
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Land  within  the  limits  of  a  town,  although 
it  has  never  been  divided  into  building  lots*  is 
subject  to  municipal  taxation  if  it  is  near  rail- 
road depots  and  shops,  has  convenient  access 
to  the  highways,  and  lies  only  a  short  distance 
from  the  business  portion  of  the  town,  so  that  it 
eojoys  the  police  protection  and  other  benefits  of 
the  towD. 

(June  80,  1808.) 

APPEAL  bv  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Logan  County  refus- 
ing to  enjoin  defendant  from  proceeding  to 
collect  a  tax  which  bad  been  assessed  against 
plaintiff's  property.  Afflrmed, 
4  PPEAL  by  defendant  from  a  judgment  of 
A  the  Circuit  Court  for  Logan  County  en- 
joining defendant  from  proceeding  to  collect 


a  tax  which  had  been  assessed  against  plain- 
tiff's property.     Bevened. 

The  facts  are  stated  in  the  opinion. 

Me»9r$,  Wilbur  F.  Browder  and  H«  P. 
Sloss  for  Bnggs  and  Beall. 

MestTB,  J.  KTBowden  and  S.  B.  Crewd- 
son  for  town  of  Russellville. 

lotndes*  J.,  delivered  the  opinion  of  the 
court: 

These  two  cases  originated  in  the  Logan  cir- 
cuit court,  involve  the  same  questions  and 
stand  upon  substantially  the  same  state  of  facts, 
except  as  to  the  condition,  use,  and  situation  of 
the  parcels  of  land,  which  it  is  claimed  on  the 
one  hand  and  denied  on  the  other  are  subject  to 
municipal  taxation.  On  that  account  they 
were  heard  together,  both  in  the  court  below 
and  in  this  court.  The  litigation  is  friendly, 
the  object  being  to  ascertain  whether  or  not  tide 
town  of  Russellville  has  the  right  to  impose 
taxes  for  municipal  purposes  on  certain  land 
belon firing  to  the  appellant  J.  B.  Brigfts,  trustee, 
in  one  case,  and  to  the  appellee,  J.  U.  Beall,  in 
the  other  case,  which  was  oriarinally  brought 
within  the  limits  of  the  town  by  an  act  of  the 
general  assembly  entitled  '*  An  Act  to  Extend 


Note.— Municipal  taxatic/n  of  ntral  lands  within 
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There  is  much  contrariety  of  opinion  amonir  the 
courts  upon  all  branches  of  this  question. 

I.  Validity  of  exemption  or  discrimination  in  rates. 

LearlDR  out  of  consideration  for  the  present  the 
conflict  upon  the  question  whether  farm  property 
can  be  constitutionally  taxed  for  municipal  pur- 
poses, there  seems  to  be  a  hopeless  conflict,  in  prac- 
tical application  of  the  rule  if  not  in  actual  ded- 
"^ion^upon  the  question  whether  or  not  an  attempted 
exemptloD  of  such  property  is  valid. 

It  is  held  that  where  the  Constitution  requires 
that  all  taxes  shall  be  uniform  the  legislature  can- 
not provide  for  the  exemption  or  lower  taxation 
of  farm  land  within  the  limits  of  the  municipality. 
Knowlton  v.  Rock  County  Supers.  9  Wis.  410. 

So,  where  the  Constitution  provides  for  the  taxa- 
tion of  all  property,  land  within  the  limits  lof  a 
municipality  cannot  be  exempted  from  municipal 
taxation.    ZanesvlUe  v.  RlohSttls,  5  Ohio  St.  60a 

So,  under  a  constitutional  provision  that  all 
taxes  assessed  by  cities  must  be  uniform  upon  all 
taxable  property  and  persons  within  the  limits  of 
the  city,  and  no  property  shall  he  exempted  there- 
from other  than  such  property  as  may  be  exempted 
from  taxation  under  the  Constitution  and  general 
laws  of  the  state,  a  special  charter  of  a  city  ex- 
emptinfr  a^eultund  property  from  taxation  is 
void.    Hay  ward  v.  People,  145  HL  56. 

Under  a  constitutional  provision  that  all  taxes 
mint  be  uniform  the  owner  of  agricultural  land  in 
^  L.  R  A.  .  13 


a  city  cannot  have  the  aid  of  the  courts  to  relieve 
him  from  municipal  taxation.  Cary  v.  Pekin,  88 
111.  154.  80  Am.  Rep.  548. 

Under  a  constitutional  provision  that  all  laws  ex- 
emptlnflr  property  from  taxation  other  than  that 
provided  for  in  the  Constitution  shall  be  void,  an 
exemption  of  aflrncultural  property  from  munici- 
pal taxation  when  such  property  is  not  provided 
for  In  the  Constitution  is  void.  Smith  v.  Americus^ 
80  6a.  810. 

On  the  other  side,  it  is  held  that  the  provision  of 
the  Indiana  Constitution  requirinir  a  uniform  and 
equal  rate  of  assessment  and  taxation  does  not  ap- 
ply to  municipal  taxes.  Hamilton  v.  Ft.  Wayne, 
40  Ind.  491. 

So,  a  provision  in  a  city  charter  exempting  from 
taxation  for  flre-department  purposes  all  unplatted 
land  containing  10  or  more  acres,  and  used  exclu- 
sively for  farming  purposes,  is  a  reasonable  and 
valid  provision.    Baldwin  v.  Hastings,  83  Mich.  689. 

The  Michigan  Constitution  requires  a  uniform 
rule  of  taxation  (art.  14,  8  11),  but  the  court  does 
not  seem  to  have  considered  the  effect  of  that  re- 
quirement upon  the  question. 

The  land  used  for  agricultural  purposes  may  be 
taxed  at  a  lower  rate  than  that  used  for  city  pur- 
poses.   Gillette  v.  Hartford,  81  Conn.  861. 

There  seems  to  be  no  provision  in  the  Connecti- 
cut Constitution  upon  the  question. 

A  law  exempting  agricultural  tracts  of  more 
than  10  acres  in  size,  while  aUowing  tracts  of  lees 
than  that  sise  to  be'taxed,  does  not  violate  consti- 
tutional provisions  requiring  the  uniform  opera- 
tion of  laws  and  forbidding  the  granting  of  special 
privileges  and  immunities.  Leicbt  v.  Burlington, 
78  Iowa,  :f9. 

Prescription  by  the  legislature  of  different  rates 
of  taxation  for  the  old  and  new  portions  of  the 
city  in  case  of  an  enlargement  of  boundaries  is 
not  an  unjust  discrimination.  The  legislature  has 
power  to  make  two  or  more  taxing  districts  of  the 
same  city  in  which  the  rates  of  taxes  shall  he  differ, 
ent.    Daly  v.  Morgan.  09  Md.  400, 1  L.  R.  A  767. 

A  statute  exempting  agricultural  land  from  taxa- 
tion in  extending  the  limits  of  a  town  is  not  In 
conflict  with  the  provisions  of   a  Constitution 
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and  DetiDe  the  Corporate  Limits  of  the  Town 
of  Russellville,  Authorize  the  Election  of  a  Po- 
lice Judge,  and  Provide  a  Sinking  Fund  for 
Said  Town,"  approved  March  12,  1869(2  Sess. 
Acts  1869,  p.  236).  Previous  to  the  passage  of 
said  act,  the  boundary  of  the  town  was  in  a  very 
irregular  and  unsatisfactory  shape,  and  while, 
in  1869,  it  was  a  thrifty,  though  quiet,  town, 
having  a  population  of  near  2,000  souls,  with  a 
reasonable  prospect  of  growth  and  of  steady 
improvement,  having  the  advantage  of  one 
railroad,  with  the  prospect  of  the  early  con- 
struction of  another,  the  main  object  of  the  ex- 
tension of  the  limits  seems  to  have  been  to  cor- 
rect the  irregular  shape  of  the  lines  defining  the 
limits  of  the  town,  and  at  the  same  time  to  ex- 
tend the  jurisdiction  of  the  municipal  govern- 
ment over  a  considerable  territory  claimed  to  be 
actually  suburban,  although  not  within  the 
lawful  limits  of  the  town.  This  the  act  ac- 
complished by  describing  a  perfect  square  of 
territory,  each  of  the  four  sides  extending  410 
poles,  with  the  county  court-house  and  public 
square  in  the  center.  By  a  previous  act,  enti- 
tled "An  Act  to  Amend  the  Charter  of  the 
Town  of  Russellville,"  approved  March  5, 1868 
(2  Sess.  Acts  1867-68,  p.  219),  the  chairman  and 
board  of  trustees  of  the  town  were  authorized 
and  empowered  to  assess  and  collect  annually 
an  ad  valorem  tax  ''of  not  exceeding  50  cents  on 
the  $100  worth  of  real  and  personal  estate 
within  the  corporate  limits  of  said  town,  and  a 


poll-tax  of  not  exceeding  $2"  on  each  titbable- 
mhabitant  of  the  town,  for  municipal  purposes. 
Subsequently  another  act  was  passed,  entitled 
"An  Act  to  Amend  and  Reduce  into  One  the 
Acts  Relating  to  the  Town  of  Russell ville," 
approved  May  1.  1880  (2  Sess.  Acts  1879, 
p.  874),  which  was  substantially  a  new  charter, 
and  under  which  the  municipal  affairs  of  the 
town  were  conducted,  until  the  passage  of  the 
act  for  the  government  of  towns  of  the  fifth 
class,  approved  July  3,  1893,  to  which  class  the 
town  of  Russell vi lie  now  belones.  By  the  act 
of  1880  the  boundary  of  the  town  was  contin- 
ued as  fixed  by  the  act  of  1869,  and  the  muni- 
cipal authorities  were  empowered  to  assess  and 
collect  taxes  for  municipal  purposes  annually 
upon  all  of  the  real  and  other  property  in  the 
town  as  of  the  10th  day  of  January,  upon  a  list 
of  the  "taxable  inhabitants  and  owners  of 
I  property  in  said  town,"  and  the  marshal  of  tb(^ 
I  town  was  invested  with  "all  the  powers  and 
t  authority  within  the  town  of  Russellville  to 
I  collect  the  town  tax  as  sheriffs  have  in  colleci- 
I  ing  the  state  tax  and  county  revenue."  Not- 
withstanding the  ample  power  of  taxation  thus 
conferred  on  the  municipal  authorities  to  asset's 
and  collect  taxes  on  their  property  within  the 
corporate  limits  of  the  town,  no  effort  was 
made  by  the  said  authorities  to  assess  or  levy  or 
collect  from  the  appellant  Briggs  and  the  ap- 
pellee Beall  taxes  upon  their  land  which  was 
brought  into  the  limits  of  the  town  by  the  act  of 


which  prohibit  the  exemption  of  private  property 
from  taxation  and  require  all  property  to  be  taxed 
in  proportion  to  its  value.  Kansas  City  v.  Cooly, 
60  Mo.  127. 

The  learislature  may  exempt  from  oity  taxation 
land  held  for  farming-  purposes.  Lee  v.  Thomas, 
48  Mo.  112. 

But  under  a  new  Constitution  the  Missouri  court 
has  changed  its  rulings. 

A  statutory  provision  permitting  the  assessment 
of  land  in  a  city  not  laid  off  Into  lots  and  blocks 
only  by  the  acre  as  agricultural  land  is  In  conflict 
with  a  constitutional  provision  that  all  property 
subject  to  taxation  shall  be  taxtnl  In  proportion  to 
its  value.    State,  Orixwold,  v.  OMtrlen.  K9  Mo.  081. 

A  statute  providing  that  no  tract  of  land  in  a 
city  over  8  acres  in  extent  shall  Im^  sutijcwt  to 
taxation  so  long  as  it  remains  undivided  and  Is 
used  for  agricultural  purp<Nie«  Is  In  conflict  with  a 
constitutional  provision  nMjulring  tuxuM  to  be  unl- 
fotm  upon  the  same  class  of  aubJecUi  within  the 
territorial  limits  of  the  authority  levying  the  same 
and  forbidding  exemptlcms  other  than  those  de- 
clared in  the  Constitution.  (Utpeland  v.  8t.  Joseph, 
126  Mo.  417. 

11.  CofiitructUm  of  ntatiUory  exemiXion  or  ditcrimi- 
tvation. 

There  are  several  cases  in  which  statutory  ex- 
emptions or  discriminations  have  been  construed 
or  enforced  without  any  discussion  as  to  tbdr 
validity. 

Under  the  Indiana  act  of  1862  a  tract  of  land, 
less  than  20  acres  of  which  were  used  for  farm  pur- 
poses, was  nor  exempt  from  city  taxation.  Conklin 
V.  Cambridge  City,  68  Ind.  180. 

A  particular  statute  exempting  farm  lands  within 
a  certain  city  from  municipal  taxation  is  not  re- 
pealed by  a  greneral  statute  subsequently  passed 
without  negative  words,  giving  a  general  power  of 
taxation  but  without  necessary  conflict  between 
the  two.    Blain  v.  Bailey,  25  Ind.  166. 

>e  Indiana  act  of  1877  providing'  for  an  exemp- 
fag'ricuitural  lands  from  municipal  taxation 
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was  not  retroactive  in  its  operation.    Stllz  v.  In- 
dianapolis, 81  Ind.  582. 

Although  the  land  is  platted  for  the  purpose  of 
sale  in  parcels,  each  of  which  contains  more  than 
5  acres,  it  is  not  within  the  provision  of  the  Indiana 
statute  taxing  platted  land  if  it  is  vacant  and  not 
usei  for  town  purposes.  South  Bend  v.  CushiUfr. 
123  Ind.  290. 

In  Henderson  v.  Lambert,  8  Bush.  607,  it  appeared 
that  farm  lands  had  been  expressb*  exempted  from 
oity  taxation  by  act  of  the  legislature. 

In  St.  Louis  V.  Allen,  13  Mo.  400,  the  power  to  tax 
the  added  land  was  made  dependent  on  the  makinir 
of  certain  suggested  Improvementsjn  the  vicinity 
of  the  added  territory. 

But  when  the  improvement  was  made  the  land 
might  be  taxed  at  city  rates  for  the  remainder  of 
the  year.    Benoist  v.  St.  Louis,  10  Mo.  170. 

A  requirement  that  the  land  shall  be  assessed  by 
the  acre  does  not  require  the  assessment  to  be  made 
at  the  value  of  the  land  for  farm  purpoees.  but  the 
taxing  power  may  take  into  consideration  the  value 
of  the  land  for  any  purpose.  Benoist  v.  St.  Louis* 
15  Mo.  668. 

In  Serrlll  v.  Philadelphia*  38  Pa.  366,  the  court 
construed  certain  tax  exemptions  which  were  given 
by  statute  in  favor  of  rural  lands,  holding  that  one 
covering  all  rural  lands  was  repealed  by  a  subse- 
quent one  covering  only  marsh  lands  so  as  not  to 
give  a  double  exemption  to  the  latter. 

The  mere  fact  that  the  land  is  held  with  the  ex- 
pectation of  a  rise  in  value  will  not  make  it  taxable 
if  it  is  used  for  farm  purposes  or  is  unoccupied, 
under  a  charter  making  farm  lands  or  land  vacant 
or  unoccupied  taxable  at  a  lower  rate  than  general 
city  property.    Gillette  v.  Hartford,  31  Conn.  351. 

Cinder  the  Louisiana  act  of  1860  a  distincUon  is 
made  between  rural  and  urban  property.  Muoici-* 
pality  No.  3  v.  Michoud,  6  La.  Ann.  606. 

Under  the  Indiana  statutes  affrloultural  land 
within  a  city  is  subject  to  city  school  taxes  and 
such  special  assessments  as  alfect  it  in  the  same 
manner  as  other  property,  but  it  is  only  subject  to 
general  city  taxes  to  an  amount  equal  to  the  rate 
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1800,  and  afterwards  by  the  act  of  1880.  until  | 
the  efforts  made  for  that  purpose  wbich  fur- ' 
Dished  tbe  occasion  for  the  present  litigation. 
As  we  take  it,  tbe  taxes  now  involved  were  as- 
sessed in  1898;  under  tbe  autbority  of  acts  in 
force  previous  to  tbe  passage  of  tbe  said  act  of 
July  3,  1893.  Action  was  instituted  by  eacb 
of  the  parties  seeking  to  enjoin  tbe  town  and 
the  collector  of  the  town  tax  from  proceeding 
to  collect  these  taxes,  which  had  been  assessed 
by  the  municipal  authorities  on  their  said  re- 
spective parcels  of  laud  within  the  limits  of 
the  town.  Tbe  issues  having  been  made  up  in 
each  case,  in  tbe  case  of  tbe  appellant  Briggs 
tbe  court  adjudged,  in  substance,  that  bis  land 
was  lawfully  assessed,  and  that  he  was  liable 
for  the  tax,  and  bis  petition  was  dismissed; 
but  in  tbe  case  of  tbe  appellee  Beall,  tbe  court 
adjudged,  in  brief,  that  bis  land  was  not  law- 
fully assessed,  or  subject  to  the  tax,  and  that 
be  was  not  liable  therefor,  and  tbe  municipal 
authorities  were  pepeiually  enjoined  from  pro- 
ceeding to  collect  tbe  tax  that  thejr  were  then 
seeking  to  collect  from  bim  on  bis  said  land. 
These  appeals  are|  prosecuted  to  reverse  tbe 
judgment  in  eacb  case. 

In  tbe  case  of  Brings,  trustee,  it  appears 
that  be  was  living  with  bis  family  upon  12 
acres  of  land  that  were  included  within  the 
limits  of  tbe  town  by  the  acts  of  1869  and 
1880,  which  have  been  referred  to,  and  that 
the    dwelling    house  and  all  other  improve- 


ments were  erected  thereon  in  1872.  The 
track  of  tbe  Ix>ui8ville  &  Nashville  Railroad 
lies  in  front  of  this  ground  and  is  the  south 
boundary  of  it  We  do  not  deem  it  necessary 
to  go  into  lengthy  detail  of  the  facts  material 
especially  in  the  Briggs  case.  It  is  sufUcient 
to  say  that  tbe  facts  show  that,  although  there 
was  no  public  street  or  alley  or  sidewalk 
contiguous  to  his  ground,  he  and  his  family  bad 
convenient  access  to  tbe  public  streets  of  the 
town  by  a  driveway  out  of  his  lawn  across  tbe 
said  railroad  track,  and  thence  across  a  meadow 
in  which  Mrs.  Briggs  had  an  interest,  to  tbe 
Hopkinsville  pike,  laid  down  on  tbe  map  of  tbe 
town  as  "Hopkinsville  Street,"  wbich  leads  to 
tbe  public  square  and  tbe  principal  busi  doss  part 
of  the  town,  and  which  is  a  prolongation  of  the 
main  center  street  in  tbe  original  boundary. 
His  ground  is  82  poles  from  the  passenger  de- 
pot of  the  said  railroad,  at  which  is  the  near- 
est sidewalk.  The  same  may  be  said  concern- 
ing tbe  land  of  appellee  Beall.  Brigg's  res- 
idence IS  also  something  more  than  1,000 
feet  from  tbe  electric-light  plant  which  sup- 
plied the  town,  and  from  wbich  his  residence 
was  supplied,  over  a  line  erected  at  bis  own 
expense,  with  light,  which  was  the  nearest 
point  in  the  business  part  of  tbe  town  to  his 
bouse.  He  bad  a  number  of  tenement  houses 
situated  south  of  tbe  said  railroad  track,  and 
somewhat  nearer  to  his  ground  than  the  elec- 
tric-light plant.    The  facts  show  further  that 


assessed  io  the  several  townships  for  ffeneral  town-  | 
ship  purposes.    Leeper  v.  Houth  Bend,  106  Ind.  2^i 
Dickerson  v.  FrankliD,  112 lod.  178. 

III.  Right  to  repeal  txemptiorw. 

An  exemption  from  municipal  taxation  may  be 
repealed  at  any  time.  McCallie  v.  Cbattanooffa,  3 
Head,  317. 

The  limitation  of  the  rate  of  taxation  to  be  placed 
on  agricultural  land  may  be  repealed  at  any  time. 
VTashbum  v.  Oshkosh,  60  Wis.  468.     * 

The  le^slature  may  repeal  a  provision  for  the 
exemption  or  lower  taxation  of  agricultural  prop- 
erty at  any  time.  Powell  v.  Parkersburff,  28  W. 
Va.  688;  Probaaoo  v.  MoundaviUe,  11  W.  Va.  601. 

A  statute  fixing-  the  size  of  the  tract  which  is 
exempt  from  taxation  lower  than  was  the  rule 
when  certain  property  was  annexed  to  tbe  city  will 
apply  to  that  property  if  it  is  within  its  provisions. 
Winser  v.  Burllngrton,  68  Iowa,  279. 

IV.  Validity  of  taxation  of  farm  landa. 

Upon  the  question  of  the  power  to  tax  farm  land 
ttaere  Is  also  direct  conflict. 

One  line  of  cases  holds  that— 

Tbe  taxation  of  farm  property  within  the  limits 
of  a  city  for  city  purposes  cannot  be  said  to  be  a 
takinir  of  property  without  due  process  of  law  how- 
ever ^reat  the  hardship  or  unequal  the  burden. 
Kelly  V.  PiUsburirh,  104  U.  S.  78,  26  L.  ed.  668. 

A  statute  ^vinjr  a  municipal  corporation  power 
to  tax  all  land  within  its  limits  is  not  in  violation 
of  the  Indiana  Constitution,  cannot  be  held  void 
because  ft  is  unjust,  and  does  not  take  private 
property  for  public  use  without  compensation. 
Logansport  v.  Seybold,  60  Ind.  286. 

The  prohibition  affalnst  taking  private  property 
for  public  use  without  compensation  has  no  appli- 
cation to  the  taxation  of  property.  Oroff  v.  Fred- 
erick City,  44  Md.  67;  Martin  v.  Dlx,  62  Miss.  68, 24 
Am.  Kep.  66L 

Hie  extension  of  city  limits  so  as  to  include  farm 
hwds  and  subject  tbem  to  taxation,  is  not  uncon- 
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stitutional.    Giboney  v.  Cape  Girardeau,  58  Mo.  141: 
State.  Patterson,  v.  McKeynolds,  61  Mo.  291)8. 

The  charter  may  authorize  taxation  of  all  the 
property  within  the  corporate  limits.  Barker  v. 
State,  18  Ohio,  514. 

Farm  land  enJoyinR  no  direct  advantage  from 
the  municipal  improvements  is  not  exempt  for 
that  reason  from  payment  of  municipal  taxes. 
Hummelstown  v.  Brunner,  17  Pa.  Co.  Ct.  140. 

Tbe  question  of  the  taxation  of  rural  property 
within  the  limits  of  a  municipality  rests  solely  with 
the  legislature,  and  such  taxation  is  not  unconstitu- 
tional because  not  equal  and  uniform  for  tbe  reason 
that  the  rural  property  does  not  receive  the  same 
benefit  that  urban  property  does,  nor  because  it  is 
a  taking  of  private  property  for  public  use  without 
compensation.    Norris  v.  Waco,  67  Tex.  636. 

The  taxation  of  a  dairy  farm  included  in  the  city 
limits  for  general  municipal  purposes  is  not  an  un- 
constitutional  taking  of  private  property  without 
just'compensation,— atleast  where  tbe  Constitution 
requires  that  taxes  shall  be  uniform  in  respect  to 
persons  and  property  within  the  Jurisdiction  of 
the  body  levying  the  tax.  Ferguson  v.  Snohomish. 
8  Wash.  668,  24  L.  R.  A.  796. 

If  the  legislature  includes  the  new  territory  in 
the  municipality  without  any  direction  as  to  its 
liability  for  taxation  it  will  be  liable  to  municipal 
taxation  for  past  debts  as  well  as  for  current  ex- 
penses.   Madry  v.  Cox,  78  Tex.  688. 

If  the  proceedings  to  Incorporate  the  land  into 
the  city  are  valid  the  taxes  will  be  valid.  Lancas- 
ter County  V.  Rush,  85  Neb.  119. 

If  the  legislature  has  power  to  annex  the  terri- 
tory to  tbe  municipality,  when  It  is  annexed  the 
municipality  has  the  right  to  tax  it.  Weeks  v. 
Milwaukee,  10  Wis.  242. 

On  the  other  side  It  is  held  that- 
Subjecting  to  municipal  taxation  farm  property 
which  cannot  be  benefited  by  municipal  expend- 
itures is  a  taking  of  private  property  for  public  pur- 
poses without  Just  compensation.  People  v.  Dan- 
iels, 6  Utah,  200,  5  L.  R.  A.  444:  Ellison  v.  Linford,  7 
Utah,  166. 
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his  ground  was  Dot  divided  up  into  lots,  but 
that  it  coDstituted  one  lot,  upon  which,  with 
ample  means,  he  had  erected  a  splendid  urban 
residence,  where  he  and  his  family  were  in  a 
position  to  enjoy,  and  had  the  privilege  of  en- 
joying, if  they  chose  to  avail  themselves  of  it,  all 
of  the  advantages  and  conveniences  which  were 
to  be  afforded  by  or  derived  from  the  presence 
and  energy  of  the  municipal  government,  not 
only  for  comfort,  but  for  protection  as  well. 
Appellee  Beall  was  the  owner  of  180  acres  of 
land  situated  on  the  western  and  northwestern 
boundarv  of  the  town  as  established  by  the  act 
of  1869.  but  all  of  his  land,  up  to  the  commence- 
ment of  his  action,  had  always  been  used  as 
farming  lands,  and  only  77i  acres  of  it  were 
included  in  the  said  town  boundary,  through 
which,  as  shown  on  the  map  of  the  town,  the 
Owensboro  &  Nashville  Railroad  track  runs 
from  north  to  south.  No  part  of  this  land  had 
ever  been  divided  into  lots  since  the  act  of 
lb69.  Uis  residence  was  on  that  part  of  his 
farm  that  lay  outside  of  the  limits  of  the  town, 
and  the  approach  to  it  was  from  the  Hopkins- 
ville  pike,  and  from  a  point  thereon  beyond 
the  west  line  of  the  town  boundary.  That 
part  of  his  land  within  the  town  boundary,  as 
It  appears  from  the  map  of  the  town  is  about 
equally  divided  by  the  track  or  line  of  the 
Owensboro  &  Nashville  Railroad,  but  no 
streets  or  alleys  had  been  laid  out  through  anv 
part  of  it,  but  that  part  of  it  east  of  said  rail- 


road is  situated  on  the  Greenville  pike,  which 
is  a  prolongation  northward  of  Main  street, 
and  is  laid  down  on  the  map  as  "Qreenville 
Street,"  which  the  municipal  authorities  in 
1882  and  since  improved  at  considerable  ex- 
pense and  for  some  distance  out.  and  in  front 
of  Beairs  land,  but  just  how  far,  or  to  what 
point,  the  record  does  not  show  with  certainty, 
but  probably  to  a  point  nearly  half  way  the 
length  of  his  line  fronting  on  said  street  or 
pike.  Along  this  street,  and  on  both  sides  of 
it,  and  adjoining  fieall's  land  on  the  west  side, 
there  are  several  houses,  which  were  occupied 
mostly  by  colored  persons,  erected  on  lots 
which  were  originally  a  part  of  the  tract 
in  question,  but  they  were  laid  off,  and  sold 
prior  to  1869.  The  occupants  of  said  houses 
used  the  said  street  as  the  only  way  of  ingress 
and  egress  from  the  premises,  and  appellee 
Beall  used  it  also  when  going  to  and  from  that 
part  of  his  land  which  he  eotered  through  a 
gate  opening  on  the  said  street  or  pike.  That 
part  of  this  parcel  of  land  lying  between  the 
line  of  the  Owensboro  &  Nashville  Railroad 
and  Greenville  street  is  wet,  but  good  meadow 
land,  and  water  rises  on  and  flows  from  it 
under  a  culvert  constructed  across  the  said  street 
at  the  expense  of  the  town.  There  is  an  area 
of  84  acres  of  land  between  appellee  Beall's 
land  and  the  business  part  of  the  town,  upon 
which  there  were  not  any  improved  lots,  ex- 
cept that  of  appellant  Briggs.     Appellee  Beall 


The  eztenston  of  the  limits  of  a  city  over  outly- 
ins  farm  lands  is  in  reality  nothiDgr  more  than  an 
attempt  to  tax  land^'a  certain  distance  outside  the 
limits  of  the  city,  and  is  in  effect  the  takingr  of  pri- 
vate property  without  compensation.  Morford  v. 
Unger,  8  Iowa,  82;  Lang  worthy  v.  Dubuqu&,13  Iowa, 
86. 

In  Cheaney  v.  Hooser,  9  B.  Hon.  880,  it  is  intimated 
that  the  extension  of  the  limits  of  a  city  over  an 
adjoining  farming  land  simply  for  the  purpose  of 
Increasing  the  revenues  of  the  city  without  any 
benefit  to  the  farm  would  be  an  uoconstitutionai 
taking  of  private  property  for  public  use  without 
compensation.  And  that  intimation  was  adopted 
and  applied  as  law  in  Covington  v.  Bouthgate,  15  B. 
Mon.  401. 

An  uninhabited  tract  of  land  nowhere  adjoining 
an  existing  village,  and  in  which  the  village  has  no 
special  interest,  cannot  be  made  a  part  of  the  vil- 
lage for  the  mere  purpose  of  increasing  the  corpo- 
rate revenues  by  the  exaction  of  taxes.  Smith  v. 
Sherry,  50  Wis.  210.  This  is  put  upon  the  ground 
that  such  action  would  be  an  abuse  of  the  consti- 
tutional power  that  the  legislature  shall  provide 
for  the  organization  of  cities,  and  Incorporated  vil- 
lages. 

If  the  city  limits  are  extended  to  include  agricul- 
tural property  which  is  not  benefited  by  the  ex- 
tension and  cannot  be,  but  is  farming  land  simply, 
the  attempt  to  tax  is  taking  private  property  for 
public  use  without  compensation  contrary  to  the 
provisions  of  the  Constitution.  Parkland  v.  Gaines, 
88  Ky.  Sie. 

But  a  subjection  of  hind  to  taxation  by  the  ex- 
tension of  town  limits  is  not  unlawful  unless  the 
legitimate  object  of  improving  the  town  shall  have 
been  palpably  perverted  to  the  unauthorized  pur- 
pose only  of  lessening  the  burden  of  taxation  on 
the  Inhabitants  who  would  not  be  otherwise  bene- 
fited by  the  extension.  Swift  v.  Newport,  7  Bush,  37. 

It  is  no  invasion  of  constitutional  rights  to  require 

^ich  enjoys  the  benefits  of  a  town  and  is  sur- 

>)y  buildings  and  has  enjoyed  the  enhanced 

use  of  the  building  of  the  town  to  be 
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taxed  as  city  property.    Simms  v.  Paris  (Ky.)  1  S. 
W.64a 

Local  taxation  authorized  by  hiw  cannot  be 
deemed  a  taking  of  private  property  without  just 
compensation,  unless  it  is  palpable  that  persons  or 
their  property  are  subjected  to  such  burden  for 
benefit  of  others  for  purposes  in  which  they  have 
no  interest  and  to  which  they  are  therefore  not 
justly  t)ound  to  contribute.  Elkton  Trustees  v. 
Gill,  94  Ky.  188. 

kV.  Power  of  courts. 

Some  of  the  courts  assume  that  under  the  depart- 
mental system  of  government  the  question  uf  mu- 
nicipal taxation,  the  same  as  that  of  the  annexation 
of  territory  to  the  municipality  (see  note  to  State, 
Richards,  v.  (Cincinnati,  27  L.  R.  A.  787),  is  purely 
one  for  the  legislature,  and  that  the  courts  wUl  not 
interfere  with  legislative  action. 

If  the  limits  of  the  municipal  corporation  have 
been  constitutionally  extended  the  courts  are  pow- 
erless to  interfere  with  the  taxation  of  agricultural 
lands  within  the  extended  limits.  Santa  Rosa  v. 
Coulter,  58  CaL  687;  Dixon  v.  Mayes,  72  Cal.  168. 

In  a  case  involving  validity  of  a  tax  on  the  prop- 
erty of  a  mining  company  the  court  said  It  would 
not  enter  upon  an  inquiry  as  to  whether  the  owner 
of  the  property  is  benefited  by  the  tax  or  not,  for 
the  purpose  of  determining  its  validity.  Gold  Hill 
v.  Caledonia  Silver  Min.  Co.  6  Sawy.  675. 

When  the  lawmaking  department  of  the  govern- 
ment has  exercised  its  judgment  in  relation  to  the 
assessment  of  taxes,  the  courts  have  no  power  to 
interfere  unless  the  fundamental  law  of  the  land 
has  been  violated.    Linton  v.  Athens,  58  G a.  588. 

Where  agricultural  land  is  not  within  the  exemp- 
tions made  by  the  Constitution  and  statutes  uf  the 
state,  it  will  not  be  exempt.  Mendenhall  v.  Bur- 
ton. 42  Kan.  570. 

If  the  property  has  been  included  within  the 
limits  of  the  city,  the  question  of  the  right  to  tax 
it  is  precluded,  and  the  rule  is  that  all  property  sit- 
uated within  the  city  must  bear  its  proper  portion 
of  taxes  and  must  be  assessed  as  dty  property.   The 
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bad  never  voted  for  town  oflQcers,  or  held  any 
office  in  said  town,  but  was  engaged  in  mer- 
cantile and  other  business  in  the  town,  and 
owned  other  property  in  the  town.  The  lands 
of  both  Briffgs  and  Beall,  the  taxes  on  which 
are  involved  in  this  litigation,  are  in  the  vicinity 
of  the  passenger  and  freight  depots  of  the 
Louisville  &  Nashville  Railroad,  and  the  shops 
of  the  Oweosboro  A  Nashville  Railroad,  as 
shown  by  the  map  of  the  town,  but  tbey  are 
situated  on  the  side  of  the  line  or  track  of  the 
former  road  opposite  to  them,  which  has  to  be 
crossed  in  passing  from  their  lands  to  the  busi- 
ness part  of  the  town,  the  court-house  and  the 
public  square. 

The  foregoing  statement  contains  the  princi- 
pal facts  that  are  material  to  the  questions 
raised  in  the  two  cases.  It  is  contended  by 
counsel  for  the  appellant  Briggs,  and  the  ap- 
pellee Beall  that  neither  parcel  of  ground  was 
subject  to  municipal  taxation,  briefly,  because 
it  is  not  urban  propertv,  and  had  never  been 
used  as  such,  or  aivided  into  lots;  that  the 
owners  had  never  consented  to  the  extension 
of  the  boundary  of  the  town  so  as  to  include 
their  land  within  the  town  limits;  that  they 
bad  never  received  any  benefits  from  the 
municipal  government,  or  consented  to  be 
taxed  by  it;  and  that  to  compel  them  to  pay 
taxes  on  their  said  lands  to  the  town  for 
municipal  purposes  would  be  the  takiog  of 
private  property  without  any  compensation. 


On  the  other  hand,  it  is  contended  by  counsel 
for  the  town  that  the  situation  of  the  two 
properties  is  such,  with  reference  to  the  streets 
of  the  town,  and  with  reference  to  other  houses 
and  lots  within  the  limits  that  are  subject  to 
muoicipal  burdens,  as  to  make  it  proper  and 
right  that  tbey  should  be  subject  to  their  fair 
proportion  of  these  burdens,  which  are  neces- 
sary to  the  maintenance  of  municipal  govern- 
ment for  the  benefit  and  convenience  of 
the  inhabitants  of  the  town,  and  for  the  pres- 
ervation of  public  order.  Numerous  cases  of 
a  character  similar  to  these  cases,  and  in 
which  the  same  questions  were  raised,  have 
been  decided  by  this  court,  and  in  no  such 
case  has  it  been  held  that  the  general  assembly 
did  not  have  the  constitutional  power  to  fix 
the  territorial  limits  of  municipal  corporations^ 
either  by  acts  6f  original  incorporation,  or  by 
subsequent  acts  extending  their  boundary  lines. 
We  do  not  understand  counsel  here  to  deny 
that  the  general  assembly  had  the  constitu- 
tional authority  to  pass  the  acts  of  1869  and 
1880  by  which  the  limiu  of  the  town  of  Rus- 
sell ville  were  extended.  Nor  do  we  under- 
stand counsel  to  hold  that  the  municipal  power 
or  authority  within  the  limits  of  the  town  as 
defined  by  those  acts  is  restricted,  except  in 
respect  of  the  power  to  tax  the  added  territory. 
There  were  other  purposes  for  which  the  gen- 
eral assemblv  had  the  constitutional  power  to 
extend  the  jurisdiction  of  municipal  govern - 


court  says:  *' It  would  breed  unwarrantable  con- 
fusion with  our  asMSsments,  and  produce  endleas 
strife  in  our  taxation,  to  permit  any  body  of  land 
that  has  been  declared  a  part  of  an  Incorporated 
city  to  be  taxed  as  farming  land,  the  same  as  if  it 
was  Dot  embraced  within  the  city  limits."  Uurla 
V.  Kansas  City,  40  Kao.  788. 

The  question  whether  the  benefits  resulting  from 
the  extension  uf  the  limits  authorized  the  burden 
of  oontributinir  to  existing  debts  of  the  city  Is  for 
the  legislature  to  determine.  Stoner  v.  Floumoy, 
28  La.  Ann.  850. 

The  question  of  the  taxation  of  rural  property 
within  the  city  limits  la  for  the  legislature,  and  not 
for  the  courts,  and  the  courts  will  not  interfere  al- 
thouirh  the  tax  is  harsh  and  oppressive.  New  Or- 
leans V.  Michoud,  10  La.  Ann.  768. 

In  New  Orleans  v.  Cazelar,  27  La.  Ann.  IfiS,  where 
it  appeared  that  complalnant^s  property  was  sev- 
eral miles  distant  from  the  outskirts  of  the  city  and 
consisted  in  part  of  original  forest,  the  court  held 
that  the  power  to  extend  the  limits  of  the  city  was 
absolute,  and  that  the  Constitution  required  the 
taxes  within  the  city  limits  to  be  equal  and  uni- 
form, so  that  there  was  no  relief  to  complainant 
from  such  taxation. 

In  St.  Louis  V.  Russell.  9  Mo.  507,  it  is  held  that  the 
power  of  the  legishiture  to  extend  the  limits  of  a 
municipality  are  unlimited  and  It  is  assumed  that 
the  power  of  taxation  accompanies  the  extension 
of  the  limits. 

Rural  land  which  lies  within  the  limits  of  a  mu- 
nictpal  corporation,  and  which  belonirs  to  a  class 
of  property  selected  for  taxation,  cannot  be  re- 
lieved from  a  levy  for  municipal  purposes  on  the 
irround  that  it  receives  no,  or  an  Inadequate,  bene- 
fit from  the  expenditure  of  the  money  so  raised. 
Scate,  Bailey,  v.  Brown,  68  N.  J.  L.  162. 

In  Manly  v.  RalelRh,  4  Jones,  Eq.  870,  where  a  suit 
was  brouffbt  to  enjoin  the  collection  of  taxes  on 
the  added  territory,  the  court  says  the  power  of  the 
legislature  to  extend  the  limits  of  the  town  Is  ab- 
solute. 

If  the  discretion  as  to  annexation  of  land  to  a 
34  L,  R,  A. 


municipality  Is  committed  to  county  commission- 
ers, the  court  cannot  interfere  with  the  exercise  of 
such  discfetlon  on  the  ground  that  the  resulting 
taxation  will  bear  unjustly  on  Individuals  within  the 
annexed  territory.  Powers  v. Wood  County  Comrs. 
8  Ohio  St.  286:  Blanchard  v.  Bissell,  11  Ohio  St.  96. 

The  question  of  the  taxation  of  rural  land  for 
municipal  purposes  is  for  the  legislature,  and  not 
for  the  courts.  Kelly  v.  Pittsburgh,  86  Pa.  170, 27 
Am.  Bep.  688. 

The  courts  are  powerless  to  afford  relief  if  agri- 
cultural lands  are  taxed.  Davis  v.  Point  Pleasant, 
a2W.Va.28B. 

In  Land,  Log  ft  L.  Co.  v.  Brown,  78  Wis.  294. 3  L.  K. 
A.  472,  the  court.  In  considering  the  power  of  the 
legislature  to  authorize  a  village  to  levy  a  tax  on  all 
the  property  in  the  town  in  which  the  village  was 
situated,  said  it  is  for  the  legislature  to  fix  the  lim- 
its of  a  taxing  district,  and  not  for  the  court. 

Under  a  constitutional  provision  that  all  prop- 
erty within  the  limits  of  a  taxing  power  shall 
be  equally  taxed,  a  court  will  not  [withdraw  land 
from  the  taxing  district  after  the  Incurring  of 
Indebtedness  so  that  the  result  would  be  to  throw 
greater  burdens  on  the  remaining  land.  Gales- 
burg  v.  Hawklnson,  75  III.  152. 

Conversely,  some  of  the  courts  assume  the  power 
to  supervise  the  action  of  the  legislature,  and  some 
others,  which  have  decided  that  the  power  rests  ab- 
solutely In  the  legislature,  have  intimated  that  they 
would  control  any  abuse  of  such  power.  The  po- 
sition of  the  latter  courts  seems  Inconsistent  b*?- 
cause  if  the  power  is  atMoiute  in  the  legislature  it 
would  seem  that  the  court  would  have  nothing  to 
say  about  it,  and  in  the  states  m  which  the  courts 
exercise  the  right  to  interfere  it  is  because  of  al- 
leged abuse  of : power  by  the  legislature.  So  that 
the  difference  between  the  two  rules  rests  rather 
upon  the  degree  of  abuse  than  upon  the  question 
of  power. 

The  legislature  cannot  authoriase  a  city  to  tax  for 
its  support  land  not  reasonably  considered  to  be  city 
property.    Bradshaw  v.  Omaha,  1  Neb.  16. 

But  in  Turner  v.  Althaus,  6  Neb.  54,  that  case  wan 


19S 


Kentl'cky  Court  of  Appeals. 


Juke., 


meDt  over  territory  conti^ous  to  a  town  or 
city  by  extending  its  limits,  besides  that  of 
taxation.  This  might  be  done  in  any  case  in 
anticipation  of  the  future  growth  of  the  town 
or  city,  for  the  purposes  of  police  protection, 
and  the  like.  Such  an  exercise  of  legislative 
power  was  not  violative  of  the  constitutional 
guaranty  of  private  property  to  the  owners, 
because  the  land  was  still  their  own,  and  could 
not  be  taken  or  appropriated  for  any  public 
use.  such  as  for  streets  or  alleys,  without  their 
consent,  or  without  just  compensation  there- 
for. Cheaitey  v.  Eoaser,  9  B.  Mon.  330:  Svdft 
v.  Ncioport,  7  Bush,  37.  It  will  be  found  on 
investigation,  we  think,  that  in  most  of  the 
states  the  courts  will  not  interfere  in  such  cases 
to  relieve  property  owners  from  taxation  by 
the  municipal  authorities,  because  municipal 
government  being  an  important  part  of  the 
governmental  machinery  of  the  state,  it  is  the 
peculiar  province  of  the  legislative  department 
— the  lawmaking  power — to  define  or  provide 
a  method  of  denning  the  limits  of  municipal 
corporations,  and  to  clothe  them  with  the 
powers  of  local  government,  and  that  the  pro- 
priety of  legislative  action  in  this  regard  may 
not  be  questioned.  In  this  state,  however,  as 
well  as  in  several  other  states,  it  has  long  been 
the  established  doctrine  that  the  courts  will 
relieve  against  the  burden  of  municipal  taxa- 
tion, following  the  extension  of  the  boundary 


lines  of  a  town  or  city,  in  cases  where  "the 
legitimate  obiect  of  improving  the  town"  has 
been  "palpably  perverted  to  the  unauthorized 
purpose  only  of  lessening  the  burden  of  taxa- 
tion on  the  inhabitants,  who  will  not  be  other- 
wise benefited  by  the  extension."  8wift  v. 
Newport,  supra.  In  the  case  of  Elkton  Trus- 
tees V.  QUI,  94  Ky.  138,  following  Cheaney  v. 
Hooser,  supra,  and  Maltus  v.  Sfiields,  2  Met. 
(Ky.)  553,  the  doctrine  is  stated  in  the  follow- 
ing language:  "The  protection  afforded  to, 
and  advantages  received  by,  the  citizen  from  a 
municipal  government  are,  in  the  meaning  of 
the  Constitution,  just  compensation  for  taxa- 
tion imposed  in  order  to  maintain  it.  And  lo- 
cal taxation  authorized  by  law  cannot  be 
deemed  taking  private  property  without  just 
compensation,  unless  it  is  palpable  that  per- 
sons, or  their  property,  are  subjected  to  such 
burden  for  benefit  of  others  for  purposes  in 
which  they  have  no  interest  and  to  which  they 
are  therefore  not  justly  bound  to  contribute." 
In  that  case  a  parcel  of  6  acres  of  land,  em- 
bracing the  residence  and  lawn  of  the  owner, 
which  was  within  the  limits  of  the  town,  the 
the  land  being  a  part  of  a  tract  containing  46 
acres,  which  was  used  for  agricultural  pur- 
poses, the  part  including  the  .residence  being 
adjacent  to  two  streets  of  thetown.  was  held 
to  be  subject  to  taxation  by  the  town.  In  Mal- 
tus  V.  Shields  it  was  held  that  a  lot  of  about  9 


departed  from,  and  the  court  held  tbat  except  in 
eases  where  the  sole  object  of  the  extension  of  tbe 
limits  was  to  increase  tbe  revenue  of  tbe  city, 
which  was  not  passed  upon,  the  question  of  the 
extension  of  the  limits  of  the  city  was  for  the  legis- 
lature, and  that  when  the  limits  were  extended  the 
taxation  upon  all  the  property  within  the  extended 
limits  Should  be  uniform  aocordin«r  to  its  value. 

Tbe  courts  will  interfere  to  restrain  municipal 
taxation  where  the  owner  of  the  property  cannot 
be  benefited  in  a  municipal  point  of  view.  Langr- 
worthy  v.  Dubuque,  16  Iowa,  271. 

The  courts  will  limit  the  Ime  of  municipal  taxa- 
tion to  the  line  where  it  ceases  to  be  for  purposes 
beneficial  to  the  proprietor  in  a  municipal  point  of 
view.    Fulton  v.  Davenport,  17  Iowa,  404. 

In  order  to  Justify  interference  by  the  court 
tbere  must  be  such  a  flairrant  case  as  authorizes 
the  conclusion  at  first  blush  tbat  the  taxation  is 
a  mere  taking  of  private  property  for  public  use. 
Sharp  v.  Dunavan,  17  B.  Mon.  228. 

In  Re  Little  Meadows,  35  Pa.  885,  where  an  attempt 
was  made  to  Incorporate  a  villas  with  a  great  deal 
of  farm  land  within  its  limits,  the  court  says  it  is 
quite  unjust  to  give  a  village  such  an  extension, 
for  this  puts  all  the  farm  lands  around  it  in  the 
power  of  the  real  villagers  to  tax  them  as  they 
please  and  expend  all  tbe  tax  for  themselves.  But 
the  question  in  the  case  was  the  interpretation  of 
the  power  given  by  tbe  legislature,  and  not  the 
question  of  the  power  of  the  legislature. 

The  wisdom  or  discretion  of  the  exercise  of  tbe 
power  of  taxation  cannot  be  interfered  with  by  the 
courts  unless  it  has  been  so  grossly  perverted  as  to 
be  a  manifest  violation  of  the  Constitution.  Hew- 
itt's Appeal.  86  Pa.  66. 

If  the  statute  provides  tbat  the  city  council  shall 
discriminate  between  agricultural  lands  and  city 
lands  the  discretion  is  committed  to  them  to  de- 
termine which  shall  be  taxed  as  city  lands,  and  the 
court  will  not  interfere  with  that  discretion  unless 
it  is  abused.    Erie  v.  Reed,  118  Pa.  468. 

in  the  Judgment  of  tbe  legislature  tbe  in- 

\  suburban  population  demands  local  reg- 

nd  the  peace,  tranquillity,  and  order  of 


the  public  indicate  that  such  is  necessary,  there  is 
constitutional  power  to  so  enact  and  tax  for  such 
purposes  tbe  real  estate  of  tbe  people  whether  the 
lands  are  large  or  small.  There  is  no  power  in  the 
courts  to  control  the  action  of  the  legislature  when 
the  power  to  tax  is  conferred  in  good  faith  to  up- 
hold local  government  and  give  police  regulations 
to  the  people,  and  not  merely  to  impress  taxable 
property  for  revenue  purposes  in  order  to  lighten 
tbe  burdens  of  others.  Arbegust  v.  Louisville,  2 
Bush,  271. 

The  Federal  courts  are  tK>und  by  the  decisions  of 
the  state  upon  the  question  as  to  restraining  col- 
lection of  taxes  upon  farm  lands  within  tbe  city 
limits  for  city  purposes.  Oliver  v.  Omaha,  8  DilL 
868;  Kountze  v.  Omaha.  5  DUl.  448. 

VI.  What  property  in  iaxdblt. 

Each  case  roust  he  determined  upon  its  own  pe- 
culiar facts.    Brooks  v.  Polk  (X>unty,  62  Iowa,  46a 

If  tbe  land  is  so  situated  tbat  tbe  city  cannot 
grade  and  improve  streets,  erect  its  public  works, 
or  extend  public  protection  to  its  citiaens  proper 
without  at  the  same  time  giving  tbe  owner  of  the 
land  tbe  full  benefit  and  greatly  enhancing  tbe 
value  of  his  property,  the  power  to  tax  arises.  Ful- 
ton v.  Davenport,  17  Iowa,  404;  Davis  v.  Dubuque, 
20  Iowa,  458. 

A  lot  which  is  l)eneflt€»d  by  the  improvements 
and  current  expenditures,  as  well  as  permanently 
enhanced  in  value,  is  liable  to  taxation  for  mu- 
nicipal purposes;  but  it  is  not  liable  to  taxation  if  it 
is  not  accessible  by  any  street  leading  to  tbe  busi- 
ness part  of  tbe  city  and  has  no  additions  or  im- 
provements near  it,  while  it  is  surrounded  on  all 
sides  by  land  used  exclusively  for  agricultural  pur- 
poses.   O'Hare  v.  Dubuque,  2S  Iowa,  144. 

In  determining  whether  lands  of  a  rural  oharac- 
ter  situated  within  the  limits  of  a  city  are  benefited 
by  the  municipal  government,  tbe  purpose  for 
which  they  are  held  is  a  controlling  fact  to  be  con* 
sidered.  If  hold  as  city  property  to  be  put  upon 
the  market  whenever  they  reach  a  value  corre- 
sponding to  the  view  of  the  owner,  tbey  ought  to 
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acres  in  the  town  of  West  CoviDgton,  upon 
which  the  owner  resided,  and  a  part  of  which 
was  in  cultivation,  and  part  containing  ever- 
greens and  shrabs  and  a  large  number  of  fruit 
trees,  was  constitutionally  subject  to  taxation 
for  municipal  purposes.  In  the  case  of  Sharp 
V.  Dunavan,  17  B.  Mon.  223,  it  was  held  that 
where  a  town  is  extended  by  improvement,  so 
as  to  give  those  living  adjacent  to  the  town 
boundary  all  the  advantages  which  the  citi- 
zens enjoy  from  the  local  government  of  the 
town,  the  legislature  had  Hlhe  constitutional 
power  to  extend  the  limits  of  the  town  and 
subject  the  owners  of  the  property  within  the 
extension  to  taxation  for  town  purposes,  and 
that  the  legislative  discretion  in  the  location  of 
the  lines  of  the  extension  could  not  be  ques- 
tioned or  controlled  by  the  courts.  In  that 
case  34  acres  of  land,  including  the  residence 
of  the  owner,  being  a  part  of  a  tract  of  140 
acres  which  were  used  for  agricultural  pur- 
poses only,  were  brought  within  the  limits  of 
the  town'by  the  legislative  act.  The  owner's 
residence  was  situated  25  poles  from  the 
original  boundary  of  the  town,  and  155 
poles  from  the  center  of  the  business  part  of 
the  town,  and  near  enough  to  enjoy  the  ad- 
vantages of  schools,  churches,  and  the  busi- 
ness of  the  town.  This  case  and  that  of  CAea- 
ney  v.  Hooser  arose  under  the  act    of  1846, 


extending  the  boundaries  of  the  town  of  Hop- 
kinsville.  Another  case — that  of  Stiles  v.  Dun- 
navan  (MSS.  Opin.) — ^originated  under  the 
same  act,  in  which  it  was  decided  that  the  land 
of  the  owner  that  was  brought  within  the  lim- 
its of  the  town  by  the  said  act,  containing  22 
acres,  and  used  as  a  residence,  and  for  pastur- 
ing and  other  agricultural  purposes,  was  liable 
to  municipal  taxation.  The  foregoing  refer- 
ences are  sufficient  to  show  the  doctrine  that 
has  prevailed  in  this  state  upon  this  question, 
and  the  manner  in  which  it  has  been  applied. 
Applying  it  to  these  two  cases,  we  find  that  the 
facts  exhibited  by  the  records  before  us,  fairly 
viewed,  do  not  make  out  a  case  that  would 
authorize  the  interference  of  the  court  in  be- 
half of  either  appellant  Briggs  or  appellee 
Beall.  Considering  the  character  and  location 
of  their  property,  its  proximity  to  the  two  rail- 
roads, their  depots  and  shops,  running  through 
and  located  in  the  town,  and  to  the  business 
portion  of  the  town,  the  actual  and  prospective 
growth  of  the  town,  and  the  propriety,  under 
existing  conditions,  of  extending  the  police  ju- 
risdiction of  the  town  over  the  locality,  and  the 
benefits  and  advantages  necessarily  afforded  to 
and  enjoyed  by  them,  by  reason  of  the  very 
existence  and  presence  of  the  municipal  gov- 
ernment, in  common  with  other  citizens  and 
property  owners  on  whom  the  burden  of  main- 


be  taxed  as  other  city  property.    Durant  V.  Kauff- 
maa,  34  Iowa,  194. 

The  mere  fact  that  a  city  residence  consists  of  30 
acres  does  not  exempt  it  from  city  taxation  if  it  is 
used  for  residence,  lawns,  orchards,  groves,  etc., 
which  make  It  a  fine  piece  of  residence  property. 
Ihid. 

If  the  lands  are  enhanced  in  value  by  the  prox- 
imlty  of  the  settled  portion  of  the  dty  and  the 
prospect  of  its  soon  becominsr  ffood  city  property 
it  is  liable  to  city  taxation.  Brooks  v.  PoIk/)ounty, 
^  Iowa,  44K). 

In  order  to  exempt  land  within  a  city  from 
municipal  taxation  it  is  not  sufScient  merely  to 
show  that  it  is  used  for  a^culturai  purposes,  but 
it  must  be  shown  that  it  Is  used  exclusively  for 
such  purposes,  and  that  it  does  not  derive  such 
benefit  from  the  expenditure  of  city  taxes  as  to 
make  it  taxable  for  city  purposes.  Tubbesinir  v. 
Burlinfrton,  68  Iowa,  691. 

A  tract  of  18  acres  of  land  occupied  as  a  home- 
stead surrounded  on  all  sides  by  platted  land  and 
having  all  the  benefits  of  ligrht,  water,  streets,  and 
fire  protection  common  to  that  portion  of  the  city 
is  subject  to  municipal  taxation,  althouff  h  it  is  not 
subdivided  by  streets  or  alleys  nor  platted.  Per- 
kins V.  Burlington,  77  Iowa,  568. 

In  Ford  v.  North  Des  Moines,  80  Iowa,  620,  the 
claim  was  made  that  there  was  an  unreasonable 
extension  of  the  municipal  boundaries  thereby 
makinir  the  subjecting  of  the  property  to  taxation 
for  abuttlnir  streets  unconstitutional,  but  the 
court  held  that  the  mere  fact  that  the  property  was 
overflowed  by  hifrh  water  of  the  river  was  no  reason 
why  it  should  not  be  annexed  to  the  municipality. 

Under  a  statute  exemptinir  land  in  grood  faith  for 
asrricultural  purposes  land  held  for  speculation  is 
not  exempt,  although  It  is  at  the  time  used  for 
agricultural  purpoees  and  is  not  laid  off  into  lots  or 
blocks.  F^arwell  v.  Des  Moines  Brick  Mfg.  Ck>. 
aowa)66N.  W.176. 

Land  abutting  on  the  main  street  of  a  city  is 
taxable,  although  it  contains  18  acres,  has  never 
been  platted  in  lots  and  blocks,  and  a  part  of  it  has 
always  been  used  for  agricultural  purposes.  Men- 
denbaU  v.  Burton.  40  Kan.  970. 
^L.R.A. 


The  mere  fact  that  the  land  is  devoted  to  agricul- 
tural purposes  is  not  sufficient  to  exempt  it  from 
taxation.  The  question  to  be  determined  is  whether 
or  not  the  actual  condition  of  the  town  and  its 
growth  authorized  it  to  include  the  land  within  its 
bounds.    Maltus  v.  Shields,  2  Met.  (Ky.)  568. 

In  order  to  render  land  liable  to  city  taxation, 
there  must  be,  not  only  benefits  actual  or  pre- 
sumed, but  also  a  town  or  city  population  on  or 
near  the  Und  creating  a  necessity,  or  at  least  ren- 
dering it  not  unreasonable  that  the  municipal  gov- 
ernment should  be  extended  over  it.  Courtney  v. 
Louisville,  12  Bush,  419. 

A  tract  of  15  acres  of  which  7  or  8  are  used  for 
pasture,  1  for  garden,  and  the  remainder  for  resi- 
dence, barn,  etc.,  is  not  land  used  exclusively  for 
agricultural  purposes  within  a  statute  exempting 
such  land  from  taxation.  Simms  v.  Paris  (Ky.>  1 
8.  W.  54S. 

The  mere  fact  that  the  land  is  used  exclusively 
for  garden  purposes  is  not  sufficient  to  exempt  it  if 
it  enjoys  all  the  advantages  which  the  corporation 
affords  others.  Eifert  v.  Oentral  Covington,  91  Ky . 
194. 

Where  the  complainant  kept  boarders  who 
worked  in  the  town,  and  stores  had  been  erected 
near  his  property,  he  could  not  enjoin  the  collec- 
tion of  the  tax  on  the  ground  that  the  limits  of  the 
town  were  extended  solely  to  increase  the  revenue 
of  the  town  at  his  expense.  Beatty  ville  v.  Daniels, 
16  Ky.  L.  Rep.  798. 

Where  the  proportion  of  the  complainant^s  land 
which  is  within  the  to  wn  limits  is  only  6  acres,and  he 
has  sold  a  portion  of  his  tract  at  an  enhanced  value 
because  of  the  proximity  of  the  town,  while  the 
streets  are  laid  out  past  his  property  and  build- 
ings surround  it,  he  cannot  complain  if  he  is  taxed 
for  municipal  purposes.  Elkton  Trustees  v.  Gill, 
94  Kv  188. 

In  State,  Paulison,  v.  Taylor,  86  N.  J.  L.  184,  the 
court  asks.  Can  a  man  keep  a  farm  or  a  large  guden 
in  the  midst  of  a  city  or  within  dty  limits  and  claim 
that  it  shall  be  valued  only  according  to  the  uses  to 
which  he  applies  it  without  regard  to  its  actual 
market  value? 

A  statute  requiring  farm  land  to  be  assessed  by 
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taining  it  bad  been  cast,  it  was,  in  our  opinion, 
reasonable  and  just  to  require  tbem  and  tbeir 
property  to  bear  a  dua  proportion  of  the  bur- 
den. By  forbearinj^  for  so  many  years  to  as- 
sess their  property,  it  is  manifest  that  the  mu- 
Dicipal  authorities  were  not  seekine  to  foster 
private  interests,  or  to  lighten  the  burden  of 


other  taxpayers,  by  extending  the  boundaries, 
of  the  town;  and  when  at  last  they  did  attempt 
to  subject  this  property  to  taxation  it  was  un- 
der circumstances  and  conditions  that  showed 
that  these  parties  were  to  be  equal  sharers  with 
every  other  property  owner  in  the  town  of  the 
benefits  of  the  municipal  government. 


the  acre  te  do  lonflrer  applicable  if  the  land  has 
been  laid  off  into  lots  and  blocks.  State,  Oombes, 
V.  Vanhorne.  89  N.  J.  L.  444. 

A  statute  ezemptingr  property  used  for  farm 
purposes  applies  only  to  land  used  for  the  cultiva- 
tion of  crops  or  the  pastunure  of  stock,  and  not  u> 
dwelling  bouses  and  their  appurtenances.  Carrlger 
V.  MorrlstowD,  1  Lea,  110. 

If  the  streets  are  extended  to  the  oomplainant^s 
property,  and  he  is  afforded  police  protection,  he  is 
subject  to  municipal  taxation.  Cook  v.  Crandall,  7 
Utah.  844. 

A  lot  not  used  for  airrfcultural  purposes,  and 
situated  so  near  the  city  as  to  be  protected  and 
benefited  by  the  municipal  government,  is  not  ex- 
empt from  city  taxation.  Butler  v.  Muscatine,  11 
Iowa,  488;  Henhey  v.  Muscatine,  28  Iowa,  184. 

Land  adapted  to  city  uses,  deriving  increased 
value  from  the  proximity  of  the  city  and  having  a 
city  population  near  it  rendering  the  city  govern- 
ment over  it  reasonable,  is  liable  to  city  taxation. 
But  the  court  says  undoubtedly  land  held  for  and 
adapted  to  agricultural  purposes  only  cannot  be 
subjected  to  ordinary  municipal  taxation  simply 
because  of  proximity  to  a  city,  although  this  fact 
may  afford  extra  facilities  for  reaching  the  city, 
and  render  It  more  valuable:  nor  merely  t)eoau8e 
of  improvements  constructed  by  the  munfcipailty. 
Torbltt  V.  LouisvlUe  (Ky.)  4  S.  W.  845. 

In  a  territory  the  district  to  be  taxed  for  munlo- 
ipal  purposes  must  be  confined  to  the  limits  indi- 
cated by  the  buildings  or  public  improvements  of 
the  city,  and  such  outside  district  as  is  so  near  that 
it  is  prolMble  that  the  protection  of  the  police  will 
be  extended  to  it  or  that  the  benefits  of  the  im- 
provements made  with  municipal  taxes  will  be 
received  by  its  residents  and  property.  People  v. 
Daniels,  6  Utah,  288, 6  L.  R.  A.  444. 

If  the  property  cannot  be  regarded  as  town  lots, 
but  is  used  for  agricultural  purposes  alone,  while 
the  city  improvements  do  not  extend  near  it  and 
there  are  only  a  few  houses  in  its  vicinity,  it  can- 
not be  subjected  to  municipal  taxation.  Coving- 
ton V.  Arthur,  12  Ky.  L.  Rep.  168. 

Where  the  land  is  unplatted  and  is  used  for  agri- 
cultnrar  purposes,  and  is  distinct  from  the  platted 
portion  of  the  town  and  from  streets  and  lights,  it 
is  exempt,  although  the  dwelling  was  at  one  time 
rented  to  a  person  who  did  not  occupy  it  for  agri- 
cult  utal  purposes.  Taylor  v.  Waverly  (Iowa)  68  N. 
W.347. 

Thirteen  acres  of  land  owned  by  a  merchant 
doing  business  within  the  city,  1  acre  of  which  be 
has  improved  and  uses  for  a  residence,  lawn,  and 
outbuildings,  is  agricultural  if  the  remainder  of 
the  tract  is  used  for  cultivation  and  pasture. 
Tubbesing  v.  Burlington.  68  Iowa.  681. 

In  a  petition  to  sever  certain  land  from  a  munic- 
ipality on  the  ground  that  it  was  agricultural 
land,  the  court  says  it  is  conceded  that  it  is  not  lia- 
ble for  municipal  taxation.  It  Is  further  said  cities 
ought  not  to  be  permitted  to  retain  lands  within 
their  limits  which  are  not  needed  for  city  purposes 
and  which  are  not  benefited  by  being  within  the 
corporation,  against  the  will  of  the  owners,  for  the 
more  purpose  of  deriving  revenue  therefrom. 
Bvans  v.  Council  Bluffs,  66  Iowa,  288. 

Land  used   for  agricultural  purposes,   remote 

■• *•--  olty  proper  and  not  near  to  any  street  or 

*ias  been  worked,  is  not  liable  to  taxa- 


tion for  city  purposes.  Deeds  v.  Sanborn,  26  Iowa, . 
419;  Deiman  v.  Fort  Madison,  80  Iowa,  642. 

VII.  Power  of  munieipcdily  to  exempt. 
The  municipality  cannot  exempt  agriculturHl 
property  from  taxation  if  the  power  is  not  con- 
ferred by  the  legislature.    Third  Municipality  v. 
Ursullne  Nuns,  2  La.  Ann.  611. 

VIII.  Original  incarporcMon, 
The  fact  that  the  land  is  included  within  the  mu- 
nicipality at  its  original  incorporation,  and  not  by 
extension  of  its  limits,  does  not  change  the  rule  as- 
to  exemption  from  liability.  Bueil  v.  Ball,  20  Iowa, 
282;  Deeds  v.  Sanborn,  22  Iowa,  214. 

IX.  AneamenU. 

The  principles  applying  to  assessments  are  some- 
what different  from  those  applying  to  taxation  in 
general,  and  are  set  out  in  notes  to  Re  Madera  Ir- 
rig.  Dist  Bonds  (Oal.)  14  L.  R.  A.  766;  Davis  v.  Litch- 
field (IlL)  21  L.  R.  A.  668;  and  Raleigh  v.  Peace 
(N.  C.)  17  L.  R.  A.  380.  But  for  the  purpose  of  show- 
ing how  the  conflict  of  decision  runs  into  even  this, 
branch  of  the  subject,  attention  is  called  to  the  fol- 
lowing oases: 

In  Pennsylvania,  where  the  rule  of  absolute- 
power  in  the  legislature  is  applied  to  other  cases,  it 
is  held  that  farm  lands  cannot  be  charged  with  the- 
expenses  of  improving  the  streets  running  through 
them.  Scranton  v.  Pennsylvania  Coal  Co.  106  Pa. 
446. 

•  On  the  other  side,  Maryland  holds  that  an  assess- 
ment for  benefits  may  be  authorized  upon  propert3' 
outside  of  city  limits.  There  is  a  strong  distinction 
between  such  an  assessment  and  regular  city  taxes. 
Brooks  V.  Baltimore.  48  Md.  266. 

So,  special  paving  and  curbing  assessments  are 
not  taxes  for  '*any  city  purpose'*  within  the  mean- 
ing of  the  Iowa  exemption  hiw.  Farwell  v.  Des 
Moines  Brick  Mfg.  Co.  (Iowa)  66  N.  W.  176. 

So,  in  Indiana  an  exemption  of  agricultural  pnip- 
erty  from  general  city  taxation  does  not  apply  to. 
assessments  for  improvements.  Kalbrter  v.  Leon- 
ard,  34  Ind.  407. 

Agricultural  land  within  a  city  is  subject  to  local 
assessments  for  street  improvement.  Taber  v.. 
Grafmiller.  100  Ind.  206. 

If  the  property  is  within  the  limits  of  the  town, 
and  abuts  on  a  street  upon  eachsideof  which  lots  are 
platted,  upon  many  of  which  lots  houses  are  built, 
so  that  the  construction  of  a  highway  is  reasonable, 
the  abutting  lots  maybe  assessed  for  the  work«  al- 
though a  portion  of  the  lots  adjoin  farm  property 
in  the  rear  and  are  not  built  upon.  Hood  v.  Leb- 
anon, 12  Ky.  L.  Rep.  818. 

X.  Method  of  raiMna  (juestion. 

If  the  property  has  been  unlawfully  annexed  to- 
the  city  the  collection  of  a  tax  thereon  may  be  en- 
Joined.    Peru  V.  Boarss,  66  Ind.  876. 

The  question  of  the  validity  of  the  tax  cannot  be 
raised  by  a  suit  against  the  collector  for  levying 
on  and  selling  property  for  the  nonpayment  of  the 
tax.    Walden  v.  Dudley,  49  Mo.  421. 

The  power  of  a  city  to  tax  farm  land  cannot  be 
called  In  question  in  an  injunction  suit  by  th<>^ 
owner  to  restrain  the  execution  of  an  order  annex- 
ing the  property  to  the  city.  StllK  v.  Indianapolis^ 
36  Ind.  515.  H.  P.  F. 
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The  taxes  iDYolved  in  these  cases  having 
been  levied  and  ass^sed  under  laws  existing 
before  the  passage  of  the  act  of  July  8,  1898. 
providing  for  the  government  of  towns  of  the 
fifth  class,  it  is  not  necesssary  to  pass  upon 
any  question  that  might  be  raised  under  any 
of  the  provisions  of  Uiat  act  bearing  upon  the 
question  of  municipal  taxation.  Kor  is  itnec- 
essarv  for  us  to  determine  the  effect  of  the 
provisions  of  our  present  Constitution  requir- 
ing that  taxes  shall  be  uniform  upon  all  prop- 
erty subiect  to  taxation  * 'within  the  territorial 
limits  or  the  authority  levying  the  tax,"  and 
prohibiting  the  exemption  from  taxation  of  any 
property  except  such  as  is  exempted  by  the  Con> 
slitution.  Copeland  v.  St.  Joieph,  126  Mo.  417. 
Il  is  only  necessary  to  say  that  under  the  pro- 
visions of  the  Constitution  all  property  not  ex- 


empted by  that  instrument  is  required  to  be 
* 'assessed  for  taxation  at  its  fair  cash  value, 
estimated  at  the  price  it^would  bring  at  a  fair 
voluntary  sale."  This  plain  requirement  will 
prevent  exorbitant  and  arbitrary  valuations, 
and  placing  more  than  an  equal  and  just  pro 
portion  of  the  public  burdens  ou  any  taxpayer. 
Finding  no  error  in  the  judgment  in  theame 
of  Briggt,  truttee,  the  judgment  is  afflrtned. 
But,  for  the  reasons  ^ven,  the  Judgment  in  the 
case  of  appellee  Beall  is  reversed.  It  is  conceded 
by  counsel  for  the  town  that  only  so  much  of 
his  propertv  as  lies  between  the  Owensboro  & 
Nashville  tlailroad  and  Greenville  street  or 
pike,  ought  to  be  subjected  to  taxation  in  this 
proceeding,  and  the  cause  is  accordingly  re- 
manded, with  directions  to  so  adjudge. 
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and  competitive  biddmflr,  as  required  by  the 
Tennenee  statutes  (Mill,  ft  V.  Code,  1 1751)  can- 
not  be  lawfully  made  by  a  building  and  loan  as- 
sociation, but  are  usurious  if  the  premium  is 
more  than  lawful  interest. 

2.  Paymente  of  does  apon  stoek  In  a 
tralUUnc  and  loan  asaoeiatioB  eaanot 
be  ere<med  upon  a  usurious  loan  to  a  stock- 
bolder  io  wlndinir  up  the  affairs  when  the  asso- 
ciation is  insolvent,  eince  such  credit  would  re- 
lieve the  borrowing  shareholder  from  his  share 
of  the  losses  and  throw  them  all  on  the  nonbor- 
rowing  stockholders. 

8.  Payment  of  does  in  advance  nnder 
an  agfeement  with  a  bntldlng  and  loan 
■■■ociatlon  for  Interest  upon  the  advances 
until  tliey  are  absorbed  by  dues  4oes  not  entitle 
the  stockholder  in  case  of  the  insolvency  of  the 
association  to  be  treated  as  a  creditor  with  the 
right  to  repayment  of  his  advances  with  interest, 
—especially  when  the  agreement  for  Interest 
thereon  was  not  warranted  by  the  charter. 

4.  A  mlstalcen  declaration  of  the  ma- 
toritjr  of  stock  by  a  building  and  loan  asso- 
ciation when  the  stock  is  in  fact  not  matured 
will  not  make  the  stockholder  a  creditor  or  put 
him  in  the  position  of  a  holder  of  matured  stock 
In  subsequently  winding  up  the  affairs  of  the  as- 
aoolation  when  insolvent. 

(October  14, 1806.) 

APPBAL  by  complainaDt  and  others  from 
a  decree  of   the  Court  of  Chancery  Ap- 
peals  modifying  a  decree  of    the  Chancery 


Court  for  Knox  County  Id  a  proceeding  to  • 
wind  up  the  affairs  of  an  insoiveut  buildin/z: 
association.    Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oreen  *  Shields  and  Webb  A 
HcClnnff,  for  appellants,  Post  and  advance 
payment  stockholders: 

These  contracts  have  in  them  all  of  the  ele- 
menu  of  mutuality  and  equality  of  benefits 
which  take  the  contracts  out  of  the  usury 
laws  and  make  them  valid  as  building  and 
loan  contracts. 

Patterson  v.  Workingmen*s  Bldg.  dk  L.  Asso. 
14  Lea,  698. 

The  construction  of  a  written  contract  is  a 
matter  of  law  which  this  court  determines 
for  itself  without  embarrassment  from  the 
holding  of  the  court  of  chancery  appeals. 

Toomey  v.  Atyoe,  95Tenn,  374. 

Borrowing  stockholders  are  estopped  to 
deny  the  validity ^of  their  subscriptions  for 
stock  or  to  dispute  that  they  are  stockholders 
in  said  association. 

Morawetz,  Priv.  Corp.  2d  ed.  §$  108,  116: 
Morrow  v.  Nashville  Iron,  8.  &  C.  Co.  87 
Tenn.  262,  3  L.  R.  A.  37;  Gartwright  v.  Dick- 
inson, 88Tenn.  488,  7  L.  R.  A.  706;  Endlich, 
Bldff.  Asso.  §§  60.  61. 

The  borrower's  relation  to  the  association  as 
borrower  is  separate  and  distinct  from  his  re- 
lation to  it  as  a  stockholder. 

Endlich,  Bldg.  Asso.  t;§  448,  477,  478. 

The  payment  of  dues  U|x>n  stock  are  not 
payments  to  the  mortgage  debt,  and  do  not 
ipsofatto  work  an  extinguishment  of  so  much 
of  the  mortgsge,  and  hence,  they  are  not  to  be 
regarded  as  partial  payments. 

Endlich,  Bldg.  Asso.  2d  ed.  §477;  Rogers  v. 
Hargo,  92  Tenn.  35. 

The  usury  in  the  loan  would  only  entitle  the 
borrower  to  have  the  contract  of  loan  purged  of 


NonL--OD  the  question  of  the  riffht  to  apply 
payments  made  on  stock  in  a  buildingr  and  loan  as- 
sociation as  credits  on  a  mort^i^re  given  by  the 
stockholder,  see  Southern  Bldsr.  ft  L.  Asso.  v.  An- 
84L.  R  A. 
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Buist  v.  Bryan  (8.  C.)  29  L.  K.  A.  127;  Randall  v. 
National  BldR.,  L.  ft  P.  Union  (Neb.)  29  L.  R.  A.  13i^ 
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its  usury,  and  could  in  no  way  affect  the  valid- 
ity of  the  borrower's  stock  id  the  association. 

The  insolvency  of  an  association  and  its  in- 
ability to  carry  out  its  contract  with  the  bor- 
rower work  the  same  result. 

Roger%  v.  Hargo,  92  Tenn.  88. 

Mr,  Jalias  Parker,  for  8.  V.  Armstrong: 

The  objection  to  the  validity  of  the  action  of 
the  association  in  declaring  the  stock  matured 
resolves  itself  into  an  insistance  that  the  declar- 
ation of  dividends  was  erroneous  and  therefore 
illeeal. 

The  capital  stock  of  a  corporation  is  a  trust 
fund  for  the  payment  of  creditors.  This 
lies  at  the  basis  of  the  doctrine  of  the  illegality  of 
€lividends  which  encroach  on  the  capital  stock. 

2  Thomp.  Corp.  ^  2186. 

In  the  case  at  bar  there  are  no  creditors  ask- 
ing the  court  to  enforce  this  doctrine  intended 
alone  for  their  benefit. 

Upon  the  declaration  of  a  dividend  by  direc- 
tors it  becomes«^c^  instanti  the  property  of  the 
shareholders,  and  can  be  recovered  by  them  as 
a  debt  notwithstanding  the  intervention  of  a 
condition  of  insolvency. 

Cook,  Stock  &  Stockholders,  2d  ed.  §  548. 

When  one  paying  money  under  mistake  has 
deprived  the  party  paid  of  legal  rights,  or  in- 
fluenced him  to  waive  or  lose  them,  the  plain- 
tiff will  be  estopped  to  show  his  mistake  and 
to  recover  the  payment  so  made. 

Quild  V.  Baldridge,  2  Swan,  295. 

It  is  not  an  answer  to  this  contention  to  say 
that  the  directors  who  made  the  mistake  were 
the  common  agents  of  all  the  stockholders  in- 
cluding this  appellant.  As  to  dividends  the 
corporation  and  the  stockholder  to  whom 
such  dividend  was  declared  stand  at  arm's 
length  and  in  opposition. 

Cook,  Stock  &  Stockholders,  2d  ed.  $g  548 

The  relation  between  the  withdrawing 
stockholder  whose  withdrawal  notice  has  ma- 
tured, and  the  corporation,  is  that  of  creditor 
and  debtor. 

Endliofa,  Bldg.  Asso.  g  186. 

The  intervention  of  a  condition  of  known 
insolvency  between  the  creation  of  this  rela- 
tion and  the  withdrawing  stockholder's  getting 
his  money  does  not  change  his  relation  back 
again  to  that  of  stockholder,  and  in  wind- 
ing up  the  insolvent  association  the  withdraw- 
ing stockholder  whose  withdrawal  notice  has 
matured  is  entitled  1o  be  paid  in  priority  to 
•ther  stockholders. 

E  dlich,   Bldg.  Asso.  §  486. 

The  right  of  the  stockholder  who  gives 
votice  of  withdrawal  in  accordance  with  the 
by-laws  and  whose  notice  under  those  by-laws 
has  matured  is  prior  to  that  of  general  stock- 
holders. The  ground  for  this  holding  is  that 
this  is  the  contract  method  of  terminating  the 
relationship  of  stockholder  and  creating  the 
relationship  of  creditor.  That  reason  applies 
with  its  full  force  to  this  case,  although  the  in- 
itiative step  here  was  taken  by  the  corporation 
and  only  assented  to  by  the  stockholder. 

Messrs.  Laeky,  Sanford,  A  T^rson*  for 
€urtis,   Armstrong,  Condon,  and  Hunt: 

*^  esssential   fact   to  constitute    usury 


■*trport  V.  Cook  (Ark.)  46  Am. 
e. 


St. 


The  statutes  chartering  building  and  loan 
associations  must  be  strictly  complied  with  or 
the  loan  will  be  held  usurious. 

Bates  V.  People's  Sav,  dk  L.  Asso,  42  Ohio  St. 
655;  Reeve  v.  Ladies'  Bldg.  Asso,  (Ark.)  18  L.  R. 
A.  184,  noU. 

If  usurious  then  it  must  be  governed  by  the 
rules  governing  other  usurious  loans, — the 
borrower  chargid  with  the  sum  actually  re- 
ceived and  credited  with  all  sums  paid,  whether 
interest,  dues,  or  fines. 

Williar  v.  Baltimore  Butehertt  Loan  dt  A, 
Asso.  45  Md.  547;  Kupfert  v.  Outtenberg  Bldg, 
Asso,  80  Pa.  471;  Southern  Bldg  <&  L,  Asso,  v. 
Anniston  Loan  d  T,  Co.  101  Ala.  582,  29  L.  R. 
A.  120. 

In  no  event  can  appellants  be  required  to  pay 
back  on  their  loans  more  than  the  amounts  they 
actually  received  less  the  sums  they  paid 
thereon  as  interest, credited  as  partial  payments, 
they  sharing  losses  with  other  stockholders 
upon  the  sums  paid  in  by  them  as  dues. 

Rogers  v.  Hargo,  92  Tenn,  85. 

The  investing  stockholders  who  had  paid  in 
advance  of  March  27,  1895,  are  not  preferred 
creditors,  are  simply  stockholders,  and  have 
that  much  more  of  capital  invested  in  the 
corporation . 

The  facts  found  bjr  the  appellate  court 
stamp  the  loans  as  usurious. 

Beece  v.  Ladies'  Bldg.  Asso,  supra;  Endlich, 
Bldg.  Asso.  1st  ed.  §§  858,  855,  856;  2d  ed. 
g  4(S;  Martin  v.  Nashville' Bldg,  .4m0.  2Coldw. 
418. 

Whenever  a  loan  is  found  to  be  usurious  then 
the  borrowers  have  the  right  to  have  every 
payment  made  by  them  to  the  creditor  credited 
on  the  loan. 

Martin  v.  Nashville  Bldg.  Asso,  and  Southern 
Bldg,  &  L.  Asso.  v.  Anniston  Loan  d  T.  Co. 
(Ala.)  29  L.  R.  A.  120,  note,  and  authorities 
there  cited;  Endlich,  Bldg.  Asso.  1st  ed.  §  496. 

The  case  at  bar  conclusively  entitles  the 
borrower  to  a  credit  for  all  of  his  payments. 
The  association  being  the  creditor  has  received 
from  the  borrower  so  much  money  as  dues  on 
the  stock  held  by  it  as  collateral.  Where  a 
creditor  making  a  usurious  loan  and  taking 
collateral  from  his  debtor  receives  and  collects 
on  the  collateral  money  he  is  clearly  chargeable 
with  the  collections  on  collateral.        i 

Endlich,  Bldg.  Asso.  2d  ed.  §  477;  Lord  v. 
Ocean  Bank,  20  Pa.  886,  59  Am.  Dt«.  728. 

If  the  transaction  is  not  brought  within  the 
provisions  of  the  acts  governing  loan  associa- 
tions it  must  be  govern^  by  the  rules  govern- 
ingother  cases  of  mortgagor  and  mortgagee. 

Williar  v.  Baltimore  Butchers*  Loan  dt  A. 
Asso.  45  Md.  547. 

Even  where  the  borrowing  stockholder  is  in 
default  and  the  association  seeks  to  enforce  its 
mortgage  against  him  he  is  entitled  to  have 
credited  on  his  debt  the  amount  without  inter- 
est he  has  paid  on  his  stock. 

2  Endlich,  Bldg.  Asso.  §§  149,  482. 

Messrs,  HeBdersoii,Joarolmoii,Welck- 
er«  A  Hndson*  and  Cormiek*  Henderson* 
A  SansoB&  for  interveners. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  filed  to  wind  up  the  defendant 
company  as  an  insolvent  corporation,  and  to 
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properly  and  equitably  distribute  its  assets.-  It 
was  filed  by  a  shareholder  and  creditor.  The  as- 
sociatioD  answered, and  admitted  its  insolveDcy, 
and  a  decree  was  pronounced  maintainiog  the 
bill  as  ageueral  cr^itors'  bill,  adjudging  the  cor- 
poration as  insolvent,  and  recjuiring  all  creditors 
to  come  in  and  file  their  claims,  and  a  receiver 
was  appointed.  The  chancellor  passed  upon 
the  rights  of  the  various  parties,  and  gave 
decree  accordingly.  The  case  was  appealed, 
and  the  court  of  chancery  appeals  has  passed 
upon  the  questions  involved,  and  the  cause  is 
now  before  us  on  appeal  by  several  parties. 
The  questions  presented  are  important,  and 
some  of  them  quite  difficult.  We  are  content 
to  mention  and  dispose  of  them  as  presented. 
It  is  found,  as  a  matter  of  fact,  by  the  court 
of  chancery  appeals,  that  the  by-laws  of  the 
association  contain  a  provision  that  no  funds 
of  the  association  should  be  loaned  for  a  greater 
premium  than  80  per  cent,  and,  as  a  matter  of 
fact,  that  the  loans  were  not  made  under  com- 
petitive bids,  but  bv  agreement  between  the 
borrowers  and  association,  at  a  fixed  premium, 
and  were  evidenced  by  notes  payable  six  years 
after  date,  and  secured,  principal  »nd  interest, 
by  mortgages  upon  real  estate.  These  mort- 
gages further  provided  to  secure  the  dues  and 
fines  prescribed  by  the  by-laws.  No  loans 
appear  to  have  been  made  to  parties  other 
than  stockholders  in  the  association,  and  the 
stock  of  the  borrowing  shareholder  was  in 
each  instance  by  the  contract  pledged  to  the 
association,  to  secure  the  loans  made  in  addition 
to  the  real-estate  mortgages.  The  court  of 
chancery  appeals  find  that  these  mortgages 
and  notes  matured  at  a  definite  time,  and  were 
enforceable  at  maturity,  irrespective  of  the 
maturity  of  the  stock  hypothecated  to  secure 
the  loans.  The  court  of  chancery  appeals  held, 
under  this  finding  and  statement  of  facts,  that 
all  of  the  loans  made  by  the  association  to  its 
members  were  in  violation  of  the  laws  of  the 
state  in  regard  to  usury,  and  that,  in  the  ad- 
justment and  settlement  of  the  rights  of  the 
parties,  the  loans  should  be  purged  of  all  usury. 
It  is  not  necessary  to  dwell  upon  the  question 
of  whether  the  loans  as  made  by  the  association 
were  unlawful,  unwarranted,  and  usurious. 
We  have  recently  passed  upon  this  question  in 
one  of  its  features  in  the  case  of  MeCauley 
V.  Workingman's  Bldg,  it  8.  Asso,  in  which 
we  held  that  such  loans  were  unlawful  and 
usurious,  under  the  statutes  of  our  state,  when 
the  premium  was  fixed  upon  which  loans  could 
be  made,  and  the  money  was  not  loaned  under 
free  and  competitive  bidding,  as  required  by 
the  statutes.  It  is  not  necessary  for  us  to  go 
further  in  this  case.  MeCavlmf  ▼.  Working- 
man's  Btdff.  dt  8.  Asso.  97  Tenn.  — .  In 
accord:  Patterson  v.  Workingmen^t  Bldg.  A 
L.  Amo.  14  Lea,  696:  Bates  v.  PeopU*$  8av.  A  L, 
Asso.  42  Ohio  St.  655;  Endlich,  Bldg.  Asso.  2d 
ed.  400-411;  Id.  1st  ed.  894,  897:  Beete  v. 
Udies  Bldg.  Asso,  (Ark.)  18  L.  R.  A.  184,  note. 
The  next  question  is:  Treating  the  loans  as 
usurious,  upon  what  basis  shall  they  be  ad- 
justed in  the  distribution  of  the  assets  of  an 
insolvent  corporation,  and  in  the  winding  up 
of  its  affairs?  The  court  of  chancery  appeals 
held  that  the  borrowing  stockholders  should  be 
charged  with  the  money  actually  obtained  by 
them  from  the  association,  with  0  per  cent 
84  L.  a  A. 


interest  per  annum  upon  such  amount,  but 
should  have  credit  thereon  for  all  moneys  paid 
by  them  into  the  association  on  any  and  all  ac- 
counts, including  the  payment  of  dues  upon 
their  stock,  but  that  they  were  not  entitled  to 
have  these  payments  credited  upon  the  prin- 
ciple of  partial  payments.  That  court  was  of 
the  opinion  that  the  contracts  of  the  members 
to  pay  dues  upon  their  stock,  and  to  repay 
their  loans,  were  indissolubly  tied  together; 
that  the  payment  of  the  former  was  intended 
as  a  payment  pro  tanto  of  the  latter,  and,  in- 
asmuch as  the  loans  were  usurious,  the  sub- 
scriptions were  also  tainted,  and  the  borrowing 
stockholders  were  entitled  to  have  their  pay- 
ments on  stock  dues  credited  upon  the  loans 
from  the  association.  The  court  further  held 
that,  as  a  matter  of  fact,  the  dues  paid  into 
the  association  were  paid  in  on  stock,  and  that, 
under  a  proper  construction  of  the  contracts 
and  law  applicable  to  them,  the  agreement  to 
pay  dues,  fines,  and  interest  all  entered  into 
the  undertaking  of  the  borrowini?  member 
when  he  made  his  loan,  and  the  taint  of  usury, 
therefore,  attached  to  the  whole  transaction; 
and  for  this  reason  that  court  concludes  that 
the  payments  upon  stock  should  be  credited 
upon  the  loans.  The  effect  of  this  would  be  to 
relieve  the  borrowers  from  all  losses  in  the 
business  of  the  association,  and  throw  such 
losses  exclusivelvupon  the  nonborro wing  stock- 
holders. We  think  the  question  involved  in 
this  feature  of  the  case  is  not  one  of  fact,  but 
of  law  and  fact,  to  be  determined  by  a  proper 
construction  of  the  charter,  by-laws,  and  con- 
tracts entered  into  by  the  borrower  and  stock- 
holder with  the  association.  We  are  of  opinion 
the  court  of  chancery  appeals  is  in  error  in 
not  observing  the  distinction,  well  settled,  be- 
tween the  borrower's  relation  to  the  associa- 
tion as  a  borrower  and  as  a  stockholder.  Upon 
this  point  that  court  says:  "  The  one  distinct 
from  the  other  may  be  thinkable,  but,  from  a 
judicial  view,  they  are  essentially  parts  of  one 
and  the  same  contract  so  far  as  the  construc- 
tion of  the  contract  is  concerned.  This  being 
so,  the  element  of  usurv,  tainting  the  note, 
taints  also  its  necessary  element  of  payment  as 
fixed  by  the  contract."  The  subscriptions  to 
stock,  and  the  obtaining  a  loan,  are  two  dis- 
tinct things;  and,  while  one  is  clearly  depend- 
ent upon  the  other,  still  they  are  not  indissol- 
ubly connected.  A  shareholder  may  never 
become  a  borrower.  While  it  is  the  original 
scheme  that  all  shareholders  will  become  bor- 
rowers, still  it  is  i^ot  compulsory.  Likewise,  a 
borrower  is  not  in  every  instance  a  stock- 
holder, as  outsiders  are  allowed  ■  to  borrow 
surplus  funds  of  the  association  after  the  pref- 
erence demand  of  the  stockholders  is  satisfied. 
But,  as  to  borrowing  stockholders,  their  con- 
tracts and  obligations  as  shareholders  and  bor- 
rowers are  in  many  respects  distinguishable 
and  different.  The  shareholder  enters  pri- 
marily into  his  contract  of  subscription.  This 
is  a  plain,  simple  contract,  tainted  with  no 
usury  or  other  irregularity,  and  could  stand 
alone.  Having  made  this  contract  and  become 
a  subscriber,  be  applies  for  a  loan.  He  states 
in  his  application  that  he  is  a  stockholder,  and 
thus  puts  himself  in  position  to  claim  the  pref- 
erence given  to  the  stockholders  in  making 
loans.     Payments  made  on  stock  are  simply  in- 
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▼estments  in  stock,  whether  the  shareholder  be 
a  borrower  or  not.  These  payments  have  no 
direct  relation  to  loans  made  to  members.  It 
is  true  that  in  solvent  going  concerns,  under 
certain  contingencies,  as  in  cases  of  with- 
drawal or  maturity  of  the  scheme,  the  bor- 
rower has  the  right  to  have  the  amounts  due 
to  him  upon  his  stock  credited  upon  his  in- 
debtedness to  the  association.  But  this  pay- 
ment of  dues  upon  stock  is  not  *'  ipsofaeto"  a 
payment  on  his  loan.  It  is  more  in  the  nature 
of  a  set-off  or  adjustment  of  cross  demands 
and  claims.  If  the  borrower  prefer,  he  can 
pay  his  loan  in  money,  and  the  association 
cannot  force  him  to  credit  the  amount  of  his 
stock  payments  upon  his  indebtedness  to  the 
association.  The  relations  of  borrower  and 
stockholder  are  separate  and  distinct.  End- 
lich,  Bldg.  Asso.  2d  ed.  §§  448,  477,  478. 
Mr.  Endlich  says:  ''It  has  therefore  be- 
come a  well-recognized  doctrine  that  the  pay- 
ments of  dues  upon  stock  are  not  payments 
to  the  mortgage  debt,  and  do  not  ipso  facto 
work  an  extinguishment  {pro  tanto)  of  so  much 
of  the  mortgage,  and  hence  that  they  are  not 
to  be  regarded  as  partial  pavments,  and  that 
therefore  the  statutory  rule  for  computing  in- 
terest on  partial  payments  is  inapplicable  to 
them."  Id.  ^  477.  Aeain,  it  is  said:  "It 
may  be  safely  stated  tnat  the  doctrine  has 
forced  its  own  recognition  upon  the  courts  of 
nearly  every  state  in  the  Union,  as  well  as 
England,  it  may,  it  is  true,  not  have  found, 
upon  all  occasions,  express  and  explicit  judi- 
cial sanction.  In  theory,  it  may  have  been 
persistently  denied,  yet  in  its  results  it  has 
m  some  form  or  other  been  everywhere  ap- 
plied, and,  in  the  condemnation  of  the  outrage- 
ous consequences  flowing  from  the  opposite 
doctrine,  it  has  at  some  time  or  other  been 
everywhere  confirmed."  Id.  §  128;  Rogers  v. 
Hargo,  92  Tenn.  86:  Pioneer  8ar.  cfe  L,  Go.  v. 
Cannon,  96  Tenn.  599,  38  L.  R.  A.  112. 

The  rule  in  regard  to  the  distribution  of  the 
assets  of  insolvent  associations,  in  so  far  as  it 
relates  to  borrowing  stockholders,  is  laid  down 
in  Hogers  v.  Hargo,  supra,  to  be  that  the  bor- 
rowing stockholder  will  be  charged  with  the 
money  actually  received  by  him,  with  interest 
from  date  of  its  receipt.  He  is  credited  with 
all  payments  of  interest  and  premiums  as  of 
dates  when  made.  He  is  not  allowed  credit 
for  amounts  paid  as  dues  on  his  stock.  After 
all  liabilities  of  the  company  are  paid,  the  re- 
maining fund  is  distributed  pro  rata  among 
stockholders,  whether  borrowers  or  not,  upon 
the  basis  of  the  amounts  paid  by  them,  re- 
spectively, as  dues  upon  the  stock.  This  is  in 
accord  with  the  rule  laid  down  in  Sirohen  v. 
Franklin  Sat).  Fund  cfe  L,  Asso.  115  Pa.  278, 
279,  and  as  now  held  in  Endlich  on  Building 
Associations,  2d  ed.  ^§  514,  516,  though  form- 
erly the  same  author  held  to  the  opposite  view. 
See  also  Towle  v.  American  Bldg.,  L.  dt  L  Soc, 
61  Fed.  Hep.  446. 

It  is  insisted,  and  very  ablv  urged,  that 
while  this  is  the  correct  rule  !n  winding  up 
associations  which  are  merely  insolvent,^ and 
which  have  conducted  a  legitimate  business, 
a  different  rule  must  be  adopted  when  the 
K„o{n<.<»i  nf  the  association  has  been  conducted 
'egal  and  usurious  basis,  and  that 
the  borrower  has  the  right  to 


have  every  payment  made  by  him  to  the- 
lender  credited  on  his  loan.  We  sec  no  ten- 
able ground  for  such  distinction.  The  stock 
subscriptions,  and  loans,  as  we  have  seen,  are 
separate  transactions,  and  it  is  only  as  to 
the  latter  that  the  question  of  usury  arises. 
The  subscriptions  for  the  stock  are  not  tainted 
with  usury,  and  there  is  no  reason  why  the 
borrower  who  has  paid  usury  upon  his  loan 
should  be  allowed  to  recoup  it  by  receiving 
back  the  payments  made  on  his  stock.  Each 
class  must  stand  upon  its  own  basis,,  and 
the  shareholders'  rights  as  between  them- 
selves must  be  adjusted  on  the  status  of 
their  shares,  not  affected  by  any  questions  of 
usury  involved  in  the  loans.  The  stockhold- 
ers must  bear  the  losses  made  in  the  business 
between  them,  but,  if  the  shareholders  whose 
loans  are  tainted  with  usury  are  allowed 
credit  for  their  payments  on  stock,  they 
will  escape  their  share  of  such  losses,  and 
the  same  will  be  thrown  on  the  nonborrowing 
stockholders. 

The  next  question  arising  is  as  to  the  right 
of  certain  stockholders  who  paid  dues  in  ad- 
vance of  their  maturity.  These  stockhold- 
ers are  not'  borrowers,  but  they  claim  that 
having  paid  dues  in  advance,  under  an  agree- 
ment with  the  association  that  interest  should 
be  allowed  upon  such  advance  payments  until 
absorbed  by  dues,  they  should  be  treated  as 
creditors  of  the  association,  and  the  amounts 
advanced  as  loans  to  it  be  repaid,  with  inter- 
est The  charter  forbids  the  company  to  re- 
tain a  monthly  payment  exceeding  two  dollars 
per  share,  but  does  not  in  express  terms  pro 
bibit  it  from  allowing  stockholders  to  pay  in. 
advance  if  they  so  desire.  But  here  the  ad- 
vances were  made  under  an  agreement  that 
the  parties  making  the  advances  should  be  al- 
lowed interest  upon  the  amounts  advanced.  It 
was  in  some  respects  the  same  thing  as  if  the 
association,  in  order  to  accommodate  its  bor- 
rowers, had  gone  to  some  bank  or  outside  per- 
son, and  borrowed  money  to  put  into  the- 
association.  Such  a  proceeding  is  not  war- 
ranted by  the  charter  or  the  proper  scope  and 
scheme  of  a  building  and  loan  association. 
They  should  not  be  borrowers  of  money,  but 
only  lenders  for  the  proper  purposes  of  their 
creation.  To  allow  the  amounts  advanced  to- 
be  paid  back  would  be  to  sanction  such  pro- 
ceedings as  legitimate  loans,  to  convert  capital 
into  loans,  and  to  create  preferred  stock,  in 
order  to  Work  out  supposed  equities.  We 
think  the  proper  holding  upon  this  matter  is 
to  treat  the  advances  as  payments  upon  stock, 
and  not  as  loans  to  the  company;  and  this  is. 
in  effect,  carrying  out  the  intention  of  the  par-  . 
ties,  which  was  to  pay  up  their  stock  in 
advance,  and,  by  anticipation  of  its  maturity,, 
receive  a  discount  by  so  doing. 

The  next  question  presented  is  as  to  the  right 
of  a  certain  stockholder  (Armstrong),  wbose- 
stock  was  declared  matured  in  December.  1894, 
but  who  had  failed  to  draw  anything  from  the 
association.  It  is  Insisted  that  he  should  be 
paid  the  par  value  of  the  stock,  as  a  creditor  of 
the  association,  and  not  be  required  to  share  as$ 
a  stockholder.  The  court  of  chancery  ap- 
peals held:  "In  sound  reason  and  legal  an- 
alogy, the  positions  of  the  members  holding 
stock  in  a  series  declared  through  mistake  to  be> 
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matured,  when  in  point  of  fact  it  bad  not 
matured,  is,  in  respect  to  the  assets  of  the  in- 
solvent corporation,  the  same,  in  effect  and  as 
to  results,  as  that  of  members  giving  notice. 
They  are  not  entitled  to  be  paid  in  preference 
to  other  stocliholders.  They  will  prorate  with 
all  other  stockholders  in  the  assets  of  the  asso- 
ciation after  the  expenses  of  the  administration 
of  its  affairs  are  paid. "  The  court  of  chancery 
appeals  found  that  this  series  of  stock  had  been 
declared  mature  by  mistake,  and  that  the  real 
value  of  petitioner's  share  was  not  $1,000  but 
only  $792.80;  and  the  contention  now  is  that 
he  should  be  paid,  if  not  the  par  value  ($1,000) 
of  his  stock,  its  real  value,  of  $792.80.  If  this 
contest  were  alone  with  the  association  as  a 
solvent,  going  concern,  this  contention  might 
be  sustained,  perhaps,  upon  the  theory  that  the 
association  would  be  estopped  to  set  up  its 
mistake  in  declaring  the  stock  paid  up,  and  in 
such  case  would  be  required  to  pay  the  stock- 
bolder  as  it  had  agreed;  especially  in  consid- 
•eration  of  the  fact  that  he  was  no  longer  a 
member  after  his  stock  matured,  and  had  no 
right  to  vote  or  to  withdraw  on  notice,  secured 


by  the  by-laws  to  unmatured,  but  not  to  ma- 
tured, stockholders.  This  latter  was  a  valua- 
ble right,  in  the  light  of  the  fact  that  all  stock- 
holders withdrawing  before  the  bill  was  filed 
were  paid  in  full.  But,  in  view  of  the  insol- 
vency of  the  association.the  rights  of  the  differ- 
ent shareholders  as  among  themselves,  and  not 
simply  as  against  the  association,  must  be  con- 
sidered; and  the  case'  presents  itself  as  one 
purely  arising  out  of  mistake  of  facts  and  er- 
rors in  the  conduct  of  the  business,  and,  as  a 
matter  of  fact,  Mr.  Armstrong's  stock  has  not 
matured,  and  he  does  not  stand  in  the  attitude 
of  a  creditor,  or  of  a  stockholder  holding  ma- 
tured stock,  but  of  a  stockholder  whose  stock 
is  not  yet  mature,  and  upon  that  theory  his 
rights  in  a  contest  with  his  fellow  stockholders 
must  be  adjusted  and.  settled  as  a  stockholder. 
This  applies  to  all  shareholders  who  stand  in 
the  same  relation  and  occupy  the  same  status 
as  does  Mr.  Armstrong. 

It  follows  that  the  decree  of  the  Court  of 
Chancery  AppeaU  must  be  reversed  and  modified 
in  the  particulars  indicated,  and  in  all  other 
respects  it  is  aflSrmed. 


WISCONSIN  SUPREME  COURT. 


Rufus  W.  ROBINSON,  Respt., 

V. 
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1.  What  aeonduetcn*  said  after  alio wiBir 
a  passenger  to  yet  baek  on  the  car  beoause 
he  bad  l)eoome  convinced  that  he  had  paid  his 
fare,  aitbouffh  he  had  put  the  passeofrer  off  be- 
oause he  thought  be  bad  not  paid  the  fare.  Is  a 
part  of  the  ree  geeta  of  the  ejection. 

2.  An  instmctioB  that  plalnttir  Is  "  en- 
titled **  to  exemplary  or  ponitory'dam- 
ages  if  the  injury  was  malicious  is  error,  since 
such  damaffes  cannot  be  claimed  as  matter  of 
law,  but  only  in  the  discretion  of  the  Jurv. 

3.  Exemplary  damages  eannot  be  re- 
eovered  from  a  carrier  for  the  malicious  act 
of  the  conductor  in  .ejecting  a  passenger,  unless 
his  act  is  either  authorized  or  ratified  by  tbe  car- 
rier. 

(November  4. 1896.) 

APPEAL  by  defendant  from  a  judjnnent  of 
the  Superior  Court  for  Douglas  County 
in  favor  of  plaintiff  in  an  action  broufrht  to 
recover  damages  for  plaintiff's  alleged  wrons- 
ful  ejectioo  from  defendant's  car.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ross*  'DY^^mr^  A  Hanitch*  for  ap- 
pellant: 

Keeping  the  conductor  in  defendant's  em- 
ploy after  the   service  of  the  summons  and 

NoTB.— On  the  question  how  near  the  main  trans- 
action declarations  must  be  in  order  to  constitute 
a  part  of  the  res  jester,  see  note  to  Ohio  ft  M.  K.  Co. 
▼.  Stein  (Ind.)  19  L.  R.  A.  788. 
4U  L.  R.  A. 


complaint  in  this  action  is  not  ratification,  but 
at  most  is  evidence  of  ratification. 

Milwaukee  A  M,  R.  Co.  v.  Finney,  10  Wis. 
888:  Craker  v.  Chicago  A  N.  W.R.  CoM  Wis. 
675,  17  Am.  Rep.  504;  Bass  v.  Chicago  d  N. 
W.  R.  Co'.  42  Wis.  867,  24  Am.  Rep.  487; 
Eviston  V.  Cramer,  57  Wis.  578;  Lake  Shore  dt 
M.  S.  R.  Co.  V.  Prentice,  147  U.  8.  101.  87  L. 
ed.  97:  Dillingham  v.  Anthony,  73  Tex.  47, 
8  L.  R.  A.  684. 

The  fact  that  a  railroad  conductor  ejecting 
a  passenger  was  not  legally  justified  in  refus- 
ing to  allow  the  passenger  to  ride  on  his  ticket 
wul  not  justify  the  awarding  of  exemplary 
damages  where  the  conductor  was  actuated  by 
.malice,  however  mistaken  as  to  the  legal  rights 
of  the  passenger  and  as  to  his  own  duties  in 
thepremises. 

Hoffman  v.  Northern  P.  R.  Co.  45  Minn. 
58;  Pine  v.  8t.  Paul  City  R.  Co,  50  Minn.  144. 
16  L.  R  A.  847. 

Mr.  Tate  H.  V.  Oard*  for  respondent: 

The  language  of  the  conductor  after  plaintiff 
had  returned  to  the  car  was  pleaded  as  part  of 
the  transaction,  and  taken  in  connection  with 
what  had  just  preceded  it  would  seem  clear 
that  it  is  part  of  the  res  gestcs. 

Bass  V.  Chicago  cfe  N.  W.  R.  Co.  42  Wis.  671, 
24  Am.  Rep.  487. 

If  the  defendant  corporation  ratified  the  act 
of  the  conductor  it  thereby  became  liable  in 
exemplary  damages. 

The  ratification  of  a  tort  may  be  either  with 
full  knowledge  of  the  facts  or  with  the  pur- 
pose of  the  principal  without  inquiry  to  take 
the  consequences  upon  himself. 

Cooley,  Torts,  128. 

The  re|X)rtof  the  conductor  shows  that 
plaintiff  was  wrongfully  expelled,  and  this  is 
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all  tbat  is  Decessary  to  charge  the  corpora- 
tion. 

Bass  V.  Chicago  <fc  N.  W.  B.  Co.  42  Wis. 
669.  24  Am.  Rep.  487. 

The  defeDdantlD  its  answer  approves,  sane 
tions.  and  adopts  every  contention  adverse  to 
plaintiff  that  the  conductor  contended  for 
against  him.  Such  an  answer  under  such  cir 
cumstances  amounts  to  a  most  forcible  ratifi- 
cation of  the  conductor's  acts. 

Taylor  v.  Ryan,  15  Neb.  578;  Eendermn  v. 
Fox,  83  Ga.  288;  Bennett  v.  Matthetcs,  64  Barb. 
410;  Elewin  v.  Bauman,  58  Wis.  244. 

The  corporation  is  held  liable  in  exemplary 
damages  for  the  acts  of  its  agents  and  servants 
within  the  scope  of  their  emplovment  in  all 
cases  where  such  damages  would  be  awarded 
against  the  individual  if  acting  for  himself. 

Thomp.  Corp.  §  6888. 

If  the  prompt  dismissal  of  the  offending 
servant  raises  a  presumption  against  ratifica- 
tion, and  it  certainly  does,  then  the  retention 
must  raise  the  presumption  of  ratification. 

Bass  V.  Chicago  d  N.  W.  R.  Go.  42  Wis. 675, 
24  Am.  Rep.  487;  Patry  v.  Chicago.  St.  P.  & 
0.  R.  Co. 77  Wis.  218;  Perkins  \.  MissouH,  K. 
A  r.  R.  Co.  55  Mo.  201:  Cleghorn\.  New  York 
C.  &  U.  R.  R.  Co.  56  N.  Y.  44, 15  Am.  Rep.  875. 
GoddardY.  Grand  Trunk  R.  Co.  57  Me.  202, 
2  Am.  Rep.  89. 

C»880cUby»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  damages  by  rea- 
son of  the  defendant's  having  without  cause, 
unlawfully,  wilfully,  maliciously,  and  with 
force  and  violence  ejected  and  expelled  the 
plaintiff  from  one  of  its  railway  passenger  cars, 
upon  which  he  was  rightfully  riding  after  hav- 
ing paid  his  fare.  The  defendant  adswered,  by 
way  of  admissions,  denials,  and  allegations,  to 
the  effect  that,  if  the  plaintiff  had  paid  his  fare, 
the  conductor  of  the  car  had  forgotten  the  fact, 
and  so  ejected  the  plaintiff  only  after  he  had 
refused  to  inform  the  conductor  whether  he 
had  paid  his  fare  or  not.  At  the  close  of  the 
trial,  the  jury  returned  a  verdict  to  the  effect 
tbat  they  found  for  the  plaintiff,  and  assessed 
his  damages  at  $250,  of  which  sum  $200  was 
so  awarded  as  exemplary  damages.  From  the 
judgment  in  favor  of  the  plaintiff  for  the  full 
amount  stated,  and  costs,  the  defendant  brings 
this  appeal. 

1.  We  perceive  no  error  in  allowing  the 
plaintiff  to  testify  as  to  the  conversation  be- 
tween himself  and  the  conductor  in  respect  to 
paying  his  fare  while  riding  on  the  car,  and  at 
the  time  and  immediately  after  he  was  ejected, 
and  just  after  he  got  on  the  car  again.  The 
controversy  was  as  to  whether  the  plaintiff  had 
or  had  not  paid  his  fare.  He  was  put  off  be- 
cause the  conductor  claimed  he  had  not  paid 
his  fare.  He  was  allowed  to  get  on  the  car 
again  because  the  conductor  became  convinced 
that  he  had  paid  his  fare.  The  res  gesta  com- 
menced when  he  paid  his  fare,  and  did  not  ter- 
minate until  he  returned  to  the  car,  and  was 
allowed,  by  the  conductor,  to  ride  peaceably. 
Within  the  authorities,  it  included  what  the 
conductor  said  just  after  the  plaintiff  stepped 
back  into  the  car.  Hooker  v.  Chicago ^  M.  dh 
"'  P.  R,  Co.  76  Wis.  642;  Bermes  v.  Chicago 
'  R.  Co.  80  Wis.  592;  Reed  v.  Madison,  85 
R.  A. 


Wis.  674.  The  case  is  clearly  distinguishable 
from  Grisim  v.  Milwaukee  City  R.  Co.  84  Wis. 
22;  Ehrlinger  v.  Douglas,  81  Wis.  59. 

2.  Error  is  assigned  because  the  trial  court, 
after  charging  the  jury  to  the  effect  tbat  the 
plaintiff  was  entitled  to  a  verdict  for  compen- 
satory damages  for  all  injuries,  including  in- 
juries to  his  feelings,  further  charged  them  to 
the  effect  that,  if  the  conductor  maliciously 
put  the  plaintiff  off  the  car,  then  he  was  "also 
entitled"  to  what  are  called  "exemplary"  or 
"punitory"  damages;  that   is,  something  dif- 
ferent from,  and  over  and  above,  the  compen- 
satory damages  which  the  law  allowed  them  to 
impose  in  such  a  case,  in  the  way  of  wamin<* 
and   punishment,  and  as  a  public  example. 
There  is  no  claim  that  at  the  time  in  question 
the  conductor  was  not  acting  within  the  scope 
of  his  employment,  nor  that  the  plaintiff  had 
not  paid  his  fare.     The  plaintiff  was  therefore 
entitled  to  compensatory  damages.     Whatever 
may  be  the  rule  in  other  states,  it  is  settled  in 
this  state  that,  in  actions  for  personal  torts.. 
such  compensatory  damages  include, not  merely 
the  plaintiff's  pecuniary  Toss,  but  also  compen- 
sation for  mental  suffering;  and  tbat.  in  award- 
ing such  damages  in  such  a  case,  no  distinction 
is  to  be  made  between  other  forms  of  mental 
suffering  and  tbat  which  consists  in  a  sense  of 
wrong  or  insult.     Craker  v.    Chicago  &  N.  H'. 
R.  Co.  36  Wis.  657,  17  Am.  Rep.  504;  Fenelon 
V.  ButU,  58  Wis.  844;  Grace  v.  Dempsey,  75 
Wis.  823;  Reinke  v.  Bentley,  90  Wis.  459.     The 
question  here  presented  is  whether  the  plaintiff 
was  ''also  entitled,"  as  a  matter  of  law,  to  "ex- 
emplary or  punitory"  damages,  in  case  the  jury 
found  that  the  conductor  maliciously  ejected 
the  plaintiff.    In  Day  v.  Woodicorth,'54V.  8. 
18  How.  871,  14  L.  ed.  185,  Mr.  Justice  Grier. 
speaking  for  the  court,  said  "that,  in  actions 
of  trespass  and  all  actions  on  the  case  for  torts, 
a  jury  may  inflict  what  are  called  exemplary, 
punitive,  or  vindictive  damages  upon  a  defend- 
ant, having  in  view  the  enormity  of  his  offense, 
rather  than  the  measure  of  compensation  to  the 
plaintiff.     .     .     .     This  has  heen  always  left 
to  the  discretion  of  the  jury,  as  the  degree  of 
punishment  to  be  thus  inflicted  must  ae|)end 
upon  the  peculiar  circumstances  of  each  case." 
This  is  quoted  approvingly  by  Mr.  Sutherland 
(vol.  1,  ^  892).   The  same  was  followed  in  Pike 
V.  Dilling,  48  Me.  589,  where  numerous  adju- 
dications are  referred  to.  and  an  instruction  to 
the  jury  to  the  effect  that  in  such  case  they 
"were  authorized,  if  they  thought  proper,  in 
addition  to  the  actual  damages  the  plaintiff 
has  sustained,  to  ^ive  him  a  further  sum,  as 
exemplary  or  vindictive  damages  both,  as  a  pro- 
tection to  the  plaintiff,  and  as  a  salutary  ex 
ample  to  others,  to  deter  them  from  offending 
in  like  cases."  was  held  to  be  in  accordance 
with  the  weight  of  judicial  authority  in  this 
country.     In  Wehb  v.  Gilman,  80  Me.  188.  it 
was  said  by  the  court  that  "exemplary  or  pu- 
nitive damages  cannot  be  demanded  as  a  mat 
ter  of  right;  actual  damages  may  be."    To  the 
same  eSecU     Footer,  Nichols,  28  111.  486;  New 
Orleans,  8t.  L.  tfe  C.  R.  Co.  v.  Burke,  53  Miss. 
200,  24  Am.  Rep.  689;   Wahash,  Si.  L.  A  P. 
R.  Co.  V.  Rector,  104  III.   296;  Boardman  v. 
Goldsmith,  48  Vt.  408;  Snoic  v.  Carpenter.  49 
Vt.  4261  Kentucky  C.  R.  Co.  v.  Gattineau,  88 
Ky.  119;  Lovistille  <Sh  N.  R.  Co.  v.  Brooks,  Id.. 
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129;  Stilson  v.  Gibbs,  53  Micb.  280;  Wilton  v. 
Bowen,  64  Mich.  188.  In  the  last  Illinois  case 
cited,  an  instruction  suhstantially  lilce  the  one 
in  the  case  at  bar  was  held  bad.  In  one  of 
the  Kentucky  cases  cited,  an  instruction  that 
the  jury  **8hould*'  give  punitive  damages  if 
they  found  the  neglect  wilful  was  held  error; 
and,  in  the  other  Kentucky  case  cited,  it  was 
held  error  to  instruct  in  such  a  case  that  the 
jury  "ought"  to  award  punitive  damages.  It 
IS  true  that  an  instruction  to  the  effect  that  the 
jury  "ought"  to  give  exemplary  damages  in 
such  a  case  was  sustained  by  this  court  in 
Hooker  v.  NewUw,  24  Wis.  202;  but  the  case  is 
not  in  harmony  with  the  best  considered  cases, 
Dor  with  the  weight  of  authority.  Mr.  Thomp- 
son, in  his  excellent  work,  after  stating  that 
'  *the  jury  may,  if  they  think  proper,  give  dam- 
ages by  way  of  punishment,"  says:  *'It  may 
be  stated  that,  in  cases  in  which  such  damages 
may  be  given,  whether  they  will  be  given  or 
not,  is  a  question  within  the  discretion  of  the 
jury.  Many  judgments  have  been  reversed 
because  the  jury  were  allowed  to  give  such 
damages;  but  no  case  is  recollected  where  a 
judgment  was  reversed  because  such  damages 
were  not  given,  though  possibly  such  cases 
may  be  met  with  in  the  recent  books  of  re- 
ports." 2  Thomp.  Trials,  §  2065.  The  reason 
for  the  rule,  as  indicated  in  some  of  the  cases 
cited,  is  that  the  primary  object  of  such  action 
is  to  fairly  compensate  the  plaintiff  for  the 
wrong  he  has  suffered  and  the  injury  he  has 
sustained,  and  that  he  is  not  entitled,  as  a  mat- 
ter of  legal  right,  to  anything  more.  Accord- 
ingly, some  courts  of  high  standing  refuse  to 
allow  punitory  damages  in  cases  similar  to 
this. 

8.  There  is  another  matter  calling  for  con- 
sideration. The  charge  left  the  question  of  ex- 
emplary damages  to  turn  wholly  upon  the  ques- 
tion whether  the  conduct  of  the  conductor  was 
malicious, — the  same  as  though  the  action  had 
been  directly  against  him.  This  court  has  re- 
peatedly held,  in  effect,  that  such  exemplary 
damages  can  only  be  recovered  against  the 
principal  for  the  wrongful  and  malicious  act 
of  the  agent,  when  such  act  is  either  author- 
ized or  ratified  by  the  principal.     Graker  v. 


Chicago  it  N,  W.  R,  Co.  86  Wis.  657. 17  Am. 
Rep.  504;  Ban  v.  Chicago  &  N,  W.  R.  Co,  :^6 
Wis.  450.  17  Am.  Rep.  405.  80  Wis.  636,  and 
42  Wis.  654,  24  Am.  Rep.  437;  Rtiston  v. 
Cramer,  57  Wis.  570;  Patry  v.  Chicago,  St.  P. 
M.  <ft  0.  R.  Co.  77  Wis,  218;  Mare  v.  Reed,  SO 
Wis.  440;  Hagan  y.  Proridenee  <t  W.  R.  Co.  3 
R.  I.  88,  62  Am.  Dec.  377.  On  the  same  day 
that  the  plaintiff  was  so  ejected  from  the  car. 
September  12,  1804,  the  conductor  reported  his 
version  of  the  transaction  to  the  defendant;  but 
that  report,  while  it  was  not  expressly  ex- 
cluded on  the  objection  of  the  plaintiff,  wan 
allowed  in  evidence  simply  as  showing  that 
the  defendant  had  no  knowledge  of  wrong  on 
the  part  of  the  conductor.  The  only  evidence 
of  notice  to  the  defendant  that  the  conduct  of 
the  conductor  was  malicious  is  the  allegations 
contained  in  the  complaint  served  8eptemi>er 
25, 1U04.  There  is  nothing  to  indicate  that  the 
complaint  was  read  to  the  jurr,  nor  that  thev 
knew  its  contents,  and  the  trfal  court  stated, 
at  the  time  the  evidence  was  excluded,  that 
there  was  not  any  evidence  in  the  case  of  rati 
fication.  It  does  appear  that  the  conductor 
was  in  the  employ  of  the  defendant  from  July 
28,  1804.  to  December  18.  1804,  and  then  left 
of  his  own  accord.  8uch  retention  of  the  con- 
ductor in  the  employment  of  the  defendant, 
with  knowledge  that  such  conduct  of  the  con 
ductor  was  wilful  and  malicious,  would  have 
been  evidence  tending  to  prove  ratitjcatir)n. 
The  decisions  of  this  court  cited  are  to  that 
effect.  See  also  cases  cited  in  the  notes  to  62 
Am.  Dec.  887;  Cleghorn  v.  :Ne}t  IWk  C.  dt  IL 
R.  R.  Co.  56  N.  Y.  47,  15  Am.  Rep.  375.  In 
taking  the  question  of  such  ratification  f  rr»m 
the  jury,  the  court  necessarily  held  thai,  if  the 
jury  found  that  the  conduct  of  the  conductor 
was  malicious,  then  the  defendant  was  con 
clusively  lx}und  to  know  the  same,  because  it 
was  so  alleged  in  the  complaint.  This,  we 
think,  was  error. 

The  judgment  of  the  Superior  Court  for 
Douglas  County  is  reversed,  and  the  cause  is  re- 
manded for  a  new  trial,  or,  at  the  option  of 
the  plaintiff,  for  judgment  in  his  favor  on  that 
part  of  the  verdict  assessing  compensatory 
damages. 


IOWA  SUPREME  COURT. 


Minnie  HALL 

t. 

Town  of  MANSON,  Appt. 

{ Iowa ) 

1.  A  pedefltrlan's  knowledfi^e  tbat  the 
town  is  layinir  watermains  is  not  sulBcient  to  give 
Dotfoe  of  an  excavation  at  a  particular  place 
near  a  crosalnff. 


2.  A  flndlBj^  of  fkct  by  a  Jury  on  conflictinfr- 
evidence  will  not  be  disturbed  on  appeal. 

Z.  An  nn^fiutrded  and  unliifhted  ezcar 
▼&tloB  in  close  proximity  to  a  crosswalk  inaj 
constitute  neflrliflrence  of  a  municipality,  although 
the  crosswalk  itself  is  not  defective. 

4.  A  wltneM  IcaUed  by  both  parties 
may  be  impeaehed  by  the  party  first  callioK 
him  by  proof  of  his  contradictory  statements  a^i 


Note.— As  to  the  power  to  compel  the  plaintiff  in 
a  suit  to  submit  to  a  physical  examination,  see  Mc- 
Quifcan  v.  Delaware,  L.  ft  W.  R.  Co.  (N.  Y.)  U  L.  R. 
A.  408,  and  nnu;  also  Graves  v.  Battle  Creek  (Mich.^ 
84  L.  B.  A. 


19  L.  R.  A.  641:  Carrico  v.  West  Vlrjrlnia,  C.  ft  P.  R. 
Co.  (W.  Va.)  24  L.  R.  A.  60;  Lyon  v.  Manhattan  R.. 
Co.  (N.Y.)25L.  R.A.4flB. 
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to  a  matter  to  which  he  testified  only  when  oross- 
examined  as  the  witness  of  the  other  party. 

5.  The  measaremeBt  in  the  preoenoe  of 
the  Jury  of  a  woman's  foot  and  her 
leg^  6  inches  above  the  ianlde,  iu  a  suit  for  in- 
juries to  the  foot  and  ankle*  must  be  permitted 
by  the  court  when  there  is  a  direct  conflict  as  to 
such  measurements  by  the  medical  men  called  by 
the  respective  parties,— at  least  if  the  witness 
herself  does  not  object. 

^*  An  inetmetion  as  to  the  duty  of  a 
monieipality  in  respect  to  a  walk,  which  says 
it  must  be  kept  'in  a  safe  condition**  for  public 
travel,  ougrht  to  be  changed  to  say  that  the  duty 
in  that  respect  is  to  use  reasonable  and  ordinary 


{October  20, 1800.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Calhoun  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reoened, 

Statement  by  Kinne,  J. : 

The  plaintiff  claims  that  on  the  evening  of 
October  20,  1891,  in  company  with  another 
lady,  she  undertook  to  pass  over  Second  street, 
in  the  town  of  Manson,  Iowa,  on  the  sidewalk 
crossing  the  same  at  a  point  near  the  northwest 
corner  of  the  crossing  of  Main  street  and  Sec- 
ond street,  and  that,  without  ncsligence  on  her 
part,  and  without  knowledge  of  the  existence 
of  an  excavation,  and  of  its  close  proximity  to 
said  crosswalk,  she  fell  into  an  excavation,  was 
violentiv  thrown  to  the  bottom  of  it,  and  se- 
verely injured.     She  alleges  that  she  is  per- 
manently disabled  by  reason  of  said  injuries, 
and  asks  damages  in  the  sum  of  $4,000.     She 
alleges  that  said  crossing  was  dangerous  for 
pedestrians  to  travel  over  by  reason  of  a  deep 
<excavation  and  pitfall  made  in  the  earth,  bv 
defendant,  at  both  sides  of  said  crossing.    This 
•excavation  was  about  7  feet  deep  and  extended 
close  up  to  the  edge  of  the  crossing,  said  cross- 
ing being  but  8  &et  wide.     That  on  said  Oc- 
tober  20.  1891,  and  long  prior   thereto,  the 
defendant  had  negligently  and  carelessly  per- 
mitted said  excavation  to  exist,  and  said  cross- 
ing to  remain   in  said  unsafe  and  dangerous 
condition,  and  had  failed   and   neglected  to 
construct  or  place  a  barrier  or  hand  rail  to  pre- 
vent persons  passing  over  said  walk  from  fall- 
ing into  said  excavation,  and  failed  to  place  any 
warning,  light,  or  signal  to  indicate  to  or  warn 
persons  passing  over  said  crossing  of  the  exist- 
ence of  said  excavation.     It  appears  that  the 
town,  for  the  purpose  of  laying  its  water  mains, 
had  excavated  a  ditch  extending  along  Second 
street  and  across  Main  street.    A  water  pipe 
had  been  laid  in  the  ditch,  but  the  excavation 
had  not  been  filled  prior  to  the  accident.     The 
defendant  admitted  its  incorporation,  and  that 
the  plaintiff's  claim  had  not  been  paid,  and  de- 
nied all  other  allegations  in  the  petition.     The 
cause  was  tried  to  a  jury,  and  a  verdict  re- 
turned for  the  sum  of  $2,250,  on  which  judg- 
ment was  entered.    The  defendant  appeals. 

Mr,  E.  A.  Walton*  for  appellant: 

'igh  one  has  a  right  to  use  a  defective 

Tossing  knowing  it  to  be  defective, 

t,  having  that  knowledge,  use  it  so 


as  to  avoid  injury,  if  possible,— not  that  he 
must  use  more  than  ordinary  care  bat  that  the 
circumstance  of  knowledge  changes  the  ap- 
plication of  this  ordinary  test. 

HanUm  v.  Keokuk,  7  Iowa,  488,  74  Am.  Dec. 
276. 

Plaintiff  should  be  held  chargeable  with 
knowledge  of  the  existing  conditions,  and,  the 
night  being  as  dark  as  she  testifies,  she  did  not 
do  as  an  ordinarily  prudent  person  would  do 
under  the  circumstances,  when  she  mifrht  have 
gone  another  route  equally  convenient. 

FuUiam  v.  Muscatine,  70  Iowa,  486;  Park- 
hOl  V.  Brighton,  61  Iowa,  108;  MeQinty  v. 
Keokvk,  66  Iowa,  725;  Hariman  v.  MvMatine, 
70  Iowa,  511;  Plymouth  v.  Milner,  117  Ind. 
824;  Dale  v.  Webster  County,  76  Iowa,  870. 

The  defect,  if  any  existed,  lay  ill  the  absence 

or  want  of  a  light  at  the  time  of  the  accident. 

Plaintiff  certainly  had  as  much  knowledge 

of  such  defect  as  defendant,  and  should  have 

used  ordinary  care  to  avoid  the  danger. 

AehUnhagen  v.  Watertoton,  18  Wis.  881,  86 
Am.  Dec.  769;  Hunger  v.  Marshalltoton,  56 
Iowa,  216;  Creasy  v.  PostviUe,  59  Iowa,  62; 
O^Laughlin  v.  Dubuque,  42  Iowa,  541;  AUine 
V.  Le  Mars,  71  Iowa,  654;  Ely  v.  Des  Moines, 
86  Iowa,  55, 17  L.  R.  A.  124. 

Defendant  was  not  negligent  with  reference 
to  maintaining  the  crossing  in  a  reasonably 
safe  condition. 

Plaintiff  had  the  whole  width  of  a  crossing 
perfectly  safe  in  itself  and  free  from  defects. 

She  must  know  at  her  peril  whether  she  is 
within  the  limits  of  the  crossing. 

O^Laughlin  v.  Dubuque,  42  Iowa,  541;  Al* 
line  V.  Le  Mars,  71  Iowa,  654;  Mctcombor  v. 
Taunton,  100  Mass.  255;  HubbeU  v.  Tonkers, 
104  N.  T.  484;  Damon  v.  Boston,  149  Mass. 
147;  Biehardson  v.  Boston,  156  Mass.  145; 
Ooodin  V.  Des  Moines,  55  Iowa,  67. 

Negligence  cannot  in  any  degree  be  predi- 
cated on  the  narrowness  of  the  crossing. 

Detroit  v.  Beckman,  84  Mich.  125,  22  Am. 
Rep.  507;  Lansing  v.  Toolan,  87  Mich.  152. 

Defendant  was  not  negligent  in  respect  to 
the  existence  of  the  excavation,  and  is  not 
liable  to  plaintiff  on  account  thereof. 

If  defendant  is  liable  it  Is  because  of  a  breach 
of  a  statutory  duty. 

Rusch  V.  Davenport,  6  Iowa,  448:  Wilson  v. 
Jefferson  County,  13  Iowa,  181;  Mower  v.  />t- 
cester,  9  Mass.  248,  6  Am.  Dec.  68;  Bates  v. 
Rutland,  62  Vt.  178,  9  L.  R  A.  868;  Damon 
V.  Boston,  149  Mass.  147. 

There  was  no  statutory  duty  except  to  main- 
tain its  sidewalks  and  crosswalks  in  a  reason- 
ably safe  condition. 

The  liability  being  created  by  statute,  the 
rule  is  that  only  those  using  the  streets  in  the 
ordinary  mode  for  travel  can  recover  damages. 
Taylor  v.  Peckham,  8  R.  I.  849,  5  Am.  Rep. 
578,  91  Am.  Dec.  235;  MeArVmr  v.  Saginaw,  58 
Mich.  a57,  55  Am.  Rep.  687;  Goeltz  v.  Ash- 
land, 75  Wis.  642;  Agnew  v.  Corunna,  55 
Mich.  428. 

A  sufficient  time  had  not  elapsed  between 
the  placing  of  the  light  and  the  time  of  the  ac- 
cident, to  charge  defendant  with  constructive 
notice. 

Btoburg  v.  Des  Moines,  68  Iowa,  528.  50  Am. 
Rep.  756;  IViifssen  v.  Belle  Plaine,  81  Iowa, 
118;  Klatt  v.  Milwaukee,  58  Wis.  196,  40  Am. 
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Rep.  759;  Settard  v.  MOfard,  21  Wis.  485; 
Doherty  v.  Waltham,  4  Gray.  596;  Ball  y.  In- 
dependence, 41  Mo.  App.  469;  Warmw  v.  Dun- 
lap,  112  Ind.  679;  Wein  v.  Jones  County,  80 
Iowa.  851 ;  Aylenoorth  v.  Chicago,  R,  I.  db  P. 
B,  Co.  80  Iowa.  459. 
A  party  cannot  impeach  his  own  witness. 
HaU  V.  Chicago,  R.  L  d  P.  R.  Co.  84  Iowa, 
811;  Gardner  v.  Connelly,  75  Iowa,  205;  Hum- 
bley.  Shoemaker,  70  Iowa,  223;  Hunt  v.  Hoover, 
84  Iowa,  77;  1  Greenl.  Ev.  §  442. 

The  rule  obtains  in  all  its  strictness  where 
the  adverse  party  is  called  as  a  witness,  and  it 
matters  not  in  such  case  that  the  witness  may 
be  subsequently  called  by  the  other  party. 

Branch  y.  Lecy,  14  Jones  &  S.  428;  Oliw  y. 
Olite,  95  N.  C.  485;  Gabbett  y.  Sparks,  60  Ga. 
582;  H-unt  y.  Coe,  15  Iowa,  197;  Hunt  y. 
Hooter,  84  Iowa,  77;  White  y.  8tate,  87  Ala. 
24;  Craig  v.  Grant,  6  Mich.  447;  Roundtreev. 
Tibbs,  4  Hayw.  (Tenn.)  108;  Fhilton  Bank  y. 
Stafford,  2  Wend.  488;  E/licott  y.  Pearl,  85  U.  S. 
.  10  Pet  412,  9  L.  ed.  475. 

The  court  erred  in  denying  plaintiff's  request 
to  exhibit  plaintiff's  injured  foot  to  the  jury, 
and  declining  to  permit  measurements  to  be 
made  in  the  presence  of  the  jury. 

Such  evidence  is  always  competent  on  behalf 
■of  the  paily  suing  for  personal  injury. 

LangwoTthy  v.  Green  Twp.  95  Mich.  98;  Ed- 
wards y.  Three  Riters,  96  Mich.  625;  Schroeder 
y.  Chicago,  R.  L  d  P.  R.  Co.  47  Iowa.  378; 
Barker  y.  Perry.  67  Iowa,  146;  iMvark  v. 
Dougherty,  153  111.  168:  Carnco  v.  West  Vir- 
ginia, C.  d  P.  R.  Co.  39  W  Va.  86.  24  L.  R. 
A.  50;  Osborne  y.  Detroit.  32  Fed.  Rep.  86; 
Hets  y.  Lowrey,  122  Ind.  225.  7  L.  R.  A.  90: 
Tavlor.  Ev.  §  512:  Abbott.  Trial  Ev.  599; 
Ihnon  P.  B.  Co.  v.  Botsford,  141  U.  S.  250,  85 
L.  ed.  734;  King  y.  StaU,  lOU  Ala.  85;  Graves 
V.  Battle  Creek,  95  Mich.  266,  19  L.  R.  A.  641; 
Richmond  d  D.  R.  Co.  y.  Childress,  82  Ga.  721; 
Sftepard  v.  MissouH  P.  R,  Co.  85  Mo.  629,  55 
Am.  Rep.  890;  Hatfield  y.  St.  Paul  d  D.  R. 
Co.  38  Minn.  180.  53  Am.  Rep.  14;  Walsh  y. 
Sayres,  52  How.  Pr.  834;  25  Cent.  L.  J.  3. 

The  defendant  was  not  bound  to  fence  in  the 
•crossing  to  keep  pedestrians  from  stepping  off 
or  wandering  therefrom  into  danger. 

O'Laughlin  y.  Dubuque,  42  Iowa.  542; 
AUine  y.  Le  Mars,  71  Iowa,  654:  Macomber  y. 
Taunton.  100  Mass.  255;  Hul^ll  y.  Yonkers, 
104  N.  T.  434;  Damon  y.  Boston,  149  Mass. 
147;  Tower  y.  St,  John  88  N.  B.  88;  Ross  y. 
Davenport,  66  Iowa,  548. 

Appellant  was  not  bound  to  fence  in  and 
guard  the  excavation. 

Messrs.  Botsford*  Healy*  ft  Healy*  for 
appellee: 

Ordinary  care  only  is  reouired  in  such  cases, 
but  the  circumstance  of  knowledge  changes 
Ibe  application  of  this  ordinary  test. 
HanlonY.  i5:«?Art/A;,7Iowa,488,74  Am.Dec.276. 
A  party  is  not  to  be  denied  relief  simply  be- 
cause be  goes  upon  a  street  which  he  knows  to 
be  dangerous. 

Bice  v.  Des  Moines,  40  Iowa,  642;  Ross  v. 
Davenport,  66  Iowa.  548;  Troatel  v.  Vinton,  77 
Iowa,  90;  Kendall  v.  Albia,  78  Iowa,  242. 

The  city  should  make  the  streets  and  walks 
reasonably  safe  for  the  uses  for  which  they  are 
intended. 
Bliven  y.  Sioux  City,  85  Iowa,  851. 
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If  the  city  builds  a  walk  over  a  dangerous 
place  it  is  the  duty  of  the  city  to  guard  against 
that  danger,  and  that  duty  is  equally  strong 
if  the  city  renders  a  walk  unsafe  and  danger- 
ous by  reason  of  an  excavation  underneath  or 
at  the  immediateside  without  guarding  against 
that  danger. 

Moore  v.  Burlington,  49  Iowa,  186;  Rowell 
v.  WiUiams,  29  Iowa,  210;  Duff)f  v.  Dubuque, 
68  Iowa,  172,  50  Am.  Rep.  748;  Pittinger  v. 
Hamilton,  85  Wis.  856;  Mandrrsehid  v.  Du- 
buque, 29  Iowa.  74,  4  Am.  Kep.  196;  Case  v. 
Waverly,  86  Iowa,  545. 

The  sufficiency  of  a  barrier,  the  sufficiency 
of  lights,  or  the  sufficiency  of  any  warning  to 
apprise  pedestrians  or  people  of  the  place  of  the 
danger,  is  always  a  question  for  the  jury. 

Stier  V.  Oskaloosa,  41  Iowa,  857;  American 
Waterworks  Co.  v.  Dougherty,  87  Neb.  878; 
.Norwood  V.  SomerviUe,  159  Mass.  106;  Sterling 
v.  Sehiffmneher,  47  111.  App.  141;  Duffy  v.  Du- 
bumte,  68  Iowa,  172,  50  Am.  Rep.  748. 

The  ditch  wm perse  a  defect.  Although 
put  there  for  a  lawful  purpose  it  was  neverthe- 
less a  defect,  and  the  length  of  time  it  had  re- 
mained there  unnecessarily  was  a  material  con- 
sideration as  a  part  of  the  negligence  of  the 
city. 

Andrews  v.  Mason  City  d  Ft.  D.  R.  Co.  77 
Iowa,  671. 

Submitting  one's  person  to  the  observation 
of  the  jury  will  not  be  allowed  when  there  is 
abundant  and  competent  evidence  on  both 
sides. 

Loyd  V.  Hannibal  d  St.  J.  R.  Go.  58  Mo. 
509. 

It  is  at  the  pleasure  of  plaintiff  to  submit  her 
person  to  view  of  the  jury. 

Mul/iado  v.  Brooklyn  City  R.  Co.  80  N.  Y. 
370. 

Kinne*  J.,  delivered  the  opinion  of  the 
court: 

1 .  This  case  has  once  before  been  in  this  court 
and  is  reported  in  90  Iowa,  585.  It  is  insisted 
that  plaintiff's  negligence  contributed  to  pro- 
duce the  injury  of  which  she  complains.  It  is 
said  that  she  was  possessed  of  such  knowledge 
touching  theexcavation  as  should  havewameid 
her  to  have  taken  another  way  to  her  destina- 
tion, and  thus  have  avoided  the  danger.  The 
evidence  does  not  show  that  plaintiff  had  any 
knowledge  whatever  of  the  existence  of  the  ex- 
cavation into  which  she  fell.  True,  it  appears 
that  she  knew  that  the  town  was  engaged  in 
putting  in  water.  She  had  seen  some  of  the 
ditches,  and  kdew  they  were  digging  such 
ditches  in  the  business  part  of  thelown;  she 
had  seen  one  of  these  ditches  on  the  day  of 
the  accident.  She  could  have  taken  another 
route  just  as  direct  to  reach  the  place  she  was 
going  to.  She  was  not  under  such  circum- 
stances negligent  in  attempting  to  go  over  the 
crossing,  having  no  knowledge  of  the  existence 
of  the  excavation.  She  testified  that  it  was  so 
dark  she  could  not  see  the  edges  of  the  cross- 
ing; that  there  was  no  light  at  or  near  the  ex- 
cavation; and  there  is  no  claim  that  there  were 
barriers  to  keep  people  from  falling  into  it.  If 
her  testimony  be  taken  as  true,  and  it  is  sup- 
ported, she  was  in  the  exercise  of  due  care. 
Counsel's  argument  is  based  upon  the  claim 
that  when  one  injured  has  knowledge  of  the 
14 
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danger  he  must  use  such  knowledge  so  as  to 
avoid  injury  if  possible.    Such  is  no  doubt  the 
law,  but  the  facts  of  this  case  do  not  bring  it 
within  that  rule.    If  the  evidence  to  the  effect 
that  there  was  no  light  at  or  near  the  exca- 
vation is  to  be  believed,  then  it  is  clear  that« 
havine  no  knowledge  of  the  excavation,  and 
no  li^t  by  means  of  which  she  might  see  her 
danger,  and  there  being  nothing  to  prevent  her 
stepping  into  the  hole,  and  she  being  other- 
wise in  the  exercise  of   due  care,  she  is  not 
chargeable  with  negligence  in  not  discovering 
and  avoiding  the  excavation.    Her  knowledge 
that  the  town  was  laying  water  mains  does  not 
charge  her  with  notice  of  this  particular  ex- 
cavation.   Even  if  she  did  know  of  the  dan- 
ger she  would  not  be  negligent  in  attempting 
to  go  over  Uie  crossing  if  she  exercised  due  care 
in  so  doing.    Hers  was  not  a  case  of  know- 
ingly and  consciously  incurring  danger,  hence 
the   cases   relied    upon    are   not  applicable. 
Counsel  also  argue  that  the  only  duty  the  town 
owed  to  plaintiff  was  to  keep  its  walks  and 
crossings  in  a  reasonablv  safe  condition.     He 
insists  that  if  the  crossing  itself  was  in  fact 
ffood  and  su£Qcient  the  town  was  not  liable 
for  an  injury  received   bv  one  when  off  of 
said   crossing.        The    following    cases    are 
cited:     O'Laughlin  v.  Dubuque,  42  Iowa,  541; 
Alline  v.  Le  Mars,  71  Iowa,  664;  Ely  v.  Dea 
Moines,  86  Iowa,  65,  17  L.  R.  A.  124.    These 
cases  in  their  facts  are  all  different  from  the 
one  at  bar.     In  the  Dubuque  Case  the  person 
was  injured  while  crossing  the  street,  not  on  a 
regular  crossing,  and  it  is  said:    "Sidewalks 
and  crosswalks  alone  are  constructed  for  foot 
travelers,  and  he  who,  without  some  good  and 
sufQcient  reason,  walks  elsewhere  and  is  in- 
jured should  not  be  permitted  to  complain  that 
be  has  been  injured  through  the  fault  and  neg- 
ligence of  the  city."    In  AUine's  C7a«^  the  in- 
jured party  was  able  to  see  the  limits  of  the 
walk,  and  voluntarily  and  without  necessity 
therefor,  stepped  from  the  walk  without  know- 
ing she  could  safely  do  so.     Ely's    Case  was 
one  where  the  pedestrian  on  a  city  street  un- 
necessarily left  the  street,  went  into  «n  alley, 
and  fell  into  an  area  way.     None  of  the  cases 
are  controlling  in  the  one  under  consideration, 
In  this  case  the  crossing  was  being  made  on 
the  walk  provided  by  the  town,  and  owing  to 
the  darkness  plaintiff  inadvertently  steppeaoff 
of  the  crossing   into  an  unguaraed,  and,  as 
some  of  the  evidence  shows,  unlighted  excava 
tion,  which  came  up  to  the  very  edge  of  the 
crossing.    The   jury  must   have    found  that 
plaintiff  was  not  negligent,  and  we  cannot  dis- 
turb their  finding  in  that  respect. 

2.  Counsel  for  appellant  insist  that  the  evi- 
dence shows  that  the  defendant  was  not  negli- 
gent. The  argument  is  that  as  the  defendant 
had  a  crossinir  which  was,  in  and  of  itself, 
good,  and  inasmuch  as  it  bad  a  right  to  exca- 
vate for  its  water  mains,  and  because  the  ex- 
cavation formed  no  part  of  the  crossing  walk, 
therefore  it  cannot  be  held  liable  for  an  injury 
received  to  one  who,  in  the  exercise  of  due 
care,  and  unable  by  reason  of  the  darkness  to 
discover  the  limits  of  the  crossing  walk,  and 
not  knowing  of  the  excavation  adjoining  said 
walk,  steps  id  to  the  same.  On  the  same  theory 
a  city  might  erect  a  bridge  over  a  river  and 
no  guard  rails  to  keep  the  pedestrians 
X  A. 


from  stepping  over  its  side  and  falling  into  the 
stream  below.  The  duty  imiwsed  upon  the 
town  to  keep  its  crossiogs  in  a  reasonably 
safe  condition  for  the  use  for  which  they  were 
intended  "extends,  not  merely  to  the  sur- 
face of  the  street  or  walk,  but  to  those  things^ 
within  its  control  which  endanger  the  safety 
of  those  using  the  street  or  walk  properly. 
.  .  .  In  the  statutory  sense  a  street  or  side- 
walk is  defective  when  it  is  not  in  a  reasonably 
safe  condition  for  the  use  for  which  it  is  in- 
tended. ...  It  may  be  due  to  the  presence  of 
something  which  is  a  menace  to  the  safety  of 
the  users  of  the  way  as  well  as  to  imperfect 
construction  or  the  absence  of  needed  labor 
or  material."  BliDen  v.  Sioux  City,  85  Iowa, 
861.  The  real  question  is.  Is  the  defect  com- 
plained of  in  the  walk  itself,  or  so  near  it  as  to 
endanger  the  persons  of  those  properly  using  it? 
BowellY,  Williams,  29  Iowa,210;  Boss  v.  Daren- 
port,  66  Iowa,  548;  Duffy  v.  Dubuque,  62  Iowa, 
172,  50  Am.  Rep. 748;  PitUngery.  Hamilton,H6 
Wis.  856.  It  was,  then,  a  question  for  the 
jurv  as  to  whether  defendant  was  negligent, 
and  as  there  was  evidence  tending  to  show 
such  negligence,  as  well  as  evidence  to  the  con- 
trary, the  finding  of  the  jury  in  that  respect 
should  not  be  disturbed. 

8.  The  court  told  the  jury  in  the  seventh  di- 
vision of  the  charge,  in  substance,  that  if  the 
defendant  had  caused  a  light,  sufllcient  to  ap- 
prise a  person  of  ordinary  prudence  of  the  ex- 
istence of  the  ditch,  to  be  placed  at  or  near  it 
on  the  evening  of  the  accident,  and  before  it 
happened,  then  the  defendant  was  not  guilty 
of  negligence  unless  it  was  shown  that  defend- 
ant had  caused  said  light  to  be  removed,  or  bad 
actual  notice  or  knowledge  of  said  removal, 
and  had  sufficient  time  thereafter  to  replace 
the  same.  It  is  urged  that  the  verdict  is 
against  this  instruction  and  against  the  evi- 
dence. There  was  much  evidence  tending  to 
establish  the  fact  that  a  lamp  or  lamps  were 
lighted  at  the  excavation  on  the  evening  of  the 
accident,  and  before  it  happened.  There  was 
evidence  also  to  the  contrary.  There  was 
much  evidence  showing  that  when  the  acci- 
dent occurred  there  was  no  light  at  or  near 
the  excavation.  There  was  an  undoubted  con- 
flict touching  this  matter,  and  it  cannot  be 
said  that  the  finding  of  the  jury  was  contrary 
to  either  the  instruction  or  the  evidence. 
Again,  if  the  evidence  had  been  undisputed 
'  that  the  light  was  burning  when  the  accident 
occurred,  still  it  would  be  a  question  for  the 
jury,  under  the  instruction,  as  to  whether  it  was 
a  sufficient  light  to  apprise  one  of  the  danger. 
4.  Plaintiff  called  one  Lemoin  as  a  witness, 
and  showed  by  him  that  he  was  mayor  of  the 
town  at  the  time  the  accident  happened:  that 
the  town  was  then  engaged  in  laying  mains 
for  water;  that  the  excavations  were  made  by 
contractors  for  the  town.  Defendant  after- 
wards called  the  same  witness.and  he  testified  in 
chief  that  lamps  were  lighted  at  the  excavation 
on  the  nifrht  of  the  accident,  and  before  it  hap- 
pened. On  cross-examination  he  was  asked  if 
he  did  not.  on  the  morning  after  the  accident, 
and  in  the  presence  of  plaintiff  and  Mrs.  Saf- 
ford,  at  the  latter's  house,  in  a  conversation 
there,  state  "that  the  town  was  negligent  in 
not  having  the  lights  lit.  as  they  depended 
on    the   moon,   but   after   this   they    would 
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have    the   lights    lit."     This   was   objected 
to  as  "iDOompetent.  and  laying  the  ground  for 
impeachment  of  a  witness  whom  they  have 
used  as  their  own  witness,  and  for  the  further 
reason  it   is   on    something   entirely    imma- 
terial."   The  court  said,  '*!  do  not  understand 
that  a  witness  who  is  called  by  a  party  can- 
not be  contradicted,  and  especiallv  I  think  it 
is  competent  to  aslc  this  witness  this  question 
in  view  of  the  testimony  he  has  given."    The 
defendant  excepted  to  the  ruling,  and  the  wit- 
ness answered,  "I  made  no  such  statement." 
To  another  question  propounded  to  this  wit- 
ness touching  a  similar  conversation  with  Eli- 
nor Hall,  the  same  objection  was  made,  when 
plaintifTs  counsel  said,  "Plaintiff  states  that 
this  question  is  not  asked  for  the  puipose  of 
chargmg  any  admission  upon  the  defendant 
because   the  conversation  was  had  with  the 
mayor  of  the  defendant  town,  but  wholly  for 
the  purpose  of  impeachment  of  the  witness  as 
a  witness."    The  objection  was  overruled,  and 
an  exception  taken,  and  the  witness  answered, 
"I  have  no  recollection  of  making  such  state- 
ment."   Mrs.  Safford,  Elinor  Hall,  and   the 
plaintiff  were  each  called  by  the  plaintiff  in 
rebuttal,  and  asked  touching  the  conversations 
above  referred  to.    In   each   case   objection 
was  made  and  overruled,  and  the  witnesses 
testified  to  the  conversation.    Appellant  con- 
tends   that   the   impeaching  wittnesses  con- 
tradicted Mr.  Lemoin  upon  a  matter  imma- 
terial and   irrelevant  to   the    issue.     In   the 
second    place,  it   is   insisted   that  it  was  not 
competent  for  plaintiff  to  impeach  her  own 
witness.     We  dismiss  the  first  contention  by^ 
saying   that,  in    view    of   the   statement   of 
counsel  for  plaintiff,  this  evidence  is  to  be 
treated  as  offered  for  the  sole  purpose,  as  to 
Lemoin,  of  laying  the  ground  for  impeach- 
ment, and.  as  to  the  other  witnesses,  of  im- 
peaching Lemoin.      Was   it  competent  and 
receivable  for  that  purpose?    It  is  no  doubt  a 
general  rule  that  one  will  not  be  allowed  to  im- 
peach or  discredit  his  own  witness.     1  Green! . 
£v.  §  449;  Bunt  v.  Hoover,  84  Iowa.  79;  Hall 
v.  Chicago,  R   I.  &  P,  R,  Co,  84  Iowa,  816; 
(Gardner  v.  Connelly,  75  Iowa.  206;  Httmbley. 
Shoemaker,  70  Iowa.  226;  Clapp  v.  Peck,  56 
Iowa,  372.    This  rule  only  prohibits  impeach- 
ment in  three  ways:    First,  calling  witnesses 
to  impeach  the  general  character  of  the  witness; 
second,  proof  of  prior  contradictory  statements 
by  him;  and,  third,  a  contradiction  of  the  wit- 
ness by  another  where  the  only  effect  is  to  im 
peach,  and  not  to  give  any  material  evidence 
upon  anv  issue  in  the  case.     Becker  v.  Koc/i, 
104  N.   Y.  400,   58  Am.    Rep.  515;  Orosa  v. 
Orom,  108  N.  T.  629.    It  is  said  that  'whether 
it  be  competent  for  a  party  to  prove  that  a 
witness  whom  he  has  called,  and  whose  testi- 
mony is  unfavorable  to  his  cause,  had  previ- 
ously stated  the  facts  in  a  different  manner,  is 
a  question  upon  which  there  exists  some  di- 
versity of  Qpinion."    1  Greenl.  Ev.  §  444.     It 
will  be  observed  that  this  is  not  a  case  where 
l^aintiff  was  surprised  by  the  testimony  of  the 
witness    when    examined    bv   her    counsel. 
When  the  witness   was   called    by  plaintiff 
nothing  was  asked  him  relating  to  the  fact  as 
to  whether  the  excavation  was  lighted.     He 
was  interrogated  touching  other  matters,  and 
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then,  it  would  seem,  discharged.  Afterwards 
defendant  called  him  as  its  witness,  and  asked 
him  whether  there  were  lights  at  the  excava- 
tion. On  his  cross-examination  the  plaintiff 
asked  the  questions  heretofore  set  out.  If, 
when  the  witness  was  called  by  plaintiff, 
she  had  interrogated  him  regarding  the  lights, 
and  he  had  testified  that  the  excavation  was 
lighted,  and  plaintiff  had  then  souebt  to  show 
by  him  that  he  was  mistaken,  ana,  failing  so 
to  do,  had,  in  rebuttal,  put  witnesses  on  the 
stand  to  show  that  he  had  made  contrary  state- 
ments, we  should  have  a  case  within  the  gen- 
eral rule.  If  the  plaintiff  had  not  called  Le- 
moin as  axvitness,  there  is  no  doubt  she  might 
have  impeached  or  discredited  his  evidence  re- 

farding  the  lights  at  the  excavation  which  was 
rawn  out  when  he  testified  on  being  called  by 
the  defendant.    It  could  not  then  be  claimed 
that  she  was  impeaching  or  discrediting  her 
own  witness.    When  he  in  fact  testified  to  the 
matter  as  to  which  it  was  sought  to  impeach 
him,  he  was  the  defendant's  witness,  called  by 
it.     He  had  before  that  time  been  called  by 
plaintiff,  and  testified  as  to  other  matters,  and 
been  virtually  discharged.    He  was  no  more 
plaintiff's  witness  as  to  the  matter  of  lights 
than  if  she  had  never  called  him  to  the  stand. 
Plaintiff  did  not  call  out  the  testimony  as  to 
which  she  seeks  to  impeach  Lemoin,  butit  was 
elicited  by  the  defendant  while  Lemoin  was  its 
witness.     Whatever  reason  there  may  be  for 
the  rule  which  prevents  one  from  impeaching 
or  discrediting  his  own  witness,  ther&Ja  none 
for  extending  it  to  a  case  like  this.  ''Courts  of  A 
high  standing  have  refused  to  follow  the  gen- 
eral rule  above  mentioned,  and  hold  that  by 
puttins  a  witness  on  the  stand  one  is  not  re- 
sponsible for  his  credibility  in  such  a  sense 
that  he  is  absolutely  precluded,  when  surprised 
by  adverse  testimony,  from  showing  that  the 
witness  bad  made  statements  of  the  facts  con- 
trary to  his  testimony.     Selover  v.  Bryant,  54 
Minn.  484.  21  L.  R.  A.  418;  Smith  v.  Briscoe, 
66  Md.  561;  Johnson  v.  Leggett,  28  Kan.  605; 
State  V.  Sorter,  52  Kan.  581;  Crocker  v.  Agen- 
broad,  122  Ind.  585.     So  much  of  the  doctrine 
announced  in  the  above  cases  as  permits  the 
witness,  under  such  circumstances,  to  be  im- 
peached or  discredited  by  adverse  testimony 
showing  that  he  had  made  statement  of  the 
facts  contrary  to  his  testimony,  this  court  has 
not  approved  of.     Hall  v.  Chicago,  R.  I.  dt  P. 
R.    Co.   84  Iowa,   816;  Smith  v.  Dawley,   92 
Iowa,  812;  Humble  v.  Shoemaker,   70    Iowa, 
226.     But  see  Thomas  v.  McDaneld,  88  Iowa. 
880;  Smith  v.  UUsch,  85  Iowa.  381.     We  held 
in  Artz  v.  Chicago,  R,  I.  A  P.  R.  Co.  44  Iowa. 
286,  a  case  where  plaintiff  had  called  a  witness 
who  testified  to  notbio^  of  benefit  to  either 
party,  and  he  was  then  dismissed,  and  the  other 
party,  on  cross-examination,  drew  out  evidence 
not  proper  to  be  given  on  cross-examination, 
that  the  witness  must  be  regarded  as  called  by 
the  defendant,  therefore  plaintiff  might  con- 
tradict him.     So,  in  the  case  at  bar  we  hold 
that  Lemoin  was  the  witness  of  the  defendant, 
hence  the  court  properly  permitted  plaintiff  to 
interrogate  him  touching  his  former  statements, 
and,  as  he  denied  making  them,  it  properly  per- 
mitted the  plaintiff  to  impeach  him  by  calling 
witnesses  to  testify  that  statements  had  been 


U 


A 


312 


Iowa  Sufrbmu  Coubt. 


Oct., 


made  by  him  which  were  contradictory  to  the 
facts  as  tebtified  to  by  him. 

5.  The  character  of  pkiiDtifF's  in  jury,  and  its 
extent  as  to  permanency,  was  a  material  ques- 
tion in  the  case.  Her  claim  was  that  by  rea- 
son of  the  fall  * 'several  of  the  ligaments  of  the 
second  and  third  toes"  were  ruptured  and  her 
ankle  severely  sprained;  that  the  injury  caused 
severe  and  acute  i)ain.  Several  medical  men 
testified  for  plaintiff  that  they  had  just  meas- 
ured her  foot  at  various  places,  and  her  leg  6 
inches  above  the  ankle,  and  found  it  consider- 
able larger  than  the  other  foot.  At  the  point 
above  the  ankle  they  say  the  leg  was  smaller 
than  the  other  leg  at  the  same  point. «  An  equal 
number  of  doctors,  who  had  just  measured  the 
injured  foot  at  the  same  places,  swore  for  the 
defendant,  tliat  it  was  the  same  size  as  the 
other  foot,  except  in  the  measurement  of  the 
leg  above  the  ankle,  which  was  ^  of  an  inch 
larger  than  the  other  leg  at  the  same  point. 
It  will  not  admit  of  a  doubt  that  this  array  of 
medical  meu  were  not  all  telling  the  truth. 
Either  the  injured  foot  and  leg  were,  at  the 
points  where  measured,  the  same  size  as  was 
the  other  foot  and  leg  at  the  corresponding 
points,  or  it  was  larger  or  smaUer  at  some  or 
all  of  said  points  of  roeasuremeot.  Now, 
clearly,  when  such  skilled  men  differ  so  radi- 
cally touching  a  matter  of  mere  measurement, 
as  to  which  any  number  of  men  lacking  in 
skill,  but  possessed  of  ordinary  good  sense 
ought  to  substantially  agree,  because  re- 
lating to  a  fact  capable  of  exact  ascertainment, 
it  was  proper  .to  resort  to  the  practical  plan  of 
taking  these  measurements  in  the  presence  of 
the  court  and  jury.  Plaintiff  being  called  to 
the  stand  bv  the  defendant,  she  was  interro- 
gated as  follows  by  its  counsel: 

O.  Mrs.  Hall,  you  are  the  plaintiff  in  this 
action? 

A.  Yes,  sir. 

Q.  Are  you  the  lady  whose  feet  and  legs 
were  measured  in  the  adjoining  room  here  just 
before  noon  to-day? 

A.  Yes,  sir. 

O.  Will  you  kindly  now  remove  your  shoes 
and  stockings  and  permit  the  measurement  to 
be  made  here  and  now,  in  the  presence  of  the 
jury,  in  the  presence  of  the  plaintiff's  witness. 
Dr.  Saunders,  and  the  defendant's  witness.  Dr. 
Martin?  Will  you  kindly  remove  them,  and 
allow  the  measurements  to  be  made  now. 

A.  Shall  I,  Mr.  Healy? 

Mr.  T.  D.  Healy:  I  have  nothing  to  say. 
It  is  for  the  court  to  say. 

Q..  Do  you  refuse  to  do  so.  Mrs.  Hall? 

Mr.  M.  F.  Healy:  The  witness  has  been  ex- 
amined four  times  since  yesterday,  and  I  think 
there  should  be  some  limit  to  this  matter  some- 
where, but  at  the  same  time  we  do  not  wish  it 
to  appear  in  the  position  of  objecting  to  the  ex- 
amination. 

By  the  Court:  I  think  we  have  had  enough 
of  that:  we  are  not  going  to  start  a  measuring 
school  here. 

Q.  Do  you  refuse  to  permit  the  examination; 
do  you  obiect  to  it? 

Mr.  Hall  (from  the  audience):    I  object  to 
ow. 
TConnell:    Never  mind,  you  are  not  in 


Mr.  M.  F.  Healv:  Well,  I  rather  think  he 
is  in  the  case,  and  under  the  circumstances  I 
think  we  ought  to  object  to  the  examination  be- 
ing^ made, — a  further  examination  at  this  time. 

Dj  the  Court:  Well,  this  matter  has  gone  far 
enough.  This  proposed  examination  and 
measurement  will  not  be  allowed.  You  may 
put  it  in  the  record,  Mr.  Reporter,  that  the 
court,  of  its  own  motion,  declines  to  permit  it. 
(To  which  the  defendant  excepts,  both  to  the 
remarks  and  the  ruling  of  the  court.) 

The  remark  of  the  court  about  not  starting  a 
measurins:  school  was  not  proper.  Counsel 
for  appellee  says  this  requirement  of  the  plain- 
tiff that  she  permit  these  measurements  to  be 
made  was  "unseemly."  We  may  be  permitted 
to  disagree  with  counsel,  and  to  say  that  the 
request  was  reasonable,  and,  under  the  circum- 
stances, it  ought  to  have  been  willingly  com- 
plied with.  Here  were  medical  men  differing 
as  to  the  measurement  of  this  plaintiff's  foot. 
If  the  measurements  were  as  sworn  to  by  the 
physicians  who  testified  on  part  of  plaintiff,  it 
was  a  material  fact,  indicating  an  abnormal 
condition  of  the  injured  foot.  By  making  the 
measurements  in  the  presence  of  the  jury  the 
actual  facts  would  be  shown  by  the  best  at- 
tainable evidence,  and  the  conflict  between  the 
learned  doctors  settled.  There  is  nothing  m- 
delicate  in  the  measurement  of  a  foot  or  arm 
or  ankle  in  a  proper  case.  It  is  to  be  observed 
that  plaintiff  offered  no  objection  to  these 
measurements  being  made.  No  ground  of  ob- 
jection thereto  was  stated  by  her  counsel,  but 
•the  court  refused  to  permit  it  to  be  done. 
This  court,  in  Sckroeder  v.  Chicago^  R.  I.  db  P. 
R.  Co.  47  Iowa,  378,  said:  ''We  are  often 
compelled  to  accept  approximate  justice  as  the 
best  that  courts  can  do  in  the  administration 
of  the  law.  But  while  the  law  is  satisfied  with 
approximate  justice  when  exact  justice  cannot 
be  obtained,  the  courts  should  recognize  no 
rules  which  stop  at  the  first  when  the  second  is 
in  reach.  Those  rules,  too,  which  lead  nearer 
the  first  should  be  adopted  in  preference  to 
others  which  end  at  points  more  remote.  .  .  . 
To  our  minds  the  proposition  is  plain  that  a 
proper  examination  by  learned  and  skillful 
physicians  and  surgeons  would  have  opened  the 
road  by  which  the  cause  could  have  been  con- 
ducted nearer  to  exact  justice  than  in  any  other 
way.  The  plaintiff,  as  it  were,  bad  under  his 
own  control  testimony  which  would  have  re- 
vealed the  truth  more  clearly  than  any  other 
that  could  have  been  introduced.  The  cause 
of  truth,  the  right  administration  of  the  law, 
demand  that  he  should  have  produced  it." 
It  was  also  held  in  that  case  that  the  power  of 
the  court  was  ample  to  enforce  obedience  to  an 
order  compellmg  the  party  to  submit  to  an  ex- 
amination; so  it  was  held  that,  as  the  plaintiff 
had  the  right  in  such  a  case  to  eihibit  his  in- 
jured limb  to  the  jury  in  order  to  show  the  ex- 
tent of  his  suffering,  he  may  in  a  proper  case, 
and  under  proper  circumstances,  be  required 
to  do^  the  same  thing  for  a  like  purpose  up<m 
the  requirement  of  the  other  party.  In  Barker 
V.  Perry,  67  Iowa.  147,  an  action  to  recover  for 
a  personal  injury,  the  court.  In  s|)eaking  of 
this  subject,  said:  'This  kind  of  evidence  is 
of  an  important  and  satisfactory  nature.  It 
brings  before  the  jury  part  of  the  ret  getta^ 
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and  enables  them  to  determine  the  nature  and 
character  of  the  injury  better  than  to  receive  it 
in  a  secondary  way,  as  it  must  be  described  by 
witnesses."  The  following  cases  show  the 
trend  of  the  authorities  touching  this  question : 
LanguH>rthy  ▼.  Oreen  Turn.  05  Mich.  93;  Ed- 
wards V.  Three  Riven,  96  Mich.  625;  Lanark 
V.  Dougherty,  158  111.  168;  Garrieo  ▼.  West  Vir- 
ginia, a  d  p.  R.  Co.  89  W.  Va.  86.  24  L.  R. 
A.  60;  Sioux  City  d  P,  R.  Go.  v.  Finlayson, 
16  Neb.  578.  49  Am.  Rep.  724;  8taU  ▼.  Wien- 
ers,  66  Mo.  29;  LouistiUe,  N.  A.  d  C.  R.  Go. 
y.  Wood,  118  Ind.  548,  and  578;  Whart  Grim. 
£v.  ^  812;  1  Best,  £v.  Mor^ran'sed.  307;  Abbott, 
Trial  Ev.  599;  26  Cent.  L.  J.  8: 15  Cent.  L.  J.  2- 
Mulhado  v.  Brooklyn  C.  R.  Co.  30  N.  Y.  870; 
King  v.  StaU,  100  Ala.  85;  Richmond  d  D.  R. 
Co.  y.  Childress,  82  Ga.  721;  Hatfield  v.  8t. 
Paul  d  D.  R.  Co.  88  Minn.  180,  58  Am.  Rep. 
14.  He  would  be  a  bold  man  who  would  as- 
sert that  the  evidence  of  experts  is  in  all  cases 
valueless.  The  testimony  of  medical  men  in 
the  case  at  bar  touching  these  measurements,  a 
matter  not  resting  in  opinion  at  all,  but  capable 
of  physical  demonstration,  is  in  direct  contra- 
diction, and  is  well  calculated  to  shake  one's 
faith  in  the  reliability  of  experts.  In  the  inter- 
est of  attaining  justice  these  measurements 
should  have  been  taken  before  the  court  and 
jury.  We  do  not  hold  that  in  all  cases,  and 
as  a  matter  of  right,  one  party  may  require  the 
injured  party  to  expose  the  injured  part  of  his 
person  to  the  jury.  But  when  such-  exposure 
is  in  no  way  indelicate,  and  seems  to  be  essen- 
tial in  order  that  the  jury  may  be  properly 
and  correctly  advised  as  to  the  material  fact 
which  is  in  dispute,  it  is  not  only  the  right  of 
the  court  to  order  such  exposure  and  examina- 
tion of  measurement  of  the  injured  part  on  the 
request  of  a  party,  but  its  duty  so  to  do.  As 
we  have  said,  the  condition  of  this  foot  and 
ankle  was  material  as  bearing  upon  the  ques- 
tion of  the  permanency  of  the  injury,  and  the 
court  erred  in  not  ordering  the  measurements 
made  as  requested. 

6.  Complaint  is  made  of  the  second  division 
of  the  court's  charge.  It  is  in  substance  the 
same  as  was  given  on  the  former  trial,  and 
which  we  held  good  when  the  charge  was  con- 
sidered as  an  entirety.  While  we  do  not  think 
that  the  jury  could  have  been  misled  to  de- 
fendant's prejudice  by  the  statement  of  the 
law  therein  contained,  m  view  of  other  parts 
of  the  charge,  still,  as  this  case  for  other  rea- 
sons must  be  reversed,  it  is  proper  to  say  that 
on  a  retrial  the  court  should  avoid  the  state- 
ment found  in  this  division  of  the  charge  to 
the  effect  that  it  was  the  defendant's  duty  to 
keep  its  walks  iti  "a  safe  condition"  for  public 
travel.  Defendant's  duty  in  that  respect  is 
to  use  reasonable  and  ordinary  care.  It  is  not 
an  insurer  of  the  absolute  safety  of  its  walks 
and  crossings.  The  law  in  this  respect  was 
correctly  stated  in  other  divisions  of  the  charge. 

7.  Complaint  is  made  of  the  use  of  the  word 
"pitfall"  in  the  tenth  division  of  the  court's 
charge  to  the  jury.  Technically  speakiQg,  the 
word  means  a  trap  set  to  ensnare  the  unwary. 
The  court  used  it  as  describing  the  hole  into 
which  plaintiff  fell.  While  we  think  the  court 
used  the  word  in  a  different  sense,  still  it 
would  be  better  to  use  a  word  or  words  am- 
ply expressing  the  thought  intended  to  be  con- 
34  L.  R  A. 


veyed,  and  as  to  which  no  question  of  error 
can  arise. 

8.  Error  is  assigned  upon  the  refusal  of  the 
court  to  give  instructions  asked  by  the  defend- 
ant So  far  as  they  announced  correct  prin- 
ciples of  law,  they  were  eml>odied  in  the 
court's  charge.  The  third  instruction  asked 
was  properly  refused,  because  it  assumed  that 
plaintiff  knew  the  crossing  was  unsafe,  and 
knew  of  the  ditch,  and  knew  that  it  was  im- 
prudent to  attempt  to  pass  over  the  crossing. 
There  was  no  evidence  justifying  such  an  in- 
struction. It  is  said  the  damages  allowed  are 
excessive.  In  view  of  a  retrial ,  we  need  not  dis- 
cuss that  question.  Many  other  questions  are 
discussed  by  counsel.  We  have  examined  the 
points  made,  and  discover  no  error  except  as 
heretofore  pointed  out. 

Because  of  the  refusal  of  the  court  to  permit 
the  measurements  asked  for,  the  judgment  is 
reversed. 

Robinsoiiy  J.,  dissenting: 

I  cannot  assent  to  the  fifth  division  of  the 
foregoing  opinion.  None  of  the  authorities 
cited  in  its  support  appear  to  me  to  require  the 
conclusion  reached.  The  larger  number  of 
them  merely  hold  that  in  a  case  involving  in- 
juries to  a  person  it  is  proper  to  exhibit  the  in- 
juries to  the  jury,  and  do  not  treat  of  compul- 
sory, but  of  voluntary,  examinations.  Of  the 
cases  cited  King  v.  State,  100  Ala.  85,  is  the 
only  one  which  involved  the  compulsory  exam- 
ination of  the  alleged  injuries  of  a  person  in 
the  presence  of  the  jury.  In  that  case  a  wit- 
ness testified  that  the  defendant  shot  him  on 
the  arm,  and  the  defendant,  in  cross-examina- 
tion, offered  to  exhibit  the  arm  to  the  jury. 
The  state  objected,  and  the  objection  was  sus- 
tained. It  was  held  on  appeal  that  the  court 
erred  in  sustaining  the  objection,  and  in  that 
connection  the  fact  was  noticed  that  no  question 
was  raised  by  the  witness,  court,  or  counsel 
as  to  the  delicacy  of  the  proposed  exhibition; 
that  the  arm  could  have  been  shown  to  the  jury 
without  offense  to  the  modesty  or  delicacy  of 
feeling  of  the  witness,  of  the  court,  or  of  the 
persons  present  in  the  court-room;  and  that  in 
view  of  the  conflicting  testimony  as  to  the  di- 
rection from  which  the  shot  was  fired  it  might 
have  afforded  the  jury  valuable  aid  in  deter- 
mining vital  questions.  In  Hatfield  v.  St.  Pa  ul 
d  D.  R.  Co.  33  Minn.  180,  53  Am.  Rep.  14, 
also  cited  in  the  majority  opinion,  the  plaintiff 
sought  to  recover  for  personal  injuries  which 
she  testified  caused  her  to  limp  in  walking. 
The  defendant  requested  the  court  to  direct 
her  to  walk  across  the  court-room  in  the  pres- 
ence of  the  jury,  but  the  court  declined  to  do 
so.  That  ruling  was  sustained  on  appeal. 
The  supreme  court  held  that  a  trial  court  has 
the  power,  in  a  proper  case  and  under  proper 
circumstances,  to  direct  a  person  to  do  in  the 
presence  of  the  jury  a  physical  act  that  will 
illustrate  or  show  the  character  of  the  injuries 
of  which  he  complains,  but  that  the  court 
"very  properly  refused  to  direct  the  plaintiff 
to  exhibit  herself  to  the  jury  and  bystanders 
by  walking  across  the  room."  It  was  said 
such  an  act  would  only  have  enabled  the  jury 
to  determine  a  fact  wnich  was  shown  by  un- 
contradicted evidence.  Whether  a  person 
may  be  compelled,  against  bis  will,  to  submit 
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to  an  examinatioD  of  personal  iu juries,  is  a 
matter  in  regard  to  which  the  authorities  are 
in  conflict.  In  Dnion  P.  R  Co,  v.  BoUford,  141 
U.  S.  250,  35  L.  ed.  734,  the  power  of  the  trial 
court  to  order  the  plaintiff,  who  was  seeking 
to  recover  for  personal  injuries,  to  submit  to 
an  examination  by  a  surgeon,  was  denied. 
See  also  McQuigan  v.  Delaware^  L.  db  W.  R. 
Co.  129  N.  Y.  50.  Id..  14  L.  R.  A.  466,  and 
note.  The  right  to  order  such  an  examination 
was  affirmed  by  this  court  in  Sehroeder  v.  Chi- 
cago, R.  I.  d  r.  R.  Co.  47  Iowa,  875,  but  that 
case  did  not  involve  the  right  to  compel  a  pub- 
lic examination  before  the  jury.  The  author- 
ities which  sustain  the  right  of  trial  courts  to 
order  the  physical  examination  of  persons 
whose  condition  is  the  subject  of  controversy 
hold  that  the  courts  have  a  large  discretion  to 
grant  or  refuse  such  orders,  and  that  their  ac- 
tion will  not  be  disturbed  unless  the  discretion 
has  been  abused.  Thus,  it  was  said  in  Bat- 
field  V.  St.  Paul  d  D.  R.  Co.  supra,  in  regard 
to  the  order  therein  sought,  that  "it  is  evident, 
from  the  very  nature  of  things,  that  the  pro- 
priety of  such  an  order  must  usually  rest 
largely  in  the  discretion  of  the  trial  court,  and 
it  would  only  be  in  case  of  a  plain  abuse  of 
such  discretion  that  we  would  interfere."  In 
Riehmond  &  D.  R.  Co.  v.  Children,  82  Ga.  721, 
it  was  held  that  trial  courts  had  the  power  to 
order  the  physical  examination  of  persons  al- 
leged to  have  been  injured,  "and  that  in  each 
case  it  was  to  be  exercised,  or  not.  according 
to  the  sound  discretion  of  the  presiding  iudge." 
Ill  Shepard  v.  Missouri  P.  R.  Co.  86  Mo.  684. 
the  court  said  of  orders  for  such  examinations 
that  it  was  inclined  to  bold  that  they  might  be 
made,  "but  not  that  a  party  has  an  absolute 
right  to  have  such  a  personal  examination. 
It  is  a  matter  in  which  the  court  has  a  discre- 
tion which  will  not  be  interfered  with  unless 
manifestly  abused."  See  also  Stuart  v. 
Havens,  17  Neb  211;  Atchison,  T.  <k  S.  F.  R. 
Co.  V.  Thul,  29  Kan.  475,  44  Am.  Rep.  659. 
Before  a  court  will  be  authorized  to  order  the 
physical  examination  of  a  witness,  the  neces- 
sity of  the  examination  to  a  just  determination 
of  the  cause  must  be  shown.  Siousr  City  <k  P. 
R.  Co.  V.  Ftnlayson,  16  Neb.  678,  49  Am.  Rep. 
724;  Oulf,  C.  d  S.  F.R.  Co.  v.  Norfleet^  78 Tex. 
824;  International  d  O.  N.  R.  Co,  v.  Underwood, 
64  Tex.  466.  When  a  physical  examination  is 
ordered,  care  should  be  taken  to  protect  the  per- 
son examined  from  indignity,  and  no  indelicate 
exposure  of  the  'person  not  absolutely  neces- 
sary should  be  reouired.  Especial  care  will 
be  taken  to  avoia  wounding  the  feelings  of 
modest  and  sensitive  females.  Richmond  d  D. 
R.  Co.  V.  Childress,  and  S/tepard  v.  Mis- 
souri P.  R.  Co.  supra.  Such  an  examination 
will  not  be  ordered  in  the  presence  of  thejui^, 
where  it  would  require  an  indecent  exposure 
of  the  person.  1  Tbomp.  Trials,  §  861;  26 
Cent.  L.  J.  7.  And  an  unnecessary  exposure 
of  that  kind  should  not  be  permitted  by  the 
court,  even  though  no  objection  be  made. 
Brown  v.  Sitineford,  44  Wis.  286.  Very  few 
of  the  cases  which  involve  compulsory  Iphys- 
ical  examination  refer  to  those  which  were,  or 
were  designed  to  be,  made  in  open  court  in 
the  presence  of  the  jury.  As  a  rule  they  re- 
late to  private  examinations  only.  All  author- 
itips  which    treat   of    the  subject  recognize  a 


sacredness  of  the  person,  a  right  to  be  free 
from  physical  restraint  or  compulsion,  which 
will  be  interfered  with  only  for  reasons  of  con- 
trolling importance.  Until  the  contrary  is 
shown,  the  rulings  of  the  trial  court  must  be 
regarded  as  correct,  and  we  are  required  to  in- 
dulge in  all  reasonable  presumptions  that  they 
are  correct.  When  Mrs.  Hall  was  asked  to 
remove  her  shoes  and  stockings  and  submit  to 
measurements  in  the  presence  of  the  jury, 
the  testimony  which  had  been  introcfuced 
showed  that  she  had  submitted  to  physical 
examinations  conducted  by  medical  experts 
on  behalf  of  the  defendant  two  years  or  more 
before  the  trial,  and  again  on  the  day  of  the 
trial,  and  that  but  two  of  the  four  physicians 
who  had  examined  her  for  the  defendant  at 
the  time  of  the  trial  had  been  called  as  wit- 
nesses. There  was  no  suggestion  that  she 
had  refused  to  submit  to  any  private  examina- 
tion which  the  defendant  desired  to  make. 
Dr.  Speaker  had  testifled  for  her  that  he  was 
present  when  Dr.  Evans  measured  her  feet  on 
the  day  of  the  trial,  that  the  left  or  injured  foot 
was  \  inch  larger  at  the  ankle  and  between 
that  and  the  toes  than  the  other  foot,  and  that 
he  thought  the  left  leg  6  inches  above  the  ankle 
was  I  of  an  inch  larger  than  the  right  leg  at 
the  same  distance  alK)ve  the  ankle.  Dr.  Evans 
had  testified  that  the  left  foot  was  |  an  inch 
larger  than  the  right  at  the  middle  joint 
above  the  ball  of  the  foot  and  at  the  ankle,  and 
that  the  left  leg  6  inches  above  the  ankle  was 
I  of  an  inch  smaller  than  the  right.  Dr.  Saun- 
ders had  testified  that  this  measurement,  on  the 
day  of  the  trial,  showed  that  the  left  leg  of  the 
plaintiff  6  inches  above  the  ankle  was  smaller 
than  the  right,  but  he  did  not  state  what  the 
difference  was.  Dr.  Eslick  had  answered  a 
hypothetical  question,  but  did  not  testify  to  any 
personal  knowledge  of  the  plaintiffs  feet. 
On  the  part  of  the  defendant,  Dr.  Hews  had 
testified  that  measurements  of  the  plaintiff's 
feet  had  been  made  that  day  in  the  presence 
of  himself,  two  physicians  who  had  testified 
for  the  plaintiff,  three  other  physicians  who 
were  witnesses  for  the  defendant,  and  attorneys 
for  the  parties;  that  there  was  a  difference  be- 
tween the  feet  and  legs  of  the  plaintiff  at  one 
point  of  measurement,  but  that  he  had  forgot- 
ten which  one,  of  ^  of  an  inch,  and  bedid^not 
state  which  foot  or  leg  was  the  larger.  Dr. 
Martin  had  testified  that  he  saw  the  measure- 
ments described  by  Dr.  Hews,  and  that  they 
showed  the  feet  of  the  plaintiff  to  be  of  the  same 
size,  and  that  the  left  leg  6  inches  above  the 
ankle  was  A  of  an  inch  larger  than  the  right. 
This  was  the  showing  made  with  respect  to 
the  measurements  when  Mi^.  Hall  was  re- 
quested to  make  the  exhibition  of  herself  and 
submit  to  the  measurements  in  question.  Dr. 
Mullarky  and  Dr.  Young,  who  it  appeared  had 
assisted  in  making  the  measurements,  had 
not  testified,  and  the  defendant  gave  no  rea- 
son for  not  having  called  them.  As  they  were 
afterwards  examined  for  the  defendant,  we 
mav  presume  that  they  were  present  in  court, 
and  that  the  court  knew  that  the  defendant 
had  not  exhausted  its  testimony  in  regard  to 
the  measurements.  The  question  which  they 
were  designed  to  settle  was  not  controlling, 
and  was  one  of  many  involveO  in  the  case. 
Much  testimony  had  been  given  in  regard  to 
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the  aDatomj  of  the  foot  and  ankle,  the  rupture 
of  teodoDs  and  ligameDts,  electrical  ezperi- 
menta  to  ascertain  the  nature  and  extent  of  the 
injuries  in  question ,  besides  the  direct  testimony 
of  the  plaintiff  and  others  in  regard  to  her  inju- 
ries and  sufferings.  Mrs.  Hall  is  described  as 
''rather  fleshy."  and  a  difference  of  h^f  an  inch 
in  measuring  the  circumference  of  her  feet  and 
limbs  might  easily  be  made  by  different  per- 
sons, and  observers  be  unable  to  detect  any 
errors  In  the  measurements.  It  is  not  at  all 
probable  that  measurements  made  in  the  pres- 
ence of  the  jury  would  have  aided  it  materially 
to  reach  a  verdict.  It  is  by  no  means  cer- 
tain that  such  measurements  would  not  have 
confused  rather  than  helped  the  deliberations 
of  the  jury.  The  request  of  the  defendant  was 
that  Mrs  Hall  remove  her  shoes  and  stockings 
in  the  presence  of  the  jury,  and,  we  may  pre- 
sume, before  a  large  audience  of  bystanders  in 
a  crowded  courtroom,  for  the  single  purpose 
of  having  her  feet  and  le^  measured  in  such  a 
manner  that  the  jury  might  see  it  done.  In 
my  opinion,  it  was  not  only  within  the  power, 
but  the  duty,  of  the  district  court,  under  the 
circumstances  shown  to  exist,  to  refuse  to 
allow  the  desired  experiment  to  be  made.  As 
it  appears  to  me,  it  certainly  would  have  been 
indelicate,  if  not  positively  indecent,  and  would 
have  been  shocking  and  repulsive  to  any  modest 
and  sensitive  woman.  It  was  not  shown  to  be 
necessary.  The  defendant  had  been  afforded 
ample  opportunity  to  make  accurate  measure- 
ments, and  if  its  witnesses  failed  to  make  and 
remember  them  the  plaintiff  should  not  suffer 
for  their  negligence.  Although  she  and  her 
attorneys  did  not  offer  as  much  resistance  to 
the  request  of  the  defendant  as  they  might  well 
have  made,  yet  it  is  evident  that  they  were 
unwilling  to  make  the  exhibition  desired,  and 
that  they  did  not  wish  to  prejudice  their  case 
by  appearing  to  withhold  evidence  which  was 
within  their  power  to  ^ve.  The  court  had  a 
knowledge  of  the  plamtiff,  and  of  the  con- 
ditions under  which  the  experiment,  if  per- 
mitted, would  have  been  made,  which  we  can- 
not have.  The  defendant  had  not  introduced 
all  the  evidence  at  his  command.  In  m^  opin- 
ion, no  abuse  of  the  discretion  with  which  the 


district  court  was  clothed  is  shown.  The  opin- 
ions of  the  majority,  while  disclaiming  the 
adoption  of  a  rule  applicable  in  all  such  cases, 
does,  in  effect,  hold  that  the  district  court  had 
no  discretion,  and  that  in  this  and  all  similar 
cases  the  defendant  may,  as  a  matter  of  right, 
require  a  woman  whose  injuries  are  in  question 
to  partially  disrobe  herself  in  the  presence  of 
the  court,  jury,  members  of  the  bar,  and  pos- 
sibly a  courtroom  full  of  bystanders,  and  raise 
her  garments  sufliciently  high  to  permit  each  of 
the  twelve  jurors  to  see  her  legs  measured  6 
inches  above  the  ankles,  and  that  this  may  be 
done  even  though  other  evidence  is  at  the  com- 
mand of  the  defendant,  and  at  hand,  which 
may  show  that  the  exhibition  is  wholly  unneces- 
sary. I  cannot  assent  to  such  a  holding.  It 
may  be  further  said  that,  after  the  court 
refused  the  request  of  the  defendant,  the  latter 
called  Dr.  Saunders,  who  bad  testified  for  the 
plaintiff,  and  showed  by  him  that  he  was  pres- 
ent when  the  measurements  were  made  for  the 
defendant,  and  saw  nothing  unfair  in  them, 
and  nothing  to  show  that  they  were  not  made 
at  the  places  measured  for  the  plaintiff.  Dr. 
Mullarky  then  testified,  and  corroborated  fully 
the  testimony  given  by  Dr.  Martin  in  regard  to 
the  measurements.  Dr.  Young  testified  that  the 
feet  measured  the  same,  and  that;  he  could 
not  see  any  difference  between  them.  The 
plaintiff  did  not  offer  any  evidence  in  rebuttal 
on  this  branch  of  the  case.  It  thus  appears 
that  the  preponderance  of  the  evidence  on  that 
issue  was  on  the  side  of  the  defendant.  I 
believe  it  has  had  a  fair  trial,  and  that  it  has 
no  just  reason  to  complain  of  the  judgment  of 
the  district  court. 

Grander  and  Deemer,  JJ. : 

We  place  our  concurrence  in  the  conclusion 
of  the  majority  opinion  on  the  fact  of  the  inter- 
ference by  the  court  without  objection  by  the 
witness  or  counsel.  It  appears  in  the  record 
that  the  court,  of  its  own  motion,  declined  to 
permit  the  examination.  It  seems  to  us  the 
record  limits  our  inquiry  to  that  state  of  facts. 
There  was  nothing  in  the  examination  not 
entirely  proper  to  take  place  in  open  coutt  if 
the  witness  did  not  object. 
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!•  A  demiix*rer  to  a  complaint  B^^ttXaMi 
a  c^rantee  of  one  who  erected  a  dam 

for  InJurlDflr  land  by  maintenance  of  the  nui- 
sance cannot  be  sustained  for  failure  to  state  In- 
Jary  after  notice  to  defendant  of  the  nuisance, 


where  the  notice  was  given  fifteen  days  before 
suit  was  brought,  and  the  complaint  alletred 
Injury  up  to  the  time  it  was  filed. 

8.  Astatateiclvinc^thetmsteeflofapab- 
llccanal  power  to  raise  the  water  in 
a  riTOr  to  a  certain  height  by  means  of  a  dam, 
and  providing  that  if  in  constructing  the  canal 
or  developing  the  dam  it  becomes  neceasafy  to 
use  private  property,  the  board  ^'shall  have  a 
rigbt  to  acquire  such  right  of  way  **  in  the  man- 
ner now  provided  by  law,  requires  the  settle- 
ment of  damages  for  flooding  lands  by  the  dam 


Note.— The  purposes  for  which  a  statute  may  i  also  the  case  of  Nunamaker  v.  (Jolumbia  Water- 
authorize  the  flowage  of  land  are  the  subject  of  a    Power  Co.  (S.  C.)  post.,  282. 
note  to  Turner  v.  Nye  (Mass.)  14  L.  R.  A.  487.    See  ' 
^L.R.A. 
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uoder  tbe  eminent  domain  law,  and  not  by  suit 
for  nuisance. 
8«  Failure  to  object  to  the  raisiii^  of 
crater  alonur  abuttlnflr  lands  by  a  dam  across  a 
river  constitutes  permission  to  do  so  within  the 
provision  of  a  statute  that  in  case  any  person  per- 
mits entry  upon  his  land  for  the  construction  of 
a  public  improvement  without  previous  com- 
pensation he  shall  have  a  right  to  petition  for 
the  assessment  of  his  damages,  so  that  such  rem- 
edy is  ezclusiye. 

(October  17, 1896.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  CommoD  Pleas  Circuit  Court  for 
Richland  County  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  the  al- 
leged wrongful  flooding  of  plaintiff's  land. 
Afflrmed, 

The  first  cause  of  action  set  out  in  the  com- 
plaint was  as  follows: 

(1)  That  the  defendant  was  at  tbe  times  here- 
inafter mentioned,  and  now  is,  a  corporation 
duly  created  and  organized  under  and  by  vir- 
tue of  the  laws  of  tbe  said  state.  (2)  That  tbe 
plaintiff  was  at  tbe  time  of  the  commission  of 
the  grievances  hereinafter  set  forth,  and  now 
is,  the  owner  in  fee  and  in  possession  of  a 
tract  of  land  containing  420  acres,  more  or 
less,  lying  on  tbe  right  bank  of  Broad  river, 
in  the  said  county  and  state,  bounded  on  the 
north  by  lands  of  F.  W.  Wagener,  on  tbe  east 
by  the  said  river,  on  the  south  by  lands  of  tbe 
state  penitentiary,  and  on  the  west  by  the 
Newberry  road,  separating  this  tract  from 
lands  of  the  estates  of  Eli  Huffman  and 
Isaiah  Haltiwanger,  and  also  by  lands  of  the 
estate  of  Glodfrey  B.  Nunamaker,  and  that 
running  across  or  near  to  the  said  land,  leading 
into  the  said  river,  is  a  branch  and  a  ditch,  by 
means  of  which,  and  tbe  said  river,  tbe  said 
land  was,  prior  to  the  commission  of  the  said 
grievances,  and  from  time  immemorial,  ac- 
customed to  be  drained  for  agricultural  pur- 
poses.   (3)  That  on  or  about  the day  of 

— - — ,  1889,  the  board  of  trustees  of  the  Colum- 
bia*Canal,  a  corporation  duly  created  and  or- 
ganized under  and  by  virtue  of  the  laws  of 
the  said  state,  raised  and  erected  a  dam, 
known  as  the  **Columbia  Canal  Dam,'' across 
the  current  of  the  said  river,  at  a  point  a 
short  distance  below  plaintiff's  said  tract;  of 
land;  that  thereafter,  on  or  about  the  lltb  day 
of  January,  1892,  the  said  board  of  trustees  of 
tbe  Columbia  Canal  transferred  and  conveyed 
to  the  said  defendant  the  said  dam, and  all  and 
singular  the  property  thereto  appertaining, 
and^that  the  said  defendant  has  since  been  and 
now  is  the  owner  and  in  possession  thereof. 
(4)  That  since  the  said  lltb  day  of  January, 
1892,  the  said  defendant  has  kept  up,  main- 
tained, and  continued,  and  now  maintains, 
keeps  up,  and  contiDue8,the  said  dam  as  afore- 
said, so  that  by  reason  thereof  the  waters  of 
the  said  river  are  raised  6  feet  in  the  chan- 
nel thereof,  and  greatly  increased  in  quan- 
tity therein,  and  m  the  said  branch  aod 
ditch,  and  the  free,  natural,  and  accustomed 
flow  of  the  said  water,  and  of  sand  and  other 
''^  earth,  through  the  channels  of  the 
T  and  of  the  said  branch  and  ditch, 
and  now  is  hindered  and  obstructed; 


and  tbe  said  river  and  tbe  said  branch  and 
ditch  have  been  and  now  are  prevented  anct 
hindered  from  effecting  the  proper,  natural, 
and  usual  drainage  of  the  said  land;  tbe  said  wa- 
ters are  caused  to  percolate  through,  and  water- 
log and  water-soak  40  acres  of  the  said  land 
lying  on  the  said  river;  and  in  times  of  ordi- 
nary freshet  the  waters  of  the  said  river  are 
caused  to  flow  back  upon  and  inundate  the 
said  40  acres  of  the  said  land,  depositing 
thereon  quantities  of  sand  and  other  sterile 
earth,  all  of  which,  prior  to  tbe  commission  of 
the  said  ^evances,  and  from  time  immemo- 
rial, the  said  waters  were  not  accustomed  to 
do.  And  tbe  plaintiff  further  avers  that  prior 
to  the  grievances  hereinbefore  complained  of 
the  said  40  acres  of  the  said  land  were  of  un- 
usual and  great  fertility,  and  were  not  subject 
to  overflow  by  the  waters  of  the  said  river  so 
as  to  defttroy  or  materially  injure  the  crops 
growing  thereon,  and  that  since  the  commission 
of  the  said  grievances,  and  by  reason  thereof, 
the  said  lands  have  become  liable  to  frequent 
and  prolonged  freshets,  overflowing  and  mun- 
dating  the  said  lands  to  such  an  extent  as  to 
destroy  the  crops  growing  thereon,  and  whoUv 
to  deter  and  prevent  the  use  of  the  said  lands 
for  agricultural  purposes,  or  for  any  valuable 
purpose  whatever.  And  tbe  plaintiff  further 
avers  that  by  reason  of  the  said  grievances  so 
as  aforesaid  caused  by  the  keeping  up,  main- 
taining, and  continuing  of  the  said  dam  by  tbe 
said  defendant  as  aforesaid,  the  said  40  acres 
of  land,  which  prior  thereto  were  reasonably 
worth  $75  per  acre,  have  become  water-logffed, 
unproductive,  uncultivable,  and  wholly  value- 
less to  tbe  plaintiff,  to  the  great  nuisance  and 
injury  of  the  plaintiff,  and  to  his  damage 
$4,000.  (5)  That  on  the  2d  dav  of  August. 
1894,  the  plaintiff  gave  the  defendant  notice  of 
the  said  nuisance,  and  then  requested  the  de- 
fendant to  remove  the  same,  but  that  the  said 
defendant  has  failed  and  refused  so  to  do.  (6) 
That  the  said  keeping  up,  maintaining,  and 
continuing  of  tbe  said  dam  have  heretofore  been 
and  now  are  without  the  consent  of  the  plaintiff; 
that  tbe  said  plaintiff  has  received  no  compen- 
sation for  the  iniury  sustained  by  him  as  here- 
inbefore set  forth;  and  by  reason  of  the  prem- 
ises, the  plaintiff  is  entitled  to  have,  of  and 
from  tbe  said  defendant,  compensation  in  the 
said  amount  of  $4,000. 

The  second  o^use  of  action  set  out  was: 
(1)  That  the  defendant  was  at  the  times  herein- 
after mentioned,  and  now  is,  a  corporation 
duly  created  and  organized  under  and  by  vir- 
tue of  the  laws  of  the  said  state.  (2)  That  the 
plaintiff  was  at  the  time  of  the  commission  of 
the  grievances  hereinafter  set  forth,  and  now 
is,  tbe  owner  in  fee  and  in  possession  of  a 
tract  of  land  known  as  "Mickler's  Island,"  ly- 
ing in,  and  surrounded  by  the  waters  of.  Broad 
river,  in  the  said  county  and  state,  and  being 
situated  opposite  to,  and  off  from,  a  tract  m 
land  adjoining  the  tract  described  in  the  second 
paragraph  of  the  first  cause  of  action  hereof, 
known  as  "Swygert's  Mill  Tract,"  and  that 
prior  to  the  commission  of  the  said  grievances, 
and  from  time  immemorial,  the  said  river  was 
accustomed  to  flow  past  and  by  tbe  said  island 
without  material  injury  thereto.    (3)  That  on 

or  about  the   day  of ,   1889,  the 

board  of  trustees  of  the  Columbia  Canal,  a  cor- 
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poration  duly  created  and  orgaDized  uDder  and 
by  virtue  of  the  laws  of  said  state,  raised  and 
erected  a  dam,  knowu  ab  the  ''Columbia  Canal 
Dam,"  across  the  current  of  ihe  said  river,  at  a 
point  below  the  plaintiff's  said  tract  of  land; 
that  thereafter,  on  or  about  the  11th  day  of 
January,  1892,  the  said  board  of  trustees  of 
the  Columbia  Canal  transferred  and  conveyed 
to  the  defendant  herein  the  said  dam,  and  all 
and  sinsular  the  property  thereto  appertain- 
ing; and  that  the  said  defendant  has  since  been 
and  is  now  the  owner  and  in  possession  thereof. 
(4)  That  since  the  said  11th  day  of  January, 
1^2,  the  said  defendant  has  kept  up,  main- 
tained, and  continued,  and  now  keeps  up, 
maintains,  and  continues,  the  said  dam  as 
aforesaid,  so  that  by  reason  thereof  the  waters 
of  the  said  river  are  raised  6  feet  in  the  chan- 
nel thereof,  and  greatly  increased  in  quantity 
therein,  and  the  free,  natural,  and  accustomed 
flow  of  tbe  water,  and  of  sand  and  other  sterile 
earth,  through  the  channel  of  the  said  river, 
and  past  the  plaintiffs  said  land,  has  been 
and  now  is  hindered  and  obstructed,  and 
the  said  river  has  been  and  now  is  prevented 
from  effecting  the  proper,  natural,  and  usual 
drainage  of  the  said  land;  the  said  waters 
are  caused  to  percolate  through  and  water- 
log and  water-soak  the*  whole  of  the  said 
tract  of  land,  and  in  times  of  ordinary  freshet 
the  waters  of  the  said  river  are  caused  to 
flow  back  upon  and  inundate  the  said  land, 
depositing  thereon  quantities  of  sand  and  other 
sterile  earth,  all  of  which,  prior  to  the  com- 
mission of  the  said  grievances,  and  from  time 
immemorial,  the  said  waters  were  not  accus- 
tomed to  do.  And  the  plaintiff  further  avers 
that,  prior  to  the  grievances  hereinbefore  com- 
plained of,  the  said  tract  of  land  was  of  un- 
usual and  great  fertility,  and  was  not  subject 
to  overflow  by  the  waters  of  the  said  river  so 
as  to  destroy  or  materially  injure  the  crops 
growing  thereon,  and  that  since  the  commis- 
sion of  the  said  grievances,  and  by  reason 
thereof,  the  said  lands  have  become  liable  to 
frequent  and  prolonged  freshets,  overflowing 
and  inundating  the  said  lands  to  such  an  ex- 
tent as  to  destroy  the  crops  growing  thereon, 
and  wholly  to  deter  and  prevent  the  use  of 
the  said  lands  for  agricultural  purposes,  and 
for  any  valuable  purpose  whatever.  And 
the  plaintiff  further  avers  that  by  reason  of  the 
said  g^evances  so  as  aforesaid  caused  by  the 
keeping  up,  maintaining,  and  continuing  of 
the  said  dam  by  the  said  defendant  as  afore- 
said, the  said  tract  of  land,  which  prior  thereto 
was  reasonably  worth  $100  per  acre,  has  be- 
come water-foeged,  unproductive,  unculti- 
vable,  and  wholly  valueless  to  the  plaintiff,  to 
the  great  nuisance  and  injury  of  the  plaintiff, 
and  to  his  damase  $2,000.  (5)  That  on  the  2d 
day  of  August,  1894,  the  plaintiff  gave  the  de- 
fendant notice  of  the  said  nuisance,  and  then 
requested  the  defendant  to  remove  the  same, 
but  that  the  said  defendant  has  failed  and  re- 
fused so  to  do.  <tt)  That  the  said  keeping  up, 
maintaining,  and  continuing  of  the  said  dam 
by  the  said  defendant  has  heretofore  been  and 
now  is  without  the  consent  of  the  plaintiff: 
that  the  said  plaintiff  has  received  no  compen- 
sation for  the  injury  sustained  by  him  as  here- 
inbefore set  forih,  and  bv  reason  of  tbe  prem- 
ises the  plaintiff  is  entitled  to  have  of  and  from 
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the  said  defendant  compensation  in  the  said 
amount  of  $2,000. 

The  demurrer  was  as  follows: 

The  defendant,  the  Columbia  Water  Power 
Company,  moves  the  court  to  dismiss  the  com- 
plaint in  this  action  on  the  ground  that  it  ap- 
pears from  the  face  of  the  complaint  that 
neither  in  what  is  therein  stated  to  be  a  flrst 
cause  of  action,  nor  in  that  which  is  stated  to- 
be  a  second  cause  of  action,  does  it  state  facts 
sutflcient  to  constitute  a  cause  of  action  against 
this  defendant.  Both  of  said  causes  of  action 
objected  to  are  insuflScient,  in  this:  That  after 
it  is  alleged  in  the  third  paragraph  of  each  of 
said  causes  of  action  "that  on  the  —  day  of 
.  1889,  the  board  of  trustees  of  the  Col- 


umbia Canal,  a  corporation  duly  created  and 
organized  under  and  by  virtue  of  the  laws  of 
said  state,  raised  and  erected  a  dam,  known  as- 
the  'Columbia  Canal  Dam'  across  the  current 
of  the  said  river,  at  a  point  a  short  distance 
below  the  plaintiff's  said  tract  of  land,  and 
that  thereafter,  on  or  about  the  11th  day  of 
January,  1892,  the  said  board  of  trustees  of 
the  Cohimbia  Canal  transferred  and  conveyed 
to  the  said  defendant  the  said  dam,  and  all. 
and  singular  the  property  thereto  appertain- 
ing, and  that  the  said  defendant  has  since  been 
and  now  is  the  owner  and  is  in  possession 
thereof."  it  does  not  allege  any  negligence  or 
want  of  care  on  the  part  of  the  board  of  trus- 
tees, or  their  grantee,  either  in  the  construction 
of  the  dam,  or  in  its  maintenance  or  repair,  or 
that  the  defendant  has  done,  anything  contrary 
to  any  contract  or  obligation  arising  odt  of 
any  agreement  with  the  plaintiff  with  reference 
to  the  construction,  maintenance,  or  repair  of 
the  said  dam,  and  its  effect  upon  the  land 
claimed  to  be  injured  in  the  said  cause  of  ac- 
tion. The  action  brought  by  the  ptlaintiff  by 
said  complaint  is  a  common-law  action  for  in- 
jury to  his  freehold,  or  at  least  for  compensa- 
tion for  the  taking  for  the  use  of  a  public  pur- 
pose of  a  private  property.  The  court  will 
take  cognizance  of  the  fact  that,  under  the 
Constitution  and  laws  of  the  state,  Broad  river 
is  a  navigable  stream,  and  declared  to  be  a 
public  highway.  The  court  is  bound  to  take 
further  judicial  notice  of  the  act  of  the  general 
assembly  referred  to  in  said  third  paragraph, 
creating  the  board  of  trustees  of  the  Columbia 
Canal,  and  all  of  its  provisions, — the  same  be- 
ing a  public  act.  passed  for  a  public  purpose,— 
and  of  the  act  of  1890  amendatory  thereof. 
Taking  such  judicial  notice,  it  appears:  That 
under  its  provisions  the  said  board  of  trustees 
had  full  authority,  and  were  commanded  and 
directed,  to  erect  said  dam,  and  to  flow  back 
the  waters  of  the  said  navigable  stream,  and  to 
use  private  property  in  the  construction  and 
maintenance  of  tbe  said  canal  and  dam,  and 
that  for  tbe  taking  and  tise  of  such  private 
property  said  act  makes  provision  for  the 
condemnation  of  such  lands,  and  a  remedy 
to  the  owner  to  secure  compensation  for  the 
taking  and  use  of  such  private  property. 
That  the  court  therefore  must  hold  that  said 
remedy  is  exclusive  unless  th^  board  of  trus- 
tees exceeded  their  authoritv,  or  did  not  con- 
form to  such  provisions.  Inhere  is  no  allega- 
tion in  the  complaint  that  they  exceeded  their 
authority,  or  did  not  conform  to  such  provi- 
sions; but  it  Is  alleged  in  paragraph  six  of  each 
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of  said  causes  of  action  "that  the  said  keeping 
up,  maintaining,  and  continuing  of  the  said 
dam  has  heretofore  been  and  now  is  without 
the  consent  of  the  plaintiff;  that  the  said 
plaintiff  has  received  no  compensation  for  the 
injury  received  by  him  as  heretofore  set  forth; 
and  by  reason  of  the  premises  the  plaintiff  is 
entitled  to  have,  of  and  from  the  said  defend- 
ant, compensation,"  etc.  That  said  allegation 
is  insufficient  because  it  does  not  aver  that  the 
dam  was  erected  without  the  consent  of  the 
plaintiff,  nor  that  entrv  and  use  were  made  of 
the  private  property  without  the  permission  of 
the  plaintiff.  Further,  it  fails  to  allege  that 
the  taking  complained  of  was  after  notifica- 
tion in  writing  by  plaintiff  to  defendant  of 
plaintiff's  refusal  of  consent  thereto,  or  that 
said  taking  and  use  complained  of  were  and 
arc  without  the  permission  of  the  plaintiff. 
The  complaint  therefore  does  not  show  that 
the  plaintiff  did  not  have  his  remedy  under 
t^  1752  of  the  Revised  Statutes  of  1893.  The 
statute  incorporating  the  board  of  trustees, 
authorizing  the  erection  of  the  dam,  having 
then  provided  a  remedy  for  the  taking  and 
use  of  plaintiff's  property,  he  is  confined  to 
such  remedy;  and,  the  complaint  not  showing 
upon  its  face  that  the  case  there  alleged  is 
one  not  provided  for  by  said  statute,  it  fails 
to  state  a  cause  of  action.  It  is  further  sub- 
mitted by  the  defendant  that  the  complaint, 
upon  its  face,  shows  no  actionable  injury  to 
the  plaintiff  between  the  lime  of  the  com- 
mencement of  the  action  and  of  the  refusal 
of  the  defendant  to  remove  the  dam.  The  re- 
fusal of  the  defendant  to  remove  the  dam  was 
dated  the  14th  of  August,  1894  The  action  was 
commenced  the  17th  of  August,  1894.  During 
this  interval  it  is  not  alleged  that  any  damage 
occurred  to  the  plaintiff  by  reason  of  the  flow- 
ing of  his  land  by  prolonged  freshets  in  the 
river,  or  any  injury  thereto,  as  in  law  the  de- 
fendant, assuming  that,  if  liable  at  all,  it  could 
only  be  liable  for  such  injury  as  arose  from  the 
time  of  its  refusal  to  remove,  and,  the  com- 
plaint showing  on  its  face  no  actionable  injury 
from  said  time  of  refusal  to  remove  to  the 
commencement  of  the  action,  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  order  sustaining  the  demurrer  was  as 
follows: 

"The  defendant  interposes  an  oral  demurrer 
to  the  complaint  upon  the  ground  that  it  does 
not  state  facts  sufficient  to  state  a  cause  of 
action,  and  moves  to  dismiss  the  said  complafnt 
upon  the  ground  that  the  same  does  not  state 
a  cause  of  action,  as  set  forth  in  the  written 
grounds  filed  in  the  cause  pursuant  to  rule  18 
of  the  circuit  court.  Now,  upon  hearing  ar- 
l^ument  of  counsel  for  plaintiff  and  defendant. 
It  is  ordered  and  adjudged  that  the  said  oral 
demurrer  be  sustained,  and  the  said  complaint 
is  hereby  dismissed.  The  court  reserves  the 
right  hereafter  to  file  its  grounds  and  reasons 
for  sustaining  the  demurrer  and  dismissing  the 
complaint,  if  it  may  see  fit. 

"O.  W.  Buchanan,  Presiding  Judge. 

'December  11,  1895." 

Messrs,  Melton  ft  Melton,  J.  S.  Mnller, 
and  Obear  ft  Don|rl»a0  for  appellant. 

^bney  ft  Thomas  for  respondent. 


Jones.  J. ,  delivered  the  opinion  of  the  court: 
This  is  an  appeal  from  an  order  sustaining  a 
demurrer  to  the  complaint  herein  on  me 
ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  action  was 
begun  August  17,  1894,  to  recover  damages  or 
compensation  for  injuries  to  the  lands  of  plain- 
tiff, situated  in  Lexmgton  county,  caused  by  a 
dam  erected  in  1889  across  Broad  river  by  the 
board  of  trustees  of  the  Columbia  Canal  under 
authority  of  an  act  approved  December  24, 
1887.  The  complaint  (which  will  be  set  out  in 
full,  at  least  as  to  one  of  the  causes  of  action, 
in  the  report  of  this  case)  sets  up  two  causes  of 
action,— one  referring  to  injuries  to  an  island 
in  Broad  river  known  as  "Mickler's  Island;'' 
the  other  to  injuries  to  a  tract  of  420  acres  lying 
on  the  western  bank  of  the  river,  on  which  were 
a  branch  and  a  ditch  leading  to  the  river,  by 
which,  together  with  the  river,  this  tract  had 
been  accustomed  to  be  drained  for  agricultural 
purposes.  At  the  hearing  the  court  properly 
took  judicial  notice  of  the  act  approved  De- 
cember 24,  1887,  entitled  "An  Act  to  Incorpo- 
rate the  Board  of  Trustees  of  the  Columbia 
Canal,  to  Transfer  to  the  Said  Board  the  Co- 
lumbia Canal  and  the  Lands  now  Held  there- 
with and  Its  Appurtenances,  and  to  Develop 
the  Same,"  and  of  the  amendatory  act  ap- 
proved December  24,  1890.  The  court  also 
took  judicial  notice  of  the  fact  that  Broad 
river  is  declared  to  be  a  navigable  stream  and 
a  public  highway.  To  this  the  plaintiff  did 
not  object,  and,  as  appellant,  does  not  object 
here.  These  acts  and  this  fact,  then,  must  be 
read  into  the  complaint,  as  a  part  thereof.  It 
appears  that  under  authority  of  the  said  act  of 
1887  the  board  of  trustees  of  the  Columbia 
Canal  completed  said  dam  in  1889,  and  by 
authority  of  the  amendatory  act  of  1890  the 
trustees  on  the  11th  of  January,  1892,  conveyed 
the  canal  and  dam,  and  the  property  appurte- 
nant, to  the  defendant  company,  and  the  de- 
fendant has  ever  since  maintained  and  contin- 
ued said  dam.  The  complaint  further  alleges, 
substantially,  that  by  reason  of  the  mainte- 
nance of  the  dam  the  water  of  Broad  river  at 
plaintiff's  land  is  raised  6  feet  in  the  channel, 
thereby  obstructing  the  free  and  accustomed 
flow  of  water,  and  of  sand  and  other  sterile 
earth,  through  the  channel  of  the  river  and  of 
the  branch  and  ditch,  and  preventing  the 
proper  and  usual  drainage  of  these  lands; 
thereby  causing  the  waters  to  percolate 
through  and  water  log  and  soak,  these  lands; 
that  in  times  of  ordinary  freshet  the  waters  of 
the  river  are  caused  to  frequently  overflow  and 
inundate  large  portions  of  said  land  to  such 
extent  as  to  destroy  the  crops  growing  thereon, 
and  wholly  prevent  the  use  of  said  lands  for 
agricultural  purposes;  that  the  keeping  up. 
maintaining,  and  continuing  of  the  said  dam 
by  the  defendant  havo  been  and  now  are  with- 
out the  consent  of  the  plaintiff;  and  that  the 
plaintiff  has  received  no  compensation  for  said 
mjuries.  The  complaint  also  shows  that  on 
the  2d  day  of  August,  1894,  the  plaintiff  gave 
defendant  notice  of  said  nuisance,  and  re- 
quested defendant  to  remove  the  same,  but  that 
defendant  has  failed  and  refused  so  to  do. 
The  date  of  defendant's  refusal  does  not  appear. 
In  the  order  sustaining  the  demurrer  the  pre- 
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sidin^i^  judge.  Hon.  O.  W.  Buchanan,  reserved 
ibe  ri^ht  to  file  his  grounds  and  reasons  for  sus 
taining  the  demurrer  and  dismissing  the  com- 
plaint, if  he  saw  fit.  These  grounds  and  rea- 
sons have  not  been  filed,  but  It  appears  in  the 
case  that  "the  demurrer  was  sustained  for  the 
several  jrrounds  set  forth  therein."  The  demur- 
rer specifying  the  grounds  and  the  order  sustain- 
ing the  same  will  appear  in  the  report  of  the 
case.  The  demurrer,  and  the  exceptions  to 
the  order  sustaining  the  same,  raise  practically 
the  following  questions:  (1)  Whether  the  statute 
of  1887  gave  authority  for  the  acts  resulting  in 
the  injuries  complained  of,  and  afforded  there- 
for a  remedy  which  is  exclusive.  (2)  Whether, 
assuming  the  affirmative  of  the  first  proposi- 
tion, the  complaint  contains  any  statement  of 
facts  showing  a  case  outside  of  the  application 
of  such  a  provision  of  law,  such  as  acts  of 
negligeoce  in  the  construction  or  maintenance 
of  the  dam,  or  acts  in  excess  of  the  authority 
conferred.  (8)  Distinct  from  the  foregoing, 
and  assuming  the  right  to  brinir  an  action  at 
common  law,  whether  the  complaint  is  fatally 
defective  in  not  stating  that  plaintiff  had  been 
injured  by  defendant  after  notice  of  the  alleged 
nuisance,  and  demand  for  its  removal.  We 
will  consider  the  last  proposition  first. 

1.  It  appears  that  the  dam  was  constructed, 
and  the  water  raised  in  the  channel  of  the  river, 
by  the  grantors  of  the  defendant.  The  de- 
fendant was  not  the  original  creator  of  the  al- 
leged nuisance.  "Where  a  defendant  was  not 
the  original  creator  of  the  disturbance  of  an 
easement,  an  action  will  not  lie  against  him 
until  he  has  been  requested  to  remove  the 
<»use  of  the  disturbance  which  is  on  his  land." 
miioU  V.  Bfiett,  5  Rich.  L.  420,  57  Am.  Dec. 
750.  In  Angcll  onWatercour8e8,§  408,  the  same 
doctrine  is  announced  as  follows:  "It  has 
been  held  ever  since  Penruddoek*s  Case,  5  Coke, 
*101,  that  where  a  party  was  not  the  original 
creator  of  the  nuisance  he  must  have  notice  of 
it,  and  a  request  must  be  made  to  remove  it. 
before  any  action  can  be  brought  Where  a 
dam  was  erected,  and  land  in  consequence 
flowed,  by  the  grantor  of  an  individual,  the 
grantee  will  not  be  liable  for  the  damages  in 
continuing  the  dam  and  flowing  the  land  as 
before,  except  on  proof  of  notice  of  dama/e^e 
and  of  a  special  request  to  remove  the 
nuisance."  This  rule  is  based  on  the  reason 
that  it  would  be  unjust  to  subject  a  person,  not 
the  creator  of  the  nuisance,  to  a  suit  for  the 
nuisance  of  which  he  was  ignorant,  and  which 
he  did  not  intend  to  continue.  In  this  case 
notice  of  the  nuisance,  and  request  for  its 
removal,  were  received  by  the  defendant  fifteen 
days  before  the  commencement  of  this  action. 
The  alleged  grievances  were  caused  by  the 
"keeping  up,  maintaining,  and  continuing  the 
dam."  The  natural  and  accustomed  flow  of 
the  water,  etc.,  through  the  channel  of  the 
river,  of  the  branch,  and  of  the  ditch  "has  been 
and  now  is  hindered  and  obstructed."  The 
river,  branch,  and  ditch  "have  been  and  now 
are  prevented  and  hindered  from  effecting  the 
proper,  natural,  and  usual  drainaee  of  said 
land;  .  .  .  the  said  waters  are  caused  to  perco- 
late," etc.  It  is  clear  that  the  complaint  alleges 
injury  after  as  well  as  before  the  notice  to 
remove  the  nuisance,  and  up  to  the  com- 
mencement of  the  action.  It  may  be  that  the 
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injury  sustained  by  plaintiff  for  which  action 
would  lie  is  small,  but  that  was  for  the  jury. 
We  do  not  think  the  demurrer  could  be  sus- 
tained on  this  ground. 

2.  1'aking  the  first  proposition  stated  above: 
This  is  the  crucial  question  in  the  case.  Does 
the  act  of  1887  provide  a  remedy  for  the  in- 
juries complained  of  by  plaintiff?  Section  2  of 
this  act  provides  "that  the  said  board  of  trustees 
are  hereby  authorized  and  directed  for  the  de- 
velopment of  said  canal  to  take  into  their  pos- 
session the  said  property  with  all  its  appurte- 
nances: and  for  the  purpose  of  navigation,  for 
providing  an  adequate  water  power  for  the  use 
of  the  penitentiary  and  for  other  purposes 
hereinafter  named,  they  are  hereby  authorized, 
empowered,  and  directed  to  improve  and  de- 
velop the  same."  Section  3  provides  "that  in 
order  to  improve  and  develop  the  power  of  said 
canal  for  navigation  to  furnish  the  city  of  Co- 
lumbia with  an  adequate  supply  of  water  and 
other  hydraulic  purposes,  they  are  authorized 
to  construct  a  dam  across  Broad  river  at,  above, 
or  below  the  head  of  the  present  canal,  as  by 
survey  already  made,  may  be  deemed  advisable 
for  the  development  of  the  said  water  power, 
and  in  locating  and  constructing  the  said  dam. 
they  shall  have  the  right  to  raise  the  water  in 
the  Broad  river  to  such  a  height  as  will  give  a 
head  and  fall  of  87  feet  at  the  south  side  of 
Gervais  street  at  mean  low  water, "  etc.  Section 
4  provides  **  that  the  said  board  of  trustees  shall 
have  the  right  of  way,  and  the  same  is  herebv 
granted  in  and  along  said  course  of  the  canal, 
for  the  construction  and  operation  of  the  same. 
If  in  enlarging  and  developing  the  said  canal, 
or  in  constructing  the  said  dam,itbecome  neces- 
sary to  use  the  private  property  of  any  person 
or  corporation  for  the  purpose,  the  said  board 
of  trustees,  for  the  sake  of  the  public  improve- 
ment contemplated  in  the  construction  of  the 
said  canal,  and  the  better  navigation  of  the 
Broad  river  and  Congaree  river,  and  the  trans- 
portation of  supplies  to  market,  shall  have  the 
right  to  acquire  such  right  of  way  in  the 
manner  now  provided  by  law."  Appellants 
contend  for  a  strict  construction  of  this  act,  and 
that,  while  the  power  of  eminent  domain  has 
been  conferred,  the  manner  prescribed  for  the 
exercise  of  it  has  been  carefully  and  expressly 
limited  to  the  securing  the  right  of  way,  prop- 
erly so  called,  along  the  line  of  the  canal,  and 
for  the  purpose  of  the  construction  of  the  dam. 
It  is  undoubtedly  true,  as  a  general  rule,  that 
statutes  granting  power  to  condemn  private 
property  for  public  use  should  be  strictly  con- 
strued. This  principle  was  very  strongly  as- 
serted in  GreentiUe  db  C.  R,  Co,  v.  Nunna- 
maker,  4  Rich.  L.  Ill,  but  this  case  asserts  also 
another  well-settled  rule  of  construction,  in  this 
language  (p.  115):  "But  in  the  construction  of 
the  charter,  when  the  strict  signification  of  a 
word  is  opposed  to  the  apparent  intention,  it  is 
proper  to  maintain  the  design  and  purpose  of 
the  charter,  even  bv  neglect  of  the  meaning  of 
the  word."  Mr.  Endlich,  in  his  work  on  In- 
terpretation of  Statutes  (§  848),  shows  that, 
while  the  rule  of  strict  construction  applies  to 
such  statutes,  the  application  of  such  rule  must 
stop  short  of  defeating  the  object  of  the  enact- 
ment. Mr.  Black,  in  his  work  on  the  same 
subject  (p.  808),  says  that  such  statutes  "are  to 
receive  a  reasonably  strict  and  guarded  inter- 
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pretation,  and  the  power  granted  will  extend  no 
further  than  expressly  stated,  or  than  is  neces- 
sary to  accomplish  the  general  scope  and  pur- 
poses of  the  grant."  So  in  Rou  v.  Georgia,  C. 
d  N.  R  Co,  88  S.  C.  482.  Chief  Justice  Mclver, 
speaking  for  the  court,  said :  ' '  When  the  legis- 
lature granted  a  charter  to  the  defendant 
company,  authorizing  it  to  construct  a  rail- 
way between  the  points  therein  designated, 
it  must  be  regarded  as  hayiog  conferred  upon 
said  company  the  right  to  take  and  condemn 
such  lands  and  rights  of  way  as  might  be  neces- 
sary to  effect  the  purpose.  This  is  the  rule 
of  construction  as  applied  to  such  enterprises 
as  railroads  built  for  private  gain,  but  serving 
a  useful  public  purpose.  The  construction  oi 
the  Columbia  Canal  was  a  great  public  work, 
begun  by  the  state  itself,  for  important  public 
purposes;  among  others,  '*for  providing  an 
adequate  water  power  for  the  use  of  the  peni- 
tentiary;"  "to  improve  and  develop,  the  power 
of  said  canal  for  navigation;"  "furnishing  the 
city  of  Columbia  with  an  adequate  supply  of 
water."  The  stale  created  the  board  of  tms- 
teiis,  giving  it  large  discretionary  powers,  and 
directed  it  to  improve  and  develop  the  said 
canal  for  the  purposes  named.  "The  principle 
of  strict  construction  is  less  applicable  where 
the  powers  are  conferred  on  public  bodies  'for 
essentially  public  purposes."  Endlich,  Inter- 
pretation of  Stetutes,  §  855.  **The  right  to 
condemn  will  be  .  .  .  more  readily  in- 
ferred ...  in  favor  of  public  corpora- 
tions exercising  powers  solely  for  the  public 
use  and  benefit  than  in  favor  of  private  indi- 
vidual8,or  corporations  organized  for  pecuniary 
profit."  Lewis,  Em.  Dom.  §  241.  Article  1, 
^  28,  of  the  Constitution  of  1868,  under  which 
the  case  arises,  provides:  "Private  property 
shall  not  be  taken  or  applied  for  public  use.  or 
for  the  use  of  corporations,  or  for  private  use, 
without  the  consent  of  the  owner  or  a  lust  com- 
pensation being  made  therefor;  provided,  how- 
ever, that  laws  may  be  made  securing  to  per- 
sons or  corporators  the  right  of  way  over  the 
lands  of  either  persons  or  corporations,  and, 
for  works  of  internal  improvement,  the  right 
to  establish  depots,  stations,  turnouts,"  etc.; 
"but  a  just  compensation  shall,  in  all  cases, 
be  first  made  to  the  owner."  This  provision 
of  the  Constitution  "was  inserted  for  the  double 
purpose  of  maintaining  the  sanctity  of  private 
property,  and  at  the  same  time  promoting  in- 
ternal improvements,  especially  in  respect  to 
rights  of  way  over  lands,  and  in  establishing 
stations,  etc. ,  to  facilitate  transportation."  Ex 
parte  Baeot,  86  8.  C.  188, 16  L.  R.  A.  586. 

The  statute  in  question  must  be  interpreted 
in  the  light  of  the  foregoing  principles.  It  is 
expressly  provided  in  the  8d section  of  said  act 
that  in  locating  and  constructing  the  said  dam 
the  board  of  trustees  shall  have  the  right  to 
raise  the  water  in  Broad  river  to  a  specified 
height  at  a  given  point.  This  was  deemed  es- 
sential to  the  development  of  the  canal,  which 
the  trustees  were  directed  to  do.  The  right  to 
locate  and  construct  the  dam  necessarily,  and 
by  the  terms  of  the  act,  includes  the  right  to 
raise  the  water  in  the  channel  of  Broad  river. 
Assuming  that  plaintiff,  as  a  proprietor  on 
u«^«^  river,  a  fresh -water  navigable  stream, 
'o  the  middle  of  the  stream,  as  con- 
r  by  appellant,  this  act,  by  necessary 
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inference,  if  not  in  express  words,  when  it  au- 
thorized the  raising  of  the  water  in  Broad  river 
to  a  given  height  authorized-  the  entry  and  in- 
vasion of  the  plaintiff's  land  to  the  extent  neces- 
sary to  maintain  such  height  of  water.  Now, 
in  the  4th  section  of  the  act  the  board  of 
trustees  is  granted  necessary  right  of  way  in 
and  along  the  course  of  the  canal  for  the- 
construction  and  development  of  the  same. 
Under  the  well -settled  rule  of  statutory  con- 
struction, that  when  the  subject-matter  of  an 
act  is  clearly  ascertained,  in  order  to  effect  the 
legislative  intent,  and  carry  out  the  general 
scope  and  purpose  of  the  act,  eeneral  words 
will  be  restrained,  and  words  of  narrow  sig- 
nification will  be  enlarged,  a  court  would  be 
justified  in  enlarging  the  words  above  quoted 
to  include,  not  only  lands  strictly  in  and  along 
the  course  of  the  canal,  but  all  lands  necessary 
to  be  used  in  maintaining  the  dam  and  Uie  spec- 
ified height  of  water  which  are  essential  for 
the  development  and  operation  of  the  canal. 
But  g  4  goes  further,  and  provides:  "If  in. 
enlarging  and  developing  the  said  canal,  or  in  . 
constructing  the  said  dam,  it  becomes  necessary 
to  use  private  property,"  etc.,  "the  said  board 
of  trustees,"  etc.,  "shall  have  the  right  to  ac- 
quire such  right  of  way  in  the  manner  now 
provided  by  taw."  It  will  be  observed  that  in 
§  8  the  right  to  raise  the  water  in  the  river  was- 
complied  with,  and  made  a  part  of  the  con- 
struction of  the  dam;  and  now,  in  ^  4,  the 
right  to  use  private  property  necessary  in  the 
construction  of  the  dam  is  expressly  given. 
Construing  the  terms  used  in  the  light  of  the 
manifest  purpose  of  the  act,  we  cannot  give 
them  the  narrow  and  restricted  interpretation' 
contended  for  by  appellant,  limiting  the  right 
of  way  to  the  actual  line  of  the  canal,  and  to 
the  land  actually  occupied  by  the  structure 
called  the  "dam,"  but  must  give  them  the  en- 
larged meaning  indicated  above.  The  real  dam- 
is  the  damming  of  the  water  to  the  specified 
height,  and  must  include  all  lands  or  ease- 
ments necessarv  to  maintain  it.  The  legisla- 
ture, having  directed  the  development  of  » 
great  public  work  for  essentiallv  public  pur- 
poses, certainly  meant  to  grant  all  rights  with- 
out which  the  power  granted  would  be  worth- 
less. 

It  is  contended  further  that,  granting  that 
the  statute  of  1887  vests  the  board  of  trustees 
with  all  the  powers  conferred  by  the  con- 
demnation statutes  of  this  state  (GJen.  Stat. 
1882,  §§  1550-1561;  Rev.  Stat.  1898,  §§1743- 
1755),  still  the  defendant  could  reap  no  oenefit 
thereby  without  showing  that  the  provisions 
of  the  statute  have  been  called  into  actual 
operation  in  the  manner  provided.  Section 
1748  provides:  "Whenever  any  person  or  cor- 
poration shall  be  authorized  by  charter  to  con- 
struct ...  a  canal  .  .  .  in  this  state 
such  person  or  corporation,  before  entering 
upon  any  lands  for  the  purpose  of  constructton, 
shall  give  to  the  owner  thereof  .  .  .  notice 
in  writing  that  the  right  of  way  over  said  lands 
is  required,"  etc.  It  does  not  appear  on  the 
face  of  the  complaint  that  any  such  notice  was 
given.  But  in  Verdier  v.  Pftrt  Royal  R.  Co.  15 
S.  C.  476,  it  is  held  that  an  owner  may  give 
permission  to  enter  for  purpose  of  construction 
of  a  highway  without  first  receiving  the  notice, 
and  that  such  may  be  inferred  from  facu  and 
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^urcumstances.  See  also,  to  the  same  effect, 
TiiU  V.  P&rt  Royal  dt  A,  R.  Co.  28  8.  C.  400, 
which  was  an  appeal  from  an  order  sustainiDg 
41  demurrer.  The  complaint  does  not  show 
that  the  plaintiff  objected  at  all  to  the  raising 
of  the  water  in  the  river  6  feet  on  plaintiff's 
banks.  This  was  done  in  1889  by  defendant's 
grantor,  without  objection,  so  far  as  appears. 
The  allegation  of  the  sixth  paragraph  of  the 
^complaint,  "that  the  said  keeping  up,  main- 
taininff,  and  continuing  of  the  said  dam  by  the 
defendant  has  heretofore  been  and  now  is  with- 
-outthe  consent  of  the  plaintiff/' etc.,  relates 
to  time  beginning  January  11,  1892,  when  the 
dam,  etc.,  was  conveyed  to  defendant.  The 
first  and  only  evidence  of  oblection  was  given 
on  the  2d  day  of  August,  1894,  when  the  notice 
to  remove  the  nuisance  was  served.  The  act 
authorizing  the  construction  of  the  dam  and 
raising  the  water  in  the  river's  channel  was  a 
public  act,  of  which  plaintiff  is  presumed  to 
have  known.  The  extensive  and  permanent 
character  of  so  large  a  public  work,  so  near 
plaintiff's  land,  with  the  manifest  and  avowed 
purpose  of  raising  the  water  on  plaintiff's  land, 
with  the  inevitable  result  of  interfering  with 
the  drainage  of  lands  accustomed  to  be  drained 
into  the  river  in  the  territory  necessary  to  main- 
tain the  specified  head  of  water  in  the  river, 
the  immediate  elevation  of  the  water  in  the 
branch  and  ditch  spoken  of,  and  the  overfiow 
of  plaintiff's  land  in  times  of  ordinary  freshet, 
must  surely  have  attracted  plaintiff's  attention. 
The  entry  upon  and  appropriation  of  plaintiff's 
land  for  the  construction  of  the  dam  were  open 
and  patent.  The  projection  and  maintenance 
of  the  water  of  the  river  6  feet  against  his 
banks,  above  the  former  level,  with  its  inev- 
itable results,  were  all  the  entry  and  use  of 
plaintiff's  land  necessary  to  be  made  and  were 
as  effective  for  the  construction  of  the  dam  and 
canal  as  an  entry  by  workmen  with  pick  and 
shovel  to  dig  up  the  soil  would  be  in  the  case 
of  constructing  a  railroad.  From  the  absence 
of  objection,  under  ttiese  circumstances,  per- 
mission to  enter  must  be  inferred.  Section 
1752.  Rev.  Stat.  18W8,  provides  for  such  a  case: 
"If  in  any  case  the  owner  of  any  land  shall 
permit  the  person  or  corporation  acquiring  the 
right  of  way  over  the  same  to  enter  upon  the 
construction  of  a  highway  without  previous 
compensation  the  owner  shall  have  the  right, 
after  the  highway  shall  have  been  constructed, 
to  demand  compensation,  and  to  petition  for  an 
assessment  of  the  same  in  the  manner  herein- 
before directed:  provided  such  petition  shall 
be  filed  within  twelve  months  after  the  high- 
way shall  have  been  completed  through  his  or 
her  lands"  This  section  has  received  inter- 
pretation in  the  case  of  AtUl  v.  Columbia,  N.  d 
L,  R.  Co.  42  8.  C.  436,  where  Chief  Justice 
Mclver,  as  the  court's  organ,  says:  "In 
§  1558,  Oen.  Stat.  (Rev.  Stat.  1893,  §  1752),  the 
word  used  is  'permit,'  showing  an  intention  to 
provide  for  cases,  which  oftentimes  have  oc- 
curred, where  the  railway  company,  without 
first  obtainine  the  'consent'  of  the  landowner, 
either  expressly  or  by  presumption,  has  been 
suffer^  or  permitted  to  construct  its  road  'over 
the  land  of  another.'  ...  If,  therefore,  a 
railway  company,  without  first  obtaining  the 
consent  of  a  landowner,  and  without  first  re- 
sorting to  the  proper  proceedings  to  condemn 
:84KR  A. 


the  land  and  have  the  compensation  to  which 
the  landowner  is  entitled  ascertained,  proceeds 
to  construct  its  road  over  the  land  of  another, 
without  objection,  or  by  the  implied  permis- 
sion, of  the  landowner,  such  landowner  may 
at  any  time  within  one  year  after  the  comple- 
tion of  the  road,  under  the  provision  of  §  1558 
(Rev.  Stat.  1898,  §  1752),  demand  compensa- 
tion in  the  manner  therein  provided." 

It  is  contended  that  the  right  to  condemn 
lands  does  not  include  such  use  of  or  injury  to 
the  lands  of  plaintiff  as  complained  of  in  this 
case;  but  in  Rott  v.  Georgia,  C  d  N.  R.  Co. 
88  S.  C.  477,  it  was  held  that  the  word  "lands" 
includes  all  rights  or  easements  growing  there- 
out. The  compensation  allowed  bv  the  statute 
is  for  the  right  of  way,  not  simply  the  land. 
"The  act,  in  effect,  defines  the  term  'compen- 
sation' to  be  the  value  of  the  land,  together 
with  such  special  damage  as  may  be  sustain^ed 
by  the  landowner,  by  reason  of  the  construc- 
tion of  the  road  through  his  lands."  Bowen  v. 
Atlantic  A  F.  B.  F.  R.  Co.  17  8.  C.  579. 
Since  the  compensation  is  for  the  right  of  way, 
the  right  of  way  must  include  such  use  of  land 
as  subjects  the  landowner  to  any  special  dam- 
age for  which  compensation  is  allowed.  There 
is  no  doubt  that  the  injuries  complained  of  in 
this  case  could  have  been  submitted  to  a  jury 
to  assess  the  amount  of  compensation,  as  mat- 
ter of  special  damages.  Of  course,  the  permis- 
sion granted  by  plaintiff  to  the  board  of  trus- 
tees to  enter  for  construction  of  the  dam  and 
appurtenances  did  not  deprive  plaintiff  of  his 
constitutional  right  of  compensation,  for  which 
a  remedy  was  provided.  It  simply  relieved 
the  board  of  trustees,  so  entering,  from  the 
character  of  trespassers.  TompHm  v.  Augusta 
di  K.  R.  Co.  21  8.  C.  431.  Neither  is  the  de- 
fendant grantee  a  trespasser  for  continuing 
the  use.  The  remedy  provided  by  the  statute 
is  exclusive.  MeLaugiUin  v.  Charlotte  d  8.  C. 
R,  Co.  5  Rich.  L.  584;  Fuller  v.  Edtngs,  11 
Rich.  L.  289;  Verdier  v.  Port  Royal  R.  Co.  15 
8.  C.  488;  Sams  v.  Port  Royal  d  A.  R.  Co.  Id. 
487;  Rom  v.  Georgia,  C.  d  Jf.  R.  Co.  83  8.  C. 
477. 

2.  Notwithstanding  the  legislature  author- 
ized the  erection  of  the  dam  and  the  raising 
of  the  water  in  the  river,  and  provided  an  ex- 
clusive remedv  to  enable  plaintiff  to  secure 
compensation  for  the  lands  taken,  and  special 
damages,  nevertheless  an  action  at  common 
law  would  be  sustained  for  any  injury  result- 
ing from  negligence  in  the  performance  of 
authorized  acts,  as  compensation  for  injury 
from  such  a  cause  was  not  contemplated  by  the 
legislature.  The  complaint,  however,  contains 
no  allegations  to  bring  the  case  within  this 
rule.  Wallace  v.  Columbia  d  G.  R.  Co.  34  8. 
C.  86,  is  in  point  here:  "There  must  be  some 
allegations  of  facts  showing  that  the  defendant 
in  doing  the  act  which  it  was  authorized  to 
do,  has  either  wantonly  or  through  negligence 
done  the  act  in  such  a  manner  as  unnecessurily 
impaired  or  injured  the  rights  of  the  plain tiflf. 
.  .  .  The  wrong,  if  any.  which  was  done 
to  the  plaintiff  by  the  defendant  did  not  con- 
sist in  constructing  its  roadbed  over  the  streams 
flowing  through  the  Innds  of  the  plaintiff,  for 
that  it  had  a  le^l  right  to  do.  Nor  did  it  con- 
sist necessarily  m  the  fact  that  the  natural  flow 
of  the  water  was  obstructed,  for  that  may  have 
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been  the  ineyitable  and  uDavoidable  coose- 
quence  of  the  construction  of  the  railroad,  but 
it  may  have  consisted  in  tbe  unskillful  or  neg 
ligent  manner  in  which  the  work  was  done." 
AuUiorities  on  this  subject  are  numerous.  The 
point  is  tersely  stated  in  Watts  v.  Norfcik  dk 
W.  K  Co,  89  W.  Va.  196,  28  L.  R.  A.  674: 
"The  grant  is  a  defense  as  to  all  acts  done 
within  it,  not  outside  it."  Neither  a  right  of 
way  conferred  by  grant,  nor  one  conferred  by 
condemnation,  will  give  exemption  from  dana- 
ages  consequential  upon  the  improper  or  neg- 
ligent exercise  of  the  rights,  and  not  from  the 
fair,  proper,  and  reasonable  exercise  of  it;  for 
the  reason  that  neither  in  making  such  grant, 
nor  in  the  assessment  upon  an  inquisition,  are 
damages  contemplated  or  included  that  are  to 
be  solely  attributed  to  such  misuse  of  the  right. 

The  demurrer  was  properly  sustained  upon 
the  grounds  discussed  in  the  second  and  third 
propositions  above  stated. 

The.  judgment  of  the  Circuit  Court  tustaining 
the  demurrer  and  dismisnng  tJie  complaint  i» 
affirmed. 


Arthur  S.  NUNAMAKER,  Appt,, 
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The  yrant  of  a  rlgbt  to  flood  a  fiart  of  a 
flumi  by  the  erection  of  a  dam  wlU  preolude  the 
mainteoanoe  of  an  action  for  injuries  caused  by 
tbe  dam  to  the  remaining  portion. 

(October  17, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for  Rich- 
land County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  alleged  wrong- 
ful flooding  of  plaintiff's  land.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs,  Melton  ft  Melton,  J.  S.  Mailer, 
and  Obear  ft  Donfflaas  for  appellant 
Messrs.  Abney  ft  Thomas  for  respondent. 

Jones,  J.,  delivered  the  opinion  of  the 
court: 

This  case,  bein^  in  alt  respects,  except  in 
one  particular  to  oe  hereinafter  noticed,  like 
the  case  of  Leittsey  v.  C^umbia  Water  Pou>er 
Co.  (just  decided  by  this  court)  ante,  215,  is 
ruled  by  the  principles  therein  announced. 
The  point  of  difference  in  this  case  and  the  one 
just  referred  to  is  this:  In  the  third  paragraph 
of  the  complaint  it  is  alleged  that  *'on  or  about 
the  18th  day  of  March,  1891,  the  said  board  of 
trustees  of  the  Columbia  Canal  purchased 
from  the  plaintiff  herein  the  right  to  overflow 
and  cover  with  water,  and  keep  covered  with 
water,  14|  acres,  part  and  parcel  of  the  tract 
of  land  described  in  the  second  paragraph, 
and  bordering  on  the  said  river.'*  These  acres, 
however,  are  not  included  in  the  60  acres,  for 
injuries  to  which  damages  are  demanded.  To 
this  defendant  demurred  as  follows:  "The 
complaint,  upon  its  face,  shows  no  cause  of 
action,  in  that  it  appears  therein  that  the  plain 
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tiff  granted  to  the  board  of  trustees.under  whom 
defendant  claims,  the  right  to  overflow  and 
cover  with  water,  and  keep  covered  with  water, 
14f  acres  of  land,  being  i)art  and  parcel  of  tbe 
same  tract  alleged  now  to  be  damaged  by  rea- 
son of  the  keeping  up  and  maintaining  of  tbe 
dam  alleged  in  the  complaint  to  be  a  nuisance. 
In  law,  this  grant  of  the  easement  to  overflow 
this  portion  of  the  particular  tract  of  land  has 
the  same  effect  as  if  condemnation  proceedings 
had  been  taken  under  the  provisions'k>f  law, 
and  all  injuries  to  the  residue  of  the  tract 
of  land  are  conclusively  presumed  to  have 
been  taken  into  consideration  in  <  fixing  the 
amount  of  the  purchase  money  of  the  par- 
cel of  land  so  granted."  The  demurrer  was 
sustained  on  this  ground,  as  well'as  upon  the 
other  grounds  stated  in  said  Leitzsey* s  Case,  and 
appellant's  third  exception  in  this  case  alleges, 
error.  The  circuit  court  did  not  err.  In  Lewis, 
Em.  Dom.  §  566,  it  is  stated:  "If  one  indi- 
vidual should  convey  to  another  a  strip  of  land 
to  be  used  for  a  railroad,  there  would  be  a  re^ 
lease  of  all  damages  resulting  from  the  operation 
of  the  road  in  a  reasonable  and  proper  manner.'^ 
This  is  precisely  what  this  court  decided  in 
Wallace  v.  Columbia  A  O.  R.  Co,  84  S.  C.  62. 
In  the  last-mentioned  case  the  railroad  com- 
pany acquired  a  right  of  way  by  agreement 
with  the  landowner,  and  it  was  held  that  the 
landowner  could  not  maintain  an  action  against 
the  company  for  damages  resulting  to  the  land- 
owner from  the  construction  and  maintenance 
of  its  roadbe^,  without  showing  that  the  dam- 
age was  the  result  of  the  unskillful  and  negli- 
gent manner  in  which  the  work  was  done. 
Randolph,  Em.  Dom.  ^  129,  says:  "  There  ia 
a  well-settled  rule  to  the  effect  that  where  prop- 
erty is  purchased  where  it  might  have  been 
condemned,  the  consideration  te  conclusively 
presumed  to  cover  all  damages  to  the  remainder 
of  the  tract  for  which  tbe  owner  could  have 
obtained  compensation  in  condemnation  pro- 
ceedings." In  Chicago,  R,  I.  dt  P.  R,  Co.  v. 
8mitK  111  111.  868,  it  is  held  that,  where  a  per- 
son conveys  a  right  of  way  over  his  land,  it 
will  be  conclusively  "  presumed  that  all  the 
damages  to  the  balance  of  the  land,  past,  pres- 
ent, and  future,  were  included  in  the  consid- 
eration paid  him  for  his  conveyance,  the  same 
as  an  assessment  of  damages  on  a  condemna- 
tion would  be  presumed  to  embrace."  To  the 
same  effect  is  the  well-considered  case  of  Watts 
V.  Norfolk  iSt  W,  R,  Co,  89  W.  Va.  196. 28  L.  R. 
A.  674,  which  holds  that,  when  one  grants  to  a 
railroad  company  a  strip  of  land  for  its  use  in 
the  construction  of  its  road,  all  damages  to  the 
residue  of  the  tract,  arising  from  construction, 
which  can  be  taken  into  consideration  in  the  as- 
sessment of  compensation  under  proceedings  for 
condemnation,  are  released.  There  are  many 
other  cases  to  this  effect.  It  would  be  unrea- 
sonable to  hold  that  a  voluntary  grant  of  a 
right  of  way  is  not  as  effectual  to  protect  the 
grantee  from  suit  for  damages  arising  from  its 
proper  use  as  a  right  of  way  taken  under  com- 
pulsory proceedings.  This,  which  is  settled 
law  as  to  railroads,  applies,  on  principle,  to 
canals  as  well.  We  have  shown  in  I^tziey's 
Case  that  this  land,  including  its  use  for  the 
purpose  for  which  it  was  granted,  may  have 
been  condemned  for  tbe  necessary  use  of  the 
canal.    The  plaintiff,  having  seen  fit  to  grant 
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a  liceDse  to  permaDently  flood  a  part  of  bis 
tract  of  land  for  the  maiotCDance  of  tbe  caual, 
is  presumed  to  have  taken  into  consideration 
the  damage  to  the  residue  of  his  tract  which 
would  accrue  to  him  from  the  proper  and  rea- 
sonable use  of  the  right  granted.    If  for  such 


damage  be  did  not  get  adequate  compensation 
in  tbe  price  paid  for  the  grant  or  license,  and 
greater  injury  than  he  contemplated  has  re- 
sulted from  such  reasonable  use.  it  is  damnum 
abtque  injuria. 

The  judgment  of  the  Circuit  Cknirt  is  affirmed. 


ALABAMA  SUPREME  COURT. 


C.  McANALLY.  Appt., 

V. 

ALABAMA  INSANE  HOSPITAL. 


.Ala.. 


.) 


A  coatraet  bj  a  married  woman  to  paj" 
for  the  support  of  her  Insaiie  hiuibaiid 

In  an  asylum,  not  made  in  the  mode  provided  by 
statute,  is  not  valid  under  Code,  8  2810,  gtriug  a 


wife  capacity  to  contract  as  if  sole,  ''with  the  as- 
sent or  concurrence  of  her  husband  expressed  in 
writing,*'  and  8  23fiO,  authorizing  her  to  engage  in 
trade  or  business  without  his  consent,  if  he  Is  of 
unsound  mind  or  has  abandoned  her. 

(February  S,  1800.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Birmingham  City  Court  in  favor  of 
plaintiff  in  an  action  brought  to  enforce  de- 


NoTS.— Jnsanify  of  hwband  as  affecting   toife^s 

diaabuityof  coverture, 
I.  OeneraUy^—wifeanheadoffamihi. 
II.  As  to  separate  property  and  rifffite  of  wife, 

III.  Ae  to  dower  rights. 

IV.  As  to  community  property, 

V.  As  to  property  and  rights  of  husband, 

I.  QeneraXly^-^wiSe  as  head  of  family. 

The  oases  are  hopelessly  conflicting,  but  it  may  be 
possible  to  draw  the  conclusion  from  them  that  the 
wife  of  an  insane  man  is  to  be  regarded  as  the  head 
of  the  family  so  far  as  may  be  necessary  to  its 
proper  care  and  maintenance.  But  even  this  can 
be  regarded  only  as  a  general,  and  not  as  an  univer- 
sal, rule. 

Tbusi,  the  wife  of  an  insane  man  should  be  re- 
garded as  the  head  of  tbe  family  and  entitled  to  its 
control  during  his  insanity,  and  she  has  the  right 
as  against  bis  father  to  control  his  abidiog  place  or 
change  his  domlcil.  Robinson  v.  Frost,  64  V t.  10ft, 
41  Am.  Bep.  885. 

And  the  guardtanship  of  an  insane  husband  for 
whom  no  statutory  guardian  had  been  appointed 
is  in  bl0  wife  rather  than  his  father,  and  she  may 
enter  tiie  father *s  dwelling  where  they  had  tempo- 
tarlly  occupied  an  apartment,  and  remove  ber  hus- 
band notwithstanding  the  father's  opposition. 
Ibid, 

8o,  in  Oustin  v.  Carpenter,  61  Vt.  686,  an  Insane 
husband  was  spoken  of  as  being  intellectually  dead 
fbr  the  present. 

And  In  Forbes  v.  Moore,' 8S  Tex.  195,  the  wife  is 
also  said  to  be  the  head  of  the  family  during  the 
haebaod*s  insanity.    Seein/m.  IV. 

And  she  is  also  spoken  of  as  the  head  of  the 
family  in  Sawyer  v.  Gutting,  28  Vt.  486,  infra,  V. 

So,  In  Wenman's  Case,  1  P.  Wms.  701,  the  wife  of 
a  lunatic  was  treated  as  his  custodian,  and  was 
committed  for  contempt  of  court  for  not  obeying 
an  order  to  produce  him  before  a  commlsBion 
granted  to  inquire  as  to  his  lunacy,  where  it  ap- 
peared that  she  had  been  with  him  and  had  been 
instrumental  in  removing  htm  from  place  to  place 
in  order  to  avoid  his  production. 

And  in  Bird  v.  LeFevre.  4  Bro.  Cb.  100,  interest 
on  a  fund  In  court  belonging  to  a  person  aflBicted 
with  imbeoillty  was  ordered  to  be  paid  to  his  wife 
for  the  maintenance  of  himself  and  bis  family,  it 
appearing  to  be  for  the  benefit  of  tbe  family  that 
the  interest  should  be  so  paid. 
34  L.  R.  A. 


And  in  Be  Edwards,  2  Macn.  &  O.  184,  an  order 
was  made  for  payment  of  a  lunatic's  maintenance 
to  a  married  woman  who  was  the  committee  of  his. 
person  on  her  separate  receipt,  her  solicitor  under- 
taking  that  the  money  should  be  duly  applied. 

And  in  Bstcourt  v.  Ewington,  9  Sim.  262,  where 
an  attachment  was  issued  against  a  married  man 
for  want  of  answer  of  himself  and  wife,  and  tbe 
sheriff  returned  that  the  husband  was  insane  and 
therefore  incapable  of  answering,  it  was  ordered 
that  the  wife  should  answer  separately,  and  that 
the  service  of  subpcena  on  ber  should  be  deemed 
good  service,  and  that  the  senior  clerk  should  be 
appointed  guardian  of  the  husband  to  put  in  his 
answer. 

So,  the  wife  of  an  insane  husband  may  employ 
the  selectmen  of  the  town  to  commit  him  to  an  in- 
sane asylum  under  N.  H.  Rev.  Stat.  chap.  9,  I  18. 
providing  that  the  parent,  guardian,  or  friends  of 
an  insane  person  may  cause  him  to  be  sent  to  an 
asylum  with  the  consent  of  the  trustees  and  there 
supported  on  such  terms  as  they  may  agree,  the 
wife  being  regarded  as  the  friend  of  tbe  husband 
in  such  case.    Davis  v.  HerriU,  47  N.  H.  206. 

And  in  England  the  wife  of  a  lunatic  would  ap- 
pear to  have  power  to  prosecute  an  inquisition  of 
lunacy  against  him.  See  Re  F.  — .  2  De  6.  J.  &  S. 
89,  and  Chester  v.  Rolfe,  4  DeG.  M.  ft  G.  798.  18 
Jur.  114.  23  L.  J.  Cb.  N.  8.  288,  infra,  V. 

But  the  wife  of  an  alleged  lunatic  is  not  consid- 
ered as  a  friend  or  relative  of  her  husband  wit  bin 
the  Maine  statute  allowing  the  appointment  of  a 
guardian  upon  the  application  of  any  friend  or 
relative,  on  tbe  ground  that  husband  and  wife 
should  not  be  permitted  to  act  adversely  to  eacb 
other  except  in  cases  of  violence  or  divorce.  Re 
Howard,  31  Me.  56S. 

And  physical  or  mental  incapacity  is  not  in* 
eluded  within  the  words  *'any  other  cause  ^*  in  Wis.. 
Rev.  Stat.  cbap.  96,  9  4,  providing  that  any  married 
woman  whose  husband,  eltber  from  drunkenness, 
profligacy,  or  any  otber  cause  shall  neglect  or  re- 
fuse to  provide  for  her  support  or  the  support  and 
education  of  her  children,  shall  have  the  right  in 
her  own  name  to  transact  business  and  to  receive 
and  collect  her  own  earnings,  as  such  words  must 
be  understood  to  refer  to  like  or  similar  causes.. 
Edson  V.  Hayden,  20  Wis.  688. 

And  the  wife  of  an  Insane  man  under  guardian- 
ship cannot  maintain  an  action  to  recover  posses- 
sion of  property  belonging  to  her  in  her  own  nam 
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feodant's  liability  on  a  bond  given  by  her  to 
.plaintiff.    Rtveried. 

Defendant's  husband  was  in  need  of  treat- 
ment at  the  hospital.  Defendant  and  £.  F. 
Enslen  executed  a  bond  lo  the  hospital  condi- 
tioned that  so  long  as  the  husband  remained  in 
the  hospital  defendant  should  supply  him  with 
clothing  and  pay  the  hospital  charges.  Plain- 
tiff alleged  that  the  clothing  was  not  furnished 
and  charees  were  not  paid,  and  it  therefore 
brought  this  suit  on  the  bond. 

Further  facts  appear  in  the  opinion. 

Messrs.  C.  B.  Powell  and  Joseph  G*. 
Crews  for  appellant. 

Messrs.  Ward  &  Campbell*  for  appellee: 

At  common  law  a  wire  was  incapable  of 
making  a  contract. 

1  Co.  Litt.  112a-120;  Reeve,  Dom.  Rel.  98; 
Arthur  v.  Broadnax  (Ala.)  87  Am.  Dec.  709, 
Freeman's  note. 

Exceptions  grew  up  and  fastened  themselves 
upon  the  body  of  the  law.  Originally  they 
were  these: 

First,  where  the  wife  was  a  sole  trader  bv  the 
•custom  of  London,  an  exception  which  of 
•course  never  obtaioed  in  this  country. 

Second,  where  the  husband  was  civiliter 
moriuus—ciyiWy  dead.  As  the  modes  of  civil 
death  existing  at  common  law  are  these:  (1)  at- 


tainder of  treason  or  felony;  (2)  banishment 
from  or  adjuration  of  the  realm;  (3)  entering 
into  religion — that  is  becoming  a  monk  pro- 
fessed. 

Third,  where  the  husband  was  an  alien 
enemy. 

Fourth,  where  the  husband  was  an  alien  and 
had  never  been  in  England. 

Arthur  V.  Broadnax,  8  Ala.  557,  87  Am. 
Dec.  707;  Manby  v.  8cott,  8  Smith.  Lead.  Cas. 
1752;  Gregory  v.  Paul,  15  Mass.  81;  Roland  y. 
Logan,  18  Ala.  807;  Khea  v.  Rlienner,  26  U.  8. 
1  Pet.  105.  7  L.  ed,  72;  Love  v.  Moynehan,  16 
111.  277.  68  Am.  Dec.  806;  Carstens  v.  Hansel- 
man,  61  Mich.  426. 

The  husband  was  at  common  law  liable  for 
the  wife's  engagements  for  necessaries  furn- 
ished her  upon  the  ground  of  an  implied 
agency. 

Manby  v.  Scott,  supra;  Sawyer  v.  Cutting,  28 
Vt.  486;  Benjamin  v.  Benjamin,  15  Conn.  847, 
89  Am.  Dec.  884;  Freestone  v.  Butcher,  9  Car. 
&  P.  648. 

An  insane  husband  was  liable  for  the  wife's 
support  upon  the  same  ground. 

Manby  v.  Scott,  3  Smith.  Lead.  Cas.  1767. 

During  the  husband's  insanity  the  wife  is 
the  head  of  the  family  and  has  control  of  it 

B(binson  v.7?V(?«f.64  Vt.l05,  41  Am.Rep.  886. 


and  the  Joloder  of  her  husband  as  plaintiff  is  a 
ground  for  tbe  dismissal  of  the  action  under  Mo, 
Rev.  Stat.  1879, 1 5804,  providing  that  it  sball  be  tbe 
duty  of  the  guardian  of  an  insane  person  to  prose- 
cute and  defend  all  actions  instituted  m  bebalf  of 
or  against  bis  ward.    Hayes  v.  Miller,  81  Mo.  4£4. 

And  tbe  fact  that  two  of  three  trustees  have  died, 
and  the  tbird,  wbo  was  a  widow,  bad  married  a  per- 
son afterwards  found  to  be  a  lunatic,  authorizes 
tbe  appointment  of  new  trustees  in  tbeir  places, 
wberc  it  bad  become  impossible  to  obtain  a  pay- 
ment of  tbe  dividends,  as  tbe  bank  would  not  pay 
them  to  tbe  wife  without  tbe  husband^s  concur- 
rence.   Rt  Wood,  8  De  G.  F.  &  J.  125. 

See  also  Shaw  v.  Thompson,  16  Pick.  196,  26  Am. 
Dec.  666,  infra  II.,  holding  that  tbe  bushand^s  in- 
sanity does  not  remove  tbe  wife^s  disability  or  con- 
fer on  her  any  new  power. 

II.  As  to  separate  property  and  rights  of  wife. 

As  to  tbe  separate  and  independent  rights  of  the 
wife,  though  the  decisions  are  conflictiog,  it  would 
seem  that  tbe  insanity  of  the  husband  is  generally 
regarded  as  removing,  or  at  least  affecting,  the 
disability  of  coverture  to  some  extent. 

Thus,  tbe  fact  tbat  a  husband  is  insane  and  out 
of  the  state  in  an  insane  asylum  without  wlli  or 
ability  to  return  endows  tbe  wife  with  as  much 
right  to  act  in  her  own  name  with  reference  to  her 
owD  right  as  she  would  have  if  her  husband  was 
civilly  dead  or  had  abjured  the  realm  and  aban- 
doned her.    Oustin  v.  Carpenter.  61  Vt.  685. 

And  a  married  woman  whose  husband  is  insane 
and  confined  in  an  insane  asylum  in  another  state 
may  sue  in  her  own  name  for  a  personal  tort  to 
her,  which  is  a  cause  of  action  which  would  sur- 
vive to  her.    /Md. 

So,  a  married  woman  having  property,  and  whose 
husband  is  insane  and  has  no  settlement  and  can- 
not reduce  her  property  to  possession  and  thereby 
gain  a  settlement,  may  herself  gain  one  in  her  own 
right  by  virtue  of  tbe  possession  of  her  property 
as  if  she  were  sole.  A ndo yer  v.  Merrimack  County, 
87  N.  H.  487. 

Nor  can  a  wife*s  property  be  reduced  to  the  pos- 
session of  tbe  husband  where  he  is  insane,  by  the 
act  of  bis  guardian,  the  right  of  election  to  so  re- 
^  L.  R.  A. 


duoe  it  being  in  its  nature  a  personal  one  to  the 
husband  which  cannot  be  exercised  by  another. 
IMd. 

So,  in  Steed  y.  Cadley,  2  Myl.  &  K.  fie,  a  fund  be- 
queathed ro  8  married  woman  whose  husband 
was  of  unsound  mind,  but  against  whom  no  com- 
mission had  issued,  was  transferred  into  court  on 
bill  filed  by  the  husband  and  wife  for  payment  of 
the  legacy  to  tbeir  joint  account,  and  afterwards 
in  consideration  of  their  poverty,  on  the  wife^s  ap- 
plication, tbe  dividends  were  ordered  to  be  paid  to 
her  for  life. 

And  a  settlement  of  one  half  of  a  fund  to  which 
a  lunatic  was  entitled  upon  his  wife,  made  upon 
her  application  and  approved  by  the  master  by 
writing  at  tbe  foot  of  tbe  draft,  after  which  the 
lunatic  died  without  further  proceedings  having 
been  taken,  will  not  preclude  the  wife  firom  retir- 
ing from  the  proposed  settlement  and  claiming  for 
herself  the  whole  of  such  fund  to  which  she  was 
entitled  upon  tbe  distribution  of  tbe  intestate's  es- 
tate.   Baldwin  v.  Baldwin,  6  De  O.  &  8m.  825. 

In  Shaw  v.  Thompson,  16  Pick.  198,  S6  Am.  Dec. 
665,  however,  it  was  held  tbat  tbe  fact  that  a  hus- 
band is  non  compos  mentis  does  not  remove  tbe  dis- 
ability of  bis  wife  or  confer  on  her  any  new  power 
to  bind  herself  by  contract,  and  she  cannot  render 
herself  liable  on  contract  for  necessaries  supplied 
her,  as  tbe  law  would  still  raise  an  implied  promise 
against  the  husband  for  such  neceasaries. 

So,  a  wife  appointed  by  commissioners  of  insan- 
ity custodian  of  her  insane  husband  cannot  recover 
compensation  for  services  in  tbat  capacity  from 
bis  estate  under  Iowa  Code,  1 2807,  making  the  ex- 
penses of  the  family  chargeable  upon  the  property 
of  both  husband  and  wife  or  of  either  of  them. 
Grant  v.  Green,  41  Iowa,  88. 

And  Ihe  wife  of  an  insane  husband,  wbo  con- 
tracts with  his  guardian  to  care  for  him  for  a  Apeoi- 
fied  sum  for  her  services,  cannot  recover  thereon 
as  the  agreement  is  without  consideration,  tbe 
services  being  such  as  she  owed  to  her  husband  in 
virtue  of  the  relation  existing  between  them. 
IMd. 

III.  As  to  dower  rights. 
The  husband^s  insanity  does  not  seem  to  affect 
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When  a  husband  is  insane  and  confined  in 
an  asylum  in  another  state  the  wife  may  sue 
as  if  sole. 

Otutin  V.  Carpenter,  51  V't.  585. 

Mr.  James  £.  Webb  also  for  appellee. 

Haimlflon,  J. .  delivered  the  opinion  of  the 
court: 

At  common  law,  marriage  vested  in  the  hus- 
band the  title  of  the  wife  to  all  personal  chat- 
tels of  which  she  had  actual  or  legal  possession; 
and  to  her  real  estate  he  gained  a  title  only  to 
the  rents  and  profits  during  coverture,  but  the 
estate  itself  remained  entire  to  the  wife,  after 
the  death  of  her  husband,  or  to  her  heirs,  if 
she  died  before  him,  unless  bv  the  birth  of  a 
child  he  became  tenant  for  life  by  the  curt- 
esy. 2  Brick.  Dig.  pp.  71,  72.  S§  36,  51.  At 
common  law,  the  wife  was  (renerally  in- 
capable of  entering  into  any  valid  contract  to 
bind  either  her  person  or  property,  and  could 
not  be  sued  at  law  in  an  action  ex  contractu; 
and,  except  as  modified  by  statute,  this  disa- 
bility continues  to  exist.  2  Story,  £q.  Jur. 
§  1397;  Reeve,  Dom.  Rcl.  188:  14  Am.  &£ng. 
Enc.  Law,  p.  604;  Dari9  v.  Carroll,  71  Md.  570; 
Canal  Bank  v.  Partee,  99  U.  8.  882.  25  L.  ed. 
898;  8  Brick.  Dig.  p.  545.  §^  52.  58.  This 
rule  of  the  common  law  has  been  modified  in 


this  state,  and  "the  wife  has  full  legal  capacity 
to  contract  in  writing,  as  if  she  were  sole,  with 
the  assent  or  concurrence  of  her  husband  ex- 
pressed in  writing."  Code,  ^  2846.  This  stat- 
ute, as  to  contracts  therein  referred  to.  does 
not  enlarge  the  capacity  of  a  married  woman 
to  contract  in  all  of  the  usual  modes;  but,  as 
we  have  heretofore  held,  It  is  enabling  and  re- 
strictive,—enabling,  so  as  to  authorize  her  to 
contract  in  any  manner  that  she  could  do  if  a 
feme  sole,  with 'the  written  consent  and  concur- 
rence of  her  husband;  and  restrictive,  in  that 
it  denies  this  power,  except  in  the  specific  mode 
prescribed  in  the  statute.  For  the  full  exercise 
of  the  power  to  contract,  two  things  are  neces- 
sai^, — a  written  contract  by  the  wife,  and  the 
written  assent  or  concurrence  of  the  husband 
for  her  to  make  or  enter  into  the  contract. 
Scott  V.  Cotten,  91  Ala.  628.  One  of  the  ex 
ceptions  to  the  c*ommonlaw  rule  to  which  we 
have  referred,  disabling  the  wife  to  contract, 
was,  that  if  the  husband  abandoned  her,  and 
departed  into  another  country  without  the  in- 
tention of  returning,  the  law  conferred  on  her 
the  capacitv  of  contracting  and  suing  as  though 
she  were  sole.  Arthur  v.  Broadnax,  8  Ala.  557, 
37  Am.  Dec.  707;  Jamen  v.  Stettart,9A\tL.  865; 
Mead  v.  Hughee,  15  Ala.  148.  50  Am.  Dec.  128; 
Boland  v.  Logan,  18  Ala.  307.     Or,  when  the 


die  wife's  power  to  convey  or  bar  her  rlgrht  to 
dower. 

Thus,  where  a  wife  separate  and  apart  from  her 
husband  could  n6t  convey  or  bind  her  dower  or 
homestead  right  by  deed  or  mortgage,  her  joioder 
in  a  deed  or  mortgage  with  her  husband,  who  is 
insane  and  incompetent  to  make  a  deed,  will  not 
bind  her.  Brothers  v.  Bank  of  Kaukauna.  84  Wis. 
381. 

And  a  Joinder  by  a  wife  with  her  husband  in  a 
deed  of  his  property,  which  had  been  sold  by  his 
guardian  while  he  was  insane  and  incapable  of 
contracting,  will  not  bar  her  dower  or  estop  her 
from  claiming  dower  under  Mo.  Key.  Stat.  1879, 
H  600,  2197,  providing  that  a  married  woman  may 
relinquish  her  dower  in  the  real  estate  of  her  hus- 
band by  their  Joint  deed,  acknowledged  and  certi- 
fied as  required  by  statute.  Rannells  v.  Oemer,  80 
Mo.  479.  y 

Nor  win  the  Joinder  of  a  wife  with  her  husband 
in  a  deed  of  his  property,  made  by  bis  guardian 
when  the  husband  was  insane  and  incompetent  to 
contract.     Rannells  v.  Isgrigg,  99  Mo.  19. 

And  the  Massachusptts  statute,  providing  that 
no  conveyance  by  a  married  woman  of  any  real 
property  except  a  lease  for  a  term  not  exceeding 
one  year  shall  be  valid  without  the  assent  of  her 
husband  in  writing  or  his  Joining  with  her  in  the 
conveyance,  contemplates  an  intelligent  assent  of  a 
sound  mind  capable  of  contracting  and  advising, 
and  a  conveyance  made  by  her  in  which  her  hus- 
band Joins  when  he  is  insane  is  void  to  the  same  ex- 
tent as  if  there  had  been  no  assent,  and  no  subse- 
quent action  or  failure  to  act  on  his  part  could  give 
it  validity.    Leggate  v.  Clark,  111  Mass.  908. 

And  an  order  of  the  probate  Judge  committing  a 
husband  to  an  insane  asylum  is  not  prima  facie 
evidence  of  or  admissible  to  prove  his  insanity  on 
an  issue  whether  he  was  of  sufficient  mental  ca- 
pacity to  give  an  intelligent  assent  to  his  wife^s 
conveyance  of  real  estate.    IlHd. 

See  also  Heldenheimer  v.  Thomas,  63  Tex.  287, 
infra,  IV. 

IV.  Ab  to  community  pro})erty. 

During  the  Insanity  of  the  husband  the  wife  is 
the  bead  of  the  family,  and  as  such  head  has  the 
34  L.  R.  A. 
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legal  right  to  dispose  of  so  much  of  the  common 
property  of  husband  and  wife  as  may  be  necessary 
to  supply  the  wants  of  herself  and  his  and  her 
children.    Forbes  v.  Moore,  32  Tex.  196. 

And  no  recovery  can  be  had  by  a  husband  who 
had  been  insane,  after  his  recovery,  from  persons 
employed  by  his  wife  during  his  insanity  to  dis- 
pose of  community  property  for  the  support  of 
herself  and  children,  unless  there  was  an  un- 
necessary squandering  of  the  property  by  them. 
Ibid, 

But  the  rule  that  the  wife  may  sell  community 
property  or  the  property  of  her  husband  where  he  is 
insane  springs  only  from  the  necessity  of  the  family 
to  have  a  support,  and  would  not  apply  where  the 
sale  would  deprive  the  family  of  the  only  piece  of 
property  which  could  have  contributed  to  its  sup- 
port.   Heidenhcimer  v.  Thomas,  68  Tex.  287. 

And  the  wife  of  an  insane  man  has  no  power  t<> 
dispose  of  community  property  or  the  separate 
property  of  her  husband,  where  the  statute  makes 
provision  for  the  support  of  the  family  and  th<^ 
education  of  the  children.    /7/fd. 

And  a  deed  made  by  a  husband  and  wife  oft 
homestead  when  the  husband  is  non  compoa  mentis, 
for  the  purpose  of  the  payment  of  a  debt  already 
due  from  the  husband,  is  invalid  and  ineffectual  to 
transfer  her  homestead,  though  she  properly  ac- 
knowledged it,  where  the  homestead  constituted 
her  entire  property.     Tbid. 

In  Heldenheimer  v.  Tlioraas,  tnipra,  Forbes  v. 
Moore,  8upra,  was  criticised,  the  court  saying  that 
it  did  not  appear  in  that  case  that  the  wife  had  dis- 
TX)6ed  of  any  property,  and  the  remarks  made  in 
the  course^  of  the  opinion,  so  far  as  could  be  seen 
from  the  record,  were  not  necessary  to  the  deci- 
sion of  the  cause. 

V.  As  to  propertu  and  rightg  of  husband. 

The  general  rule  would  scK'm  to  be  that  laid  down 
in  Richardson  v.  Du  Bois,  L.  R.  5  Q.  B.  51,  39  L.  J. 
Q.  B.  N.  8.  69,  21  L.  T.  N.  S.  635, 18  Week.  Rep.  62, 10 
Rest  &  S.  830,  that  the  agency  of  the  wife  of  a  luna- 
tic, and  her  authority  to  pledge  her  hu6band*s 
credit  do  not  differ  from  those  ordinarily  implied 
from  the  relation  of  husband  and  wife. 

Thus,  the  estate  of  an  insane  husband  is  bound 
15 
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husband  was  civilly  dead, — outlawed,  ban- 
ished, imprisoned  for  life,  etc., — the  wife  had 
the  powers  of  a/sme  9ole.  14  Am.  &  Eng. 
Enc.  Law,  p.  691.  The  reason  for  ingrafting 
the  exception  referred  to  on  the  disabilities  of 
the  wife  to  contract  at  common  law  was,  that 
without  it  oftentimes  married  women  whose 
husbands  had  renounced  their  wives,  families, 
and  country  "could  obtain  no  credit  on  ac- 
count of  their  husbands,  for  no  process  could 
reach  them;  and  they  could  not  re90ver  for  a 
trespass  upon  their  persons  or  their  property, 
or  for  the  labor  of  their  hands.  They  would 
be  left  the  wretched  dependents  upon  charity, 
or  driven  to  the  commission  of  crimes  to  ob- 
tain a  precarious  support."  Gregory  v.  Paul, 
15  Mass.  81;  Mead  v.  Hughes,  mpra.  The 
same  reasons,  it  is  contended  for  the  appellee, 
apply  to  ingraft  an  inception  in  favor  of  mar- 
ried women  in  cases  of  the  insanity  of  their 
husbands,  and  for  the  further  reason  that,  the 
husband  being  insane,  no  marital  right  can  be 
affectecK  and  every  presumption  of  possible 
coercion  is  removed  out  of  the  way,— citing 
RcMSve,  Dom.  Rel.  188.  But,  the  reasons  in  the 
two  cases  are  not  the  same.  It  has  been  held 
as  the  common-law  doctrine  that  "the  hus- 
band must  maintain  the  wife,  not  only  during 
cohabitation,  but  whenever  there  is  a  separa- 
tion without  her  fault.  Insanity  in  either  is 
not  a  fault;  therefore,  whether  he  or  she  Is  in- 
sane, or  though  both  are,  he  must  still  provide 
for  her.    If  she  is  in  an  insane  asylum,  he 


must  support  her  there.  He  may  be  sued  for 
necessaries  there  supplied  to  her.  Or,  should 
he  be  the  one  in  the  asylum,  the  wife,  though 
sane,  may  charge  htm  with  necessaries  while 
he  is  there  confined."  1  Bishop,  Mar.  &  Div. 
§565. 

One  is  not  civilly  dead  who  is  insane,  nor, — 
if  not  removed  beyond  his  state,— can  he  be 
said  to  be  where  process  may  not  be  served  on 
him.  He  is  responsible  for  contracts  made 
before  he  became  insane,  and  may  be  sued  on 
them.  And  that  one  insane  may  be  the  better 
taken  care  of,  and  not  become  a  charge  on  his 
family,  the  statutes  of  this  state  provide  for 
the  appointment  of  a  guardian  of  his  person 
and  propert^v.  Code,  ^  2390.  So  far  as  he  ia 
concerned,  if  a  married  man,  the  wife  has  no 
occasion  to  enter  into  a  contract  for  his  support 
with  an  asylum.  The  same  reasons,  then,  for 
the  rule  invoked  as  to  the  capacity  of  the  wife 
to  contract,  whose  husband  is  civilly  dead,  or 
who  has  abandoned  his  wife  and  family,  and 
gone  to  reside  in  another  state,  with  no  inten- 
tion of  returning,  do  not  apply  to  cases  of  the- 
mere  insanity  of  the  husband.  In  the  Ameri- 
can &  English  Encyclopsedia  of  Law,  it  is  said 
on  this  subject  that,  "as  a  general  rule,  the  in- 
sanity, infancy,  or  other  incapacity  of  a  hus- 
band does  not  affect  the  personal  status  of  hia 
wife,"  and  the  compilers  while  stating  that 
there  seemed  to  be  no  cases  on  the  point, 
added  that  the  "proposition  is  an  easy  infer- 
ence from  the  well-known  principles  on  thi& 


for  neoessaries  f  umtebed  his  wife  upon  ber  request 
upon  an  Implied  contract  to  provide  them  for  her 
durinff  cohabitation.  Pearl  v.  McDowell,  8  J.  J. 
Marsh.  658,  20  Am.  Dec.  199;  Davidson  v.  Wood.  1 
DeG.  J.  &  S.  406, 9  Jur.  N.  8.  589, 11  Week.  Hep.  791, 
8 L.  T.N. 8. 476. 

And  the  fact  that  the  wife  has  a  separate  inoome 
does  not  affect  the  rule.    Davidson  v.  Wood,  sapra. 

And  the  wife  of  a  lunatic,  thougrb  be  is  confined 
in  an  asylum  as  dangerous,  may  pledj^e  his  credit 
for  neoessaries  for  herself  and  bind  his  estate  there- 
for, and  the  person  supplyingr  her  may  sue  the  bus- 
band  in  an  action  for  debt.  Read  v.  Legard,  4  Eng, 
L.  &  Eq.  623. 

So,  an  action  of  assumpsit  will  lie  against  a  hus- 
band to  recover  a  sum  of  money  due  for  the 
tuition  of  his  children  on  a  contract  made  by  his 
wife  during  the  pendency  of  a  bill  in  chancery  for 
divorce  and  alimony  filed  by  the  wife  on  the  ground, 
among  others,  that  the  husband  was  a  lunatic,  un- 
der which  an  order  bad  been  made  allowing  a  desig- 
nated sum  per  annum  for  the  support  and  mainte- 
nance of  herself  and  the  children,  the  husband  hav- 
ing been  subsequently  restored  to  sanity  and  the 
bill  dismissed.    Harris  v.  Davis,  1  Ala.  259. 

And  the  estate  of  an  alleged  luoatic  is  bound  for 
the  costs  of  lunacy  proceedings  brought  by  his  wife 
against  him  though  she  was  living  apart  from  him 
at  the  time,  and  he  recovered  within  a  few  months, 
where  she  bad  fair  reason  for  believing  that  he  was 
in  such  a  state  as  to  require  the  intervention  of  a 
court  to  protect  their  persons  and  property.  Re 
F ,2DeG.J.&S.89. 

And  a  solicitor  employed  by  the  wife  of  a  lunatic 
upon  an  issue  of  a  commission  de  lunalico  incpiir- 
endo  against  him  on  her  petition  is  entitled  to  stand 
directly  in  bis  own  right  as  a  creditor  against  the 
estate  of  the  lunatic  for  his  costs,  where  the  pro- 
ceedings were  reasonable  and  for  the  benefit  of  the 
lunatic.  Chester  v.  Rolfe,  4  De  Q.  M.  &  G.  796, 18 
Jur.  114, 88  L.  J.  Ch.  N.  S.  238. 

But  while  a  married  woman,  whose  husband  was 
84  L.  R  A. 


sick  and  his  mind  was  wandering  and  he  was  un- 
conscious of  what  was  transpiring  and  con- 
tinued in  that  condition  until  his  death,  may  be  re- 
garded as  the  head  of  the  family  for  the  purpose 
of  taking  care  of  tbe  property  and  providing  neces- 
saries for  it,  she  is  not  thereby  constituted  the  gen* 
eral  agent  of  her  husband,  and  authorized  to 
transact  bis  business  generally,  or  to  transfer  his 
property  to  pay  his  debts.  Sawyer  v.  Cutting,  23 
Vt.  486. 

And  tbe  fact  that  a  husband  is  a  lunatic  and  con- 
fined in  an  insane  asylum  does  not  authorize  his 
wife  to  sell  a  crop  of  wheat  belonging  to  him  to 
pay  a  particular  creditor  to  the  prejudice  of  others. 
Alexander  v.  Miller,  16  Pa.  215. 

Nor  is  an  insane  husband  in  a  lunatic  asylum  li- 
able for  repairs  upon  bis  bouse  in  which  bis  wife 
and  ber  children  reside  upon  ber  order,  though  the 
repairs  were  necessary  for  the  house,  where  she  had 
been  supplied  with  money  sufficient  and  applicable 
to  the  payment  for  such  necessary  repairs.  Rich- 
ardson v.  Du  Bois,  L.  R.  6  Q.  B.  51,  99  L.  J.  Q.  B.  N. 
S.  69, 21  L.  T.  N.  S.  635,  18  Week.  Rep.  62, 10  Best  k 
S.830. 

And  the  fact  that  the  committee  of  tbe  person  of 
a  lunatic  is  bis  wife  ¥rill  not  release  her  from  the 
charge  of  malversation,  as  against  the  committee 
of  the  estate,  for  having  made  savings  out  of  tbe 
moneys  supplied  for  bis  support,  though  she  prop- 
erly discharged  her  duty  as  committee  of  tbe  per- 
son.   Stephenson  v.  Holmes,  3L.  J.  Ch.  N.  S.  41. 

In  Rock  V.  Blade,  7  Dowl.  P.  C.  22,  1  Am.  846,  2 
Jur.  993,  however,  it  was  held  that  the  wife  of  a 
lunatic  who  has  no  committee  has  a  sufficient  im- 
plied authority  to  sue  in  the  name  of  the  lunatic 
for  funds  due  to  him. 

And  in  Forbes  v.  Moore,  32  Tex.  196,  the  wife  of 
an  insane  man  was  held  to  have  the  right  to  dispose 
of  so  much  of  the  separate  property  of  the  bus- 
band  as  may  be  necessary  to  supply  the  wants  of 
tbe  family  when  there  is  no  common  property. 

F.  H.  a 
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subject."  Volume  14.  p.  592.  Said  ^  2346  of 
the  Code,  touching  the  wife's  power  in  this 
state  to  contract  with  the  written  consent  of 
her  husband,  is  in  deroj^ation  of  the  common 
law,  and  it  would  seem  that  none  of  the  excep- 
tions to  which  we  have  been  referring,  on  the 
power  of  the  wife  to  contract  at  conmion  law. 
have  anything  to  do  with  the  statutes  of  this 
state  on  the  subject.  These  statutes  seem  to 
create  their  own  exceptions  to  the  wife's  power 
to  contract.  In  §  2848  it  is  provided  that  ^'if 
the  husband  be  no-n  eampos  mentis,  or  has 
abandoned  the  wife,  or  is  a  nonresident  of  the 
btate,  or  is  imprisoned  under  a  conviction  for 
crime  for  a  period  exceeding  two  years,  the 
wife  may  alienate  her  lands  as  if  she  were  sole," 
and, — as  to  her  personal  property, — "if  the  hus- 
band is  living  apart  from  the  wife,  without 
fault  on  her  part,  or  if  he  be  of  unsound  mind, 
the  wife  may  convey  or  dispose  of  such  prop- 
erty in  any  manner,  as  if  she  were  sole."  In 
the  section  providing  that  the  wife  maj,  with 
the  consent  of  the  husband  expressed  in  writ- 
ing, and  under  the  conditions  specified,  enter 
into  and  pursue  any  lawful  trade  or  business 
as  if  she  were  sole,  it  is  provided  that  '*the 
consent  of  the  husband  is  not  necessary,  if  he 
be  of  unsound  mind,  or  has  abandoned  his 
wife,  or  is  a  nonresident  of  the  state,  or  is  im- 
prisoned under  conviction  for  crime."  g  2350. 
A^n,  it  is  provided  that  *'all  property  of  the 
wife  held  by  her  previous  to  the  marriage,  or 
to  which  she  may  become  entitled  after  the 
marriage  in  any  manner,  is  the  separate  prop- 
erty of  the  wife,  and  is  not  subject  to  the  lia- 


bilities of  the  husband,"  and  that  "the  earnings 
of  the  wife  are  her  separate  property."  ^§  2841 , 
2842.  These  statutes,  regulating  the  rights 
and  liabilities  of  husband  and  wife,  were  de- 
signed to  furnish  a  complete'  system  within 
itself,  not  dependent  on  common-law  rules  for 
its  enforcement.  What  the  wife  may  do  in 
case  of  the  insanity  of  her  husband,  in  respect 
to  contracting  and  taking  care  of  herself  and 
her  property,  is  carefully  provided  for  in  the 
statutes,  and  it  would  seem,  on  a  common 
principle  of  interpretation,  she  is  excluded 
from  doing  anything  more  in  this  respect  than 
is  authorized  by  statute.  Her  power  to  con- 
tract under  the  statute  being  specified  and 
limited  by  the  terms  of  the  statute,  she  is  re- 
stricted to  the  mode  prescribed.  Ashford  v. 
Watktns,  70  Ala.  160;  Seott  v.  CoUen.  supra; 
Vincent  v.  Walker,  98  Ala.  169.  We  have  no 
occasion,  therefore,  in  this  case,  to  apply  any 
of  the  common-law  rules  invoked  in  favor  of 
the  liabilitv  of  the  appellant,  on  the  bond  she 
gave  to  indemnify  the  asvlum  on  the  liability 
of  her  husband  to  it  for  his  support.  If  in  any 
case  these  rules  may  be  made  applicable  to  a 
married  woman  and  her  estate,  they  are  want- 
ing in  application  to  the  case  in  hand.  The 
appellant  was  without  authority  to  enter  into 
any  such  obligation  as  the  one  here  sued  on, 
and  it  is  not  binding  on  her. 
Rewraed  and  retnanded. 

Brickell*  Ch.  J.,  and  Coleman,  J.,  dis- 
sent. 


PENNSYLVANIA  SUPREME  COURT. 


Edwin  A.  LANDELL,  Jr.,  et  al.,  Appts., 

r. 

Matthew  HAMILTON  «/ a/. 

a76  Pa.  827.) 

1.  Tbetast  in  equity  to  determine  whether  a 
covenant  in  a  deed  runs  with  the  land  is  the  in- 
tention of  the  parties. 

8.  A  eovenaat  that  the  ''house'*  on  a  lot 
conveyed  "shall  be  forever  hereafter 
restricted  from  having  anybuildinff  or  part 
of  a  building  attached  to  the  said  messuage 
thereon  erected^'  more  than  10  feet  high  is  not 
limited  to  the  house  or  building  then  existing 
on  the  land. 

8.  A  change  In  the  use  of  premises  from 
residenoe  to  business  purposes  after  the  making 
of  a  covenant  restricting  erections  thereon 
abore  a  certain  height  is  not  sufficient  to  destroy 
the  effect  of  the  covenant. 

On  Rehearing. 

4.  Bnilding  alon^^  the  division  line  and 
partljr  on  each  lot  a  solid  wall  higher 
than  a  covenant  requires  the  servient  lot  to  re- 
main unobstrncted  for  the  purpose  of  furnishing 
light  and  air  to  the  dominant  lot  will  prevent 
the  dominant  owner,  who  builds  it,  from  enf  ore- 


NOTS.— For  restrictions  on  buildings  as  ease- 
mentB  of  light  and  air,  see  note  to  Case  v.  Minot 
(lIan.)SL.B.A.6W. 
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ing  the  covenant  in  equity  as  to  the  space  below 
the  top  of  |the  wall,  but  will  not  absolutely  ter- 
minate the  covenant. 

(May  4,  1896.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Court  of  Common  Pleas,  No.  2»  for  PhOa- 
delphia  County  refusing  an  injunction  to  re- 
strain defendants  from  constructing  a  building 
on  certain  property  in  alleged  violation  of  a 
restrictive  covenant.    Reverb. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Henry  K.  Fox  and  Charles  C. 
liister,  for  appellants: 

Any  words  indicating  the  intention  of  the 
parties  create  a  covenant  running  with  the 
land. 

Paschall  V.  Passmore,  15  Pa.  807;  CromweVs 
Case^  2  Coke,  71o,  andSheppard's  Touchstone, 
122;  Hartung  v.  Witte,  59  Wis.  285;  Batley  v. 
Foerderer,  162  Pa.  460. 

While  at  common  law  it  would  be  necessary 
tomalce  an  inquiry  as  to  the  relative  difference 
between  a  condition  and  a  covenant,  yet  equity 
goes  directly  to  its  substantial  elements  and  in- 
quires what  duty  does  it  assure  and  to  whom. 

Clark  V.  Martin,  49  Pa.  297. 

The  manifest  and  only  purpose  of  the  parties 
to  the  covenant  was  to  assure  light  and  air  to 
the  properties  adjoining  the  restricted  premises. 
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£auity  will  give  effect  to  the  intention  and 
spirit  of  the  restriction  by  restraining  any  im- 
pairment of  the  light  and  air. 

Clark  V.  Martin,  supra;  Muzzarelli  v.  Hvl- 
shizer,  168  Pa.  646;  Ivory  v.  Bnmti,  56  Pa.  300; 
St.  Andrews  Lutheran  C7ivreh*s  Appeal,  67  Pa. 
512;  Bald  Eagle  Valley  R.Co.  v.  Nittany  Valley 
R,  Co.  171  Pa.  284,  29  L.  R.  A.  423;  Wray  v. 
Ijemon,  81*  Pa.  278;  Philips's  Appeal,  98  Pa. 
60;  Graff  v.  Bird  in-Hand  Tttrnp.  Co.  144  Pa. 
152. 

The  instrument,  being  the  deed  of  the  party 
to  be  bound,  must  be  taken  roost  strongly 
against  him. 

Beeson  v.  Patterson,  36  Pa.  27;  Miner's  Ap- 
jyeal,  61  Pa.  288;  Klaer  v.  Bidgway.  86  Pa.  584. 

Many  cases  have  been  found  where  a  build- 
ins  restriction  has  been  held  to  be  invalid  by 
reason  of  the  changed  conditions  of  the  neigh- 
lK>rhood,  but  for  the  most  part  these  cases  con- 
tain conditions  or  restrictions  which  affected 
cither  the  person  of  the  owner  or  the  time  to 
which  they  were  limited,  or  relating  to  the 
character  of  the  use  and  occupation  of  the 
oremises. 

Columbia  College  v.  Tluiehtr,  87  N.  Y.  811; 
Keaies  v.  Lyon,  L.  K  4  Ch.  21«;  Peek  v.  MaU 
theirs,  L.  R.  8  Eq.  517;  Sayern  v.  Collyer,  L.  R. 
24  Ch.  Div.  180;  Boper  v.  Williams,  Turn.  & 
R.  18;  Page  v.  Murray,  46  N.  J.  Eq.  325; 
Duncan  v.  Central  Pass.  B.  Co.  85  Ky.  525; 
Jewelly,  Lee,  14  Allen,  145,  92  Am.  Dec.  744; 
Danay.  Wentworth,  111  Mass.  291. 

Messrs.  Julius  C.  Levy  and  John  6. 
Johnson,  for  appellees,  in  support  of  petition 
for  rehearing: 

The  construction  of  a  party  wall  bv  one 
owner  amounts  to  a  premanent  dedication  of 
Huch  wall  to  the  use  of  both  owners  h.^  a 
party  wall. 

It  avails  nothing  to  the  appellants  to  appeal 
to  the  restriction. 

By  their  own  act  they  have  done  that  which 
amounts  to  an  extinguishment.  When  they 
crossed  the  line  and  built  the  only  wall  permis- 
sible, «.  e.,  a  solid  one,  they  did  an  act  utterly 
inconsistent  with  the  maintenance  of  the  re- 
striction. 

Hoffstot  V.  Voight,  146  Pa.  636;  Etaus  v. 
Jayne,  23  Pa.  36-  Child*  v.  Napheys,  112  Pa. 
507;  Kirhy  v.  FitzpatHck,  168  Pa.  487;  Weig- 
mann  v.  Jones,  168  Pa.  880;  Western  Nat. 
Bank's  Appeal,  102  Pa.  188. 

The  voluntary  act  of  each  of  the  appellants 
in  permanently  obstructing  the  easement  ex 
tinguished  the  siime. 

Moore  v.  Rawson,  3  Bam.  &  C.  332;  Corning 
v.  Omild,  16  Wend.  539;  Taylor  v.  Hampton, 
4  McCord,  L.  96,  17  Am.  Dec.  710;  Washb. 
Easem.  new  ed.  *559;  Innes,  Easem.  85;  Dyer 
V.  Sanford,  9  Met.  395,  43  Am.  Dec.  399;  Matts 
v.  Hawkins,  5  Taunt.  20. 

The  erection  by  Allen  of  a  party  wall  to  the 
full  depth  of  hi.s  lot  notwithstandmg  the  fact 
that  there  are  some  openings  therein  in  the 
southern  part  entitles  the  appellees  to  the  use 
of  such  party  wall  to  any  height. 

The  act  of  each  of  the  appellants  in  erecting 
solid  party  walls,  even  though  they  did  not  ex- 
tend the  whole  depth  of  the  lot,  extinguishes 
the  restriction,  which  is  invalid  if  not  enforcea- 
ble to  its  full  extent. 

The  acts  of  the  »p{)ellants  in  the  construction 
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of  party  walls  make  it  imposible  now  to  per- 
ceptibly injure  their  properties  in  light  and 
air  by  the  erection  of  a  building  south  of  such 
walls. 

Peek  V.  Matthews,  L.  R.  8  Eq.  514;  Child  v. 
Douglas,  5  De  G.  M.  &  G.  742. 

Dean,  J.,  delivered  the  opinion  of  the 
court: 

In  the  year  1881,  William  liaucie,  beinx  the 
owner  of  a  lot  of  ground  on  the  south  side  of 
Chestnut  street,  between  Twelfth  and  Thir- 
teenth streets,  fronting  on  Chestnut  74  feet, 
and  extending  back  to  Sansom  street  286  feet, 
divided  it  into  three  lots,  giving  the  middle 
and  western  lot,  each,  a  frontage  on  Chestnut 
street  of  25  feet,  and  the  eastern  one  24  feet  on 
the  same  street,  all  extending  back  at  right 
angles  to  Sansom  street.  On  each  of  the  two 
outer  lots  he  built  a  3^  story  brick  hotise,  cov- 
ering the  entire  front,  these  main  buildings  ex- 
tending back  51  feet  11  inches;  then,  oack, 
buildings  for  dining  room  and  kitchen,  only 
two  stories  high,  but  extending  66  feet  furthelr 
back.  These  back  buildings,  however,  were 
5  feet  6  inches  narrower  than  the  main  build- 
ing, leaving  that  width  between  the  walls  and 
the  lines  of  (he  middle  lot.  He  also  built  a 
house  on  the  middle  lot,  the  main  building  be- 
ing the  same  as  the  other  two,  but  with  no 
back  building,  the  kitchen  being  in  the  base- 
ment, the  windows  looking  south  towards  San- 
som street.  On  March  24,  1832.  Hause  con- 
veyed both  the  eastern  and  western  lots  to 
Lindsay  Nicholson  and  Rebecca  H.  Willing, 
for  the  consideration  of  |19.000  for  each  lot. 
In  the  deeds  was  this  condition:  "Under  the 
condition,  nevertheless,  that  no  building  or 
part  of  a  building,  other  than  steps  and  rail- 
ings, cellar  doors,  door  frames,  window  shut- 
ters, eaves,  and  cornices,  shall  hereafter  be 
built  or  erected  on  the  said  hereby-granted  lot 
of  ground  within  5  feet  of  the  south  line  of 
the  said  Chestnut  street.  And  the  said  William 
Hause,  for  himself,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  doth  hereby  cove- 
nant, promise,  and  agree  to  and  with  the  said 
Lindsay  Nicholson,  his  heirs  and  assigns,  that 
the  house  on  the  lot  of  ground  adjoining  to  the 
west  of  the  hereby-granted  lot,  now  belonging 
to  the  said  William  Hause.  shall  be  forever 
hereafter  restricted  from  having  any  building 
or  part  of  a  building  attached  to  the  said  mes- 
suage thereon  erected  of  a  greater  height  than 
10  feet  from  the  surface  of  the  yard.'*  The 
numbers  of  these  two  lots  arc  1,20(8  and  1,210. 
The  title  to  1,206,  by  regular  conveyances,  all 
duly  recorded,  and  embodying  the  condition, 
in  1888  became  vested  in  this  plaintiff,  and  in 
1888  that  of  1,210  became  vested  in  George 
Allen  for  the  consideration  of  $125,000.  On 
November  10,  1882,  Hau.^^e  for  the  considera- 
tion of  $16,000,  conveyed  the  middle  lot,  1,208, 
to  one  Stewart,  under  whom  defendants  claim. 
In  that  deed,  after  mentioning  that  the  lot  is 
bounded  east  by  1,206  and  west  by  1,210.  is  in- 
serted the  following  condition:  "Under  the 
condition,  nevertheless,  that  no  building,  other 
than  steps  and  railings,  cellar  doors  and  door 
frames,  window  shutters,  eaves,  and  cornices, 
shall  hereafter  l)c  built  or  erected  on  the  said 
hereby-granted  lot  of  ^ound  within  5  feet  of 
the  south  line  of  the  said  Chestnut  street;  and 
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subject  to  the  condition  that  the  house  on  the 
lot  of  ground  hereby  granted  is,  and  shall  be 
forever,  restricted  from  having  any  building 
or  part  of  a  building  attached  to  the  said  mes- 
suage now  erected  thereon  of  greater  height 
than  10  feet  from  the  surface  of  the  yard." 
In  the  warranty  clause  it  is  declared  it  is  "un- 
der the  condition  and  subject  as  aforesaid." 
There  seems  to  be  no  doubt  that  in  the  inter- 
vening sixty-three  years  between  1882,  the  date 
of  the  first  conveyance,  and  1895,  when  de- 
fendants took  their  title,  the  owners  and  occu- 
pants of  the  middle  lot  had,  in  some  particu- 
lars, failed  to  keep  within  the  strict  terms  of 
their  conveyance.  Structures  had  been  put 
upon  the  Saosom  street  end  of  the  lot  higher 
than  the  limit  prescribed  in  the  deed,  and  some 
of  the  buildings  on  the  lot  in  rear  of  the  main 
building  were  of  a  height  slightly  in  exc&ss  of 
the  allowable  10  feet  from  the  surface;  but  no 
hostility  to  right  of  plaintiffs  was  intended, 
and  there  was  no  substantial  interference  with 
the  light  and  air  enjoyable  by  1.206  and  1,210 
from  a  practically  unobstructed  middle  lot 
free  from  high  buildings.  The  defendants, 
the  last  purchasers  of  the  middle  lot,  are 
about  to  take  down  the  old  house  erected 
in  1882,  with  the  view  of  putting  upon  it  a 
building  100  feet  high,  extending  from  Chest- 
nut to  Sansom,  formerly  George,  street.  The 
plaintiffs  61e  this  bill  to  restrain  them,  alle^ng 
that  such  a  structure  will  be  a  palpable  viola- 
tion of  their  right  under  the  covenants  in  the 
prior  deeds  of  their  common  grantor.  The  de- 
fendants admitted  the  facts  as  we  have  stated 
them,  but  denied  that  the  building  they  in- 
tended to  put  up  was  an  illegal  violation  of  the 
restriction.  Further,  they  averred  the  charac- 
ter of  the  locality  had  wholly  changed  since 
1883,  when  the  restriction  was  first  imposed. 
At  that  time  that  part  of  Chestnut  street  was 
taken  up  bv  residences;  now  it  is  devoted  to 
business,  l^he  court  below  ref usedi  to  enjoin 
defendants,  and  plaintiffs  appeal. 

We  are  of  opinion  the  issue  turns  wholly  on 
the  interpretatioD  of  the  covenant  in  the  deed 
of  March  24,  1832,  from  Hause  to  Nicholson, 
for  lot  1,206.  The  grantor  covenants  for  him- 
self, bis  heirs,  and  a&signs,  with  the  grantee, 
his  heirs,  and  assigns,  "that  the  house  on  the 
lot  of  ground  adjoining  to  the  west  of  the 
hereby-granted  lot,  now  belonging  to  the  said 
William  Hause,  shall  be  forever  hereafter  re- 
stricted from  having  any  building  or  part  of  a 
building  attached  to  the  said  messusge  thereon 
erected  of  a  greater  height  than  10  feet  from 
the  surface  of  the  yard ."  Then  the  subsequent 
conveyance  of  the  middle  lot  imposes  on  that 
grantee  and  his  assigns  subserviency  to  the  re- 
striction in  favor  of  the  grantees  of  the  east  and 
west  lots.  Does  the  covenant  run  with  the  land  ? 
If  so,  the  power  of  the  owner  of  the  land  out  of 
which  he  carved  three  lots  to  burden  the  mid- 
dle one  with  such  a  continuing  covenant  cannot 
be  questioned.  It  has  been  decided,  as  will  be 
noticed  from  the  cases  hereinafter  cited,  that 
in  equity  the  test  by  which  to  determine 
whether  a  covenant  in  a  deed  runs  with  the  land 
is  the  intention  of  the  parties.  To  ascertain 
the  intention,  resort  must  be  had  to  the  words 
of  the  covenant  read  in  the  light  of  the  sur- 
rounding of  the  parties  and  the  subject  of  the 
grant.  It  is  argued,  in  substance,  that  a  cov- 
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enant  running  -with  the  land,  so  manifestly 
prejudicial  to  the  en jovment  of  the  middle  lot, 
coald  not  have  been  intended  by  the  grantor; 
that  the  reasonable  construction  is,  the  obliga- 
tion under  it  terminates  with  the  removal  of 
the  house  then  upon  the  middle  lot.  That  this 
covenant,  if  a  perpetual  burden,  now  most  vex- 
atiously  restricts  the  owner  of  1,208  in  the  en- 
joyment of  the  property,  and  very  greatly  de- 
preciates its  value,  may  be  conced^;  and,  if 
such  result  had  appeared  imminent  at  the  date 
of  the  conveyance,  this  argument  would,  per- 
haps, not  have  been  without  weight.  It  will 
be  noticed  that,  notwithstanding  the  restric- 
tion, the  consideration  for  ihe  middle  lot  in 
1832  was  116,000,  and  for  each  of  the  others 
$19,000.  The  owner  seems  to  have  received, 
in  enhanced  value  of  the  two  outside  lots,  by 
reason  of  the  additional  back  buildings  and  the 
benefits  accruing  to  them  from  the  restriction 
in  their  favor  on  the  middle  one.  |6,000.  He, 
doubtless,  at  that  day  assumed  this  sum  repre- 
sented the  value  of  the  relative  advantages  and 
disadvantages  to  the  lots  created  by  the  restric- 
tion. But  he  did  not  foresee  the  comparatively 
near  future  any  more  than  we  see  ours.  In 
our  bargains;  to  the  extent  we  judge  probable, 
we  provide  for  and  guard  against  proximate 
future  contingencies.  As  to  the  very  remote, 
or  what  appears  to  us  the  very  remote,  we  are 
indifferent.  The  serious  effect  of  the  restric- 
tion now,  after  the  comparatively  short  period 
of  sixty  years,  as  affecting  the  enjoyment  of 
the  middle  lot,  even  if  his  intention  had  been 
to  hold  it  for  himself  and  heirs,  was  not  thought 
probable  by  him  or  any  other  lot  owner  of  that 
period.  The  present  values  of  real  estate  in 
the  present  Philadelphia  may  have  been 
thought  possible  in  a  couple  of  centuries,  but 
not  sooner.  They  knew  the  growth  of  the  city 
in  the  preceding  century  and  a  half  of  its  exist- 
ence, and  that  it  had  then  reached  a  popula- 
tion of  less  than  200,000.  but  they  had  no  rea- 
son to  believe  that  in  the  next  half  century  the 
population  would  reach  more  than  a  million, 
and  that  new  methods  of  communication  and 
travel  would  then  have  placed  other  millions 
practically  as  close  to  them  as  was  Lancaster 
county  then.  They  bargained  on  a  knowledge 
of  their  future  no  more  limited  than  ours  as 
to  our  future,  only  much  more  limited  than 
ours  of  theirs,  because  we  are  looking  back- 
ward. Not  one  of  us  would  hesitate  to  place 
a  perpetual  burden  on  land  we  expected  to 
hold  in  favor  of  land  we  wanted  to  sell,  if 
thereby  a  present  decided  pecuniary  benefit  re- 
sulted, and  no  serious  depreciation  was  prob- 
able in  that  held  for  a  century  or  two.  To  us, 
with  no  laws  of  entail,  and  no  particular  pas- 
sion for  perpetuating  fanulj  landed  estates  in 
city  lots,  that  period  suggests  to  the  mind  a 
practical  "forever,"  and  so  it  probably  appeared 
to  Hause  when  he  burdened  what  he  kept  to 
enhance  the  price  of  what  he  sold.  It  was  not 
an  absurdly  bad  bargain,  tending  to  negative 
the  intention  of  a  continuing  covenant,  but  was 
merely  such  an  ignorance  of  a  phenomenal 
future  as  exists  where  men  of  good  business 
capacity  sell  land  one  year  which  enhances  in 
value,  in  some  instances,  the  next  year,  one  or 
two  hundred  per  rent.  Of  course,  they  would 
not  have  sold  if  they  had  known,  or  had  reason 
to  believe,   such  appreciation  probable,   and 
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Hause  would  not  have  placed  the  restriction  on 
the  middle  lot  if  he  had  thought  it  probable 
that  without  it  the  lot  would  appreciate  in 
value  an  average  of  20  per  cent  annually,  be- 
sides yielding  the  interest  on  his  origvnal  in- 
vestment. Considering  the  surroundings,  we 
see  nothing  in  the  histofical  fact  of  the  growth 
in  value  and  change  of  use  of  unencumbered 
lots  to  negative  the  intention  of  the  grantor  as 
indicated  by  his  words.  And  this  intention  is 
only  the  more  clear  when  we  consider  the  sub- 
ject of  the  contract.  He  had  built  the  three 
houses  with  a  view  to  such  a  restriction.  By 
the  character  of  the  stnictures  he  intended  the 
middle  lot  should  be  servient  to  the  other  two. 
For  the  depth  of  the  main  buildings  they  should 
be  equal,  but  from  these  back  the  east  and 
west  lots  should  be  dominant.  The  middle 
shall  have  no  building  higher  than  10  feet 
erected  upon  it.  For  this  one  he  provides  a 
basement  kitchen,  so  that  the  lot  is  unob- 
structed from  all  three  main  buildings  to  the 
rear.  What  was  the  purpose  in  having  the  lot 
thus  unobstructed?  Manifestly  that,  as  thus 
arranged  by  him.  all  three  should  enjoy  light 
and  air.  fte  then  conveys  the  two  outer  lots 
with  an  expressed  intention  conforming  to  the 
structures.  These  last  measured  the  extent  to 
which  the  dominant  lots  should  "forever"  en- 
joy light  and  air;  at  the  same  time  did  not  ex- 
clude the  occupant  of  the  main  building  on 
the  middle  one  from  a  like  benefit.  The  lat- 
ter's  right  to  the  enjoyment  of  the  surface  of 
his  lot  for  building  purposes  is  alone  restricted. 
The  parties  were  not  dealing  about  houses  as 
houses,  but  concerning  the  future  enjoyment 
of  land,  with  light  and  air,  as  afifected  hy  the 
plans  and  size  of  houses  or  buildings  which 
were  then  or  might  be  thereafter  erected  upon 
it.  The  word  used,  "forever, "is  not  one  ap- 
propriate to  the  limited  existence  of  a  house  or 
other  building,  but  to  the  durability  of  land. 
The  expression,  if  intended  only  to  restrict 
while  the  then  house  stood,  is  scarcely  less 
awkward  than  if.  intending  to  restrict  only  dur- 
ing the  life  of  the  first  grantee,  the  grantor  had 
said.  "And  during  the  life  of  the  said  Lindsav 
Nicholson  the  said  Hause  and  his  assigns  shall 
be  forever  hereafter  restricted."  A  word  is 
used  emphatically  expressive  of  a  continuance 
beyond  the  duration  of  a  life  or  the  existence 
of  an  artificial  structure,  which,  if  simply 
omitted,  would  have  indicated  the  intent 
claimed  by  appellees. 

The  purpose  to  afford  air  and  light  to  the 
dominant  lots  could  only  be  accomplished  by 
an  unlimited — as  to  lime — restriction,  and  there 
is  nothing  to  indicate  that  a  change  in  the  na- 
ture of  the  occupancy  should  affect  the  ex- 
pressed rigbt  under  the  covenant.  It  is  probable 
that  deprivation  of  air  is  less  endurable  to  the 
occupants  of  a  dwelling  than  tothaseof  a  store 
or  factory,  and  generally  the  latter  are  less  dis- 
posed to  resist  such  deprivation;  but  these  ele- 
ments promote  the  health  and  comfort  of  one 
class  of  occupants  as  fully  as  the  other,  and 
both  have  the  same  right  to  insist  on  a  re.«<tric- 
tion  for  their  protection.  No  such  change  in 
the  u.se  of  the  land  as  appears  here  has  ever 
been  held  destructive  of  the  original  covenant 
in  any  of  the  adjudicated  cases  in  this  state; 
nor,  m  our  opinion,  can  such  judgment  be  sus- 
Mined  on  sound  legal  principles.  Taking  the 
L.  R.  A. 


surroundings  of  the  parties  at  the  date  of  the 
conveyance,  the  subject  of  the  contract,  the 
purpose  of  it.  and  the  words  of  it,  we  are  of  the 
opinion  it  was  intended  to  place  a  restriction 
upon  the  middle  lot,  running  with  the  land,  for 
the  benefit  of  the  eastern  lot  which  should  for- 
ever prevent  the  obstruction  of  light  and  air  by 
buildings  higher  than  10  feet  to  the  rear  of  the 
main  building.  As  long  as  such  restrictions 
are  not  unlawful,  it  is  to  no  purpose  to  argue 
that  they  seriously  retard  the  improvement  of 
the  city.  We  can  no  more  strike  down  by  de- 
cree a  lawful  restriction  creating  an  easement 
than  we  can  compel  the  lot  owner  to  erect 
buildings  in  accord  with  the  best  style  of  archi- 
tecture. Contracts  such  as  this,  whether  con- 
strued as  covenants  or  conditions,  since  Spencer' a 
Ccifte,  1  Smith,  Lead.  Cas.  9th  Am.  ed.  1^4. 
have  been  enforced  both  at  law  and  in  equity 
between  the  immediate  parties  to  them  and 
their  grantees,  near  and  remote.  And  whether 
they  be  personal  to  the  grantor  or  be  limited  to 
a  period  less  than  "forever"  depends  on  the  in- 
tention of  the  parties,  as  expressed  in  the  writ- 
ten instrument.  Clark  v.  Martin ,  49  Pa.  29T; 
Muzzarelli  v.  HuUhizer,  163  Pa.  646;  Bald 
Eagle  Valley  R  Co.  v.  NitUtny  Valley  R.  Co. 
171  Pa.  284.  29  L.  R.  A.  423.  We  concede 
some  of  the  cases  decided  in  other  states  are  in 
apparent  conflict  with  our  decision.  But  what 
this  court  has  uniformly  held,  and  now  holds, 
is  that  where  the  restriction,  notwithstanding 
the  change  of  use  of  the  land  and  buildings! 
still  is  of  substantial  value  to  the  dominant  lot. 
equity  will  restrain  its  violation,  if  relief,  as 
here,  is  promptly  sought.  There  may  be,  and 
doubtless  will  occur,  cases  where  the  restric- 
tion has  ceased  to  be  of  any  advantage.  In 
such  cases  equity  would  not  mterpose  and  re- 
tard improvements  simply  to  sustain  the  literal 
observance  of  a  condition  or  covenant.  And 
three  of  the  cases  relied  on  by  appellees  are  of 
this  very  character,  and  therefore  clearlv  dis- 
tinguishable from  the  one  before  us.  fn  O/- 
lumbia  College  v.  Thacher,  87  N.  Y.  311,  the 
agreement  was  between  owners  of  dwelling 
houses  that  one  of  them  would  not  erect,  cany 
on.  or  establish  any  stable,  schoolhouse,  engine 
house,  community  house,  or  any  kind  of  man- 
ufactory, trade,  or  business  whatsoever  on  the 
land.  His  grantees  opened  up  and  carried  on 
many  kinds  of  business  in  violation  of  the  orig- 
inal covenant.  The  purpose  of  the  covenant 
was,  manifestly,  to  secure  privacy  and  freedom 
from  noise  in  the  dwelling  houses.  But  by  the 
construction  of  an  elevated  railroad  its  desira- 
bility for  dwellings  had  been  practically  de- 
stroyed; privacy  and  quiet  could  no  longer  be 
enjoyed.  The  court  refused  to  enjoin  the  use 
of  the  land  for  business  and  manufacturing 
purposes,  because,  by  the  change  consequent 
upon  the  construction  and  operation  of  the 
railroad,  the  purpose  of  the  restriction  had 
been  defeated.  Equity  would  not  lend  its  aid 
to  the  enforcement  of  a  mere  legal  right,  where 
no  damage  resulted  to  plaintiff  from  nonen- 
forcement.  In  Page  v.  Murray,  46  N.  J.  Eq. 
325.  the  restriction  was  to  protect  the  land 
from  cheap  tenement  buildings,  and  encourage 
its  occupation  by  a  suj^rior  class  of  residents. 
To  this  end  it  provided  that  for  a  period  of 
twenty  years  no  building  should  be  erected 
costing  less  than  $3,000.  and  no  hotel,  tavern. 
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lager-beer  saloon,  livery  stable,  etc.,  should  be 
erected  thereon.  In  the  meantime  buildings 
of  a  low  class  had  been  erected  in  all  the  sur- 
loundinc  neighborhood.  The  purpose  to  make 
the  land  desirable  for  another  class  of  occu- 
pants was  thereby  defeated,  and  this,  together 
with  the  fact  that  the  twenty -years  term  had 
nearly  expired,  induced  the  court  to  refuse  an 
injunction  to  restrain  violation  of  the  condi- 
tion. The  court  would  not  enjoin  that  which 
could  not  damage  the  plaintiff.  In  Jettell  v. 
Lee,  14  Allen,  145,  92  Am.  Dec.  744,  there  was 
a  condition  in  the  grant,  that  the  land  border- 
ing on  the  ocean  should  be  used  for  no  other 
purpose  than  access  to  the  water  for  bathing 
and  boating,  and  low  bath  houses.  It  was 
held,  from  the  facts  in  that  case,  that  the  inten- 
tion of  the  grantor  was  to  create  a  restriction 
in  favor  of  adjoining  land  which  he  continued 
to  hold;  that,  as  this  land  had  passed  to  other 
grantees  in  separate  lots,  they  could  not  insist 
on  a  restriction  personal  to  the  original  grantor; 
and  the  court  says:  "Where  it  is  apparent 
that  the  condition  was  annexed  to  a  grant  for 
the  purpose  of  improving  or  rendering  more 
beneficial  and  advantageous  the  occupation  of 
the  estate  granted  when  it  should  become  di 
vided  into  separate  parcels  and  be  owned  by 
different  individuals,  or  when  the  manifest  ob- 
ject of  a  restriction  oo  the  use  of  an  estate  was 
to  benefit  another  tract  adjoining  to  or  in  the 
vicinity  of  the  land  on  which  the  restriction  is 
imposed,"  equitable  relief  will  be  afforded. 
Not  one  of  these  cases  is  in  conflict  with  our 
decision  here;  on  the  contrary,  they  support  it. 
While  cases  are  cited  which  support  the  con- 
tention of  appeHees,  the  weight  of  authority  is 
the  other  way,  and  we  see  nothing  to  induce 
us  to  depart  from  the  settled  rulings  on  this 
question  as  announced  in  our  own  cases  al- 
readv  cited. 

The  decree  of  the  court  below  refuging  an  in- 
junction  is  reversed,  and  injunction  is  awarded 
as  prayed  for  in  plaintiffs'  bill.  It  is  further 
ordered  that  appellees  pay  the  costs. 

A  petition  for  rehearing  having  been  filed. 
DeaA*  J. ,  on  July  15,  1896,  handed  down  the 
following  response: 

At  the  first  hearing  in  this  case,  both  in  oral 
argument  and  on  the  paper  books,  the  case 
turned  on  but  a  single  question,  viz.y  whether 
the  restriction  as  to  building  placed  by  the 
original  grantor  on  lot  No.  1,208,  in  favor  of 
lots  1,206  and  1,210,  was  perpetual,  or  whether 
it  ended  with  the  existence  of  the  house  then 
upon  the  middle  lot.  After  a  careful  consid- 
eration, we  decided  the  restriction  was  continu- 
ing, and  directed  that  an  injunction  issue  in 
conformity  to  the  prayer  of  the  petitioner. 
The  effect  of  this  was  to  restrain  defendants 
from  putting  any  building  on  1,208  to  the  rear 
of  the  house  upon  it  in  1832,  higher  than  10 
feet  from  the  surface  of  the  lot.  The  defend- 
ants then  petitioned  the  court  for  a  modifica- 
tion of  the  decree,  for  the  reason  that,  even  if 
the  judgment  of  the  court  that  the  restriction 
was  a  continuing  one  were  well  founded,  the 
plaintiffs,  by  their  own  acts,  had  relinquished 
the  right  to  assert  it  to  the  full  extent  set  out  in 
Hause's  deed  of  1882.  The  case  is  fully  report- 
ed. Landell  v.  HamiltonMh  Pa.  827,  ante.  227. 
The  court  ordered  a  reargument  only  on  the 
^LlR.  A. 


question  as  to  whether  the  decree  should  be 
modified,  and,  if  so,  to  what  extent.  This 
reargument  was  heard  on  the  27th  of  May, 
1896.  As  will  be  noticed  in  the  reported  case, 
Landell's  lot  is  1,206,  the  eastern  one;  the  de- 
fendant's, 1,208,  the  middle  one;  and  Allen's, 
1,210,  the  western  one.  It  now  appears  on  re- 
argument, that  as  to  Landell's  lot  either  he  or 
his  grantors,  years  prior  to  the  filing  of  the 
bill  to  restrain  defendants,  had  built  a  solid 
wall  17  feet  high,  from  the  rear  of  the  old 
building  on  1,208,  south  towards  Sanaom 
street,  a  distance  of  not  quite  19  feet,  and  then 
continued  the  same  kind  of  wall,  at  the  height 
of  12  feet,  37  feet  further.  The  defendant 
calls  this  a  party  wall.  There  is  no  evidence 
that  it  is  such,  or  was  so  intended  by  the 
builder,  except  that  it  extends  over  the  line  of 
1,206,  and  reste  partly  on  1,208.  The  charac 
ter  of  the  structure,"  12  feet  in  height  for  37 
feet  in  length,  and  then  17  feet  high  for  about 
19  feet,  rebuts  the  inference  that  it  was  ever 
intended  as  a  party  wall  in  the  legal  significa- 
tion of  that  term,  to  be  used  by  both  lot  own- 
ers for  building  purposes.  The  most  that  can 
be  said  for  it  on  the  evidence  is  that  it  was  a 
partition  or  division  wall,  the  same  as  a  parti- 
tion fence  dividing  the  two  lots.  It  may  have 
been  a  trespass  on  1,208  to  the  extent  it  rests  on 
that  lot.  If  so,  the  owner  or  owners  submitted 
to  it;  but  by  their  submission  they  acquired  no 
right  inconsistent  with  the  restriction  imposed 
upon  the  middle  lot  by  the  covenant  in  the 
deed.  The  right  to  a  party  wall  is  statutory'. 
It  is  not  a  right  to  at  any  time,  and  in  any 
manner,  use  the  land  of  another.  One  of  two 
adjoining  owners,  for  building  purposes,  may, 
subject  to  limitations  consistent  with  the  right 
of  each,  encroach  upon  his  neighbor  with  a 
party  wall.  But,  manifestly,  this,  was  no  such 
structure,  and  conferred  on  defendants  no  right 
to  assume  that  it  absolutely  terminated  the  re- 
striction in  favor  of  the  Landell  lot;  for,  even 
if  a  party  wall,  at  most  it  gave  the  middle  lot 
owner  the  right  to  use  it  as  a  party  wall  to 
the  height  of  10  feet,  the  limit  of  the  restric- 
tion. But  the  wall  was  solid  to  the  height  and 
length  it  was  built.  The  purpose  of  the  re- 
striction was  to  afford  light  and  air  to  1,206, 
and  the  extent  of  the  enjoyment  was  measured 
by  the  extent  of  the  restriction  on  1,208.  That 
restriction  was,  no  building  or  part  of  a  build- 
ing should  be  added  to  the  house  upon  the  lot 
tolhe  rear,  higher  than  10  feet  from  the  sur- 
face of  the  lot.  But  Landell  or  his  grantors 
themselves  erect  a  solid  wall  along  the  line  of 
1,206  and  1,208.  56  feel  in  length  from  the  rear 
of  the  old  building  on  the  middle  lot,  through 
which  neither  light  nor  air  could  penetrate. 
By  their  own  act,  plaintiffs  have  said,  "For  19 
feet  we  do  not  ask  for  light  and  air,  except  at 
the  height  of  17  feet,  and  for  37  feet  further 
we  do  not  ask  for  either  except  at  the  height  of 
12  feet."  Clearly,  equity  will  not  compel  de- 
fendants to  award  plaintiffs  that  which,  by 
their  own  distinct  and  unequivocal  act,  they 
have  declared  is  valueless  to  them. 

It  is  alleged  now  the  ownership  of  plaintiff 
to  1,206  does  not  extend  to  Sansom  street,  but 
only  149  feet  from  Chestnut,  leaving  about  86 
feet  to  which  the  injunction  should  not  apply. 
To  this  it  is  replied  the  bill  alleges  and  the 
answer  admits,  plaintiffs,  Landell  et  at.,  own 
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back  to  Sansom  street;  and  there  is  no  proof 
to  the  contrary.  So  far  as  we  can  discover 
from  the  pleadings  and  proofs,  the  title  of  Lan- 
dell  et  al. ,  or  any  part  of  it,  is  nowhere  dis- 
puted; therefore  we  can  make  no  modification 
of  the  decree  in  this  particular.  The  restric- 
tion here  by  the  covenants  in  the  original  deeds, 
renders  it  impossible  to  make  such  modifica- 
tion of  the  original  decree  as  will  preserve  the 
apparent  right  of  defendant  as  a^iost  each  of 
these  parties.  The  middle  lot  is  servient  to 
both  the  eastern  and  western;  but  the  owner 
of  neither  the  eastern  nor  western  can.  by  his 
indepndent  act  or  deed,  relinquish  that  sub- 
serviency so  as  to  affect  the  other.  Here  the 
owner  of  1,206  has  declared  that  for  19  feet 
light  and  air  from  1,208  are  valueless  to  him 
below  a  height  of  17  feet,  and  for  87  feet  fur- 
ther they  are  valueless  below  12  feet;  thus,  for 
a  distance  of  56  feet,  waiving  the  strict  terms 
of  the  restriction.  The  owner  of  1,210  has 
also  waived  the  restriction  by  building  his  wall 
56  feet  to  a  height  of  18  feet  9  inches.     We 


cannot  say»  because  the  one  waived  the  restric- 
tion for  19  feet  to  the  height  of  17  feet,  there- 
fore  the  other  did  so  too;  or  because  one 
waived  it  for  87  feet  to  the  height  of  18  feet  9 
inches,  therefore  the  other  is  bound,  when  by 
his  own  act  he  only  waived  to  a  height  of  12 
feet  for  that  distance.  As  we  have  said, 
neither  could,  by  his  independent  act  or  deed, 
affect  the  right  of  the  other.  But  it  seems  to 
us  the  correct  conclusion  is  that  to  the  full  ex- 
tent they  have  equally  gone  in  dispensing  with 
the  restriction  both  can  in  equity  be  made  sub- 
ject to  our  decree.  Therefore  we  modify  the 
original  decree  so  that  it  shall  not  operate  to 
restrain  defendants  from  building  to  a  height 
of  13  feet  9  inches  for  a  distance  of  19  feet 
from  the  rear  of  the  old  main  building  of  the 
middle  lot.  Further,  from  the  end  or  the  19 
feet  thus  specified  it  shall  not  operate  to  re- 
strain defendants  from  building  to  a  height  of 
12  feet:  from  the  ground  for  a  nirther  distance 
of  87  feet.  The  costs  of  this  case  to  be  taxed 
as  part  of  the  original  decree. 
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Re  Appraisal  of  ESTATE  OF  Augustus 
WHITING,  Deceased. 

(150  N.  Y.  27.) 

1.  Bonds  of  a  forekga  corporation,  as 
well  as  bonds  and  certificates  of  stock 
of  domestic  corporations*  when  deposited 
in  a  safe-depoflit  vault  within  the  state,  although 
owned  by  a  nonresident,  are  'property  within  the 
fltate/^  within  the  meaning  of  the  transfer  tax 
act  of  189^. 

8.  Bonds  'issued  by  the  United  States 
were  not  intended  to  be  made  subject  to  tax  by 
the  transfer  tax  act  of  1892,  as  property  over 
which  the  state  *'ha8  any  Jurisdiction  tor  the 
purposes  of  taxation/* 

{Gray  and  HaiQhU  JJ.,  dUwnt.) 

(October  6,  1896.) 

APPEAL  by  the  executors,  etc.,  of  Augustus 
Whitiug,  deceased,  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court,  First 
Department,  affirming  an  order  of  the  Surrogate 
for  New  York  County  assessing  for  succession 
tax  the  estate  of  decedent.  3fodiJied  attd  of- 
firmed. 

The  facts  are  stated  in  the  opinions. 

Mr.  George  L.  Rives,  for  appellants: 

A  debt  cannot  be  regarded  as  property  in  a 
state  in  which  neither  the  debtor  nor  the  cred- 
itor resides. 

People,  Hoyt,  v.  Co^uminaioners  of  Taxen,  23 


Note.— As  to  the  wttiw  of  property  for  purposes 
of  taxation,  see  numerous  cases  in  a  nofr  to  Cora. 
V.  Delaware  Division  Canal  Co.  (Pa.)  3  L.  K.  A. 
T»8;  also  Liven>t)ol  &  L.  &  G.  Ins.  Co.  v.  Board  of 
Assessors  (La.)  16  L.  R.  A.  36. 

'Htothe^Wiwof  debts  evidenced  by  notes  and 
R.  A. 


N.  Y.  224;  People,  Weaihrook,  v.  Trustees  of 
Ogden^urgh,  48 N.  Y.  390;  PeopU  v.  Willis,  13S 
N.  Y,  383;  People,  Jefferson,  v.  Smith,  88  N. 
Y.  576;  Kirtiand  v.  Hotchkiss^  100  U.  S.  491, 
25  L.  ed.  558;  1  Desty,  Taxn.  64,  326;  Johnson 
V.  Oregon  City,  8  Or.  18;  Ankeny  v.  Multnomah 
County,  4  Or.  277;  Orcutt's  Appeal,  97  Pa.  179; 
State  V.  Dalrymple,  70  Md.  294. 8  L.  R.  A.  372; 
Re  Enston's  Will,  113  N.  Y.  174.  8  L.  R.  A. 
464;  Re  Romaine:'s  Estate,  127  N.  Y.  80, 12  L. 
R.  A.  401;  SmaWs  Estate,  151  Pa.  1;  CoUman'» 
Estate,  159  Pa.  281;  Re  Phipps's  Estate,  77  Hun, 
325:  Re  James,  \d.  211. 

Any  attempt  to  impose  taxes  on  nonresi- 
dents in  respect  to  property  outside  the  juris- 
diction is  void,  because  the  tax  laws  of  a  state 
have  no  extraterritorial  operation. 

Northern  C.  R.  Co.  v.  Jaekson,  74  U.  8.  7 
Wall.  262,  19 L.  ed.  88:  Cleveland,  P  d  A.R. 
Co.v.Pennsylrania{** State  Tax  on  Foreign-held 
Bonds'*)  82  U.  S.  15  Wall.  800,  21  L.  ed.  179; 
R/}  Enston's  Will,  supra;  People,  Darrow,  v. 
Coleman,  119  N.  Y.  187.  7  L.  R.  A.  407. 

Bonds  of  the  United  States  are  bonds  of  a 
foreign  corporation. 

Re  Merriam's  Estate,  141  N.  Y.  479;  Oreutfs 
Appeal,  supra. 

The  state  has  no  power  to  impose  a  legacy 
or  succession  tax  in  respect  of  bonds  of  tlie 
United  States  owned  by  a  nonresident. 

Strode  y.Com.  52  Pa.  181;  Re  Smft*s  Estate, 
137  N.  Y.  77,  18  L.  R.  A.  709;  Re  MerHam*s 
Estate,  supra;  Re  Hoffman's  EsUite,  143  N.  Y. 
327;  Home  Ins.  Co.  v.  Xeto  York,  134  U.  S.  594, 


mortfraffcs  for  the  purpose  of  taxation,  see  Boyd  v. 
Selma  (Ala.)  16  L.  K.  A.  728,  and  note;  also  Holland 
V.  Commissioners  of  Silver  Bow  County  (Mont.)  27 
L.  R.  A.  797. 

See  also  the  following  case.  He  Houdayer's  Estate 
(N.  y.)  />oW,  2a5. 
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83  L.  ed.  1025;  McCulloeh  v.  Maryland,  17  U. 
S.  4  Wheat.  316, 4  L.  ed.  579;  Weston  v.  Charles- 
ton, 27  U.  S.  2  Pet.  460,  7  L.  ed.  4b5;  Bank  of 
Commerce  v.  New  York,  67  U.  S.  2  Black.  620, 
17  L.  ed.  451;  New  York,  Bank  of  the  Com- 
mofitoealih  v.  New  York  City  <fe  County  Tax 
tfc  A.  Comrs.  C^Bank  Tax  Case*'),  69  L.  8.  2 
Wall.  200,  17  L.  ed.  793;  New  York,  Bank  of 
New  York  Nat.  Bkg.  Asso,,  y.  Connelly  {''The 
Banks  v.  The  Mayor'*),  74  U.  S.  7  Wall.  16,  19 
L.  ed.  57;  First  Nat.  Bank  v.  Kenttteky,  76 
U.  8.  9  Wall.  353, 19  L.  ed.  701;  Palmer  v. 
MeMahon,  138  U.  8.  660,  33  L.  ed.  772. 

Messrs.  Emmet  R.  Olcott,  Ed^ar  J. 
Levey*  and  JabUh  Holmes,  Jr.,  with 
Mr.  Elliot  Danforth,  for  respoudent: 

The  state  of  New  York  possesses  jurisdic- 
tion, for  purposes  of  taxation,  over  bonds  of 
foreign  corporations  actually  within  the  state, 
regardless  of  the  domicil  of  the  owner;  such 
bonds  being  in  themselves  * 'property"  and  be- 
ing capable  of  having  a  situs  of  their  own, 
away  from  the  domicil  of  their  owner. 

Burroughs,  Taxn.  §  6,  and  cases  cited; 
Cooley,  TaxD.  2d  ed.  21,  and  cases  cited. 

Personal  property  as  now  defined  by  statute 
makes  the  bond  itself  property,  and  not  the 
mere  evidence  of  debt. 

Rev.  Stat.  pt.  1,  chap.  18.  title  1. 

Bonds  are  now  recognized  as  personal  prop- 
erty, and  not  as  mere  evidences  of  debt  or  of  an 
incorporeal  right,  and  have  a  sitm  where 
found. 

Burroughs,  Taxn.  §  50;  People,  Jefferson,  v. 
Smith,  88  N.  Y.  585;  Beers  v.  Hhannon,  73  N. 
Y.  299;  People,  Westbrook,  v.  Trustees  of  Ogdens- 
burgh,  48  N.  Y.  890;  Von  Hesse  v.  Mackaye,  55 
Hun.  368, 121  N.Y.  694;  People,  Edison  Electnc 
Light  Co.,  v.  Campbell,  138  N.  Y.  547,  20  L. 
R,  A.  453;  People,  Day,  v.  Barker,  185  N.  Y. 
666;  Re  Boudayer,  3  App.  Div.  474. 

The  fiction  Mobilia  sequuntxir personam  does 
not  give  these  bonds  a  situs  in  a  foreign  state. 

People,  Jefferson,  v.  Smith,  88  N.  Y.  576;  Be 
Bomaine's  Estate,  127  N.  Y.  80,  12  L.  R.  A. 
401 ;  Cleveland,  P.  cfe  ^1.  R.  Co.  v.  Pennsylvania 
{''State  Tax  on  ForHgnheld  Bonds'*),  82  U.  8. 
15  Wall.  300,  21  L.  ed.  179;  People,  Edison 
Electric  Light  Co.,  v.  CampbeU,  138  N.  Y.  543, 
20  L.  R.  A.  458;  Plimpton  v.  Bigelmt,  93  N.  Y. 
592;  Re  James,  144  N.  Y.  6. 

In  the  event  of  a  dispute  as  to  the  ownership 
of  bonds  their  presence  in  the  state  gives  juris- 
diction to  our  courts. 

Von  Hesse  v.  Mackaye,  55  Hun,  367,  121  N. 
Y.  694. 

The  situs,  for  purposes  of  taxation,  of  rail- 
road bonds  and  government,  state,  and  munici- 
pal bonds,  is  to  be  determined  by  reference  to 
theactuallocationoftheinstruments  themselves. 

Cleveland,  P.  4b  A.  R.  Co.  v.  Pennsylcania 
{** State  Tar  on  Foreign  held  Bond^*),  supra; 
People,  Dnrrow,  v.  Coleman,  119  N.  Y.  137.  7 
L.  R.  A.  407;  People,  Edison  Electric  Light  Co., 
V.  Campbell,  supra;  People  v.  Barker,  135  N. 
Y.  656;  CaUin  v.  Hull,  21  Vt.  158,  Approved 
in  People,  Hoyt,  v.  Commissioners  of  T'axes,  23 
N.  Y.  232;  American  Coal  Co.  v.  Allegany 
County  Comrs.  59  Md.  185;  Baltimore  v.  Balti- 
more City  Pass.  R.  Co.  57  Md.  31;  People,  Jef- 
ferson, V.  Smith,  supra. 

The  tax  being  on  the  right  of  succession,  and 
34LlR.  A. 


not  on  the  property,  it  is  immaterial  whether 
the  property  would  be  taxable  under  the  gen- 
eral tax  laws. 

RsKnoedler's  WUl,  140  N.  Y.  380. 

The  value  of  the  United  States  bonds  was 
properly  included  in  determining  the  amount 
of  the  tax. 

Strode  V.  Com.  62  Pa.  181;  Wallace  v.  Myers, 
38  Fed.  Rep.  184, 4  L.  R.  A.  171. 

The  tax  is  upon  the  privilege  of  succeeding 
to  property,  and  not  upon  property  per  se, 
which  is  only  used  as  a  medium  for  ascertain- 
ing the  value  of  the  succession  so  as  to  fix  the 
amount  of  the  tax. 

Re  Sieift*8  Estate,  137  N.  Y.  77.  18  L.  R.  A. 
709;  Re  Merriam*s  Estate,  141  N.  Y.  479;  Re 
Hoffman's  Estate,  148  N.  Y.  329;  Re  CuUum^s 
Will,  145  N.  Y.  593. 

The  Supreme  Court  of  the  United  States  has 
repeatedly  upheld  taxes  imposed  on  the  value 
of  the  franchises  of  corporations  or  upon  the 
value  of  privileges  granted,  when  it  has  been  nec- 
essary to  include  the  value  of  the  United  States 
bonds  in  determining  the  amount  of  the  tax. 

People  V.  Home  Ins.  Co.  92  N.  Y.  328;  Home 
Ins.  Co.  V.  Ne^t  York,  184  U.  8.  598,  33  L.  ed. 
1029;  Society  fin-  Sav.  v.  Coite,  73  U.  8.  6  Wall. 
594,  18  L.  ed.  897;  Provident  Inst.  f<yr  Sav.  v. 
Massachusetts,  73  U.  8.  6  Wall.  631,  18  L.  ed. 
913;  Mager  v.  fMma,  49U.  8.  8  How.  490,  12 
L.  ed.  1168. 

Vann,  J.,  delivered  the  opinion  of  the 
!  court ; 

Augustus  Whiting,  a  resident  of  Newport, 
Rhode  Island,  died. there  on  the  23d  of  July,* 
1894,  leaving  a  will  by  which  he  gave  his- 
entire  estate  in  trust  for  his  infant  daughter. 
At  the  time  of  his  death  he  had  money  on 
deposit  in  a  bank  in  this  state,  and  owned 
certain  bonds  and  certificates  of  stock  that 
were  found  in  a  box  rented  by  him  in  a  safe- 
deposit  vault  in  this  state.  The  stocks  and 
bonds  were  issued  partly  by  domestic  and 
partly  by  foreign  corporations,  and  there 
were  also  bonds  of  the  United  States  to  the 
amount  of  $52,545.  All  except  the  stock  of 
foreign  corporations  were  included  in  the 
appraisement,  which  was  sustained  by  the 
surrogate  and  by  the  appellate  division.  The 
theory  upon  which  the  supreme  court,  by  a 
divided  vote,  proceeded  to  judgment,  was 
that  the  written  instruments  were  physically 
within  the  state,  and  constituted  property 
here  subject  to  taxation.  They  were  re- 
garded as  tangible,  and  apparently  as  in  the 
nature  of  chattels.  I  think  this  is  a  sound 
conclusion,  warranted  by  the  Bomaine  Case, 
which  was  decided  before  the  act  "to  tax 
gifts,  legacies,  and  collateral  inheritances" 
was  expanded  into  the  present  statute  "in 
relation  to  the  taxable  transfers  of  property." 
Re  Romaine's  Estate,  127  N.  Y.  80,  12  L. 
R.  A.  401 ;  Laws  1887,  chap.  713  :  Laws  1892, 
chap.  399.  I  think,  moreover,  that  the 
written  instruments  Issued  by  domestic  cor- 
porations, including  their  bonds  and  the  in- 
terests represented  by  them,  are  subject  to 
a  succession  tax,  independent  of  the  fact  of 
their  physical  presence  in  this  state,  as  I 
have  already  attempted  to  show  iu  an  opin- 
ion filed  in  the  Bronson  Case  (argued  and  de- 
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cided  at  the  same  time  as  the  case  in  hand), 
150  N.  Y.  1,  po»U  p.  238.  This  involves  the 
conclusion  that  the  legislature  intended  to 
tax  the  investment  itself  when  practicable, 
otherwise  the  evidence  of  the  investment,  in 
the  form  of  a  certificate,  when  that  is  habit- 
ually kept  in  this  state.  The  law  clearly 
distinguishes  **  written  instruments  them- 
selves from  ^'the  rights  or  interests  to  which 
they  relate"  (Laws  1892,  chap.  677,  §§  1,  4, 
32),  and  makes  either  taxable.  The  main 
use  of  certificates  is  for  convenience  of  trans- 
fer, and  they  are  treated  by  business  men  as 
property  for  all  practical  purposes.  They 
are  sold  in  the  market,  transferred  as  col- 
lateral security  to  loans,  and  are  used  in  var- 
ious ways  as  properly.  They  pass  by  deliv- 
ery from  hand  to  hand,  are  the  subject  of 
larceny,  and  are  taxable  generally  when  in 
possession  of  an  agent  in  this  state.  They 
are  the  only  evidence  of  transfer  required  by 
the  corporations  issuing  them  in  order  to 
make  the  actual  transfer  on  the  books.  There 
is  obvious  propriety  in  subjecting  the  in- 
strument of  transfer  to  a  transfer  tax  when 
it  is  left  in  this  state  for  safe- keeping.  It 
is  subject  to  the  jurisdiction  of  our  laws, 
and  hence  is  within  the  intent  of  the  trans- 
fer tax  act.  When  the  design  of  the  legis- 
lature is  to  tax  the  transfer  of  everything 
that  it  has  power  to  tax,  there  is  no  incon- 
sistency in  taxing  in  one  form,  if  another  is 
not  available.  Indeed,  perfect  consistency 
is  not  always  practicable  in  a  scheme  of  tax- 
ation that  is  intended  to  let  nothing  escape 
that  can  be  owned  or  transferred.  T^us,  the 
legislature  intended,  as  I  think,  to  repeal 
the  maxim  Mobilia  perganam  sequuntur,  so 
far  as  it  was  an  obstacle,  and  to  leave  it  un- 
<;han^ed,  so  far  as  it  was  an  aid,  to  the  im- 
position of  a  transfer  tax  upon  all  property 
in  any  respect  subject  to  the  laws  of  this 
state.  I  think  this  intention  plainly  appears 
from  the  history  of  legislation  upon  the  sub- 
ject, the  decisions  of  the  courts,  some  of  them 
in  effect  repealed,  and  from  the  sweeping 
language  of  the  statute,  which  subjects  every- 
thing that  can  be  owned  in  this  state  to  a 
succession  tax,  except  so  far  as  expre^ly 
exempted.  The  legislature  possessed  and 
exercised  the  power  to  employ  the  maxim 
when  necessary,  and  to  disregard  it  when 
necessary,  to  attain  that  object.  That  dom- 
inant purpose  is  the  key  to  the  construction 
of  the  act,  and  it  should  not  be  thwarted  by 
the  conservatism  of  the  courts,  even  if,  in 
order  to  embrace  all  kinds  of  property,  it  is 
necessary  to  make  it  so  pliable  in  applica- 
tion as  to  conform  to  all  methods  of  doing 
business,  and  all  ways  of  holding  property. 
A  majority  of  my  associates,  however,  are 
of  the  opinion  that  the  United  States  bonds, 
although  physically  present  in  this  state, 
are  not  subject  to  a  transfer  tax.  By  their 
direction  I  announce,  as  the  conclusion  of 
the  court,  that  the  certificates  of  stock  in 
question  as  well  as  all  of  the  bonds,  except 
those  issued  by  the  United  States,  were  prop- 
erly held  by  the  courts  below  subject  to  tax- 
ation under  the  transfer  tax  act  on  account 
of  their  physical  presence  in  this  state  ;  that, 
*^hough  the  state  may  have  the  power  to  im- 
a  succession  tax  upon  Lnited  States 
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bonds,  it  has  not  yet  done  so :  that  the  phrase, 
**  property  .  .  .  over  which  this  state  has 
any  jurisdiction  for  the  purposes  of  taxa- 
tion," refers  to  the  jurisdiction  actually  ex- 
ercised through  contemporary  statutes,  rather 
than  to  the  entire  jurisdiction  actually  pos- 
sessed by  the  state ;  that  hence  the  order  ap- 
pealed from  should  be  so  modified  as  to  exempt 
from  taxation  the  bonds  otoned  by  the  decedent, 
that  were  issued  by  the  United  States,  and,  as 
thus  modified,  affirmed,  without  costs  in  this 
court  to  either  party. 

O'Brien,  J. ,  concurs. 
Andrews,   Ch.    J.,    and    Bartlett    and 
Martin,  JJ.,  concur  in  the  result. 

Gray,  J.,   dissenting: 

I  cannot  concur  in  the  opinion  that  the 
bonds  of  foreign  corporations,  which  formed 
a  part  of  the  nonresident  decedent's  estate, 
were  subject  to  appraisal  for  taxation  pur- 
poses under  the  transfer  tax  act,  because  they 
happened  to  be,  at  the  time  of  his  decease, 
deposited  within  this  state.  .  Holding,  as 
we  do,  and  must,  in  conformity  with  author- 
ity and  reason,  that  the  property  represented 
by  the  bonds  is  the  debt  which  follows  the 
creditor's  person,  I  am  unable  to  perceive 
how  they  can  be  dissociated  from  that  in- 
debtedness. Nor  do  I  perceive  any  good  rea- 
son for  taking  a  view  which  permits  of  double 
taxation.  The  claim  for  the  comptroller  is 
that,  both  by  the  terms  of  the  act  and  by 
force  of  the  statutory  construction  law  of  the 
state  (chap.  677,  Laws  1892,  §  4),  these 
bonds  could  have  a  situs  here,  where  found 
at  their  owner's  death.  The  argument  is 
that,  inasmuch  as  personal  property  is  de- 
fined to  include  written  instruments  by  which 
any  debt  or  official  obligation  is  created  or 
evidenced,  bonds  are  expressly  made  prop- 
erty of  a  tangible  nature,  having  a  situi< 
where  physically  present.  There  are,  how- 
ever, several  considerations  which  militate 
strongly  against  our  reading  into  the  trans- 
fer tax  act  the  provision  of  the  general  stat- 
utory construction  act.  In  the  first  place, 
it  was  passed  prior  to  the  statutory  construc- 
tion act,  and  itself  gave  a  definition  to  the 
word  "property"  as  used  in  the  act,  which 
ought  to  control ;  especially  so  as  it  permits 
of  a  construction  which  is  consistent  witli 
rules  of  law,  and  with  a  greater  dignity  of 
purpose  on  the  part  of  the  state  in  its  efforts 
to  raise  revenue.  In  the  second  place,  we 
should  not  assume  that  the  legislature  had 
any  intention,  through  the  statutory  con- 
struction act,  to  change  a  settled  rule  of  law, 
which  regardB  the  debt  as  the  creditor's  prop- 
erty, having  its  situs  at  his  domicil.  And 
nothing  seems  to  compel  such  an  assumption 
with  respect  to  an  act  which  contains  within 
itself  a  complete  system  for  the  taxation  of 
transfers  of  property  in  cases  of  testacy  and 
of  intestacy.  Why  shall  we  unnecessarily 
impute  to  the  legislative  body  an  intention 
to  include  for  the  purpose  o)  this  tax  that 
which  is  only  the  evidence  of  property,  when 
the  property  itself  is  beyond  the  reach  of 
state  laws?  I  think  such  a  construction  to 
be  unreasonable  and  oppressive.  We  cannot 
afford,  however  desirable  it  may  be  to  in- 
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crease  the  revenaes  of  the  state  at  the  least 
sacrifice  of  its  inhabitants,  to  put  a  construc- 
tion upon  its  laws  which  will  make  them 
appear  to  be  unwise,  if  not  unconscionable. 
Mr.  Justice  Patterson,  who  spoke  for  the 
majority  of  the  members  of  the  appellate 
diyision  in  this  case,  in  his  able  opinion, 
amply  conceded  that  the  bonds,  as  eyidences 
of  indebtedness,  could  haye  no  Htus  different 
from  the  domicil  of  their  owner,  and  clearly 
showed  that  to  be  an  Incontroyertible  prop- 
osition, borne  out  by  cases  in  the  United 
States  Supreme  Court  and  in  this  court.  In 
the  Enston  Case,  113  N.  Y.  181,  3  L.  R.  A. 
464,  Andrews,  J.,  speaking  of  bonds  of  for- 
eign corporations  which  were  owned  by  a 
nonresident  decedent,  but  were  in  the  hands 
of  her  agent  within  the  state,  said :  They 
"were  not,  in  a  legal  sense,  property  within 
this  state,  and  they  were  not,  under  the  gen- 
eral laws  or  the  policy  of  the  state,  taxable 
here.  On  the  contrary,  they  were,  by  the 
general  policy  of  the  state,  exempted  from 
taxation  here."  It  is  unnecessary  to  reyiew 
the  authorities  upon  the  eyident  proposition 
that  these  bonds  could  haye  no  eitue  different 
from  the  domicil  of  their  owner.  In  the 
Brcmon  Case  I  had  occasion  to  express  yiews 
which  I  shall  not  repeat  here.  It  seems  to 
me  that  the  policy  of  the  law  is  satisfied 
when  it  has  reached,  for  taxation  purposes, 
those  many  and  yaried  objects  of  possession 
which  haye  a  tangible  and  yisible  existence, 
and  in  the  words  of  Judge  Comstock  in  the 
Hayt  Case,  23  N.  Y.,  at  page  240,  are  "cap- 
able of  a  9itu8  away  from  the  owner  or  his 
domicil."  That  the  bonds  and  obligations 
of  a  foreign  corporation  held  by  a  nonresi- 
dent, but  happening  to  be  in  this  state, 
might  be  included  by  the  legislature  for  tax- 
ation purposes, — that  it  may  ignore  their 
legal  existence  elsewhere, — I  need  not  now 
deny ;  but,  without  some  clear  warrant  in 
the  terms  of  the  law,  is  any  wise  policy  sub- 
served by  construing  language,  certainly 
admitting  of  a  doubt,  in  such  wise  as  to 
justify  state  officers  in  assessing  the  paper 
eyidenoe  of  the  indebtedness  in  order  to  ex- 
act the  tribute  of  a  tax  ?  If  depositories  and 
depositaries  in  this  state  are  availed  of  by  a 
nonresident  for  the  temporary  custody  of  his 
bonds,  can  it  be  said  that  he  has  placed  his 
property  in  the  debt  within  the  dominion  of 
the  state?  Clearly  not.  The  bond  is  not 
property,  as  distinguished  from  the  debt  it 
eviaences.  It  uiaj  be  destroyed,  and  the 
creditor  loses  no  ric:ht  to  recover  the  debt. 
The  state  has  no  jurisdiction  oyer  a  right 
of  succession  which  accrues  under  the  laws 
of  the  foreign  state.  That  is  something  in 
which  this  state  has  no  interest,  and  with 
which  it  is  not  concerned.  The  legal  title 
to  these  bonds  vested  in  the  personal  repre- 
sentatives of  the  decedent  by  force  of  foreign 
laws,  and  we  have  held  that  an  executor's 
title  will  be  recognized  by  the  laws  of  this 
state  without  any  grant  of  letters  by  its 
courts.  Toranto  General  7¥ust  Co.  v.  CJiicago, 
B,  dt  Q,  R.  Co.  128  N.  Y.  46.  As  before 
suggested,  when  the  state  undertakes  to  reach 
those  objects  of  property  of  the  nonresident 
decedent  which  have  a  tangible  and  visible 
existence  within  this  state,  and  imposes  a 
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tax  upon  the  right  to  succeed  to  their  own- 
ership, its  right  to  do  so  is  not  without  sup- 
port in  reason  and  authority.  For  it  to 
undertake  to  collect  from  the  estate  of  a 
nonresident  decedent  a  tax  based  upon  and 
measured  by  such  possessions  as  the  bonds 
of  foreign  corporations,  which  happen,  at 
the  time  of  his  death,  to  be  within  this  state, 
may  be  justified  upon  the  principle  that 
might  is  rif^ht,  but  not,  in  my  opinion,  by 
soulid  public  policy.  There  is  a  reasonable 
basis  for  taxing  the  transfer  by  will,  or  un- 
der the  intestate  laws,  of  the  personal  estate 
of  the  resident  decedent,  whether  within  or 
without  the  state.  Beinf  subject  to  its  ju- 
risdietion,  and  having  had  the  priyileges  and 
protection  of  its  laws  in  the  accumulation 
and  enjoyment  of  his  property,  the  exertion 
of  the  legislative  authority,  in  imposing  a 
tax  on  the  right  to  the  succession  of  what- 
ever composed  the  personal  estate  and  con- 
stituted the  wealth  of  the  resident  within 
its  borders,  rests  upon  some  appreciable  legal 
principle.  If  the  claim  of  the  comptroller 
IS  upheld,  I  cannot  but  regard  it,  to  use  Mr. 
Justice  Field's  language  in  the  Foreign  Bonds 
Case,  82  U.  S.  16  Wall.  800,  21  L.  ed.  179, 
as  **in  fact  a  forced  contribution  levied  upon 
property  held  in  other  states,  where  it  is 
subjected,  or  may  be  subjected,  to  taxation 
upon  an  estimate  of  its  full  value."  Is  it 
at  all  necessary,  for  the  purposes  of  justice, 
that  the  legal  situs  of  such  property  as  is 
now  in  question  should  be  deemed  other  than  • 
at  its  owner's  domicil?  If  so,  I  am  unable 
to  perceive  it,  and  I  do  not  think  that  the 
court  should  commit  the  state  to  any  policy 
that  is  not  justifiable  in  the  law,  and  based 
upon  the  highest  principles  of  government. 
I  think  that  the  order  appealed  from  should 
be  reversed. 

Haifl^htt  J.,  concurs. 


Re  Appraisal  of  ESTATE  OF  John  F.  HOU- 
DAYER,  Deceased. 

(IfiO  N.  Y.  37.) 

Money  of  a  nonresident,  deposited  by 
him  in  a  bank  within  the  state,  althouKh  com- 
niinirled  with  trust  funds  in  an  account  opened 
by  him  a8  trustee,  constitutes  "property  within 
the  srate/^  within  the  meaning  of  the  New  York 
transfer  tax  act  of  1898,  which  includes  property 
of  a  nonresident  decedent  if  within  the  state. 

(Gran  and  Haight,  J  J.,  dUitera.) 

(Octol)er6, 1896.) 

APPEAL  by  the  comptroller  of  the  citj-  of 
New  York  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court,  First  Depart- 
ment, reversing  an  order  of  the  surrogate  for 
New  York  County  appraising  the  estate  of 
John  F.  Iloudayer  for  a  transfer  tax.    Reversed . 

Note.  —As  to  the  place  for  taxation  of  trust  prop- 
erty, see  Richmond  County  Academy  v.  Augusta 
(Ga.)  2»  L.  R.  A.  151.  and  note. 

See  also.  In  connection  with  this  case,  that  of  Be 
Whitinff's  Estate,  ante,  &i. 
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The  facts  are  stated  in  the  opinions. 

Mr.  Emmet  R.  Olcott*  for  appellant: 

The  property  subje<;t  to  the  tax  includes  all 
property  or  interest  therein  "over  which  this 
state  has  any  jurisdiction  for  the  purposes  of 
taxation." 

The  legislative  power  of  every  state  extends 
to  all  property  within  its  borders. 

Oreen  v.  VanBvskirk,  72  U.  8.  5  Wall.  307, 

18  L.  ed.  599;  Her  my  v.  RJiode  Island  Locomo- 
ticeWorks,  93  U.  S.  671,  23  L.  ed.  1008;  Hark- 
neiH  V.  RuMell,  118  U.  8.  679,  30  L.  ed.  291; 
Walworth  v.  Harns,  129  U.  8.  355,  32  L.  ed. 
712. 

Unless  restrained  by  the  provisions  of  the 
Federal  Constitution  the  power  of  the  state  as 
to  the  mode,  form,  and  extent  of  taxation  is 
unlimited  where  the  subjects  to  which  it  ap- 
plies are  within  her  jurisdiction. 

Re  McPherson,  104  N.  Y.  316,  58  Am.  Rep. 
502;  People  v.  Equitable  Trust  Co,  96  N.  Y. 
387;  Stuart  v.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289;  Gordon  v.  Ctyrnes,  47  N.  Y.  608; 
People,  Crowell,  v.  Lawrence,  41  N.  Y.  137; 
Howell  V.  Buffalo,  4  Trans.  App.  506;  Brewster 
v.  Syracuse,  19  N.  Y.  116;  Guilford  v.  Che- 
nango County  Supers.  18  N.  Y.  143;  People, 
Griffin,  v.  Brooklyn.  4  N.  Y.  419;  Protidence 
Bank  v.  Billings,  29  U.  8. 4  Pet.  514, 7  L.  ed.  939. 

The  state  has  power  to  tax  personal  prop- 
erty, even  when  separated  from  its  owner. 

8tory.  Conf.  L.  §§  297-311,  550;  Green  v. 
VanBuskirk,  supra,  and  74  U.  8.  7  Wall.  139, 

19  L.  ed.  109:  Hei'vey  v.  Rhode  Island  Locomo- 
titeWorks,  98  U.  8.  664,  28  L.  ed.  1003:  Bark- 
ness  v.  Russell.  118  U.  8.  668,  80  L.  ed.  285; 
Waltporth  v,  Harris,  supra;  Whart.  Conf.  L. 
tig  297-311;  Letois  v.  Woodfolk,  2Baxt.  25:  Hoe, 
Biritrhistle,  v.  Vardill,  5  Barn.  &  C.  488;  Al- 
rany  v.  Powell,  2  Jones,  Eq.  57;  Afnerican  Coal 
Co.  V.  Allegany  County  Comrs.  59  Md.  185; 
Baltimore  v.  Baltimore  City  Pass.  R.  Co.  57 
Md.  31. 

For  the  purposes  of  taxation  personal  prop- 
erty may  he  separated  from  its  owfter,  and  he 
may  be  taxed  on  its  account  at  the  place  where 
it  is,  although  not  the  place  of  his  own  domicil, 
and  even  if  he  is  not  a  citizen  of  the  state  which 
imposes  the  tax. 

Lane  County  v.  Oregon,  74  U.  8.  7  Wall.  71, 
19  L.  ed.  101;  Cleveland,  P.  d:  A.  R.  Co.  v. 
Pennsylvania  {''State  Tax  on  Foreignhdd 
Bonds'*),  82  U.  8.  15  Wall.  800,  21  L.  ed.  179; 
Union  P.  R.  Co,  v.  Peniston,  85  U.  8.  18  Wall. 
5,  21  L.  ed.  787;  Tappan  v.  Merchants'  Nat. 
Bank,  86  U.  8. 19  Wall.  490,  22  L.  ed.  189:  State 
Railroad  Tax  Cases,  92  U.  8.  575.  28  L.  ed.  663; 
Brown  v.  Houston^  114  U.  8.  622,  29  L.  ed.  257; 
Coe  V.  Errol,  116  U.  8.  617.  29  L.  ed.  715;  Ma 
rye  v.  Baltimore  <St  0.  R.  Co.  127  U.  8.  117,  32 
L.  ed.  94;  People,  Jefferson,  v.  Smith,  88  N.  Y. 
580;  People,  Westbrook,  v.  Trustees  of  Ogdens- 
burgh,  48  N.  Y.  890;  Williams  v.  Wayne  County 
Smyers.  78  N.  Y.  561;  Re  Boardman  v.  Tomp- 
kin's  County  Supers.  85  N.  Y.  359;  Re  Romaine*s 
Estate,  127  N.  Y.  80,  12  L.  R.  A.  401. 

The  money  on  deposit  in  the  trust  company 
was  property  subject  to  taxation  under  the  act, 
whether  treated  as  *  money"  or  a  "thing  in  ac- 
tion"— a  claim  by  the  representatives  of  dece 
dent  against  and  an  obligation  of  the  trust  com- 
pany. 

"^eople,  Westbrook,  v.  Trustees  of  Ogdensburgh, 
R.  A. 


48  N.  Y.  397;  Morton's  Estate,  Sur.  Dec.  1891. 
807;  BowderCs  Estate,  Sur.  Dec.  1891,  115;  Si- 
moni's  Estate,  N.  Y.  L.  J.  Jan.  20,  1896. 

With  the  presence  of  the  property  from  it* 
arrival  within  the  state  all  the  laws  of  the  state 
relating  to  the  transfer  of  the  property  of  the 
owner,  living  or  dead,  attached  themselves  to 
the  property. 

Re  Swiff s  Estate,  137  N.  Y.  77,  18  L.  R.  A. 
709. 

Such  moneys  were  not  transiently  here  as 
upon  the  person  or  in  the  baggage  of  a  man 
suddenly  dying  within  this  state. 

Re  EnsUm'sWill,  113  N.  Y.  182,  3  L.  R.  A. 
464;  Re  Romaine's  Estate,  127  N.  Y.  88,  12  L. 
R.  A.  400;  Re  Phipps's  Estate,  77  Hun,  325. 

Mr.  J.  Culbert  Palmer,  for  respondent: 

The  law  in  question  imposes  a  special  tax 
'.  and  must  be  strictly  construed  against  the  state. 
;  Re  Enston'sWill.  113  N.  Y.  178,  3  L.  R.  A. 
,464. 

j  The  courts  will  incline  against  a  construction 
j  involving  double  taxation,  which  would  result 
should  the  order  herein  appealed  from  be  sus- 
tained, as  the  estate  is  clearly  taxable  in  the 
state  oif  New  Jersey,  the  place  of  the  decedent's 
domicil. 

Re  James,  144  N.  Y.  6. 

The  decedent  having  mingled  his  own  funds 
with  those  of  the  trust  estate,  his  representa- 
tives, on  his  decease,  succeeded  merely  to  a 
right  to  an  action  for  an  accounting;  which 
having  been  held,  or  other  settlement  made, 
the  administrators  would  still  hold  merely  a 
chose  in  action  in  the  nature  of  a  claim  agamst 
the  trust  company,  because  the  relation  of  a 
bank  to  its  depositor  is  that  of  debtor  and  cred- 
itor. 

Chapjnan  v.  White,  6  N.  Y.  412,  57  Am.  Dec. 
464;  First  Nat.  Bank  v.  CUirk,  184  N.  Y.  369, 
17  L.  R  A.  580. 

The  situs  of  a  debt  is  the  domicil  of  the  cred- 
itor, and  not  the  debtor. 

Re  Phipps's  Estate,  77  Hun,  825,  143  N.  Y. 
641;  Guillander  v.  HmneU,  85  N.  Y.  662;  People, 
Hoyt,  v.  Commissioners  of  Taxes,  23  N.  Y.  224; 
People,  Westbrook,  v.  Trustees  of  Ogdensburgh, 
48  N.  Y.  897;  Kirtland  v.  Hotchkiss,  100  U.  8. 
491,  25  L.  ed.  558:  Cleveland,  P.  <fc  A.  R.  Co.  v. 
Pennsylvania  {•* State  Tax  on  ForeignJield 
Bonds**),  82  U.  8.  15  Wall.  300,  21  L.  ed. 
179. 

The  property  in  or  claim  to  the  deposit  as 
distinguished  from  the  deposit  itself  was  con- 
sequently never  located  within  this  state,  but 
was  actually  in  the  slate  of  New  Jersey. 
Therefore  being  the  property  of  a  nonresident 
decedent  and  situated  out  of  this  state  it  does 
not  fall  within  the  purview  of  this  act. 

Re  James,  77  Hun.  211,  144  N.  Y.  6. 

A  debt  held  by  a  nonresident  decedent  against 
a  resident  of  this  state  is  not  taxable  under  this 
act. 

Re  Phipps*s  Estate,  77  Hun,  325,  148  N.  Y. 
641;  Cleveland,  P.  &  A.  R.  Co.' v.  Pennsylvania 
{'* State  Tax  on  Foreign-held  Bonds'*),  supra; 
People,  Hoyt,  v.  Commissioners  of  Taxes,  23  N. 
Y.228. 

Assuming  that  this  claim  against  the  trust 
company  can  be  regarded  as  in  the  nature  of 
property,  it  is  still  not  taxable  because  property 
transiently  within  the  state  is  not  taxable. 

Re  Phipps's  Estate.  148N.  Y.641 ;  Re  Romaine*s. 
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Estate,  127  N.  Y.  88, 12  L.  R.  A.  401 ;  iSf  EMton^s 
WiU,  118  N.  Y.  174.  3  L.  R.  A.  464;  Ouillan- 
der  V.  HaweU,  85  N.  Y,  657;  PeapU.  Hayt,  v. 
Chmmimonev  of  Taxes,  23  N.  Y'.  224;  Be  l\i^ 
lane,  51  Hun,  218;  Herron  v.  Keeran,  59  Ind. 
473,  26  Am.  Rep.  87. 

Vaim,  J.,  delivered  the  opinion  of  the 
court: 

On  the  2l8t  of  May,  1895.  John  F.  Hou- 
dayer  died  intestate  at  Trenton,  New  Jersey, 
where  he  had  resided  for  a  number  of  years. 
In  1876  he  opened  an  account  with  the  Farm- 
-ers'  Jjoan  <fc  Trust  Company,  of  the  city  of 
New  YorJt,  as  trustee  under  the  will  of  Ed- 
ward Husson,  deceased,  in  which  he  made 
deposits,  from  time  to  time,  of  moneys  be- 
longing to  the  trust  estate,  as  well  as  moneys 
belonging  to  himself.  This  continued  as  an 
open  running  account  until  his  death,  when 
the  balance  on  hand  was  the  sum  of  |78, 715, 
of  which  $2,000  belonged  to  him  as  trustee, 
a^d  the  remainder  to  himself  as  an  individ- 
ual. The  appraiser  deducted  $8,500  for  the 
4>fmiient  of  debts  and  expenses,  and  included 
$W,215  in  the  appraisal,  which  was  affirmed 
by  the  surrogate,  but  reversed  by  the  supreme 
court.  The  theory  upon  which  that  learned 
court  decided  the  case  appears  in  the  follow- 
ing extract  from  its  opinion:  **It  is  well 
settled  that  the  legal  relation  which  existed 
between  the  decedent,  as  such  trustee,  and 
the  Farmers'  Jjoan  &  Trust  Company,  was 
that  of  debtor  and  creditor.  The  deposits 
became  the  property  of  Uie  trust  company, 
and  thereupon  tne  company  became  indebted 
to  the  depositor  for  the  amount  so  deposited. 
Here,  however,  even  this  relation  existed 
only  between  the  decedent  in  his  representa- 
tive capacity,  as  trustee  under  the  will  of 
Edward  Husson,  and  the  company.  Indi- 
vidually he  occupied  no  contract  relation 
towards  the  company.  His  individual  de- 
posits simply  went  to  swell  the  trust  account. 
Ordinarily  it  would  have  required  an  ac- 
<x>unting  in  equity  to  separate  tne  individual 
from  the  trust  deposits',  and  to  appropriate 
the  general  bank  balance  in  accordance  with 
just  principles.  Here  this  separation  was 
amicably  arranged  between  the  decedent's 
estate  and  the  trust  estate,  but  this  was  merely 
a  friendly  substitute  for  an  accounting. 
Precisely  what  the  decedent  had  individually 
within  this  state  was  tlie  right  to  an  account- 
ing in  equity  with  regard  to  a  debt  due  from 
the  company  to  himself  as  Husson 's  trustee. 
We  do  not  think  that  the  debt  was  property 
within  this  state,  within  the  meaning  of  the 
taxable  transfer  act.  Much  less  was  the  right 
to  an  accounting  with  respect  to  such  debt. " 
In  my  judgment,  this  is  sound  reasoning 
upon  an  unsound  basis,  because  it  places  form 
before  substance.  It  enables  a  large  sum  of 
money,  invested  and  left  in  this  state,  and 
enjoying  the  protection  of  its  laws,  to  escape 
taxation  because  the  decedent  had  voluntarily 
commingled  his  own  funds  with  those  of  an 
estate  he  represented,  and  for  the  further  rea- 
son that  his  rights  as  against  the  trust  com- 
pany were  intangible.  But  what  were  his 
rights,  or  those  of  his  successors,  as  against 
the  state  of  New  York,  in  view  of  the  com- 
mand of  its  legislature  that  all  property,  or 
34  L.  R,  A. 


interest  in  property,  within  the  state,  sus- 
ceptible of  ownership,  should  be  subject  to 
a  transfer  tax  upon  the  death  of  its  owner, 
whether  he  was  a  resident  or  nonresident? 
What  was  the  real  thing — the  essence  of  the 
transaction — ^that  gives  rise  to  this  contro- 
versy ?  The  decedent  brought  his  money  into 
this  state,  deposited  it  in  a  bank  here,  and 
left  it  there  until  it  should  suit  his  conven- 
ience to  come  back  and  get  it.  While  the 
commingling  of  funds  may  complicate  ad- 
ministration, it  does  not  change  the  facts  as 
thus  stated.  If  he  had  deposited  in  specie, 
to  be  returned  in  specie,  there  can  be  no 
doubt  that  the  money  would  be  property  in 
this  state  subject  to  taxation.  But,  instead, 
he  did  as  business  men  generally  do,— depos- 
ited his  money  in  the  usual  way,  knowing 
that,  not  the  same,  but  the  equivalent,  would 
be  returned  to  him  upon  demand.  While  the 
relation  of  debtor  and  creditor  technically 
existed,  practically  he  had  his  money  in  the 
bank,  and  could  come  and  get  it  when  he 
wanted  it.  It  was  an  investment  in  this  state, 
subject  to  attachment  by  creditors.  If  not 
voluntarily  repaid,  he  could  compel  payment 
xhrough  the  courts  of  this  state.  The  depos- 
itary was  a  resident  corporation,  and  the  re- 
ceiving and  retaining  of  the  money  were  cor- 
porate acts  in  this  state.  Its  repayment 
would  be  a  corporate  act  in  this  state.  Every 
right  springing  from  the  deposit  was  created 
by  the  laws  of  this  state.  Every  act  out  of 
which  those  rights  arose  was  done  in  this 
state.  In  order  to  enforce  those  righto,  it 
was  necessary  for  him  to  come  into  this  state. 
Conceding  that  the  deposit  was  a  debt,  con- 
ceding that  it  was  intangible,  still  it  was 
property  in  this  state,  for  all  practical  pur- 
poses, and  in  every  reasonable  sense  within 
the  meaning  of  the  transfer  tax  act.  Bs  Bo- 
maine'8  Kstate,  127  N.  Y.  80,  89,  12  L.  R. 
A.  401. 

While  distribution  of  the  fund  belongs  to 
the  state  where  the  decedent  was  domiciled, 
as  such  distribution  cannot  be  made  until  his 
administrator  has  come  into  this  state  to  get 
the  fund,  possibly,  after  resorting  to  the  courts 
for  aid  in  reducing  it  to  possession,  the  fund 
has  a  situs  here,  l^cause  it  is  subject  to  our 
laws.  A  reasonable  test  in  all  cases,  as  it 
seems  to  me,  is  this  -.  Where  the  right,  what- 
ever it  may  be,  has  a  money  value,  and  can  be 
owned  and  transferred,  but  cannot  be  enforced 
or  converted  into  monev  against  the  will  of 
the  person  owning  the  right,  without  coming 
into  this  state,  it  is  property  within  this  state 
for  the  purposes  of  a  succession  tax.  Thus, 
the  right  in  question  is  property,  because  it 
is  capable  of  being  owned  and  transferred. 
It  is  within  this  state,  because  the  owner 
must  come  here  to  get  it.  It  is  subject  to 
taxation,  because  it  is  under  the  control  of 
our  laws.  It  has  a  money  value,  because 
it  is  virtually  money,  or  can  be  converted 
into  money  upon  demand.  It  is  subject  to  a 
transfer  tax.  because  the  passing,  by  gift  or 
inheritance,  of  "all  property,  or  interest 
therein,  whether  within  or  without  this  state, 
over  which  this  state  has  any  jurisdiction  for 
the  purposes  of  taxation, "  comes  within  the 
expressed  intention  of  the  legislature.  I 
regard  further  discussion  as  unnecessary,  as  I 
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have  fully  expressed  my  views  as  to  the  scope 
of  tiie  statute  in  the  Branson  Case  (decided 
herewith),  150  N.  Y.  1,  po$t,  238. 

While  a  majority  of  my  associates  concur 
in  the  result  reached  by  me,  they  do  not  all 
concur  in  the  reasons  given  therefor.  They 
are  of  the  opinion  that  a  deposit  of  money  in 
a  bank,  although  technically  a  debt,  is  still 
money,  for  all  practical  purposes,  and  as  such 
is  taxable  under  the  transfer  tax  act. 

The  order  of  tJis  Supreme  Court  should  there- 
fore be  reversed,  and  the  order  of  the  surrogate 
affirmed,  with  costs. 

O'Brien,  J.,  concurs.  Andrews,  Ch. 
J.,  and  Bartlett  and  Martin,  J  J.,  concur  in 
result. 

Ora^Yf  J.,  dissenting: 

When  the  deceased  made  deposits  with  the 
trust  company,  they  became  the  property  of 
the  depositary,  and  the  relation  which  sprang 
up  between  them  was  that  of  debtor  and  cred- 
itor. The  right  of  the  decedent  as  a  depos- 
itor was  a  mere  chose  in  action.  More  than 
that,  as  the  account  in  the  trust  company  was 
with  the  decedent  as  trustee  of  Hus8on*s  will,- 
there  was,  of  course,  no  clear  liability,  to 
him  individually.  The  sum  owing  to  him 
could  only  be  established  as  the  result  of  an 
accounting,  or  by  amicable  arrangement  in 
lieu  thereof.  Thus,  all  that  the  decedent 
owned  in  this  state  at  the  time  of  his  decease, 
to  put  it  in  its  strongest  expression,  was  the 
right  to  an  equitable  accounting  wiUi  respect 
lo  the  debt  due  to  him  as  Husson's  trustee. 
To  say  that  that  constituted  "property,** 
within  the  meaning  of  the  act,  would  be  to 
carry  the  doctrine  of  the  inheritance  tax  laws 
too  far  for  support  in  law  or  in  reason.  I 
think  the  order  appealed  from  should  be  af- 
firmed, with  costs. 

Hai^ht,  J.,  concurs. 


Jie  Appraisal  of  ESTATE  OF  Henry  BRON 
SON,  Deceased. 

(ISO  N.  Y.  1.) 

1.  Bonds  of  a  domestic  corporation, 
which  are  in  another  state  in  possession 
of  a  nonresident  owner,  are  not  **property  within 
the  state,^^  within  the  meaning  of  the  transfer 
tax  act  of  1802,  imposing-  a  tax  on  the  transfer 
from  a  nonresident  decedent  of  property  within 
the  state. 

8.  Shares  of  capital  stock  of  a  domestic 
corporationt  although  the  certificates  are  in 
another  state  in  possession  of  a  nonresident 
owner,  constitute  **property  within  the  state,*^ 
within  the  meaning  of  the  transfer  tax  act  of 
1882,  taxing  a  transfer  of  property  within  the 
state  from  a  nonresident  decedent. 

(Vann  and  O'Brteru  JJ.,  dissent.) 

(October  e,  1896.) 

APPEAL  by  the  comptroller  of  New  York 
from  an  order  of  the  Appellate  Division  of 

NOTB.— See  also  Re  Whiting^s  Estate,  ante^  282; 
Re  Uoudayer^s  Estate,  anU^  236. 
^   A. 


the  Supreme  Court,  First  Department,  revers- 
ing an  order  of  the  surrogate  of  New  York 
County  appraising  the  estate  of  Henry  Bron- 
son.  deceased,  for  a  transfer  tax.    Reversed. 

The  facts  are  stated  in  the  opinions. 

Mr.  Emmet  R.  Olcott,  for  appellant: 

The  property  subject  to  the  tax  includes  all 
property  or  interest  therein  ''over  which  this 
state  has  any  jurisdiction  for  the  purposes  of 
taxation.'' 

Every  state  has  the  right  to  regulate  the 
transfer  of  property  within  its  limits,  and  who- 
ever sends  property  into  it  impliedly  submit^; 
to  the  regulations  concerning  its  transfer  in. 
force  there,  although  a  different  rule  of  trans- 
fer prevails  in  the  jurisdiction  where  he  re- 
sides. 

Oreen  v.  Van  Buskirk,  72  U.  8.  5  Wall.  807, 
18  L.  ed.  599;  Bertey  v.  Rhode  Isl-and  Locomo- 
tive Works,  93  U.  8.  671,  23  L.  ed.  1008;  Hark 
ness  V.  Rui^ll  118  U.  8.  679,  30  L.  ed.  291; 
Walworth  v.  Harris,  129  U.  8.  366,  32  L.  ed. 
712. 

Unless  restrained  by  the  provisions  of  the 
Federal  Constitution  the  power  of  the  state  a& 
to  the  mode,  form,  and  extent  of  taxation  is  un- 
limited where  the  subjects  to  which  it  applies 
are  within  her  jurisdiction. 

Re  MePherson.  104  N.  Y.  316,  58  Am.  Rep. 
502;  PeopU  v.  Equitable  Trust  Co.  96  N.  Y. 
387;  Stuart  v.  Palmer,  74  N.  Y.  188,  80  Am. 
Rep.  289;  Gordon  v.  Comes,  47  N.  Y.  608; 
People,  Croufell,  v.  Lawrence,  41  N.  Y.  187: 
Howell  V.  Buffalo,  4  Trans.  App.  505;  Brew- 
ster V.  Syracuse,  19  N.  Y.  116;  Quilford  v. 
Chenango  County  Supers.  18  N.  Y.  148;  Peo- 
ple, Oriffln,  V.  Brooklyn,  4  N.  Y.  419;  Prov- 
idence Bank  v.  Billings,  29  U.  8.  4  Pet.  614, 
7  L.  ed.  989. 

The  right  to  inherit  or  succeed  to  property  is 
not  an  inherent,  natural,  or  an  absolute  right; 
neither  is  the  right  to  dispose  of  property  after 
one's  death  by  bequest  or  devise.  These  rights- 
are  clearly  the  creatures  of  the  civil  or  mu- 
nicipal laws,  and  accordingly  are  in  all  re- 
spects regulated  by  them. 

2  Bl.  Com.  chap.  1,  10-13;  Strode  v.  Com. 
52  Pa.  188. 

By  the  civil  law  strangers  cannot  make  a  tes- 
tament or  other  disposition  of  their  property 
in  view  of  death. 

2  Domat,  Civil  Law,  279,  280. 

The  right  to  take  property  is  the  creature  of 
the  law 

Eyre  v.  Jacob,  14  Gratt.  422.  78  Am.  Dec. 
867;  Stroud  v.  Com.  supra;  Wallace  v.  Myers, 
88  Fed.  Rep.  185,  4  L.  R.  A.  171;  BMock  v. 
Farmers'  Loan  d  T.  Co.  157  U.  8.  577.  39  L. 
ed.  817;  Scholey  v.  Re^c,  90  U.  8.  23  Wall.  881. 
28  L.  ed.  99;  Mager  v.  Qrima,  49  U.  S.  8How. 
490,  12  L.  ed.  1168;  Re  Elwes,  3  Hurlst.  &  N. 
719. 

This  tax  is  upon  the  succession  to  property. 

Re  Stein's  Estate,  137  N.  Y.  77,  18  L.  R.  A. 
709;  Re  Mernam*s  Estate,  141  N.  Y.  479;  Re 
Hoffman's  Estate,  148  N.  Y.  329;  Re  fJuUum's 
Will,  145  N.  Y.  698;  Re  Hamilton's  Estate, 
148  N.  Y.  810. 

The  old  rule  expressed  in  the  maxim  Mobilia 
seqtiuvtur  personam,  by  which  personal  prop- 
erty was  regarded  as  subject  to  the  law  of  the 
owner's  domicil,  grew  up  in  the  middle  ages 
when  movable  property  consisted  chiefly  of 
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gold  and  jewels  which  could  be  easily  carried 
by  the  owner  from  place  to  place  or  secreted  in 
spots  known  only  to  himself.  In  modem 
times  since  the  great  increase  in  amount  and 
variety  of  personal  property  not  immediately 
connected  with  the  person  of  the  owner,  the 
rule  has  yielded  more  and  more  to  the  Ux  situs, 
the  law  of  the  place  where  the  property  is  kept 
and  used. 

Oreen  v.  Van  Bvskirk,  72  U.  S.  5  Wall.  307, 

18  L.  ed.  599,  74  U.  S.  7  Wall.  139.  19  L.  ed. 
109:  Herxtey  v.  Rhode  Island  Locomotite  Works, 
98  U.  S.  064.  23  L.  ed.  1003;  Harkness  v.  Rus- 
sell,  118  U.  8.  663.  80  L.  ed.  285;  Walworth  v. 
Harris,  129  U.  S.  855.  32  L.  ed.  712;  Story, 
Conf.  L.  §  550;  Whart.  Conf.  L.  g^  297-311. 

For  the  purposes  of  taxation  personal  prop- 
erty may  be  separated  from  its  owner,  and  be 
may  be  taxed  on  its  account  at  the  place  where 
it  is.  although  not  the  place  of  his  own  dom- 
icil,  and  even  if  he  is  not  a  citizen  of  the  state 
which  imposes  the  tax. 

Lane  County  y.  Oregon,  74  U.  S.  7  Wall.  71, 

19  L.  ed.  101;  Cleveland,  P.  dt  A.  R.  Co.  v. 
Pennsyltania  V* State  Tax  on  Foreign-held 
Band^\  82  U.  S.  15  Wall.  300.  21  L.  ed.  179; 
Union  P.  R.  Co.  v.  iV«M<on,85U.  8.  18  Wall. 

529.  21  L.  ed.  787,  791:  Tappan  v.  MerehanUt 
Nat,  BanK  86  U.  8.  19  Wall.  490,  22  L.  ed. 
189;  suite  Railroad  Tax  Cases,  92  U.  8.  575,  23 
li.  ed.  663;  Brown  v.  Houston,  114  U.  8.  622, 
39  L.  ed.  257;  Coe  v.  Errol,  116  U.  8.  517.  29 
L.  ed.  715;  Marye  v.  Baltimore  dt  0.  R.  Co. 
127  U.  8.  117,  32  L.  ed.  94;  People,  Jefferson, 
V.  Smith,  88  N.  Y.  580;  People,  Westbrook,  t. 
Tmsiees  <£  Ogdenfi>urgh,  48  N.  Y.  390;  Wil- 
liams V.  Wayne  County  Supers,  78  N.  Y.  561; 
Be  Boardman  v.  Tompkins  County  Supers.  86 
N.  Y.  359:  Re  Ramaintfs  Estate,  127  N.  Y.  80, 
12  L.  R.  A.  401;  People,  Hoyt,  v.  Commission- 
ers  of  Taxes,  23  N.  Y.  226. 

The  court  may  give  the  shares  of  stock  held 
by  individual  stockholders  a  special  or  particu- 
lar situs  for  the  purposes  of  taxation,  and  may 
provide  snecial  ntiodes  for  the  collection  of  the 
tax  leviea  thereon;  and  it  is  often  convenient. 
as  well  as  perfectly  just,  to  take  that  course. 

Cooley.  Taxn.  2d  cd.  23;  American  Coal  Co. 
V.  Allegany  County  Comrs,  59  Md.  185;  Balti- 
more V.  Baltimore  City  Pass.  R.  Co.  57  Md.  81. 

The  fiction  upon  which  the  rule  is  based  ex- 
empting property  of  a  nonresident  decedents 
actually  within  the  taxing  state  did  not  origi- 
nally relate  to  questions  of  taxation  but  was 
based  merely  upon  questions  of  comity  be- 
tween states  or  nations.  It  never  had  any  ap- 
pUcation  to  creditors  of  the  deceased  in  the 
slate  where  the  property  actually  was  situated, 
and  should  not  exist  against  a  state  tax  which 
the  citizen  is  compelled  to  pay. 

Thomson  v.  Advocate  General,  12  Clark  &  F. 
28;  Bruce  v.  Bruce,  2  Bos.  &  P.  229.  note;  Cat- 
lin  v.  MuU,  21  Vt.  158:  People.  Hoyt,  v.  Com- 
missianers  of  Taxes,  23  N.  Y.  232;  Whart. 
Private  International  Law,  11-18,  297;  Oreen 
V.  Van  Bvskirk,  74  U.  8.  7  Wall.  150,  19  L. 
ed.  118;  Hertey  v.  Rhode  Island  Locomotive 
Works,  93  U.  8,  664.  23  L.  ed.  1003;  LetPts  v. 
V.  Woodfolk,  2  Baxt.  25;  Doe,  Birtwhistle,  v. 
VardiU,  5  Barn.  &  C.  438;  Almny  v.  P<yweU, 
2  Jones.  Eq.  51;  State  v.  Dalrymple,  70  Md. 
294,  3  L.  R.  A.  272;  Pullman's  Palace  Car  Co. 
34  L.  R.  A. 


V.  Pennsylvania,  141  U.  8.  18,  35  L.  ed.  618, 8 
Inters.  Com.  Rep.  595. 

Wherever  convenience  appears  to  demand 
that  personalty  be  situated  there  |it  is  deemed 
to  be  situated. 

8tory.  Conf.  L.  §  880. 

The  bonds  and  stocks  of  the  domestic  rail- 
road corporations  standing  in  the  name  of  the 
decedent  and  owned  by  him  at  the  time  of  his 
death  were  "property  within  the  state." 

8uch  corporations  are  the  creatures  of  stat- 
ute. Thev  can  have  no  legal  existence  out  of 
the  boundaries  of  the  sovereignty  by  which 
they  are  created;  they  must  have  their  domi- 
cil  and  residence  in  the  place  of  their  creation. 

Ang.  &  A.  Corp.  11th  ed.  ^  104,  and  cases 
cited;    Plimpton  v,  Bigelow,  93  N.  Y.  598. 

And  their  existence,  powers,  capacities,  and 
mode  of  exercising  them  must  depend  upon 
the  law  of  their  creation  and  upon  their  ob- 
jects. 

Ang.  &  A.  Corp.  11th  ed.  ^  111.  and  cases 
cited. 

Hence  the  holdings  of  owners  of  stock  in 
such  corporations,  its  transfer  of  ownership, 
the  imposition  of  any  tax  thereon,  the  lien  and 
payment  of  such  tax.  are  all  under  the  regula- 
tion of  the  legislature;  for  the  corporations  are 
its  own  creations,  ''whose  rights  and  obliga- 
tions it  may  limit,  define,  and  control." 

Re  Primers  Estate,  136  N.  Y.  360.  18  L.  R. 
A.  713. 

The  physical  presence  of  the  paper  writings 
representing  registered  bonds  or  certificates  of 
stock  was  not  necessary  for  the  purposes  of 
taxation. 

Plimpton  V.  Bigelott,  supra;  Jermain  v. 
Lake  Shore  dtM.  S.  R.  Co.  91  N.  Y.  492;  Burr 
V.  Wilcox,  22  N.  Y.  556;  Re  Enston*sWUl,  113 
N.  Y.  181,  3  L.  R.  A.  464;  Cook.  Stock  & 
Stockholders,  3d  ed.  §  15. 

The  legislature  has  attached  as  a  condition 
precedent  for  the  privilege  of  succession  to  prop- 
erty within  the  state,  of  nonresidents,  that  the 
tax  known  as  the  transfer  tax  shall  be  paid — not 
on  the  property  itself,  but  on  the  privilege; 
and  the  person  in  whom  the  estate  of  the  non- 
resident decedent  vests,  who  comes  to  this  state 
to  secure  possession  of  his  property,  comes  here 
possessed  only  of  the  legal  title  to  the  property, 
less  the  tax;  lor  eo  instante  at  the  moment  of 
the  death  of  the  decedent  the  state  of  New  York 
''appropriates  for  its  own  use  a  portion  of  the 
property  and  only  allows  the  balance  to  pass;" 
and  the  right  of  succession  is  not  conferred  by 
the  laws  of  the  state  where  the  decedent  re- 
sided and  died  except  &s  to  such  balance. 

Re  Strift's  Estate,  187  N.  Y.  77,  18  L.  R.  A. 
709;  Re  Merriam's  Estate,  141  N.  Y.  479;  Re 
Hoffman's  Estate,  143  N.  Y.  329;  Re  Cullum's 
Will,  145  N.  Y.  593;  Re  Hamilton's  Estate,!^ 
N.  Y.  310;  Mager  v.  Qrima,  49  U.  S.  8  How. 
491, 12  L.  ed.  1169;  Frederickson  v.  Louisiana, 
64  U.  8.  23  How.  447,  16  L.  ed.  578;  Wallace 
v.  Myers,  88  Fed.  Rep.  185,  4  L.  R.  A.  171; 
Pollock  V.  Farmers*  Ijoan  d'  T.  Co.  157  U.  8. 
578.  39  L.  ed.  818;  State  v.  Dalrymple,  70  Md. 
294.  8  L.  R.  A.  272. 

Mr.  Howard  Mansfield,  for  respond- 
ents: 

The  facts  must  make  an  undoubted  case  of 
application  of  the  act  to  the  bonds  and  stocks 
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in  question  before  the  tax  can  be  imposed  as 
to  either. 

Re  JEnstaii's  Wilt,  113  N.  Y.  174,  3  L.  R.  A. 
464;  Re  Stciffs  Estate,  137  N.  Y.  77, 18  L.  R. 
A.  709;  Re  James,  144  N.  Y.  6. 

There  fi^ould  be  no  question  that  the  bonds 
ai-e  exempt  from  the  tax. 

The  purpose  of  the  act  is  plainly  limited  by 
the  language  2  employed  to  the  property  of  a 
nonresident  within  the  state  at  the  time  of  his 
death,  and  ought  not  b^  any  refinements  of 
reasoning  to  be  extended  in  scope. 

Re  James,  supra. 

Bonds  of  railroad  corporations  are  property ; 
but  being  debts  are  property  in  the  hands  of 
the  holders  only,  and  not  property  of  the  com- 
pany. 

Kirtland  v.  Hotchkiss,  100  U.  S.  491,  25  L. 
ed.  558;  Cleveland,  P.  d-  A.  R.  Co.  v.  Feniston 
C'StaU  Tax  on  Foreign  held  Bonds"),  82  U.  S. 
15  Wall.  300,  21  L.  ed.  179;  Re  Swijft's  Estate, 

187  N.  Y.  85.  18  L.  R.  A.  709;  Re  James,  144 
N.  Y.  12;  Peaj)le,  Manhattan  R.  Co.,  v.  Barker, 
J46N.  Y.  304. 

The  prohibition  in  §  9  of  the  act  against  the 
.assignment  or  transfer  by  a  foreign  executor, 
administrator,  or  trustee  of  stock  or  obligations 
of  a  decedent  is  expressly  limited  to  such  stock 
or  obligations  as  are  "within  this  state"  and 
"liable  to  any  tax." 

Re  Enston^sWillWdl^.Y.  180,  3  L.R.A.464. 

Nor  is  there  any  sound  legal  theory  on  which 
the  stocks  can  be  consistently  declared  subject 
to  the  transfer  tax. 

The  relations  between  the  stockholder  and 
the  corporation  give  him  no  such  legal  position 
as  that  of  a  joint  owner  of  its  property. 

Queen  v.  Arnaud,  9  Q.  B.  806;  'Uyatt  v. 
Allen,  56  N.  Y.  553;  Plimpton  v.  Bigelow,  98 
N.  Y.  592;  Bvrrall  v.  Biishtciek,  R.  Co.  75  N. 
Y.  216;  Jermain  v.  />My  Shore  cfe  Jf.  S.  R.  Co. 
91  N.  Y.  492. 

Nor  can  the  further  theory  be  maintained 
that  the  property  of  a  domestic  corporation  is 
necessarily  within  the  jurisdiction  of  this  state 
and  has  the  protection  of  its  laws  and  adminis- 
tration, since  corporations  formed  under  our 
laws  may  carry  on  their  business  and  own  their 
property  wholly  in  other  states  or  in  foreign 
countries. 

Gen.  Corp.  Law,  ^14. 

The  legal  situs  of  the  stocks  of  these  domes- 
tic corporations  owned  by  the  resident  deced- 
ent must,  for  purposes  of  taxation,  be  held  to 
be  where  the  Rharebolder  had  his  domicil. 

People,  Jefferson,  v.  Smith,  88  N.  Y.  576; 
People,  Edison  Elect ric  Light  Co.,  v.  Campbell, 

188  N.  Y.  543,  20  L.  R.  A.  453;  San  Francisco 
V.  Mackty,  22  Fed.  Rep.  602;  Pe<ypU,  Hoyt,  v. 
Cojnmissioners  of  Taxes.  23  N.  Y.  228. 

The  weight  oi  authority  within  and  without 
the  state  is  decisively  against  the  application  of 
the  transfer  tax  law   to  stocks  of  a  domestic 
corporation  owned  by  a  nonresident  decedent 
Alexanders  Estate,  4   Pa.    \j.  J.  448;  Com- 
montrealth's  Appeal,   11  W.    N.   C.   492;    Del 
Busto's  Estate,  2Z^N.  N.    C.   Ill;  Bacon's  Es- 
tate, 8  Del.  County  Rep.  608;  Coleman's  Estate, 
159  Pa.  231;  Citizens*  Nat.  Bank  v.  Sharp,  58 
Md.  531;    People,  Jefferson,  v.  Smith,  supra; 
Ee  James's  Estate,  144  N.  Y.  12;  Re  Merriam's 
Mate,  141    N.  Y.  479;  Re  Erfston's  Will,  118 
Y.  174.  8  L.  R.  A.  464. 
L.  R.  A. 


Gray,  J.,   delivered    the    opinion  of   the 
court: 

The  decedent  was  domiciled  in  the  state  of 
Connecticut,  where  he  died  in  1898,  leaving, 
by  his  will,  his  residuary  estate  to  his  two  sons 
also  residents  of  that  state.  A  part  of  the  re- 
siduary estate  consisted  in  shares  of  the  capital 
stock  and  in  the  bonds  of  corporations  incor- 
porated under  the  laws  of  this  state,  and  which 
were  in  the  testator's  possession  at  his  domicil. 
They  had  been  handed  over  to  the  residuary 
legatees,  prior  to  the  institution  by  the  comp- 
troller of  the  city  of  New  York  of  this  proceed- 
ing to  appraise  them  for  the  purposes  of  taxa- 
tion under  the  transfer  tax  act  (chap.  399.  Laws 
1892).  It  was  held  by  the  appellate  division  of 
the  supreme  court,  reversing  the  decree  of  the 
surrogate's  court  in  the  county  of  New  York, 
that  the  executors  were  not*  liable  to  pay  a 
transfer  tax  upon  the  basis  of  the  stocks  and 
bonds  in  question.  The  claim  of  the  comp- 
troller is  that,  both  by  the  terms  of  that  act  and 
by  force  of  the  statutory  construction  law  of 
the  state,  and  upon  the  theory  that  these  bonds 
and  shares  represent  interests  in  corporations 
incorporated  under  the  laws  of  this  state,  they 
were,  although  not  phvsically  within  the  state, 
properly  assessed  for  the  purposes  of  such  tax- 
ation. The  act  under  which  this  tax  was 
sought  to  be  collected  was  passed  in  1892 
(Sess.  liaws,  chap.  899),  and  is  known  as  the 
"Transfer  Tax  Act."  By  §  1,  a  tax  is  imposed 
upon  the  transfer  of  any  real  or  personal  prop- 
erty of  the  value  of  $500  or  over,  in  the  follow- 
ing cases,  m. ;  "When  the  transfer  is  by  will 
or  by  the  intestate  laws  of  this  state  from  a 
resident  decedent;  or  when  the  transfer  is  by 
will  or  intestate  law  of  property  within  the 
state  and  the  decedent  was  a  nonresident  at  the 
time  of  his  death."  The  important  words  to 
be  noticed  in  this  section,  which  imposes  the 
tax,  are,  in  the  case  of  a  nonresident  decedent, 
"properly  within  the  state. "  Their  importance 
is  evident,  inasmuch  as  the  attempt  of  the  state 
to  collect  a  tax.  where  the  decedent  was  not 
subject  to  its  jurisdiction,  is  limited  to  that 
which  possesses  the  legal  attributes  and  char- 
acteristics of  property  here.  In  that  connec- 
tion, reference  may  be  made  to  ^  22  of  the  act. 
which  defines  the  word  "property,"  as  used  in 
the  act,  as  meaning  all  property,  or  interest 
therein,  "over  which  this  state  has  an}'  Juris 
diction  for  the  purposes  of  taxation."  In  the 
endeavor  to  ascertain  the  intention  of  the  legis- 
lature with  respect  to  what  should  be  assessable 
for  the  purposes  of  taxation  as  property  under 
this  act,  we  need  go  no  further  than  the  act 
itself,  which,  in  imposing  the  tax.  undertakes, 
in  addition,  to  give  a  definition  to  property  the 
transfer  of  which  by  will,  or  by  the  intestate* 
laws  of  the  state,  creates  the  liability  to  taxa- 
tion. It  seems  unimportant  to  consider  that 
section  of  the  statutory  construction  law  which 
gives  a  definition  to  the  term  "personal  prop- 
erty" (Laws  1892,  chap.  677.  S  4),  if,  indeed, 
applicable.  The  act  con^ins  within  itself  a 
complete  system  for  the  taxation  of  transfers  of 
property  in  cases  of  testacy  and  of  intestacy, 
and  also  controlling  definitions  for  such  words 
used  in  its  sections  as.  in  the  judgment  of  the 
legislature,  might  seem  to  require  definition. 
The  section  of  the  statutory  construction  act, 
in  terms,  is  only  applicable,  as  I  think,  to  a 
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statute  where  its  general  object,  or  the  context 
of  the  language  construed,  or  other  provisions 
of  law,  do  not  Indicate  that  a  different  mean- 
ingis  intended. 

Whatever  may  be  argued  in  support  of  the 
right  to  subject  the  t)onds  of  domestic  corpora- 
tions to  appraisement  for  taxation  purposes 
under  this  act,  when  physically  within  the 
state,  upon  some  theor^  that  they  are  some- 
thing more  than  the  evidences  of  a  debt,  and 
'Constitute  a  peculiar  and'appreciable  species  of 
property,  within  the  recognition  of  the  law  as 
well  as  of  the  business  community,  such  argu- 
ment is  certainly  unavailing  in  this  case,  where 
the  bonds  themselves  were  at  their  owner's  for- 
eign domicil.    They  did  not  represent  "prop- 
erty within  the  state"  in  any  conceivable  sense. 
What  property  they  represented  consisted  in  the 
debt  of  their  maker,  and  that  species  of  prop- 
erty, unquestionably,  must  be  considered  to  be, 
as  a  chose  in  action,  the  holder's  and  owner's, 
and  to  be  inseparable  from  his  personalty. 
The  Supreme  Court  of  the  United  States  held  m 
the  Foreign-heid  Bonds  Cote,  82  U.  S.  16  Wall. 
aOO,  21  L.  ed.  179,  where  the  state  of  Pennsyl- 
vania assumed  to  tax  the  interest  payable  upon 
bonds  issued  by  a  Pennsylvania  corporation, 
secured  by  a  mortgage  upon  its  property,  and 
held  by  a  nonresident,  that  the  tax  was  in- 
valid.    It  will  be  profitable  to  quote  some  of 
the  language  of  the  opinion  in  that  case,  the 
soundness  of  which    has    never   been    ques- 
tioned:    "But  debts  owing  by  corporations, 
like  debts  owing  by  individuals,  are  not  prop- 
erty of  the  debtors  in  any  sense.    They  are  ob- 
ligations of  the  debtors,  and  only  possess  value 
in  the  bands  of  the  creditors.     With  them  they 
are  property,  and  in  their  hands  they  may  be 
taxed.     To  call  debts  property  of  the  debtors 
is  simply  to  misuse  terms.     All  the  property 
there  can  be,  in  the  nature  of  things,  in  debts 
of  oorporations,  belongs  to  the  creditors,  to 
whom   they  are  payable,  and    follows  their 
domicil.  wherever  that  may  be.     Their  debts 
can  have  no  locality  separate  from  the  parties 
to  whom  they  are  due.    The  principle  might 
be  stated  in  many  different  ways,  and  supported 
by  citations  from  numerous  adjudications,  but 
no  number  of  authorities  and  no  forms  of  ex- 
pression   could  add  anything  to  its  obvious 
truth,   which  is  recognized   upon  its  simple 
statement."    It  seems  difficult  to  furnish  an 
argument  in  support  of  the  view  that  the  debt 
owing  to  a  creditor  is  the  property  which  fol- 
lows him  everywhere,  and  not  the  written  or 
printed  obligation  expressing  the  indebtedness, 
that  is  not  presumed  in  the  foregoing  opinion. 
In  our  consideration  of  the  question,  we  should 
not  lose  sight  of  the  fact  that  the  state,  through 
the    transfer  tax    act,   is  exerting  its  taxing 
power  only  over  that  as  to  which  it  had  juris- 
diction for  the  purposes  of  taxation;  and  w^ 
should  not  be  confused,  in  that  consideration, 
by  statutes  or  decisions  which  bear  upon  the 
exercise  of  that  power  over  residents  within 
its  territorial  limits. 

The  •'Inheritance  Tax  Act,"  or,  as  it  is 
known  to-day,  the  "Transfer  Tax  Act."  im- 
poses a  tax  upon  the  right  of  succession.  Be 
Siriffs  Estate,  137  N.  Y.  77,  18  L.  R.  A.  709; 
Be  Merriam's  Estate.  141  N.  Y.  479;  Be  Hoff- 
man's Estate,  143  N.  Y.  829.  It  was  said  of  it 
by  Judge  Andrews,  in  the  Enston  Cafk\  113  N. 


Y.  181,  8  L.  R.  A.  464:  "It  is  not  a  general 
but  a  special  tax,  reaching  only  to  special 
cases  ana  affecting  only  a  special  class  of  per- 
sons." And,  as  he  also  observed,  in  substance, 
there  must  be  a  clear  warrant  in  the  law  for 
the  imposition  of  the  tax.  In  the  Smft  Case, 
187  N.  Y.  77,  18  L.  R.  A.  709,  it  was  decided 
that  the  personal  property  of  a  resident 
decedent,  wheresoever  situate,  within  or  with- 
out the  state,  is  subject  to  the  tax.  The  act  of 
1885  was  under  discussion,  and  the  general 
theory  of  the  inheritance  tax  law  was  consid- 
ered; and  it  was  held  to  be  a  fundamental  re- 
quirement that  there  should  be  jurisdiction 
over  the  subject  taxed,  or  an  actual  dominion 
over  the  subject  of  taxation  at  the  time  the  tax 
is  imposed.  In  the  Phipps  Case,  77  Hun,  825. 
which  was  affirmed  here  upon  the  opinion  of 
the  general  term  (143  N.  Y.  641).  the  question 
was  whether  the  right  to  an  unpaid  legacy  left 
to  a  nonresident  decedent  in  the  will  of  a  resi- 
dent decedent  was  property  within  this  state, 
and,  as  such,  assessable  for  purposes  of  taxa- 
tion under  the  act  of  1887.  It  was  held  that 
it  was  not  such  property,  upon  the  principle 
that  the  residence  of  the  debtor  does  not  fix 
the  situs  of  the  debt,  but  the  domicil  of  the 
creditor.  It  was  there  observed  that  "a  mere 
chose  in  action,  a  right  to  recover  a  sum  of 
money,  has  never,  as  yet,  been  given  the 
attribute  of  tangibility."  By  the  act  of  1887 
(chap.  718),  the  legislature  had  amended  the 
inheritance  tax  law,  as  it  existed  under  the  act 
of  1885,  so  as  to  impose  a  succession  tax  with 
respect  to  the  property  of  nonresident  dece- 
dents, which  should  be  within  this  state.  In 
the  James  Case,  144  N.  Y.  6,  we  had  occasion 
to  consider  the  operation  of  that  act.  An 
Englishman,  who  died  abroad,  left  property 
deposited  within  this  state,  consisting  in  stocks 
and  bonds  of  corporations  of  this  and  of  other 
states.  The  question  was  considered  whether, 
in  view  of  these  words  in  the  act  "which  prop- 
erty shall  be  within  this  state,"  it  was  its  in- 
tendment to  reach,  for  purposes  of  taxation, 
any  personal  property  that  was  not  within  the 
state,  either  in  fact  or  l)ecause  of  the  domicil 
here  of  its  owner.  We  thought  not,  and  that 
it  would  be  highly  improper  to  impute  to  the 
legislature  an  mtention  to  tax  that  over  which 
there  was  no  jurisdiction.  It  is  obvious  that 
the  state  has  no  jurisdiction  over  a  right  of 
succession  which  accrues  under  the  laws  of 
the  foreign  state.  That  is  something  in  which 
this  state  has  no  interest,  and  with  which  it  is 
not  concerned.  The  legal  title  to  these  bonds, 
or  the  debts  they  represent,  vested  in  the  per- 
sonal representatives  of  the  decedent  by  force 
of  foreign  laws.  The  decedent  was  a  creditor 
to  whom  the  obligors  in  the  various  bonds 
were  indebted,  the  extent  and  terms  of  whose 
obligation  were  evidenced  bv  those  bonds. 
The  legal  Htns  of  the  indebtedness  was  at  the 
creditor's  domicil,  and.  as  the  actual  situs  of 
the  bonds  themselves  was  also  there,  upon  no 
theory  can  it  be  held  that  the  provisions  of  the 
transfer  tax  act  could  reach  them  in  its  opera- 
tion. The  logical  result  of  the  proposition 
which  has  been  established,  that  the  tax  is 
upon  the  right  of  succession  to  property,  is,  in 
my  opinion,  to  confine  the  operation  of  this 
law,  where  nonresidents' estates  are  concerned, 
to  cases  of  property  having  a  tangible  and  vis- 
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ibie  existeDce,  and  being  the  actual  subject  of 
the  ownership. 

But,  with  reference  to  the  shares  of  capital 
stock  owned  by  the  decedent,  I  think  we  are 
compelled  to  differ  wiih  the  appellate  division. 
The  attitude  of  a  holder  of  shares  of  capital 
stock  is  quite  other  than  that  of  a  holder  of 
bonds  towards  the  corporation  which  issued 
them.  While  the  bondholders  are  simply 
creditors,  whose  concern  with  the  corporation 
is  limited  to  the  fulfilment  of  its  particular 
obligation,  the  shareholders  are  persons  who 
are  interested  in  the  operation  of  the  corpo- 
rate property  and  franchises,  and  their  shares 
actually  represent  undivided  interests  in  the 
corporate  enterprise.  The  corporation  has  the 
legal  title  to  all  the  properties  acquired  and  ap- 
purtenant, but  it  holds  them  for  the  pecuniary 
benefit  of  those  persons  who  hold  the  capital 
stock.  They  appoint  the  persons  to  manage 
its  affairs.  They  have  the  ri.^ht  to  share  m 
surplus  earnings,  and,  after  dissolution,  they 
have  the  right  to  have  the  assets  reduced  to 
money,  and  to  have  them  ratably  distributed. 
Each  share  represents  a  distinct  mterest  in  the 
whole  of  the  corporate  property.  As  said  in 
Jermain  v.  Lake  Shore  dk  M,  S.  R.  Co.  91  N. 
Y.  492,  it  "represents  the  interest  which  the 
shareholder  has  in  the  capital  and  net  earnings 
of  the  corporation;"  or,  as  Parke,  B.,  put  it, 
in  Bradley  v.  Holdsiparth,  3  Mees.  &  W. ,  at 
page  422,  it  is  "a  right  to  have  a  share  of  the 
net  produce  of  all  the  property  of  the  com- 
pany." Corporate  shares  must  be  regarded  as 
"property,"  within  the  broad  meaning  of  that 
term.  Certificates  of  stock,  in  the  hands  of 
their  holder,  represent  the  number  of  shares 
which  the  corporation  acknowledges  that  he  is 
entitled  to.  In  legal  contemplation,  the  prop- 
erty of  the  shareholder  is  either  where  the  cor- 
poration exists  or  at  his  domicil,  accordingly 
as  it  is  considered  to  consist  in  his  contractual 
rights,  or  in  his  proprietary  interest  in  the  cor- 
poration. In  the  case  of  bonds,  they  represent 
but  a  property  in  the  debt,  and  that  follows 
the  creditor's  person.  Hence  it  cannot  be  said, 
if  the  property  represented  by  a  share  of  stock 
has  its  legal  attus  either  where  the  corporation 
exists  or  at  the  holder's  domicil,  as  we  have 
said  in  the  Enston  and  Jamet  Cages  {Re  Enston*s 
Will,  118  N.  Y.  181,  8L.  R.  A.  464;  Re  James, 
144N.  Y.  12),  that  the  state  is  without  juris- 
diction over  it  for  taxation  purposes.  As  per- 
sonalty, the  legal  situs  does  follow  the  person 
of  the  owner;  but  the  propertv  is  in  his  right 
to  share  in  the  net  produce,  and,  eventually,  in 
the  net  residuum  of  the  corporate  assets,  result- 
ing from  liquidation.  That  right  as  a  chose 
in  action  must  necessarily  follow  the  share- 
holder's person:  but  that  does  not  exclude  the 
idea  that  the  property  as  to  which  the  right  re- 
lates, and  which  i»,  in  effect,  a  distinct  inter- 
est in  the  corporate  property,  is  not  within  the 
jurisdiction  of  the  state  for  the  purpose  of  as- 
sessment upon  its  transfer  through  the  opera- 
tion of  any  law,  or  of  the  act  of  its  owner. 
The  attempt  to  tax  a  debt  of  the  corporation  to 
a  nonresident  of  the  state,  as  being  property 
within  the  state,  is  one  thing,  and  the  imposi- 
tion of  a  tax  upon  the  transfer  of  any  interest 
-r  right  to  the  corporate  property  itself  is 
er  thing.  The  corporation  is  the  crea- 
'  state  laws,  and  those  who  become  its 


members,  as  shareholders,  are  subject  to  the 
operation  of  those  laws,  with  respect  to  any  lim- 
itation upon  their  property  rights,  and  with  re- 
spect to  the  right  to  assess  their  property  inter- 
ests for  purposes  of  taxation. 

It  results  from  these  views  that  the  order 
appealed  from  munt  be  reversed  to  th^  extent  that 
it  reversed  the  order  of  the  surrogate  afflrming 
an  assessment  upon  the  estate  of  the  decedent 
based  upon  an  appraisal  of  the  shares  of  stock 
of  domestic  corporations,  and  the  determination 
of  the  surrogate  in  that  respect  is  affirmed.  In 
other  respects  ifie  order  appealed  from  is  affirmed, 
and  the  matter  is  remitted  to  the  surrogate's 
court,  to  be  proceeded  with  in  conformity  with 
our  opinion.  Under  the  circumstances,  no 
costs  are  awarded  to  either  party. 

Andrews*  Ch.  J.,  and  BartIett»Hai£^lit, 

and  Martin,  J  J. ,  concur. 

Vann,  J.,  dissenting: 

Henry  Bronson,  for  many  years  a  resident  of 
New  Haven.  Connecticut,  died  in  that  city  on 
the  26tb  of  November,  1898,  leaving  a  will, 
which  was  admitted  to  probate  in  the  state  of 
Connecticut,  but  was  never  proved  or  filed  in 
the  state  of  New  York.  By  this  will,  after 
making  some  gifts  to  his  grandchildren,  he 
gave  the  bulk  of  his  estate  to  his  two  sons,  now 
bis  executors,  both  of  whom  are  nonresidents 
of  this  state.  At  the  time  of  his  death  be  owned 
bonds  of  the  value  of  $18,200,  and  stocks  of 
the  value  of  $487,398.25,  all  issued  by  corpo- 
rations organized  under  the  laws  of  the  state ' 
of  New  lork.  Said  securities,  as  written  in- 
struments, were  not  within  this  state  when  the 
decedent  died,  but  were  in  the  state  of  Connec- 
ticut, where  he  had  his  domicil.  They  had 
never  been  kept  in  the  state  of  New  York, 
either  for  safety  or  any  other  purpose;  and, 
before  the  initiation  of  these  proceedings,  they 
had  been  formally  transferred  by  the  execu- 
tors to  themselves,  as  residuary  legatees.  Upon 
the  report  of  the  appraiser,  who  included  both 
bonds  and  stocks  in  his  appraisal,  the  surro- 
gate decided  that  they  were  subject  to  a  trans- 
fer tax,  and  made  the  usual  order,  which  was^ 
affirmed  by  him  on  appeal;  but  hi»  determina- 
tion was 'reversed  by  the  appellate  division, 
and  the  case  is  now  here  upon  appeal  from 
their  order  of  reversal. 

Two  questions  are  presented  for  decision, 
viz,:  (1)  Whether  capital  invested  by  a  nonres- 
ident, or  by  his  assignor,  in  corporations  or- 
ganized and  doing  business  in  this  state,  for 
which  certificates  of  stock  in  such  corporations 
were  issued  to  him,  is  subject  to  a  succession 
tax  under  our  laws,  when  such  certificates,  al- 
though standing  in  his  name  as  registered  on 
the  books  at  the  date  of  his  death,  were  habit- 
ually kept  by  him  in  the  state  where  he  resided ; 
(2)  whether  capital  lent  to  such  corporations 
by  a  nonresident,  or  his  assignor,  for  which 
bonds  were  issued  to  him,  is  taxable  under 
like  circumstances. 

In  order  to  determine  these  questions,  it  is 
necessary  to  construe  certain  sections  of  a  stat- 
ute passed  in  1892,  entitled  "An  Act  in  Rela- 
tion to  Taxable  Transfers  of  Property."  Laws 
1892.  chap.  899.  The  first  legislation  upon  the 
subject  in  this  state  was  in  1885,  when  an  act 
was  passed  *'to  tax  gifts,  legacies,  and  co1lat> 
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eral  inheritances  in  certain  caaes. "     Laws  1885, 
chap.  483.     This  statate  was  so  crude  in  struct- 
ure and  doubtful  in  meaning  as  to  cause  much 
I  illation,  which  led  to  its  amendment  by  the 
legtslature,  even  before  the  first  questions  that 
arose  had  been  passed   upon  by    the  courts. 
Laws  1887,  chap.  713;  Re  Enston*s  WiU,  113 
N.  Y.  174,  3  L.  R.   A.  464:  Re  Romaine'a  Es- 
tate, 127  N.  y.  80,  12  L.  R.  A.  401.     Other 
Amendments    followed    in    quick    succession 
(Laws  1889,  chap.  807;  Laws  1889.  chap.  409; 
Laws  1890,  chap.  568;  Laws  1891,  chap.  215; 
Laws  1892,  chap-  169),  until  finally,  owing  in 
part    to    conservative     construction    by    the 
( ourts,  and  in  part  to  the  growth  of  public  sen- 
ument  upon  the  subject,  the  statute  was  thor- 
oughly revised,  so  as  to  meet  the  difficulties  en- 
countered in  its  enforcement,  and  the  result 
was  the  act  now  before  us  for  consideration. 
That  act,  as  we  have  already  declared,  "was 
passed  with  knowledge  of  our  decisions  and 
in  view  of  our  construction,  and  was  obviously 
intended  in  some  respects  to  compel  on  our 
part  different  conclusions."    Re  Uoffm/in*8  Es- 
tate, 143  N.  Y.  327, 381.     The  hisfory  of  legis- 
lation upon  the  subject  shows  a  constant  ad- 
vance in  the  grasp  of  the  statute,  as  nearly 
every  amendment  reached  out  further  and  took 
in  more,  until  at  last  the  intention  of  the  legis- 
lation was  limited  only  by  its  power,  for  its 
command  was  to  * 'include  all  property  or  in- 
terest   therein,   whether    situated    within    or 
without  this  state,  over  which  this  state  has 
any  jurisdiction  for  the  purposes  of  taxation." 
Laws  1892,  chap.  899,  §  22.     This  sweeping 
intention  on  the  part  of  the  legislature  doubt- 
less, bad  its  origin  in  the  fact  that  personal 
property,  as  a  general  thing,  when  its  great 
value  is  taken  into  account,  escapes  taxation 
during  the  lifetime  of  its  owner.     Real  estate, 
owing  to  its  fixed  location,  presents  a  problem 
of  slight  difficulty  to  the  legislator  in  his  effort 
to  provide  means  for  the  support  of  govern- 
ment, for  it  cannot  escape  the  view  of  either 
the  assessor  or  collector,  and  the  result  is  that 
it  pays  an  undue  proportion  of  the  annual  tax 
levy.     Personal  proprty,  however,  especially 
when  it  exists,  practically,  in  such  a  form  that, 
to  the  extent  of  millions  of  dollars,  it  can  be 
carried  in  one's  pocket,  has  lon^  perplexed  the 
legislator  and  the  statesman,  owing  to  its  adroit- 
ness and  success  in  avoiding  taxation.     In  1891 
the  governor,  in  his  annual  message  to  the  legis- 
lature, made  pointed  allusions  to  the  difficulty 
of    reaching  personal  property,   and    recom- 
mended such  legislation  as  I  am  now  about  to 
consider,  in  order  that,  as  stated  by  him,  "per- 
sonal estate  can,  at  least,  be  subjected  to  one 
tax,  although  it  may  never  have  been  able  to 
be  reached  during  the  life  of  the  decedent." 
Dos  Passes.  Collateral  Inheritance  Taxes,  2d 
ed.  g  5.     It  is  evident  from  this  that  the  exec- 
utive regarded   the  laws  then  existing  as  too 
narrow,  and  that  he  thought  public  policy  re- 
quired statutes  of  broader  scope.     The  legisla- 
ture, apparently,  was  of  the  same  mind,  for, 
not  long  after,  the  act  was  passed  which  it  is 
now  our  duty  to  construe. 

Wbile  the  courts  should  carefully  gather  the 
intention  of  the  legislature,  so  far  as  may  be, 
from  the  language  of  the  statute,  they  should 
also  bear  in  mind  the  facts  which  led  to  the 
enactment  in  its  present  form;  for  the  evil  to 
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be  remedied,  the  difficulty  of  applying  the 
remedy,  and  the  changes  made  in  order  to 
force  a  construction  in  harmony  with  the 
growth  of  legislative  purpose,  may  be  of  mate- 
riaJ  aid  in  reaching  the  correct  conclusion. 
The  object  of  the  statute,  as  indicated  by  the 
title,  is  no  longer  simply  "to  tax  gifts,  legacies, 
and  collateral  inheritances,"  but  to  bring  under 
taxation  all  "taxable  transfers  of  property." 
This  broad  purpose  pervades  the  entire  act,  as 
a  careful  reading  of  its  provisions  will  show. 
The  statute  provides  that,  subject  to  certain 
exceptions,  "a  tax  shall  be  .  .  .  imposed 
upon  the  transfer.of  any  properly,  real  or  per- 
sonal, .  .  .  or  of  any  interest  therein,  or 
income  therefrom,  .  .  .  when  the  transfer 
is  by  will  or  hj  the  intestate  laws  of  this  state" 
of  property  of  a  resident,  or  "when  the  trans- 
fer is  by  will  or  intestate  law  of  property 
within  the  state,  and  the  decedent  was  a  non- 
resident of  the  state  at  the  time  of  his  death." 
Sec.  1.  Two  classes  of  cases  are  thus  pro- 
vided for:  (1)  The  property  of  residents,  pass- 
ing under  the  laws  of  this  state,  without  regard 
to  where  the  property  maybe;  (2)  the  property 
of  nonresidents,  passing  under  the  laws  of  an- 
other state,  when  the  property  is  within  this 
state.  What  is  meant  by  the  phrase  "prop- 
erty within  the  state"  is  a  question  so  difficult 
that  we  are  unable  to  unite  in  declaring  its 
meaning,  but  are  compelled  to  decide  it  by 
the  vote  of  a  majority.  The  question,  in 
concrete  form,  is  whether  the  stocks  and  bonds 
under  consideration,  or  the  interests  they  rep- 
resent, are  "property  within  the  state."  Light 
is  thrown  upon  the  subject  by  ^  9.  formerly 
§11,  but  radically  changed,  which  provides 
that  "if  a  foreign  executor,  administrator,  or 
trustee  shall  assign  or  transfer  any  stock  or  ob- 
ligations in  this  state  standing  in  the  name  of 
a  decedent,  or  in  trust  for  a  decedent,  liable  to 
any  such  tax,  the  tax  shall  be  paid  to"  an  offi- 
cer designated,  "on  the  transfer  thereof."  The 
phrase  "liable  to  any  such  tax"  refers. to  such 
"stocks  and  obligations"  as  are  not  expressly 
exempted,  owing  to  the  limited  value  of  the 
entire  estate  and  the  close  relationship  to  the  de- 
cedent of  the  persons  to  whom  it  passes.  Sec. 
2.  What  did  the  legislature  mean  by  "stock 
or  obligations  in  this  state  standing  in  the  name 
of  the  decedent?"  This  is  the  same  question 
in  another  form  as  that  previously  asked,  but 
the  change  from  general  to  specific  words  of 
description  in  the  statute  has  much  significance. 
The  same  section  commands  depositaries,  both 
corporate  and  personal,  "holding  securities  or 
assets  of  a  decedent,"  not  to  "deliver  or  trans- 
fer the  same  to  the  executors,  administrators, 
or  legal  representatives  of  said  decedent,  unless 
notice  of  the  time  and  place  of  the  in- 
tended transfer"  is  given  to  the  proper  author- 
ities, and  a  failure  to  give  the  notice  renders 
the  depositary  personally  liable  "to  the  pay- 
ment of  the  tax."  The  word  "assets,"  as 
thus  used,  is  the  most  comprehensive  that  could 
be  used  to  expand  the  meaning  of  the  statute. 

There  is  but  one  more  section  that  has  a 
direct  bearing  upon  the  question  in  hand,  and 
that  is  the  22d,  which  relates  to  "definitions," 
and  is  of  especial  importance,  not  only  because 
it  is  new,  but  because  it  emphasizes  the  pur- 
pose of  the  statute.  It  provides  that  "the 
words  'estate'  and  'property,'  as  used  in  this 
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act,  shall  be  takeu  to  mean  the  property  or 
interest  therein  of  the  testator"  or  ' 'intestate 
.  .  .  passing  or  transferred  to  those  not  therein 
speciDcally  exempted  from  the  provisions  of 
this  act,  .  .  .  and  shall  include  all  property 
or  interest  therein,  whether  situate  within  or 
without  the  state,  over  which  this  state  has 
any  jurisdiction  for  the  purposes  of  taxation." 
This  language,  although  not  as  specific  as  could 
be  used,  is  so  comprehensive  as  to  include 
whatever  the  legislature  has  power  to  subject 
to  taxation.  It  does  not  mean  jurisdiction  as 
theretofore  exercised  through  other  statutes, 
for  it  does  not  say  so,  but  it  means  whatever 
jurisdiction  the  slate  can  exercise.  Both  the 
words  used  and  the  growing  purpose  of  the 
legislature  show  this.  The  section  further  pro- 
vides that  "the  word  'transfer/  as  used  in  this 
act,  shall  be  taken  to  include  the  passing  of 
property,  or  any  interest  therein,  in  possession 
or  enjoyment,  present  or  future,  by  inherit- 
ance, descent,  aevise,"  or  "bequest  ...  in 
the  manner  herein  described." 

Partial  directions  for  the  construction  of  the 
act  are  found  in  §  25,  which  requires  that  such 
parts  as  "are  substantially  the  same  as  those  of 
laws  existing  on  April  30th,  1892,"  which  was 
the  day  before  the  statute  took  effect,  ''shall 
be  construed  as  a  continuation  of  such  laws, 
modified  or  amended  according  to  the  language 
employed  in  this  act,  and  not  as  new  enact- 
ments." This  is  the  rule  of  construction  pro- 
vided by  the  statutory  construction  law,  that  is 
"applicable  to  every  statute,  unless  its  general 
object,  or  the  context  of  the  language  con- 
strued, or  other  provisions  of  law,  indicate 
that  a  different  meaning  or  application  was 
intended. "  Laws  1892,  chap.  677.  §^  1 ,  82.  It 
does  not  exclude  from  our  consideration,  when 
construing  the  transfer  tax  act,  the  definition 
of  "personal  property,"  as  laid  down  in  the 
statutory  construction  law,  which  is  retroac- 
tive as  well  as  prospective  in  its  effect,  and 
applies  to  fdl  statutes,  except  aa  otherwise  pro- 
vioed.  **The  term  'personal  property,*"  as 
defined  by  that  law,  "includes  chattels,  moi^ey , 
things  in  action,  and  all  written  instruments, 
themselves,  as  distinguished  from  the  rights  or 
interests  to  which  they  relate,  by  which  any 
right,  interest,  lieu,  or  encumbrance  in,  to,  or 
upon  property,  or  any  debt  or  financial  obliga- 
tion, is  created,  acknowledged,  evidenced,  trans- 
ferred, discharged,  or  defeated,  wholly  or 
in  part,  and  everything,  except  real  prop- 
erty, which  mav  'l)e  the  subject  of  owner- 
ship.'  Laws  1892,  chap.  677,  g  4.  It  is 
dimcult  to  conceive  a  definition  more  com- 
prehensive than  this,  for  it  includes  intan- 
gible property,  as  well  a.H  tangible,  written 
mstruments  as  such,  and  everything,  except 
real  property,  that  is  capable  of  being  owned  or 
transferred .  *  Th  us.  t  he  legislature  has  declared 
its  intention  to  subject  to  a  transfer  tax  every- 
thing owned  by  a  resident  at  the  time  of  his 
death,  and  everything  within  this  state  owned 
by  a  nonresident  at  the  time  of  bis  death,  with 
certain  exceptions  not  now  important.  It  has 
specifically  mentioned  "stocks  and  obligations 
in  this  state  standing  in  the  name  of  a  dece- 
dent," as  well  as  • 's(;curities  and  assets*,"  and 
has  prohibited  the  transfer  thereof,  except  upon 
otice  to  an  agent  of  the  state:  and,  finally,  it 
s  summed  up  its  purpose  by  saying  that  the 
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succession  to  whatever  maj'  be  the  subject 
of  ownership,  whether  within  or  without  the 
state,  that  it  can  tax,  it  intended  to  tax. 

The  question  at  once  arises,  What  limitation 
is  there  upon  the  power  of  the  legislaturoiwiih 
reference  to  the  subject  of  taxation  t  In  answer- 
ing this  question,  it  must  be  borne  in  mind  that 
the  tax  under  consideration  is  not  a  tax  upon 
property,  but  upon  the  transfer  of  property, 
under  succession  laws,  on  the  death  of  the 
owner.  Re  Merriam's  Estate,  141  N.  Y.  479: 
Re  Swiff  $  Estate,  187  N.  Y.  77,  18  L.  R.  A. 
709.  The  position  of  the  Supreme  Court  of  the 
United  States  upon  the  subject  appears  from 
the  following  authorities:  Mager  v.  Grima, 
49  U.  S.  8  How.  490,  12  L.  ed.  1168;  Greeu 
V.  Van  Buskirk,  72  U.  S.  5  Wall.  807, 18  L.  ed. 
599;  Cleveland,  P.  d;  A.  R,  Co.  v.  Pennspl- 
ranta  C State  Tax  on  Foreign-held  Bonds"),  82 
U.  S.  15  Wall.  800.  819, 21  L.  ed.  179, 186;  Her 
rey  v.  Rhode  Island  Locomotive  Works,  98  U.  S. 
664,  28  L.  ed.  1008.  In  deciding  the  case  last 
cited,  the  court  declared  "that  every  state  has 
the  right  to  regulate  the  transfer  of  property 
within  its  limits,  and  that  whoever  sends  prop- 
erty to  it  impliedly  submits  to  the  regulations 
concerning  its  transfer  in  force  there,  although 
a  different  rule  of  transfer  prevails  in  the 
jurisdiction  where  Ije  resides."  Page  671, 
L  ed.  p.  1004.  The  Foreign /leld  Bonds  Ca*( 
involved  a  tax  upon  property,  not  held  upon 
the  right  of  succession  to  property.  This  right 
was  not  considered  by  the  court,  and  it  rests 
upon  principles  utterly  different  from  thote 
applicable  to  taxation  upon  property  itself.  It 
would  be  a  startling  proposition  for  that  learned 
court  to  hold  that  a  state  may  not  reipilate  the 
transfer  of  property  within  its  own  limits  by  suIk 
jecting  it  to  any  reasonable  condition.  Prop- 
erty owned  by  a  resident  gives  rise  to  no  ques- 
tion, for  there  is  jurisdiction  of  the  person  of 
the  decedent  and  of  his  personal  representa- 
tives. Tangible  property,  which  is  apparent 
to  the  senses,  presents  no  difficulty,  even  when 
it  belonged  to  a  nonresident  decedent,  provided 
it  is  physically  present  in  the  state.  Intangible 
property,  however,  because  it  has  no  physical 
presence,  has  long  perplexed  both  those  who 
make  and  those  who  expound  the  law.  It 
may  exist,  as  it  were,  in  the  air,  for  it  may 
consist  of  a  right,  which,  if  denied,  must  be 
established  by  parol  evidence.  Such  rights  are 
ordinarily  regarded  as  attached  to  the  person  of 
the  owner,  but  they  are  not  inseparable  from 
him,  because  creditors  are  permitted  to  seize 
them  for  the  payment  of  debts,  even  in  a  stale 
where  the  owner  never  resided  and  never  was 
personally  present.  Plimpton  v.  Bigelott,  93 
N.  Y.  592.  596.  600;  Code  Civ.  Proc.  g$i  648. 
2478.  See  also  I.«ws  1830,  chap.  820,  ^  1«; 
Beers  v.  Shannon,  73  N.  Y.  292;  Story,  Conf. 
L.  g  880;  Catlin  v.  UM,  21  Vt.  158;  Aitanif 
V.  Poicell,  2  Jones,  Eq.  51;  State  v.  Dol- 
rymple,  70  Md.  294,  3  L.  R.  A.  272.  In 
Plimpton  V.  Bigeloto,  supra,  this  court  said: 
"We  do  not  doubt  that  shares  [of  stock  in  a 
domestic  corporation]  for  the  purpose  of  attach- 
ment proceedings  may  be  deemed  to  be  in  the 
possession  of  the  corporation  which  issued 
them,  but  onlv  at  the  place  where  the  corpora- 
tion by  intendment  of  law  always  remains,  to 
wit,  in  the  slate  or  country  of  its  creation." 
P.  600. 
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There  is  nothing,  therefore,  in  the  nature  of 
the  most  intangible  right,  such  as  a  debt  with- 
out any  written  evidence  thereof,  to  prevent 
the  legislature  from  ^ving  it  a  9itu8  apart 
from  the  residence  of  its  owner;  but,  in  order 
to  permit  this,  it  must  have  some  practical 
existence  in  the  state  that  assumes  jurisdiction 
over  it  either  for  the  purpose  of  taxation  or  the 
collection  of  debts,  in  the  latter  case  the  resi- 
dence of  the  debtor  is  deemed  to  give  the  debt 
a  practical  existence  in  the  state  where  the 
debtor  resides,  because  the  nonresident  creditor, 
if  his  claim  is  not  paid  voluntarily,  must  go 
where  his  debtor  is,  and  invoke  the  aid  of  the 
laws  in  force  there,  in  order  to  collect  it.  If 
the  legislature  has  jurisdiction  over  intangible 
property  for  the  purpose  of  enabling  creditors 
to  collect  debts,  why  has  it  not  jurisdiction 
over  it  in  order  to  provide  means  for  the  sup- 
port of  government,  including  the  courts  and 
other  agencies  provided  to  enaole  nonresidents, 
as  well  as  residents,  to  enforce  collection  of 
their  claims?  The  most  serious  obstacle  thus 
far  encountered  in  the  effort  to  subject  to  taxa- 
tion the  transfer  of  all  the  personal  propertj^  of 
nonresident  decedents,  which  has  a  practical 
existence  in  this  state,  is  the  lec^al  maxim, 
Mobilia  sequuntur  personam.  This  is  a  mere 
fiction  of  the  law,  and  is  not,  as  we  have  seen, 
universal  in  its  application.  It  is  based  partly 
on  comity  between  states,  and  partly  on  con- 
venience of  administration.  Long  as  it  has 
stood,  and  well  embedded  in  the  law  as  it  is, 
it  is  not  paramount  to  a  statute,  and  must 
stand  aside  whenever  the  legislature  directs  it 
to  give  way.  As  said  by  Judge  Comstock: 
"Like  other  fictions,  it  has  its  special  uses.  It 
may  be  resorted  to  whenever  convenience  and 
justice  so  require.  In  other  circumstances  the 
truth  and  not  the  fiction  affords,  as  it  plainly 
ought  to  afford,  the  rule  of  action.  .  .  . 
Accordingly  there  seems  to  be  no  place  for  the 
fiction  of  which  we  are  speaking,  in  a  well- 
adjusted  system  of  taxation."  People  v.  Com- 
mlsnoners  of  Taxes,  28  N.  Y.  224,  228.  So, 
Judge  Story  saidjthat  the  legal  fiction  "yields 
whenever  it  is  necessary  for  the  purposes  of 
justice  that  the  actual  sittis  of  the  thing  should 
be  examined.  ...  Hence  it  is  that,  when- 
ever personal  property  is  taken  by  arrest, 
attachment,  or  execution  within  a  state,  the 
title  so  acquired  under  the  laws  of  the  state  is 
held  valid  in  every  other  state;  and  the  same 
rule  is  applied  to  debts  due  to  nonresidents, 
which  are  subjected  to  the  like  process  under 
the  local  laws  of  a  state."  Story,  Conf.  L. 
$^  550.  Mr,  Justice  Gray ,  of  the  Supreme  Court 
of  the  United  States,  referring  to  this  maxim, 
said  that  it  "grew  up  in  the  Middle  Ages, 
when  movable  property  consisted  chiefly  of 
gold  and  jewels,  which  could  be  easily  carried 
by  the  owner  from  place  to  place,  or  secreted 
in  spots  known  only  to  himself.  In  modern 
times,  since  the  great  increase  in  amount  and 
variety  of  personal  property,  not  immediately 
connected  with  the  person  of  the  owner,  that 
rule  h&s  yielded  more  and  more  to  the  lea:  situs. 
.  .  .  For  the  purposes  of  taxation,  as  has 
been  repeatedly  affirmed  by  this  court,  personal 
property  may  be  separated  from  its  owner;  and 
he  may  be  taxed,  on  its  account,  at  the  place 
where  it  is,  although  not  the  place  of  his  own 
domicil,  and  even  if  he  is  not  a  citizen  or  a 
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resident  of  the  state  which  imposes  the  tax." 
Pullman*  Palace  Car  Co.  v.  Pennsylvania,  141 
U.  S.  18,  22.  35  L.  ed.  613,  616,  8  Inters.  Com. 
Rep.  595.  Long  ago  the  legislature  subjected 
to  general  taxation  certain  kinds  of  debts  due 
to  nonresidents,  and  the  act  was  unanimously 
sustained  by  the  commission  of  appeals.  Laws 
1851,  chap.  371;  People,  WesOfrook,  v.  Trustees 
of  Offdensburgh,  48  N.  Y.  890. 

Another  statute,  which  virtually  repealed  the 
maxim  pro  tanto  as  to  foreign  capital  invested 
In  banking  business  in  this  state,  was  referred 
to  by  this  court  as  "designed  to  remedy  an  evil 
then  existing,  which  mainly  consisted  in  per- 
sons residing  near  the  borders  of  our  state 
carrying  on  trades  and  business  here  In  com- 
petition with  our  own  citizens,  and,  while 
enjoying  the  protection  of  our  laws,  escaping 
all  the  burdens  of  taxation  by  having  their 
residences  beyond  the  boundary  line."  Laws 
1855,  chap.  37;  Williams  v.  Wayne  County 
Supers.  78  N.  Y. .  561.  568.  In  People,  Jef- 
ferson, v.  Smith,  88  N.  Y.  576,  581,  Judge 
Earl  said:  "That  choses  in  action  can  have 
a  situs  away  from  the  domicil  of  the  owner 
for  the  purpose  of  taxation  and  for  other 
purposes,  is  frequently  manifested  in  the  stat- 
utes of  this  state.  ...  I  think  it  may 
safely  be  said  that  the  legal  fiction  that  choses 
in  action  always  attend  the  owner  and  have 
a  legal  existence  only  at  the  place  of  his 
domicil  has  been  frequently  ignored  by  the 
legislature  in  framing  our  system  of  taxa- 
tion." That  the  legislature  intended  to  do 
away  with  this  fiction,  so  far  as  it  tended 
to  restrict  the  scope  of  the  act,  and  to  give 
personal  property  a  special  situs  for  the  pur- 
poses of  taxation,  is  evident  from  the  quota- 
tions already  made  from  the  statute,  and  es- 
pecially from  the  declaration  that  "all  property 
or  interest  therein"  capable  of  ownership  shall 
be  included,  "whether  situated  within  or  with- 
out this  state,  over  which  this  state  has  any 
jurisdiction  for  the  purpose  of  taxation;"  that 
foreign  executors  shall  not  "transfer  any  stock 
or  obligations  standing  in  the  name  of  a  dece- 
dent," without  payment  of  the  tax;  and  that 
no  depositary  shall  transfer  *  'securities  or  as- 
sets of  a  decedent"  without  giving  the  re- 
quired notice.  Laws  1892,  chap.  899,  §§,9.  22. 
"Stock  ...  in  this  state  standing  m  the 
name  of  a  decedent"  apparently  refers  to 
shares  of  stock  in  a  domestic  corporation. 
What  are  shares  of  stock,  and  what  rights 
does  the  owner  thereof  enjoy?  Judge  An- 
drews answered  this  question  when  he  wrote 
in  Plimpton  v.  Bigelow,  supra,  that  "the  right 
which  a  shareholder  in  a  corporation  has  by 
reason  of  his  ownership  of  shares,  is  a  right 
to  participate  according  to  the  amount  of  his 
stock  in  the  surplus  profits  of  the  corporation 
on  a  division,  and  ultimately  on  its  dissolution, 
in  the  assets  remaining  after  payment  of  its 
debts."  Chief  Justice  Shaw  answered  it  when 
he  srtid  "that  the  right  is,  strictly  speaking,  a 
right  to  participate,  in  a  certain  proportion, 
in  the  immunities  and  benefits  of  the  corpora- 
tion ;  to  vote  in  the  choice  of  their  officers,  and 
the  management  of  their  concerns;  to  share  in 
the  dividends  of  profits,  and  to  receive  an  ali- 
quot part  of  the  proceeds  of  the  capital,  on 
winding  up  and  terminating  the  active  exist- 
ence   and    operations    of    the    corporation." 
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Fisher  v.  Estiex  Bank,  5  Gray,  377.  Jud^e 
Earl,  referring  to  the  same  subject,  bas  said 
that  '*a  share  of  stock  represents  the  interest 
which  the  shareholder  has  in  the  capital  and 
net  earnings  of  the  corporation.  The  interest 
is  of  an  abstract  nature,  that  is,  the  share- 
holder cannot  by  any  act  of  his,  nor  ordinarily 
by  any  act  of  the  law,  reduce  it  to  possession." 
Jermain  v.  Lake  Shore  <Sb  M.  8.  R.  Co.  91  N. 
Y.  492.  "A  share  of  stock  is  an  incorporeal, 
intangible  thing."  Neiler  v.  Kelley,  69  Pa.  407. 
"The  expression  'shares  of  stock/  when  quali- 
fied by  words  indicating  number  and  owner- 
ship, expresses  the  extent  of  the  owner's  in- 
terest in  the  corporation  properly.  The  inter- 
est is  equitable,  and  does  not  give  him  the  right 
of  ownership  to  specific  property  of  the  cor- 
poration. But  he  does  own  the  specific  stock 
held  in  bis  name,  and,  under  the  rules  of  law, 
the  propjBrty  of  the  corporation  is  held  by  the 
corporation  in  trust  for  the  stockholders." 
Bridgman  v.  Keokuk,  72  Iowa,  42.  Shares  of 
stock  should  be  distinguished  from  certificates 
of  stock  which  are  merely  evidence  as  to  the 
number  of  shares  to  which  the  holder  of  the 
certificate  is  entitled.  Jermain  v.  Lake  Shore  d; 
M.  8.  R.  Co,  91  N.  Y.  483.  492.  The  same 
rights  exist  whether  any  certificate  is  issued  as 
evidence  of  those  rights  or  not.  Formerly  no 
certificates  were  issued,  and  the  only  evidence 
of  the  existence  of  the  right  was  upon  the 
books  of  the  corporation.  '23  Am.  &  Eng. 
Enc.  Law,  p.  484;  Cook,  Stock  &  Stockhold- 
ers, g  1. 

What  was  the  nature  of  the  investment 
made  by  the  decedent  when  he  became  the 
owner  of  stocks  in  various  corporations  organ- 
ized and  doing  business  in  this  state?  Neces- 
sarily he  was  either  an  original  investor  of 
capital  when  the  corporation  was  organized, 
or  he  acquired  the  rights  of  one  who  was  such 
investor  at  that  time.  In  either  event  his 
rights  were  the  same,  and  the  nature  of  his  in- 
vestment was  the  same.  For  instance,  he 
owned  stock  in  a  bank  doing  business  in  the 
city  of  New  York.  That  stock  represented 
an  investment  of  money,  either  paid  in  by  him 
when  the  bank  was  organized,  or  by  someone 
else,  whose  rights,  or  a  part  of  them,  he  sub- 
sequently purchased.  Whether  he  was  an  or- 
iginal proprietor,  or  acquired  the  rights  of  an 
original  proprietor,  he  made  an  investment  in 
a  banking  business  in  this  state  at  the  mo- 
ment that  he  became  the  owner  of  the  stock. 
Was  that  investment  properly  "within  this 
state,"  under  the  comprehensive  statute  now 
before  us?  It  was  capital  invested  in  a  corpo- 
ration organized  here,  doing  business  here, 
having  its  principal  oflSce  here,  and  earning 
money  here  with  which  to  pay  dividends  to  the 
decedent  and  others.  He  was  one  of  the  owners 
of  the  franchise,  and  had  an  equitable  inter- 
est in  all  the  property  of  the  corporation.  lie 
assisted,  or  had  the  fight  to  assist,  in  the  man- 
agement of  the  business,  through  his  power  to 
vote  for  directors.  That  right  he  could  exercise 
only  by  coming  here  in  person,  or  by  sending 
someone  with  authority  to  act  for  him  here. 
He  placed  his  money  physically  within  the 
state  of  New  York  when  he  invested  it  in  a 
New  York  enterprise,  and  he  left  it  here  under 
the  protection  of  our  laws,  and  thereby  gave 
*  a  local  habitation  here.  Under  these  cir- 
L.  R  A. 


cumstances  should,  a  fictitious  sittis  prevail 
over  the  actual  situs  located  by  himself?  If 
he  had  invested  money,  in  his  own  name,  in 
tangible  personal  property  in  this  state,  it 
would  have  been  subject  to  a  succession  tax 
upon  his  death,  although  be  resided  in  another 
state.  Re  Swiff s  Estate,  137  N.  Y.  77,  18  L. 
R.  A.  709.  If,  on  the  other  hand,  he  had  in- 
vested the  same  money,  in  the  name  of  a  cor- 
poration owning  the  same  property,  would  the 
investment  be  free  from  such  tax?  If  so,  by 
virtue  of  what  provision  of  the  statute  would 
it  escape?  While  there  is  a  difference  in  form. 
I  see  no  difference  in  substance  of  the  two  in- 
vestments. If  a  transfer  tax  can  be  imposed 
on  the  tangible  property  of  a  nonresident  dece- 
dent in  this  state,  why  not  on  the  intangible? 
There  is  nothing  to  prevent  it  except  a  nction 
that  has  never  prevailed  against  creditors,  and 
why  should  it  against  taxation?  That  fiction 
is  as  foreign  to  questions  of  revenue  as  it  is  to 
the  collection  of  debts;  and  it  should  not 
be  allowed,  under  the  sweeping  provisions  of 
the  statute,  to  create  a  constructive  presence  in 
another  state,  and  enable  it  to  prevail  over  an 
actual  presence,  for  all  practical  purposes, 
within  this  state.  This  accords  with  the  posi- 
tion of  the  court,  as  declared  in  the  Enston 
Case,  decided  under  the  act  of  1885,  where  it 
was  said  that  "the  situs  of  the  property  owned 
by  a  shareholder  in  a  corporation  is  either 
where  the  corporation  exists,  or  at  the  domicil 
of  the  shareholder."  Re  Enston's  Will,  118  N. 
Y.  174.  181,  3  L.  R.  A.  484.  The  same  thing 
was  said  in  the  James  Case,  decided  under  the 
act  of  1887.  Re  James's  Estate,  144  N.  Y.  6, 
12,  The  fiction  prevails  until  changed  by 
statute,  and  that  it  was  repealed  as  to  money 
invested  in  this  state  was  expressly  held  in  the 
Romaine  Case,  127  N.  Y.  80.  88,*^  12  L.  R.  A. 
401.  Since  then  the  statute  has  been  radicall}' 
changed  in  furtherance  of  the  principle  that 
prevailed  when  that  decision  was  made.  More- 
over, the  stale  has  the  right  to  regulate  all 
transfers  of  property  made  within  its  limits. 
The  name  of  the  decedent  as  a  shareholder, 
and  the  number  of  shares  to  which  he  was  en- 
titled, were  recorded  on  the  stock  books  of  the 
corporations  in  which  he  held  stock  in  this 
state.  No  effective  transfer  of  his  stock  could 
be  made  except  by  changing  the  record  upon 
the  books  in  this  slate.  That  transfer  is  a  cor- 
porate act,  involving  a  change  upon  the  rec- 
ords of  the  corporation;  and  ordinarily  the 
issue  of  a  new  certificate;  and  it  mast  be  per- 
formed by  the  corporation  in  order  to  vest  the 
title  in  the  foreign  executor  or  legatee.  The 
old  certificate  must  be  brought  here  and  sur- 
rendered, or,  if  lost,  the  loss  must  be  accounted 
for  here.  If  the  transfer  is  not  made  volun- 
tarily resort  must  be  had  to  the  courts  of  this 
state,  in  order  to  compel  it.  So.  the  owner 
must  come  here  to  get  his  dividends,  as  well  as 
to  get  his  final  share  of  the  surplus  upon  the 
dissolution  of  the  corporation.  The  capital 
was  not  only  invested  here,  but  it  still  remains 
here,  represented  by  property  here,  and  the 
owner  must  come  here  to  get  U.  If  his  rights 
are  withheld,  the  courts  of  no  state  but  this 
can  restore  them.  The  decedent  placed  bis 
property  in  this  state,  and  thereby  impliedly 
committed  it  to  the  jurisdiction  of  our  laws, 
then  in   force  and  such  as  might  be  enacted 
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thereafter;  and  property  subject  in  any  respect 
to  the  laws  of  a  state,  even  if  only  as  regards 
the  transfer  thereof,  must,  if  required,  pay  its 
share  towards  the  enforcement  of  those  laws. 
Look  for  a  moment  at  the  consequences  of 
holding  otherwise.  Business  corporations 
might  be  organized  in  this  state  wholly  upon 
foreign  capital,  a  few  shares  bein^  held  in  the 
came  of  resident  directors  to  make  the  organi- 
zation regular,  and  yet  none  of  the  stock,  how- 
ever valuable,  be  subject  to  a  succession  tax. 
This  would  tend  to  drive  business  corporations 
into  foreign  ownership.  If  the  stock  of  a  cor- 
poration belonged  one  half  to  residents  and 
one  half  to  nonresidents,  the  former  would  be 
taxable,  but  the  latter  not;  and  thus  an  unfair 
discrimination  would  be  made  against  inhabi- 
tants of  this  state.  It  is  a  matter  of  common 
knowledge  that  stocks  in  domestic  corporations 
are  owned  to  a  vast  amount  by  persons  doin? 
business  in  this  state,  and  having  their  business 
residence  here,  but  their  actual  residence  in  an 
adjoining  state.  Did  tbe  legislature  intend  to 
oflfer  a  premium  to  nonresidents,  by  exempting 
them  from  burdens  that  our  own  citizens  have 
to  bear?  Did  it  intend  to  encourage  men  of 
wealth  to  move  out  of  the  state?  It  is  possible 
that  substantially  all  the  stocK  representing  a 
great  property  like  that  of  the  New  York  Cen- 
tral Railroad  Company  or  the  Western  Union 
Telegraph  Company,  in  both  of  which  the  de- 
cedent was  a  large  shareholder,  might  be  owned 
outside  of  the  state.  Should  such  investments, 
which  are  under  the  exclusive  protection  of 
the  laws  of  this  slate,  escape  tbe  payment  of  a 
tax  upon  the  privilege  of  succession?  Con- 
sidering its  emphatic  language,  is  it  reasonable 
to  believe  that  the  legislature  intended  such  a 
result? 

It  is  urged  that  the  stocks  in  question  may 
be  taxed  in  the  state  of  Connecticut,  and  thus 
be  subjected  to  double  taxation.  As  it  hap- 
pens, this  cannot  he  the  result,  for  the  inherit- 
ance tax  act  of  that  state  does  not  apply  to 
lineal  descendants,  although  it  covers  in  terms 
all  property  within  the  jurisdiction  of  the  state 
passing  to  collateral  relatives  "whether  belong- 
ing to  inhabitants"  there  **or  not,  and  whether 
tangible  or  intangible."  Conn.  Stat.  1889, 
chap.  180.  Even  if  ir.  were  otherwise,  while 
double  taxation  is  admitted  to  be  an  evil,  still 
it  is  better  that  the  same  property  should,  at 
long  intervals,  be  twice  taxed  than  to  open 
such  an  avenue  of  escape  from  taxation  as 
would  release  millions  of  foreign  capital  enjoy- 
ing the  protection  of  our  laws.  The  great  ob- 
ject of  the  statute  is  to  cause  all  property,  and 
especially  all  personal  property,  subject  in  any 
degree  to  the  laws  of  this  state,  to  pay  a  rea- 
sonable tax,  once  during  every  generation,  un- 
der such  circumstances  as  to  make  the  burden 
as  light  as  taxation  ever  can  be.  because  it  is 
paid  for  the  privilege  of  succeeding  to  prop- 
erty, without  earning  it  or  paving  for  it. 

TThe  bonds  of  which  the  decedent  died  the 
owner  present  a  diflferent,  but  not  a  difficult, 
question,  provided  the  proper  conclusion  has 
been  reached  in  relation  to  stocks  owned  by 
him.  An  investment  in  corporate  bonds,  be- 
ing practically  a  loan  of  capital  to  the  cor- 
poration, differs  from  an  investment  in  stocks, 
which  represent  capital  employed  by  its 
owners  in  the  business  of  the  corporation. 
34  L.  R.  A. 


In  the  latter  case  there  is  an  interest  in  the 
corporation  itself,  as  well  as  indirectly  in 
its  property,  while  in  the  former  there  is  the 
relation  of  debtor  and  creditor.  Where  the 
bonds  are  regi.stered,  however,  as  it  was  as- 
serted on  the  argument  by  the  appellant, 
and  not  denied  by  the  respondent,  that' these 
bonds  were,  the  transfer  can  only  be  effected 
at  an  office  designated  by  the  corporation. 
Cook,  Stock  &  Stockholders.  §  15.  It  would 
be  necessary,  upon  this  assumption,  for  the 
person  entitled  to  succession  to  these  bonds  to 
come  into  the  state  of  New  York,  directly  or 
indirectly,  to  complete  his  title.  The  transac- 
tion, by  virtue  of  the  contract  itself,  would  be- 
come localized,  for  the  transfer  would  require 
a  corporate  act  in  this  state  done  under  the 
sanction  of  our  laws,  and  possibly  by  virtue  of 
an  appeal  to  our  courts.  As  an  examination  of 
the  record,  however,  does  not  disclose  the  fact 
that  the  bonds  were  registered,  we  must  pro- 
ceed upon  the  basis  that  they  were  not.  The 
bald  question  is  therefore  presented  whether 
money  lent  by  a  nonresident  to  a  resident  cor- 
poration, or  a  bond  given  as  evidence  of  the 
debt  thus  created,  is  subject  to  a  transfer  tax. 
While  such  a  bond  can  be  transferred  without 
the  state,  it  cannot  be  collected  against  the  will 
of  the  corporation  without  coming  into  this 
state.  Even  if  collected  through  the  Federal 
courts,  it  must  be  wiihin  this  state.  The  fact 
that  property  of  the  corporation  found  in  an- 
other state  may  be  attached  there  does  not 
change  the  general  rule  that  the  bond  repre- 
sents money  lent  in  this  state,  and  that  the 
holder  thereof  must  come  here  to  get  it.  If  se- 
cured by  a  mortgage,  the  recording  act  of  this 
state  controls.  If  not  paid  when  the  corpora- 
tion is  dissolved,  the  statutes  of  this  state  ap- 
ply. The  power  of  the  corporation  to  Iwrrow 
or  pay  depends  on  our  laws,  and  hence  there 
is  an  obvious  distinction  between  corporate 
and  private  debts.  While  an  individual  can 
contract  a  debt  without  the  aid  of  legislation, 
a  corporation  cannot  borrow  nor  give  a  valid 
bond  except  under  the  authority  of  some  stat- 
ute, general  or  special.  The  state  makes  the 
bonds  property,  and  preserves  them  as  prop- 
erty. Their  value  rests  on  the  action  of  the 
slate  government,  both  in  their  creation  and  in 
the  protection  subsequently  afforded.  A  debt 
which  owes  its  existence  to  our  laws,  and  which 
could  not  have  l)een  contracted  under  the  laws 
of  any  other  state,  has  a  local  existence  for  the 
purpose  of  taxation.  A  bond  is  personal  prop- 
erty, not  only  created,  but  protected,  by  the 
state,  and  protection  and  taxation  are  recipro- 
cal. As  the  protection  is  the  same  whether 
the  bond  is  owned  by  a  resident  or  nonresident, 
why  should  the  accident  of  residence  affect  the 
power  to  provide  the  means  of  protection? 
The  exercise  of  the  power  does  not  impair  the 
obligation  of  contracts,  because  every  contract 
is  made  in  view  of  possible  taxation,  and  the 
parties  are  bound  to  anticipate  that  there  may 
be  legislation  to  that  end.  Tax  laws  and  police 
laws  mav  lawfully  be  applied  to  prior  con- 
tracts, 'the  place  where  the  contract  is  made 
and  is  to  be  performed,  and  where  the  corpor- 
ate borrower  resides,  and  must  always  reside, 
is  the  place  where  the  legislature  may  reason- 
ably declare  the  debt  of  its  own  creature  to 
exist  as  property,  so  as  to  be  taxed.     While  at 
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comrooii  law  it  follows  the  person  of  the  owner, 
it  may  be  given  a  fixed  habitation  by  statute. 
This  does  not  result  in  any  discrimination  be- 
tween resident  and  nonresident  bondholders, 
for  succession  to  the  bonds  of  either  is  taxed 
in  the  same  way.  I  think  that  whatever  the 
state  government  can  reach  and  lay  its  hands 
on — as,  beyond  question,  it  can  on  a  debt 
through  the  process  of  attachment — has  a  prac- 
tical existence  here,  and  is  subject  to  the  con- 
trol of  our  legislature  for  the  purpose  of  taxa- 
tion. While  I  concur  in  the  result  reached  by 
the  court  that  the  stocks  in  question  are  tax- 
able, I  am  constrained  to  dissent  from  its  cod> 
elusion  that  the  bonds  are  not  taxable.  The 
order  of  the  appellate  division  should  be  re- 
versed, and  that  of  the  surrogate  affirmed, 
with  costs. 

O'Brien,  J. ,  concurs. 


William  V.  PENOYAR  ei  al,  Appts., 

t. 

William  E.  KELSEY  etal.,  Respis. 

(160  N.  Y.  77.) 

1.  A  statute  authorisini:  the  granting 
of  a  warrant  of  attachment  against  one 
who  makes  a  false  'statement  in  wrftioR  to  ob- 
tain credit  will  be  strictly  construed  In  favor  of 
those  ajrainst  whom  it  may  be  employed,  as  It  is 
in  derogation  of  the  common  law. 

2.  The  maMng  of  a  Iklse  written  state- 
ment as  to  financial  ability*  for  the  pur- 
pose of  obtaining  credit,  does  not  make  one  lia- 
ble to  an  attachment  in  favor  of  a  creditor  who 
had  no  knowledge  of  such  statement  until  after 
the  credit  was  given,  under  Laws  1804,  chap.  736. 
8  1.  authorizing  the  granting  of  an  attachment 
where  defendant,  for  the  purpose  of  procuring 
credit,  makes  a  false  statement  in  writing  as  to  his 
flnaneial  responsibility. 

(October  6, 1896.) 

APPEATi  by  permission  by  plaintiffs  from 
an  ortler  of  the  Appellate  Division  of  the 
Supreme  Court,  Fourth  Department,  affirm- 
ing an  order  of  a  Special  Term  for  Niagara 
County  vacating  an  order  of  attachment. 
AMriMd. 

The  appellate  division  certified  for  the  con- 
sideration of  the  court  of  appeals  the  following 
question: 

**lt  is  hereby  certified  that  a  question  has 
arisen  under  g  686  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  an  attachment 
may  issue,  viz.,  'where,  for  the  purpose  of  pro- 
curing credit,  or  the  extension  of  credit,  the 
defendant  has  made  a  false  statement  in  writ- 
ing, under  his  own  hand  or  signature,  or  un- 
der the  hand  and  signature  of  a  duly  author- 
ized agent,  made  with  his  knowledge  and 
acquiescence,  as  to  his  financial  responsibility 
or  standing,'  whether  an  alleged  false  state- 
ment in  writing  by  a  debtor,  which  does  not 
come  to  the  knowledge  or  notice  of  a  creditor 
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until  after  credit  has  been  given  to  the  debtor, 
is  sufficient  to  authorize  the  granting  of  a  war- 
rant of  attachment  under  such  provisions." 

Mr.  Stillman  F.  Kneeland,  with  Mr. 
Charles  P.  Norton,  for  appellants: 

Statutes  relating  to  attachments  are  entitled' 
to  a  liberal  construction. 

The  object  of  the  act  of  1894  was  to  provide 
for  all  creditors  present  security  from  a  debtor 
who  has  been  proved  dishonest  in  his  commer- 
cial transactions. 

In  this  state  the  plaintiff  in  attachment  is 
never  required  to  go  beyond  the  terms  of  the 
statute. 

Th'eadwell  v.  Txiwlor,  15  How.  Pr.  8;  (7am- 
inan  v.  TompMns,  12  Barb.  265. 

The  language  of  the  act  of  1894  being  plain 
and  unambiguous  the  courts  must  ascertain  by^ 
its  terms  the  intention  of  the  lawgivers.  They 
have  no  power  to  add  to  its  terms  or  change 
its  tenor. 

Cooley,  Const.  Lim.  55;  People,  Bockes,  v. 
Wemple,  115  N.  Y.  302;  Netcell  v.  P^fopU, 
Phelps,  7  N.  Y.  97;  Gibbons  v.  Ogden,  22  U.  S. 
9  Wheat.  188,  6  L.  ed.  68;  Perwle  v.  Purdy,  2 
Hill,  31. 

Mr.  J.  B.  Tuttle  also  for  appellants. 

Mr.  Norman  D.  Fish*  for  respondents: 

The  remedy  of  attachment  was  unknown  to 
the  common  law,  and  is  strictly  a  creature  of 
statute,  and  as  such  involves  the  Involuntary 
dispossession  of  the  owner,  and  antagonizes  the 
common-law  idea  of  property  right. 

1  Am.  &  Eng.  Enc.  Law,  p.  894;  Kneeland. 
Attachm.  §  8;  Bowles  v.  Hoare,  61  Barb.  271; 
Re  Denny,  2  Hill,  220. 

Statutes  are  to  be  construed  with  reference 
to  the  principles  of  the  common  law,  for  it  is 
not  to  be  presumed  that  the  legislature  in- 
tended to  make  any  innovations  upon  the  com- 
mon law  further  than  the  case  absolutely  re- 
quired. 

1  Kent,  Com.  464;  Bertles  v.  JVunan,  92  N. 
Y.  157,  44  Am.  Rep.  361;  Potter's  Dwarr. 
Stat.  185;  Linderman  v.  Farquharson,  101  N. 
Y.  434;  Fitzgerald  s.  Quann,  109  N.  Y.  445; 
Smith,  Const.  &  Stat  Constr.  g^  701-703; 
White  v.  Wager,  32  Barb.  250. 

In  the  construction  of  statutes  effect  must 
be  given  to  the  intent  of  the  legislature  when- 
ever it  can  be  discerned,  though  such  con- 
struction seem  contrary  to  the  letter  of  the  stat- 
ute. 

Smith  V.  People,  47  N.  Y.  386;  Chnrch  of 
Holy  Trinity  v.  United  States,  148  U.  S.  457,. 
36  L.  ed.  227;  1  Kent.  Com.  388;  People  v. 
Utica  Ins.  Co.  15  Johns.  380,  8  Am.  Dec.  248; 
Uayden  v.  Pierre,  144  N.  Y.  516;  KaiY  v. 
Brmdway  R.  Co.  147  N.  Y.  37^,  30  L.  R.  A. 
tt26;  Clereland  Fire  Alarm  Teleg.  Co.  v.  Met- 
ropolitan Fire  Comrs.  55  Barb.  292. 

That  which  is  within  the  manifest  intention 
of  the  lawmakers  is  to  be  deemed  within  the 
law  as  much  as  that  which  is  within  its  letter. 

Stoirel  V.  Lord  Zoueh,  1  Plowd.  366;  Riggn 
v.  Palmer,  115  N.  Y.  506,  5  L.  R.  A.  840. 

The  legislature  never  intended,  in  enacting 
the  statute  in  question,  to  give  a  summary 
remedy  by  attachment  to  persons  who  had  in 
no  wise  been  injured  by  the  false  representa- 
tions specified  in  the  statute.  And  the  failure 
of  the  plaintiffs  to  show  injury  to  themselves 
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by  reason  of  the  representations  complained  of 
is  fatal  to  tbeir  attachment. 

Bdber  V.  NamtU,  12  Fla.  610;  LawensUin 
v.  Bete,  68  Miss.  265;  Montague  v.  Gaddis,  87 
Miss.  453:  White  v.  WUion,  10  111.  21;  Ridg- 
iray  v.  8mith,  17  111.  83;  8te%Part  v.  Cole,  46 
Ala.  648;  Piekard  v.  Samuels,  64  Miss.  822; 
Drake.  Attachm.  §  68;  Warder  w.  Thrilkeld, 
52  Iowa,  184;  Lyons  v.  Mason,  4  Coldw.  525; 
RusseU  V.   Wilson,  18  La.  1(67. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

The  question  certified  to  us  for  determination 
depends  upon  the  construction  of  g  636  of  the 
Code  of  Civil  Procedure,  which  prescribes 
*' what  must  be  shown  to  procure"  a  warrant 
of  attachment  against  property.  The  learned 
counsel  for  the  respective  parties  differ  as  to 
the  rule  of  construction  that  should  be  applied; 
the  one  contending  that  it  should  be  strict,  be- 
cause the  provision  is  in  derogation  of  the 
common  law,  while  the  other  insists  that  it 
.should  be  liberal,  because  the  statute  does  not 
derogate  from  the  common  law.  but  merely 
amplifies  a  well-known  common-law  remedy. 
The  process  of  attachment,  as  it  existed  under 
the  common  law,  differed  in  its  nature  and  ob- 
ject from  the  provisional  remedy  now  known 
by  that  name.  Its  original  purpose  was  to 
acquire  jurisdiction  of  the  defendant  by 
compelling  him  to  appear  in  court  througn 
the  seizure  of  his  property,  which  he  for- 
feited if  he  did  not  appear  or  furnish  sure- 
ties for  his  appearance.  8  Bl.  Com.  280;  1 
Rolle,  Abr.  Customs  of  London,  K.  13;  Knee- 
land,  Attachm.  §  6;  Drake,  Attachm.  g  5; 
Ashley,  Attachm.  11;  Locke,  ForeigB  At- 
tachm. 12.  It  was  part  of  the  service  of 
process  in  a  civil  action  through  a  species  of  dis- 
tress, in  which  the  goods  attached  were  the  an- 
cient vadii  or  pledges.  Bond  v.  Ward,  1  Mass. 
123,  128:  Gilbert,  Law  Distress,  24.  As  said 
in  the  case  last  cited:  "The  practice  of  attach- 
ing the  effects  of  a  defendant,  and  holding 
them  to  satisfy  a  judgment,  which  the  plain- 
tiff may  recover,  when,  perhaps,  judgment 
may  be  for  the  defendant,  is  unknown  to  the 
common  law.  and  is  founded  on  our  statute 
law."  Its  present  purpose  is  not  to  compel  ap- 
pearance by  the  debtor,  but  to  secure  the  debt 
or  claim  of  the  creditor.  It  is  a  proceeding  in 
rem,  and  the  process  may  issue,  in  certain  cases, 
whether  the  defendant  has  been  served  with  a 
summons  or  not,  although  inability  to  serve, 
through  the  fault  of  the  defendant,  is  a 
ground  upon  which  the  warrant  may  be 
(H'anted.  It  exists  as  a  provisional  remedy 
only  when  authorized  by  statute,  and,  as  such, 
is  comparatively  recent"  in  its  origin.  While 
attachments  were  permitted  in  justices'  courts 
by  the  Revised  Statutes,  and  were  extended 
somewhat  by  the  non imprisonment  act,  they 
were  proceedings  in  the  nature  of  original 
process,  by  which  the  action  was  commenced. 
2  Rev.  Stat.  p.  274;  Laws  1831,  chap.  300;  Brad- 
raer,  Attachm.  2.  See  also  1  Webster  &  S. 
236;  2  Rev.  Laws  1813,  p.  157.  Attachment 
as  a  provisional  remedy,  with  the  object  of  se- 
curing a  debt  by  preliminary  levy  upon  prop- 
erty to  conserve  it  for  eventual  execution,  was 
created  by  the  Code  of  Procedure,  and  has 
been  continued  and  extended  by  the  Code  of 
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Civil  Procedure.  Code,  Proc.  §  227 ;  Code  Civ. 
Proc.  g  635.  'Unlike  the  attachment  against 
absent  or  absconding  debtors  under  the  Re- 
vised Statutes  or  the  Stilwell  act,  which  se- 
questered the  property  of  the  debtor  for  the 
benefit  of  all  the  creditors  alike,  this  proceed- 
ing is  for  the  benefit  of  the  attaching  creditor 
alone.  It  is  not  only  created  by  statute,  but 
has  substantially  none  of  the  features  peculiar 
to  the  common -law  remedy.  As  said  by  a  re- 
cent writer:  '  'It  amounts  to  the  involuntary 
disposession  of  the  owner,  prior  to  any  adjudica- 
tion to  determine  the  rights  of  the  parties.  It 
violates  every  principle  of  proprietary  rights 
held  sacred  by  the  common  law.  It  is,  to 
some  extent,  equivalent  to  execution  in  ad- 
vance of  trial  and  judgment.  Property  is 
taken,  under  legal  process,  at  the  instance  of 
one  without  even  a  claim  of  title,  from  the 
poBsesnion  of  another  whose  title  is  unques- 
tioned. And .  though  the  mere  taking  does  not 
work  any  change  in  the  ownership  of  the  prop- 
erty, it  seriously  affects  some  of  the  most  im- 
portant incidents  of  that  ownership,  and  may 
even  be  the  means  of  thwarting  the  owner  in 
his  endeavors  to  meet  the  just  demands  against 
him."     Wade,  Attachm.  $5  2. 

Owing  to  the  statutory  origin  and  harsh  na- 
ture of  this  remedy,  the  section  in  question 
should  be  construed,  in  accordance  with  the 
general  rule  applicable  to  statutes  in  deroga- 
tion of  the  common  law,  strictly  in  favor  of 
those  against  w hom  it  may  be  employed .  Ibid. ; 
Sharpe  v.  Speir,  4  Hill,  76, 86;  Waples,  Attachm. 
§  23.  Nonresidence,  departure  from  the  state, 
or  concealment  therein,  with  intent  to  defraud 
or  to  avoid  the  service  of  process,  were  at 
first  the  only  grounds  upon  which  an  attach- 
ment might  issue.  Code  Proc.  1849.  ^  229. 
Afterwards  the  statute  was  so  extended  as  to 
provide  that,  in  addition  to  the  foregoing 
grounds,  if  the  defendant  '  'has  removed,  or  is 
about  to  remove,  property  from  the  state,  with 
intent  to  defraud  his  creditors."  or  if  he  "has- 
assigned,  disposed  of,  or  secreted,  or  is  about 
to  assign,  dispose  of,  or  secrete,  property,  with 
the  like  intent,"  a  warrant  niight  be  issued. 
Code  Civ.  Proc.  1891,  ^  636.  The  section  con- 
tinued in  this  form  until  1894,  when  the  clause 
now  in  question  was  added  in  these  words:  *'0r 
where,  for  the  purpose  of  procuring  credit,  or 
the  extension  of  credit,  the  defendant  has  made 
a  false  statement  in  writing,  under  his  own 
hand  or  signature,  or  under  the  hand  or  sig- 
nature of  a  duly  authorized  agent,  made  wiui 
his  knowledge  and  acquiescence,  as  to  his 
financial  responsibility  or  standing."  Laws 
1894,  chap.  736.  $^  1.  It  will  be  observed  that 
prior  to  this  amendment  the  grounds  upon 
which  attachments  might  be  issued  were  not 
personal  to  any  creditor,  but  affected  all  alike. 
They  were  of  two  classes:  (1)  Those  relating^ 
to  the  person  of  the  defendant,  such  as  nonres- 
idence, departure  from  the  state,  or  conceal- 
ment therein;  (2)  those  relating  to  his  property 
and  bis  fraudulent  conduct  in  connection  there- 
with. None  of  them  related  to  the  creation  of 
the  debt,  and.  with  a  single  exception,  all  were 
founded  upon  acts  done  with  a  furtive  intent, 
which  injured  one  creditor  the  same  as  an- 
other, either  by  preventing  the  service  of  proc- 
ess, or  depleting  assets  in  which  all  were  inter- 
ested.    The  exception,  nonresidence,  while  not 
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wrongful,  related  to  jurisdiction,  and  applied 
•  to  all  creditors  with  the  same  force.  As  all  of 
the  pounds  were  general  and  impersonal,  af- 
fecting all  of  the  creditors  in  the  same  way,  of 
course  any  creditor  could  take  advantage  of 
any  ground  that  existed.  By  the  amendment 
of  1894,  however,  a  new  element  was  intro- 
duced, which  the  defendants  claim  is  personal 
to  the  creditor  giving  or  extending  the  credit, 
but  which  the  plaintiffs  claim  is  general  in  its 
effect,  and  designed  to  provide  immediate  se- 
curity fior  all  creditors  whenever  the  debtor  is 
proved  to  have  been  guilty  of  making  written 
misrepresentations  as  to  his  financial  standing 
for  the  purpose  of  procuring  credit.  If  the  in- 
tention was  to  extend  the  remedy  only  to  a 
creditor  injured  by  the  fraud,  the  statute"  is  not 
H  radical  departure  in  legislation,  for  the  prac- 
tice of  fraud,  provided  it  results  in  lawful  dam- 
ages, is  an  authorized  ground  for  an  order  of 
arrest.  If,  however,  the  plaintiff's  contention 
is  correct,  an  unprecedented  rule  has  been 
made,  which  may  destroy  the  credit  system, 
and  bring  confusion  to  the  transaction  of  busi- 
ness. While  the  statute  prescribes  the  purpose 
of  the  false  statement,  it  does  not,  in  terms, 
prescribe  the  effect,  nor  require  that  the  state- 
ment should  result  in  procuring  credit;  yet  it 
would  be  unreasonable  to  hold  that  the  legis 
lature  intended  that  a  statement  which,  al- 
though false  and  made  with  evil  motives,  was 
absolutely  harmless,  should  be  followed  by 
such  grave  consequences.  It  would  be  an  an- 
omaly in  commercial  law  to  permit  a  wrong- 
ful act  that  injured  no  one  to  disrupt  a  man's 
business  by  allowing  any  creditor  to  seize  his 
property  at  any  time.  The  law  furnishes  a 
remedy  only  for  such  wrongful  acts  as  result 
in  injury.  That  is  the  theory  upon  which  ac- 
tions are  founded,  and  upon  which  all  provi- 
sional remedies  are  allowed,  except  where  the 
debtor  is  not  amenable  to  ordinary  process, 
and  it  is  necessary  to  proceed  against  his  prop- 
erty, because  there  is  no  jurisdiction  of  his 
person.  Wrongs  not  simply  designed,  but  ex- 
ecuted, or  in  process  of  execution,  are  those 
recognized  by  the  law.  Abstract  wrongs  are 
disregarded,  because  they  do  no  harm.  If  a 
false  statement  is  made  for  the  purpose  of  pro- 
curing credit,  but  without  having  that  effect, 
no  creditor  is  injured.  If  it  is  made  to  one 
who  does  not  believe  it,  or  does  not  act  upon 
it,  wh}^  should  it  become  the  basis  of  this  sum- 
mary remedy?  If  made  to  a  commercial 
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agency,  and  it  rests  quietly  upon  the  books 
without  coming  to  the  knowlcMJge  of  ahvone 
who  relies  upon  it,  no  reparation  is  needed,  be- 
cause no  mischief  has  resulted.  No  right  has 
been  violated,  no  wrong  suffered,  and  no  dam- 
ages sustained.  Although  the  statute  is  silent 
upon  the  subject,  we  think  that  the  strict  rule 
of  construction  that  we  have  adopted  requires 
us  to  hold  that  the  false  statement  must  be  suc- 
cessful in  procuring/:redit  from  someone  in  or- 
der to  authorize  an  attachment.  But  suppose 
the  specified  fraud  has  been  successfully  prac- 
ticed upon  one  creditor,  does  that  allow  another 
to  take  advantage  of  it,  although  it  had  not 
come  to  his  notice  when  he  gave  or  extended 
credit  to  the  debtor?  We  think  not,  for  the 
reasons  already  given,  but  mainly  because  he 
was  not  injured.  He  was  neither  deceived  nor 
defrauded  by  a  statement  of  which  he  had  not 
beard  when  his  debt  was  contracted.  He  gave 
no  credit  on  the  strength  of  a  representation 
made  at  some  other  time  to  some  other  person. 
We  think  that  the  remedy,  so  far  as  it  is  based 
upon  the  clause  under  consideration,  is  con- 
fined to  the  creditor  defrauded,  and  that  no 
one  can  resort  to  it  except  those  who  gave  an 
extended  credit  to  the  debtor,  relying  upon  his 
statement  as  true.  The  inconvenience  and  in- 
justice resulting  from  any  other  construction 
are  so  manifest  as  to  bear  strongly  upon  the 
intention  of  the  legislature,  for  a  statute 
should  be  so  construed,  when  the  language  will 
permit,  as  to  make  it  practicable,  just,  and  rea- 
sonably convenient.  Rosenplaenter  v.  Roesale, 
54  N.  Y.  262,  265.  It  is  unreasonable  to  sup- 
pose that  the  legislature  intended  that  a  single 
false  statement  should  follow  a  man  through 
life,  and  expose  his  property  to  attack  by  his 
creditors  at  any  time  they  chose.  This  would 
virtually  withdraw  from  his  property  for  all 
time  the  safeguards  which  protect  the  property 
of 'all  other  persons.  It  would  be  perpetual  out- 
lawry applied  to  his  property,  and  would  tend 
not  only  to  drive  him  out  of  business,  but  to 
expel  him  from  the  state.  It  would  violate 
every  precedent  and  all  analogies,  and  we  think 
that,  if  the  legislature  intended  to  impose  such 
a  severe  penalty  for  possibly  a  single  false 
step,  it  would  have  said  so  in  plain  terms.  We 
are  thus  led  to  answer  the  question  certified  in 
the  negative,  and  to  affirm  the  order  appealed 
from,  with  costs. 

All  concur. 
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*1.  The  12th  ■eetlon  of  article  4  of  the 
Constitution  of  1885  conferred  power  upon  the 
governor  Justices  of  the  supreme  oourt,and  attor- 
ney general,  or  a  major  part  of  tbem,  of  whom 
the  governor  shall  be  one,  to  permanently  remit 
fines  and  forfeitures,  to  commute  punishment 
and  grant  pardons  after  conviction,  in  all  cases 
except  treason  and  impeachment,  subject  to  such 
regulations  as  may  be  prescribed  by  law  relative 
to  the  manner  of  applying  for  pardons,  and  the 
pardoning  power  thus  conferred  is  exclusive, 
and  cannot  be  exercised  by  the  legislature. 

IS.  By  the  amendment  of  fi  12,  article  4, 
adopted  this  year,  the  secretary  of  state,  oomp- 
troller,  and  commissioner  of  agriculture  take 
the  places  of  the  justices  of  the  supreme  court, 
as  members  of  the  board  of  pardons. 

3«  A  ftill  pardon  of  an  offense  not  only 
blots  out  the  crime  committed,  but  removes 
all  punishment  and  disabilities  resulting  [from 
the  conviction.  When  extended  to  a  convict  in 
prison,  it  relieves  him  and  removes  his  disabilities, 
and, when  granted  after  his  time  of  imprisonment 
has  expired,  it  removes  all  that  is  left  of  the  con- 
sequences of  conviction— his  disabilities. 

4.  By  statute  the  conviction  of  the 
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crime  of  larceny  in  the  courts  of  this  state 
disqualifies  the  convict  as  a  witness,  and  bis  par- 
don for  this  offense  has  the  effect  to  restore  his 
competency  to  testify  as  a  witness. 

6.  An  act  of  the  leg^islatnre  provided 
that  a  party  who  had  been  convicted 

of  the  crime  of  larceny  should  be  restored  to 
civil  rights.  Held,  without  deciding  whether  a 
restoration  to  civil  rights  would  include  the  res- 
toration of  competency  as  a  witness,  lost  by  rea- 
son of  the  conviction  of  the  crime,  that  befon; 
the  party  could  testify  it  must  have  such  effect, 
and.  so  construed,  it  was  not  competent  for  the 
legislature  to  so  enact. 

6.  An  accused  is  entitled  to  be  tried  by 
an  impartial  Jury,  and  when  it  Is  made  to 
appear  to  the  trial  judge  that  a  fair  and  impar- 
tial trial  cannot  be  had  in  the  county  where  the 
offense  was  committed,  he  should  direct  that  the 
accused  be  tried  in  another  county.  This  is  a 
matter  left  largely  to  the  discretion  of  the  trial 
court,  and  its  ruling  on  such  matters  will  not  be 
disturbed  unless  it  appear  from  the  facts  pre- 
sented that  the  court  acted  unfairly  and  com- 
mitted a  palpable  abuse  of  sound  discretion. 


(November  17,1806.) 

ERROR  to  the  Circuit  Court  for  Hillsborough 
County  to  review  a  judgment  convicting 
defendant  of  murder.     Rerersed. 
The  facts  are  stated  in  the  opinion. 


Note.— X«eaWa(it^  power  to  grant  pardon  w 

omnesty. 
I.  After  CA>utrict ion. 
11.  Before  conniciion. 
ni.  Incidental  (tr  implied  pardoti. 

I .  After  con  Hct  ion . 

The  Constitution  of  the  United  Rtates  and  the 
eonstitutions  of  the  various  states,  with  few  ex- 
ceptions, confer  upon  the  executive  the  power  to 
grant  pardons  and  reprieves  without  any  ex pn>8.M 
declaration  as  to  the  power  of  the  legislative  de- 
partment in  such  matters.  Most  of  the  state  coo- 
i<tltutlons  expressly  provide  that  the  governor  may 
grant  pardon  "after  conviction:"  in  some  instances 
the  language  is  general  and  merely  provides  for 
pardon,  without  specifying  whether  it  shall  be  be- 
fore or  after  conviction.  In  a  few  states  the  par- 
doning power  is  conferred,  not  upon  the  governor 
alone,  but  upon  a  board  of  pardons. 

The  above  case  of  Singleton  v.  State  is  the  first 
in  which  the  power  of  the  legislature  to  grant  a 
pardon  to  a  particular  person  after  conviction  has 
been  denied  by  a  direct  adjudication,  although 
there  are  cases  referred  to  in  the  next  subdivision 
of  this  note  in  which  legislative  pardon  or  amnesty 
before  conviction  has  been  held  unconstitutional. 

There  has  t>een  much  contrariety  of  opinion 
among  judges  and  legal  writers  on  the  question  of 
the  relation  t)etween  the  legisbitive  and  executive 
departments  with  respect  to  this  subject  of  pardon 
and  amnesty.  As  to  the  legislative  power  to  grant 
amnesty  or  pardon  before  conviction,  it  will  be  seen 
in  the  later  division  in  this  note  that  the  weight  of 
authority  is  in  favor  of  the  power.  But  as  to  the 
legislative  power  to  pardon  after  conviction,  the 
decisionB,  while  not  altogether  satisfactory  or 
reconcilable,  are  on  the  whole  against  the  pow- 
er. The  position  of  the  Florida  case  above  re- 
ported, that  the  express  grant  by  the  Constitution 
of  the  pardoning  power  "after  conviction,"  to  the 
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governor  and  other  officers  constituting  a  board,  is 
exclusive,  is  based  on  well-known  principles  of 
constitutional  interpretation,  and  is  strengthened 
by  the  constitutional  provision  separating  the  de- 
partments of  government  and  providing  that  no 
person  properly  belonging  to  one  of  them  shall  ex- 
ercise powers  appertaining  to  either  of  the  othei-s 
except  when  the  Constitution  expressly  provides 
for  it.  On  the  other  hand,  the  chief  authority  re- 
lied upon  by  the  court  is  that  of  State  v.  Sloss,  25 
Mo.  291. 09  Am.  Dec.  467.  which,  as  will  appear  in 
the  next  division  of  this  note,  can  hardly  be  re- 
garded as  authority,  at  least  under  Ci)nstitutious 
which  say  the  governor  may  pardon  "after  convic- 
tion," 

In  a  later  Missouri  case.  Ex  parte  Parker,  106  Mo. 
&51,  the  court  said:  **We  all  agree  the  legislature 
cannot  pardon  a  defendant  convicted  of  crime,  but 
we  think  affixing  an  alternative  punishment  is 
wholly  unlike  a  pardon.  Changing  a  fine  to  im- 
prisonment is  not  pardoning  the  crime."  This  was 
said  in  upholding  a  statute  which  gave  power  to  a 
justice  to  commute  a  fine  to  imprisonment  for  a 
definite  time. 

That  the  legislature  cannot  commute  the  punish- 
ment fixed  by  law  after  a  sentence  has  been  given 
because  this  is  a  necessar}'  incident  of  the  govern- 
or's pardoning  power  is  also  declared  in  the  Opin- 
ion of  the' Just  ices,  14  Mass.  472. 

But  in  People  v.  Stewart.  1  Idaho,  546,  a  statute 
approved  by  the  governor  of  the  territory  remit- 
ting the  penalty  imposed  for  an  offense  is  sustained 
as  equivalent  to  a  pardon.  This  was  the  t^se  of  a 
special  statute  vacating  a  judgment  on  conviction 
of  assault  and  battery  and  remitting  the  fine  and 
imprisonment  on  the  ground  that  the  defendant 
•had  been  previously  convicted  and  punished  under 
sentence  of  another  court  for  the  same  offense. 
The  opinion  is  very  brief,  and  merely  holds  that  it 
is  competent  for  the  legislature  to  pass  a  law  re- 
mitting punishment.    This,  it  will  he  noticed,  was  a 
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Mesftrs.  Wall  ft  Stevens  for  plaintiff  in 
error. 

Mr.  William  B.  Ijane»  attorney  general, 
for  the  State. 

Mabry»  Ch.  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  was  indicted,  tried, 
and  convicted  of  murder  in  the  first  degree, 
and  from  the  sentence  of  the  court  imposing 
the  death  penalty  a  writ  of  error  has  been  sued 
out. 

An  error  was  committed  during  the  progress 
of  the  trial  of  the  cause  that  will  necessitate  a 
reversal  of  the  judgment  rendered  against  the 
accused.  The  state  introduced  as  a  witness 
one  Howard  Bishop,  who  testified  to  material 
and  damaging  facts  against  the  accused.  It  is 
not  deemed  necessary  to  set  out  the  testimony 
of  the  witness,  as  there  can  be  no  doubt  that 
it  bore  directly  upon  defendant's  guilt,  was 
calculated  to  influence  the  jury,  and,  if  im- 
properly admitted,  was  harmful,  and  cannot  be 
considered  otherwise  than  as  reversible  error. 
An  objection  was  made  to  Bishop's  testifying 
on  the  ground  that  he  had  been  convicted  in  a 
court  in  this  state  of  the  crime  of  larceny,  and 
under  the  statute  he  was  not  a  competent  wit- 
tess.  It  was  conceded  that  the  witness,  Howard 
Bishop,  had  been  convicted  at  the  spring  term, 
1889,  of  the  circuit  court  for  Marion  county,  of 
the  crime  of  larceny,  and  was  sentenced  to  six 
month's  imprisonment  in  the  jail  of  said  county ; 


but  to  remove  and  obviate  the  objection  on  ac- 
count of  this  conviction  the  state  offered  in  evi- 
dence and  read  to  the  court  the  Act  of  1895, 
chapter  4457,  entitled  '*An  Act  to  Restore  How- 
ard Bishop,  late  of  Marion  County,  Florida,  to 
Civil  Rights."  In  the  preamble  to  this  act  the 
conviction  and  sentence  of  Bishop,  in  the 
Marion  county  circuit  court,  for  the  larceny 
of  a  watch,  is  recited;  also  that  about  a  year 
subsequent  to  the  conviction  it  was  established 
to  the  satisfaction  of  the  party  to  whom  the 
watch  belonged  that  Bishop  was  not  guilty  of 
the  crime  for  which  he  had  been  convicted, 
and  for  the  last  five  years  he  had  lived  in  the 
city  of  Tampa,  served  on  the  police  force  of 
the  city,  and  had  conducted  himself  uprightly 
as  a  man  and  ofilcer.  The  provision  of  the  act 
is  ''that  the  said  Howard  Bishop  be  and  is 
hereby  restored  to  civil  rights."  Section  1096 
of  the  Revised  Statutes  provides  thai  personify 
convicted  in  any  court  in  this  state  of  murder,, 
purjury,  piracy,  forgery,  larceny,  robbery, 
arson,  sodomy,  or  buggery  shall  not  be  com- 
petent witnesses.  The  Constitution  provides 
(§  11,  art.  4)  that  '*the  governor  shall  have 
power  to  suspend  the  collection  of  fines  and 
forfeitures,  and  grant  reprieves  for  a  period 
not  exceeding  sixty  days,  for  all  offenses,  ex- 
cept in  cases  of  impeachment.  In  cases  of  con- 
viction for  treason  be  shall  have  power  to  sus- 
pend the  execution  of  sentence  until  the  case 
shall  be  reported  to  the  legislature  at  its  next 
session,    when    the     legislature    shall    either 


territorial  case  and  no  constitutional  or  statutory 
provision  as  to  the  pardoninfr  power  was  referred 
t^),  although  the  power  of  the  grovemor  of  a  terri- 
tory to  grant  pardons  was  conferred  by  U.  8.  Kev. 
8tat.  6 1844. 

So,  in  two  Georgia  cases.  Bird  v.  Breed  love,  24 
Ga.  623,  and  Bird  v.  Meadows,  25  Gki.  251,  the  valid- 
ity of  a  legislative  pardon  was  sustained  by  impli- 
cation. In  these  cases  the  controversy  was  as  to 
the  right  to  recover  compensation  for  services  to 
secure  the  pardon  from  the  legislature,  and  re- 
covery was  allowed,  but  no  oonstitutional  question 
seems  to  have  been  raised  in  either  of  them. 

An  act  for  relief  from  a  forfeiture  on  a  ball  bond 
was  held  valid  in  People  v.  Biroham,  12  Oal.  50,  on 
the  ground  that  the  Judgment  was  property  of  the 
state,  and  could  be  released  by  the  legislature  in 
such  form  and  on  such  conditions  as  it  chose  to 
prescribe.  But  it  does  not  appear  that  any  ques- 
tion was  raised  as  to  infringement  thereby  on  the 
governor's  pardoning  power. 

On  the  other  han(>,  a  statute  for  the  repayment 
of  money  paid  by  sureties  on  the  bond  of  a  clerk 
•  to  satisfy  a  fine  was  held  unconstitutional  in  Haley 
v.  Clark,  26  Ala.  439,  on  the  ground  that  it 
amounted  to  a  pardon  and  infringed  upon  the  gov- 
ernor's function. 

General  pardons,  "when  found  expedient,  have 
been  issued  under  the  sanction  of  an  act  of  Parlia- 
ment." 1  Cbitty,  Crim.  L.  771.  But  the  consti- 
tutional question  which  is  presented  under  our 
form  of  government  cannot  arise  in  case  of  an 
act  of  Parliament. 

II.  Before  convictUm. 

In  three  cases  the  power  of  I  he  legislature  to 
grant  general  pardon  or  amnesty  to  a  class  of  of- 
fenders, although  they  have  not  yet  been  convicted, 
has  been  denied.  One  of  these  is  the  case  of  State 
v.  8108S  (1867)  26  Mo.  291,  09  Am.  Dec.  487.  The  stat- 
ute in  this  case  attempted  to  relieve  from  prosecu- 
tion all  persons  indicted  for  offenses  under  a  dram- 
L.  R.  A. 


shop  act  committed  before  a  certain  date,  pro> 
vided  they  should  pay  the  costs  and  a  certain  fee- 
to  the  district  attorney.  The  court  held  this  aoi 
unconstitutional,  and  said:  "It  is  as  elfectually  a 
pardon  as  though  it  were  one  in  form."  Another 
ground  of  the  decision  was  that  the  act  interfered> 
also  with  the  functions  of  the  Judicial  department. 
The  constitutional  provision  as  to  pardon  was  not 
quoted  in  this  case,  but  it  seems  to  have  been  de- 
cided while  the  original  Missouri  Constitution  of 
1820  was  in  force,  which  in  art.  4,  8  6,  provided  ii> 
general  terms  for  "reprieves  and  pardons"  by  the 
governor,  without  specifying  whether  or  not  they 
could  be  granted  only  after  conviction. 

This  was  followed  by  the  case  of  State  v.  Todd,, 
in  26  Mo.  175,  which  was  little  more  than  a  memo- 
randum case,  and  followed  the  prior  case  without 
aditional  discussion. 

Later  Missouri  constitutions  expressly  limit  the 
governor's  power  to  pardon  by  the  words  "after 
conviction." 

The  third  case  was  that  of  State  v,  Fleming,  7 
Humph.  152,  46  Am.  Dec.  73,  in  which  it  was  held 
that  a  statute  prohibiting  any  fine,  forfeiture,  or 
imprisonment  to  be  imposed  or  recovered  for  any 
offense  under  a  certain  prior  statute  is  unconstitu- 
tional as  applied  to  pending  indictments  for  prior 
offenses,  although  convictions  have  not  yet  been 
reached.  But  this  decision  was  rendered  under  a 
Constitution  which  gave  the  governor  y»ower  to- 
grant  pardons  "after  conviction."  Whatever  may 
be  the  effect  of  constitutional  grant  of  power  to 
the  executive  to  grant  "pardons"  without  limiting 
it  to  cases  after  conviction,  it  seems  imreasonable 
to  find  in  a  grant  of  power  to  pardon  "after  con- 
viction" any  restriction  on  the  legislative  power  in 
the  matter  before  conviction. 

Such  is  the  view  taken  in  the  Arkansas  case  of 
State  v.  Nichols,  26  Ark.  74,  7  Am.  Rep.  600.  where 
the  court  decided  that  the  governor's  constitu- 
tional power  to  pardon  "after  conviction"  does  not 
exclude  legislative  power  to  grant  pardon  and  am- 
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pardoD,  direct  the  execution  of  the  senteDce,  or 
grant  a  further  reprieve:  and  if  the  legislature 
shall  fail  or  refuse  to  make  disposition  of  such 
case,  the  sentence  shall  he  enforced  at  such 
time  and  place  as  the  governor  may  direct." 
Provision  is  also  made  in  the  section  for  re- 
ports to  the  legislature  hy  the  governor  of  the 
fines  or  forfeitures  remitted,  or  reprieves, 
pardons,  or  commutations  granted.  The  12th 
section  of  the  same  article,  as  it  stood  when  the 
act  of  1895,  mpra,  was  passed,  provided  that 
"the  governor,  justices  of  the  supreme  court, 
and  attorney  general,  or  a  major  part  of  them, 
of  whom  the  governor  shall  be  one,  may, 
upon  such  conditions,  and  with  such  limitations 
and  restrictions  as  they  may  deem  proper,  re- 
mit fines  and  forfeitures,  commute  punishment, 
and  grant  pardons  after  conviction ,  in  all  cases 
except  treason  and  impeachment,  subject  to 
such  regulations  as  may  be  prescribed  by  law 
relative  to  the  manner  of  applying  for  pardons.'' 
Under  the  amendment  to  this  section,  adopted 
this  year,  the  secretary  of  state,  comptroller, 
and  commissioner  of  agriculture  take  the 
places  of  the  justices  of  the  supreme  court. 
Article  2  of  the  Constitution  divides  the  powers 
of  government  into  three  departments— legisla- 
tive, executive,  and  judicial — and  provides 
that  no  person  properly  belonging  to  one  of 
€be  departments  shall  exercise  any  powers  ap- 
pertaining to  either  of  the  others,  except  m 
cases  expressly  provided  for  by  the  Constitu- 
tion.    In   the  distribution  of    the  powers  of 


government  the  f ramers  of  our  Constitution  had 
the  right  to  lodge  the  pardoning  power  where 
they  saw  proper  in  the  departments  of  govern- 
ment. We  know  from  judicial  history  that 
the  pardoning  power  was  a  part  of  the  royal 
prerogative  m  England,  and  Chief  Justice 
Marshall,  in  speaking  for  the  court  in  United 
States  V.  Wilson,  82  U.  S.  7  Pet.  150,  8  L.  ed. 
640,  says:  "As  this  power  has  been  exercisi'd 
from  time  immemorial  hy  the  executive  of  that 
nation  whose  language  is  our  language,  and  to 
whose  judicial  institutions  ours  bear  a  close 
resemblance,  we  adopt  their  principles  respect- 
ing the  operation  and  effect  of  a  pardon,  and 
look  into  their  books  for  the  rules  prescribing 
the  manner  in  which  it  is  to  be  used  by  the 
person  who  would  avail  himself  of  it."  As 
to  the  exercise  of  the  power  under  our  system 
of  government  we  must  look  to  our  organic 
law,  the  Constitution.  By  the  11th  section  of 
article  4  the  governor  alone  is  given  power  to 
suspend  the  collection  of  fines  and  forfeitures, 
and  grant  reprieves  for  a  period  not  exceeding 
sixty  days,  tor  all  offenses,  except  in  cases  of 
impeachment,  and  in  cases  of  conviction  for 
treason  the  legislature  can  pardon  on  the  sus- 
pension of  the  sentence  by  the  governor.  The 
12th  section  of  the  article,  as  amended,  con- 
fers power  upon  the  governor,  secretary  of 
state,  comptroller,  commissioner  of  agriculture, 
and  attorney  general  to  permanently  remit 
fines  and  forfeitures,  commute  punishment, 
and  grant  pardons  after  conviction,  in  all  cases 


DQSty  before  convlctiOD.  The  court  distlniruishes 
the  cases  of  Btate  v.  Sloss,  and  State  v.  Fleroiner, 
«upra.  on  the  irround  that  they  were  decided  under 
coDStitutioos  which  did  not  limit  the  govemor^s 
power  to  pardon  to  cases  after  conviction,  and 
says  the  lanjfuaire  used  therefore  amounts  to  an 
absolute  grant  of  all  the  pardoningr  power  of  the 
«tate  to  the  executive,  and  therefore  is  an  inhibi- 
tion against  the  legislative  branch  interfering  with 
it.  It  further  distinguishes  the  case  of  State  v. 
Fleming  on  the  ground  that  Fleming  was  convicted 
before  he  knew  of  the  legislative  resolution  pro- 
hibiting his  punishment,  and  stood  before  the 
court  in.  the  light  of  one  who  bad  waived  his 
pcu^on. 

The  Arkansas  case  of  State  v.  Nichols,  sutrra,  was 
•one  of  those  which  arose  under  statutes  of  various 
southern  states  granting  amnesty  and  pardon  for 
offenses  committed  during  the  time  of  the  war. 
The  Arkansas  statute  gave  amnesty  for  all  crimes 
except  rape  committed  between  May  6, 1861,  antl 
July  4, 1806,  if  convictions  had  not  yet  been  had.  A 
similar  statute  in  North  Carolina  granted  amnesty 
to  aU  soldiers  of  the  United  States  or  of  the  con- 
federate states  or  of  the  state  for  acts  done  in  dis- 
charge of  their  duties  or  under  orders  as  soldiers 
prior  to  January  1,  1886.  State  v.  Blalook,  Phill. 
Jj.24St, 

This  act  is  held  applicable  to  homicide  growing 
out  of  war  matters.    State  v.  Shelton,  66  N.  C.  294. 

But  it  is  held  inapplicable  to  any  crime  that  did 
not  grow  out  of  any  war  duties  or  war  passions. 
State  V.  Cook,  Phill.  L.  535;  State  v.  Haney,  67  N.  C. 
467. 

These  amnesty  acts  are  held  to  be  irrevocable  and 
to  give  a  vested  right  whteh  cannot  be  taken  away 
by  a  repeal.  State  v.  Keith,  63  N.  C.  140;  State  v, 
Nichols,  36  Ark.  74,  7  Am.  Rep.  600. 

But,  to  the  contrary,  it  was  held  in  Michael  v. 
State,  40  Ala.  381,  that  a  repeal  of  such  a  statute 
would  preclude  its  operation  as  a  defense  in  favor 
of  one  who  bad  not  previously  accepted  it. 

The  Kentucky  amnesty  act  was  held  inapplicable 
84  L.  R.  A. 


to  guerrillas  or  other  unlicensed  trespassers  and 
limited  to  soldiers  of  either  army  for  acts  done  un- 
der color  of  or  by  compulsion  of  military  author- 
ity.   Haddix  v.  Wilson,  8  Bush,  WS. 

In  the  Kentucky.  North  Carolina,  and  Alabama 
cases  the  power  of  the  legislature  to  enact  such 
amnesty  laws  is  assumed  without  question. 

The  power  of  Congress  to  grant  amnesty  has  been 
the  subject  of  much  discussion  and  conflict  of* 
opinion,  (ingress  has  assumed  the  power  in  many 
instances  by  special  acts  to  remove  the  disabilities 
of  certain  individuals  for  participation  in  rebellion. 
Some  of  these  acts  of  (^ngrress  named  a  single  in- 
dividual, others  named  a  great  number  of  indi- 
viduals. Section  13  of  the  confiscation  act  of  July 
17, 1862,  purporting  to  confer  upon  the  President 
power  to  grant  pardon  and  amnesty  in  certain 
cases.  But  while  President  Lincoln  made  reference 
to  this  act  of  Congress,  in  his  proclamation  of 
Decembers,  1869,  proclaiming  full  pardon  and  res- 
toration of  ail  rights  of  property,  except  as  to 
slaves,  to  persons  in  rebellion  on  condition  of  their 
taking  and  keeping  an  oath  of  loyalty,  he  ttegan  his 
proclamation  by  saying:  "Whereas  in  and  by  the 
Constitution  of  the  United  States  it  is  provided  that 
the  President  shall  have  power  to  grant  reprieves 
and  pardons,'^  and  very  plainly  showed  that  he 
based  his  authority  to  grant  the  proclamation  upon 
the  provisions  of  the  Constitution,  and  not  upon  the 
act  of  Congress.  His  reference  U)  the  act  of  Con- 
gress wat>:  *' W  h(?rea8  the  congressional  declaration 
for  a  limited  and  conditional  pardon  accords  with 
well-established  Judicial  exposition  of  the  pardon- 
ing power."  It  is  also  matter  of  history  that  the 
sweeping  proclamation  of  amnesty  Issued  by  Presi- 
dent Johnson  was  based  entirely  upon  his  consti- 
tutional right,  and  that  the  attempt  of  Congress  to 
limit  the  effect  of  this  amnesty  and  pardon  was  held 
by  the  Supreme  (^ourt  of  the  United  States  to  be 
ineffectual.  United  States  v.  Klein.  80  U.  S.  13  Wall. 
128,  2Q  L.  ed.  .519:  Kr  jHirte  Garland,  71  U.  S.  4  Wall. 
:J33, 18  L.  ed.  mi. 

But  the  power  of  the  legislative  department  to 
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dusioDs  stated,  it  is  evident  that  an  attempt  on 
the  pan  of  the  legislature  to  exercise  any  part 
of  the  pardoning  power  exclusively  conferred 
upon  the  board  of  pardons  by  §  12,  article  4,  of 
the  Constitution,  would  be  in  conflict  with  that 
instrument,  and  therefore  void. 

The  act  relied  on  to  qualify  the  witness. 
Bishop,  provides  for  his  restoration  to  **civil 
rights."  There  is,  in  a  section  in  the  suffrage 
and  eligibility  article  of  the  Constitution,  a 
provision  that  no  person  convicted  of  felony  by 
a  court  of  record  shall  he  qualified  to  vote  at'any 
election  unless  restored  to  civil  rights,  and 
within  the  meaning  of  this  provision  it  may  be 
that  the  elective  franchise  is  embraced  within 
the  civil  rights  contemplated.  To  accomplish 
the  purp<)se  for  which  the  act  of  1895  is  in- 
voked, it  must  have  the  effect  to  relieve 
Howard  Bishop  from  the  disability  of  not  be- 
ing able  to  testify  as  a  witness  attaching,  under 
the  law,  to  the  conviction  of  the  crime  of  lar- 
ceny. This  disability  is  as  much  a  part  of  the 
pains  and  penalties  of  the  violated  law  as  in- 
carceration, and  after  conviction  it  attaches  as 
surely  as  any  other  part  of  the  punishment. 
In  OUT  judgment  the  power  to  commute  pun- 
ishment and  grant  pardons  for  crimes  after 
conviction  has  been  conferred  upon  the  gov- 
j^mor,  the  secretary  of  state,  comptroller,  com- 
missioner of  agriculture,  and  attorney  general, 
and  it  is  not  competent  for  the  legislature  to 
exercise  such  power.  In  this  view  it  is  not 
necessary  to  determine  definitely  whether  the 
restoration  to  civil  rights  as  provided  in  the 


act  would  include  the  restoration  of  com- 
petency to  testify  as  a  witness,  lost  by 
reason  of  the  conviction  of  crime,  as  Bishop 
could  not  testify  by  virtue  of  the  act  unless 
it  had  such  effect,  and  to  so  construe  it 
would  place  it  in  antagonism  to  the  Constitu- 
tion. Bishop  should  not  have  been  permitted 
to  testify,  and  for  the  error  in  this  respect  the 
judgment  must  be  reversed.  In  addition  to 
the  authorities  cited,  the  following  bear  on  the 
subject  of  pardons  and  its  proper  exercise: 
State  V.  Foley,  15  Nev.  64,  37  Am.  Rep.  458: 
PeopU  V.  Bowen,  48  Cal.  439,  18  Am.  Rep.  148; 
People,  Forsyth,  v.  Monroe  County  Ct.  of 
Sessions,  141  N.  Y.  288,  23  L.  R.  A.  856;  Haley 
V.  Clark,  26  Ala.  439;  State  v.  Fleming,  7 
Humph.  152,  46  Am.  Dec.  78;  OgUtree  v. 
Dozier,  59  Ga.  800;  Baldwin  v.  Scoggin,  15 
Ark.  427;  State  v.  Nichols,  20  Ark.  74.  7  Am. 
Rep.  600;  Sterling  v.  Drake,  29  Ohio  St.  457, 
23  Am.  Rep.  762;  Atty.  Oen.,  Taylor,  v. 
Brown,  1  Wis.  513;  People  v.  Moore,  62  Mich. 
496;  State  v.  Mclntire,  1  Jones,  L.  1,  59  Am. 
Dec.  566,  and  note. 

The  accused  made  an  application  for  a 
change  of  venue,  upon  which  affidavits  pro 
and  con,  were  filed.  The  application  was  de- 
nied. There  was  also  a  plea  in  abatement  of 
the  indictment,  alleging  certain  defects  in  the 
organization  of  the  grand  jury  that  presented 
the  indictment,  and  there  were  certain  proceed- 
ings on  this  plea.  We  do  not  think  there  was 
reversible  error  in  the  rulings  on  the  applica- 
tion for  change  of  venue  and  plea  in  abatement. 


the  condition  of  bis  paroleror  release,  is  held  to  vio- 
late a  oonstitutioDal  provision  ffiving  tbe  pardon- 
ing power  to  the  ffovemor  as  well  as  the  provision 
ffivinir  Judicial  power  to  tbe  courts.  (With  tbe 
above  case  is  a  rmit  as  to  suspension  of  sentence 
for  good  behavior,  and  as  to  conditional  pardons.) 

But,  on  the  other  hand,  in  State,  Atty.  Gen.,  v. 
Peters,  43  Ohio  Ht.  629,  a  statute  providing  that  the 
board  of  penitentiary  managers  may  establish  rules 
and  regulations  for  the  parole  of  prisoners  is  upheld 
as  valid  against  the  contention  that  it  interferes 
with  the  executive  power  to  reprieve  or  pardon. 

So,  a  statute  authorizing  a  court  to  suspend  sen- 
tence is  sustained  in  People,  Forsyth,  v.  Monroe 
Ooonty  Ct.  of  8e8slonB,  lil  N.  T.  288,  23L.  R.  A.  850. 
The  court  denies  that  this  statute  encroaches  on 
the  govemor^s  power  to  reprieve  and  pardon,  since 
it  holds  that  this  power  to  suspend  sentence  is  a 
common- law  power  of  the  court,  and  totally  dis- 
tinct and  different  from  the  power  to  grant  re- 
prieves and  pardons;  tmt  the  court  says  there  can 
be  no  doubt  that  if  the  amendment  distributed 
any  part  of  the  pardoning  power  conferred  upon 
the  executive  to  some  other  department  of  the 
government,  the  legislation  would  be  in  conflict 
with  the  Constitution  and  invalid. 

So,  a  statute  giving  an  appellate  court  power  to 
stay  sentence  of  death  or  of  tine,  pending  an  appeal, 
is  sustained  in  Parker  v.  State,  135  Ind.  584, 28  L.  R. 
A.  8G9,  and  it  is  held  that  the  governor's  power  to 
grant  reprieves  and  pardons  is  not  infringed 
thereby. 

So,  a  statute  providing  a  board  of  pardons  to  in- 
vestigate the  facts  on  a  petition  for  pardon  and  re- 
port to  the  governor  with  recommendations,  if  the 
recommendations  have  no  binding  force  upon  him. 
Is  sustained  In  Rich  v.  Chamberlain,  104  Mich.  486, 
27  L.  R.  A.  573.  The  basis  of  the  decision  is  that  the 
governor's  power  is  in  fact  unrestricted  by  tbe  act 
of  the  board,  since  he  is  entirely  at  liberty  to  disre- 
gard their  recommendations. 
34  L.  R  A. 


So,  fi  statute  which  authorizes  the  supension  of 
certain  penalties  of  a  prohibitory  liquor  law  in  any 
town  or  city  upon  certain  conditions,  including  the 
consent  of  a  specified  portion  of  the  electors,  is 
held  valid,  and  the  act  is  held  not  to  constitute  an 
infriogementof  the  governor's  pardoning  power. 
State,  Witter,  v.  Forkner  (Iowa)  28  L,  R.  A.  212. 
The  court  says;  *The  power  to  pardon  must  not 
be  confounded  with  the  power  of  dispensation  or 
suspension.  The  former  is  undoubtedly  a  preroga- 
tive of  the  executive,  while  the  latter  must  be  ex- 
ercised by  the  legiBlatlve  department  of  the  govern- 
ment." Reference  is  also  made  to  somewhat  simi- 
lar statutes  which  are  said  to  have  passed  unchal- 
lenged for  years,  such,  for  instance,  as  that  which 
provides  for  the  discharge  of  a  person  convicted 
for  intoxication  and  the  remission  of  bis  fine  upon 
giving  information  under  oath  as  to  the  person 
from  whom  he  obtained  the  intoxicating  liquor, 
and  the  statutory  provision  as  to  the  eflTect  of  mar- 
riage to  bar  an  indictment  for  seduction,  and  the 
provisions  for  tbe  bar  of  certain  prosecutions  upon 
a  compromise. 

But  a  statute  to  authorize  county  commissioners 
to  change  the  sentence  of  a  court  from  work  on  a 
chain  gang  to  the  hire  of  the  convict  to  a  private 
person  for  private  work  is  held  to  infringe  on  the 
governor's  exclusive  power  to  commute  sentences. 
Ogletree  v.  Dozier,  59  Ga.  800. 

On  the  other  band,  a  Missouri  case  upholds  a  stat- 
ute giving  a  Justice  power  to  commute  a  fine  to  im- 
prisonment for  a  definite  time  on  the  ground  that 
such  an  alternative  punishment  is  wholly  unlike  a 
pardon.    Ex  parte  Parker,  108  Mo.  551. 

These  cases,  so  far  as  they  support  legislation 
which  has  the  effect  to  relieve  from  punishment* 
are  based  on  distinctions  between  the  powers  actu- 
ally exercised  and  the  pardoning  power,  without 
at  all  deciding  that  the  legislature  can  exercise  the 
power  to  pardon.  B.  A.  R. 
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Under  the  laws  of  this  state  an  accused  is  en- 
titled to  be  tried  by  an  impartial  jury,  and 
when  it  shall  appear  to  the  trial  judge  that  a 
fair  and  impartial  trial  cannot  be  had  in  the 
county  where  the  offense  was  committed,  he 
should  direct  that  the  accused  be  tried  in  an- 
other county.  Under  our  decisions  this  matter 
is  left  largely  to  the  discretion  of  the  trial  court, 
and  its  ruling  on  such  matters  will  not  be  dis- 
turbed unless  it  appear  from  the  facts  pre- 
sented that  the  court  acted  unfairly  and  com- 
mitted a  palpable  abuse  of  a  sound  discretion. 
We  cannot  anticipate  what  the  evidence  will 
be  on  another  trial  of  the  case,  and  do  not  con- 


sider the  instructions  of  the  court  to  the  jury; 
but  we  direct  attention  to  the  general  proposi- 
tion stated  in  one  of  the  instructions,  that  an 
aggressor  in  a  personal  difficulty  can  never  be 
heard  to  acquit  himself  of  liability  for  its  con- 
sequences on  the  ground  of  self-defense.  With- 
out considering  now  whether  this  portion  of 
the  charge,  in  the  terms  stated,  contains  a  cor- 
rect proposition  of  law  under  any  state  of  cir- 
cumstances, it  may,  so  far  as  we  can  see,  be 
omitted  or  modified  in  this  c&se. 

The  judgment  will  be  reverned  and  a  new  trial 
ordered. 
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1.  A  Bpeclal  electton  upon  the  question  of 
iasuinff  municipal  bonds  cannot  be  held  where  the 
Constitution  provides  that  not  more  than  one 
election  shall  be  held  in  each  year,  but  such  ques- 
tion must  be  submitted  at  a  general  election. 

2.  Twothirdsofthe  voters  voting  at  an 
election  to  be  held  for  that  purpose,  whose  as- 
sent is  necessary  to  authorize  municipal  ipdebt- 
edness,  means  two  thirds  of  all  the  votes  cast  for 
any  purpose  at  the  election,  where  but  one  elec- 
tion can  be  held  during  the  year,  at  which  all 
questions  to  be  submitted  to  the  voters  must  be 
decided. 

3.  An  ordinance  providinip  for  the  sub- 
mimion  to  the  voters  of  the  question 

whether  or  not  park  bonds  shall  be  issued,  at  a 
specified  general  election,  and  authorizing  the 
issuance  of  the  bonds  "in  the  event  that  two 
thirds  of  those  voting  at  said  election  shall  vote 
in  favor,"  requires  a  favorable  vote  of  two  thirds 
6f  all  those  voting  at  the  Keneral  election. 

{Lamles,  J.,  dUmrfttif  from  FropoffUion  1.) 
(June  13, 18U6.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Chancery  Court  for  Jefferson  County 
in  favor  of  defendants  .in  an  action  to  enjoin 
defendants  from  issuing  bonds  for  park  pur- 
poses.    Berer^d. 

The  facts  are  stated  in  the  opinion. 

Mr.  Randolph  H.  Blain,  for  appellants: 

The  question  upon  the  issue  of  park  bonds 
could  only  be  submitted  or  voted  on  at  a 
general  election. 

Ky.  Const.  ^§  147.  148. 

Where  a  question  is  required  and  can  only 
be  submitted  and  voted  on  at  a  general  election, 
and  is  made  to  depend  on  a  majority  of  the 
votes  cast  at  such  election,  a  majority  of  allfthe 
votes  cast  at  the  election  is  required,  and  not 
merely  a  majority  of  the  votes  cast  on  the  par- 
ticular question." 


I  People,  Wheaton,  v.  Wiant,  48  111.  263; 
People,  MiteJiell,  v.  Warfield,  20  111.  160;  People, 
Davenport,  v.  Brown,  11  III.  478;  Bayard  v. 
Klinge,  16  Minn.  249;  Taylor  v.  Taylor,  10 
Minn.  107;  Ererett  v.  Smith,  22  Minn.  58;  En- 
yart  v.  HanacerTwp.  Trustees,  25  Ohio  St.  618; 
State,  Cope,  v.  Foraker,  46  Ohio  St.  677,  6  I^ 
R.  A.  422;  State,  Jones,  v.  Lancaster  County 
Comrs.  6  Neb.  474;  People,  Crowell,  v.  Law- 
rence, 86  Barb.  186;  State  v.  Winkelmeier,  85 
Mo.  103;  South  Bend  v.  Lewis,  138  Ind. 
512. 

In  Armour  Bros.  Bkg,  Co.  v.  Finney  County 
Comrs.  41  Fed.  Rep.  821.  it  is  said:  '*The 
words  *a  majority  of  all  the  votes  cast*  do  not 
mean  cast  at  a  poll  opened  for  the  purpose  of 
a  general  election,  but  cast  for  the  purpose  of 
such  assessment,  at  a  poll  opened  for  that 
purpose." 

Marion  County  Cmnrs.  v.  WinJdey,  20  Kan. 
36:  State,  Crooker,  v.  Echols,  41  Kan.  1;  Cass 
County  V.  Johnston,  95  U.  S.  369,  24  L.  ed.  417; 
Walker  v.  Oswald,  68  Md.  146;  Gillespie  v. 
Palmer.  20  Wis.  544;  Sanford  v.  Prentice,  28 
Wis.  358. 

Courts  are  steadfastly  opposed  to  the  pre- 
sumption that  a  ''majority  of  all  the  legal 
voters"  is  Intended,  because  that  would  lead  to 
an  inquir}' outside  of  the  ballot  box  and  require 
proof  as  to  who  is  a  legal  voter,  which  is  the 
first  case. 

Carroll  County  Supers,  v.  Smith,  111  U.  S. 
556.  28  L.  ed.  517. 

If  the  ballot  shows  that  a  minority  has  voted 
on  a  question  submitted  at  a  general  election, 
it  shows  that  it  is  a  minority  and  not  a  majority 
of  those  voting.  If  the  lawmaker  intends  to 
confine  the  evidence  to  those  voting  on  the 
question,  it  should  so  express  it  in  the  act,  oth- 
erwise the  rule  should  control. 

The  debates  in  the  constitutional  convention, 
and  the  statutes  of  Kentucky  on  the  subject, 
conclusively  show  that  by  the  expression  "two 
thirds  of  the  voters  voting  at  an  election  to  be 
held  for  that  purpose"  was  meant  two  thirds 
of  all  voting  at  a  general  election,  and  not 
simply  two  thirds  of  thOvse  voting  on  any  par- 
ticular question  submitted. 


Note.— As  to  what  constitutes  a  sufficient  major- 1  irei-soU  (Tenn.)  6  L.  R.  A.  310;  also  People,  Wells,  v. 
o  earr.van  election,  see  note  to  Lawrence  v.  In-  I  Berkeley  (Cnl.)  23  L.  R.  A.  838. 
R.  A. 
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Messrs,  Humphrejr  A;  DatIo,  with  Mr. 
H.  S.  Barker,  for  appellees: 

In  testing  the  validity  of  the  election  to  be 
lield  for  that  purpose  to  determine  whether 
these  bonds  should  or  should  not  be  issued,  the 
only  question  to  be  considered  is  whether  the 
votes  in  favor  of  issuing  the  bonds  were  more 
than  two  thirds  of  those  voting  for  that  pur- 
pose, f.  €.,  more  than  two  thirds  of  those 
voting  for  and  against  the  issue  of  the  bonds. 

When  the  Ck>nstitution  comes  to  define  what 
"elections"  shall  be  held  on  the  1st  Tuesday  {n 
November  it  carefully  limits  it  to  the  election 
•of  "officers." 

Fidelitiy  Trust  db  8,  V,  Co,  v.  MorganfiM,  96 
Ky.  564.1 

The  question  whether  bonds  should  be  issued 
by  the  city  of  Louisville  was  a  Question  which 
was  not  constitutionally  to  be  suomitted  on  the 
•dav  in  November  at  which  the  elections  for 
ofiQcers  were  to  be  held,  but  could  have  been 
submitted  to  a  vote  of  the  people  on  any  day 
4Uid  at  any  time  that  the  legislature  should  fix. 

No  one  would  have  pretended  if  this  election 
had  been  fixed  and  held  in  August  or  Septem- 
.ber  that  the  question  submitted  to  the  voters 
was  to  be  decided  otherwise  than  by  adding 
jxp  the  total  vote  cast  on  this  ''question  suf 
mitted  to  them"  and  seeing  whether  two  thirds 
of  those  voting  on  the  "question  so  submitted" 
were  in  favor  of  the  issuing  of  the  bonds. 

CarroU  County  Supers,  v.  8mith.  Ill  U.  8. 
556.  28  L.  ed.  517:  McCrary,  Elections,  8d  ed. 
§  173. 

The  fact  that  the  legislature  or  the  city  ordi- 
nance happened  to  fix^  for  the  sake  of  economy, 
the  same  day  on  which  elections  were  being 
held  for  other  purposes  or  to  elect  candidates 
'Cannot  in  any  manner  change  the  principle  or 
the  result. 

When  a  matter  is  submitted  to  the  vote  of 
the  people  the  question  of  its  passage  or  rejec- 
tion is  to  be  determined  by  the  vote  of  those 
people  who  choose  to  express  themselves  upon 
that  subject — for  or  against  it;  and  is  not  to  be 
determined  by  persons  not  voting  upon  it. 

QiUespie  v.  Palmer,20  Wis.  644;  Tbomp. 
♦Corp.  §  728;  CarroU  County  Supers,  v.  Smith, 
111  U.  8.  565,  28  L.  ed.  520. 

Where  a  question  is  to  be  settled  by  a  vote 
.of  the  majority  or  two  thirds  of  the  "  voters 
voting  at  an  election  to  be  held  for  that  pur- 
pose, it  means  that  it  is  to  be  settled  by  the 
votes  cast  on  the  question  submitted,  and  not 
by  the  votes  cast  In  elections  held  for  other 
purposes  or  upon  other  questions. 

Armour  Bros,  Bkg,  Co.  v.  Finney  County 
Comrs.  41  Fed.  Rep.  821;  Waikery,  Oswald,  68 
Md.  155;  8t,  Joseph  Twp.  v,  Rogers,  88  U.  8.  16 
Wall,  644,  21  L.  ed.  328;  Cass  County  v.  John- 
ston, 96  U.  8.  860,  24  L.  ed.  416;  State,  Lara- 
bee,  V.  Barnes,  8  N.D.  819;  Metcalfe  v.  SeattU, 
1  Wash.  802;  QUUspie  v.  Palmer,  supra;  Ma- 
rion County  Comrs.  v.  WinJdey,  29  Kan.  86; 
State,  Durkheimer,  v.  Grace,  20  Or.  154;  State, 
Crooker,  v.  Elehols,  40  Kan.  1;  Sar^fordv,  Pren- 
tice, 28  Wis.  358;  Boleomby.  Davis,  56  111.  418; 
Constitutionctl  Prohibitory  Amendment,  24 
Kan.  721;  Smith  v.  Procter,  180  N.  Y.  819, 14 
L.  R.  A.  403. 

Neither  parol  evidence,  nor  registration 
lists,  nor  the  records  of  the  numbers  of  voters 
in  previous  elections,  can  be  looked  to,  to  show 
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that  the  majority  cast  for  a  proposition — at  a 
special  election  where  it  alone  is  voted  for — is 
not  the  real  majoritv  in  fact  of  the  actual 
number  of  voters  in  the  district 

CarroU  County  Supers,  v.  Smith,  111  U. 
8.  556,  28  L.  ed.  517;  Douglass  v.  Pike  County, 
101  U.  8.  685.  25  L.  ed.  SlUBasseU  v.  StaU, 
Reniek,  37  Mo.  270;  State  v.  Binder,  88  Mo. 
450;  Knox  County  v.  Ninth  Nat,  Bank,  147 
U.  8.  99,  87  L.  ed.  96;  DiU.  Mun.  Corp.  4th 
ed.  §  277:  Cooley.  Const.  Lim.  6th  ed.  779;  Mc- 
Crary,  Elections,  8d  ed.  178;  First  Parish  in 
Sudbury  v.  Stearns,  21  Pick.  154;  Vance  v. 
AusteU,  45  Ark.  406;  Richardson  v.  McRey- 
nolde,  114  Mo.  641;  TcOer  v.  Seattle,  1  Wash. 
808. 

Were  the  language 'of  the  Indiana  Constitu- 
tion like  ours,  the  Indiana  court  would  hold 
the  way  we  contend  for. 

Lamb  v.  Cain,  129  Ind.  486,  14  L.  R  A. 
518;  RushviUe  Oas  Co.  v.  RushviUe,12l  Ind.  209, 
6  L.  R.  A.  315. 

The  law  does  not  permit  the  absent  or  in- 
different to  neutralize  the  efforts  of  the  public 
spirited  and  enterprising,  but  compels  every 
one  who  would  make  hts  influence  effective  to 
attend  the  meeting  and  vote  in  the  manner 
provided  by  law. 

Smith  V.  Procter,  180  N.  Y.  819, 14  L.  R  A. 
408. 

As  the  Constitution  does  not  derive  its  force 
from  the  convention  which  framed,  but  from 
the  people  who  ratified  it,  the  intent  to  be  ar- 
rived at  is  that  of  the  people;  and  it  is  not  to 
be  supposed  that  they  have  looked  for  any 
dark  or  abstruse  meaning  in  the  words  em- 
ployed, but  rather  that  they  have  accepted 
them  in  the  sense  most  obvious  to  the  common 
understanding,  and  ratified  the  instrument  in 
the  belief  that  that  was  the  sense  designed  to 
be  conveved 

Exchange  Bank  Y.'Bines,  8  Ohio  St.  47;  Cool- 
ey, Const.  Lim.  6th  ed.  80,  81. 

The  proper  construction  of  this  clause  had 
been  thoroughly  settled  by  the  courts  long 
before  it  was  adopted  into  our  new  Constitu- 
tion, and  where  a  clause  or  language  has  re- 
ceived a  construction  bv  the  courts  of  the  states 
where  it  was  formerly  used,  and  it  is  then 
adopted  by  a  convention  or  legislature  of  our 
state,  it  will  be  considered  as  adopted  within 
the  construction  previously  given. 

Metropolitan  R,  Co.  v.  Moore,  121  U.  8.  558, 
80 L.  ed.  1022;  CoolamY.  DouU  188U.8. 228, 88 
L.  ed.  597;  AUen  v.  Ramsey,  1  Met  (Kjr.)  687; 
Cooley,  Const.  Lim.  6th  ed.  66,  note;  Endlich, 
Interpretation  of  Statutes,  g  580;  McDonald  v. 
EoDcy,  110U.8.  619,  28  L.  ed.  269. 

The  phraseolo^  of  this  section  of  the  new 
Kentucky  Constitution  has  often  been  con- 
strued before  its  adoption  here. 

Metcalfe  v.  Seattle,  1  Wash.  802;  Walker  v. 

Oswald,  68  Md.  155;  CarroU  County  Supers,  v. 

Smith,  111  U.  8.  556,  28  L.  ed.  517;  Sanford  v. 

Prentice,  28  Wis.  858;  Knox  County  v  Ninth 

Nat.  Bank,  147  U.  8.  99,  87  L.  ed.  96:  Vance 

V.  AusteU,  45  Ark.  406;  Ric/iardson  v.  McRey- 

nolds,  114  Mo.  641;   Tester  v.  Seattle,  1  Wash. 

808;  Douglass  v.  Pike  County,  101  U.  8.  679, 

25  L.  ed.  969;  Cass  County  v.  Johnston,  95  U. 

8. 869, 24  L.  ed.  417;  South  Bend  v.  Lewis,  188 

I  Ind.  512;  McCrarv,  Elections,  §  178;  Endlich, 

I  Interpretation    of  Statutes,  §530;   BYanktin 
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County  Ct.  v.  Depant  Bank,  87  Ky.  882;  Peo- 
pU,  MiieheU,  v.  WarJUM,  20  111.  163;  LauU- 
viUe  <fe  JV.  R.  Co,  ▼.  DavicUon  County  Ct.  1 
Sneed,  692,  62  Am.  Dec.  424;  Bridgeport  v. 
HouaaUmic  R,  Co,  15  Conn.  475:  8taU,  Basutt, 
V.  Renick,  37  Mo.  270;  8t,  Joaeph  Tiop.  v. 
Rogers,  88  U.  S.  16  Wall.  644,  21  L.  ed.  828; 
Everett  v.  Smith,  22  Minn.  53;  State  v.  Binder, 
38  Mo.  450;  People,Qaines,y, Garner,^! 111.  253. 

Da  Relle*  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  for  an  injunction  to 
restrain  the  city  of  Louisville  from  issuing 
$1,000,000  of  bonds  for  park  purposes. 
There  were  two  grounds  alleged  for  the  in- 
iunction,  the  first  and  main  ground  urged  be- 
ing that  at  the  election  of  November  6, 1894, 
the  question  of  the  issue  of  bonds  was  sub- 
mitted to  the  voters  of  the  city,  and  that  the 
proposition  to  issue  did  not  receive  the  assent 
of  two  thirds  of  the  voters  thereof,  within  the 
meaning  of  §  157  of  the  Constitution,  and 
^  2854  of  the  Kentucky  Statutes.  It  appears 
that  at  the  election  there  were  cast  in  the  city 
of  Louisville  a  total  of  82,425  votes,  and  that 
on  the  question  of  the  issue  of  park  bonds 
there  were  cast  only  9,204  votes,  of  which 
6,483  were  cast  in  favor  of  the  issue,  and  2,721 
against  it.  Section  157  of  the  Constitution 
provides  that  ''no  coupty, city,  town,  taxing 
district,  or  other  municipality,  shall  be  author- 
ized or  permitted  to  become  indebted  in  any 
manner,  or  for  any  purpose,  to  an  amount  ex- 
ceeding in  any  year  the  income  and  revenue 
j>rovided  for  such  year,  without  the  assent  of 
two  thirds  of  the  voters  thereof,  voting  at  -  an 
election  to  be  held  for  that  purpose;  and  anj 
indebtedness  contracted  in  violation  of  this 
section  shall  be  void."  It  is  contended  for  ap- 
pellants that,  the  total  number  of  votes  cast  at 
the  election  in  favor  of  the  bond  issue  being 
less  than  two  thirds  of  the  whole  number  cast 
at  the  election,  the  bond  issue  failed  to  carry, 
upon  the  ground  that  the  section  referred  to 
requires  that  two  thirds  of  the  total  vote  cast  at 
the  election  shall  be  cast  in  favor  of  the  issue. 
Appellees  contend  that  the  words,  *'  two  thirds 
of  the  voters  thereof  voting  at  an  election  to 
be  held  for  that  purpose,"  restrict  us  to  the 
consideration  of  the  total  number  of  votes 
cast  for  and  against  the  question  of  issuing 
bonds,  and  that,  therefore,  more  than  two  thirds 
of  the  votes  of  those  voting  "for  that  purpose" 
were  cast  in  favor  of  the  bond  issue.  In  other 
words,  appellees'  contention  is  that,  in  the 
''election  held  for  that  purpose,  only  the  votes 
cast  for  that  purpose—for  and  against  the  bond 
issue — can  be  considered,  and  that  no  account 
can  be  taken  of  votes  cast  for  other  purposes, 
such  as  the  election  of  officers,  although  cast  on 
the  same  day. 

Qreat  stress  was  laid  bv  appellees'  counsel 
upon  the  argument  that  the  legislature  might 
have  provid^  for  the  submission  of  the  ques- 
tion of  the  bond  issue  at  a  special  election,  held 
on  a  different  day  from  the  regular  annual 
election,  and  at  which  no  other  question  or 
election  was  determined;  and  as  at  such  spe- 
cial election  only  the  votes  cast  upon  the  bond 
issue  could  be  considered,  though  the  vote 
might,  and  probably  would,  be  much  less  than 
the  vote  cast  at  the  regular  annual  election, 
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therefore  "a  question  submitted  to  the  voters"" 
is  not  in  any  way  dependent  on  or  connected 
with  an  election  of  officers,  although  submitted 
on*  the  same  day  and  by  means  of  the  same  bal- 
lots; and,  as  the  Constitution  left  it  to  the  le^s- 
lature  to  determine  whether  the  question 
should  be  submitted  on  the  day  of  the  general 
election  or  on  some  other  da^,  the  action  of  the 
legislature  in  fixing  the  submission  for  the  same 
day  as  the  general  election  did  not  commingle 
or  make  them  interdependent.  In  support  of 
this  contention  the  case  of  Fidelity  Trust  d  S. 
V,  Co.  V.  MorganJUld,  96  Ky.  564,  is  relied  on. 
In  that  case  it  was  held  that  the  submission  of 
an  issue  of  bonds  for  municipal  purposes  might 
be  upon  a  different  day  from  that  of  the  gen- 
eral election.  After  careful  consideration  by  a 
full  bench,  a  majority  of  the  court  are  unable- 
to  adhere  to  the  doctrine  laid  down  in  that 
opinion.  Section  147  of  the  Constitution,  re- 
quiring elections  by  the  people  to  be  by  secret 
official  ballot,  provides  that  "the  word  'elec- 
tions' in  this  section  includes  the  decision  of 
questions  submitted  to  the  voters,  as  well  as 
the  choice  of  officers  by  them."  Section  148 
provides  that  "not  more  than  one  election, 
in  each  year  shall  be  held  in  this  state  or  in 
any  city,  town,  district,  or  county  thereof,  ex- 
cept as  otherwise  provided  in  this  Constitution. 
All  elections  of  state,  county,  city,  town,  or 
district  officers  shall  be  held  on  the  Ist  Tues- 
day after  the  1st  Monday  in  November."  It  is 
otherwise  provided  as  to  elections  for  school 
trustees  by  §  155,  which  excepts  those  elections 
from  the  provisions  of  §^  145  to  154  inclusive^ 
and  as  to  elections  for  taking  the  sense  of  the 
people  of  a  county,  city,  etc.,  as  to  whether 
liquors  shall  be  sold  therein,  by  §  61.  which 
provides:  "All  elections  on  this  question  may 
be  held  on  a  day  other  than  the  regular  election 
days."  In  this  section  the  word  "election"  is 
used  in  the  sense  provided  in  §  147,  and  this 
provision  indicates  clearly  that  the  word  is 
used  in  §  148  to  include  questions  submitted  to 
the  people,  for  otherwise  there  would  be  no 
need  for  the  permission  given  bv  §  61 .  By  g  152 
vacancies  in  the  general  assembly  may  be  filled 
at  a  special  election.  It  seems  clear  that  the 
provision  of  g  148,  that  not  more  than  one  elec- 
tion each  year  shall  be  held  in  this  state,  or  in 
any  city,  town,  district,  or  county  thereof,  ex- 
cept as  otherwise  provided  in  the  Constitution, 
applies  to  questions  submitted  to  the  voters; 
and  the  only  provision  otherwise  in  the  Con- 
stitution, in  reference  to  such  questions,  is  the 
one  in  regard  to  the  submission  of  questions  as 
to  the  sale  of  liquor.  When  it  is  considered 
that  the  manifest  purpose  of  the  framers  of  the 
Constitution,  and  of  the  people  who  ratified 
and  gave  it  effect,  was  to  put  limitations  upon 
the  power  of  the  local  authorities  in  the  matter 
of  incurring  debts  which  would  result  in  op- 
pressive taxation,  and  even  to  limit  the  power 
of  the  people  themselves  improvidently  to 
authorize  the  assumption  of  such  obligations, 
the  wisdom  of  the  restriction  of  such  elections 
to  the  day  of  the  general  election  is  evident. 
Not  onlv  is  a  much  larger  vote  ysually  brought 
out  on  the  occasion  of  the  general  election,  but 
the  people  at  large  are  usually  better  informed 
of  the  matters  upon  which  they  are  entitled  to 
vote,  by  reason  of  the  greater  interest  taken,, 
and  the  fuller  discussion  of  such  matters. 
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We  come  dow  to  the  maiD  questioD  presented 
io  this  record.  By  §  157  of  the  Constitution  it 
is  provided:  **No  city  .  .  .  shall  be  au- 
thorized or  permitted  to  become  indebted,  in 
any  manner  or  for  any  purpose,  to  an  amount 
exceeding,  in  any  year,  the  income  and  revenue 
provided  for  such  year,  without  the  assent  of 
two  thirds  of  the  voters  thereof,  voting  at  an 
election  to  be  held  for  that  purpose."  The 
object  of  this  provision  was  to  limit  the  power 
of  the  local  authorities  and  the  people  to  bur- 
den themselves  and  their  posterity  with  taxa- 
tion, except  upon  full  consideration,  and  by  the 
assent  of  the  people,  given  understandingly. 
In  order  to  effect  that  object  it  was  provided 
that  no  city  should  be  authorized  to  become 
indebted  in  excess  of  the  current  year's  reve- 
nue, without  the  assent  of  two  thirds  of  the 
voters  thereof,  voting  at  an  election  to  be  held 
for  that  purpose.  It  was  sought  to  protect  the 
people  from  their  own  improvidence  and  that 
of  their  local  officials,  and  such  a  construction 
must  be  ^ven  to  the  Constitution  as  will  give 
effect  to  Its  manifest  purpose.  There  could  be 
but  one  election  in  the  year  except  in  the  cases 
specially  provided  for.  This  question  was  to 
be  submitted  to  the  people  at  that  election.  It 
was  one  election,  though  held  for  several  pur- 
poses, and  was  in  no  sense  a  collection  of  elec- 
tions held  on  the  same  day.  One  of  the  pur- 
poses of  the  election  was  to  determine  this 
question,  which,  under  authority  of  the  Con- 
stitution, the  statute,  and  the  ordinance  passed 
in  accordance  therewith,  was  to  be  submitted 
to  the  voters  of  the  city.  It  was  required  that 
two  thirds  of  the  voters  of  the  city  voting  at 
such  election  should  give  their  assent  to  the 
bond  issue.  Assent  implies  action,  and  is  not 
mere  failure  to  dissent.  At  the  election  held 
for  the  purpose  of  electing  various  officers,  and 
for  the  additional  purpose  of  determining  the 
question  of  the  bond  issue,  there  were  cast 
82,425  votes,  and  of  all  those  voters,  voting  at 
the  election  held  for  those  purposes,  but  6.488, 
less  than  one  fifth  of  the  total  number,  gave 
their  assent  to  the  proposition  to  impose  on  the 
city  of  Louisville  the  burden  of  an  additional 
debt  of  a  million  of  dollars.  The  authorities 
which  to  a  greater  or  less  degree  bear  upon 
this  question  are  numerous  and  conflicting.  It 
may  be  conceded  that,  under  a  provision  like 
the  one  under  consideration,  it  is  not  necessary 
that  two  thirds  of  those  entitled  to  vote  should 
actually  vote  in  favor  of  the  proposition,  and 
that,  as  was  said  by  the  supreme  court  of  the 
United  States  in  Carroll  County  Supers,  v. 
Smith,  111  U.  S.  565, 28 L.  ed.  520,  "the  words 
'qualified  voters'  as  used  in  the  Constitution, 
must  be  taken  to  mean,  not  those  qualified  and 
entitled  to  vote,  but  those  qualified  and  ac- 
tually voting.  In  that  connection  a  voter  is 
one  who  votes,  not  one  who,  although  qualified 
to  vote,  does  not  vote."  To  the  same  effect  are 
many  authorities  cited  by  appellees, and  the  rea- 
son of  the  rule  is  well  stated  in  People,  Wheaton, 
V.  Wiant,  48  III.  268,  as  follows:  "It  was  held, 
in  Peopto,  MiteheU,  v.  Warfield,  20  111.  160,  that 
to  give  this  provision  of  the  Constitution  a  prac- 
tical operation  we  must  presume  that  it  was 
the  intention  of  the  framers  of  that  instrument 
that  the  voters  would  all  vote,  and  that  the 
majority  of  those  voting  should  determine  the 
question.  To  give  it  a  different  construction 
34L.R  A. 


would  involve  an  inquiry  whether  there  were 
other  voters  of  the  county  who  had,  from 
any  cause,  abstained  from  voting;  and  this 
would  lead  to  interminable  inquiry,  and  invite 
contests  in  such  elections  which  would  be  em- 
barrassing and  baneful,  if  it  did  not  destroy  all 
of  the  practical  benefits  of  laws  passed  under 
these  provisions  of  the  Constitution." 

But  we  are  met  with  a  very  different  ques- 
tion when  the  question  is  rec^uired  to  be  sub- 
mitted at  a  general  elrctioo,  is  one  of  the  pur- 
poses for  which  that  election  is  held,  and  is 
required  to  receive  the  assent  of  two  thirds  of 
the  voters  of  the  city  voting  at  that  election. 
In  such  case  the  result  depends  on  a  majority 
of  all  the  votes  cast  at  the  election  being  cast 
for  the  proposition,  and  not  merely  a  majority 
of  the  votes  cast  on  the  particular  question. 
In  the  case  of  People,  Wheaton,  v.  Wiant,  48 
111.  268,  the  Constitution  required  that  a  ma- 
jority of  the  voters  should  vote  in  favor  of  the 
removal  of  a  county  seat,  and  the  court  held, 
referring  to  the  case  in  20  111.  160:  "In  TFar- 
fi£ld*s  Com  there  was  no  vote  taken  at  that  elec- 
tion, except  upon  the  question  of  the  removal 
of  the  county  seat,  and  that  vote  was  adopted 
as  the  means  of  ascertaining  the  number  of 
legal  voters  of  the  county,  and  whether  the 
majority  was  in  favor  of  or  against  removal. 
In  this  case,  however,  there  was,  at  the  same 
time,  an  election  held  for  circuit  judge,  which 
was  a  regular  election.  We  therefore  have,  in 
this  case,  additional  means  of  ascertaining  the 
whole  number  of  voters  of  the  county,  ft  the 
return  of  the  various  poll  books  of  the  county 
showed  a  larger  number  of  votes  cast  for  cir- 
cuit judge  or  other  officer  than  were  cast  for 
and  against  removal  of  the  county  seat,  then 
that  should  be  taken  as  the  number  of  voters 
of  the  county;  and  it  should  appear  that  a 
majority  of  the  voters  at  that  election  had  cast 
their  votes  in  favor  of  removal  before  the 
county  seat  could  be  changed.  It  is  not  the 
vote  cast  upon  that  single  question  that  is  to 
govern,  where  it  occurs  at  any  other  election 
held  at  the  same  time;  but  it  must  appear  that 
a  majority  of  all  the  votes  cast  at  that  election 
were  in  favor  of  removal.  When  there  is  no 
other  election  held  at  that  time,  the  returns  of 
the  officers  of  votes  on  that  question  will  gov- 
ern." So,  in  People,  Datenport,  v.  Broum,  11 
111.  478,  a  case  of  mandamus  to  compel  town- 
ship organization,  under  a  constitutional  pro- 
vision that  "the general  assembly  shall  provide 
by  a  general  law  for  a  township  organization 
.  .  .  whenever  a  majority  of  the  voters  of 
such  county,  at  any  general  election,  shall  so 
determine,"  the  court  said:  "The  language  is 
clear  and  explicit,  and  admits  of  but  one  mean- 
ing. It  does  not  mean  a  majority  of  those  vot- 
ing on  the  question  to  be  submitted,  but  a 
majority  of  all  the  legal  voters  in  the  county." 
In  Everett  v.  Smith,  22  Minn.  53,  the  Constitu- 
tion provided  that  the  question  should  be  "sub- 
mitted to  the  electors  of  the  county  or  counties 
to  be  affected  thereby  at  the  next  general  elec- 
tion after  the  passage  thereof,  and  be  adopted 
by  a  majority  of  such  electors;"  and  it  was  held 
that  the  provision  required  a  majority  of  the 
electors  voting  at  the  election,  and  not  a  ma- 
jority of  those  voting  on  the  question.  So,  in 
Ohio  {Enyart  v.  Hanover  Twp,  Trustees,  25  Ohio 
St.  618),  the  legislature  had  authorized  the  levy 
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of  a  tax  with  this  .proviso,  that  the  levy  should 
not  be  made  "until  a  majority  of  the  electors 
of  said  township  at  some  re/erular  election  shall 
vote  in  favor  of  said  levy;",  and  it  was  held 
that  a  majority  of  all  the  votes  cast  at  the  re^- 
lar  election  was  required,  and  not  a  majonty 
of  those  voting  on  the  question.  And  in  State, 
Cope,  V.  Foraker,  46  Ohio  St.  677.  6  L.  R.  A. 
422.  a  provision  of  the  Constitution,  that  ''if 
a  majoritv  of  the  electors  voting  at  such  elec- 
tion shall  adopt  such  amendments,  the  same 
shall  become  a  part  of  the  Constitution,"  was 
held  not  to  be  complied  with  by  a  majority  of 
the  votes  cast  on  the  amendment.  The  Ohio 
Constitution  had  another  provision  requiring 
the  adoption  of  amendments  which  had  been 
agreed  upon  by  conventions  "by  a  majority 
of  those  voting  thereon,"  and  the  court  called 
attention  to  the  difference  in  language,  saying 
that,  "if  the  framers  had  had  the  same  inten- 
tion in  framing  §  1  as  in  framing  §  8,  as  to 
how  the  majority  for  the  adoption  of  an 
amendment  should  be  ascertained,  they  would 
have  provided  in  that  section,  as  in  §  8,  that 
it  should  be  a  majority  of  those  voting  thereon, 
instead  of  a  majority  of  the  electors  voting  at 
such  election."  This  is  directly  in  point  in 
the  consideration  of  the  case  at  bar,  for  in 
§  256  of  the  Kentucky  Constitution  we  find  it 
provided  that  the  passage  of  an  amendment 
to  the  Constitution  shall  be  determined  by  "  a 
majority  of  the  votes  cast  for  and  a^inst  an 
amendment,"  and  in  (S  64  it  is  provided  that 
no  county  shall  be  divided,  etc.,  "unless  the 
malority  of  all  the  l^al  voters  of  the  county 
voting  on  the  question  shall  vote  for  the  same." 
So  that,  in  two  other  sections  of  the  instru- 
ment, the  convention  was  at  no  loss  for  apt 
words  with  which  to  limit  the  decision  to  the 
determination  of  those  only  who  should  vote 
upon  the  question.  In  State,  Janee,  v.  Lan- 
eaeter  County  Comrs.  6  Neb.  474,  the  Constitu- 
tion provided  for  a  township  organization 
"whenever  a  majority  of  the  legal  voters  of 
such  county,  voting  at  anv  general  election, 
shall  so  determine  ;  and  it  was  held  that,  as 
the  affirmative  vote  on  the  question  submitted 
was  less  than  a  majoritv  of  those  voting  at  the 
election,  the  proposition  was  defeated.  Tn 
StaU  V.  Winkelmeier,  85  Mo.  108,  authority 
was  claimed  under  a  legislative  grant  of  power, 
"whenever  a  majority  of  the  legal  voters" 
authorized  the  same,  and  the  majority  of  those 
voting  on  the  question  were  in  favor  of  the 
grant;  but  the  court  said:  "  It  is  evident  that 
the  vote  of  5,000  out  of  18,000  voters  is  not  the 
vote  of  a  majority."  The  case  of  Eogg  v. 
Bak&r  (Ky.)  81  S.  W.  726,  was  under  g  64  of 
the  Constitution  as  to  the  removal  of  a  county 
seat,  which  requires  "two  thirds  of  those  vot- 
ing "  to  decide.  That  case,  however,  was  de- 
ciaed  largely  on  the  ground  that  the  voters 
were  misled,  and  nothing  appears  in  the  record 
of  the  case  at  bar  to  show  that  the  voters  of 
Louisville  were  misled,  except  as  it  mav  be 
argued  inferentially  from  the  language  of  the 
statute  and  the  ordinance  and  the  smallness  of 
the  vote  cast  upon  the  question. 

Little  weight  can  be  given  the  argument 
drawn  from  the  fact  that  at  a  general  election 
candidates  for  various  offices  may  be  elected, 
notwithstanding  other  candidates  for  other 
offices  may  have  received  more  than  twice  as 
"^L.^  A. 


many  votes.  The  statute  of  elections  provides 
the  person  receiving  the  <  highest  number  of 
votes  for  any  office  shall  be  declared  elected  to 
that  office,  and  the  election  is  decided  by  a 
plurality  of  votes.  Moreover,  it  may  well  be 
considered  that  there  is  an  essential  difference 
between  the  action  of  electors  in  voting  for  a 
candidate  for  office,  and  in  assenting  to  the 
creation  of  a  municipal  debt.  The  former  is 
the  exercise  of  a  political  privilege,  the  mere 
selection  of  a  person  to  perform  officially 
duties  which  have  been  annexed  to  a  particu- 
lar office;  and  it  is  fair  to  presume  that  those 
who  do  not  participate  in  the  election  consent 
to  be  governed  by  those  who  do.  But  the  lat- 
ter is  the  authorization  of  a  contract  by  which 
the  people  of  the  locality  incur  obligations, 
and  bind  their  property  to  the  payment  of  a 
debt;  and  it  is  natural  to  expect  that  the 
language  used  in  relation  to  it  will  be  differ- 
ent, that  definite  action  will  be  required  of  a 
majority  of  the  voters,  and  that  it  will  be  re- 
quired that  their  assent  thereto  shall  be  ex- 
pressed. And  so  we  find  it  in  the  Constitu- 
tion and  the  statute.  If  the  submission  were, 
permitted  to  be,  and  were,  in  fact,  submitted 
at  an  election  at  which  no  votes  were  cast  ex- 
cept upon  the  proposition,  it  might  very  well 
be  concluded  that  the  words  "two  thirds  of 
the  voters  of  the  city "  meant  two  thirds  of 
those  who  see  fit  to  exercise  ttieir  privilege,  and 
that  the  ballot  box  is  the  only  test  to  be  ap- 
plied. LouiwiUe  db  N.  R,  Co,  v.  Davidson 
County  a.  1  Sneed,  687,  62  Am.  Dec.  424.  In 
this  case  the  test  of  the  ballot  box  shows  that 
only  one  fifth  of  the  voters  who  voted  at  the 
election  gave  their  assent  to  the  proposition. 

There  were  many  authorities  cited  on  both 
sides  of  this  question,  but  it  would  be  un- 
profitable to  review  them  in  detail.  A  very 
interesting  analysis  of  a  large  number  of  them 
is  given  in  South  Bend  v.  Leu>is,  88  Ind.  512. 
It  will  be  found  that  they  have  turned,  in  some 
cases,  upon  the  settled  policv  of  the  Constitu- 
tion which  was  under  consideration,  as  in  the 
case  of  Metcalfe  v.  SeaUle,  1  Wash.  802,  which 
at  first  blush  appears  to  be  directly  in  point 
against  the  conclusion  reached  by  this  court. 
In  most  of  the  cases,  the  court's  conclusions 
were  reached  by  considering,  not  only  the 
language  of  the  provision  in  question,  but  all 
other  relevant  sections  of  the  instrument,  as 
well  as  its  general  intent.  These  differ  in  the 
different  cases,  and  it  is  not  surprising  that  the 
courts  have  apparently  differed  in  the  weight 
which  they  have  attached  to  the  arguments 
drawn  from  them.  Several  of  the  cases  cited 
have  been  doubted  or  qualified  in  subsequent 
cases.  One  of  them  (OilUapie  v.  Pahner,  20 
Wi&  544),  much  relied  on  by  counsel  for  ap- 
pellees, has  since  been  referred  to  by  the  chief 
justice  of  the  Wisconsin  court  as  one  of  a  num- 
ber of  cases  "  which  have  long  been  a  reproach 
to  the  court,"  as  "judgments  proceeding  upon 
policy  rather  than  upon  principle."  B^ndr. 
Wiseonnn  C.  R.  Co,  45  Wis.  548.  In  all  of 
the  cases  the  object  sought  was  the  intent  of 
the  instrument. 

In  the  case  at  bar  not  much  consideration 
has  been  given  to  the  debates  of  the  conven- 
tion, though  the  members  who  spoke  appear  to 
have  given  §  157  the  same  construction  with 
this  court;  "  for,  as  the  Constitution  does  not 
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derive  its  force  from  the  conyeDtion  which 
framed  it,  but  from  the  people  who  ratifled  it, 
the  intent  to  be  arrived  at  is  that  of  the  people, 
and  it  is  not  to  be  supposed  that  thevhave 
looked  for  any  dark  or  abstruse  meaning  in 
the  words  employed,  but  rather  that  they  have 
accepted  them  in  the  sense  most  obvious  to 
the  common  understanding,  and  ratifled  the 
instrument  in  the  belief  that  that  was  the  sense 
debigned  to  be  conveyed."  Cooley,  Const. 
Lim.  6th  ed.  pp.  80,  81.  "Its  terms  must  be 
taken  in  the  ordinary  and  common  accepta- 
tion, because  they  are  supposed  to  have  been 
so  understood  by  the  iramers  and  by  the 
people  who  adopted  it."  3tate^  Jone»,  v.  Lan- 
easier  County  Comn.  6  Neb.  474.  These  con- 
siderations have  led  us  to  reject  the  construc- 
tion contended  for  by  appellees,  of  which  it 
may  be  said,  in  the  language  of  the  Ohio  court 
in  Slate,  Gape,  v.  Foraker,  46  Ohio  St.  677,  6 
L.  K  A.  422:  '*  But  one  of  the  most  obvious 
objections  to  this  construction  is,  that  it  re- 
quires to  be  demonstrated  by  such  a  labored 
process  of  occult  reasoning  upon  the  meaning 
of  words  and  phrases,  so  different  from  the 
apparent  meaning,  as  to  warrant  the  belief 
that  it  never  occurred,  either  to  the  framers  of 
the  Constitution,  or  to  the  people  who  adopted 
it."  And  in  this  case  we  cannot  believe  that 
any  considerable  number  of  the  voters  who 
read  §  157  of  the  Constitution  before  voting 
for  its  adoption  thought  for  a  moment  that 
that  provision,  upon  its  face  restrictive  of  the 
power  to  create  additional  indebtedness,  could 
be  so  construed  as  to  authorize  the  creation  of 
a  $1,000,000  debt,  upon  the  vote  of  some 
6,000  out  of  thirty-odd  thousand  voters  ac- 
tually at  the  polls.  We  are  not  unmindful  of 
the  need  for  parks  in  a  great  city,  and  the 
benefits  of  a  pork  system  such  as  the  one  pro- 
posed and  in  part  instituted  in  the  city  of 
Louisville,  but  the  people  who  are  to  bear  the 
burden  must  give  their  assent  to  the  creation 
of  the  debt  to  be  incurred  for  the  purpose. 

There  is  another  ground  upon  which  this 
conclusion  might  be'  rested.  The  constitu- 
tional provision  is  restrictive.  It  forbids  the 
creation  of  the  debt  unless  upon  the  assent  of 
two  thirds  of  the  voters,  etc.  Had  g  157 
provided,  as  in  §  64,  that  it  should  not  be 
authorized  unless  two  thirds  of  the  voters  of 
the  city  **  voting  on  the  question  shall  vote  for 
the  same,"  that  would  not  have  required  the 
legislature  to  authorize  the  submission  of  the 
question,  nor  the  city  authorities  to  submit  it. 
So,  as  the  right  to  submit  might  have  been 
denied  altogether,  it  might  be  given  with  ad- 
ditional restrictions,  as  the  requirement  of  a 
three-fourths  vote;  and  when  the  city  council, 
by  ordinance,  provided  for  the  submission  to 
the  vote  of  the  people,  it  might  have  imposed 
an  increased  restriction.  So  that,  if  we  were 
of  opinion  that  the  Constitution  required  only 
two  thirds  of  those  voting  on  the  question,  we 
must  still  look  to  the  act  and  the  ordinance  to 
find  if  they,  or  either  of  them,  require  any  ad- 
ditional prerequisite  to  the  bond  issue.  The 
statute  »  as  follows:  *'Sec.  2854.  For  the 
purpose  of  raising  money  for  the  purchase  or 
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improvement  of  lands  for  park  property,  the 
general  council  of  a  city  may,  by  ordinances^ 
submit  to  the  qualified  voters  of  the  city  the 
question  as  to  whether  the  city  shall  issue 
bonds,  with  interest  coupons  attached,  to  the 
amount  and  of  the  character  set  forth  in  such 
ordinances;  and  when  such  ordinance  is 
passed,  it  shall,  at  the  next  November  election, 
be  submitted  to  the  qualified  voters  of  the  city: 
and  if  it  receives  assent  of  two  thirds  of  those 
voting,  the  bonds  so  voted  shall  be  issued  by 
the  city,  and  delivered  to  the  board  of  park 
commissioners."  This  requires  the  proposi- 
tion to  be  submitted  at  the  November  election 
to  the  qualified  voters  of  the  city,  '*  and  if  it 
receives  assent  of  two  thirds  of  those  voting, 
the  bond  so  voted  shall  be  issued,"  etc.  What 
is  meant  bv  those  voting?  Clearly,  those  votr 
ing  at  the  November  election.  The  ordinance 
is  still  more  explicit  It  provides:  '*Sec.  5. 
At  the  November  election  of  1894,  there  shall 
be  submitted  to  the  qualified  voters  of  the  city 
of  Louisville,  the  question  as  to  whether  the 
city  shall  issue  said  bonds,  and  the  said  bonds 
shall  not  be  issued  unless,  at  said  election,  two 
thirds  of  those  voting  shall  vote  in  favor  of  the 
issuing  of  said  bonus  as  herein  provided.  In 
the  event  that  two  thirds  of  (hose  voting  at 
said  election  shall  vote  in  favor  of  issuing 
said  bonds,  then  the  fact  that  they  have  done 
so  shall  be  certified  to  by  the  mayor,  upon 
said  bonds,  and  the  said  bonds  shall  then,  but 
onlv  in  that  event,  be  issued  by  the  citv,  and 
delivered  by  the  mayor  to  the  ooard  of  park 
commissioners  of  the  city  of  Louisville,  to  be 
by  the  said  board  of  park  commissioners  used 
and  disposed  of  for  the  improvement  of  lands 
for  park  property  as  provided  by  law."  This 
requires  the  submission  at  the  November 
election  of  1894,  and  provides  that  the  bonds 
shall  not  be  issued  "unless  at  said  election 
[t.  e.  the  November,  1894,  election]  two  thirds 
of  those  voting  shall  vote  in  favor  of  issuing 
said  bonds.  ...  In  the  event  that  two 
thirds  of  those  voting  at  said  election  j^the  No- 
vember election]  shall  vote  in  favor  of  issuing," 
etc.  It  is  obvious  that  both  the  statute  and 
the  ordinance  require  the  favorable  vote  of 
two  thirdsof  those  voting  atthe  general  election. 

Landea*  J.,  dissents  from  that  part  of  this 
opinion  which  holds  that  questions  submitted 
to  the  people  must  be  submitted  at  the  regular 
election,  being  of  opinion  that  the  provision  in 
§  167,  requiring  the  assent  of  two  thirds  of  the 
voters  "  voting  at  an  election  to  be  held  for 
that  purpose,  requires  that  there  shall  be  a 
special  election  held  *'  for  that  purpose,"  and 
that  such  special  election  cannot  be  held  on 
the  regular  election  day,  the  words  quoted 
being  a  mandatory  provision  otherwise  within 
the  meaning  of  §  148.  LaAdea,  J.,  concurs, 
however,  in  the  other  principles  stated  in  the 
opinion. 

The  other  questions  raised  in  the  record 
need  not  be  considered.  For  the  reasons 
given,  the  judgment  is  reversed,  with  directions 
to  sustain  the  demurrer  to  the  first  paragraph 
of  the  answer,  and  for  further  proceedings 
consistent  with  this  opinion. 
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John  MULLAN.  Appt., 

STATE  of  California.  Respt. 
( Cal ) 

1.  The  courts  are  charnred  with  knowl- 
edge under  Code  Civ.  Proc.  fi  1876,  of  whatever 
18  established  by  law,  and  of  all  public  as  well  as 
private  acts  of  the  l^rtelatlve,  executive,  and  Ju- 
dicial departments  of  the  state. 

8,  A  mere  eonearrent  resolution  of  the 
leg^isUttore  to  which  the  executive  approval 
Is  not  afSxed,  as  In  case  of  a  statute,  althouflrb  It 
Is  passed  upon  the  governor's  recommendation  to 
ratify  his  appointment  of  an  a«rent  for  the  state, 
and  expressly  directs  him  to  allow  a  certain  com- 
pensation, is  not  an  ^'express  authority  of  law" 
which  can  authorize  a  contract  which  will  be  the 
basis  for  a  claim  against  the  state,  under  Const, 
art.  4,  6  32,  requiring  ''express  authority  of  law" 
therefor,  and  S  15  of  the  same  article  providing 
that  'iio  law  shall  be  passed  except  by  bill." 

3.  A  state  Is  not  estopped  from  denying  the 
validity  of  a  contract  made  without  authority, 
because  the  contractor  has  in  good  faith  per- 
formed services  under  it,  since  he  must  at  his 
peril  know  the  authority  of  those  who  seem  to 
act  for  the  state. 

(October  24, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Superior  Court  for  ibe  City  and  County 
of  San  Francisco  in  favor  of  defendant  in  an 
action  brought  to  recover  compensation  for 
services  renoered  to  the  state.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Reddjr,  Campbell,  Sb  Metson» 
for  appellant: 

It  is  not  the  office  of  a  demurrer  to  state  facts 
but  to  raise  an  issue  of  law  upon  the  facts  stated 
in  the  pleadings  demurred  to. 

Cook  V.  De  la  Guerra,  24  Cal.  287;  Wise  v. 
Williams,  72  Cal.  544;  Harmon  v.  Page,  82  Cal. 
448;  Cameron  v.  San  Francisco,  68  Cal.  891. 

The  words  "authority  of  law"  have  a  broader 
meaning  than  that  of  a  valid  statute  law  enacted 
in  the  manner  prescribed  in  the  Constitution 
for  the  passage  and  approval  of  a  bill. 

MUler  V.  Dunn,  72  Cal,  482;  Lycoming  F. 
Ins.  Co,  V.  Wright,  60  Vt.  515. 

The  sovereignty  of  a  stale  gives  it  inherent 
powers  to  contract. 

Piqua  Branch  of  State  Bank  v.  Knoop,  57 
U.  S.  16  How.  875,  14  L.  ed.  979. 

The  legislature  cannot  create  law  otherwise 
than  by  a  formal  bill  passed  and  approved  by 
the  executive. 

Brooks  V.  Fischer,  79  Cal.  178. 4  L.  R.  A.  429. 

The  state  is  now  estopped  from  denying  the 
validity  of  the  contract  made  with  plaintiff. 

Darts  V.  Gray,  88  U.  8.  16  Wall.  208.  21  L. 
ed.  447;  Hall  v.  Wisconsin,  103  U.  S.  5,  26  L. 
ed.  802;  Indiana  v.  Milk,  11  Fed.  Rep.  809; 
Piqua  Branch  of  State  Bank  v.  Knoop,  supra. 


Messrs.  W.  F.  Fitsfl^rald,  Attorney  Gen- 
eral, and  W.  H.  Anderson,  for  respondent: 

The  alleged  contract  of  employment  was  in 
each  instance  made  without  express  authority 
of  law,  and  was  and  is  void. 

The  governor  had  no  authority  to  make  this 
employment. 

People  V.  Taimage,  6  Cal.  256;  San  Francisco 
d  F.  Land  Co.  v.  Banbury,  106  Cal.  180. 

A  joint  resolution  does  not  meet  the  consti- 
tutional requirements  of  express  law. 

People  V.  Tool,  85  Cal.  388;  Collier  dt  C. 
Lithographing  Co.  v.  Henderson,  18  Colo.  259. 

The  questions  involved  in  this  case  can  be 
raised  by  demurrer. 

San  Franeiseo  d  F.  Land  Co.  v.  Banbury, 
106  Cal.  129;  Branham  v.  San  Jose,  24  Cal.  604; 
People  V.  Hagar,  52  Cal.  188;  Whiting  v. 
Townsend,  57  Cal.  515;  Faekler  v.  Wright,  86 
Cal.  210;  CoUy.  Segrates,  88 Cal.  106, DeBaker 
V.  Southern  California  R.  Co.  106  Cal.  257. 

The  state  is  not  estopped. 

Martin  v.  Zellerbach,  88  Cal.  800.  99  Am. 
Dec.  865. 

Van  Fleet*  J.,  delivered  the  opinion  of 
the  court: 

Appeal  from  the  judgment  entered  upon 
failure  to  amend  after  demurrer  sustained  to 
the  complaint.  The  complaint  is  in  two  counts. 
The  first  count  alleges  the  following  facts: 
That  between  the  12th  day  of  December,  1878. 
and  the  1st  day  of  May.  1891.  the  plaintiff  ren- 
dered services  to  the  defendant,  at  its  special 
instance  and  request,  as  the  agent  of  said  state, 
in  acting  in  its  behalf  in  the  matter  of  recover- 
ing certain  moneys  paid  by  the  state  to  the 
United  States  under  the  provisions  of  a  certain 
act  of  Congress  approved  August  5.  1861,  en- 
titled "An  Act  to  Provide  Increased  Revenue 
from  Imports  to  Pay  Interest  upon  the  Public 
Debt,  and  for  Other  Purposes;"  that  the  defend- 
ant promised  to  pay  plaintiff  therefor  20  per  cent 
of  all  such  moneys  collected  by  him  from  the 
United  States;  that  thereafter  plaintiff  col- 
lected from  the  United  States,  as  such  agent, 
and  caused  to  be  paid  to  said  state,  the  sum  of 
$216,857.87;  that  no  part  of  said  20  per  cent 
of  said  sum  has  been  paid  to  plaintiff;  and  that 
said  plaintiff  has  presented  his  claim  for  the 
sum  due  him  to  the  state  board  of  examiners, 
as  provided  by  law.  and  said  board  has  refused 
to  allow  said  claim,  either  in  whole  or  in  part. 
The  second  count  is  upon  a  similar  cause  of 
action  for  a  smaller  amount.  The  demurrer 
was  sustained  upon  the  {ground  that  the  alleged 
employment  of  plaintiff  was  unauthorized  and 
void,  and  created  no  valid  obligation  against 
the  state.  It  is  suggested  by  appellnnt  in 
limine  that  this  objection  does  not  arise  on 
demurrer;  that  the  allegation  that  plaintiff  was 
employed  by  the  state  as  its  agent  is  one  of 
fact,  and  is  admitted  by  the  demurrer;  that.  If 
such  employment  was  not  legal  because  made 
in  a  manner  not  binding  upon  the  state,  that 


NOTB.— As  to  resolution  as  distinguifhed  from 
statute.  Fee  also  State,  Cranmer,  v.  Tborson  (8.  D.) 
88  L.  R.  A.  682;  State,  Wineman,  v.  Dahl  (N.  D.) 
ante,  97. 
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For  resolution  distinsruished  from  ordinance,  see 
CrawfordnvUle  v.  Braden  (Ind.)  U  L.  R.  A.  288; 
Bhaub  V.  Lancaster  (Pa.)  21  L.  R.  A.  001. 
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•question  can  only  be  raised  by  answer  and  dis- 
closed by  evidence,  but  does  not  appear  upon 
the  face  of  the  complaint.  But  the  court  will 
take  cognizance  of  the  fact  that  there  could  be 
no  valid  employment  of  plaintiff  by  the  state 
for  the  purpose  alleged  without  authorization 
by  the  lawmaking  power;  and,  as  we  are 
further  charged  with  knowledge  of  whatever  is 
-established  by  law,  and  of  all  public  as  well  as 
private  acts  of  the  legislative,  executive,  and 
judicial  departments  of  the  state  (Code  Civ. 
Proc.  §  1875,  subds.  2,  8),  the  complaint  must 
be  regarded  as  laying  before  us  whatever  of 
authority  there  may  exist  in  the  law  for  plain- 
tiff's employment,  to  the  same  extent  as  if  such 
Authority  were  expressly  alleged.  Whiting  v. 
Townsend,  57  Cal.  515;  Fa€Mer  v.  Wright,  86 
Cal.  210;  CoU  V.  Segraves,  88  Cal.  105. 

Proceeding,  then,  to  inquire  as  to  the  author- 
ity under  which  plaintiff  assumed  to  act  in  the 
premises,  we  find  that  the  only  thing  relied 
upon  as  tending  to  establish  any  special  legis- 
lative authorization  for  the  alleged  employ- 
ment is  based  upon  these  facts:  In  his  biennial 
message  to  the  legislature  at  its  twentv-fifth 
session  the  governor  made  a  statement  that  he 
had  received  information  with  reference  to  pro- 
ceedings before  Congress  looking  to  the  reim- 
bursement of  this  state  for  certain  expenditures 
made  by  it  in  suppressing  Indian  hostilities 
during  the  Modoc  war,  and  in  repelling  prior 
Indian  invasions  and  hostilities,  and  also  of 
certain  sums  assessed  against  this  stale  under 
the  act  of  Congress  approved  August  5,  1861, 
to  pay  the  interest  on  the  public  aebt,  and  for 
other  purposes,  and  wherein  it  is  stated  that  he 
had  appointed  Capt.  John  Mullan  to  represent 
this  state  in  said  matters  before  the  authorities 
at  Washington,  and  recommends  to  the  legis- 
lature **that  these  appointments  be  ratified  and 
confirmed  by  you,  and  that  you  provide  for 
his  compensation  to  be  paid  out  of  the  sums  he 
may  recover  for  the  state,  contingent,  however, 
upon  his  success,  it  having  been  expressly  un- 
derstood that  such  compensation  should  be  left 
entirely  to  your  judgment  and  discretion." 
(Volume  1 .  Appendix  to  Journal  of  Senate 
and  Assembly.  25th  Sess.  pp.  22,  28.)  Acting 
upon  this  recommendation  of  the  governor,  the 
legislature,  on  March  3,  1883,  adopted  the  fol- 
lowing resolution: 

Assembly  Concurrent  Resolution  No.  20, 
relative  to  directing  the  governor  to  fix  the 
compensation  for  services  rendered  by  Captain 
John  Mullan  in  collections  of  claims  due  the 
state  from  the  United  States. 

Whereas,  the  governor  and  state  surveyor 
general  of  this  state  have  heretofore  appointed 
Captain  John  Mullan,  of  San  Francisco,  Cali- 
fornia, agent  and  attorney,  to  represent  the 
interests  of  the  state  of  California  before  the 
authorities  of  the  United  States  at  Washing- 
ton, D.  C,  in  the  matter  of  the  claim  of  this 
state  to  the  5  per  cent  net  proceeds  of  the  sales 
of  the  public  lands  by  the  United  States  in  this 
state;  and  also  in  the  matter  of  the  direct  tax 
levied  upon  this  state  by  the  United  States, 
under  the  act  of  Congress  of  August  6,  1861; 
and  also  of  her  claim  arising  during  the  Modoc 
war  in  1872;  and  also  under  the  provisions  of 
the  act  of  Congress  of  June  27, 1882;  therefore, 
he  it  resolved  by  the  assembly  of  California, 
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the  Senate  concurring,  that  the  appointments 
so  conferred  upon  Captain  John  Mullan  by  the 
governor  and  surveyor  general,  respectively, 
are  hereby  ratified  and  confirmed,  and  the  gov- 
ernor of  this  state  be,  and  he  is  hereby,  author- 
ized and  directed  to  fix  the  compensation  for 
the  servioes.by  Captain  John  Mullan  heretofore, 
and  that  may  be  by  him  hereafter  rendered,  at 
20  per  cent  of  each  of  the  sums  or  claims  that 
may  be  by  him  collected  from  the  United 
States,  and  to  pay  to  him  such  per  cent  out  of 
the  moneys  that  may  be  collected  by  him  and 
paid  to  this  state  on  account  of  each  of  the 
foregoing  matters  respectively;  provided,  how- 
ever, that  the  state  shall  not  in  any  event  be- 
come liable  for  any  expenses,  fees,  and  salaries 
of  any  nature  whatever  other  than  such  con- 
tingent commission. 

The  resolution  further  provides  for  the  turn- 
ing over  to  Captain  Mullan  of  all  papers  and 
vouchers  with  reference  to  the  claims  involved, 
and  the  taking  of  his  receipt  therefor.  The 
references  in  the  resolution  to  the  appointment 
of  MuUan  bv  the  surveyor  general  to  represent 
the  state  in  Its  claim  to  the  5  per  cent  proceeds 
on  sales  of  lands  is  not  here  involved. 

It  is  contended  by  the  attorney  general,  and 
we  think  correctly,  that  these  proceedings  did 
not  constitute  any  competent  basis  for  the  con- 
tract alleged  within  the  provisions  of  the  Con- 
stitution of  this  state.  Section  82  of  article  4 
of  our  Constitution,  so  far  as  pertinent  to  the 
question  involved,  provides:  "The  legislature 
snail  have  no  power  ...  to  pay  or  to  au- 
thorize the  payment  of  any  claim  hereafter 
created  against  the  state  .  .  .  under  any 
agreement  or  contract  made  without  express 
authority  of  law;  and  all  such  unauthorized 
agreements  or  contracts  shall  be  null  and  void." 
And  §  15  of  the  same  article  provides  that  '*no 
law  shall  be  passed  except  by  bill."  That  the 
action  of  the  governor  and  legislature  did  not 
constitute  the  enactment  of  a  *'law"  within  the 
purview  of  the  Constitution  is  quite  obvious. 
It  is,  in  fact,  not  contended  that  the  resolution 
is  to  be  regarded  as  a  "bill"  within  the  mean- 
ing of  the  Constitution,  but  it  is  urged  that  the 
words  "express  authoritjr  of  law,"  as  there 
used,  have  a  broader  signification  than  that  of 
a  valid  statute  law  enacted  with  all  the  formal* 
ities  requisite  in  the  case  of  a  bill,  and  that  it 
was  competent  for  the  legislature  to  ratify  the 
act  of  the  governor  in  assuming  to  appoint  the 
plaintiff  by  a  resolution  such  as  the  one  here 
quoted,  and  that  such  action  constitutes  "ex- 
press authority  of  law."  But  we  are  unable  to 
coincide  in  this  view.  The  language  of  the 
Constitution  is  in  itself  a  complete  answer  to 
the  proposition.  It  provides  in  express  terms 
that  there  shall  be  but  one  mode  of  enacting 
a  "law"  thereunder,  and  that  mode  is  the  ex- 
clusive measure  of  the  power  of  the  legislature 
in  that  regard.  A  mere  resolution;  therefore, 
is  not  a  competent  method  of  expressing  the 
legislative  will,  where  that  expression  is  to 
have  the  force  of  law,  and  bind  others  than  the 
members  of  the  house  or  houses  adopting  it. 
The  fact  that  it  may  have  been  intended  to 
subserve  such  purpose  can  make  no  difference. 
The  requirements  of  the  Constitution  are  not 
met  by  that  method  of  legislation.  ''Nothing 
becomes  law  simply  and  solely  because  men 
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who  poesess  the  legislative  power  will  that  it  I 
shall  be,  unless  they  express  their  determina- 
tioQ  to  that  effect,  id  the  mode  pointed  out  by 
the  instrument  which  invests  them  with  the 
power,  and  under  all  the  forms  which  that  in- 
strument has  rendered  essential"  Oooley, 
Const.  Lim.  p.  155,  chap.  6.  It  is  true,  as  con- 
tended, that  legislation  for  certain  limited  pur- 
poses by  means  of  resolutions  or  le^lative 
orders  is  in  use  to  some  extent  in  certain  of  the 
states  and  in  Congress.  But  it  will  be  found 
that  in  most,  if  not  all.  instances,  it  is  under  a 
Constitution  which  either  expressly  recognizes 
it.  as  does  the  Constitution  of  the  United 
States,  or  one  which  at  least  does  not  forbid  it. 
And  it  will  be  usually  found  to  take  the  form 
of  a  resolution,  requmng  the  assent  of  the  ex- 
ecutive to  give  it  effect  In  Confess  this  form 
of  legislation  is  regarded  as  a  bill,  and  treated 
with  the  same  formalities.  Even  if  this  mode 
of  legislation  were  competent  under  our  Con- 
stitution, the  resolution  relied  upon  would  not 
arise  to  the  dignltv  of  law,  since  it  lacks  the 
essential  of  executive  approval.  In  Collier  d 
C.  Lithographing  Co.  v.  Hendermn,  18  Colo. 
259,  under  a  Constitution  containing  restric- 
tions similar  to  those  found  in  that  of  Cali- 
fornia, it  was  held  that  a  resolution  adopted  by 
both  houses  of  the  legislature  for  a  purpose  not 
dissimilar  in  principle  from  that  intenaed  to  be 
subserved  by  the  one  under  consideration  was 
not  *'a  law  of  the  state,"  as  it  "was  not  passed 
by  bill."  And  see  Te<ypU  v.  ToaL  85  Cal.  888. 
The  case  of  MiUer  v.  Dt/nn,  72  Cal.  402,  is 
cited  by  appellant  as  authority  for  the  propo- 
sition that  the  language  "express  authority  of 
law"  is  not  confined  in  its  meaning  to  a  statute 
law  enacted  in  the  manner  prescribed  in  the 
Constitution.  But  in  that  case  the  statute 
under  which  the  contract  was  made  and  the 
service  performed  had  in  fact  been  passed  with 
all  the  formalities  requisite  under  the  Consti- 
tution to  a  valid  law,  and  it  was  held  that  such 
an  act,  altbouffh  unconstitutional,  was  never- 
theless a  ''law  in  the  sense  that  it  would  sup- 
port an  appropriation  to  pay  for  the  work  done 
under  color  of  its  apparent  nant  of  authority, 
and  before  its  invaliclity  had  been  declared  by 
the  courts.  In  this  case  the  legislature  did  not 
pretend  to  follow  the  formal  requirements  of 
the  Constitution  in  its  attempt  to  grant  author- 
itv  for  the  contract,  and  its  action  lent  no  color 
of  regularity  to  plaintiff's  employment.  More- 
over, we  are  not  disposed  to  extend  the  doctrine 
announced  in  MiUer  v.  Dunn,  The  case  of 
Brooks  V.  FiKlier,  79  Cal.  173.  4  L.  R.  A,  420, 
merely  holds  that  under  g  8  of  art.  11  of  the 
Constitution,  a  city  charter  adopted  by  the 
freeholders  of  a  municipality  may  be  approved 
by  a  concurrent  resolution  of  the  two  houses 
of  the  legislature,  without  the  consent  of  the 
executive,  because  that  provision  only  requires 
the  assent  of  the  "legislature,"  and  does  not 
contemplate  the  passing  of  an  act  for  the  pur- 
poses of  such  approval;  it  being  expressly  held 
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"that  the  legislature  is  one  thing  and  the  law- 
making power  of  the  state  another."  It  is  not 
authority  for  the  proposition  that  the  legisla- 
ture can  enact  "laws"  without  submitting  them 
to  the  governor  for  his  consent. 

There  is  no  merit  in  the  claim  that  the  em- 
ployment of  plaintiff  was  authorized  by  §  380, 
SUM.  5,  of  the  Political  Code,  which,  in  defin- 
ing the  powers  of  the  governor,  provides  that 
"whenever  any  suit  or  legal  proceedinff  is- 
pending  azainst  this  state,  or  which  may  anect 
the  title  of  this  state  to  property,  or  which  may 
result  in  any  claim  against  the  state,  he  mav 
direct  the  attorney  general  to  appear  on  behalf 
of  the  state,  and  may  employ  such  additional 
counsel  as  he  may  judge  expedient."  That 
provision  has  no  application  to  the  facts  of  this 
case.  The  action  of  the  governor  was  not  at- 
tempted to  be  taken  under  that  section,  nor  is 
the  action  brought  upon  any  such  theory.. 
The  complaint  does  not  aver  that  plaintiff  was 
employed  as  counsel,  or  even  that  he  was  an 
attorney  at  law,  and  so  eligible  for  the  charac- 
ter of  empl(wment  there  provided  for.  He 
was  employed  as  a  mere  agent  While  an  at- 
torney might  be  employed  as  agent,  one  not  an 
attorney  could  not  be  employed  for  the  service 
contemplated  in  that  section.  Nor  is  there* 
anything  in  the  point  that  the  state  is  now  es- 
topped from  denyinf^  the  validity  of  the  con- 
tract with  plaintiff,  since  he  has  in  good  faitb 
performed  the  service.  The  question  of  equity 
or  good  faith  cannot  affect  our  consideratioir 
in  tnis  case.  It  is  not  like  a  transaction  be- 
tween private  individuals.  As  suggested  in 
MiUer  v.  Dunn,  mpra:  "There  is  no  moraF 
obligation  on  the  part  of  the  state  which  can 
be  enforced  upon  equitable  principles,  nor  does 
the  good  faith  of  the  party  dealing  with  the- 
state  cut  any  figure  in  the  case,  if,  in  fact,  the- 
work  was  done  'without  express  authority  of 
law,'  for  this  provision  was  placed  in  the  Con- 
stitution to  cut  off  all  claims  based  upon  mere- 
good  faith  and  equity."  And  says  Mr.  Bishop: 
"  The  government  is  never  estopped,  as  an  in- 
dividual or  private  corporation  may  be,  on  the 
ground  that  the  agent  is  acting  under  an  ap- 
parent authority  which  is  not  real;  the  conclu- 
sive presumption  that  his  powers  are  known 
rendering  such  a  consequence  impossible.  So* 
that  the  government  is  oound  only  when  there 
is  an  actual  authorization."  Bishop,  Cont. 
§  993.  One  dealing  with  public  officers  is 
chareed  with  the  knowledge  of,  and  is  bound 
at  his  peril  to  ascertain,  the.  extent  of  their 
powers  to  bind  the  state  for  which  they  seem 
to  act.  And,  if  they  exceed  their  authority, 
the  state  is  not  bound  thereby  to  any  extent. 
Throop,  Pub.  Off.  §551.  See  also  State  y. 
Horton,  21  Nev.  466. 

We  think  the  demurrer  was  properly  sus- 
tained, and  the  judgment  is  affirmed. 

We  concur:  Harrison*  J.;  6aroatte«  J.. 
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(In  Banc. 

H.   W.  PHILBROOK,  Admr.,  etc.  of  John 

LeYinson.  Deceased,  Appt,, 

William  J.  NEWMAN  et  al.,  Betpta. 
.Cal.. 


(- 


.) 


1.  The  bacUi  tor  llzliidf  the  purehaae 
price  of  a  deeemeed  ii»rtiier*B  iBtereat 

Is  fixed  by  arttoles  of  partnerahlp  at  the  Inven- 
torj  and  appraieement  provided  for  therein  to 
he  taken  annually  as  the  basis  of  estimating 
profits,  where  the  articles  further  provide  that 
in  the  event  of  the  death  of  one  partner  **the  in- 
ventory provided  for  herein  sliall  be  taken  as 
expeditiously  as  possible,**  allowinir  a  represen- 
tative of  the  estate  to  participate  in  the  business 
until  all  is  settled,  and  providing  that  the  amount 
ascertained  to  be  due  the  estate  shall  be  paid  In 
twelve  equal  monthly  insulments,  but  frlving 
the  survivinflT  partners  an  option  to  continue  the 
partnership  with  the  estate  of  the  decedent  as  a 
member.    ICourt  equdUy  divided  on  thU  point.] 

8.  Acontraet  Is  not  Told  mm  allowing 
snrTivln^  partners  to  fix  their  own 
pnrehase  price  of  the  interest  of  a  deceased 
partner  when  it  permits  a  representative  of  his 
estate  to  participate  in  the  inventory,  fixes  a  defi- 
nite amount  for  the  value  of  store  and  ofllce  fix- 
tures;  and  provides  that  the  meroliandtse  shall  be 
taken  at  its  actual  value,  notexoeedinirtbe  origi- 
nal cost,  and  solvent  debts  taken  at  their  face 
value. 

8.  The  flfoodwill  of  the  business  passes 
to  sorwiwinf^  partners  upon  their  purohade 
of  the  interest  of  the  deceased  at  its  inventoried 
and  appraised  value,  under  a  provision  of  arti- 
cles of  association  giying  them  and  their  succes- 
sors the  riffht  and  privilege  of  continuing  the 
business  under  the  firm  name. 

4.  Lsi^tees  of  fUl  age*  whoTdeaiaad 
and  compel  a  distribution  to  them  of 
the  proceeds  of  a  sale  tor  an  ezecator 
of  the  interest  of  a  deceased  partner,  although 
protesting  at  the  same  time  that  they  do  not  ad- 
mit that  this  is  all  that  is  due,  thereby  ratify  the 
sale,  and  cannot  afterwards  deny  the  executor's 
power  to  make  it,  or  claim  anything  additional 
on  account  of  the  goodwill  of  the  business  for 
which  nothing  was  received.  {Per  Beatty^  Ch. 
J.,  Henahaw  mid  I^mple,  JJJ] 

(November  ft,  1886.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Superior  Court  for  the  City  and  County  of 
Sao  Francisco  in  favor  of  defendants  in  a  pro- 
ceeding brought  to  compel  an  accounting  of 
the  affairs  of  the  partnership  of  .  which  plain- 
tiff's testator  was  a  member.    AJflrmed. 

The  facts  are  stated  in  the  opinions. 

Jir,  H.  W.  Phiibrook  for  appellant. 

Mestrs,  Reinstein  Sb  Eisner  and  E.  R. 
Tajrlor  for  respondents. 

Oarontte.  J. ,  delivered  the  opinion  of  the 
court: 
William  J.  Newman,  Benjamin  Newman, 


and  the  deceased.  John  Levinson.  were  part- 
ners in  the  merchandise  business,  and  held 
interests  therein  in  proportion  to  the  amount 
of  capital  invested  by  each.  The  last  articles 
of  copartnership  between  these  parties  were 
entered  into  January  24,  1889 ;  and,  among 
other  things,  they  provided  in  detail  the  man- 
ner in  which  an  inventory  and  aoprai semen t 
of  the  partnership  business  shoula  be  taken 
annually,  which  inventory  and  appraisement 
should  form  the  basis  in"  estimating  the  net 
profit  going  to  each  nartner.  The  articles 
further  provided  as  follows:  "In  the  event 
of  the  death  of  one  of  the  copartners  the  in- 
ventory provided  for  herein  shall  be  taken  as 
ezpeditiouslv  as  possible,  and  without  un- 
necessary delay.  The  surviving  partners,  if 
requested  so  to  do,  shall  admit  to  the  place 
of  business  of  the  firm  at  least  one  person  se- 
lected, designated,  and  empower^  by  the 
heirs  or  legal  representatives  of  the  deceased 
partner  to  represent  the  interest  of  his  estate 
in  the  copartnership.  Such  person  so  repre- 
senting the  interests  of  the  estate  of  the  de- 
ceased partner  shall  have  accorded  to  him 
access  to  all  the  books,  papers,  and  accounts 
of  the  firm,  and  may,  at  his  election,  remain 
and  continue  at  the  place  of  business  thereof 
until  all  matters  relating  to  the  interests  of 
the  deceased  partner  shall  have  been  fairly 
and  satisfactorily  arranged  and  settled  and  ad- 
justed, and  the  total  amount  due  to  the  estate 
of  the  deceased  partner  shall  have  been  ascer- 
tained and  determined.  The  total  amount  as- 
certained and  determined  to  be  due  the  estate 
of  the  deceased  partner  on  account  of  his  in- 
terest in  the  copartnership  shall  be  paid  to- 
the  heirs  or  legal  representatives  of  the  de- 
ceased partner  in  twelve  successive  and  equal 
monthly  instalments,  commencing  within  one 
month  from  the  time  the  amount  due  has  been 
ascertained  and  determined ;  for  the  amount 
of  which  instalments  the  surviving  paitners 
shall  execute  and  deliver  to  such  heirs  or 
legal  representatives  their  promissory  notes, 
payable  as  aforesaid,  without  interest,  and 
satisfactorily  secured  by  indorsement  or  oth- 
erwise ;  provided,  however,  that  the  surviv- 
ing partners  shall  have  the  option  to  continue 
the  said  copartnership ;  the  estate  of  the  de- 
ceased partner  taking  the  place  of  the  de- 
cedent on  such  terms  and  conditions  as  may 
be  agreed  upon  between  the  surviving  part- 
ners and  the  legal  representatives  of  the  de- 
ceased partner,  but  it  shall  not  be  obligatory 
upon  the  surviving  partners  so  to  do.  The- 
surviving  partners  and  their  successors  shall 
also  have  the  right  and  privilege  of  continu- 
ing the  business  under  the  said  designation 
and  name  of  Newman  &  Levinson.  ^ 

Levinson  died  February  25,  1890,  and  forth- 
with the  Newmans  made  an  inventory  and 
appraisement  of  the  partnership  business,  as^ 
provided  by  the  articles  of  partnership,  by 
which  inventory  and  appraisement  it  was  de- 
termined that  the  net  amount  of  Levinson 'a 


NoTS.— As  to  the  rights  of  survivinir  partners  to 
carry  on  business,  see  also  Stewart  v.  Robinson  (N. 
T.>5L.  B.  A.  410,  and  noie;  Valentine  v.  Wyaor 
and.)  7  L.  R.  A.  788,  and  note. 

As  to  transfers  of  goodwill,  including  the  name 
of  the  establishment^  see  Yonderbank  v.  Schmitt 
(La.)  16  L.  R.  A.  ^88,  and  note. 
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As  to  goodwill  of  partnership,  see  Brass  &  I. 
Works  Ck>.  V.  Payne  (Obio)  19  L.  R.  A.  82 ,  and 
Knoedler  v.  Glaenzer  (C.  C.  App.  ad  C.)  20  L.  R,  A. 
783. 
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interest  in  the  assets  of  the  firm  was  the  sum 
of  $20,790.88.     For  this  amount  defendants 

Prepared,  and  procured  to  be  properly  in- 
orsed,  their  notes,  twelve  in  number,  for 
the  sum  of  $1. 782.57^  each,  bearing  date  Feb- 
ruary 26,  1890,  payable  at  successive  monthly 
intervals  following  that  date,  and  within 
one  month  after  Levinson's  death  tendered 
them  to  Ravel ey,  the  executor  of  the  will 
of  said  deceased,  who  had  then  received  let- 
ters testamentary  from  the  superior  court. 
In  July,  1890,  the  Newmans  filed  a  petition 
in  the  court,  alleging  that  they  were  ready 
and  willing  to  purchase  the  interest  of  the 
deceased  in  the  partnership  upon  the  terms 
stated  in  the  articles,  and  had  requested  the 
executor  to  allow  them  to  do  so ;  that  he  had 
refused  ;  and  praying  an  order  directing  him 
to  convey  that  interest  to  them.  The  court 
sustained  a  demurrer  to  such  petition,  on  the 
ground  that  it  had  no  jurisdiction  to  grant 
the  order  praved  for.  Thereafter,  on  Sep- 
tember 6,  i890,  Raveley,  the  executor,  being 
of  the  opinion  that  he  had  the  power  to  accept 
the  terms  proposed  by  the  Newmans,  received 
the  said  notes,  and  on  that  day  executed  to 
them  two  certain  paners,  the  first  of  which 
acknowledged  the  delivery  of  the  notes  "in 
pursuance  of  the  provisions  of  the  articles  of 
partnership  ...  for  the  interest  of  the 
estate  of  said  Levinson  in  said  partnership." 
The  other  paper  set  out  the  transaction  more 
•in  detail,  and  stated  that  the  amount  of  such 
notes  was  the  amount  of  Levinson's  interest 
in  the  assets  of  the  firm,  as  determined  by 
the  said  inventory  and  appraisement,  and 
that  the  notes  were  receivea  by  the  executor 
"in  full  payment  and  satisfaction  of  the 
amount  due  the  estate  of  John  Levinson, 
deceased,  for  the  interest  of  said  deceased 
and  of  his  said  estate  in  the  copartnership 
firm  as  the  same  has  been  ascertained,  as 
above  stated.'*  Levinson's  residuary  lega- 
tees were  his  mother  and  two  sisters,  all  of 
full  age.  They,  in  writing,  notified  the  New- 
roans  on  March  5,  1890,  that  they  did  not  de- 
sire to  employ  any  person  to  assist  in  taking 
the  inventory  of  the  assets  of  the  late  firm, 
then  in  progress,  and  the  estate  of  the  de- 
•ceased  had  no  representative  in  that  under- 
taking, though  the  executor  was  often  about 
the  place  of  business,  and  both  he  and  the 
leiEatees  knew  what  was  being  done.  No 
account  of  the  goodwill  of  the  firm  was  taken 
in  the  inventory  made  by  the  defendants,  nor 
was  it  in  the  inventory  and  appraisement  of 
the  estate  returned  to  the  court  by  the  ex- 
ecutor. In  the  inventory  and  appraisement 
returned  by  the  executor  the  value  of  the  in- 
terest of  Levinson  in  the  partnership  assets 
was  stated  at  the  same  sum  as  that  fixed  by 
the  appraisement  of  the  defendants,  to  wit, 
$20,790.88,  and  was  adopted  by  the  apprais- 
ers on  the  strength  of  that  appraisement.  The 
omission  to  value  the  gooawill  as  part  of  the 
estate  by  the  executor  was  resented  by  the 
legatees,  and  on  this  ground  they  petitioned 
the  court  to  remove  Raveley  from  his  ofiSce 
of  executor.  He  thereupon  resigned  ;  his  ac- 
counts were  settled  ;  successive  administrators 
with  the  will  annexed  carried  on  the  admin- 
istration, until  finally  H.  W.  Philbrook  was 
appointed,  and  he  has  been  substituted  as 
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plaintiff  of  record  herein.  This  action  is  es- 
sentially one  in  equity,  sounding  largely  in 
fraud,  and  asking  for  an  accounting  of  the 
partnership  affairs.  The  case  has  been  before 
us  in  the  past  upon  an  appeal  from  the  judg- 
ment (107  Cal.  602) ,  where  may  be  found  an 
outline  of  the  purposes  of  the  action  and  the 
general  framework  of  the  pleadings. 

Fraud  is  charged  in  the  iKxly  of  plaintiff's 
bill,  and  upon  that  ground  relief  in  a  great 
measure  is  sought.  But  in  the  opinion  of 
the  trial  judge  Hon.  W.  T.  Wallace,  which 
opinion  is  set  forth  in  the  record,  it  is  stated 
that  there  is  no  evidence  whatever  to  sup- 
port such  a  charge.  And,  after  a  careful 
examination  of  the  evidence,  we  find  nothing 
therein  even  tending  to  show  the  practice  of 
any  fraud  upon  the  heirs  and  legatees  of  the 
dead  partner.  It  follows  that  all  question 
of  fraud  is  out  of  the  case,  and  the  only  im- 
portant question  remaining  is :  Had  the  exec- 
utor, under  the  articles  of  copartnership, 
the  right  to  consummate  the  transfer  of  the 
deceased  partner's  interest  in  the  business  to 
the  surviving  partners  for  the  consideration 
specified  in  said  articles?  Although  this 
interrogatory  presents  a  clear-cut  proposition 
of  law,  still  it  is  well  to  say  that,  if  this 
transfer  of  the  partnership  interest  should 
be  set  aside,  as  is  here  sought  by  appellant, 
and  all  parties  be  placed  in  statu  quo,  as  of 
the  day  the  transaction  was  had,  no  substan- 
tial results  favorable  to  appellant's  interests 
would  ensue.  It  would  be  a  valueless  vic- 
tory^ for,  as  said  by  the  trial  iudge,  upon 
an  accounting  the  sum  realized  by  uie  lega- 
tees would  fall  far  short  of  the  amount  actu- 
ally paid  by  the  surviving  partners  to  them. 
In  appellant's  brief  the  law  is  conceded  to  be  : 
"Where  the  copartners  in  the  partnership 
contract— articles  of  partnership— do  actu- 
ally contract  that  on  the  death  of  a  partner 
the  partnership  property  and  business  be- 
longs to  the  survivor  or  survivors,  fixing 
the  "price  at  which  it  is  to  be  taken  by  the 
survivor  or  survivors,  such  contract  is*bind- 
ing  according  to  its  terms. "  Upon  such  con- 
cession we  are  brought  face  to  face  with  the 
articles  of  copartnership  for  the  purpose 
of  weighing  and  testing  them  by  the  for- 
mula furnished  by  appellant;  and  at  the 
threshold  of  the  investi^tion  we  are  met  by 
the  objection  that,  at  the  date  when  those 
articles  were  entered  into,  the  deceased  part- 
ner, Levinson,  was  incapable,  by  reason  of 
mental  incapacity,  of  entering  into  any  con- 
tract whatever.  The  mental" incapacity  of 
Levinson  at  the  time  was  not  even  suggested 
in  plaintiff's  bill,  and  his  mental  status 
does  not  appear  to  be  an  element  of  the  case 
that  attracted  serious  attention  at  the  trial. 
But  some  evidence  came  before  the  court 
upon  the  question  without  objection,  which, 
even  in  the  absence  of  direct  issues  raised 
by  the  pleadings,  should  be  considered  as 
bearing  upon  the  question.  Orawley  v.  City 
R,  Co.  60  Cal.  628.  There  are  various  good 
reasons  why  this  evidence  should  not  be  held 
sufficient  to  invalidate  the  articles  of  copart- 
nership, and  as  an  all-sufiicient  reason  we 
suggest  that  the  implied  finding  of  the  court 
was  against  any  such  contention.  Appel- 
lant's principal  witness  to  the  point  testified 


1896. 


Philbrook  v.  Newmaiy. 


267 


that,  if  Levinson  had  read  the  articles  of  co- 
partnership, be  would  have  understood  them, 
-and  there  is  no  evidence  in  the  record  that 
he  did  not  read  them.  As  a  salient  circum- 
stance bearing  upon  Levinson's  mental  capaci- 
ty at  that  particular  time,  it  may  be  noticed 
that  some  few  days  thereafter  he  executed  his 
last  will  and  testament,  the  will  under  which 
this  administrator  is  now  acting  in  prosecut- 
ing this  litigation.  It  further  appears  that, 
upon  his  return  from  Europe  after  the  exe- 
cution of  these  articles,  for  several  months, 
and  up  to  the  time  of  his  death,  he  save  his 
personal  attention  to  the  business  of  3ie  firm, 
as  he  had  always  done  in  the  past.  We  are 
satisfied  there  is  nothing  in  the  point. 

We  have  quoted  in  detail  that  portion  of 
the  partnership  contract  which  declares  what 
shall  be  done  with  the  business  in  case  of 
the  death  of  one  of  the  partners.  In  this  re- 
ispect  the  provision  of  the  contract  is  not  well 
drawn.  It  is  not  clear,  but,  upon  the  con- 
trary, somewhat  vague  and  inoefinite.  At 
the  same  time,  when  carefully  read  and  con- 
sidered, but  one  conclusion  can  be  arrived 
at ;  and  that  is  that,  upon  the  death  of  one 
of  the  partners,  the  surviving  members  of 
the  firm  had  at  least  the  privilege  and  option 
of  buying  the  Interest  of  the  deceased  partner 
in  the  business  upon  certain  terms.  It  is 
claimed  upon  the  part  of  the  Newmans  that 
under  the  contract  they  were  bound  to  do  so. 
But  to  support  the  validity  of  the  contract 
in  this  regard  they  are  not  compelled  to  go 
to  such  length ;  for,  if  they  had  an  option 
by  the  articles  of  copartnership  to  purchase 
upon  stated  terms,  then  they  had  the  un- 
doubted right  to  exercise  that  option,  and 
take  the  interest  of  the  deceased  partner,  if 
they  were  so  disposed.  Harbster's  Appeal, 
125  Pa.  3.  In  that  case  it  is  said :  **  It  re- 
quires no  argument  to  show  that  the  interest 
of  the  deceased  partner  ended  when  the  firm 
firave  notice  that  they  would  take  it  in  ac- 
•cordance  with  the  terms  of  the  agreement." 
And  in  the  case  at  bar.  if  the  Newmans  sim- 
ply held  an  option  to  purchase  the  interest, 
there  can  be  no  question  but  that  they  exer- 
cised that  option  in  favor  of  purchasing. 
If  it  should  be  held  that  the  copartnership 
articles  did  not  give  the  surviving  partners 
-a  right  to  purchase,  then  the  presence  of  all 
that  portion  of  the  contract  providini;  for  the 
mode  and  manner  of  payment  by  the  New- 
mans for  the  deceased  partner's  interest  would 
be  inexplicable.  It  is  provided  in  great 
detail  that  they  should  give  their  equal 
monthly  instalment  notes,  running  over  a 
period  of  twelve  months,  in  payment  of  the 
interest  of  the  deceased  partner.  Such  pro- 
vision beyond  question  contemplated  a  sale, 
and  that  a  sale  to  the  surviving  partners  in 
case  of  the  death  of  one  of  the  firm  was  in 
the  minds  of  all  parties  when  the  contract 
was  made,  does  not  admit  of  doubt.  There 
•can  be  no  other  reasonable  construction  of 
the  contract. 

It  is  insisted  that  the  language  here  used 
provides  no  fixed  and  definite  amount  of 
money  to  be  paid  by  the  surviving  partner 
for  the  interest  of  the  deceased  partner,  and 
it  is  claimed  that  for  such  reason  there  is  no 
•contract,  at  least  no  contract  sufiSciently  clear 
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and  explicit  to  be  capable  of  enforcement. 
There  is  no  case  cited  by  appellant  that  goes 
to  the  length  here  insisted  upon.  But,  upon 
the  contrary,  that  is  certain  which  may  be 
made  certain,  and  many  of  the  cases  bearing 
upon  this  question  rest  upon  this  principle. 
Numberless  cases  might  be  cited  where  courts 
have  recognized  the  right  of  the  partners  to 
stipulate  in  the  copartnership  articles  that 
the*  purchase  price  for  the  interest  of  a  de- 
ceased partner  shall  be  fixed  by  an  inventorv 
and  appraisement  to  be  taken  after  the  death 
of  such  partner.  In  the  ver v  nature  of  thi  ngs, 
a  fair  purchase  price  of  an  interest  in  the  firm 
at  an  indefinite  future  time  would  be  incap- 
able of  ascertainment.  To  fix  the  amount  in 
advance  would  be  simply  a  speculative  gam- 
ble upon  the  part  of  ail  parties  concerned, 
and  hardly  justifiable  either  in  morals  or 
law. 

It  is  further  contended  that  there  is  no 
mode  whatever  provided  in  the  articles  by 
which  to  ascertain  the  value  of  the  interest 
of  the  deceased  partner ;  and  it  may  well  be 
conceded  that  the  provisions  of  the  contract 
in  this  regard  are  not  what  they  should  be. 
In  this  particular  the  instrument  is  unhap- 
pily drawn,  and  well  serves  the  purpose  of 
being  an  invitation  for  litigation.  As  we 
have  already  seen,  the  articles  provide  for 
an  annual  inventory  and  appraisement,  in 
order  that  the  actual  financial  status  of  the 
concern  may  be  determined.  This  inventory 
and  appraisement  was  provided  for  in  order 
that  the  annual  profit  or  loss  of  each  partner 
might  be  known.  A  succeeding  subdivision 
of  the  contract,  which  we  have  heretofore 
quoted  in  full,  then  in. part  declares:  ^'In 
the  event  of  the  death  of  one  of  the  copart- 
ners, the  inventory  provided  for  herein  shall 
be  taken  as  expeditiously  as  possible,  and 
without  unnecessary  delay.  Tne  surviving 
partners,  if  requested  so  to  do,  shall  admit 
to  the  place  of  business  of  the  firm  at  least 
one  person  selected  ...  by  the  heirs  or 
legal  representatives  of  the  deceased  partner, 
to  represent  the  interest  of  his  estate  in  the 
copartnership,  .  .  .  and  may  at  his  elec- 
tion remain  and  continue  at  the  place  of 
business  thereof  until  all  matters  relating 
to  the  interest  of  the  deceased  oartner  and 
his  estate  shall  have  been  fairly  and  satis- 
factorily arranged  and  settled  and  adjusted, 
and  the  total  amount  due  to  the  estate  of  the 
deceased  partner  shall  have  been  so  deter- 
mined. The  total  amount  ascertained  and 
determined  to  be  due  the  estate  of  the  de- 
ceased partner  on  account  of  his  interest  in 
the  copartnership  shall  be  paid  to  the  heirs 
or  legal  representatives  of  the  deceased  part- 
ner in  twelve  successive  and  equal  monthly 
instalments.''  If  the  language  of  the  con- 
tract had  included  the  words  ^  and  appraise- 
ment" after  the  word  "inventory,"  there 
would  have  been  no  question  of  indefinite- 
ness,  and  no  possible  technical  objection  as 
to  the  matter  of  construction.  But  the  ab- 
sence of  those  two  words  should  not  nullify 
the  contract.  It  would  be  carrying  the  doc- 
trine of  technicality  too  far,  if  we  should 
BO  hold.  The  true  intent  of  the  parties  is 
plainly  apparent  from  the  language  used. 
And  that  intent  was  that  an  inventory  and 
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appraiaeinent,  as  provided  for  In  the  articles* 
B&ould  fumiiii  the  basis  for  fixing  the  pur- 
chase price  of  the  deceased  partner^s  interest. 
Such  is  the  fair  construction  of  the  language, 
taking  it  altorethor,  and,  indeed,  the  only 
construction  which  can  be  given  it.  To  say 
that  the  parties  to  the  contract,  while  pro- 
viding for  a  sale,  and  also  providing  for  the 
manner  and  time  for  payment,  never  intended 
to  provide  as  to  the  amount  which  should  be 
paid,  or  to  fix  any  mode  by  which  the  amount 
could  be  determined,  would  be  going  to 
lengths  entirely  unauthorized  by  the  instru- 
ment itself.  We  hold  that  the  mode  and 
manner  of  fixing  the  amount  of  the  purchase 
price  are  found  within  the  language  of  the 
instrument  itself,  and  that  mode  and  manner 
is  the  inventory  and  appraisement  provided 
for  in  a  previous  portion  of  the  contract. 

Conoeaing  that  the  inventory  and  appraise- 
ment mentioned  In  the  articles  of  copartner- 
ship were  intended  by  the  partners  to  be  used 
as  the  basis  for  fixing  the  value  of  a  deceased 
partner's  interest,  then  appellant  contends 
that  the  contract  was  void  as  placing  it  in  the 
power  of  the  surviving  partners  to  fix  their 
own  purchase  price.  There  is  no  force  in 
this  contention.  The  contract  contemplates 
the  presence  of  a  representative  of. the  de- 
ceased partner  during  all  these  times,  and  in- 
cidentally it  may  be  suggested  that  the  exec- 
utor was  present  during  the  time,  more  or 
less,  and  that  both  be  and  the  legatees  had 
full  knowledge  of  what  was  being  done,  and 
ample  opportunity  to  be  present  at  all  times 
and  upon  all  occasions,  to  assist  either  per- 
sonally or  by  agent.  Again,  as  to  the  store 
and  office  fixtures,  the  value  is  fixed  at  a  cer- 
tain and  definite  amount.  As  to  the  stock  of 
merchandise  on  hand,  it  is  to  be  appraised  at 
its  actual  value,  but  not  to  exceed  i  ts  original 
cost.  All  solvent  debts  are  to  be  taken  at 
their  face  value.  We  see  nothing  so  in- 
definite in  these  facts  as  to  nullify  the  con- 
tract. The  actual  value  of  a  piece  of  mer- 
chandise can  be  determined,  and  likewise  it 
can  be  determined  what  is  and  what  is  not  a 
solvent  account.  They  are  matters  capable 
of  ascertainment,  and  every  partnership  in 
the  country  is  constantly  engaged  in  deter- 
mining them.  There  is  certainlv  nothing  so 
indefinite  and  uncertain  as  to  t6e  valuation 
to  be  fixed  upon  these  assets  as  to  in  any  way 
render  the  contract  nugatory.  In  Harbnter^s 
Appeal,  cited  by  appellant,  the  purchase  price 
was  fixed  at  the  previous  annual  appraise- 
ment, with  the  proportion  of  profit  or  loss 
for  the  present  year  added  or  deducted,  as  the 
case  might  be.  It  certainly  in  that  case  was 
no  easier  to  fix  the  amount  of  the  profit  or 
loss  than  it  was  In* this  case  to  fix  the  actual 
value  of  the  stock,  or  determine  what  debt 
was  a  solvent  account.  Indeed,  both  of  those 
factors  of  the  business  were  necessary  elements 
to  be  determined  before  the  profit  or  loss 
could  be  fixed.  In  another  of  appellant's 
cnaeB— Blake  v.  Bamee,  26  Abb.  K  C.  208, 
— the  purchase  price  by  the  surviving  part- 
ners upon  the  death  of  a  member  of  the 
firm  was  to  be  determined  by  an  inventory 
and  appraisement  to  be  made  as  follows: 
**  (b)  Accounts  overdue  at  a  fair  estimate,  to 
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be  determined,  if  necessary,  bv  arbitration. 
.  .  .  (c)  .  .  .  Rejected  machinery  or 
any  other  property  or  merchandise  for  whiclh 
the  firm  is  not  willing  to  allow  the  valuatioi> 
inventoried,  or  hereinbefore  provided  for,  at 
the  price  offered  by  the  highest  bidder,  (d) 
For  the  stereo  and  electrotype  plates,  engrav- 
ings, ...  a  sum  equal  to  the  gross  prof- 
its of  the  firm  for  the  last  two  complete  busi- 
ness years  preceding  the  time  of  settlement.  ^ 
It  was  not  suggest^  that  such  a  character  of 
valuation  avoided  the  contract,  although  the- 
case  was  bitterly  contested  on  other  grounds. 
The  case  of  Simmane  v.  Leonard^  8  Hare,  581, 
goes  away  beyond  the  cases  just  cited.  Itr 
was  there  provided  that  the  surviving  part- 
ners should  take  the  interest  of  the  deceased 
partner  at  a  valuation  shown  by  the  last  an- 
nual accounting,  the  articles  having  provided 
for  annual  accounts.  A  partner  died,  and  no- 
annual  accounts  had  been  taken.  The  repre- 
sentative of  the  deceased  partner,  as  in  this- 
case,  contended  that  there  could  be  no  sale, 
as  the  purchase  price  was  not  fixed.  The- 
vice  chancellor  said :  ''The  rule  which  jus- 
tice and  common  sense  would  apply  in  such- 
a  case  is,  I  think,  too  clear  for  serious  argu- 
ment, the  proviso  for  sale  in  one  event,  mat 
of  the  term  running  out,  and  the  proviso  for 
paying  out  a  deceased  partner's  share  (dying 
during  the  term)  by  instalments,  is  conclu- 
sive evidence  of  an  intention  and  agreement, 
that  the  death  of  a  partner  during  the  term 
should  not  work  a  aissolution  of  the  whole- 
partnership,  but  that  the  survivors  should: 
have  a  rignt  to  carry  it  on,  with  the  accom- 
modation of  paying  off  the  executors  of  a  de- 
ceased partner  by  instalments. "  And,  in  con- 
clusion, he  held  the  contract  for  a  sale  ffood,. 
and  that  the  purchase  price  should  be  deter- 
mined by  an  accounting. 

In  Dinliam  v.  Bradford,  L.  R.  5  Ch.  519. 
it  is  held,  in  effect,  that  the  articles  of  co- 
partnership might  provide  that  the  purchase- 
price  of  a  deceased  partner's  interest  in  the 
business  should  be  fixed  by  three  disinterested 
parties.  In  (Juinlivan  v.  Englieh,  44  Mo.  46, 
the  value  of  the  interest  of  a  deceased  partner 
was  to  be  fixed  by  an  appraisement  made  after 
his  death,  and,  in  case  of  a  dispute  as  to  the 
valuation  of  the  stock,  the  matter  was  to  be 
submitted  to  three  arbitrators.  The  court 
held  such  an  agreement  valid  and  binding. 
Indeed,  it  may  be  suggested  that  the  author- 
ities are  practically  unanimous  that  any  ques> 
tion  of  indefiniteness  or  uncertainty  as  to  the 
amount  of  the  purchase  price,  or  the  manner 
or  mode  in  which  such  price  is  to  be  arrived* 
at,  in  no  way  affects  the  right  of  the  surviving- 
partners  under  the  partnership  contract  to 
buy.  And  it  is  held  in  many  cases  that  such 
conditions  only  result  in  casting  the  burden 
upon  the  trial  court  to  take  an  accounting 
and  fix  the  price.  We  conclude  that  the  con- 
tract is  valid  and  binding  in  all  respects; 
that  the  amount  of  the  purchase  price  for  the- 
deceased  partner's  interest  in  the  business  was* 
fixed  by  the  articles  with  such  sufficient  cer- 
tainty as  to  deny  the  court  the  right  to  hold 
a  general  accounting.  And,  in  uie  absence* 
of  a  showing  of  fraud,  to  some  extent  at  leasts 
in  the  making  of  the  inventory  and  appraise- 
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dnent  which  formed  the  buic  element  In  flx- 
InR  the  purchaae  price,  the  transaction  should 
be  upheld. 

While  this  litigation,  judging  by  the  size 
-of  the  transcript  and  briefs  before  us,  has  now 
assumed  somewhat  mammoth  proportions, 
there  was  a  time  in  its  early  history  when  but 
-a  single  matter  was  involved.  And  that  mat- 
ter arose  upon  the  contention  of  the  admin- 
istrator that  the  goodwill  of  the  business  was 
not  included  in  the  inventory  and  appraise- 
ment of  the  property  of  the  deceased  returned 
by  the  executor  to  the  probate  court.  Owing 
to  the  views  we  entertain  as  to  the  validity 
•of  the  contract,  this  contention  may  be  dis- 
posed of  in  a  few  words.  The  contract  of 
partnership  provided :  **  The  surviving  part- 
ners and  their  successors  shall  also  have  the 
fight  and  privilege  of  continuing  the  said 
business  under  the  said  designation  and  name 
-of  Newman  &  Levinson. "  We  have  no  doubt 
that  the  goodwill  of  the  business  passed  to 
the  surviving  partners  under  this  provision 
of  the  contract,  and  in  no  sense  foro£ed  an  as- 
4et  of  the  estate.  Much  could  be  said  upon 
this  question  showing  the  instability  of  ap- 
pellant's claims  in  this  regard,  but  we  deem 
it  unnecessary. 

ITis  order  appeaUd  from  is  affirmed. 


We    concur : 
Fleet,  J. 


MeFarland*    J. ;    VaA 


Beatty*  Ch.  J.,  and  Henalutw  and  Tem- 
ple. JJ. : 

We  concur  in  the  judgment.  We  do  not 
think  we  can  say,  over  the  implied  finding 
-of  the  trial  court,  that  the  execution  of  the 
partnership  articles  was  procured  bv  fraud, 
or  by  the  use  of  undue  influence.  The  ques- 
tion'is  argued  on  the  assumption  that  the 
Newmans  were  contracting  with  the  expecta- 
tion that  they  would  be  the  survivors.  We 
do  not  think  we  can  assume  that.  Such  a  con- 
«ideration  was  proper  to  be  urged  upon  the 
trial  court  under  the  ch&rge  of  fraud,  and  evi- 
dence could  have  been  addressed  to  that  point. 
It  does  not  appear  that  any  such  question  was 
tried.  It  does  appear  that  Levinson  was  then 
ill,  but  we  do  not  find  that  the  Illness  was 
•deemed  mortal.  He  lived  more  than  one 
year  thereafter,  and  during  a  portion  of  that 
time  was  able  to  attend  to  business.  But  the 
advantages  of  the  agreement  are  not  all  on 
•one  side.  In  case  of  a  dissolution  by  death 
it  would  have  been  the  privilege  of  the  sur- 
viying  partners,  in  case  there  was  no  provi- 
sion made  for  such  an  event,  to  have  stopped 
the  business  and  to  have  gone  into  liquida- 
tion. In  such  case  the  goods  would  have  been 
sold  at  a  sacrifice,  snd  the  estate  would  have 
realized  nothing  for  the  goodwill. 

As  to  the  construction  and  effect  of  the 
twelfth  article  of  the  partnership  agreement 
between  the  defendants  and  their  deceased 
partner,  our  views  do  not  coincide  with  those 
'expressed  in  the  preceding  opinion.  The 
meaning  of  that  article  is,  of  course,  the 
main  question  in  the  case,  and  for  two  years 
after  tne  death  of  Levinson  it  was  the  only 
question  ;  the  attack  upon  the  validity  of  the 
agreement  based  upon  the  alleged  mental  in- 
•capacity  of  Levinson  and  the  charge  of  un- 
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due  influence  by  his  surviving  partners  be- 
ing an  evident  afterthought.  So  much  stress, 
however,  has  been  laid  upon  this  matter  in  the 
argument,  and  it  forms  so  large  and  so  essen- 
tial a  part  of  the  charge  oi  fraud,  to  the 
elaboration  of  which  the  voluminous  brief 
of  appellants  is  mainly  devoted,  that  it  can- 
not be  ignored.  The  fact  that  the  validity 
of  the  partnership  agreement  is  affirmed  by 
the  implied  finding  of  the  superior  court, 
and  that  there  is  substantial  evidence  to  sup- 
port such  finding,  is  sufficient,  as  shown  m 
the  preceding  opinion,  to  put  an  end  to  the 
question  so  far  as  it  is  material  to  the  de- 
cision of  this  appeal,  but  with  respect  to 
the  matters  so  veinemently  and  intemperately 
argued  upon  the  part  ol  appellant,  and  es- 
pecially with  reference  to  the  torrent  of  vitu- 
peration poured  out  upon  Mr.  Justice  Har- 
rison, it  is  important  to  note  that  never  upon 
any  occasion  auring  the  time  that  he  was 
acting  as  attorney  for  executor  Raveley  was 
there  the  slightest  hint  or  suggestion  to  the 
effect  that  the  partnership  articles  were  in 
any  respect  invalid,  or  that  Levinson,  at  the 
time  he  signed  them,  was  mentally  incapac- 
itated, or  subjected  to  the  slightest  degree 
of  undue  influence.  On  the  contrary,  the 
whole  ^ispute  from  the  beginning;,  and  for 
two  years  after  the  death  of  Levinson,  was 
as  to  the  construction  of  the  agreement,  and 
in  particular  whether,  according  to  its  terms, 
the  estate  of  Levinson  was  entitled  to  sepa- 
rate and  additional  compensation  for  his  in- 
terest in  the  goodwill  of  the  business  of  the 
firm.  The  mother  and  sisters  of  Levinson — 
all  adults— and  Mr.  Philbrook,  their  attor- 
ney, assumed  as  a  fact  unquestioned  that  the 
/$ontract  was  entirely  valid,  and  that  the 
rights  of  all  parties  were  dependent  upon  Its 
proper  construction.  Under  these  circum- 
stances it  would  have  been  strange,  indeed, 
if  the  attorneys  for  the  executor  hiM  not  taken 
the  same  view.  Naturally  and  inevitably 
they  confined  their  attention  to  the  meaning 
of  the  contract,  and  to  the  steps  necessary  to 
be  taken  in  carrying  it  out  according  to  the 
intention  of  the  parties.  They  (the  firm  of 
Jarboe  &  Harrison)  had  been  employed  by 
the  executor  within  a  few  days  after  the  death 
of  Levinson,  and  Mr.  Philbrook  shortly  after- 
wards was  employed  by  the  mother  and  sis- 
ters of  the  decedent  to  look  especially  after 
their  interests.  From  the  veiy  first  there 
was  an  open  difference  of  opinion  between 
these  attorneys  as  to  the  meaning  of  the  part- 
nership agreement  with  respect  to  the  right 
of  Levinson  *s  estate  to  be  paid  an  additional 
compensation  for  his  interest  in  the  goodwill 
of  the  business,  over  and  sbove  the  appraised 
value  of  his  interest  in  the  stock  of  goods, 
fixtures,  accounts,  and  other  tangible  assets 
of  the  firm.  Jarboe  &  Harrison  took  the  posi- 
tion, which  they  always  maintained  openly 
and  unequivocally,  that,  according  to  the 
proper  construction  of  the  agreement,  the 
surviving  partners  took  the  whole  interest 
of  the  deceased  partner,  including  the  right 
to  continue  the  business  under  the  name  of 
Newman  &  Levinson,  upon  payment  of  the 
appraised  value  of  his  snare  of  the  assets,  to 
be  ascertained  by  an  inventory  and  appraise- 
ment according  to  the  annual  custom  of  the 
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house,  and  that  no  separate  allowance  for 

food  will  was  contemplated  or  provided  for. 
[r.  Philbrook  took  the  opposite  view,  which 
he  likewise  consistently  maintained.  There 
was  no  other  difference  between  the  parties 
or  their  legal  advisers,  and,  when  the  inven- 
tory and  appraisement  were  made,  their  fair- 
ness and  correctness,  so  far  as  they  went, 
were  not  disptited,  the  only  objection  on  the 
part  of  Mr.  Philbrook  and  his  clients  being 
that  it  made  no  allowance  for  the  value  of 
the  goodwill.  No  charge  of  fraud,  or  un- 
dervaluation of  assets,  or  overstatement  of 
liabilities  in  the  appraisement,  was  then,  or 
ever  during  Judge  Harrison's  connection  with 
the  case,  made  or  suggested.  The  dispute 
was  wholly  upon  a  question  of  law,— t.  e. 
the  construction  of  a  contract,  —and  as  to  this 
there  was,  as  above  stated,  no  equivocation 
or  concealment  whatever. 

Mr.  Philbrook,  however,  seems  to  think 
that  Jarboe  and  Harrison  were  guilty  of  a 
species  of  disloyalty  to  his  clients,  because, 
notwithstanding  their  opinion  to  the  con- 
trary, they  did  not  sustain  him  in  his  posi- 
tion, and  advise  their  clien  accordingly. 
But  this  contention  is  utterly  unreasonable. 
They  were  attorneys  for  the  executor,  who 
was  trustee  not  only  of  the  legatees, ^ut  also 
of  the  creditors  of  his  testator,  and  it  was 
their  imperative  duty  to  advise  him  to  pro- 
ceed according  to  the  true  construction  of  the 
agreement  as  they  interpreted  it,  and  es- 
pecially to  see  that  he  wasted  no  portion  of 
the  estate  in  fruitless  litigation.  In  view 
of  the  difference  of  opinion  between  them 
and  the  attorney  for  the  legatees,  it  was  nat- 
ural that  they  should  take  time  to  consider, 
before  deciding  a  question  so  delicate  and 
so  important,  and  equally  natural  that  they 
should  wish  to  submit  the  decision  of  the 
matter  to  the  probate  court.  But  when  that 
court,  in  the  proceedings  instituted  by  the 
Newmans  to  compel  the  executor  to  transfer 
to  them  the  interest  of  the  deceased  partner, 
declined  to  give  a  construction  to  the  agree- 
ment upon  the  ground  that  it  had  no  juris- 
diction to  decide  upon  the  matter,  the  re- 
sponsibility was  thrown  upon  the  attorneys 
for  the  executor  to  decide  whether  he  should 
accept  or  reject  the  tender  which  the  New- 
mans had  made  of  the  appraised  value  of 
Levinson's  interest.  Being  obliged  to  take 
the  responsibility  of  decidintr,  they  naturally 
decided  according  to  their  own  construction 
of  the  contract,  and  not  according  to  Mr. 
Philbrook '8.  Differing,  as  we  do,  from  the 
views  which  they  entertained,  we  should 
never  have  thought  of  imputing  a  bad  mo- 
tive for  their  decision,  if  for  no  other  yet 
for  the  simple  reason  that,  if  wrong,  it  could 
harm  no  one  but  themselves  and  their  client. 
A  large  part  of  Mr.  Phil  brook  *s  tirade  is 
based  upon  the  assumption  that  Jarboe  and 
Harrison  did  not  reallv  entertain  the  opinion 
which  they  expressed,  and  that  they  only 
advised  the  executor  to  the  course  that  he 
took  because  they  were  acting  in  collusion 
with,  and  in  the*  interest  of,  the  Newmans. 
The  absurdity  of  this  position  is  manifest 
from  the  fact  that  any  settlement  between 
the  executor  and  the  Newmans,  not  made  in 
accordance  with  the  true  construction  of  the 
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contract,  could  only  involve  the  parties  to> 
such  settlement  in  loss  and  difficulty,  and 
could  not  possibly  foreclose  or  prejudice- 
the  rights  of  the  residuary  legatees. 

By  accepting  the  money  and  notes  tendered 
by  the  Newmans  in  full  payment  for  the  in- 
terest of  his  testator  in  the  firm,  the  executor 
placed  himself  in  the  position  of  unequivo- 
cally refusing  to  proceed  against  the  sur- 
viving partners  on  account  of  the  value  of 
the  gooawill,  and  thereby  gave  to  the  re- 
siduary legatees  the  right  to  ask,  as  they 
ultimately  did,  for  his  discharge,  upon  the- 

f  round  that  he  was  neglecting  the  duties  of 
is  trust.  As  to  the  executor,  this  was  the- 
sole  effect  of  erroneous  advice  od  this  point. 
As  to  the  Newmans,  the  effect  of  a  settle- 
ment unauthorized  by  the  probate  court,  and 
unwarranted  by  the  terms  of  the  partnership 
agreement,  would  simply  be  to  expose  them 
to  an  action  for  an  accounting, — this  very 
action,— in  which  the  most  rigorous  and  bur- 
densome rules  for  computing  the  interest  of 
Levinson  in  the  assets  of  the  firm  and  prof- 
its of  the  business  would  be  enforceable- 
against  them  at  the  option  of  the  administra- 
tor with  the  will  annexed.  To  suppose,  aa 
the  argument  does,  that  the  attorneys  for 
the  executor  were  deliberately  giving  him 
advice  which  they  knew  to  be  bad,  in  order 
to  serve  the  interest  of  the  Newmans  at  the 
expense  of  the  legatees,  when  the  only  effect 
of  the  course  advised  would  be  to  expose  the 
executor  to  censure  and  punishment,  and  the 
Newmans  to  certain  loss,  is  rather  too  heavy 
a  draft  on  human  credulity.  But  it  is  not 
alone  the  aoc:eptanoe  of  the  tender  made 
by  the  surviving  partners,  and  the  advice- 
upon  which  the  executor  acted,  that  furnish 
grounds  for  Mr.  Philbrook's  suspicions.  It 
IS  the  secrecy  of  the  transaction,  and  the  fact 
that  the  receipts  or  acknowledgments  given 
by  the  executor  were  in  the  handwriting  o^ 
and  were  witnessed  by,  a  gentleman  who, 
at  the  date  of  the  settlement,  had  been  nom- 
inated by  a  leadin/a;  political  party  of  the 
state  for  a  seat  on  this  bench,  that  excites  his^ 
deepest  indignation.  He  can  see  in  these 
circumstances  nothing  but  a  deliberate  at- 
tempt to  defraud  his  clients  and  to  corrupt 
this  court. 

As  to  the  secrecy  of  the  transaction,  the* 
simple  truth  is  that  Mr.  Philbrook  and  his 
clients  were  not  called  in  to  witness  the  pay- 
ment of  the  money  or  the  delivery  of  the  re- 
ceipts, and  there  was  no  reason  why  they 
should  be  present.  It  was  not  necessary  that 
they  should  be  there  to  protest  in  order  not 
to  be  bound  by  the  settlement  Their  rights- 
were  not  being  concluded,  or  in  any  wise 
prejudiced.  The  fact  that  the  notes  and 
money  were  in  the  hands  of  the  executor  was- 
nothing  to  them.  The  time  for  presentation 
of  claims  of  creditors  had  not  elapsed,  the 
time  for  filing  a  first  annual  account  had  not 
arrived.  No  part  of  the  money  in  the  hands 
of  the  executor  could  then,  or  for  months 
thereafter,  be  applied  in  payment  of  claims 
or  leffacios ;  in  short,  neither  the  executor  nor 
the  Newmans  could  gain  the  slightest  advan- 
tage, nor  the  legatees  suffer  the  slightest  loss, 
by  concealment  of  the  fact  that  the  settlement 
had  been  made.     And  accordingly  we  find 
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that  upon  the  very  first  occasion  call  in  e  for 
a  disclosure  of  the  fact  and  the  terms  of  the 
settlement,  such  disclosure  was  fully  and  un- 
reservedly made  in  the  most  direct  and  certain 
terms.  The  settlement  was  made  in  Septem- 
ber, and  in  November  following,  in  response 
to  a  demand  for  an  amended',  inventory  of 
Levinson's  estate,  which  should  include  the 
item  of  goodwill  of  the  business,  the  surviv- 
ing partners  served  upon  Mr.  Philbrook  their 
written  answer,  which  contained,  among 
other  things,  the  following  passage:  "And 
deny  that  said  William  J.  itewman,  or  said 
Benjamin  Newman,  has  not  fully  accounted 
to  said  executor  of  said  estate  for  any  and  all 
moneys,  interests,  and  claims  due  to  said  es- 
tate trom  said  William  J.  Newman  or  said 
Benjamin  Newman,  or  either  of  them,  and 
aver,  on  the  contrary,  that  they  have  fully 
accounted  for  any  and  all  claims,  payments, 
and  sums  due  said  estate  in  the  manner  set 
forth  in  said  memorandum  in  writing,  and  in 
this  behalf  said  William  J.  Newman  and  said 
Benjamin  Newman  aver  that  after  the  ap- 
pointment of  said  S.  W.  Raveley  as  the  ex- 
ecutor of  the  last  will  and  testament  of  said 
John  Levinson,  deceased,   said  executor  re- 

Suested  them — said  William  J.  Newman  and 
«njamin  Newman— to  account  to  him  for  the 
interest  of  said  decedent  in  said  copamership, 
and  said  William  J.  Newman  and  said  Ben- 
jamin Newman  did  thereupon  account  to  him 
and  exhibit  to  him,  said  executor,  all  the 
books  and  assets  of  every  kind  belonging  to 
said  copartnership,  and  it  appeared  therefrom 
that  the  entire  interest  of  said  decedent  in  the 
assets  of  said  copartnership  amounted  to  the 
sum  of  i20.790.»0 ;  and  thereupon  said  Will- 
iam J.  Newman  and  said  Benjamin  Newman 
elected  and  decided,  under  and  in  accordance 
with  the  provisions  of  said  memorandum  in 
writing,  to  purchase  and  pay  for  the  interest 
of  said  decedent  in  said  copartnership,  and 
thereupon  executed  to  said  8.  W.  Raveley, 
as  executor  aforesaid,  twelve  certain  promis- 
sory notes,  bearing  date  the  26th  day  of  Feb- 
ruary, 1890,  payable  at  monthly  intervals 
thereafter,  each  for  the  sum  of  $1,732.57| 
(said  promlssoiy  notes  aggregating  the  sum 
of  $20,790.80),  in  full  payment  and  discharge 
uf  the  interest  of  saia  aecedent  in  said  co- 
partnership business,  as  the  same  had  been 
ascertained  and  determined  by  the  inventory 
and  appraisement  thereof,  made  in  accord- 
ance with  the  provisions  of  said  memorandum 
in  writing.  ^  Mr.  Philbiook  knows  the  mean- 
ing of  a  plain  statement  in  plain  English,  and 
therefore  it  is  not  to  be  doubted  that  from  and 
after  the  19th  day  of  November,  1890,  be 
and  his  clients  knew  that  executor  Raveley 
had  accepted  from  the  surviving  partners 
their  notes  for  $20,790.80.  in  full  payment  for 
his  testator's  interest  in  the  copartnership. 
He  knew  then  and  ever  afterwards  that  Ra- 
veley, acting  under  the  advice  of  his  attor- 
neys, would  refuse  to  prosecute  an  action 
against  the  Newmans  for  a  further  account- 
ing, and  that  the  legatees,  if  they  desired  to 
have  such  an  action  instituted,  must  procure 
the  removal  of  the  executor,  and  the  appoint- 
« ment  of  an  administrator  with  the  will  an- 
nexed, who  would  be  guided  by  his  advice. 
This  is  the  course  whicl^  was  taken  just  one 
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year  after  Mr.  Philbrook  was  advised  of  the 
settlement,  and,  since  he  allowed  a  whole 
year  to  elapse  after  receiving  the  information 
before  taking  the  only  action  that  the  settle- 
ment called  for,  he  can  hardly  complain  that 
the  fact  was  not  disclosed  two  months  sooner 
than  it  was.  As  to  the  fact  that  Mr.  Har- 
rison, after  his  nomination  for  justice  of  the 
supreme  court,  continued  to  advise  Executor 
Raveley  in  a  matter  in  which  he  had  been 
employed  long  before  his  nomination,  and 
the  further  fact  that  he  drew  up  and  witnessed 
the  papers  which  passed  upon  the  settlement, 
it  seems  scarcely  credible  that  a  normal  mind 
could  regard  them  as  evidence  of  fraud,  or  as 
an  attempt  to  corruptly  influence  the  decision  * 
of  this  court.  But  it  is  out  of  these  simple 
circumstances  that  Mr.  Philbrook  has  con- 
structed his  elaborate  theory  of  fraud  and  cor- 
ruption. The  truth  is  there  is  not  only  no 
foundation  for  the  argument  upon  this  point, 
but  the  fact  which  it  seeks  to  establish  is 
totally  irrelevant.  The  motives  which  may 
have  prompted  Raveley's  attorneys  in  giving 
their  advice,  the  advice  itself,  and  the  action 
taken  in  consequence  of  it,  have  not  in  the 
slighest  degree  affected  the  rights  of  Levin- 
son's  mother  and  sisters.  If  the  advice  was 
correct,*a8  held  in  the  preceding  opinion, 
there  never  was  any  ground  of  complaint. 
If  it  was  incorrect,  the  settlement  did  not 
bind  the  estate,  and  the  Newmans  remained 
accountable  for  the  true  value  of  Levinson 's 
interest  at  the  time  of  his  death,  or  at  the 
option  of  his  representatives,  for  the  profits  of 
the  business  which  they  continued  to  carrv 
on. 

If  these  views  are  correct,— and  we  have 
no  doubt  that  they  are, — the  whole  question 
of  fraud  and  corruption  so  gratuitously  im- 
ported into  the  case  may  be  dismissed  from 
further  consideration,  and  attention  confined 
to  the  questions  upon  which  the  decision  of 
the  appeal  necessarily  depends. 

The  agreement  between  the  Newmans  and 
Levinson,  which  by  the  preceding  opinion  ia 
held  to  be  a  contract  of  sale,  properly  bears 
the  construction  put  upon  it.  It  was  within 
the  terms  of  the  agreement  and  the  contem- 
plation of  the  parties  that  in  some  way  a  pur- 
chase by  the  survivors  should  be  made.  If 
the  contract  were  in  other  respects  free  from 
objection,  the  case  would  be  the  not  unusual 
one  where  the  partners  provide  for  the  pur- 
chase by  the  survivors  of  the  interest  of  a  de- 
ceased member  of  the  firm.  Upon  the  exer- 
cise by  the  survivors  of  their  right,  the  sale 
would  be  complete,  and  the  surviving  part- 
ners would  become  debtors  to  the  estate  of  the 
deceased  partner,  with  the  duty  of  account- 
ing with  his  representative  for  the  value  of 
the  deceased  partner's  interest.  Cases  are  not 
rare  where  contracts  of  this  nature  have  been 
entered  into  and  enforced.  But,  when  up- 
held, it  is  because  they  are  certain  and  spe- 
cific in  their  terms,  and  unobjectionable 
Xn  any  equitable  consideration.  The  plan 
pted  by  these  partners  for  arriving  at  the 
value  of  their  annual  profits  by  deducting^ 
from  their  assets  the  amount  of  their  liabil- 
ities was  feasible  and  satisfactory  while  all 
the  partners  were  living,  but  upon  the  death 
of  Levinson,  not  the  profits  merely,  but  the 
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whole  of  his  interest,  was  in  some  manner  to 
be  determined  and  withdrawn  from  the  as 
■sets  of  the  firm.  While  all  of  the  partners 
were  alive  it  'did  not  matter  how  the  assets 
were  yalued,  or  the  liabilities  estimated,  for 
what  they  did  not  take  out  as  profits  they  re- 
tained in  the  assets  of  the  firm.  But,  when 
one  died,  it  became  highly  important  that  his 
share,  then  to  be  wholly  withdrawn,  should 
be  fairly  and  fully  valued.  The  apportion- 
ment of  profits  involved  no  transfer  of  title 
to  the  remaining  capital ;  but  such  a  transfer 
was  necessarily  involved  in  the  transaction 
^contemplated  upon  the  death  of  a  partner. 
Frequently,  says  Lindley  (Partn.  p.  429),  in 
order  to  prevent  the  ruin  consequent  on  the 
sale  when  a  partnership  happens  to  be  dis- 
solved by  the  death  of  a  partner,  it  is  pro- 
vided that  the  share  of  the  deceased  may  be 
taken  by  the  survivors  at  the  value  shown  bv 
the  last  settlement  agreed  to  by  him,  with 
the  addition  of  anv  subsequent  profit.  But 
here  a  new  valuation  was  to  be  made,  and, 
•either  no  method  is  provided  in  the  contract 
for  arriving  at  that  valuation,  or,  if  a  method 
be  found.  It  can  only  be  the  method  ac- 
tually adopted, — the  valuation  being  made 
by  the  surviving  partners  themselves.  But, 
in  the  first  instance,  if  no  mode  is  prescribed, 
there  is  the  absence  of  an  essential  ele- 
ment of  a  contract  of  sale  which  equity  can- 
not supply, — the  price,  or  the  manner  of 
determining  the  price.  If  the  second,  and 
the  mode  iMopted,  be  the  one  contemplated 
by  the  contract,  then,  if  the  contract  be  val- 
id, it  must  result  in  holding  that  the  surviv- 
ing partners,  trustees  of  the  deceased  part- 
ner's share,  may  not  only  purchase  that  share, 
but  may  fix  the  value  which  they  will  pay 
for  it.  But,  if  we  understand  respondents, 
they  do  not  contend,  nor  could  they  success- 
fully, for  the  latter  proposition,  but  they 
-claim  that  by  their  agreement  with  the  exec- 
utor such  value  was  legally  ascertained ; 
and  herein  it  is  claimed  that  the  executor, 
in  effecting  that  settlement,  was  merely  carry- 
ing into  effect  the  contract  of  his  testator,  as 
^^xpressed  in  the  aVtieles.  But  something 
more  was  necessary.  The  testator's  contract 
•did  not  determine  the  amount  of  the  consid- 
eration to  be  rendered  by  the  survivor  for  his 
interest,  and  the  exercise  of  a  further  act  of 
discretion,  judgment,  and  assent  was  neces- 
sary to  ascertain  the  amount.  Marriwn  v. 
Romgnoh  5  Cal.  65 ;  Breekenridgs  v.  OroekeTf 
78  Cal.  629;  Viekers  v.  Vickers,  L.  R.  4  Eq. 
529.  It  is  said  that  these  were  cases  where 
specific  performance  was  sought,  while  in 
this  instance  the  contract  has  been  executed. 
This  is  true,  but  we  are  now  dealing  with 
the  question  of  power  in  the  executor,  and 
these  cases  illustrate  the  proposition  that  in 
making  the  adjustment  with  defendants  the 
executor  necessarily  supplied  the  missing 
terms  of  his  testator's  contract  by  the  exer- 
-cise  of  his  own  will  and  discretion. 

Had  the  executor  that  authority?  Defend- 
ants claim  it  for  him  by  virtue  of  his  j?eneral 
powers,  and  independently  of  the  articles. 
At  the  common  law  such  power  was  unques- 
tionably his,  but  at  common  law  the  execu- 
tor or  administrator  held  the  title  of  the  per- 
sonal property  of  the  decedent,  while  with 


us  title  to  personalty  as  well  as  to  realty 
vests  in  the  heirs,  subject  only  to  the  right 
of  the  executor  to  take  possession  of  it  for 
specific  purposes.  At  common  law,  then, 
tne  representative  could  sell  personal  prop- 
erty without  restraint,  so  lonff  as  his  acts 
were  not  fraudulent,  but  here  nis  power  to 
sell  is  dependent  upon  the  assent  of  the  su- 
perior court.  Code  Civ.  Proc.  §§  1517, 
1561 ;  Wiekershmm  v.  JohnaUm,  104  Cal.  407 ; 
2  Woerner,  Administration  of  Law,  g  881. 
The  provisions  of  the  articles  for  the  trans- 
fer of  Le Vinson's  interest  were  incomplete, 
in  that  no  price  was  fixed,  and  that  no  dis- 
interested person  was  named  who  should  fix 
the  price.  The  executor,  by  assenting  to 
the  valuation  put  by  the  Newmans  on  the 
partnership  interest,  assumed  to  supply  the 
omission  of  the  contract,  and  to  fixa  sum  at 
which  they  might  take  the  interest.  It  is  not 
claimed  that  the  executor  derived  authority 
to  make  the  sale  from  the  will  of  deceased. 
As  the  '.articles  fall  short  of  conferring 
that  power,  he  could  necessarily  derive  it 
only  from  the  court  in  the  manner  prescribed 
by  statute.  But  under  the  statute  it  could 
be  sold  only  **  in  the  same  manner  as  other 
personal  property,"  namely,  by  authority 
and  consent  of  the  superior  court.  Had  the 
contract  of  partnership  determined  the  price, 
or  prescribe  some  legal  mode  of  ascertain- 
ing the  price,  the  cases  cited  in  the  preced- 
ino:  opinion  would  be  directly  in  point. 
Then  the  executor  would  have  needea  only 
to  abide  by  the  terms  of  the  contract.  Janin 
V.  Browne,  69  Cal.  87.  The  wisdom  or  pol- 
icy of  the  contract  would  have  been  none  of 
his  concern.  But,  under  the  facts,  the  ne- 
cessity for  the  supervisory  power  of  the  court 
to  order  a  sale,  and  for  the  caution  of  the 
statute  that,  before  confirming  the  sale  of  the 
partnership  interest  the  court  or  judge  must 
carefully  inquire  into  the  condition  of  the 
partnersnip  affairs,  and  must  examine  the 
surviving  partner  (Code  Civ.  Proc.  §  1624), 
was  as  manifest  as  if  there  had  been  no  con- 
tract. 

But  it  is  further  said  that  the  inventory 
and  appraisement  were  made  in  the  manner 
usual  during  Levinson*s  life,  and  that  this 
established  a  custom  by  which  the  articles 
are  to  be  interpreted.  But  a  customary  mode 
of  valuing  assets,  with  a  view  of  determin- 
ing and  withdrawing  profits,  is  radically 
different  from  the  requisites  of  a  fair  and 
reasonable  estimate  of  all  assets  with  a  view 
to  segregating  the  'share  of  a  deceased  part- 
ner for  purchase  by  the  others.  We  tnink 
the  conclusion  inevitable  that  the  executor 
exceeded  his  authority  in  the  settlement  with 
defendants ;  that  he  aid  not,  as  is  admitted, 
follow  the  statutory  mode  in  making  the 
settlement,  and  that  there  was  no  power  for 
him  to  do  so  under  the  articles. 

Leaving  aside  for  the  moment  the  question 
whether  or  not  the  goodwill  was  included  in 
the  settlement,  we  think  the  evidence  over- 
whelmingly establishes,  as  the  trial  court 
held,  that  the  sum  found  by  the  Newmans 
under  the  inventory  and  appraisement  to  be 
the  value  of  Levinson's  interest,  and  by  the 
Newmans  paid  into  the  estate  of  Levinson,* 
and  received  by  the  executor  thereof,  waa 
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not  only  a  just  amount,  but,  indeed,  a  very 
liberal  amount.     The  evidence  seems  to  be 
without  conflict,  and  at  least  is  strongly  in 
favor  of  the  respondents,  that  the  appraised 
value  put  by  the  Newmans  upon  the  inter- 
est of  their  deceased  partner  was  greater  than 
its  actual  worth.     It  was  paid  over  and  re- 
-cclved,  with  knowledge  then  or  soon  after- 
wards acquired  of  the  claim  of  the  Newmans 
that  by  the  payment  they  took  to  themselves 
the  deceased's  interest  and  title  in  the  assets 
of  the  copartnership,  and  acquired  the  riffht 
to  continue  to  conduct  the  business  under 
the  firm  name.     Thereafter  the  heirs,  who 
were  all  of  aee,  and  who  were  represented 
throughout  all  court  proceedings  by  their 
attorney,    petitioned   for,   and.    despite   the 
protests  of  the  executor,  obtained,  a  decree 
of  partial  distribution,  distributing  to  them 
as  of  the  property  of  the  estate  a  portion  of 
the  moneys  thus  obtained  from  the  Newmans. 
At  the  time  when  this  decree  was  sought  and 
obtained  the  source  from  which  the  moneys 
•came,  and  the  circumstances  under  which  it 
had  been  paid  over  to  the  estate,  and  the 
•claims  of  the  Newmans  in  regard  thereto, 
were  well  known  to  them.     Their  opposing 
-claim  during  all  of  this  time  seems  to  have 
been  solely  the  one  that  the  goodwill  had 
not  passed  to  the  Newmans,  and  was  still 
personal  property,  and  a  part  of  the  assets  of 
Levinson's  estate.     Having,  under  these  cir- 
•cumstanoes,  demanded  and  received  the  mon- 
eys so  paid  by  the  Newmans,  the  price  hav- 
ing been  fair,  and  the  transaction  witliout 
fraud,  we  are  of  opinion  that  they  are  es- 
topped from  questioning  the  settlement  while 
retaining  the  benefits  of  it,  and  from  deny- 
ing that  there  passed  to  the  Newmans  what- 
ever would  have  passed  under  the  terms  of 
the  contract  had  it  been  free  from  the  defect 
above  discussed.      What,  then,  would  have 
passed,  and  what  are  appellants  estopped  from 
denying   did   oass?      Unquestionably   there 
passed   to  the  Newmans  Levinson*s  interest 
in  the  assets,  as  shown  by  the  inventory  and 
appraisement  upon  which  the  settlement  was 
based.     But  the  articles  provide  further  that 
the  survivors  shall  have  the  right  to  continue 
the  business  under  the  firm  name  of  Newman 
&  Levinaon.     This  clause  may  be  construed 
either  as   dependent  or  independent  of  the 
covenant  to  purchase.     If  construed  as  de- 
pendent, then  the  contract   was  that,  upon 
purchasing  under  the  inventory  and  appraise- 
ment, the  survivors  would  acquire  the  right 
to  continue  the  business  under  the  firm  name. 
In  this  view  appellants  would  also  be  es- 
topped from  denying  that  tlfere  passed  to  de- 
fendants the  right  to  conduct  the  business  un- 
der the  firm  name.'    If,  however,  this  clause 
is  to  be  construed  as  independent,  it  is  of 
itself  valid  and  operative,  and  conferred  this 
right  upon    defendants  regardless  of  other 
considerations.     In  either  case  it  must  follow 
that  the  right  to  conduct  the  business  under 
the  firm  name  passed  to  the  defendants. 

There  thus  comes  under  consideration  the 
question  which  originally,  and  for  a  long 
time,  was  the  sole  point  of  difference  between 
the  parties, — the  question  of  the  disposition 
of  the  goodwill ;  for  it  appears  that,  while 
the  heirs  from  a  very  earl^date  insisted  that 
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the  goodwill  still  remained  a  part  of  the 
property  of  the  estate,  and  should  be  inven- 
toried and  appraised  as  such,  they  made  no  ob- 
jection to  the  valuation  put  upon  the  deceased 
partner's  interest,  nor  to  the  sale  of  that  in- 
terest, saving  that  therein  the  goodwill  had 
not  been  valued.  There  was  no  concealment 
nor  secrecy  nor  fraud  in  this.  The  heirs  were 
informed  that  the  goodwill  was  not  included, 
the  contention  of  the  executor  and  of  the  New- 
mans under  the  advice  of  counsel  being  that 
the  goodwill,  under  the  circumstances,  did 
not  become  a  part  of  the  assets  of  the  estate, 
but  vested  in  the  surviving  partners.  While 
some  of  the  earlier  cases  lean  to  the  doctrine 
that,  upon  the  death  of  one  partner,  the  good- 
will goes  to  the  survivors,  the  great  weight 
of  later  decisions  is  to  the  contrary.  Thus, 
it  is  said  by  Bates  (2  Bates,  Partn.  §  658)  : 
**  It  was  once  thought  that,  upon  the  death  of 
a  partner,  his  interest  in  the  ffoodwill  ceased, 
and  it  survived  to  the  surviving  partner  as 
his  own  property.  This  was  doubtea  in  Craw- 
shay  V.  CoUins,  15  Ves.  Jr.  218,  and  it  is  not 
now  anywhere  regarded  as  the  law  in  trade 
partnerships,  and  though  inseparable  from 
the  business,  is  an  appreciable  part  of  the  as- 
sets in  which  the  estate  of  a  deceased  partner 
can  participate."  Lindley  says:  **In  the 
event  of  dissolution  by  death,  it  has  been  said 
that  the  goodwill  survives,  and  there  is  a 
clear  decision  to  this  effect.  But  this  is  not 
in  accordance  with  modern  authorities ;  they 
are  wholly  opposed  to  the  notion  that  the 
value  of  the  goodwill, as  such, belongs  to  the 
survivor."  2  Lindley,  Partn.  •443.  And 
our  Code  declares  (Civ.  Code,  ^  998)  :  The 
goodwill  of  a  business  is  property  transfer- 
able like  any  other.  It  is  not  necessary  to 
enter  upon  a  discussion  of  the  character  of 
this  intangible  property  known  as  "good- 
will." The  Code  solves  many  doubts  by  de- 
fining it  to  be  the  ''expectation  of  continued 
public  patronage."  Civ.  Code,  §992.  Now, 
the  Newmans  had  purchased  the  interest  of 
the  estate  in  the  assets  as  shown  by  the  inven- 
tory, and  had  likewise  acquired,  as  has  been 
discussed,  the  ricrht  to  continue  the  business 
under  the  firm  name.  We  are  unable  to  per- 
ceive any  difference  between  the  acquirement 
of  a  right  to  conduct  this  business  under  a 
firm  name  and  the  acquirement  of  the  good- 
will of  the  business.  In  other  words,  every 
possible  ** expectation  of  continued  public 
patronage"  to  the  business  was  gone  when 
the  right  tx)  conduct  it.  under  the  firm  name 
was  parted  with.  If  there  were  left  anything 
of  value,  however  shadowy  and  unreal,  it 
miffht  be  ground  for  saying  that  the  good- 
will yet  remained  to  the  estate,  but  the  in- 
terest in  the  assets,  together  with  the  interest 
in  the  right  to  conduct  the  business  under  the 
firm  name,  having  passed  to  the  Newmans, 
nothing  in  the  nature  of  goodwill  was  left. 
But  there  is  another  and  equally. convincing 
view  which  may  be  taken  of  these  matters. 
Counsel  have  cited  some  cases  in  which  it  is 
said  that  it  is  the  duty  of  the  survivors  to  sell 
the  property,  and  the  business  as  a  going 
business,  and  also  to  continue  the  business 
until  this  can  be  done.  It  may  be  that  when 
a  firm  name  is  not  composed  of  the  name  of 
the  partners,  but  is  a  tradename  only,  differ- 
18 
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ent  equities  may  aiise,  but  we  are  sure  in 
this  case  the  Newmans  could  not  have  been 
required,  in  the  interest  of  Levinson*8  estate, 
to  sell  the  right  to  continue  the  business  in 
the  firm  name  nor  to  sell  the  goodwill.  There 
is  not  only  the  goodwill  which  belongs  to 
the  firm,  but  in  a  successful  business  each 
partner  may  have  gained  a  business  standing 
and  a  reputation  which  is  of  value  to  him. 
One  who  sells  the  goodwill  of  a  business 
warrants  by  that  very  act  that  he  will  not 
endeavor  to  draw  off  any  of  the  customers. 
Civ.  Code,  §  1776.  If  the  surviving  partners 
c&n  be  required  to  do  this,  they  nre  practi- 
cally prohibited  from  pursuing  the  same 
business  at  that  place,  and  that  mav  be  their 
only  means  of  gaining  a  livelihood.  When 
a  partnership  is  dissolved  bv  death,  the  sur- 
vivors are  absolved  from  all  obligations  ex- 
cept to  close  out  the  partnership  affairs  and 
to  account  to  the  estate.  They  do  not  owe  a 
duty  to  the  estate  of  the  deceased  to  abstain 
from  business  even  in  the  same  line  as  that 
in  which  the  partnership  was  engaged.  We 
are  forced  to  believe  in  this  case  that  the  ar- 
ticles of  copartnership  failed  to  provide  ef- 
fectively for  a  transfer  of  the  interest  of  Lev- 
inson's  estate  in  the  copartnership  to  the 
surviving  partners.  The  executor  and  his 
counsel  were  of  the  opinion  that  it  did  so 
provide,  and  acted  accordingly.  Thouf?h  we 
are  convinced  that  they  were  mistaken,  we  do 
not  doubt  that  the  estate  of  Levinson  realized 
much  more  from  the  property  than  would 
have  been  possible  if  the  firm  had  gone  into 
liquidation,  as  they  must  have  done  in  the 
absence  of  the  agreement.  We,  think,  there- 
fore, that  the  agreement  which  the  parties 
supposed  they  had  made  was  to  the  material 
advantage  of  all  concerned,  and,  had  they  pro- 
vided for  a  valid  method  of  determining  the 
value  of  the  interest  of  I^evinson,  it  would 
have  been  just  as  well  as  legal.  For  the  lack 
of  such  method,  however,  the  transfer  to  the 
Newmans  was  unauthorized  and  void.  The 
legatees,  however,  of  I^evinson's  estate,  were 
all  of  age,  and  the  estate  was  sol  vent.  Know- 
ing all  of  the  essential  facts,  they  demanded 
and  received  the  proceeds  of  the  sale  over  the 
protests  of  the  executor  and  of  the  Newmans. 
These  protests  amounted  to  the  claim  that, 
unless  the  transfer  to  the  Newmans  was  valid, 
the  money  should  be  returned  to  them.  If 
the  transifer  was  regarded  as  invalid,  plainly 
that  should  have  been  done.  The  court  could 
not  distribute  the  money  except  upon  the  the- 


ory that  it  properly  belonged  to  the  estate. 
The  Levinsons  solicited  and  obtained  such  an 
adjudication,  and  thev  received  the  money  so 
distributed.  No  rights  were  or  could  have 
been  reserved  by  the  protest,  styled  a  "stipu- 
lation," which  was  filed  by  the  Levinsons. 
The  money  was  not  voluntarily  paid  after  the 
protest  was  made,  but  the  payment  was  forced 
by  the  legatees.  The  protest  does  show,  how- 
ever, that  the  legatees  knew,  or  at  least  sus- 
pected, that  the  executor  and  the  surviving 
partners  claimed  that  the  money  in  the  hands 
of  the  executor  was  all  that  was  coming  to 
the  estate  from  the  partnership.  It  Is  stated, 
after  admitting  that  the  money  was  received 
by  the  executor  "on  account  of  the  interest 
or  said  estate  in  the  partnership  assets,"  as 
follows :  "  But  it  is  not  admitted  by  said  pe- 
titioners, or  any  of  them,  that  no  further  sum* 
remains  due,  or  is  to  become  due,  from  said 
surviving  partners,  or  either  of  them,  or  as- 
signs, to  said  estate,  or  to  said  petitioners,  or 
any  of  them."  There  would  have  been  no 
purpose  in  guarding  against  the  implication 
if  it  had  not  been  believed  that  the  claim  was 
that  .this  was  all.  That  the  legatees  well 
knew  the  claim  made  by  the  surviving  part- 
ners abundantly  appears  from  the  other  evi- 
dence. This  was  a  ratification  of  the  sale  on 
the  part  of  the  legatees  which  can  be  avoideil 
only  for  fraud  discovered  afterwards,  and  then 
only  upon  a  rescission  and  a  restoration  of  all 
that  they  have  received,  or  a  showing  of  some 
excuse  for  not  doing  so.  The  action  is  to- 
compel  the  surviving  partners  to  account  for 
the  interest  of  Levinson  in  the  copartnership. 
But  the  moneys  which  were  distributed  upon 
the  application  of  the  legatees  were  paid  for 
the  entire  interest  of  Levinson  in  the  copart- 
nership. To  compel  an  accounting  is  to  set 
aside  or  ignore  that  transaction.  The  money 
was  not  paid  on  account,  and  the  legatees- 
must  have  known  that  no  such  sum  was  due 
from  the  surviving  partners  to  the  estate,  .ex- 
cept upon  the  theory  that  they  had  purchased 
the  interest  of  Levinson.  The  acceptance  of 
the  sum  by  the  executor  materially  affected  the 
condition  of  the  surviving  partners.  But 
for  that  the  concern  would  most  likely  have 
gone  into  liquidation,  and  large  liabilities, 
for  goods  would  not  have  been  incurred. 
They  did  not  understand  that  they  were  as- 
suming these  liabilities  and  the  risks  of  trade- 
for  the  benefit  of  the  estate  of  Levinson,  but 
for  themselves. 
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Mary  B.  NEELY  et  al.,  Exrs.,  etc.,  of  Will- 
'iam  M.  Sneed.  Dec-eased,  Appts. 


.Tenn.. 


1.   The  mental  incompetency  of  bm  ao- 
conunodation   indorser    at  the  time  of 


siffoinff  a  note  In  renewal  of  one  which  he  in> 
doraed  when  fully  competent  to  do  bo  does  not 
prevent  his  estate  from  being  liable  on  the  re- 
newal  note  when  the  holder  took  it  in  good  faith 
and  thereupon  extinguished  and  surrendered  the 
old  note  so  that  he  cannot  be  restored  to  his 
original  position. 
2.  The  knowled§:e  of  one  member  of 
the  dlflcount  committee  of  a  bank*  wha 


Note.— iZenetooZ  of  oblioations  by  incompetent  per-  I  have  not  been  frequently  called  upon  to  consider, 
wns.  I  but  one  case  havinpr  been  discovered  aside  from 

This  subject  seems  to  be  one  which  the  courts  '  the  principal  case,  and  a  dictum  in  Wirebach  v.. 
34  L.  R.  A. 


1896. 


Memphis  National  Bank  v.  Neely. 


275 


was  not  preeont  when  the  renewal  of  a  note  was 
taken,  and  hod  no  part  in  the  transaction,  is  not 
enouflrh  to  charge  the  bank  with  notice  of  the 
fact,  known  to  him,  that  the  indoraer  of  the  note 
had  become  Incompetent  to  do  business. 

(JuneaO.  I80d.) 

APPEAL  by  defendants  from  a  decree  of  the 
Chancery  Court  for  Shelby  County  in  fa- 
vor of  plaintiff  in  a  suit  brouebt  to  enforce  the 
linbility  of  decedent  as  indorser  of  a  promis- 
soiTDOte.     Affirmed. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  Myers  Ik  Banks*  for  appellants: 

The  two  notes  sued  on  herein  must  stand  as 
original  transactions  as  of  the  date  of  the  same, 
to  wit,  October  3  and  22.  1892. 

2  Dan.  Neg.  Inst.  4th  ed.  §5^  12«0-126e, 
1366«;  2  Parsons,  Notes  «&  Bills,  201:  Bank  of 
the  CommontDeaUh  v.  Letcher,  3  J.  J.  Marsh. 
195;  yichol  V.  Bate,  10  Yerg.  429;  HiU  v.  Bos 
tick.  Id.  410;  Slaymaker  ▼.  Qundaeker,  10 
Serg.  &  R  75;  Cherry  ^r.  Frosty  7  Lea,  5. 

A  lunatic  signing  a  note  as  surety  for  an 
antecedent  debt  is  not  bound  thereby  although 
the  other  contracting  party  was  ignorant  of  his 
infirmity. 

Van  httton  v.  Beais,  46  Iowa,  62. 

It  Dvill  not  do  to  say  that  the  renewal  of  the 
notes  and  extension  of  the  time  of  pavment  was 
a  benefit  received  by  the  indorser,  William  M. 
Bneed,  which  went  to  increase  or  swell  the 
corpus  ot  his  estate,  for  such  is  not  the  fact. 

Leary  v.  Miller,  61  N.  Y.  488. 

A  person  of  unsound  mind  is  not  responsible 
for  his  contract  although  the  other  contractini; 
party  did  not  know  that  he  was  of  unsound 
mind  at  the  time,  and  such  contracts  are  void. 

I  Dan.  Neg.  Inst.  ^^  209,  210,  and  note; 
Moore  v.  Hershey.  90  Pa.  196:  Edwards  v. 
Da^npart,  20  Fed.  Rep.  756;  De.Her  v.  Hall, 
«2  U.  S.  15  Wall.  9,  21 L.  ed.  73. 

Hie  insanity  of  the  maker  or  indorser  of  a 
promifisory  note  may  be  set  up  as  a  defense  to 
an  action  on  the  note. 

II  Am.  &  Eng.  Enc.  Law,  p.  148;  McClain 
V.  Davis,  77  Ind.  419;  Hannahs  v.  Sheldon,,  20 


Mich.V278:  Bice  v.  Peet,  15  Johns.  503;  Davis 
V.  Tarrer^  65  Ala.  98;  Nearer  y.  Phelps,  11  Pick. 
804,  22  Am.  Dec.  872;  Wtrdfaeh  v.  First  Nat, 
Bank,  97  Pa.  543,  39  Am.  Rep.  821;  Moore  v. 
Hershey,  siipra;  1  Parsons,  Notes  &  Bills,  149; 
Edwards,  Bills  &  Notes.  63,  69. 

The  test  of  the  liability  of  a  lunatic  on  his 
contracts  is  whether  it  is  for  necessaries,  or 
whether  he  actually  received  the  money  or 
property,  whether  the  contract  was  executed 
or  executory  is  not  material. 

Be  De  Silcer's  KsiaU,  5  Rawle,  111,  28  Am. 
Dec.  645;  Bogtrs  v.  Walker,  6  Pa.  871,  47  Am. 
Dec.  470;  Searer  v.  Phelps,  11  Pick.  806,  22 
Am.  Dec.  372;  CUirk  v.  CaldweU.^VfvXXs,  189; 
Imhoff  V.  Witmer,  81  Pa.  248;  Yates  v.  Boen, 
2  Strange,  1104;  Gore  v.  Gibson,  13  Mees.  & 
W.  628;  Pearl  V.  M'Doirell,  3  J.  J.  Marsh.  658, 
20  Am.  Dec.  199;  Bensell  v.  Chancellor,  5 
Whart.  874,  84  Am.  Dec.  561. 

A  contract  of  one  so  far  deprived  of  his  rea- 
son as  to  be  unable  to  manage  his  affairs  is  not 
binding. 

M*Elroy's  Case,  6  Watts  &  S.  451;  Com., 
Euchenberg,  v.  Schneider,  59  Pa.  828. 

The  Memphis  National  Bank,  through  its 
president,  H.  M.  Neely,  had  notice  of  the  condi- 
tion of  W.  M.  Bneed  prior  to  October  8, 1892. 
Notice  communicated  to  him  anywhere  except 
where  he  is  totally  dissociated  from  hia 
official  duties  would  affect  the  corporation  with 
knowledge  of  the  fact  communicated. 

4  Thomp.  Corp.  §§  5228.  4857,  pp.  5228, 
3494:  Porter  v.  Bank  of  Butland,  19  Vt.  410; 
Bank  of  America  v.  McNeil,  10  Bush,  54. 

The  existence  of  knowledge  in  the  agent, 
however  acquired,  when  acting  for  the  prin- 
cipal, is  knowledge  to  the  principal. 

Tagg  v.  Tennessee  Nat.  Bank,  9  Heisk.  479: 
Union  Bank  v.  Campbell,  4  Humph.  894;  Baht 
V.  Union  Consol.  Min.  Co.  5  Lea,  68. 

Notice  to  a  director,  president,  or  member 
of  the  finance  committee  as  to  insanity  is  no- 
tice to  the  bank. 

Thomp.  Corp.  5191  and  note  1,  5194,  5195, 
5197,  5199. 


First  Nat.  Bank  set  forth  below,  which  is  exactly  ■ 
in  point. 

Tbe  case  referred  to  is  Snyder  v.  Laubach,  7  W.  N. 
C.  464,  set  forth  in  the  opinion  in  the  principal  case 
and  followed  by  it,  holding  that  a  person  who  is  a 
lunatic  aud  has  been  so  adjudged  Is  liable  on  an  ac- 
commodation indorsement  of  a  promissory  note 
made  while  he  was  insane,  where  it  was  a  renewal 
of  a  oote  for  a  similar  amount  upon  which  he  had 
also  been  an  accommodation  indorser,  and  there 
had  been  several  renewals,  at  each  of  which,  as  well 
as  at  the  execution  of  the  first  note,  he  was  unques- 
tionably of  sound  mind. 

So  in  Wirebach  t.  First  Nat.  Bank,  97  Pa.  543,  89 
Am.  Rep.  821,  m  which  it  was  sought  to  recover 
upon  an  accommodation  indorsement  by  a  lunatic 
without  consideration  where  he  had  derived  no 
benefit  from  his  indorsement,  the  note  indorsed 
b&ving  been  used  to  take  up  other  notes  of  differ- 
ent makers  upon  which  he  had  been  also  accom- 
modation indorser,  which  was  known  to  the  holder, 
tbe  lunatic  was  held  not  liable  though  the  holder 
was  a  bona  fide  one  and  without  knowledge  of  the 
lunacy,  and  it  was  said  that  if  he  were  sane  when  be 
indorsed  the  prior  note,  and  insane  at  the  time  he 
mdoraed  tbe  note  in  suit,  he  would  not  be  liable 
on  the  latter  as  it  was  not  a  mere  renewal  note. 

Owing  to  tbe  scarcity  of  Judicial  expression  on 
the  subject,  a  few  other  cases  which  might  be 
34  L.R.  A. 


deemed  to  have  some  bearing  upon  it  have  also 
been  included,  though  they  might  not  ordinarily 
be  considered  as  strictly  within  its  boundaries. 

Thus,  in  Page  v.  ^rekey,  43  N.  T.  S.  R.  468,  it  was 
held  that  where  a  person  was  sober  at  the  time  he 
agreed  to  sign  a  paper  the  fact  that  he  was  under 
the  influence  of  liquor  when  he  actually  signed  it 
is  immaterial  and  no  defense  to  an  action  based 
thereon. 

In  Bush  V.  Breinig,  118  Pa.  310,  57  Am.  Kep.  4I». 
however,  it  was  held  that  one  who  buys  real  estate 
at  a  public  sale  and  afterwards  signs  a  contract  to 
complete  tbe  purchase,  and  pays  a  part  of  the 
purchase  money  while  so  intoxicated  as  not  to 
know  what  he  was  doing,  may  avoid  the  contract 
and  recover  the  money  so  paid  though  his  intoxica- 
tion was  voluntary. 

And  in  Schmidt  v.  Ittman,  46  La.  Ann.  888,  in 
which  an  action  was  brought  in  an  account  for 
goods  sold  for  which  notes  were  afterwards  given 
which  became  due,  but  remained  unpaid,  insanity 
having  been  alleged  as  a  defense,  a  recovery  was 
had  on  tbe  ground  that  the  purchaser  had  not 
been  interdicted  and  was  not  notoriously  insane  at 
the  time  of  the  purchasing;  but  it  was  said  that  had 
the  action  been  brought  on  the  notes  no  recovery 
could  have  been  had  as  the  maker  was  notoriously 
insane  on  the  day  they  were  made.  F.  H.  B. 
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In  order  to  sustain  an  action  on  a  note  made 
by  a  lunatic,  such  a  consideration  must  be 
shown  to  have  been  received  that  justice  and 
equity  would  require  the  debt  to  be  paid  out  of 
the  lunatic's  estate. 

Hicks  V.  Marshall,  8  Hun,  327;  Sentanre  v. 
Poole,  8  Car.  &  P.  1;  Dunnage  v.  White,  1 
Wils.  Ch.  67;  BaU  v.  Warren,  9  Ves.  Jr.  605. 

No  consideration  having  been  shown  or 
benefit  to  8need  in  this  case  the  complainant 
should  fail. 

Seacer  v.  Phdps,  11  Pick.  304,  22  Am.  Dec. 
372;  Rice  v.  Peet,  15  Johns.  503;  [jincaster 
Ckmnty  Nat.  Bank  v.  Moore,lS  Pa.  407.  21 
Am.  Rep.  24;  La  Rue  v.  Gilkyson,  4  Pa.  375, 
45  Am.  Dec.  700;  Beats  v.  See,  10  Pa.  56,  49 
Am.  Dec.  573. 

Messrs.  Willi&m  M.  Randolph  Sb  Sons, 
for  appellee: 

An  indorser  for  the  accommodation  of  the 
drawer  or  maker  of  the  note  is  liable  to  a  bona 
fide  holder  for  value,  although  he  received  no 
consideration  for  his  indorsement. 

Harris  v.  Bradley,  7  Yerg.  310;  1  Parsons, 
Notes  &  Bills,  184;  Marr  v.  Johnson,  9  Yerg. 
1:  M" Donald  v.  Magruder,  28  U.  S.  3  Pet.  47o, 
7  L.  ed.  746;  Edwards,  Bills  &  Notes,  319; 
Byles,  Bills,  94;  1  Dan.  Neg.  Inst.  S§  1«7. 790: 
2  Parsons,  Notes  &  Bills,  436.  438;  StHft  v. 
Tyson,  41  U.  S.  16  Pet.  1,  10  L.  ed.  865;  Good- 
ntan  v.  Simonds.  61  U.  S.  20  How.  353.  15  L. 
ed.  934;  Brown  v.  Spofford,  95  U.  S.  474,  24  L. 
ed.  508. 

Where  a  contract  is  executed  upon  a  valu- 
able consideration  on  the  one  side  of  which 
the  alleged  lunatic  has  in  legal  contemplation 
had  the  benefit,  and  the  parties  cannot  be 
placed  in  statu  quo,  the  courts  will  enforce  the 
contract  regardless  of  the  fact  of  insanity,  if  it 
turns  out  that  it  did  exist  when  the  contract 
was  made. 

NieU  V.  Marley,  9  Ves.  Jr.  478:  Price  v.  Ber- 
rington,  7  Eng.  L.  &  Eq.  258;  Molton  v.  Cam- 
rotix,  2  Exch.  487,  4  Exch.  17:  Wilder  v. 
Weakley's  Estate,  34  Ind.  181;  Addison,  Cont. 
1088,  1034;  Smith,  Cont.  5th  ed.  348,  844;  Seals 
▼.  See,  10  Pa.  56,  49  Am.  Dec.  578:  Lancaster 
County  Nat.  Bank  v.  Moore,  78  Pa.  407,  21 
Am.  Rep.  24;  Snyder  v.  Laubach,  7  W.  N.  C. 
464;  Wirehach  v.  First  Nat.  Bank,  97  Pa.  543, 
39  Am.  Rep.  821;  Moore  y.  Hershey,  90  Pa.  196; 
Young  v.  Stevens,  48  N.  H.  133,  2  Am.  Rep. 
202:  MutrialL.Ins.  Co.  v.  Hunt,  79  N.  V.  541; 
Riffg^  V.  Arneriran.  Tract  Soc.  84  N.  Y.  337; 
Be  Berkicit/i,  3  Hun,  443;  CanfieUl  v.  Fair- 
hanks,  68  Barb.  461;  Sims  v.  McLure,  8  Rich. 
Eq.  286,  70  Am.  Dec.  196;  Behrenjfv.  McKenzie, 
23  Iowa.  338,  92  Am.  Dec.  428.  and  note;  Ash- 
erafi  v.  De  Antwnd,  44  Iowa,  229;  Husk  v. 
Fmton,  14  Bush,  490,  29  Am.  Rep.  413; 
Yavger  v.  Skinner,  14  N.  J.  Eq.  389:  Ijoomis 
v.  S])etirer.  2  Paige.  153;  Matthiessen  v.  Mc- 
Mahon,  38  N.  J.  L.  543;  2  Pom.  Eq.  Jur.  2d 
ed.  •  946:  Ahb(*tt  v.  Creal,  56  Iowa,  175; 
Oribben  v.  Maj'trell,  34  Kaii.  S;  Jackson,  Cad- 
mU,  v.  King,  4  Cow.  207.  15  Am.  Dec.  356. 

In  order  to  charge  the  principal  with  knowl- 
edge of  an  agent,  and  especially  so  in  regard  to 
corporations,  the  agent  must  have  acted  for  his 
])rincipal  in  the  particular  transaction. 

Union  Bank   v.   CamplM,  4  Humph.  394; 
Tagg  v.  Tennessee  Nat.  Bank,  9  Heisk.  479;  1 
Morawetz.  Priv.  Corp.  •.  540<*. 
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The  court  should  consider  the  notes  sued  ou 
in  the  position  or  occupying  the  place  and 
stead  of  the  notes  originally  given,  and  will 
enforce  them  accordingly. 

First  Nat.  Bank  v.  tiuchanan,  87  Tenn.  32, 
1  L.  R  A.  199. 

Beard,  J.,  delivered  the  opinion  of  the 
court: 

The  complainant  in  tliis  cause,  by  its  bill, 
sought  to  recover  on  two  promissory  notes, 
one  for  $7,500,  dated  8d  of  October,  1892, 
due  at  ninety  davs,  and  the  other  for  $8,000. 
dated  22d  October,  1892,  and  due  at  four 
months,  made  by  W.  A.  Sneed,  to  the  order 
of  and  indorsed  by  W.  M.  Sneed.  At  ma- 
turity the  notes  were  presented  for  payment 
to  the  maker,  and,  this  being  refused,  they 
were  protested,  of  all  which  the  indorsee  had 
due  and  legal  notice.  No  defense  was  made 
by  the  maker  of  this  paper,  but  Mrs.  Neely, 
the  executrix  of  W.  M.  Sneed,  resisted  recov- 
ery upon  the  ground  that  her  testate  was  non 
compos  mentis  at  the  time  he  indorsed  the 
same.  Upon  the  trial,  the  chancellor  rendered 
a  decree,  not  only  against  the  maker,  but  also 
against  the  estate  of  the  indorser.  From  this 
decree,  the  executrix  alone  prosecuted  an  ap- 
peal to  this  court. 

The  notes  sued  on  were  renewal  notes,  the 
last  of  two  series  made  and  indorsed  by  the 
same  parties,  the  originals  of  which  were  dis- 
counted for  the  maker  by  the  complainant 
bank  in  1890.  On  all  these  notes  W.  M. 
Sneed  was  an  indorser  for  the  accommodation 
of  W.  A.  Sneed,  without  any  interest  whatever 
in  the  proceeds  of  the  discount.  So  far  as  the 
facts  are  concerned  on  which  rests  the  con- 
tention of  the  executrix  that  her  testate  was 
of  unsound  mind  when  he  entered  into  the^e 
two  contracts  of  indorsement,  it  is  sufficient  to 
say  that  he  had  been  for  more  than  twenty 
years  an  active  and  prosperous  member  of  the 
Memphis  bar,  and  at  the  same  time  was  inter- 
ested in,  and  for  a  considerable  period  con- 
trolled, large  enterprises  outside  of  his  pro- 
fession. He  was  a  man  of  energy,  integrity, 
and  sound  business  judgment,  as  the  result  of 
which  he  succeeded  in  acquiring  a  high  repu- 
tation in  the  commercial  community,  and  in 
accumulating  a  lar^e  fortune.  Unremitting 
attention  to  his  various  duties,  according  to 
the  testimony  of  experts,  finally  brought  on  an 
attack  of  paresis,  a  disease  which  is  described 
as  attacking  the  organic  brain  structure, 
which,  though  slow  in  its  progress,  culminated 
on  or  about  15th  of  October,  1892,  in  serious 
mental  disturbance.  Up  to  that  time  we  think 
it  is  clear  from  this  record, whatever  may  have 
l)ecn  the  course  of  the  disease,  that  he  was  in 
possession  of  his  mental  faculties,  and  was 
fully  able,  at  the  time  he  indorsed,  to  bind 
himself  by  contract  on  the  $7,500  note,  of 
date  the  3d  of  October.  After  the  loth,  up  to 
and  including  the  22d  of  that  month,  his  mind 
was  the  subject  of  delirium;  and  while  he  con- 
tinued his  daily  visits  to  his  office,  and  his  at- 
tention to  his  numerous  business  interests,  yet 
we  think  the  testimony  in  the  case  shows  that 
on  the  22d  of  October,  1892,  when  heindorswi 
the  $3,000  note,  he  was,  to  a  considerable  de- 
gree, non  compos  mentis.  Of  this  fact,  how- 
ever, the  bank  had  no  notice  when  it  canceled 
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and  delivered  the  old  note,  maturing  that  day, 
to  the  maker,  and  took  from  him  this  new 
note  in  its  room  and  stead. 

Upon  the  finding  of  the  facts,  there  is  only 
the  question  left  for  determination  whether 
the  estate  of  W.  M.  Sneed  can  escape  liability 
in  the  indorsement  on  the  ground  that  he  was 
insane  at  the  time  of  making  it.  It  is  admit- 
ted that,  as  a  general  rule,  the  contract  of  a 
lunatic  may  be  avoided.  To  this,  however, 
there  is  this  well-recognized  exception:  That 
where  a  contract  has  been  entered  into  in 
good  faith,  without  fraud  or  imposition,  for 
a  fair  consideration,  without  notice  of  the  in- 
firmity, and  has  been  so  far  executed  that  the 
parties  cannot  be  restored  to  their  original  po- 
sitions, it  will  not  be  set  aside  by  the  court. 
5  I^awson.  Rights,  Rem.  &  Pr.  ^  2389;  2  Pom. 
£q.  Jur.  §  946.  It  is  said  that  such  a  con- 
tract is  enforced  against  the  party  non  compos 
mentis,  not  so  much  upon  the  idea  that  it  pos- 
sesses the  legal  essedtial  of  consent,  but  rather 
because,  by  means  of  an  apparent  contract, 
he  has  secured  one  advantage  or  benefit, 
which  cannot  be  restored  to  the  other  party, 
and  tiierefore  it  would  be  inequitable  to  per- 
mit him,  or  those  in  privity  with  him,  to  repu- 
diate it  Lincoln  v.  Buckmaster,  82  Vt.  652; 
Matthiessen  v.  McMakon,  38  N.  J.  L.  536. 
The  reports  are  full  of  cases  which  seem  to 
illustrate  this  exception  to  the  general  rule. 
A  few  only  will  be  referred  to.  In  England, 
Molton  V.  Camroux,  2  Exch.  489,  affirmed  in  4 
Exch.  17,  is  a  leading  case  on  this  subject.  In 
the  opinion  of  the  court  reported  in  2  Exch. 
489,  it  is  said:  **We  are  not  disposed  to  lay 
do^n  so  general  a  propo.sition  as  that  all  exe- 
cuted contracts  bona  fide  entered  into  must  be 
taken  as  valid,  though  one  of  the  parties  be  of 
unsound  mind:  we  think,  however,  that  we 
may  safely  conclude  that  when  a  person  ap- 
parently of  sound  mind,  and  not  known  to  be 
otherwise,  enters  into  a  contract  for  the  pur- 
chase of  property  which  is  fair  and  bona  fide, 
and  which  is  executed  and  completed,  and  the 
property,  the  subject-matter  of  the  contract, 
has  been  paid  for  and  fully  enjoyed,  and  can- 
not be  restored  so  as  to  put  the  parties  in  statu 
quo,  such  contract  cannot  afterwards  be  set 
aside,  either  by  the  alleged  lunatic,  or  those 
who  represent  him."  This  rule,  or  rather  this 
exception  to  the  general  rule,  is  recognized 
and  applied  by  the^  chancery  courts  in  a  great 
variety  of  cases.  In  Wilder  v.  Weakley's  Es- 
tate, 34  Ind.  181,  an  action  was  maintained 
against  the  estate  of  a  lunatic  on  an  account 
for  whiskey,  etc.,  sold  to  him  in  good  faith, 
and  without  knowledge  of  his  lunacy.  The 
court  there  said:  "It  is  laid  down  by  an  ele- 
mentary writer,  that,  'if  a  party  to  a'^contract 
was.  at  the  time  he  entered  into  the  engage- 
ment, a  lunatic  or  of  unsound  mind,  and  any 
imposition  appears  to  have  been  practiced 
upon  him,  or  any  advantage  taken  of  bis  in- 
firmity by  the  other  confracting  parties,  the 
contract  will  be  void  as  having  been  procured 
by  fraud;  but  if  the  contract  is  a  fair  and  hon- 
est contract,  and  bears  no  symptoms  of  the 
infirmity  of  mind  of  the  party  sought  to  be 
charged  thereon,  the  courts  will  enforce  it  like 
any  other  contract.  .  .  .  An  action  for 
the  price  of  goods  sold  and  delivered,  or  of 
work  done,  or  for  the  hire  of  horses,  carriages, 
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or  servants,  cannot  be  defeated  by  showinjs^ 
that  the  defendant  had  been  found  by  inquisi- 
tion to  be  a  lunatic  at  the  time  he  received  the 
goods,  or  had  the  benefit  of  the  work  or  the 
use  of  the  horses,  carriages,  and  servants.'  ** 
In  Bemls  v.  See,  10  Pa.  56,  49  Am.  Dec.  578, 
the  plaintiff  as  administrator  of  one  Dom, 
sought  to  recover  the  value  of  certain  goods 
purchased  by  Dom  from  the  defendant,  on  the 
ground  that  his  intestate  was  a  widow  at  the 
time  of  the  purchase.  The  testimony  showed 
that  the  goods  were  unsuited  to  the  object  for 
which  they  were  bought;  that  the  price  agreed 
upon  exceeded  their  market  value;  and  that 
the  plaintiff  had  tendered  them  back  to  the  de- 
fendant. On  these  facts,  the  court  found  for 
the  defendant,  and,  in  its  opinion,  distinctly 
based  its  conclusions  upon  this  exception  to 
the  general  rule.  Lancaster  County  Nat.  Bank 
V.  Moore,  78  Pa.  407,  21  Am.  Rep.  24,  was  a 
case  where  a  bank  in  good  faith,  and  without 
any  knowledge  of  his  infirmity,  discounted  a 
note  for  a  lunatic,  and  paid  over  the  awards, 
and  in  it  the  same  principle  was  applied. 

While  conceding  that  these  cases  were  prop- 
erly decided,  and  that  the  doctrine  announced 
by  them  is  sound  within  proper  limitations,  it 
is  insisted  by  appellant  that  as  all  of  them  in- 
volved the  purchase  of  property  by,  or  the 
loan  of  money  to,  the  lunatic, — transactions 
by  which  something  was  added  to  his  estate, 
— they  afford  no  authority  for  the  contention 
of  complainant  in  this  case.  As  we  understand 
these  cases,  their  underlying  principle  is  this: 
A  lunatic  or  his  privies  will  not  be  permitted 
to  repudiate  a  contract  from  which  he  has  re- 
ceived a  clear  benefit,  where  the  other  contract- 
ing party  acted  in  good  faith,  without  notice 
of  the  infirmity,  and  where,  upon  repudiation, 
the  statu  quo  of  the  parties  cannot  be  restored. 
That  this  is  a  sound  distinction,  we  entertain 
no  doubt.  The  question,  then,  is:  Did  Mr. 
Sneed.  the  insane  accommodation  indorser  of 
this  note,  receive  any  benefit  from  the  transac- 
tion, and  if  so,  in  the  event  it  is  set  aside,  can 
the  parties  be  placed  back  in  their  original 
positions?  In  reply  to  the  first  part  of  this 
question,  we  say  that  it  is  apparent  to  us  that 
he  did  receive  a  benefit,  which  was  a  consider- 
ation to  him  for  his  indorsement.  He  was  of 
sane  mind  when  he  put  his  name  on  the  back 
of  the  original  note  and  of  all  the  intervening 
renewal  notes,  including  that  which  matured 
on  the  22d  of  October.  By  his  indorsement  he 
undertook  that  the  paper  would  be  honored  by 
the  maker  when  it  fell  due,  and  that,  if  dis- 
honored, then,  upon  due  presentment,  non- 
payment, and  notice,  the  holder  might  pro- 
ceed at  once  against  him  (the  indorser).  Tiede- 
man.  Com.  E^aper,  §  259:  2  Randolph,  Com. 
Paper,  §  742.  This  promise  or  undertaking, 
while  conditional,  was  none  the  less  a  binding, 
legal  obligation,  maturing  on  the  same  day  as 
did  the  positive  obligation  of  the  maker.  Now. 
when  the  bank  surrendered  the  note  which  fell 
due  on  the  22d,  and  took  in  its  stead  the  one 
in  controversy,  the  effect  of  which  was  to  give 
a  further  indulgence  of  four  months,  it  con- 
ferred a  valuable  benefit  upon  both  maker  and 
indorser  so  far  as  this  record  discloses.  The 
benefit  or  advantage  which  accrued  to  the  in- 
dorser was  quite  as  great  as  that  to  the  maker, 
because  there  is  no  suggestion  here  that  the 
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latter  was  either  able  or  ready  to  meet  the  note 
that  fell  due  that  day.  If  he  did  not,  then, 
upon  proper  steps  beine  taken,  it  would  have 
been  the  dut^  of  the  indorser  at  once  to  have 
discharj^ed  it.  We  think  there  can  be  no 
doubt,  in  the  light  of  the  authorities,  if  ihe  in- 
dorser had  gone  to  the  bank  on  the  22d,  and, 
by  his  solicitation,  had  obtained  a  renewal  of 
this  paper,  in  order  that  he  might  be  saved 
from  making  good  his  obli/?ation,  which  was 
likely  to  mature  that  day,  and  it  had  granted 
him  indulgence  without  notice  of  his  infirmity, 
that  neither  he  nor  his  executrix  would  be 
heard  to  say  that  as  he  was  insane  that  day, 
and  received  no  benefit  in  the  way  of  goods 
purchased  or  money  borrowed  from  the  bank, 
there  should  be  no  recovery  on  his  indorse- 
ment. And  we  can  see  no  difference,  as  a 
matter  of  principle,  between  that  case  and  the 
one  presented  at  the  bar,  where  the  same  re- 
sult is  accomplished  for  him  by  the  maker. 
He  has  been  placed  in  position  on  this  indorsed 
paper,  in  order  that  it  might  be  used  to  that 
end.  Not  only  was  there  a  benefit  conferred 
upon  the  indorser  in  this  matter,  but  it  is  evi- 
dent that  it  is  impossible  for  the  original  posi- 
tions of  the  parties  to  be  restored.  The  old 
note  has  been  extinguished  and  surrendered. 
It  cannot  be  revived,  and.  if  it  could  be,  the 
day  for  payment  and  protest  is  long  since  past. 
The  result  is  that  unless  the  bank  can  hold  his 
estate  upon  this  renewal  paper,  which  he  con- 
tributed to  induce  the  bank  to  take,  by  indors- 
ing it,  and  intrusting  it  to  the  maker,  from 
which  he  derived  the  bcDeflt  already  men- 
tioned, then  the  bank  must  lose  its  claim 
against  his  estate.  It  acted  in  good  faith  and 
in  accord  with  sound  business  principles. 

The  diligence  of  counsel,  supplemented  by 
a  careful  search  by  the  court,  has  been  able  to 
discover  but  one  case  that  furnishes  an  analogy 
to  the  one  at  bar.  That  is  the  case  of  Snyder 
V.  Laubach  tried  in  a  common  pleas  court  of 
Pennsylvania,  and  reported  in  a  law  periodical 
published  in  Philadelphia.  7  W.  N.  C.  464. 
As  that  publication  is  not  generally  accessible 
to  the  profession,  it  is  thought  proper  to  state 
the  facts  of  the  case  and  the  conclusion  of  the 
court  with  some  fullness:  "On  June  9,  1878, 
J.  H.  Lilly  borrowed  from  the  Dimes  Saving 
Institution  of  Bethlehem  the  sum  of  $1,500, 
upon  his  promissory  note,  to  the  order  of 
Robert  Yost,  which  was  indorsed  by  Yost  as 
an  accommodation  indorser.  To  secure  Yost 
against  his  indorsement  Lilly^  upon  the  same 
day  confessed  judgment  to  \  ost  for  the  amount 
of  the  note,  which  was  entered  up  on  the  next 
day.  The  note  was  renewed  every  three 
months  until  sometime  in  February,  1875, 
when  Lilly  sold  the  store  and  lot  of  ground 
upon  which  the  judgment  was  a  lien  to  Will- 
iam H.  Buss,  who.  assuming  Lilly's  indebted- 
ness, took  up  the  old  note  and  gave  the  bank 
in  its  place  bis  own  note  for  $1,500  to  Yost's 
order  and  with  Yost's  indorsement,  the  latter 
consenting  to  indorse  for  him.  At  the  same 
time  there  was  a  written  agreement  between 
Lilly  and  Buss  that  the  judgment  siven  to  se- 
cure the  old  note  should  remain  a  Tien  on  the 
above  real  estate,  as  collateral  security  for  fu- 
ture indorsements  of  the  note,  it  bein^  the  same 
debt.  Lilly  on  his  part  agreed  to  indemnify 
Yost  against  his  indorsements  for  the  note. 
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Yost  continued  to  indorse  for  Buss  up  to  Feb- 
ruary  16,  1876,  the  dale  of  the  last  renewal. 
Upon  that  day  when  Buss  took  the  note  to 
Yost  for  his  indorsement,  although  he  noticed 
that  there  was  something  wrong  with  Yost,  be 
did  not  from  his  conversation  think  him  crazy. 
Buss  took  the  note  to  the  bank,  which  accepted 
it  and  returned  the  old  note  canceled."  The 
note  was  protested  by  the  bank  for  nonpay- 
ment; and  suit  afterwards  brought  thereon, 
against  the  administrator  of  Yost.  The  ad- 
ministrator refused  pjayment.  on  the  ground 
that  his  testator  was  insane  at  the  time  of  in- 
dorsement. The  court  found  as  a  fact:  '*There 
was  no  evidence  to  charge  the  bank  with  no- 
tice of  his  lunacy."  The  opinion  of  the  court 
is  very  brief,  and  is  as  follows:  "However  it 
might  have  been  had  the  note  in  suit  been  an 
original  note  indorsed  by  the  alleged  lunatic 
for  the  accommodation  of  Buss,  yet  the  case 
was  different  when  it  appeared  that  it  was  a 
renewal  of  a  note  for  a  similar  amount,  upon 
which  he  was  also  an  accommodation  indorser. 
There  had  been  several  renewals,  at  each  of 
which,  as  well  as  the  execution  of  the  first  note, 
Yost  was  unquestionably  of  sound  mind.  He 
had  taken  and  held  a  judgment  against  the  or- 
iginal maker  as  collateral  security  for  the  note. 
Yost  was  clearly  liable  on  the  note  of  which 
the  note  in  suit  was  a  renewal.  There  was 
full  consideration  therefor,  and  the  case  is  di- 
rectly within  the  decisions  of  this  court  in  Lan- 
caster County  Nat.  Bank  v.  Moore,  78  Pa.  407, 
21  Am.  Rep.  24  [referred  Xosupray*  But  it  is 
insisted  that  that  case  is  not  an  authority  in  the 
one  at  bar,  because  the  court  there  rested  its 
conclusion  in  the  fact  that  the  indorser,  Yost, 
had  recovered,  in  the  judgment  lien,  collateral 
security  for  his  indorsement.  It  is  true  that 
the  common  please  court,  in  its  opinion,  did 
emphasize  this,  and  did  speak  of  it  as  a  con- 
sideration passing  to  the  indorser.  Subse- 
quently, however,  that  case  was  referred  to. 
and  by  clear  implication  approved,  by  the  su- 
preme court,  in  Wirebach  v.  Firut  Nat,  Bank. 
97  Pa.  543,  39  Am.  Rep.  821,  and  that  court 
ignored  a  controlling  element  in  the  case, — the 
fact  that  Yost  had  received  collateral  securitv. 
It  said:  *' Snyder  v.  Laubach,  7  W.  N.  C.  464, 
is  where  Yost's  indorsement  of  the  note  was. 
merely  a  renewal  of  an  indorsement  made 
when  he  was  unquestionably  of  sound  mind; 
and  it  was  held  that  he  was  clearly  liable  on 
the  note  of  which  the  note  in  suit  was  a  re- 
newal; there  was  full  consideration,  and  the 
case  was  within  the  decision  of  Laiicaster 
County  Nat.  Bankv,  Moore,  supra.  The  con- 
sideration is  a  debt  for  the  amount  of  the  re- 
newal note."  The  case  of  Van  Patton  v. 
Beats,  46  Iowa,  62,  relied  upon  by  the  testa- 
trix, is  altogether  different  from  the  present 
case.  In  that  it  was  held  that  a  lunatic  sign- 
ing a  note  as  surety  for  an  antecedent  debt 
was  not  bound  thereby,  although  the  other 
contracting  party  ^as  ignorant  of  his  infirm- 
ity. This  was  evidently  a  case  where  a  lunatic 
undertook  to  bind  himself  for  a  debt  on  which 
he  was  not  antecedently  bound,  and  the  court 
there  properly  declined  to  hold  him. 

Upon  a  careful  consideration  of  the  case  at 
bar,  we  are  satisfied  that  it  falls  under  the  ex- 
ception to  the  general  rule,  which  has  been 
heretofore  stated,  and  that  the  chancellor  prop- 
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«rl7  held  the  estate  of  the  indorser  upon  the 
note  in  question,  unless  it  be  true,  as  urged  by 
the  testatrix,  that  the  bank  had  constructive 
knowledge  of  Mr.  Sneed's  condition  when  it 
accepted  this  renewal  note.  This  contention 
rests  upon  the  fact  that  Mr.  Neely  was  the 
president  of  the  bank,  and  a  member  of  the 
discount  committee  which  passed  on  this  note, 
and  that  at  that  Ume  he  was  advised  of  S need's 
insanity.  That  Mr.  Neeley  did  sustain  these  of- 
cial  relations  to  the  bank,  and  was  informed  of 
the  fact  in  question,  when  this  new  note  was 


taken,  is  clear;  but  it  is  equally  clear  that  be 
was  not  present  with  the  committee  when  it 
was  received,  and  the  old  note  extinguished, 
and  had  no  agency  whatever  in  the  transac 
tion,  and,  in  fact,  only  obtained  knowledge  of 
it  the  day  after  it  was  consummated.  Under 
such  conditions,  his  knowledge  could  not  af 
fect'the  bank.  1  Morawetz,  Priv.  Corp.  p.  450r,* 
Union  Bank  v.  CampbeU,  4  Humph.  394. 

It  follows  that  the  decree  of  the  rhaneellor  i$ 
in  all  things  afflrmed. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


§TATE  of  Connecticut 

r. 
Charles  S.  ORR,  Ajrpt. 

(68  ('onn.  101.) 

1.  An  ordiaaAce  prohibiting^  the  eol< 
lection  or  transportation  of  ^artiafl^ 

without  a  license  therefor  Is  authorized  by  a 
charter  erivlnsr  power  to  regulate  by  ordinance 
the  collection  and  removal  of  jrarbaire.  althousrh 
it  makes  no  express  provision  for  licenses. 

8.  The  fact  that  ^arbagre  is  not  a  nui- 
sance or  detrimental  to  health  does  not  exempt 
it  from  the  police  power  or  entitle  a  citizen  to 
emra^re  m  its  transportation  without  a  license. 

3*  Any  occnpation  comes  witliin  the 
ranf^  of  the  police  power  which  is  such 
as  to  be  naturally  liable  to  create  a  nuisance  un- 
less subjected  to  special  roRulations,  whether  it 
be  so  conducted  as  in  fact  to  create  a  nuisance  or 
not. 

4.  The  vrvongfai  reftisal  to  a  person 
of  a  license  for  transportation  of  varbaire 
does  not  entitle  him  to  pursue  the  business  with- 
out a  license  in  violation  of  an  ordinance,  but 
bis  remedy  is  by  mandamus. 

6.  "Beftase  matter,**  within  the  mean- 
ing of  an  ordinance  prohlbitinfr  the  trans- 
portation without  a  license  of  ^'such  refuse  mat- 
ter as  accumulates  in  the  preparation  of  food 
for  the  table/^  includes  only  what  is  abandoned 
as  worthless;  but  such  materials  as  may  be  prop- 
erly utilized  for  other  purposes,  when  they  do 
not  constitute  a  nuisance,  remain  property  which 
may  be  sold  or  otherwise  disposed  of  at  tbe  will 
of  the  owner. 

(June  25,  l)«tf.) 

APPEAL  by  defendant  from  adjudgment  of 
tbe  Criminal  Court  of  Common  Pleas  for 
Fairfield  County  convicting  him  of  violating 
an  ordinance  of  the  city  of  Bridgeport  which 
prohibited  unlicensed  persons  from  collecting 
and  transporting  garbage.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mewrs.  David  B.  Lockwood  and  Alfred 
B.  Beers,  for  appellant: 

The  garbage  in  this  case  was  fresh,  and  its 


removal  not  dangerous  to  tbe  public  health. 
A  by-law  which  assumes  to  be  a  police  regula- 
tion, but  deprives  a  party  of  the  use  of  bis 
prof)erty  without  regard  to  the  public  good, 
under  the  pretense  of  the  preservation  of  health, 
when  it  is  manifest  that  such  are  not  the  object 
and  purpose  of  the  regulation,  will  be  set  aside 
as  a  clear  and  direct  infringement  of  the  right 
of  pro|)erty  without  any  compensating  advan- 
tages. 

Cooley,  Const.  Lim.  6th  ed.  247,  485.  486; 
Avstiu  V.  Murray,  18  Pick.  121;  Corfield  v. 
Coryell,  4  Wash.  C.  C.  880;  Vamant  v.  Wad 
del,  2  Yerg.  260;  Com.  v.  Toirle*,  5  Leigh,  748; 
N&rtfich  Gaslight  Co,  v,  yorwirJi  City  Gas  Co. 
25  Conn.  19;  Hudson  v.  Thame,  7  Paige,  261; 
State,  TiemaUy  v.  Indianapolis,  69  Ind.  875,  35 
Am.  Rep.  228;  Warner  v.  Curran,  75  Ind.  809; 
Chicago  ^.Rvinpff,  45  111.  90,  92  Am.  Dec.  196. 

A  by-law  which  prohibits  one  person  from 
carrying  on  a  certain  business,  and  allows  an- 
other to  carry  on  the  same  business,  is  void. 

Hudson  V.  Tfiorne,  supra;  Cooley,  Const. 
Lim.  6th  ed.  244-246. 

The  board  of  health  has  not  the  power  to  as- 
sume in  advance  what  is  or  will  become  a 
nuisance  or  dangerous  to  public  health,  and 
contract  for  its  removal. 

Gregory  v.  New  York,  40  N.  Y.  278. 

Those  who  make  the  laws  '*are  to  govern  by 
promulgated  established  laws  not  to  be  varied 
m  particular  cases,  but  to  have  one  rule  for 
rich  and  poor,  for  the  favorite  at  court  and  the 
countryman  at  the  plow." 

Wallyy.  Kennedy,  2  Yerg.  554.  24  Am.  Dec. 
511;  Lems  v.  Webb,  3  i\le.  826;  Durham  v. 
Lewiston,  4  Me.  140;  Holdeny.  James,  11  Mass. 
896,  6  Am.  Dec.  174;  People  v.  Frisbie,  26Cal. 
185:  Davis  v.  Menasha,  21  Wis.  491;  Millettv. 
Peapl^,  117  111.  294,  57  Am.  Rep.  869;  God- 
Charles  v.  Wigeman,  113  Pa.  481;  Cooley, 
Const.  Lim.  Olh  ed.  483,  733. 

The  Constitution,  art.  1.  ^  1,  clearly  prohib- 
its the  legislature  from  delegating  the  power 
to  a  city  to  grant  to  any  individual  the  special 
privilege  of  carrying  on  any  ordinary  business 
or  calling. 

State  V.  Conlon,  65  Conn.  478,  31  L.  R.  A. 
55;  Normch  Gaslight  Co.  v.  Nortcich  City  Gas 


NOTB.— As  to  monopoly  in  contraot  for  removal  \  A.  540,  and  note:  also  Walker  v.  Jameson  (Ind.)  38 
or  garbage,  see  Smiley-  v.  MacDonald  (Neb.»  27  L.  R.  '  L.  R.  A.  679. 
84  L.  R.  A. 
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Co.  25  Conn.  34;  Re  Lorn,  54  Kan.  757,  27  L. 
R.  A.  545;  Logan  v.  Pyne,  43  Iowa,  524.  22 
Am.  Rep.  281;  Cooley,  Const.  Lim.  6th  ed. 
485;  State  v.  Fire  Creek  Coal  &  G.  Co.  33  W. 
Va.  188,  6  L.  R.  A.  359;  Millett  v.  PeopU,  su- 
pra;  AtchUon  dh  N.  R.  Co.  v.  Baty,  6  Neb.  37, 
29  Ana.  Rep.  356;  Wally  v.  Kennedy,  supra; 
Durkee  v.J«wtf«u»7^^28  Wis. 464,9  Am. Rep.  500. 

The  privilege  of  contracting  is  both  a  liberty 
and  a  property  right  of  which  one  cannot  be 
deprived  without  due  process  of  law. 

Ritehie  v.  P&ypU,  155  III.  98,29  L.  R.  A.  79; 
State  V.  I^xmis,  1 15  Mo.  807,  21  L.  R.  A.  789; 
People  V.  Marx,  99  N.  Y.  387.  52  Am.  Rep.  34; 
Ex  parte  Wkiticell,  98  Cal.  73, 19  L.  R.  A.  727; 
State  V.  Julow,  129  Mo.  163,  29  L.  R.  A. 
257:  Cooley,  Const.  Lim.  6th  ed.  481-483,  485; 
Bertholf  v.  O'Reilly,  74  N.  Y.  515,  30  Am. 
Rep.  328;  Tiedeman,  Pol.  Power,  489-493; 
Citizens'  8av.  <fe  L.  Asso.  r.  Topeka  {**Loan  As- 
»jciaHon  v.  Topeka"),  87  U.  S.  20  Wall.  655, 22 
L.  ed.  455. 

Municipal  ordinances  placing  restrictions 
upon  lawful  conduct  or  business  or  the  use  of 
lawful  property  must,  in  order  to  be  valid, 
specify  the  rules  and  conditions  to  be  observed 
in  such  conduct  or  business  or  the  use  of  such 
property;  and  must  not  admit  of  the  exercise 
of  any  arbitrary  discrimination  by  the  munici- 
pal authorities  as  between  citizens  who  will 
comply. 

Richmond  v.  I>udlev,  129  Ind.  112.  13  L.  R. 
A.  587;  Fiek  Wo  v.  Hopkins,  118  U.  S.  356,  80 
L.  ed.  220;  Newton  v.  Belger,  143  Mass.  598; 
Baltimore  v.  Radecke,  49  Md.  217,  33  Am.  Rep. 
239;  Re  Frazee,  63  Mich.  396;  Anderson  v. 
Wellington,  40  Kan.  173,  2  L.  R.  A.  110; 
Trotter  v.  Chicago.  38  111.  A  pp.  206;  Barthet 
v.  Netc  Orleans,  24  Fed.  Rep.  563;  BilU  v. 
Goshen,  117  Ind.  221,  3  L.  R.  A.  261;  Qraffty 
V.  Rushtille,  107  Ind.  502,  57  Am.  Rep.  128; 
Cooley,  Const.  Lim.  6th  ed.  484,  485;  Frorer 
V.  Ptople,  141  111.  171, 16  L.  R.  A.  492;  Ram- 
t^  V.  People,  142  111.  380.  17  L,  R.  A.  853; 
Bracemlle  Coal  Co.  v.  People,  147111.  66,  22  L. 
R.  A.  340;  Hocking  Valley  Coal  Co.  v.  Rosser, 
53  Ohio  St.  12,  29  L.  R.  A.  886. 

Nor  will  the  board  of  health  prohibit  the 
carrying  on  of  a  lawful  business  not  necessa- 
rily a  nuisance,  but  which  may  be  conducted 
without  injury  or  danger  to  the  public  health. 

Wiel  V.  Ricord,  24  N.  J.  Eq.  169;  JEr  parte 
Sing  Lee,  96  Cal.  354. 

Ordinances  must  be  reasonable,  and  not  in- 
consistent with  the  policy  of  the  state. 

Uayden  v.  Noyes,  5  Conn.  397;  State  v. 
Speyer,  67  Vt.  502,  29  L.  R.  A.  573;  People  v. 
Armstrong,  73  Mich.  288.  2  L.  R.  A.  721;  An- 
derson V.  Wellington,  40  Kan.  173,  2  L.  R.  A. 
110;  Cooley,  Const.  Lim.  6th  ed.  240-247; 
Tugmun  v.  Chicago,  78  111.  405;  River  Render- 
ing  Co.  v.  Behr,  77  Mo.  91,  46  Am.  Rep.  6; 
Ward  V.  Greenenlle,  8  Baxt.  228, 35  Am.  Rep. 
700;  Re  Jacobs,  98  N.  Y.  9H,  60  Am.  Rep.  636; 
People  V.  Oillson,  109  N.  Y.  889;  Caldxtell  v. 
Alton,  33  111.  416,  75  Am.  Dec.  282;  Blooming- 
ton  V.  Wahl,  46  111.  489:  Bethvne  v.  Hughes, 
28  Ga.  560,  73  Am.  Dec.  789:  Kip  v.  Paterson, 
26  N.  J.  L.  298;  Barling  v.  Went,  29  Wis.  307, 
9  Am.  Itep.  576;  St.  Paul  v.  Traeger,  25  Minn. 
248,  38  Am.  Rep.  462:  Hudson  v.  Thome,  7 
Paige,  261;  Haices  v.  Chicago,  158  111.  653,  30 
L.  R.  A.  225. 
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The  right  to  regulate  a  business  does  not  in- 
clude the  right  to  prohibit. 

Ex  parte  Burnett,  30  Ala.  461;  Austin  v. 
Murray,  16  Pick.  121;  Portland  v.  Schmidt, 
13  Or.  17;  Branson  v.  Oberlin,  41  Ohio  St.  476, 
52  Am.  Rep.  90;  Cooley,  Const.  Lim.  6th  ed, 
246. 

A  municipality  cannot  create  a  monopoly. 

Altgelt  V.  San  Antonio,  81  Tex.  436,  18  L. 
R  A.  883;  Tiedeman,  Pol.  Power,  315,  316. 

The  defendant  could  not  be  deprived  of  the 
privilege  of  contracting  for  or  removing  mer- 
chandise which  the  finding  shows  was  not  dan- 
gerous to  life  or  health. 

Rite/lie  v.  People,  155  111.  98,  29  L.  R.  A.  79;. 
State  V.  Tjxmis,  115  Mo.  307,  21  L.  R.  A.  789. 

If  the  ordinance  unfairly  discriminates 
against  the  defendant,  it  deprives  him  of  a  con- 
stitutional right  and  is  void. 

Calder  v.  BuU,  3  U.  S.  3  Dall.  387,  1  L.  ed, 
648;  Durkee  v.  Janestille,  28  Wis.  464,  9  Am. 
Rep.  500;  Cincinnati  v.  Steinkamp,  »54  Ohio 
St.  284. 

Messrs.  John  H.  Li^ht  and  V.  R.  C.  Gid- 
ding^t  for  appellee: 

The  ordinance  was  clearly  within  the  power 
of  the  common  council  to  enact. 

1  Dill.  Mun.  Corp.  4th  ed.  §$$  315,  316. 

The  exercise  of  municipal  authority  through 
by-laws  to  regulate  and  suppress  nuisances  is 
ancient. 

Pierce  v.  Bartrum,  Cowp.  269;  Com.  Dig, 
By-Law,  B  3. 

A  section  providing  that  no  person  should 
collect  garbage  and  offal  without  a  permit 
from  the  board  of  health  is  valid. 

Re  Vandine,  6  Pick.  187,  17  Am.  Dec.  851; 
Re  Nightingale,  11  Pick.  168;  Com.  v.  Stodder, 
2  Cush.  574,  48  Am.  Dec.  679;  People  v.  Gor- 
don, 81  Mich.  306. 

The  people  of  this  state  have  not  by  the 
Constitution  parted  with  any  portion  of  their 
power  to  protect  themselves,  nor  have  they  put 
any  limitation  upon  themselves  as  to  the  exer- 
cise of  it.  It  is  now  as  fully  in  the  legislature 
as  at  the  beginning  it  was  in  the  people. 

State  V.  Wordin.  56  Conn.  226:  Dunham  v. 
Ne^P  Britain,  55  Conn.  378;  Northicestern  Fer- 
tilizing O).  V.  Hyde  Park,  97  U.  S.  ^59,  24  L. 
ed.  1036;  Coates  v.  New  York,  7  Cow.  585. 

The  legislature  can  invest  municipal  bodies 
with  the  same  police  power  it  has  itself. 

Ex  parU  S/trader,  33  Cal.  279;  Johnson  v. 
SimonUm,  48  Cal.  242. 

The  benefit  of  a  by-law  is  generally  the 
touchstone  of  its  validity. 

Zylstra  v.  Charleston,  1  Bay,  382;  1  DHL 
Mun.  Corp.  4th  ed.  §  369. 

The  courts  will  not  interfere  with  the  legis- 
lative exercise  by  municipal  bodies  of  their 
police  powers  by  which  the  peace,  health,  com- 
fort, and  general  welfare  are  secured  or  pro- 
moted. 

Weil  V.  Ricord,  24  N.  J.  £q.  169. 

Ordinances  having  for  their  purpose  th(^ 
protection  of  the  public  health  and  of  the  same 
exclusive  scope  as  this  garbage  ordinance  have 
been  universally  upheld. 

Ex  parte  Casinello,  62  Cal.  588;  Green  v.  Sa- 
vannah. 6  Ga.  1;  State  v.  Freeman,  38  N.  H. 
426;  Chicago  v.  Bartee.  100  111.  57;  St.  Louis  v. 
Knox,  74  Mo.  79:  Cronin  v.  Peojde,  82  N.  Y. 
318,  37  Am.  Rep.  564;  Carthage  v.  Frederick^ 
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122  N.  Y.  268,  10  L.  R.  A.  178;  SUite  v. 
SchUmmer,  42  La.  Aon.  1166,  10  L.  R.  A.  185; 
Cam,  ▼.  Patch,  97  Mass.  221;  Taunton  v.  Tay- 
lor, 116  Mass.  254;  Ashbrook  ▼.  Com.  1  Bush, 
139,  89  Am.  Dec.  616;  Singer  v.  State,  72  Md. 
464,  8  L.  R.  A.  551. 

Where  a  municipal  corporation  can  pass  or- 
dinances in  regulation  ol*  the  doing  of  any- 
thing in  its  tendency  prejudicial  to  health,  the 
doing  of  such  thing  can  be  prohibited  unless 
in  accordance  with  a  permit  or  license  issuable 
by  some  officer  or  board.  * 

Com.  Dig.  By-Law,  B  8;  Weleh  v.  Hotchktss, 
39  Conn.  140,  12  Am.  Rep.  883;  People,  Lar- 
rabee,  v.  Mulholland,  82  N.  Y.  324,  87  Am. 
Rep.  568;  Chicago  v.  Bartee,  100  111.  57;  King- 
ley  V.  Chicago,  124  111.  859;  Boehni  v.  Baltimore, 
61  Md;  259;  St.  Louis  v.  Knox,  74  Mo.  79;  St. 
Johnabttry  v.  Thompson,  59  Vt.  300,  59  Am. 
Rep.  781;  Johnson  v.  Simonton,  43  Cal.  242; 
Charleston  v.  Pepper,  1  Rich.  L.  364;  Frank- 
fort <fc  P.  Pass.  R.  Co.  V.  Philadelphia,  58  Pa. 
119;  Johnson  v.  Philadelphia,  60  Pa.  445;  Al- 
lerton  ▼.  Chicago,  6  Fed.  Rep.  556;  Potcell  v. 
Pennsylmnia,  127  U.  S.  678,  32  L.  ed.  258. 

The  validity  or  invalidity  of  the  refusal  to 
issue  such  a  permit  is  not  relevant  to  this  crim- 
inal prosecution. 

Even  a  contract  with  a  municipal  corpora- 
tion whereby  the  contractor  shall  have  the  ex- 
clusive right  to  collect,  remoVe.  or  dispose  of 
all  garbage  or  offal,  does  not  tend  to  create  a 
monopoly,  but  is  consonant  with  a  valid  exer- 
cise of  the  police  powers  relative  to  health. 

Smiley  v.  MacDonald,  42  Neb.  5.  27  L.  R.  A. 
540;  Walker  v.  Jameson,  140  Ind.  603,  28  L.  R. 
A.  679;  LmiisviUe  v.  WibU,  84  Ky.  290;  Swift 
v.  New  York,  83*  N.  Y.  528;  Alyers  v.  San 
FraneUeo,  32  Fed.  Rep.  503;  National  Fertili- 
zer Co.  V.  Lambert,  48  Fed.  Rep.  458:  State  v. 
Payssan,  47  La.  Ann.  1029;  State  v.  Fisher,  52 
>Io.  174;  Ricer  Rendering  Co.  v.  Behr,  7  Mo. 
App.  345;  Rae  v.  Flint,  51  Mich.  526;  Re  Lotoe, 
54  Kan.  757,  27  L.  R.  A.  545. 

The  general  assembly  has  the  most  plenary 
power  as  to  all  matters  relative  to  the  protec- 
tion of  the  lives,  health,  and  general  well  be- 
ing of  the  citizens  of  the  commonwealth. 

WoodrvffY.  Catlin.  54  Conn.  277;  Woodrvff 
V.  New  York  <k  N.  E.  R.  Co.  59  Conn.  68;  Sco- 
till  V.  MeMahon,  62  Conn.  378. 

For  the  purpose  of  exercising  and  carrying 
out  this  police  power  authority  can  be  delegated 
(o  such  bodies  as  the  legislature  thinks  best. 
Every  city  charter  contains  such  a  delegation. 
So  the  power  can  be  delegated  to  any  com- 
mittee or  board  already  existing  or  thereto  ex- 
pressly constituted. 

Raymond  v.  Fish,  51  Conn.  80.  50  Am.  Rep. 
3;  Woodrvff  V.  New  York  &N.  E.  R.  Co.  supra; 
State,  New  York  <fe  N.  E.  R.  Co.,  v.  Asylum 
Street  Bridge  Commission,  63  Conn.  91. 

Any  contract  made  under  legislative  author- 
ity is  of  binding  force. 

Hartford  v.  Hartford  Electric  Light  Co,  65 
Conn.  324;  Train  v.  Boston  Disinfecting  Co. 
144  Mass.  530,  59  Am.  Rep.  118;  Raker  v.  Bon- 
ion,  12  Pick.  184.  22  Am.  Dec.  421;  2  Hare, 
Am.  Const.  Law,  779;  Com.  v.  7ewksbwy,  11 
Met.  55;  Le  Claire  v.  Davenport,  18  Iowa,  210; 
Intojticating- Liquor  Cases,  25  Kan.  751.  37  Am. 
Rep.  284;  Blair  v.  Kilpatrick,  40  Ind.  312; 
Slate  V.  Brenrtftn's  Liqucrs,  25  Conn.  278;  Met 
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ropolitan  Bd.  of  Ejtcise  v.  Barrie,  34  N.  Y.  657; 
Patterson  v.  Kentucky,  97  U.  8.  501,  24  L.  ed. 
1115;  State  v.  Addington,  77  Mo.  118;  Wyne- 
hamer  v.  PeopU,  13  N.  Y.  878;  Bartemeyer  v. 
Iowa,  85  C.  S.  18  Wall.  129.  21  L.  ed.  929. 

Baidwip,  J.,  delivered  the  opinion  of  the 
court: 

The  charter  of  the  city  of  Bridgeport  con- 
ferred upon  the  common  council  ample  power 
to  regulate  by  ordinance  the  collection  and  re- 
moval of  garbage  and  offal.  The  ordinance 
brought  in  question  upon  this  proceeding  deals 
only  (i^  2)  with  *'such  refuse  matter  as  ac- 
cumulates in  the  preparation  of  food  for  the 
table."  "Refuse  matter,"  as  the  term  is  thus 
employed,  can  embrace  nothing  which  has  not 
been  refused  or  rejected  as  unsuitable  for  table 
use.  It  may  be  thus  rejected  because  it  has 
little  or  no  value  for  human  food,  or  because  it 
is  decayed  or  unwholesome.  It  must,  in  its 
nature,*  be  perishable,  and  can  include  little 
which  is  not  liable  to  become  decomposed  or 
offensive  if  left  where  it  falls.  The  common 
council  therefore  had  authority  to  regulate  its^ 
disposition  in  such  a  way  as  to  prevent  it  from 
becoming  the  occasion  of  a  nuisance.  Much, 
however,  that  is  of  the  nature  of  garbage  and 
offal,  and  has  slight  value  for  table  use.  may 
be  not  unsuitable  for  the  food  of  animals,  for 
manure,  or  as  materials  for  manufacture. 
Construing  this  ordinance  with  the  strictness 
properly  applicable  to  municipal  legislation  of 
a  penal  nature,  the  term  "refuse  matter"  can 
only  extend  to  matter  which  is  in  fact  noisome, 
or  which  has  been  refused  and  rejected  by 
the  owner  as  worthless.  Meat  trimmings, 
potato  parings,  specked  applet!,  and  many 
other  things  of  a  like  character,  might  l)e 
thrown  aside  in  preparing  table  dishes,  and 
yet  properly  utilized  afterwards  for  other  pur- 
poses. The  mode  of  regulation  of  the  disposi- 
tion of  kitchen  refuse  which  is  contained  in 
this  ordinance  seems  to  be  one  of  an  alternative 
character.  The  board  of  health  is  empowered 
to  take  such  measures  as  it  may  deem  effectual 
for  the  removing  of  this  refuse  from  the  whole 
city  or  any  portion  of  it,  and  to  ibis  end  to  em- 
ploy or  make  contracts  with  one  or  more 
persons,  subject  to  certain  rules,  of  which  the 
following  are  the  leading  ones:  No  person 
shall  collect  and  transport  such  refuse  in  the 
city  without  first  having  obtained  a  permit 
from  theboard.  It  shall  all  be  carried  through 
the  city  in  water-tight,  covered  carts,  so  loaded 
as  not  to  spill;  each  to|be  plainly  marked  "City 
Garbage  Cart, "with  the  name  of  the  contractor, 
and  number  of  the  cart,  and  of  the  ward,  and 
to  be  used  only  when  inspected,  approved,  and 
licensed  by  the  clerk  of  the  board.  All  such 
refuse  is  to  be  placed  by  the  person  on  whose 
premises  it  originates  in  suitable  covered 
vessels,  set  there  in  a  position  convenient  for 
removal,  or  in  some  place  designated  by  the 
clerk  of  the  board,  so  that  it  "may  be  called 
for  bv  the  garbage  contractor  of  said  city;  pro 
vided.  however,  that  any  person  may  be  ex- 
cepted from  the  provisions  of  this  section  upon 
obtaining  a  permit  to  thai  effect  from  the  clerk 
of  the  board  of  health."  No  other  matter  what 
ever  can  be  placed  in  such  a  vessel.  "The 
garbage  contractor  or  o'her  person  employwi 
by  the  board  of    health  shall   call  regularly 
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at  all  dwelling,  teoements,  hotels,  restauraots. 
or  other  buildings  designated  by  the  said  board, 
and  remove  promptly  and  in  as  cleanly  a  man- 
ner as  possible  all  garbage  or  offal  that  may  be 
offered,  and  shall  return  the  receptacles  to  the 
place  on  such  premises  from  which  the  same 
were  taken.  All  garbage  and  offal  which  shall 
be  removed  through  said  city  shall  be  carried 
and  deposited  in  such  places  as  may  be 
designated  and  approved  by  the  board  of 
health,  and  shall  be  disposed  of  in  such  man- 
ner as  not  to  create  a  nuisance,  and  the  covers 
of  all  carts,  wagons,  or  vessels  used  for  the  pur- 
pose of  removing  such  garbage  or  offal  shall 
be  kept  tightly  closed  while  they  are  being 
transported  through  the  streets  of  the  city.  No 
deposit  of  garbage  or  offal  shall  be  made 
within  the  limits  of  the  city  of  Bridgeport,  or 
upon  any  wharf,  or  upon  any  vessel  lying  at 
any  wharf,  except  by  permit  from  the  board 
of  health."  The  clerk  of  the  board  is  to  enter 
in  a  record  book  "all  contracts  entered  into,  or 
licenses  issued  by  authority  of  said  board." 

Under  these  provisions  and  the  authority  of 
the  special  act  of  1895,  the  board  of  health 
might  contract  with  a  single  person  to  collect 
and  remove  garbage  from  the  entire  city,  or 
with  several  persons  to  collect  and  remove  it 
from  as  many  different  portions  of  the  city.  It 
might  also  make  such  contracts  with  respect 
to  part  of  the  city,  or  to  certain  buildings  in 
part  of  the  city,  and  leave  the  collection  and 
removal  of  garbage  from  other  places  open  to 
those  who  obtainea  from  ils  clerk  a  proper  per- 
mit, and  provided  proper  means  of  transporta- 
tion. By  neither  method  of  procedure  would 
any  monopoly  be  created  by  which  the  com- 
mon rights  of  citizenship  would  be  infringed 
rn.  Slaughter- House  Caties,  88  U.  S.  16  Wall. 
,  21  L.  ed.  894;  Alpers  v.  San  Francisco, 
32  Fed.  Rep.  503;  National  Fertilizer  Co,  v. 
/Mmberi,  48  Fed.  Rep.  458.  Nor  did  the 
absence  in  the  charter  of  any  express  pro- 
vision as  to  the  grant  of  licenses  to  engag^e 
in  this  business  prevent  the  common  council 
'  from  resort  to  that  mode  of  regulation,  since  it 
was  a  business  which,  as  usually  carried  on, 
is  in  its  nature  dangerous  to  the  public  health; 
-and  as  carried  on  m  Bridgeport  might,  under 
the  act  of  February  28,  1895.  have  been  made 
by  the  board  of  health  the  subject  of  a  public 
-contract.  Over  any  such  occupation  a  strict 
watch  must  be  kept,  and  the  general  police 
powers  vested  in  the  city  by  §  24  of  its  charter, 
in  connection  with  the  act  of  1895,  justify  the 
implication  of  a  right  to  limit  the  number  of 
those  who  pursue  it.  State  v.  Wordin,  56  Conn. 
216, 226;  Re  Vandine,  6  Pick.  187, 17  Am.  Dec. 
351. 

The  defendant  offered  evidence  to  show  that 
he  had  been  for  many  years  engaged  in  the 
business  of  collecting  and  removing  garbage  in 
Bridgeport,  in  carts  so  constructed  as  to  satisfy 
the  requirements  of  the  ordinance;  and  that  he 
had  applied  to  the  clerk  of  the  board  for  a  li- 
-cense  or  permit,  and  met  with  a  refusal.  He 
also  offered  evidence,  which  was  excluded, 
that  permits  had  been  previously  issued  to 
others;  but  that,  before  he  applied,  the  board 
had  instructed  its  clerk  to  issue  no  more  to  any- 
one. This  evidence  was  properly  excluded. 
The  board  of  health  having  the  right  to 
limit  the  number  of  those  engaged  in  this 
^  L.  R.  A. 


particular  occupation,  the  defendant  had  no 
absolute  title  to  a  license.  If  the  number 
which  it  had  issued  was  unreasonably  small, 
and  if  an  inquiry  into  that  subject  was  open  to 
him  in  any  proceeding,  it  was  certainly  not 
open  in  this,  to  which  the  board  was  not  a 
party.  He  could  not  thus  assume  to  take  the 
law  mto  his  own  hands,  and  pursue  the  busi- 
ness without  a  license,  because  a  license  had 
been  wrongfully  refused.  His  remedy,  if  he 
had  any,  wou^d  be  to  apply  by  mandamus  to 
compel  the  board  to  grant  him  one. 

The  defendant  offered  evidence  to  show  that 
all  the  garbage  collected  by  him  came  from  cer- 
tain restaurants,  with  the  proprietors  of  which 
he  had  contracts  for  its  removal.  This  also 
was  properly  excluded.  It  was  not  claimed, 
and  cannot  be  assumed,  that  such  engagements* 
had  been  entered  into  before  the  adoption  of 
the  ordinance.  Without  inquiring  whether, 
had  the  fact  been  otherwise,  the  Taw  would 
have  been  otherwise,  it  is  sufficient,  as  the  case 
stands,  to  say  that  no  contract  to  perform  an 
unlawful  act  can  justify  its  performance. 

The  defendant  further  offered  evidence  to 
prove,  and  claimed  that  ic  did  prove,  that  the 
garbage  he  collected  was  fresh,  and  some  of  it 
fit  for  food;  and  there  was  no  evidence  on 
either  side  tending  to  show  Ithat  any  of  this 
garbage  "was  sour  or  patrid,  and  for  Uiai 
reason  dangerous  to  the  public  health."  In 
view  of  this,  the  defendant  asked  the  court  to 
instruct  the  jury  that  'Hhe  privilege  of  con- 
tracting to  transport  garbage  is  a  liberty  and 
property  right,  of  which  one  cannot  be  de- 
prived without  due  process  of  law,  unless  the 
jury  find  that  such  garbage,. at  the  time  of  its 
transportation,  is  a  nuisance,  and  detrimental 
to  health."  Such  instructions  were  properly 
refused.  It  was  a  violation  of  the  ordinance 
to  collect  and  transport  the  kitchen  refuse 
which  was  its  subject,  whether  such  of  it  as 
was  being  transported  at  the  time  of  the  act 
complained  of  was  noxious  or  innoxious.  It 
was  enough  that  it  was  "such  refuse  matter  as 
accumulates  in  the  preparation  of  food  for^ 
ihe  table."  There  is  so  much  of  this  kind  of* 
matter  that  is  offensive  and  dangerous  to  the 
health  of  the  community  that  all  may  be 
properly  made  the  subject  of  public  super- 
vision and  control.  The  ordinance  does  not 
extend  to  everything  that  is  separated  and 
thrown  aside  in  the  preparation  of  food  for  the 
table.  Whatever  of  this  description  is  not 
abandoned  as  worthless,  remains  property 
which,  so  long  as  it  does  not  constitute  a 
nuisance,  may  be  sold  or  otherwise  disposed  of 
at  the  will  of  the  owner.  If  the  evidence  had 
shown  both  that  the  contents  of  the  defend- 
ant's cart,  while  they  had  been  rejected  for 
table  use,  were  not  offensive,  and  that  they 
were  in  bis  possession  as  the  agent  or  vendee 
of  the  original  owners,  he  might  have  been  en- 
titled to  a  verdict,  for  he  could  not  then  have 
been  engaged  in  the  business  for  which  a  li- 
cense was  required. 

The  court  of  common  picas  was  requested, 
but  declined,  to  instruct  the  jury  that,  "the 
board  of  health  has  no  power  to  assume  in  ad- 
vance that  garbage  is  or  will  become  a  nuisance, 
and  detrimental'to  public  health,  and  so  con- 
tract arbitrarily  for  its  removal,  or  prohibit  ils 
removal  by  purchasers  thereof;  that  the  board 
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-of  health  caoDot  prohibit  the  carrying  on  of  a 
lawful  buslDeas  not  necessarily  a  nuisance,  and 
which  may  be  conducted  without  injury  or 
danger  to  the  public  health;  that  the  common 
council  has  no  power,  under  the  charter  of  the 
city  of  Bridgeport,  to  refuse  a  citizen  the  right 
to  exercise  a  lawful  calling,  or  to  prohibit  his 
exercise  of  the  same  when  not  dangerous  to 
public  health  or  safety."  There  was  no  error 
in  refusing  these  instructions.  Ample  au- 
tfaoritv  is  found  in  the  charter  and  the  act  of 
1995  for  dealing  with  the  business  of  disposing 


of  garbage  and  offal  as  one  dangerous  to  the 
public  health.  Any  occupation  comes  within 
the  range  of  the  police  power  which  is  such  as 
to  be  I  naturally  hable  to  create  a  nuisance  un- 
less subjected  to  special  regulations,  whether  it 
be  so  conducted  as,  in  ract,  to  create  a  nui- 
sance or  not.  The  prevention  of  nuisances  is 
quite  as  important  as  their  abatement.  Ray- 
mond V.  FitJi,  51  Conn.  80,  96, 50  Am.  Rep.  8. 
Tliere  u  no  error  in  thejudg-ment  appealed  frcfn. 

The  other  Judges  concur. 


FLORIDA   SUPREME  COURT. 


John  M.    HENDRY  eiaL,   Appta., 

T. 

^Samuel  BENLISA,  Admr..  etc.,  of  Moses  E. 
Ijevy,  Decea<^. 

(87  Fla.  a09.) 

*1.  The  fl^nerie  term  "monejr'*  coven 
everything  that  by  common  oonaent  represents 
property,  and  passes  as  money  In  current  busi- 
ness transactions;  and  the  payment  of  a  debt  or 
Judirment  during  the  late  Civil  War  In  Confeder- 
ate money,  and  accepted,  will  be  regarded  as  a 
full  settlement,  not  subject  to  be  again  opened. 

d.  If;  at  the  time  and  plaoe  of  |>ayment 
in  Confederate  money,  it  was  generally  re- 
ceived in  business  transactions,  and  was  in  fact 
the  current  money  of  the  country,  an  agents 
authority  to  receive  it,  in  the  absence  of  dirfn;- 
tions  to  the  contrary  from  a  resident  principal, 
will  be  presumed. 

3.  The  receipt  of  money  due  on  a  judgment, 
by  an  officer  authorized  by  law  to  accept  it,  will 
satisfy  the  debt. 

4.  Clerks  of  the  circuit  court  were  not 
authorised  by  statute,  in  this  state,  in  1864,  to 
receive  payments  of  judgments,  or  to  accept 
money  on  judgments  as  paid  into  the  registry 
of  the  court,  without  a  judicial  order  for  that  pur- 
pose; and  the  payment  to  such  officers  on  a  judg. 
mcnt.  without  prior  authority,  or  subsequent 
ratification  on  the  part  of  tbe  judgment  credit- 
or, was  no  payment  to  him. 

4(.  Money  inade  on  execution  can*  hy 
statute,  be  ]iaidlto.'an  attorney  of  rec 
ord  of  a  party  in  whose  favor  the  execution  is- 
sued; but  such  attorney  has  no  authority,  by 
virtue  of  such  relation,  to  authorize  a  clerk  of 
tbe  circuit  court,  in  his  official  capacity,  and 
standing  in  no  previous  relatlonehip  of  agency  to 
the  atromey  or  the  judgment  creditor,  to  accept 
money  on  a  Judgment. 

•6.  A  contract  for  the  purchase  of  real 
estate  was  made  in  1864.  payments  to  be 
in  three  annual  instalments.  The  purchasers  did 
not  go  into  possession,  nor  make  any  improve- 
ments. Suit  was  instituted  and  judgment  ol>- 
cained  on  the  purchase-money  notes  in  1868,  and 
no  valid  payment  of  the  judgment  was  made 
during  the  late  Civil  War,  nor  any  effort  to  pay 

'^Headnotes  by  Mabry,  Ch.  J. 


since;  and  the  land  has  greatly  enhanced  in 
value,  and  the  purchasers  have  become  insolvent. 
Held,  that  specific  performance  of  the  oontraottto 
convey  will  not  be  decreed,  on  account  of  the 
long  period  of  time  since  the  making  of  the  con- 
tract, the  changed  condition  of  the  property  as 
to  values,  and  the  laches  of  the  purchasers  in  not 
complying  with  the  contract. 
7.  Generally*  when  the  specific  per- 
formance of  a  written  contract  to  convey 
land  Is  denied,  its  rescission  will  be  decreed. 

(May  19.  IMW.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Alachua  County  in 
favor  of  complainant  in  a  suit  brought  to  can- 
cel an  aj2:reement  for  the  sale  of  real  estate. 
Modified. 
The  facts  are  stated  in  the  opinion. 
Mr.  Anjras  Paterson  for  appellants. 
Meittrrs.  Uooper  lb  Cooper  for  appellee. 

Mabry,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

David  L.  Yulee,  as  administrator  of  the  es- 
tate of  Moses  E.  Levy,  deceased,  tiled  a  bill 
against  appellants,  John  M.  Hendry,  Archibald' 
and  Norman  Campbell,  for  the  purpose  of  can- 
celing a  written  agreement  for  the  sale  of 
several  sections  of  land  situated  in  Alachua 
county,  entered  into  by  and  between  the  de- 
cedent Levy  and  appellants.  The  written 
contract  to  convey  the  land  was  made  in 
March,  18t54,  and  Levy  agreed  thereby  to  sell 
the  sections  of  land  described,  for  |;7,000,  in 
three  instalments,  evidenced  by  promissory 
notes  executed  by  tbe  purchasers,  and  due.  re- 
spectively, January  1,  1855,  January  1,  1856, 
and  January  1,  1857.  The  agreement  was  to 
convey  the  lands  by  warranty  deed  when  the 
last  payment  of  the  notes  was  made. 

The  material  parts  of  the  bill,  as  amended, 
allege  the  contract  of  sale  from  Moses  E.  Levy 
to  the  purchasers.  Hendry  and  the  Campbells; 
the  death  of  the  former,  and  the  appointment 
of  David  L.  Yulee  as  his  administrator;  that 
the  defendants  wholly  failed  to  pay  their  said 
notes  when  they  became  due;  and  that  Yulee. 
as  administrator,  brought  suit  in  Columbia 
county  on  the  notes,  and  obtained  judgment 
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Against  the  Campbells.  Tbe  date  of  the  judg- 
meDt  was  in  tbe  year  1868,  during  tbe  late 
Civil  War.  It  is  further  alleged  that  the  judg- 
ment record  and  tbe  notes  were  burned  in  the 
court-bouse  of  Columbia  county  in  the  year 
1866,  and  that  no  part  of  the  judgment  or 
notes  bad  even  been  paid,  either  to  Levy  in  bis 
lifetime,  or  bis  administrator  since,  and  that 
sjiid  defendants  were  insolvent, — without 
means  out  of  which  to  collect  the  purchase 
money  agreed  to  be  paid  by  them  for  the  lands; 
that,  on  account  of  the  failure  of  defendants 
to  pav  the  purchase  money  for  the  lands,  they 
bad  forfeited  all  rights  or  claim  under  the  con- 
tract of  purchase,  and  that  complainant  was 
willing  and  offered  to  cancel  the  said  judgment 
obtained,  if  the  court  should  so  direct;  that 
defendants  bad  never  been  in  possession  of  the 
lands  under  the  contract,  but  Levy  and  his  rep- 
resentatives had  at  all  times  since  tbe  sale  been 
in  possession,  paid  taxes,  and  exercised  owner- 
ship, and  that  the  lands,  s\pce  the  contract  of 
sale,  had  greatly  increased  in  value,  and  were 
then  worth  greatly  more  than  when  the  agree- 
ment to  sell  was  made:  that  all  the  other 
lands  belonging  to  tbe  estate  had  been  sold, 
under  order'of  court,  for  division  among  the 
heirs,  and  the  lands  in  question  were  held  by 
the  administrator,  under  an  order  of  court,  to 
pay  a  balance  due  certain  of  the  heirs  on  ac- 
count of  their  distributive  portions,  and  it  was 
important  that  tbe  estate  be  closed  up  at  an 
early  day.  It  is  also  alleged,  on  information, 
that  defendant  Hendry  claimed  to  have  paid 
certain  paper  bills  or  notes,  known  as  "Con- 
federate currency,"  on  the  said  judgment,  to 
tbe  clerk  of  tbe  circuit  court  of  Columbia 
county,  which,  if  true,  was  not  authorized  or 
consented  to  by  complainant,  or  any  person  for 
him,  and  such  pretended  payment,  if  made, 
was  never  received  or  recognized  by  him;  and, 
further,  that  said  Confederate  currency  was 
not  such  money  as  he  was  authorized  to  re- 
ceive, or  could  legally  and  properly  receive,  as 
administrator,  in  the  payment  of  said  debt. 

Tbe  answer  of  defendants  admits  the  death 
of  Levy,  and  grant  of  letters  of  administration 
on  his  estate  to  David  L.  Yulee,  and  also  the 
written  agreement  of  sale  of  certain  lands,  as 
alleged  in  the  bill,  except  as  to  tbe  description 
of  the  lands  given,  and  as  to  this  the  answer 
sets  out  what  is  alleged  to  be  the  correct  de- 
scription of  the  lands  agreed  to  be  conveyed  by 
Levy  upon  tbe  judgment  of  tbe  notes  given  foV 
the  purchase  money  of  the  same.  It  is  alleged 
that,  upon  the  execution  of  the  contract,  de- 
fendants went  into  possession  of  the  lands,  and 
have  held  possession  ever  since,  It  is  admitted 
that  suit  was  instituted  on  tbe  notes,  and  judg- 
ment -obtained  thereon,  in  Columbia  county, 
in  tbe  year  1863;  but  it  is  alleged  that  defend- 
ants paid  tbe  judgment  in  full  on  tbe  25th  day 
of  January,  1864,  and  had  the  same  fully  dis- 
charged and  satisfied. 

Defendants  further  answered  that  Moses  E. 
1x5 vy  died  before  either  note  became  due,  and 
when  they  became  due  defendants  were  in- 
formed that  Ijeyy  left  a  will,  and  there  existed 
at  the  time  grave  doubts  as  to  whether  David 
L.  Vulee  was  authorized  to  receive  payment  of 
the  notes  and  execute  a  deed,  and  for  that  reason 
lender  of  payment  was  not  made;  that  when 
^he  judgment  was  obtained  on  the  notes  the 
L.  K.  A. 


currency  of  the  country  was  Confederate 
money,  and,  when  levy  was  about  to  be  made, 
defendants  offered  to  turn  over  tbe  lands  for 
tbe  judgment,  or  pay  tbe  same  in  Confederate 
money,  and  that  complainant  refused  to  take 
the  lands,  but  agreed  to  accept  Confederate 
money;  that  defendants  sold  a  stock  of  cattle 
for  Confederate  money,  and  with  it  paid  the 
judgment  in  full  to  James  Banks,  the  attorney 
of  record  of  complainant,  and  the  money  was- 
deposited  in  tbe  clerk's  office,  in  the  registry 
of  the  court,  by  order  of  said  attorney,  after 
taking  out  his  fees  and  costs. 

Defendants  allege  that  they  had  paid  the 
taxes  on  the  lands,  and  complainant  had  not, 
and  that  in  the  year  1864.  after  the  judgment 
was  paid,  they  were  informed  that  complain- 
ant refused  to  pay  the  taxes  on  the  lands,  and 
referred  the  tax  collector  to  tbe  defendants  for 
payment. 

it  is  admitted  that  the  court-house  and  rec- 
ords in  Columbia  county  were  destroyed  by 
fire,  but  it  is  alleged  that  the  judgment  was 
paid  prior  to  that  time. 

Defendants  also  filed  a  cross  bill,  in  which 
they  allege  fully  all  the  material  facts  set  up 
in  their  answer,  and  pray  for  the  affirmative 
relief  of  tbe  specific  execution  of  the  written 
agreement  to  convey  the  lands. 

Tbe  answer  to  the  crossbill  admits  the  alle- 
gations as  to  the  agreement  to  sell  tbe  lands, 
and  the  judgment  rendered  in  (/Olumbia 
county  in  1863.  The  allegation  as  to  possa**- 
sion  of  the  lands  by  complainant  in  the  cross 
bill  is  denied,  as  well  as  all  tbe  other  material 
allegations  as  to  the  agreement  to  accept  Con- 
federate money  in  payment  of  the  judgment, 
or  the  authority  of  anyone  to  accept  the  same 
for  defendant.  It  is"^  alleged  that  defendant 
could  not,  in  tbe  execution  of  bis  trust,  accept 
(Confederate  money  in  payment  of  the  purchase 
money  for  the  lands,  and  that  he  did  not  in- 
sist on,  or  press,  the  payment  of  tbe  said  judg- 
ment. It  is  also  alleged  that  complainant 
was  barred  by  lapse  of  time  and  tbe  staleness 
of  his  claim,  as  well  as  by  the  .statute  of  lim- 
itations, from  attempting  a  specific  perform- 
ance of  the  contract  after  so  long  a  time. 

A  fter  the  issues  were  made  up,  but  before 
proof  taken,  David  L.  Yulee  died;  and  Sam- 
uel Benlisa  was  appointed  administrator  de 
bonis  noil  on  the  estate  of  Moses  E.  Levy,  de- 
ceased, and  was  admitted  as  a  party  in  the 
proceedings,  in  the  place  of  deceased  adminis- 
trator. 

On  final  hearing  tbe  cross  bill  was  dismissed, 
and  the  contract  for  the  sale  of  the  lands  was 
canceled,  on  the  allegations  and  proofs  under 
the  original  bill. 

A  material  and  controlling  question  on  the 
appeal  in  this  case  relates  to  the  alleged  pay- 
ment with  Confederate  money  of  the  judg- 
ment obtained  in  Columbia  county.  If  this 
payment  was  ineffective  to  di.<^charge  tbe  debt, 
appellants  were  in  great  laches  in  not  paying, 
or  offering  to  pay,  for  the  lands,  as  it  is  not 
shown,  or  attempted  to  be  shown,  that  any 
other  payment  was  made,  or  offered  to  be 
made,  on  the  land  notes.  It  is  alleged  and  not 
denied,  that  appellants  were  insolvent,  and 
had  no  effects  out  of  which  the  purchase 
money  could  be  made;  and  we  think  it  is 
clear  from  the  evidence  that  they  were  not  in 
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poeseasioD  of  the  lands  before  tbe  bill  was  filed 
against  them.  Tbe  lands  were  wild  and  un- 
improved, and  there  is  no  evidence  of  any 
actual  possession  on  the  part  of  appellants  be- 
fore suit  was  brought.  Subsequent  to  the  war, 
some  of  the  lands  were  sold  for  taxes,  and 
parties  other  than  appellants  obtained  posses- 
sion under  tax  deeds;  and  the  administrator 
sued  for,  and  recovered  possession  of  the  lands 
held  under  such  deeds.  It  is  also  shown  that 
he  paid  taxes  on  the  lands,  and  had  an  agent 
to  protect  them  from  depredations.  Appel- 
lants, it  appears,  paid  some  taxes  on  the  lands, 
and  looked  after  them  to  some  extent;  but 
there  was  no  possession  or  improvement  of  the 
lands  on  their  part,  and  they  have  no  status  on 
this  account,  as  was  the  case  in  Tate  v.  Pensa- 
fola^  Oulf,  L.  d  D.  Ok  (decided  at  this  term) 
37  Fla.  489, 

The  contract  for  the  sale  of  the  lands  was  made 
in  1854,  and  it  l<t  alleged,  and  not  denied,  that 
the  property  had  greatly  increased  in  value  at 
the  time  the  bill  was  filed.  On  account  of  the 
long  period  of  time  since  the  making  of  the 
contract  of  purchase,  and  the  changed  condi- 
tion of  the  property  as  to  value,  there  can  be 
no  basis  of  any  equity  for  a  specific  perform- 
ance of  the  contract,  unless  the  Judgment  on 
the  notes,  and  the  alleged  payment  with  Confed- 
erate money,  changes  the  case.  Kihot  v. 
Spratt,  ^  Fla.  64.  In  proof  of  the  payment 
of  the  judgment,  appellants  put  in  evidence  a 
receipt  as  follows: 

Lake  City.  Florida,  Jan'y  25th.  1864. 
State  of  Florida,  Columbia  County. 
Be  it  remembered  that,  on  this  day,  received 
into  the  registry  of  this  court  the  full  amount 
of  principal,  interest,  and  costs  in  a  suit  pend- 
ing in  said  court,  to  wit,  David  L.  Yulee,  tid- 
mmistrator  of  Moses  £.  I^evy,  rs.  John  M. 
Hendry,  Archibald  Camptx^Il,  and  Norman 
Campbell,  at  the  hands  of  JohnM.  Hendry. 

Witness  my  Oname  and  seal  of  oflice,  day 
and  date  above  written. 

[Signed]     Samuel  R.  Matt  air, 

Clerk  C.  C.  C.  C. 

It  appears,  both  from  the  pleadings  and 
proof,  and  is  conceded  by  counsel  for  appel 
laDts,  that  the  amount  received  by  the  clerk 
and  referred  to  in  the  receipt,  was  in  Confed- 
erate money;  and  the  first  contention  is  that 
the  payment  of  the  amount  due  on  the  judg- 
ment, to  the  clerk  was  of  itself  a  valid  pay- 
ment and  satisfaction  of  the  same.  It  is  not 
contended  that  the  administrator  ever  received 
the  money  from  the  clerk.  The  proof  is  clear 
that  be  never  received  it,  and  that  he  in  formed 
Hendry,  within  three  months  after  the  pay- 
ment to  the  clerk,  that  he  could  not  and  would 
not  accept  it.  There  is  no  showing  that  the 
administrator  himself  gave  any  directions  to 
the  clerk  to  receive  the  money.  The  author- 
ities cited  by  counsel,  in  support  of  the  conten- 
tion that  payment,  of  itself,  to  tbe  clerk  was  a 
diachar^re  of  the  judgment,  sustain  the  view 
that  the  receipt  of  money  due  on  a  judgment, 
by  an  ofllcer  having  authority,  in  his  ofiicial 
capacity,  to  accept  it,  will  satisfy  the  debt. 
In  the  case  of  Oovernor  v.  Read,  88  Atl.  352, 
where  a  payment  to  a  clerk  was  held  to  be  a 
discharge,  he  was  authorized  by  statute  to  re- 
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ceive  pavment  in  money  after  the  judgment 
was  rendered.  And  so  in  the  cases  of  Harvey 
V.  Walden,  33  La.  Ann.  163;  Boyd  v.  Sales,  39 
Ga.  73,  and  Henly  v.  Franklin,  8  Coldw.  472, 
91  Am.  Dec.  296.  where  payments  were  made 
to  sheriffs,  they  were  authorized  officers  to  re- 
ceive payment.  In  the  present  case  it  is  left  in 
doubt  whether  any  execution  ever  issued  on 
the  judgment  .in  question,  but.  however  that 
may  be,  there  was  no  payment  to  tbe  sheriff; 
and  we  need  not  consider  the  effect  of  such  a 
payment,  if  it  had  been  made.  We  find  no 
statute  existing  at  the  time  authorizing  the 
clerk  to  receive  payment  of  judgments,  or  to 
accept  money  as  paid  into  the  registry  of  the 
court  on  judgments,  without  a  judicial  order 
for  that  purpose;  and  our  conclusion  is  that 
the  clerk  had  no  authority,  by  virtue  of  his 
capacity  as  clerk,  to  accept. the  money  and  dis- 
charge the  judgment. 

The  allegation  in  both  the  crops  bill  and  an- 
swer of  appellant  is  that  the  Confederate 
money  was  paid  to  the  attorney  of  record  of 
Ijevy's  administrator,  and  deposited  in  the 
clerk's  office,  in  the  registry  of  the  court,  .by 
order  of  said  attorney.  It  is  now  further  con- 
tended that  the  Con  federate  money  was  paid  to 
the  clerk  under  the  direction  of  the  attorney 
of  record  of  the  administrator,  and  that  such 
attorney  was  authorized  to  satisfy  the  judg- 
ment. In  reference  to  the  right  of  an  agent 
to  receive  paper  currency  issued  by  the  Con- 
federate government,  the  decisions  have  not 
been  harmonious.  No  court,  since  the  war,  has 
held,  so  far  as  we  know,  that  Confederate  treas- 
ury notes  were  issued  by  la>Krful  authority;  but 
"money"  has  been  recognized  generally  by  the 
courts  as  a  generic  term,  covering  anything  that 
by  consent  is  made  to  represent  property,  and 
pass  as  such  in  current  businesstransactions,  and 
that  when  a  judgment  or  debt  has  l)een  paid 
in  (Confederate  money,  and  accepted,  the  trans- 
action must  l)e  regarded  as  settled,  and  (;annot 
be  opened.  Several  decisions  go  to  the  extent 
that  if  at  the  time  and  place  of  payment  Con- 
federate money  was  generally  received  in  bus- 
iness transactions,  and  was  in  fact  the  current 
money  of  the  country,  the  agent's  authority  to 
receive  such  money,  in  the  al>sencc  of  any*  di- 
rections to  the  contrary,  may  be  presumed. 
This  rule  has  l)een  applied,  not  only  when  tho 
creditor  nnd  debtor  were  within  the" same  state, 
but  when  the  creditor  resided  in  a  state  not  a 
member  of  the  (\)nfederacy,  and  the  debtor 
was  within  the  Confederate  lines.  King  v. 
King,  37  Ga.  305:  Wftttbrook  v.  Darts,  48  Gh. 
471;  liodgers  v.  Hatw,  46  Tex.  505;  Burf&rd  v. 
Memphis  BidlHin  (Vk  9  Heisk.  691;  Pidgeonw 
Williams,  21  Gratt  251;  J/ale  v.  Wall,  22 
Gratt.  424;  Tiabinstm  v.  International  L.  Assur. 
Soc.  42  N.  Y.  54,  1  Am.  Reo.  400;  Glasgow  v. 
Lipse,  117  U.  8.  327,  29  I.,  ed.  901;  Martin  v. 
rnitfil  States,  2  T.  B.  Mon.  90,  15  Am.  Dec. 
129.  Other  decisions  hold  that  the  rule  should 
not  l>e  applied  where  the  creditor  was  within 
tbe  Federal  lines,  with  communication  Ixjtwei'n 
him  and  his  agent  in  the  Confederacy  de- 
stroyed. In  such  a  case  it  has  been  held  that 
no  implied  authority  to  receive  Confederate 
money  existed,  and  that  a  payment  to  the 
agent  or  attornev  did  not  discharge  the  debt. 
Harf)er  v.  Uarvey,  4  W.  Va.  539;  Alley  v. 
BogevH;  19  Gratt.  866;  Waterhouse  v.  Louisiana 
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Citizens*  Bank,  25  La.  Ann.  77;  FreU  v.  Sto- 
f/.r,  89  U.  S.  22  Wall.  198.  22  L.  ed.  769.  In 
the  present  case  the  receipt  for  the  money — the 
record  evidence  of  the  payment  made  at  the 
time  of  the  transaction — does  not  disclose  any 
agency  of  any  attorney  in  connection  with  it. 
ifne  clerk  who  executed  the  receipt  states,  as  a 
witness,  that  he  received  the  money  under  the 
directions  of  James  Banks,  as  the  attorney; 
and  his  recollection  was  that  Banks  was  the  at- 
torney of  record,  if  signing  the  docket,  and 
having  the  direction  and  control  of  the  case, 
make  him  an  attorney  of  record.  The  witness 
had  no  recollection  as  to  what  lawyer  or  law- 
yers signed  the  praecipe  for  the  writs  when  the 
suit  was  commenced.  He  repeats  that  he  took 
the  money  under  the  directions  of  Banks,  whom 
he  regarded  as  the  attorney  of  record  man- 
aging the  case,  and  that,  after  asking  if  it 
was  right  for  him  to  receive  the  money,  Banks 
said  it  was,  and  that  he  governed  the  case;  that 
he  (Banks)ldictated  the  receipt,  made  the  calcula- 
tion, and,  after  costs  and  fees  were  paid,  the  bal- 
ance was  left  with  the  witness,  in  what  Banks 
called  the  * 'registry  of  the  court."  Hendry  testi- 
lied  that  the  money  was  paid  into  the  registry 
of  the  court,  as  evidenced  by  the  receipt  under 
the  instructions  of  James  Banks,  attorney  for 
the  administrator,  and  that  the  attorney  was 
present,  and  consented  to  the  payment.  On 
cross-examination,  in  answer  to  the  question 
to  whom  he  paid  the  money,  he  said  "the 
clerk  was  representing  the  sheriff  at  the  time. 
He  said  the  sheriff  was  out  of  town.  Col. 
Banks  was  present,  as  I  have  stated,  and  the 
money  was  left  in  the  clerk's  hands."  The 
testimony  of  George  R.  Fairbanks  establishes 
the  fact  that  he  was  the  attorney  of  record 
who  instituted  the  suit  of  the  administrator 
against  appellants.  He  produced  an  original 
summons  m  the  case,  which  had  been  left  in 
his  hands,  with  his  name  indorsed  on  it  as  sole 
attorney.  It  is  true  he  did  not  obtain  the 
judgment  and  was  absent  when  it  was  ren- 
dered, but  it  is  evident  from  his  testimony  that 
he  was  the  attorney  who  originally  com- 
menced the  suit.  The  statute  (Thomp.  Dig. 
p.  859,  §9)  provides  that  "all  moneys  made 
upon  executions  in  this  state  shall  be  paid  to 
the  attorney  of  the  party  in  whose  favor  ex- 
ecution shall  have  issued.  .  .  .  And  in 
any  case  when  the  name  of  more  than  one  at- 
torney shall  appear  upon  the  records  of  the 
court,  the  money  shall  be  paid  to  the  attorney 
who  originally  commenced  the  suit,  or  to  him 


who  made  the  original  defense."  We  think 
the  testimony  is  not  sufficient  to  overcome  the 
answer  to  the  cross  bill,  and  establish  the  fact 
that  the  money  was  paid  to  James  Banks  as  at- 
torney for  the  administrator.  If  he  intended  to 
receive  the  money,  it  is  strange  that  he  did  not 
accept  it,  and  execute  a  receipt  for  it  in  his  own 
name.  He  died  before  the  present  suit  was 
instituted,  and  his  testimony  could  not  be  pro- 
duced, but,  on  the  showing  made,  the  most  that 
can  be  affirmed  is  that  he  c*onsented  to.  or  di- 
rected the  clerk  to  receive  the  money.  Know- 
ing the  fact  that  he  was  not  the  attorney  who- 
originally  instituted  the  suit,  it  may  have  been 
his  purpose  not  to  receive  the  money  himself, 
but  have  it  deposited  with  the  clerk,  for  the 
administrator  to  accept.  If  it  be  conceded 
that  Banks  was  the  attorney  for  the  adminis- 
trator when  the  judgment  was  obtained,  we 
do  not  see  that  he  had  any  authority,  express 
or  implied,  to  authorize  the  clerk  to  receive 
the  money.  The  latter  stood  in  no  previous 
relation  of  agency  to  either  Banks  or  the  ad- 
ministrator, and  was  not  authorized  by  law  to 
receive  the  money.  Dickson  v.  Wright,  52 
Miss.  585,  24  Am.  Rep.  677.  The  decree  dis- 
missing the  cross  bill  must,  in  our  judgment, 
be  affirmed. 

The  failure  of  appellants  to  show  any  valid 
payment  of  the  judgment  leaves  them,  as  be- 
fore stated,  in  great  laches  in  not  complying 
with  their  contract  of  purchase.  Aside  from 
the  fact  that  judgment  was  obtained  on  the 
notes,  the  court  would  not  hesitate  to  cancel 
the  contract.  Under  the  circumstances  of  the 
case,  and  in  view  of  the  insolvency  of  appel- 
lants, as  shown,  we  are  of  the  opinion  that  the 
court  was  right  in  canceling  the  contract. 

Appellants  are  in  no  condition  to  ask  for  a 
specific  performance  of  the  contract,  and,  in 
general,  when  a  specific  performance  is  de- 
nied a  rescission  will  be  decreed.  Kirhy  v. 
Harrison,  2  Ohio  St.  326,  59  Am.  Dec.  677. 
The  complainant  in  the  original  bill  offered  to 
cancel  the  judgment,  and  the  decree  should 
have  so  directed,  and  to  this  extent  it  will  be 
modified.  The  judgment  record  was  burned 
in  1866,  and  has  never  been  re-established,  so 
far  as  is  shown,  but  the  decree  in  the  present 
case  should  provide  against  any  possible  claim 
under  the  judgment. 

The  decree  is  affirmed,  with  the  modification 
indicated,  and  an  order  will  be  entered  accord- 
ingly. 


GEORGIA  SUPREME  COURT. 


John  D.  BAGLEY,  Plff.  in  Err., 

r. 

COLUMBUS  SOUTHERN  RAILWAY 

COMPANY. 


(. 


.Ga. 


.) 


*  1  •   A  justice's  court  has  noljiirisdiction 

of  an  action  for  damages  to  realty. 

'Headnotes  by  Simmons,  Cb.  J. 


2«   Fences  permanently  alllzed  to  land 

constitute  a  part  of  the  realty;  and,  as  a  general 
rule,  unmatured  crops  growing  upon  land  be- 
longiDg  to  the  owner  of  the  crops  are  to  be  re- 
garded as  part  and  parcel  of  the  land. 
8.  It  follows  that  a  jastloe's  court  has 
no  jurisdiction  of  an  action  for  dam- 
af^s  alleged  to  have  been  occasioned  by  the- 
negligencc  of  a  railway  company  In  setting  fire 
to  and   burning  fences  inclosing  the  plaintff^s 


Note.— How  far  crops  are  personal  property  for  I     For  sale  or  mortgage  of  future  crops,  see  note  to 
the  purpose  of  levy  and  sale  is  considered  in  a  note    Dickey  v.  Waldo  (Mich.)  23  L.  R.  A.  449. 
toPolley  V.Johnson  (Kan.)  28  L.R.  A.  258.   *  I 
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laod,  and  causing  damage  to  his  pasture  and  to  a 
crop  of  UDmatured  cotton  growing  In  his  ileld. 

(June  18,  1806.) 

ERROR  to  the  Superior  court  for  Chatta- 
hoochee County  to  review  a  judgment  re- 
versing a  judgment  of  a  justice  of  the  peace  in 
plaintiff's  favor  in  an  action  brought  to  recover 
damages  for  injuries  caused  by  fire  set  out  by 
one  01  defendant's  locomotives.     Affirmed. 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  Leonidas  McLester,  for  plaintiff  in 
error: 

When  trees,  either  growing  or  matured,  are 
destroyed  by  the  wrongful  act  of  another,  the 
owner  may  bring  his  action,  either  for  the  value 
of  the  trees  so  destroyed,  or  for  the  injury  to 
the  real  estate,  or  his  interest  in  it.  Several 
remedies  were  open  to  the  injured  party.  He 
might  elect  under  either  remedy  to  treat  the 
real  estate  as  personalty  and  sue  for  value  of 
same. 

Bailep  v.  Chicago,  M.  d  St.  P.  R.  Co.  3  S.  D. 
531,  19  L.  R.  A.  653;  Smith  v.  Ooiider,  22  Ga. 
353;  Tahoola  River  dt  C.  C.  Hydravlic  Hose 
Min.  Co.  V.  Irby,  40  Ga.  482;  Coody  v.  Qresa, 
Lumber  Co.  82  Ga.  793;  Heard  v.  Jaine^t,  49 
Miss.  245. 

Itessra,  Miller,  Wynn,  A  Miller,  for  de- 
fendant in  error; 

Under  the  Constitution  of  Georgia  a  iustice 
of  the  peace  shall  have  jurisdiction  in  all  civil 
cases  arising  ex  contractu,  and  in  case  of  injury 
or  damage  to  personal  property  when  the 
principal  sum  does  not  exceed  $100. 

Code,  §§  51,  52. 

Under  the  Constitution  of  1868  the  justice 
of  the  peace  had  jurisdiction  to  try  cases  of 
damage  to  realty  as  well  as  personalty  if  not 
involving  a  sum  beyond  his  jurisdiction,  but 
under  the  Constitution  of  1877  a  justice  of  the 
peace  has  no  jurisdiction  as  to  damages  to 
realty. 

Cartersville  v.  Lyon,  69  Ga.  577. 

A  justice's  court  has  no  jurisdiction  of  a 
claim  for  damages  to  a  steamboat  company  by 
reason  of  the  detention  of  one  of  its  steamboats 
at  a  river  bridge. 

White  Star  Line  S.  B.  Co.  ^.Gordon  County, 
81  Ga.  47. 

A  judgment  rendered  by  a  iustice  of  the 
peace  where  he  has  no  jurisdiction  of  the 
subject-matter  is  void. 

Baxter  v.  Bates,  69  Ga.  587;  Williams  v. 
Suiter,  76Ga.3o6. 

Simmons,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

1.  Under  the  Constitution  of  1877,  the  juris- 
diction of  a  justice's  court  over  actions  arising 
€3?  deliifto  is  confined  to  '*  cases  of  injuries  or 
damages  to  personal  property.'*  Code,  ^5153; 
James  v.  Smith,  62  Ga.  346,  347;  Cartersville  v. 
Lyon,  69  Ga.  577,  580;  White  Star  Line  S.  B. 
Go.  V.  Gordon  County,  81  Ga.  47.  It  follows 
that  a  justice's  court  has  no  juri.sdiction  of  a 
case  in  which  the  plaintiff  seeks  to  recover 
damages  for  an  injunr  to  realty  caused  by  the 
wrongful  act  of  the  defendant. 

2.  In  the  present  case,  which  was  com- 
menced in  a  justice's  court,  the  plaintiff  al- 
leged that  the  defendant  railway  company  "did 
carelcFsly  set  fire  to  and  destroy  and  burn  a  cer- 
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tain  cow  pasture,  and  about  300  yards  of  fenc- 
ing, and  about  i  acre  of  cotton  growing  in 
the  field,  the  property  of  complainant,  and 
all  of  the  value  of  $25."  Whether  the  magis- 
trate had  jurisdiction  to  entertain  the  suit  must 
depend,  therefore,  upon  whether  the  property 
alleged  to  have  been  thus  destroyed  is  legally 
to  be  considered  and  characterized  as  person- 
alty or  as  realty. 

The  burning  of  the  plaintiff's  "  cow  pas- 
ture" can  scarcely  be  regarded  as  anything  less 
than  an  injury  to  realty.  Indeed,  to  character- 
ize such  an  injury  merely  as  damage  to  person- 
alty would  appear  to  be  a  euphemism  unwar- 
ranted under  the  strict  rules  of  law.  If  the 
plaintiff  really  intended  to  aver  that  the  grass 
or  other  natural  herbage  growing  upon  his 
pasture  lands  was  destroyed  by  fire,  still  such 
damage  is  to  be  legally  considered  as  an  injury 
to  realty.  *'  Growing  crops,  Mfruetus  natur- 
ales,  are  part  of  the  soil  before  severance."  4 
Am.  &  Eng.  Enc.  Law,  894.  '*  It  is  generally 
held  that  growing  trees,  fruit,  and  grass  are 
parcel  of  the  land."  Tyler,  Fixtures,  735.  As 
we  shall  hereinafter  more  fully  discuss  the  na- 
ture of  growing  crops  and  their  legal  status, 
we  may  dismiss  for  the  present  further  con- 
sideration of  the  plaintiff's  claim  of  injury  to 
his  pasture,  and  pass  to  a  discussion  of  the 
character  of  the  damage  he  sustained  by  rea- 
son of  the  burning  of  his  fences. 

'  •  A  fence  is  generally  considered  to  be  a  part 
of  the  realty."  7  Am.  &  Eng.  Enc.  Law, 
pp.  905,  906,  citing  cases.  And,  to  the  same 
effect,  see  Tyler,  Fixtures,  116,  132,  183. 
Certainly,  where  the  owner  of  land  builds  or 
maintains  thereon  a  substantial  fence,  as  a  per- 
manent structure,  constituting  an  improve- 
ment of  the  premises,  such  fence  becomes  as 
much  an  integral  part  of  the  realty  as  would 
a  house  or  brick  wall  erected  thereon.  Our 
Code  settles  this  question,  for  it  is  declared  in 
^  2219  that  *' anything  intended  to  remain 
permanently  in  its  place,  though  not  actually 
attached  to  the  land,  such  as  a  rail  fence,  is  a 
part  of  the  realty."  So,  the  burning  of  the 
plaintiff's  fences  is  likewise  to  be  regarded  as 
damage  to  realtv. 

Our  main  difficulty  in  disposing  of  the  ques- 
tion of  jurisdiction  raised  in  this  case  has  been 
to  properly  determine  the  legal  character  of 
the  third  item  of  damage  claimed  by  the  plain- 
tiff, arising  out  of  the  destruction  of  unma- 
tured cotton  growing  in  his  field.  Many  of 
the  modern  textbooks  and  numerous  adjudi- 
cated cases  have  been  adverted  to  during  the 
course  of  our  investigation,  but  with  a  result 
tending  rather  to  confusion  than  practical  aid, 
so  far  as  concerns  a  correct  determination  of 
the  question  whether,  at  common  law,  grow- 
ing crops  were  characterized  as  personal  or  as 
real  property.  For  instance,  Mr.  Freeman 
says:  "Crops,  whether  growing  or  standing  in 
the  field,  ready  to  be  harvested,  are,  when  pro- 
duced by  annual  cultivation,  no  part  of  the 
realty."  1  Freem.  Executions,  ^  113.  And, 
in  support  of  his  text,  he  cites  cases  to  show 
that  unmatured  crops  are  "liable  to  voluntary 
transfer  as  chattels,"  "may  be  seized  and  sold 
under  execution,"  and  pass  "to  the  executor 
or  administrator  of  the  occupier  [of  the  land], 
if  he  die  before  he  has  actually  cut,  reaped,  or 
gathered  the  same."    On  the  other  hand,  it  la 
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broadly  stated  in  the  American  &  English  £n- 
-cyclopedia  of  Law  (vol.  4,  p.  W87)  that  "grow- 
ing crops,  before  maturity  and  iinsevered  from 
the  soil,  are  part  and  parcel  of  the  land  on 
which  they  grow,  and  pass  with  a  conveyance 
of  the  land.  Cases  almost  innumerable  are 
cited  as  showing  that  this  rule  obtains  in 
nearly  every  slate  in  the  Union.  This  text  ia 
then  immediately  followed  by  the  statement 
(p.  891)  that  '*crops  ripe  for  harvest  are  per- 
sonal property;  they  pass  to  the  executor,  and 
not  to  the  heir.  Tliev  are  liable  to  be  seized  on 
execution;  and  the  ofhcer  may  enter,  cut  down, 
seize,  and  .sell  the  same  as  other  personal  es- 
tate." On  the  succeeding  page  it  is  said: 
** Although  growing  crops  are  part  of  the 
realty,  unless  severed  from  the  soil,  yet,  for 
the  purpose  of  levy  and  sale  on  execution,  they 
are  suffered  to  be  treated  as  personalty." 
Again,  we  find  it  stated  in  6  Lawson,  Rights. 
Rem.  &  Pr.  ^  2681,  that  *  crops,  until  they  are 
gathered,  are  things  immovable,  or  real  estate, 
because  they  are  attached  to  the  ground;"  but, 
when  "crops  are  gathered,  they  become  mov- 
able or  chattels  personal,  because  they  are  no 
longer  attached  to  the  soil.  .  .  .  Corn, 
ripe,  but  standing  cut  in  the  field,  passes  by 
deed  of  the  freehold.  Unharvested  crops  go 
to  the  devisee  of  the  land,  and  not  to  the  ex- 
ecutor; but.  as  against  the  heirs  at  law,  they 
ffo  to  the  executor."  This  statement  is  met  by 
the  assertion  to  be  found  in  8  Ballard,  Real 
Prop.  §  128,  that  "annual  crops  sown  by  the 
owner  of  the  soil  or  by  his  tenant,  and  which 
-are  the  produce  of  industry  and  care  while 
growing  and  immatured,  are  personal  prop- 
erty;" whereas  in  the  first  volume  of  the  same 
work  (i;  111)  it  is  said  that,  '*as  a  general  rule 
growing  crops,  which  have  Ix^n  planted  by 
the  owner  ot  the  soil,  constitute  a  part  of  the 
realty;  .  .  .  but  this  rule  is  held  not  to 
apply  to  crops  which  have  matured  and 
are  ready  to  Ik?  harvested."  Mr.  Kerr  says: 
"Growing  crops  planted  by  the  owner  of  ihe 
soil  are  a  part  of  the  realty,  and,  as  a  general 
rule,  will  pa.ss  with  it  on  conveyance.  .  .  . 
And  this  seems  to  be  the  ca.se  even  though  the 
crops  are  at  the  time  standing  in  the  tield  un- 
harvested, although  ripe,  and  the  season  for 
gathering  them  is  long  past.  ...  It  is  the 
general  rule  that  a  crop  growing  on  land  at  the 
lime  of  a  sale  under  execution  pas.ses  to  the 
purchaser;  and  the  same  is  true  on  a  sale  under 
a  mortgage  foreclosure.  .  .  .  And  grow- 
ing crops  are  a  part  of  the  real  15;  as  between 
the  successful  plaintiff  in  an  action  of  eject- , 
ment  and  the  evicted  defendant,  where  the 
crops  were  planted  after  the  commencement 
of  the  actifjn  in  ejectment.  But  the  rule  is 
otherwise  where  the  grain  was  sown  and  har- 
vested by  one  on  lands  to  which  he  claimed 
title,  and  of  which  he  was  in  actual  possession.  1 
Crops  planted  by  a  tenant  who  iiolds  under  | 
the  owner  of  the  soil  are,  as  between  the  land- 
lord and  his  tenant,  personal  property;  and  i 
the  tenant  has  the  right  to  remove  them":  they 
become  part  of  the  really,  however,  should  the 
tenant  voluntarily  abandon  or  forfeit  posses- 
.sion  of  the  premises."  1  Kerr,  Real  Prop.  | 
i^g  50,  51.  In  the  second  volume  of  the  same  . 
work  (5^  958)  the  author  says:  "Where  there, 
T  annual  crops  upon  the  lands  assigned  to  a ' 
"dow  as  her  dower,  which  were  growing  at  1 
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the  time  of  her  husband's  death,  they  will  be- 
long to  her,  and  not  to  the  heirs  or  executors 
of  the  husband;  but  if  there  has  been  a  sever- 
ance by  the  husband,  as  where  he  has  a8.signed 
the  crops  to  pay  his  debts,  the  wife  will  not  be 
entitled  to  have  dower  assigned  therein."  So 
far  as  the  offense  of  larceny  is  concerned, 
Mr.  Bishop  says  that  standing  grain  was  at 
common  law  considered  as  realty,  and  it  re- 
quired statutory  enactment  to  constitute  an 
unauthorized  taking  of  crops  larcttny  in  the 
several  states  where  such  act  is  made  a  crime. 
1  Bishop.  New  Crim.  L.  §  577.  In  Preston  v. 
Rpan,  45  Mich.  174,  Justice  Cooley  said: 
"  While  it  is  quite  true  that  the  growing  crops 
are  a  part  of  the  realty,  yet,  for  the  purposes 
of  levy  and  sale  on  execution,  they  are  suffered 
to  be  treated  as  personalty."  And  there  are 
numerous  cases  in  which  it  has  been  held  that 
where  the  owner  of  crops  has  undertaken  to 
sell  the  same  at  private  sale,  before  they  ma- 
tured, or  while  ripe,  though  unfathered,  such 
crops,  if  grain  or  other  agricultural  produce 
raised  annually,  are  to  be  treated  as  personalty 
for  the  purposes  of  such  sale.  The  question 
as  to  whether  such  crops  were  personaltv  or 
realty  arose  in  considering  the  effect  of  the 
statute  of  frauds  upon  sales  of  this  character. 
These  decisions  were  confined,  however,  to 
sales  of  such  crops  only  as  were  termed  "em- 
blements" at  common  law.  Clark,  Cont.  106. 
Says  Mr.  Kerr,  in  dealing  with  this  subject: 
•*  A  distinction  is  to  be  observed  between 
fructuM  JuUuraleH,  or  the  natural  growths  of 
the  soil,  such  as  trees,  grasses,  herbs,  fruit  on 
trees,  and  the  like,  which  at  common  law  are 
part  of  the  soil-,  and  fnirdnt  indnUriales.  or 
fruits  or  products  the  result  of  the  annual 
labor  of  man  in  sowing  and  reaping,  planting 
and  gathering,  which,  though  strictly  a  part 
of  the  realty,  as  much  as  those  products 
which  the  soil  brings  forth  without  man's  in- 
tervention, are  treated  as  personal  property  for 
many  purposes."  1  Kerr,  Real  Prop,  g  58. 
Mr.  Bishop  doubts  much  the  soundness  of  the 
distinction  made  in  regard  to  crops  of  the  lat- 
ter kind,  but  says:  "The  exception  of  deeming 
them  personalty  for  most  civil  purposes,  even 
while  attached  to  the  soil,  is  probably  estab- 
lished too  firmly  in  authority  to  be  over- 
thrown." Bishop.  Cont.  ^  129(5.  For  a  full 
discussion  of  the  subject,  and  a  review  of  the 
leading  cases,  English  and  American,  see 
Browne,  Stat.  Fr.  5th  ed.  §§;  285  ei  iteq.;  1 
Benjamin,  Sales.  §t^  113  et  seq.:  4  Am.  &  Eog. 
Enc.  Law,  pp.  898  et  seq. ;  Blackburn,  Sales,  5: 

1  Addison.  Cont.  §  206:  Baker,  Sales,  g  153; 
Tiedeman,  lieal  Prop.  $$  799:  Tyler,  Fixtures, 
732  ft  neq.;  3  Wash  I).  Real  Prop.  364  et  tteq.: 

2  Addison,  Cont.  tiii  656  et  neq.;  2  Sct^ouler. 
Pers.  Prop.  55^  418  et  seq.;  Tiedemann,  Sales. 
^  59.  In  summing  up,  the  author  of  the  work 
last  cited  says:  ''The  better  opinion,  inde- 
pendent of  the  authorities,  would  seem  to  be 
that  any  contract  which  undertakes  to  pass 
title  to  anything  annexed  to  the  soil,  without 
severance,  is  a  contract  for  the  sale  of  an  inter- 
est in  land,  whatever  may  l)e  the  character  of 
the  thing  to  be  severed.*  and  falls  within  the 
fourth  section  of  the  statute," 

Anyone  wishing  to  further  entangle  himself 
in  the  mystic  masse  of  uncertainty  and  contra 
diction  in  which  the  law  governing  growing 
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'Crops  has  become  involved  may  profitably  di- 
rect his  attention  to  the  legion  of  cases  cited 
by  the  various  text-writers  to  whom  we  have 
above  referred.  The  field  thus  open  to  him  is 
promising  even  unto  distraction.  Such  a  rich 
mine  of  abstruse  legal  learning  is,  doubtless, 
of  untold  value.  It  has  not,  however,  proved 
helpful  in  ihe  decision  of  the  present  case,  nor 
led  us  to  an  understanding  of  the  general 
principle  underlying  the  whole  subject.  In- 
deed, we  are  free  to  confess  that  about  the 
•only  deduction  we  have  been  able  to  draw 
therefrom  is  that  a  growing  crop  is  a  sort  of 
legal  species  of  chameleon,  constantly  chang- 
ing color  to  meet  the  emergency  of  each  pe- 
culiar class  of  cases  in  which  the  question 
arises  whether  it  is  to  be  considered  as  per- 
sonalty or  as  realty.  Amid  all  this  glare  of 
legal  light,  we  have  not  been  so  'fortunate  as 
4o  find  any  case,  or  class  of  cases,  like  the 
present,  in  which  this  creature  of  the  law  has 
thus  arbitrarily  volunteered  to  assume  its  dis- 
'tinguishiug  hue.  Like  a  man  with  many 
aliases,  it  presents  itself  sometimes  under  one 
name,  at  other  times  under  quite  another;  so 
-that  we  may  not  know  how,  upon  special 
occasion,  to  address  it.  Being  thus  thrown 
upon  our  own  resources,  we  feel  at  libertv,  «nd 
shall  endeavor  to  classify  the  plaintiff's  un- 
happy crop  of  cotton  agreeably  to  our  own  un- 
derstanding of  Ibe  legal  status  of  growing 
crops  at  common  law,  and  without  regard  to 
the  conflicting  views  entertained  by  the  several 
■authors  from  whom  we  have  above  quoted. 

We  may  at  the  outset  remark  that,  in  our 
opinion,  growing  crops,  before  actual  sever- 
-ance  from  the  soil,  were  consistently  regarded 
at   common   law   as  realty.      Whatever   in- 
cooj^ruities  may  have  crept  into  the  law  upon 
the  subject  as  now  understood  in  many  juris- 
dictions we   believe  attributable   alone  to  a 
misconception   on  the  part  of  courts  of  the 
present  day  of  the  rules  which  governed  this 
species  of  property  under  the  feudal  system 
prevailing  in  England  at  an  early  period  of 
its   history.     Especially  would    it  seem  that 
the  principle  which  underlies  the  doctrine  of 
emblements  has  been  too  often  overlooked, 
disregarded,  misunderstood,  or  miscoustrned. 
Blaekstone    tells    us   that   in    feudal    times, 
when  a  common  recovery  suffered  by  the  ten- 
ant of  the  freehold  bad  the  effect  of  annihi- 
lating  all    leases  for  years    then  subsisting, 
estates  for  years  were  necessarily  of  a  pre- 
carioos  nature,  and  of  short  duration.    2  Bl. 
Cona.    148.    The  hardship  attending  a  thus 
sudden   termination  of  the  lessee's  estate  be- 
fore he  could  reap  the  fruits  of  his  toil,  bv 
gathering  his  crops,  appealed  strongly  for  his 
protection.     Relief  was  justly  afforded  by  the 
courts   upon  the  doctrine  of  emblements,  de- 
signed to  meet  an  emergency  thus  occasioned, 
whereby  the  tenant  for  years  was  given  a  right 
to    iCTither  that  which  he  had  in  good  faith 
planted,     ^ot  so,  however,  if  a  tenant  whose 
term  was  certain  sowed  a  crop  he  could  not 
reasonably  expect  to  be  able  to  harvest  be- 
fore his  term  expired,  or  by  his  own  act  ter- 
minated his  estate  before  his  crops  were  ma- 
tured and  gathered, — ^in  the  one  case,  because 
"it  was  bis  own  folly  to  sow  what  he  could 
never  reap  the  profits  of:"  and,  in  the  other 
•case,  becaose  his  estate  terminated  by  reason 
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of  his  own  default  or  caprice.  2B1.  Com.  145. 
And  in  like  manner  was  the  doctrine  applied 
as  to  tenants  at  will.  Id.  146.  It  is  proper  to 
further  observe  that  the  right  established  by 
the  doctrine  of  emblements  was  something 
more  than  a  mere  naked  privilege  accorded  to 
the  outgoing  tenant  to  sever  from  the  soil  his 
ripened  crops  (thus  converting  the  same  into 
personalty),  and  carry  them  off,  along  with 
such  chattels  belonging  to  him  as  might  hap- 
pen to  be  upon  the  premises  at  the  termination 
of  his  estate.  Growing  and  immature  crops 
were  also  covered  by  this  doctrine,  which  fur- 
ther gave  to  the  tenant  "the  right  of  ingress, 
egress,  and  regress  so  far  as  needful  for  due 
attention  to  and  gathering"  the  same.  1  Kerr, 
Real  Prop.  §  652.  "The  right  to  emblements 
includes  the  right  to  the  land  to  cultivate  and 
harvest  them."  6  Lawson,  Rights,  Rem.&Pr. 
g  2682.  So,  it  will  be  seen  that  the  effect  of 
the  doctrine  was  to  give  the  departing  tenant 
a  right  to  the  use  and  sustenance  of  the  soil  for 
a  period  sufficiently  long  to  mature  his  crone; 
thus,  to  this  extent,  extending  the  term  of  his 
original  estate,  and,  in  consequence,  depriving 
his  successor  in  estate  of  the  unrestricted  use, 
and  of  all  profits,  of  such  lands  as  were  neces- 
sary to  the  growing  of  the  crops,  until  the 
same  matured  and  were  harvested.  If  the 
doctrine  of  emblements  extended  no  further, 
the  tenant  at  will,  the  tenant  for  years,  or  the 
tenant  pur  avtre  tie,  would  be  fully  protected, 
provided  he  remained  in  life;  otherwise,  his 
very  natural  failure  and  omission  to  demand 
and  enforce  his  right  would  inure  to  the  bene- 
fit of  his  successor  in  estate,  thus  unjustly  de- 
priving the  familv  and  creditors  of  such  tenant 
of  the  fruits  of  his  toil.  Neither  creditors  nor 
his  heirs  could  enter  upon  the  land  and  gather 
the  crops  without  committing  trespass,  were 
this  a  right  restricted  to  the  tenant  himself,  al- 
though, had  the  tenant  himself  exercised  this 
right  before  his  death,  his  heirs  and  creditors 
would  have  gained  a  just  benefit  and  ad  van  t- 
aflre  by  reason  of  such  exercise,  the  result  of 
which  would  have  been  to  convert  the  crops 
into  personalty,  and  render  the  same  capable 
of  due  administration  and  distribution  agree- 
ably to  law.  But  this  emergency  was  foreseen. 
The  maxim  of  the  law.  Actus  Dei  neminifacit 
injurtam,  was  invoked,  and  the  representatives 
of  the  deceased  tenant  were  given  the  right 
to  enter  upon  the  land  and  gather  the  crops, 
after  which,  of  course,  having  thus  become 
converted  into  personal  estate,  they  were  sub- 
ject to  administration  as  such.  See  2  Bl. 
Com.  122.  Subsequently,  the  doctrine  of  em- 
blements was  still  further  extended  to  include 
crops  planted  by  a  tenant  in  fee  who  died  be- 
fore time  for  harvest,  principally  for  the  pro- 
tection of  creditors  (Id.  404);  and  with  much 
reason,  for,  as  against  creditors,  the  heir  to  the 
inheritable  estate  had  no  lust  claim  to  profits 
derived  therefrom  before  he  succeeded  to  its 
possession,  certainly  not  when,  indeed,  his  an- 
cestor may  have  been  enabled  to  plant  and  tend 
such  crops  solely  by  reason  of  credit  extended 
to  him  by  such  creditors. 

The  whole  doctrine  of  emblements  was  based 
upon  two  reasons:  (1)  Upon  natural  justice 
and  equity;  (2)  upon  grounds  of  public  policy. 
The  substantial  merit  of  the  first  reason  as- 
signed is  apparent.    How  public  policy  was 
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subserved  by  8n  applicatioD  of  tbe  doctrine  is 
explained  by  Blackstone  wben  he  says:     ''The 
encoaragement  of  husbandry,    .     .    .    being 
a  public  benef  t,  tending  to  the  increase  and 
plenty  of  provisions,  ought  to  have  tbe  utmost 
secunty  and  privilege  that  the  law  can  give  it." 
2  Bl.  Com.  122.     We  have  already  shown  that, 
where  the  reason  of  the  doctrine  fails,  it  has  no 
application;  as  where,  for  instance,  a  tenant 
terminates  his  estate  through  his  own  default 
or  misconduct.    In  such  case  the  law  as  it  ex- 
isted prior  to  the  establishment  of  this  doctrine 
was  suffered  to  apply  in  all  its  rigor,  whereby 
a  growing  crop,  until  actually  severed  from 
the  soil,  was  regarded  as  a  part  of  the  land  it- 
self, and  passed  accordingly.    That  this  is  true 
is  evidenced  by  the  fact  that  the  courts  of  Eng- 
land have  uniformly  held  that,  at  common  law, 
growing  crops  were  not  considered  personalty 
before  severance,   and  were  therefore  not  the 
subiec^matter  of  larceny.  1  Bishop,  New  Crim. 
L.  §  677;  2  Bishop,  Crim.  L.  7th  ed.  §  763;  12 
Am.  &   Eng.  Enc.  Law,   pp.  781.   782,  and 
notes;  2  Bl.  Com.  404.     Indeed,  if,  at  common 
law,  standing  crops  were  regarded  as  personal 
property,  the  doctrine  of  emblements  was  need- 
lessly devised,  so  far,  at  least,  as  ripened, though 
ungathered,  crops  were  concerned;  for  we  ap- 
prehend it  was  always  the  right  of  a  tenant, 
upon  a  sudden  and  unexpecteof  termination  of 
his  estate,  to  demand  a  reasonable  time  within 
which  to  gather  up  his  household  goods  and 
other   personal    effects   before    vacating   the 
premises,  and,  if  his  ungathered  crops  consti- 
tuted a  part  of  his  chattels,  he  would  have  a 
reasonable  time  in  which  to  gather  and  carry 
them  away.    The  truth  of  the  matter  is,  how- 
ever, that,  before  the  introduction  into  the  law 
of  the  doctrine  of  emblements,  the  tenant  had 
no  right  to  the  usufruct  of  the  land  a  single 
day  beyond  his  term,  nor  to  any  profits  thereof 
not  arising  strictly  within  tbe  period  of  his 
right  of  occupancy.     Consequently,  after  his 
estate  bad  become  fully  determined,  he  would 
have  no  better  right  to  claim  standing  crops 
than    he  would  plowbote,  although,  bad  he 
gathered  his  crops  or  exercised  his  right  as  to 
plowbote  before  the  expiration  of  his  term,  his 
right  to  carry  the  one  or  the  other  off  as  per- 
sonalty would  certainly  exist.    The  doctrine  of 
emblements  is  based,  and  proceeds  solely,  on 
the  idea  that  the  tenant  is  justly  entitled  to 
gather  his  crops,  even  though  his  term  has  ex- 
pired,   and  without    regard  to  whether  such 
crops  are  to  be  considered  as  in  the  nature  of 
personalty  or  realty.    Nor  is  the  fact  that  at 
common  law  the  executor  of  a  deceased  tenant 
was  entitled  to  claim  emblements  any  test  as  to 
the  legal  character  of  such  crops  while  yet 
standing  in  the  field.     Here  we  disagree  with 
the  conclusion  drawn  by  Mr.   Freeman  and 
other  writers.    Formerly,  under  the  common- 
law  rules  of  succession,  the  title  to  crops  un- 
severed  from  the  soil  could  not  pass  into  the 
executor.     Under  the  doctrine  or  emblements, 
however,  he  was  given  the  right  to  enter  upon 
the  land,  in  the  name  of  tbe  deceased  tenant, 
and  convert  the  crops  into  personalty,  by  gath- 
ering the    same  and    carrying  them    away, 
wiiereby  the  rules  of  succession  governing  per- 
sonalty were  given  opportunity  to  ultimately 
take  effect  upon  this  species  of  property. 

Again,  as  has  been  seen,  many  text- writers 
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call  attention  to  the  fact  that  at  common  law 
an  execution  could  be  levied  on  a  growing  crop; 
evidently  regarding  this  as  persuasive  authority 
for  the  statement  that  such  crops  were  consid- 
ered personalty.  In  this  view  we  cannot  con- 
cur. As  is  well  known,  under  the  feudal  sys- 
tem alienation  or  encumbrance  of  estates  was 
strictly  prohibited.  Even  a  tenant  in  fee  had 
no  power  to  sell,  mortgage,  or  otherwise  in- 
cumber the  estate  of  inheritance  held  by  him; 
and,  so  long  as  this  restraint  upon  alienation 
continued,  the  owner  in  fee  was,  in  effect,  no 
more  than  a  life  tenant  Creditors  had  there- 
fore to  look  solely  for  payment  to  property  of 
their  debtor,  in  which  he  could,  because  hav- 
ing a  right  under  the  law  to  alienate  the  same, 
claim  an  unqualified  and  exclusive  interest, 
and  as  to  which  tbe  heir  to  the  inheritable  es- 
tate had  no  vested  rights.  Crops  raised  by  the 
tenant  in  fee,  being  profits  arising  from  the  es- 
tate of  freehold  to  which  he  was  solely  entitled, 
were,  of  course,  no  part  of  the  inheritance. 
They  were  therefore  held  subject  to  his  debts: 
not  upon  the  idea  that  they  were  personalty 
rather  than  realty,  but  upon  the  theory  that 
they  were  a  species  of  property  in  which  the 
debtor  had  an  unqualified  and  exclusive  owner- 
ship. We  believe  the  doctrine  that  all  the 
property  of  a  debtor,  of  every  kind  and  de- 
scription, of  which  he  is  sole  owner,  should 
justly  be  held  subject  to  tbe  payment  of  his- 
debts,  obtains  even  in  this  degefnerate  day.  In 
this  regard  we  find  no  inconsistency  in  tbe 
common  law  as  to  its  treatment  of  growing 
crops  as  realty.  On  the  contrary,  the  distinc- 
tion between  this  class  of  property  and  mere 
chattels  belonging  to  the  debtor  seems  to  have 
been  strictly  observed.  The  writ  of  fieri  facias 
was  restricted  in  its  operation  to  the  seizure  of 
the  "goods  and  chattels"  of  the  debtor.  To 
reach  the  profits  of  his  lands  (which  consisted 
chiefly  of  crops  grown  thereon  or  rents  issuing 
therefrom),  the  writ  of  levari  facias  was  requis- 
ite, which  writ  remained  in  use  until  the 
writ  of  elegit  (established  by  statute),  confer- 
ring greater  rights  upon  creditors,  naturally 
displaced  it  in  general  practice.  8  Bl.  Com. 
417  420.  It  is,  perhaps,  proper  to  note  in 
this  connection  that,  by  special  enactment  in 
this  state  (Code,  8  8642),  it  is  provided  that 
growing  crops  shall  be  exempt  from  levy  and 
seizure  under  execution  until  matured  and  fit 
to  be  gathered,  unless  the  debtor  absconds  or 
removes  from  the  county  or  state.  The  pur- 
pose of  this  statute  was  merely  to  provide 
against  a  sacrifice  of  the  debtor's  property.  In 
view  of  the  fact  that  realty,  as  well  as  person- 
alty, is  subject  in  this  state  to  seizure  under  ex- 
ecution, it  would,  of  course,  be  absurd  to  draw 
the  conclusion  that  this  change  in  the  law  as 
previously  existing  was  a  recognition  that,  at 
common  law,  growing  crops  were  considered 
personalty,  and  that  the  effect  of  the  statute 
was  to  give  such  crops  the  character  of  realty. 
We  think  the  whole  troublesome  subject  is 
pretty  satisfactorily  explained  and  relieved  of 
much  difficulty  by  the  following  extract,  which 
we  take  from  2  Bl.  Com.  404.  Says  Black- 
stone:  * 'Emblements  are  di.stinct  from  the 
real  estate  in  the  land,  and  subject  to  many, 
though  not  all,  the  incidents  attending  per- 
sonal chattels.  They  were  devisable  by  testa- 
ments before  the  statute  of  wills,  and  at  the- 
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death  of  the  owner  shall  vest  in  his  executor, 
and  not  his  heir,  they  are  forfeitable  by  out- 
lawry  in  a  personal  action;  and  by  the  statute 
11  Geo.  II.  chap.  19,  though  not  by  the  com- 
mon law,  they  may  be  distrained  for  rent 
arrere.  The  reason  for  admitting  the  ac- 
quisition of  this  special  property  by  tenants 
who  have  temporary  interests  was  formerly 
given;  and  it  was  extended  to  tenants  in  fee, 
principally  for  the  benefit  of  their  creditors; 
and  therefore,  though  the  emblements  are  as- 
sets in  the  hands  of  the  executor,  are  forfeitable 
upon  outlawry,  and  distrainable  for  rent,  they 
are  not  in  other  respects  considered  as  personal 
chattels;  and,  particularly,  they  are  not  the 
object  of  larceny,  before  they  are  severed 
from  the  ground.''  We  understand  this  dis- 
tinguished writer  to  mean,  when  he  says, 
"Emblements  are  distinct  from  the  real  estate 
in  the  land,"  that  they  constitute  no  part  of  the 
inheritance,  as  between  the  heir  thereto  and  the 
legal  representatives  of  the  tenant  in  fee,  but 
are  to  be  regarded  as  merely  profits  arising 
out  of  the  land,  rather  than  an  integral  part  of 
the  land  itself,  considered  as  a  vested  estate: 
or,  as  l)etween  a  lessee  and  the  owner  of  the 
freehold  estate,  that  emblements  never  become 
attached  to  the  land  in  such  manner  as  to  con- 
stitute a  permanent  part  of  the  realty  compris- 
ing such  freehold  estate,  but,  as  proflts  to 
which  the  lessee  alone  is  entitled,  are  distinct 
from  the  land  itself,  and  vested  exclusively  in 
him.  In  fact,  the  dgctrine  of  emblements  was 
designed  for  the  very  purpose  of  effecting  such 
a  separation,  and  declaring  emblements  **dis- 
tinct"  from  the  "real  estate  in  the  land,"  no 
matter  in  whom  such  estate  vested  by  reason 
of  the  sudden  expiration  of  the  tenant's  term. 
It  will  be  noted  that  Blackstone  does  not  say 
that  growing  crops  are  distinct  from  the  land 
upon  which  they  are  grown,  but  only  that  they 
are  so  after  they  become  "emblements."  Of 
course,  where  the  doctrine  of  emblements  has 
no  application,  growing  crops  cannot  be  con- 
sidered as  "emblements"  at  all.  As,  for  in- 
stance, when,  at  the  present  day,  the  owner  of 
lands  in  fee  simple  has  an  unqualified  and  ex- 
clusive interest  therein,  himself  plants  the 
crops,  and  remains  in  undisturbed  possession 
of  the  premises,  no  such  distinction  between 
the  land  and  unharvested  crops  growing 
thereon  is  properly  to  be  observed.  Thus,  it 
18  the  almost  universal  rule  in  this  country  that 
where  such  owner  voluntarily  sells  his  lands, 
without  expressly  reserving  a  right  to  enter 
and  gather  growing  crops  planted  thereon,  such 
crops  are  to  be  regarded  as  realty,  and,  as  such, 
pass  to  the  purchaser.  See  the  collection  of 
cases  cited  in  4  Am.  &  Eng.  Enc.  Law,  p.  887. 
It  will  further  be  observed  that  Blackstone 
seems  very  studiously  to  avoid  characterizing 
even  "emblements"  as  personalty,  but  very 
happily,  we  think,  remarks,  instead,  that  the^ 
are  "subject  to  many,  though  not  all,  the  inci- 
dents attending  personal  chattels."  And  herein 
we  believe  he  has  struck  the  kevnote  ex- 
plaining how,  in  later  times,  growing  crops 
have  come  to  be  considered  personalty,  simply 
because,  the  law  having  placed  upon  them 
many  incidents  common  alike  to  chattels,  no 
reason  ordinarily  exists  for  observing  their 
true  status  as  realtv;  and  therefore  the  dis- 
tinction which  really  still  survives  between 
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them  and  mere  chattels  has  not  been  clearly 
and  consistently  kept  in  view.  Under  various 
rules  of  law,  many  "incidents"  attend,  and  are 
alike  common  to,  both  real  and  personal  prop- 
erty. For  instance,  a  new  and  special  tax 
upon  property  might  be  laid  upon  both  realty 
and  personaltv,  irrespective  of  their  inherent 
character,  and  yet  this  would  really  make  them 
no  closer  kin  than  they  were  before.  We  have 
already  seen  that  at  common  law,  while  estates 
of  inheritance  were  not  subject  to  be  levied  on 
under  execution,  growing  crops  were  held 
liable  for  the  claims  of  creditors,  simply  be- 
cause the  exclusive  ownership  of  such  crops 
was  vested  in  the  debtor,  and  the  heir  to  the 
inheritance  had  no  Interest  therein.  As  crops 
raised  by  the  debtor  were,  perhaps,  the  only 
species  of  realty  of  which  this  was  true,  and 
as  all  chattels  were  held  subject  to  execution, 
it  is  not  strange  that,  in  course  of  time,  the 
impression  should  take  root  in  the  minds  of 
those  not  familiar  with  or  not  recalling  the  his- 
tory of  this  rule  of  law,  and  the  reasons  upon 
which  it  was  based,  that  no  distinction  existed 
between  these  two  kinds  of  property,  especially 
as  in  other  respects  no  difference  in  the  treat- 
ment of  either  was  observed.  That  growing 
crops  were  subject  to  forfeiture  upon  outlawry 
may  likewise  be  explained  upon  the  idea  sug- 
gested why  crops  were  subject  to  execution, 
Hz. ,  that  the  debtor  had  an  alienable,  and  there- 
fore exclusive,  interest  therein.  In  the  initial 
or  preliminary  proceedings  to  outlawry,  if  the 
recreant  debtor  persistently  failed  to  obey  the 
summons  of  the  court,  a  writ  was  issued 
"commanding  the  sheriff  to  distrain  the  de- 
fendant from  time  to  time,  and  continually  af- 
terwards, by  taking  his  goods  and  the  proflts 
of  his  lanos,  which  are  called  '  issues,'  and 
which  he  forfeits  to  the  King  if  he  doth  not  ap- 
pear." 8  Bl.  Com.  280.  So.  it  will  be  seen 
that  his  crops  were  reached  and  forfeited,  not 
as  chattels,  but  as  "profits  of  his  lands." 

We  have  already  explained  how  emblements 
came  to  be  vested  in  the  executor, -instead  of 
descending  to  the  heir.  The  remaining  "inci- 
dent" referred  to  by  Blackstone,  viz.,  that  em- 
blements "were  devisable  by  testament  before 
the  statute  of  wills,"  will  readily  be  ui^derstood 
as  a  natural  sequence  of  the  doctrine  of  emble- 
ments. As  thereunder  the  executive  was  em- 
powered to  reduce  his  testator's  crops  to  pos- 
session, the  latter  could  very  properly  direct  in 
his  testament  what  disposition  should  be  made 
of  the  same  after  they  had  been  so  reduced  to 
the  executor's  possession,  and  had  thereby  be- 
come converted  into  personalty  belonging  to 
the  testator's  estate. 

We  shall  not  in  the  present  case  undertake 
to  enter  upon  any  discussion  of  the  effect  of  the 
statute  of  frauds  upon  private  sales  of  growing 
crops  made  by  the  owner  thereof;  preferring  to 
make  no  attempt  to  successfully  cross  this  dan- 
gerous legal  bridge  until  necessity  brings  us  to 
it.  As  it  would  appear  an  unpromising  and 
impracticable  task  to  try  to  reconcile  the  many 
decisions,  English  and  American,  in  which  this 
question  has  been  dealt  with  and  discussed,  we 
could  hope  to  gain  no  fuller  light  as  to  how. 
in  point  of  fact,  growing  crops  were  classified 
at  common  law.  So  we  may  dismiss  the  topic, 
merely  remarking  that  if,  "for  the  purposes  of 
such   sales,  emblements   are   suffered   to  be 
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treated  as  personalty,"  the  case  with  which  we 
are  now  dealing  does  not  fall  within  this  ex- 
ception to  the  general  rule,  nor,  indeed,  within 
any  other  of  the  "exceptions"  referred  to  by 
text  writers,  of  which  we  are  aware. 

We  cannot  refrain  from  remarking  in  this 
connection  the  embarrassment  we  have  experi- 
enced arising  out  of  the  practice,  which  seems 
to  have  sprung  up  in  some  jurisdictions,  of  ar- 
bitrarily regarding  growing  crops  as  person- 
alty for  one  purpose,  and  as  realty  for  apother. 
In  tbe  very  nature  of  things,  this  species  of 
property,  being  tangible  in  form,  and  possess- 
ing many  marked  inherent  characteristics,  is 
capable  of  being  properly  classified,  and  should 
be  given  a  fixed  legal  status.  Of  course,  where 
there  is  no  imperative  necessity  for  strictly  ob- 
serving and  remarking  the  distinction  existing 
between  two  entirely  different  species  of  prop- 
erty,— as  where  rules  of  law  operating  alike 
upoD  either  class  are  merely  to  be  construed 
and  enforced, — no  vicious  consequence  or  posi- 
tive harm  immediately  results  from  ''treating" 
them  as  though  they  were  identical  in  charac- 
ter, or  even  inaccurately  styling  something 
''personalty"  which  should  properly  be  referred 
to  as  *  'realty. "  But  the  importance  of  preserv- 
ing, if  possible,  absolute  consistency  in  the 
entire  fabric  of  our  law, — thus  rendering  the 
same  unequivocal,  and  therefore  more  readily 
and  more  clearly  comprehended, — should  by 
no  means  be  overlooked.  The  justice  of  this 
critical  observation  is  evidenced  by  the  utter 
confusion  in  which  we  find  the  law  upon  the 
subject,  with  which  we  are  now  dealing,  to  be 
involved. 

That  growing  crops  cannot  properly  be 
"treated"  as  personalty  under  the  law  as  un- 
derstood in  this  state  seems  indisputable,  in 
view  of  the  definition  of  "realty"  contained  in 
g  2218  of  the  Code,  which  purports  to  be  de- 
claratory of  the  common  law,  and  which  reads 
as  follows:  *'Realtv,  or  real  estate,  includes 
all  lands  and  the  buildings  thereon,  and  all 
things  permanently  attached  to  either,  or  any 
interest  therein  or  issuing  out  of,  or  dependent 
thereon."  Following  this  definition,  it  was 
held  in  (Joody  v.  Oress  Lumber  Co.  8@  Gki. 
798,  that;  "trees  growing  upon  land  constitute 
part  of  the  realty;  and  a  sale  of  them,  under 
the  statute  of  frauds,  must  be  in  writing."  And 
in  FroBt  v.  Render,  65  Ga.  15,  wherein  it  ap- 
peared that  a  sheriff  sold,  under  execution, 
land  upon  which  was  growing  a  crop  of  cot- 
ton, it  was  held  that,  "a  levy  being  on  certain 
land  as  the  property  of  the  defendant  in  fi.  fa., 
a  sale  under  such  levy  carries  with  it  the  crop 
growing  on  the  land,  and  the  sheriff  cannot 
limit  the  sale  by  an  announcement  that  the 
rent  of  the  current  year  is  reserved;"  for  the 
reason  that  the  law  considers  growing  crops 
part  and  parcel  of  the  land  itself,  following  its 
ownership  as  a  mere  element  of  value  incident 
thereto.  This  is  certainly  the  general  rule 
which  obtains  in  this  state,  and  we  know  of  no 
exceptions  thereto  which  have  gained  any  foot- 
hold in  our  law  on  the  subject.  A  review  of 
the  decisions  previously  rendered  by  this  court 
in  cases  wherein  the  question  as  to  the  legal 
character  of  growing  crops  arose  shows  that 
they  are  all  in  harmony  with  the  conclusion 
reached  in  the  present  case.  In  PitU  v.  Hen- 
drix,  6  Ga.  452,  it  was  held  that  "a  growing 
84L.R  A. 


crop  of  corn,  after  it  is  laid  by,  and  before  ma- 
turity, passes  to  the  purchaser  of  the  land." 
This  case  was  cited  and  followed  in  Ferguson 
V.  Hardy,  59  Ga.  758,  wherein  the  question 
arose  as  to  whether  the  title  to  crops  growing 
on  lands  sold  under  execution  passed  to  the 

furchaser,  as  against  the  defendant  in  fl.  fa. 
n  the  more  recent  case  of  DoUar  v.  Bodden- 
hery  (decided  at  the  March  term,  1895)  25  S.  E. 
410.  the  question  was  presented  whether  such 
a  purchaser  also  acquired  title  as  against  a  ten- 
ant who  planted  the  crops,  and  whose  estate 
was  terminated  thus  suddenly  by  a  sale  of  the 
lands;  and,  upon  tbe  doctrine  of  emblements, 
this  question  was  decided  in  the  negative. 
This  decision  was,  of  course,  rendered  without 
regard  to  whether  the  crops  were  to  be  consid- 
ered as  personalty  or  as  realty,  being  based 
solely  upon  the  idea  that  the  tenant  was  en- 
titled to  tbe  crops  as  emblements,  which,  even 
though  a  part  ot  the  realty,  were,  nevertheless, 
not  mcluded  in  the  sale  of  the  land;  for  no 
greater  interest  than  the  landlord  had  therein 
could  be  sold  under  execution  as  his  property, 
and,  of  course,  the  purchaser  got  only  that 
which  was  in  fact  sold.  Again  in  the  case 
of  Scolley  v.  PoUoek,  65  Ga.  889,  wherein 
there  was  a  contest  between  a  judgment 
creditor  of  a  tenant  and  one  who  claimed 
cotton  levied  on  by  virtue  of  a  prior  purchase 
from  the  tenant  of  his  immatured  crop, 
and  who  had  accordingly  entered  upon  the 
land,  cultivated  the  crop,  and  harvested  it 
when  ripe,  the  decision  m  Pitta  v.  Hendrix, 
supra,  was  cited  approvingly,  and  it  was  fur- 
ther said:  "Before  maturitv  the  crops  only 
constitute  an  element  of  value,  and  are  not 
themselves  distinct  chattels.  We  know  of  no 
ruling  to  the  contrary  by  this  court" 

There  only  remains  to  be  noticed  the  decision 
in  Hamilton  v.  8taU,  94  G^.  770,  wherein  the 
accused  was  charged  with  having  fraudulently 
sold  and  disposed  of  personal  property  upon 
which  she  had  previously  given  a  mortgage, 
contrarv  to  the  provisions  of  g  4600  of  the  Code. 
The  indictment  against  her  alleged  that,  hav- 
ing mortgaged  her  crops  in  May,  she,  in  the 
following  r^ovember.  fraudulently  sold  and 
disposed  of  the  same,  without  the  consent  of 
the  mortgagee,  and  with  intent  to  defraud  him, 
whereby  he  sustained  loss.  The  point  was 
raised  that  a  mortgage  given  upon  a  growing 
crop  could  not  properly  be  regarded  as  a  mort- 
gage upon  personalty.  The  decision  of  the 
court  in  that  case  was  pronounced  by  the  writer 
of  this  opinion.  In  dealing  with  the  question 
thus  raised,  tbe  distinction  drawn  between 
growths  that  are  **jtructus  naturaies"  Kod  those 
termed  **frucius  indttstriaM*  was  stated,  and 
to  a  limited  extent  discussed;  1  Corbin,  Ben- 
jamin, Sales,  §  126,  and  note  to  Norrie  v.  Wat- 
son,  55  Am.  Dec.  162,  bein^  referred  to  as  show- 
ing that  this  distinction  haclbeen  recognized  and 
followed  bv  many  courts  of  high  repute.  The 
subject  did  not  then,  however,  receive  the 
careful  and  laborious  investigation  which  this 
opinion  evidences;  and  it  was  not  necessary, 
for  we  did  not  rest  our  decision  on  the  ground 
that  the  crops  were  to-be  deemed  personalty  at 
the  time  the  mortgage  upon  tbe  same  was 
given,  but  called  attention  to  this  widely-recog- 
nized  distinction  merely  as  persuasive  argument 
tending  to  show  that,  in  any  view  of  the  caae. 
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the  conviction  of  the  accused  was  right.  As 
will  be  perceived  from  the  concluding  remarks 
of  the  opinion  then  delivered,  the  ground  upon 
which  we  rested  our  decision  was  that  whatever 
might  be  the  character  of  the  crops  when 
mortgaged,  if  the  accused  fraudulently  dis- 
poeed  of  the  same  after  maturity,  so  that  they 
were  removed  from  the  land  and  carried  beyond 
the  reach  of  the  mortgagee,  the  offense  with 
which  she  was  charged  would  unquestionably 
be  complete.  The  record  before  us  did  not 
disclose  whether  she  gathered  the  crops  herself, 
and  afterwards  carried  them  off  and  sold  them, 
or  whether  the  sale  took  place  while  the  crops 
yet  stood,  ripe  but  ungatbered,  in  the  field.  But 
we  did  not  then,  nor  do  we  now,  think  this 
would  make  any  difference.  Even  in  the  latter 
event,  the  produce  of  these  matured  crops 
being  the  subject-matter  of  sale,  and  their 
separation  from  the  land  being  necessaril v  con- 
templated and  included  in  the  terms  of  sale, 
severance  from  the  soil  would  be  an  essential 
incident  to  an  effectual  deliverv;  and,  until 
actually  delivered,  the  sale  would  remain  ex- 
ecutorv  and  incomplete.  Unquestionably,  the 
lien  of  the  mortgage  adhered  to  the  crops  as 
effectually  after  severance  as  before.  1  Cob- 
bey,  Chat.  Mortg.  §  880.  ''A  mortgage  of  a 
growing  crop  follows  the  matured  and  har- 
vested grain."  Id.  §  881.  And  a  mortgage 
lien  on  a  crop  is  not  lost  by  any  natural  change 
in  ito  condition.  Id.  §  879.  Therefore,  we 
concluded  that,  irrespective  of  whether  such 
crops  should  properljf  be  considered  as  person- 
alty while  yet  immatured  and  Rowing  in  the 
field,  "the  crop  in  question  bemg  personalty 
when  sold,  and  being  then  subject  to  the  mort- 
gage, it  does  not  matter  whether  it  was  person- 
alty or  not  at  the  time  it  was  mortgaged." 
The   foregoing  comprise  all  the  cases  of 


which  we  have  any  knowledge  in  which  this 
court  has  dealt  with  the  subject  presented  by 
the  case  at  bar. 

In  the  foregoing  discussion  we  have  faith- 
fully endeavored  to  dissipate  the  darkness 
which  overhangs  and  envelops  the  subject  at 
the  present  day,  and  to  show  that  at  common 
law  no  inconsistency  in  the  treatment  of  grow- 
ing crops  as  realty,  in  fact,  existed,  even 
though  * 'emblements"  were  subjected  to  many 
of  the  'incidents"  which  attached  to  chattels. 
Whether  or  not  this  attempt  has  been  success- 
ful we  leave  to  the  reader  to  determine.  That 
the  proper  result  in  this  particular  case  has  been 
reached  we  are  entirely  convinced,  and  cannot 
regard  as  even  debatable.  The  plaintiff  was 
the  owner,  not  only  of  the  crop  destroyed,  but 
also  of  the  land  upon  which  it  was  growing. 
His  crop,  therefore,  cannot  possibly  fall  within 
the  term  "emblements,"  nor  properly  be  con- 
sidered as  even  constructively  constituting  a 
species  of  property  distinct  from  the  land  upon 
which  it  was  growing  at  the  time  it  was  de- 
stroyed by  fire. 

8.  Our  conclusion,  therefore,  is  that  the  jus- 
tice's court  had  no  jurisdiction  to  entertain 
the  plaintiff's  action.  In  reaching  this  result, 
we  have  endeavored  not  to  be  unduly  swayed 
in  our  judgment  by  the  importance  of  this 
particular  case,  nor  deterred  b^  the  thought  of 
the  consequences  which  must  inevitably  ensue. 
After  deliberate  reflection,  and  after  a  most 
painstaking  investigation  of  the  law.  we  are 
constrained  to  hold  that  the  recovery  of  $6 
which  the  plaintiff  obtained  in  the  magistrate's 
court,  cannot  legally  be  upheld. 

Judgment  affirmed. 

Atkinson*  J.,  providentially  absent,  and 
not  presiding. 
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1.  An  ol^eetion  that  an  a]leir>^tion  is 
is  not  soAciently  flill*  clear,  and  speoiflc 
cannot  be  reached  by  demurrer,  but  requires  a 
motion  to  make  it  more  specific. 

2.  Time  for  repairs  alter  notice  of 
the  unsafe  condition  of  a  lo<5omoti^e 
boiler  cannot  be  claimed  by  a  railroad  com- 
pany so  as  to  excuse  It  from  liability  for  injury 
to  a  person  near  the  railroad  caused  by  an  ex- 
ploeion  of  the  boiler.  If  it  could  have  avoided  the 
ezploeion  by  discontinuing  the  use  of  the  loco- 
motive. 

8.  Facts  c^thered  ttom  several  ilnd- 
inffs  of  a  special  verdict,  although  not  stated  in 
lo^iScal  or  cooaecutive  order,  must  be  considered 
as  an  entirety,  and  not  in  fragmentary  parts. 


4.  When  the  Jury  has  fbond  that  de- 
fects existed  in  an  enffine  of  which  the 
o^mer  had  knowledge  a  sufficient  time 
to  have  remedied  theoiDefore  an  explosion 
which  injured  a  bystander,  it  need  not  find 
further  facts  which  raise  the  inference  that  the 
accident  arose  from  the  want  of  some  precaution 
which  the  owner  of  the  engine  ought  to  have 
taken,  since  the  question  of  his  duty  to  have 
avoided  the  injury  becomes  one  of  law. 

6*  General  instmctions  as  to  the  ultimate 
conclusion  of  negligence  are  not  proper  where  a 
special  verdict  is  required. 

6.  An  instmction  which  was  not  influen- 
tial because  no  finding  was  made  on  the  point 
involved  therein  by  the  jury  which  rendered  a 
special  verdict  is  not  ground  for  reversal. 

(October  15, 1806.) 

APPEA.L  by  defendant  from  a  judi^ment  of 
the  Circuit  Court  for  Starke  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 


NoTS.— As  to  municipal  regulation  of  boilers,  i  erating  machine,  see  Ryan  v.  Los  Angeles  Ice  &  C. 
see  State  ▼.  Bobertson  (La.)  aO  L.  R.  A.  091.  S.  Co.  (Cal.)  82  L.  R.  A.  624. 

As  to  the  ezploeion  of  the  generator  of  a  ref  rig- 1 
34  L.  R.  A. 
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cover  damages  for  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  C.  Field,  W.  S.  Rennam  and 
Walter  Olds  for  appellant. 

Messrs,  J.  C.  Nelson,  Steis  &  Hatha- 
way and  O.  W.  B^eman,  with  Mr.  Q.  A. 
VLjBTEt  for  appellee: 

HA  it  is  immaterial  whether  the  complaint  is 
defective  or  not  if  the  special  verdict  is  sufll- 
cientlv  broad. 

Jenkins  v.  Fisher  (Ind.  App.)  42  N.  E.  954; 
Woodward  v.  Mitchell,  140  Ind.  406;  Douthit 
V.  Douthit,  188  Ind.i26;  Stephenson  v.  Boody, 
189  Ind.  60. 

If  appellant  desired  to  know  more  particu- 
larly the  character  of  defects  H  could  have 
reached  that  question  by  a  motion  to  make 
more  specific. 

Appellant  was  bound  to  know  the  tendency 
of  machinery  to  wear  out;  it  was  bound  to  use 
ordinary  cafe  in  maintaining  it  in  safe  and  fit 
condition  for  the  use  to  which  it  was  put;  it  un- 
dertook and  impliedly  agreed  that  the  locomo- 
tive was  sound  and  safe  for  use,  free  from  in- 
herent defects  and  dangers  in  its  use,  and  fit  for 
the  use  to  which  it  was  put. 

Louismlle,  E,  &  St.  L.  Consol.  R.  Co.  v. 
Utz,  138  Ind.  265. 

Appellant  owes  no  less  duty  to  the  public  or 
third  persons. 

Sisk  V.  Crump,  112  Ind.  504:  Mississinewa 
Min.  Co.  V.  Patton,  129  Ind.  472;  Lake  Brie  <fe 
W.  E.  Co.  V.  Lowder,  7  Ind.  App.  537;  Whart. 
Neg.  §  849;  Chicago  d  E.  Co.  v.  Smith,  6 
Ind.  App.  262;  Hunt  v.  Missouri  R.  Co.  14 
Mo.  App.  160:  Savannah,  ¥.  &  W.  K  Co.  v. 
SUiU,  92  Ga.  891;  Shearm.  &  Redf.  Ne/;.  1st 
ed.  §  590:  Spencer  v.  CampbeU,  9  Walls  &  8.  82; 
16  Am.  &  Eng.  Enc.  Law,  p.  419;  Binford  v. 
Johnston,  82  Ind.  426.  42  Am.  Rep.  508;  Henry 
v.  Dennis,  93  Ind.  452;  Woraterv.  Forty-Second 
Street  d  O.  S.  F.  R.  Co.  50  N.  Y.  208;  Cooley, 
Torts,  660. 

It  is  not  necessary  that  the  particular  acts  of 
negligence  should  be  averred. 

Louisville,  N.  A.  d  C.  R.  Co.  v.  Berkey,  186 
Ind.  181;  JjOuisciUe,  E.  dt  St,  L.  ConwL  R.  Co, 
V.  Hicks,  11  Ind.  App.  588;  Cleveland,C.  C.  d I. 
R,  Co.  V.  Wynant,  100  Ind.  160;  Deller  v.  Hof- 
ferherth,  127  Ind.  414;  Mitchell  v.  Robinson,  80 
Ind.  281.  41'  Am.  Rep.  812;  Ohio  d  M.  R.  Co. 
V.  Smith,  fi  Ind.  App.  560. 

A  complaint  for  personal  injury  in  this  state 
is  sufficient  to  withstand  a  demurrer  when  it 
characterizes  the  act  which  resulted  in  the  in- 
jury as  having  been  negligently  or  carelessly 
done  without  alleging  the  specific  facts  consti- 
tuting negligence. 

L(ntistille,  N.  A.  d  C.  R.  Co.  v,  Jojies,  108 
Ind.  551. 

The  finding  that  while  in  the  condition 
found  defendant  with  full  knowledge  of  such 
condition  "carelessly  and  negligently  permit- 
ted said  engine  to  run  over  its  said  road"  in- 
volves both  actual  and  constructive  notice. 

Evansrille  d  T.  H.  R.  Co.  v.Duel,!^  Ind.156. 

Where  the  evidentiary  fact  and  the  ultimate 
fact  are  identical  the  ultimate  finding  is  prop- 
erly stated  by  a  jury. 

Zigler    v.  Menges,    121    Ind.    99;    Heick  v. 
Voight,  110  Ind.  279;  Perkins  v.  Hayward,  124 
L.  R.  A. 


Ind.  445;  Braden  v.  Lemmon,  127  Ind.  9;  Del- 
ler V.  Hofferberth,  127  Ind.  417;  Albion  v.  Het- 
rick,  90    Ind.  645,  46    Am.   Rep.  280;  Terre 
Haute  d  I.  R.  Co.  v.  Drunker,  128  Ind.  542. 
Negligence  is  usually  a  mixed  question  of 

la  or  Af]H   fact 

16  Am.  &  Eng.  Enc.  Law,  p.  468,  note  8, 
p.  465,  S  1. 

Whether  the  defendant  exercised  ordinary 
care  under  the  circumstances  is  always  one  for 
the  jury. 

See  id.  note  4.  465;  Baltimore  d  0.  d  C.  R. 
Go.  V.  Walborn,  127  Ind.  142;  Sioux  Cityd  P.  R. 
Co.  V.  Stout,  84  U.  S.  17  Wall.  667,  21  L.  ed. 
745;  Mann  v.  Belt  Baltimore  R.  d  Stock  Yard, 
Co.  128  Ind.  188:  Cleveland,  C.  C.  d  I.  R.  Co. 
V.  Harrington,  181  Ind.  426. 

The  duty  of  remedying  the  defect  was  af- 
firmative and  absolute.  Notice  to  the  defend- 
ant of  the  defect  was  not  necessary.  It  was 
their  duty  to  know  it. 

Worster  v.  Forty-Second  Street  d  O.  8.  F,  R. 
Co.  50  N.  Y.  205. 

Such  condition  as  this  locomotive  is  found 
to  have  been  in  need  not  be  shown  for  any 
particular  lapse  of  time. 

Indiana  Car  Co.  v.  Parker,  100  Ind.  193; 
Jennep  Electric  Light  d  P.  Co.  v.  Murphy, 
115  Ind.  568;  Cincinnati,  I.  St.  L.  d  C.  R. 
Co,  V.  Roesch,  126  Ind.  447;  Ohio  d  M,  R.  Co. 
V.  Pearcy,  128  Ind.  205;  Louisville,  E.  d  St. 
L.  Consol.  R.  Co.  v.  Utt,  188  Ind.  269. 

An  available  error  cannot  be  predicated 
upon  either  the  giving  or  refusal  of  instruc- 
tions as  to  the  law  of  the  case,  for  the  reason 
that  the  law  is  applied  to  the  verdict  and  where 
the  law  is  correctly  applied  to  the  facts  instruc- 
tions given  or  refused  are  immaterial. 

Louisville,  N,  A.  d  C.  R,  Co,  v.  Frawley, 
110  Ind.  18;  Wollen  v.  Wire,  Id.  251;  Craig  v. 
Fraizer,  127  Ind.  286. 

Negligence  may  be  inferred  from  the  explo- 
sion or  the  casualty  itself. 

Gerlach  v.  Edelmeyer,  15  Jones  &  S.  292; 
CosulicU  V.  Standard  Oil  Co.  28  Jones  &S.  884; 
6oll  V.  Manhattan  R.  Co.  25  Jones  &  8.  74. 
Affirmed,  25  N.  Y.  714;  Volkmar  v.  Manhat- 
tan R.  Co.  134  N.  Y.  418;  Larry  v,  Ashton,  L. 
R.  1  Q.  B.  Div.  814;  Kearney  v.  London,  B.  d 
S.  C.  R.  Co.  L.  R.  6  Q.  B.  759;  llowser  v. 
Cumberland  d  P.  R.  Co.  80  Md.  146,  27  L.  R. 
A.  154;  Whart.  Neg,  421;  Walsh  v.  Missouri 
P.  R  Co.  102  Mo.  582;  Lane  v.  Illinois  C  R. 
Co.  43  La.  Ann.  883;  Illinois  C.  R.  Co.  v. 
Phillips,  49  111.  234;  Illinois  C.  R.  Co.  v. 
Ho^ick,  72  111.  2^5:  Cooley,  Torts,  661,  662. 

These  cases  go  upon  the  theory  that  the  in- 
jurious thing  was  inherently  and  intrinsically 
dangerous,  hurtful,  and  insecure,  and  that  it 
was  hence  necessary  for  the  defendant  to  show 
that  he  was  exercising  reasonable  care  at  the 
time  of  the  accident. 

Wabash,  St.  L.  d  P.  R.  Co.  v.  Locke,  112  Ind. 
404;  Mullen  v.  St,  John,  57  N.  Y.  567;  Pol- 
lock. Torts,  421;  IjOuisviUe,  N,  A.  d  C.  R.  Co. 
V.  Mtsche,  126  Ind.  229.  9  L.  R.  A.  750;  Ohio 
d  M.  R.  Co.  V.  Trowbi-idge,  126  Ind.  891; 
Brummit  v.  Furness,  1  Ind.  App.  401;  Chicago, 
St.  L,  d  P.  R.  Co.  V.  Barnes,  2  Ind.  App.  213. 

If  there  be  an  explainable  cause  the  duty 
is  imposed  upon  a  defendant  to  furnish  that 
explanation. 

Mullen    V.  St.  John,  supra;   Allen  County 
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Comrs.  y.  Baeon,  96  Ind.  81;  Wabash  County 
Comrs,  V.  Pearmn,  120  Ind.  426;  Snelfien  y. 
Memphis  Ins.  6b.  8  La.  Add.  474,  48  Am.  Dec. 
462;  UlriehY,  MeCabe,  1  Hilt.  251. 

Hackney*  J.,  delivered  the  opioioQ  of  the 
•court; 

The  appellee  sued  the  appellaDt,  aod  re- 
covered a  jud^CDt  for  damages  od  accouDt  of 
persooaliDjunessustaiDed  from  a  missile  thrown 
against  him  by  the  explosion  of  the  appel- 
lant's locomotive  boiler.  The  allegations  of  the 
complaint  charging  the  negligence  of  the  appel- 
lant were  as  follows:  * 'That  the  locomotive  en- 
gine thus  used  by  the  defendant,  and  which  ex- 
ploded as  heretofore  mentioned,  was  at  the 
time  it  so  exploded  ,  and  for  a  long  time  prior 
thereto,  defective,  unsafe,  and  unfit  to  use  for 
the  purposes  intended  by  the  defendant,  in 
this,  to  wit:  That  the  same  was  old  and  worn 
out;  that  the  sta^  bolts  of  the  boiler  were  worn 
out  and  burned  m  two:  and  that  the  same  was 
otherwise  defective,  unknown  to  plaintiff,  and 
of  which  defectiveness,  unsafeness,  and  unfit- 
ness the  defendant  had  full  knowledge,  or  by 
reasonable  diligence  could  have  known  the 
same.  And  plaintiff  avers  that  the  defend- 
ant negligently  and  recklessly  used  and  at- 
tempted to  use  the  same,  as  aforesaid,  with 
full  knowledge  of  its  defectiveness  and  unsafe 
•condition,  or  of  which  he  could  have  known 
by  reasonable  diligence,  and  by  reason  of 
which  negligence  and  carelessness  of  the  de- 
fendant the  said  locomotive  engine  exploded, 
as  hereinbefore  mentioned,  causing  the  injury 
of  the  plaintiff  herein  complained  of."  The 
appellant  insists  that  its  demurrer  to  the  com- 
plaint should  have  been  sustained  for  the  rea- 
son, as  here  urged,  that  it  does  not  appear  from 
the  facts  alleged  that  the  explosion  resulted 
from  any  of  the  defects  mentioned.  On  be- 
half of  the  appellee  it  is  urged  that  the  allega- 
tions sufficiently  connect  the  result  with  the 
causes  so  alleged;  that  a  motion  to  make  more 
specific  was  the  proper  practice  for  presenting 
the  appellant's  objection  to  the  complaint;  and 
that  the  special  verdict  returned  distinctly  con- 
nects the  causes  alleged,  the  defects  in  the  lo- 
comotive, with  the  explosion,  and  thereby  cures 
any  weakness  in  that  respect  which  might  be 
urged  against  the  complaint.  A  fair  construc- 
tion of  the  allegation  is  that  the  locomotive 
was  defective,  including  worn-out  and  burned 
stay  bolts  of  the  boiler,  and  that  by  the  use  of 
the  locomotive  in  that  condition  the  explosion 
occurred.  The  condition  with  the  use  alleged 
was  the  cause,  and  the  explosion  the  effect. 
If,  as  we  think  it  may,  the  allegation  in  ques- 
tion may  be  regarded  as  a  general  allegation  of 
negligence  resulting  in  injury,  and  the  appel- 
lant's objection  were,  as  we  thiok  it  is  in  effect, 
that  such  allegation  is  not  sufficiently  full, 
-clear,  and  specific,  such  objection  could  not  be 
reached  by  demurrer,  but  required  a  motion  to 
make  more  specific.  Cleveland,  C.  C.  &  L  R. 
Co.  V.  Wynant,  100  Ind.  160;  IMler  v.  Hoffer- 
berth,  127  Ind.  414:  LouisviOe,  JST.  A.  dk  C.  R, 
Co.  V.  Berkey,  186  Ind.  181,  and  cases  cited  in 
•each.  We  conclude,  therefore,  that  the  objec- 
tion urged  against  the  complaint  is  not  availa- 
ble. 

Some  of  the  special  findings  of  the  jury 
were  as  follows:  ''(S)  We  find  that  the  plantiff, 
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Michael  Lynch,  was  at  the  time  of  the  explo- 
sion of  said  engine  engaged  in  handling  hay 
near  a  certain  bam  situat^  about  100  feet  west 
and  off  the  defendant's  right  of  way.  and  that 
the  engine  exploded  when  almost  opposite  and 
due  east  from  where  the  plaintiff  was  engaged 
at  his  said  work."  *'(5)  We  find  that  the  said 
engine  was  at  the  time  of  said  explosion  out  of 
repair,  unsafe,  and  defective,  and  in  a  danger- 
ous condition.  (6)  That  the  boiler,  fire  box,  and 
part  of  stay  bolts  between  said  boiler  and  said 
fire  box  of  said  locomotive  engine  were  worn  out, 
weakened,  and  broken  prior  to  said  exlposion, 
and  so  remained' until  said  explosion,  ana  there- 
by said  boiler  and  fire  box  were  insufficient,and 
unable  to  retain  or  hold  or  resist  the  pressure  of 
steam  in  the  boiler  of  said  locomotive  engine. 
(7)  We  further  find  that  said  engine,  numbered 
60,  that  exploded  on  January  8,  1898,  while 
bein^  handled  by  defendant  com  pan  v  at  Fran- 
cesville,  Indiana,  had  broken  bolts,  called 
'stay  bolts,'  and  that  such  broken  bolts  gave 
no  support  or  strength  to  the  boiler  of  said  en- 
gine at  the  time  it  exploded;  that  said  broken 
bolts  were  located  at  the  left  side  of  the  fire 
box  of  said  engine;  and  that  the  explosion  oc- 
curred at  that  part  of  the  boiler  where  such 
broken  bolts  were  located.  (8)  That  the  de- 
fendant did  know,  or  could  have  known,  prior 
to  the  happening  of  the  explosion,  in  time  to 
have  remedied  the  same,  that  said  bolts  were 
broken.  (9)  We  further  find  that  defective 
stay  bolts  can  be  detected  by  placing  a  piece  of 
iron  on  one  side,  and  tapping  the  same  wiUi  a 
hammer  on  the  other;  that,  if  the  bolts  are 
broken  or  defective,  they  give  a  dull  sound; 
that  said  bolts  can  be  removed,  and  new  ones 
put  in.  (10)  That  there  were  at  the  time  of 
the  explosion  forty-five  broken  bolts  in  the  left- 
hand  fire  sheet,  which  were  in  that  condition 
for  at  least  four  weeks  prior  to  the  accident. 
(11)  That  a  boiler  having  that  number  of  broken 
bolts  in  a  fire  sheet  on  one  side  is  not  of  suffi- 
cient strength  to  resist  the  pressure  of  140 
pounds  of  steam."  ''(15)  We  find  that  said 
engine,  numbered  60,  was  at  the  time  of  said 
explosion  old  and  much  worn,  and  was  before 
said  explosion  out  of  repair;  that  her  boiler 
and  pipes  were  old  and  worn  and  leaky;  that 
the  stay  bolts  of  the  boiler  and'  fire  box  were 
rusty,  corroded,  and  broken  before  said  explo- 
sion; and  that  the  defendant  company  had 
full  knowledge  of  the  worn-out  and  defective 
condition  of  said  engine  as  aforesaid  during 
said  time,  and  carelessly  and  negligently  per- 
mitted said  engine  to  run  over  its  said  road." 

By  the  fifteenth  finding  it  appears  that  the 
appellant  had  knowled^  of  the  condition  of  the 
locomotive  ''during  said  time."  The  quoted 
words  evidently  refer  to  the  period  found  in 
the  tenth  finding,  "four  weeks  prior  to  the  ac- 
cident," during  which  there  were  forty-five 
broken  stay  bolts  in  the  fire  sheet.  The  fact 
that  actual  knowledge,  prior  to  the  explosion, 
was  proved  to  have  been  possessed  by  the  ap- 
pellant is  earnestly  denied  by  its  counsel.  We 
find  that  one  witness  testified  to  having  served 
the  appellant,  as  engineer,  in  running  Uie  loco- 
motive in  question,  from  the  15th  to  the22d  of 
December,  1892.  the  explosion  having  occurred 
on  the  8d  day  of  January,  1898;  and  that  dur- 
ing that  period  he  observed  that  there  were 
leaks  in  the  flues,  flue  sheets,  and  joints  and  in 
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crown  bolts,  which  extended  from  the  crown 
sheet  to  the  fire  box.  This  knowledge  would 
probably  be  sufficient  to  charge  the  company, as 
to  one  not  connected  with  the  company,  and  not 
upon  its  right  of  way;  but  it  is  further  shown 
that  each  day  during  said  period,  said  engineer 
reported  the  condition  of  the  locomotive  to  the 
company.  As  suggestion  is  made  by  counsel 
as  to  the  requirement  that  appellant  should 
have  notice  of  the  defects  a  sufficient  time  in 
which  to  remedy  them.  Our  attention  h&s  not 
been  called  to  reason  or  authority  supporting 
the  proposition  that  time  for  repairs  is  an  ele- 
ment in  considering  the  duties  or  liability  of  the 
appellant  to  the  appellee  with  reference  to  the 
care  and  use  of  its  locomotives. 

There  is  nothing  in  the  relations  of  the  par- 
ties requiring  the  use  of  the  locomotive  one 
hour  after  its  defects  were  known,  nor  is  there 
any  presumption  that  the  interests  of  the 
general  public  would  suffer  from  the  discon- 
Unued  use  of  the  locomotive  temporarily  or 
permanently.  This  may  not  be  true  with  ref- 
erence to  the  discontinued  use  of  some  part 
of  the  roadbed  of  a  railway  company,  operat- 
ing as  a  quasi  public  corporation.  It  may  not 
be  true  with  reference  to  defects  in  the  public 
streets  of  a  city  or  town  where  their  discon- 
tinued use  is  a  public  inconvenience;  and  it 
may  not  be  true  where  the  relations  between 
the  parties  are  thoee  of  master  and  servant, 
and  the  servant  continues  to  use  a  defective  ap- 
pliance which  the  master  has  promised  to  re- 
pair. Of  the  rule  which  may  apply  in  any  of 
these  cases,  we  are  not  concerned  further  than 
to  say  that,  whatever  it  may  be,  it  has  no  ap- 
plication to  the  present  case.  We  think  it 
mav  be  safely  said  that  notice  of  the  defects, 
so  far  as  these  parties  were  concerned,  was  suf- 
ficient if  for  such  time  that  the  appellant 
might  have  avoided  the  explosion,  either  by 
repairs  or  by  discontinuing  the  use  of  the  lo- 
comotive. 

It  is  objected  that  the  special  verdict  did  not 
find  that  the  explosion  was  the  result  of  the  de- 
fects in  the  locomotive,  found  by  the  jury. 
It  is  found  that  at  the  time  of  the  explosion, 
and  for  four  weeks  prior  thereto,  there  had 
been  forty-five  broken  bolts  in  the  fire  sheet; 
that  the  broken  bolts  gave  no  support  or 
strength  to  the  boiler,  thereby  rendering  said 
boiler  insufficient  to  resist  the  pressure  of 
steam  therein,  and  was  dangerous;  that  the 
explosion  occurred  in  that  part  of  the  boiler 
where  such  broken  bolts  were  located.  It  is 
true  that  these  facts  are  gathered  from  several 
of  the  findings,  but  there  is  no  reauirement 
that  they  should  have  been  stated  in  logical  or 
consecutive  order,  and  it  is  our  duty  to  con- 
sider the  findings  of  the  verdict  in  their  en- 
tirety, and  not  in  fraginentary  parts.  The 
facts  so  found  raise  the  irresistible  inference 
that  the  broken  bolts,  with  the  use  of  the  loco- 
motive, caused  the  explosion. 

The  verdict  is  challenged,  further,  as  not 
finding  facts  from  which  the  inference  fairly 
arises  that  the  accident  resulted  from  the  want 
of  some  precaution  which  the  appellant  ought 
to  have  taken.  This  proposition,  we  presume, 
was  advanced  upon  the  theory  that  none  of 
the  alleged  defects  caused  the  explosion,  and 
that  appellant  had  no  notice,  prior  to  the  occur- 
rence, of  such  defects  as  caused  the  explosion. 
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However,  when  it  appears  that  the  defects  ex- 
isted, and  that  appellant  knew  of  them  a  suf- 
ficient length  of  time  to  have  avoided  the  ex- 
plosion, it  then  becomes  a  question  of  law  as^ 
to  whether  the  appellant  owed  the  duty  to  the 
appellee  to  exercise  a  reasonable  care  to  avoid 
it.  That  such  was  its  legal  duty  is  not  ques- 
tioned. She  owed  the  duty  to  the  public, 
whose  privileges  she  exercised  in  moving  her 
trains  by  locomotive  power,  to  so  exercise  that 
privilege  as  to  not  unnecessarily  extend  the 
hazards  of  an^  member  of  the  public.  The- 
question  here  is  unlike  that  in  LouUtiUe,  N,  A, 
dk  a  E.  Co.  V.  Schmidt,  184  Ind.  16,  where  the 
injury  resulted  from  the  proper  use  of  a  proper 
appliance,  a  safety  valve,  in  proper  condition. 
At  the  trial,  the  appellant  asked  the  follow- 
ing charge  to  the  jury:  *'You  are  further  in- 
structed that  the  ract  that  the  boiler  of  the  en- 
ffine  numbered  60  exploded  when  in  use  by  the 
defendant  is,  of  itself,  no  evidence  of  negli- 
gence on  the  part  of  the  defendant,  either  as 
to  the  inspection  or  repairing  of  the  engine, 
or  in  the  management  of  the  engine."  The 
court  refused  that  charge,  and,  instead, 
gave,  of  its  own  motion,  the  following:  "The 
fact  that  the  boiler  of  the  engine  exploded 
when  in  use  by  the  defendant  is  not  sufficient 
evidence  of  negligence  on  the  part  of  the  de- 
fendant either  as  to  the  inspection  or  repairing 
of  the  engine,  or  in  the  management  of  the- 
same;  but  it  is  a  fact  that  you  may  consider, 
in  connection  with  all  the  other  facts  estab- 
lished by  the  evidence,  in  determining  whether 
the  engine  was  defective,  and  that  the  defend- 
ant acted  carelessly  and  negligently  in  allow- 
ing said  engine  to  be  run  in  its  then  condition.*' 
The  appellant  insists  that  it  was  error  to  refuse 
the  first,  and  error  to  give  the  last,  of  these  in- 
structions, and  the  argument  is  directed  to  the 
question  as  to  what  presumptions  arise  from 
the  mere  fact  of  the  explosion.  It  will 
be  observed  that  either  instruction  is  as  ta 
the  force  of  a  fact  leading  to  the  ultimate  con- 
clusion of  negligence  on  the  part  of  the  appel- 
lant. It  may  be  said,  also,  that  the  special 
verdict  did  not  return  this  ultimate  conclusion. 
The  ultimate  conclusion  as  to  that  question, 
upon  ihe  special  verdict,  was  for  the  court, 
and  not  for  the  jury;  and  its  return  by  the  jury 
would  have  left  no  question  for  decision  by* 
the  court.  The  special  verdict  would  have 
been,  in  effect,  but  a  general  verdict.  The 
instruction  refused  was  one  of  a  series  of  gen- 
eral instructions  asked,  and  that  given  was 
one  of  a  series  of  general  and  special  instruc- 
tions given  by  the  court  It  is  manifest  that 
general  instructions,  where  a  special  verdict  is 
required,  are  inappropriate.  As  sai(!  in 
Elliott,  App.  Proc.  ^  645:  "As  there  is  no  pro- 
priety in  giving  general  instructions,  and  a& 
the  law  of  the  case  must  be  pronounced  upon 
the  facts  contained  in  the  special  verdict,  gen- 
eral instructions  cannot,  as  a  rule,  be  influen- 
tial." Jjmistille,  N,  A,  dt  C.  R  Co.  v.  Frauley^ 
110  Ind.  18;  Johnson  y.  Culver,  116  Ind.  278; 
Siayner  v.  Joyce,  120  Ind.  99;  Woollen  v.  Wire^ 
110  Ind.  251;  Indianapolis,  P.  d-  C.  /?.  Co.  v. 
Bush,  101  Ind.  582;  LouiwilU,  N.  A,  &  C  R 
Co.  V.  Bart.  119  Ind.  273,4  L.  R.  A.  549;. 
Toler  V.  Keiher,  81  Ind.  888.  Since  the  ulti- 
mate  conclusion  was  not  returned,  it  is  appar> 
ent  that  the  instruction  given  was  not  innuen- 
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tial;  and,  since  instructions  upon  the  subject 
weie  inappropriate,  there  was  no  error  in  re- 
fusing that  asked. 

It  is  contended,  further,  that  the  damages 
assessed  were  excessive.  This  contention  rests 
upon  the  appellant's  construction  of  the  evi- 
dence that  the  appellee  was  not  permanently 
and  serious! V  injured,  but  that  his  alleged  in- 
juries were  feigned.  We  are  not  at  lil)erty  to 
adopt  this  construction  of  the  evidence,  since, 
upon  the  whole  evidence,  there  was  conflict 
upon  this  question.  There  was  testimony 
that  the  appellee  had  endured  intense  pain  and 
suffering;  that  he  was  permanently  disabled 
from  performing  manual  labor;  that  he  could 


never  again  walk  actively,  but  that  he  miist 
walk  with  a  dragging  or  shuffling  motion  of 
the  feet;  that  he  was  but  twenty -six  years  of 
age,  and  depended  upon  daily  labor  for  his 
support;  and  that  prior  to  the  injury  he  was 
able-bodied,  strong,  healthy,  and  had* an  earn- 
ing capacity  1  of  $80  per  month.  Upon  the 
theory  that  the  injuries  sustained  were  not 
magnified  or  feigned,  wc  cannot  say  that  at  first 
blush  the  damagesjappear  to  be  so  larsre  &s  to  sug- 
gest that  the  jury  were  overreached,  or  acted 
corruptly. 

No  available  error  having  been  disclosed  by^ 
the  record,  the  judgment  is  affirmed. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Lewis.  C.  POTTER  and  Wife,  AppU., 

tj. 

Arthur  E.  BERRY,  Guardian  of  Samuel  Dally. 

(58  N.  J.  Bq.  161.) 

*A  person  of  advanced  years  derlsed 
certain  lands  to  his  daof^hter,  and,  in- 

^Headnotes  by  Bsasuet,  Ch.  J. 


forminir  her  and  her  husband  of  the  fact,  put 
them  In  poflsession,  stating  that  he  desired  them 
to  hold  the  property  during  his  own  life.  A  few 
years  afterwards,  the  father  baying  become  a 
lunatic,  bis  guardian  notified  the  daughter  and 
her  huslMind  to  yield  up  the  premises.  Ht\d^ 
that  a  court  of  equity  would  protect  the  daugh- 
ter and  her  husband  in  their  posseesion,  thus 
giving  effect  to  the  purpose  of  the  father  as  ex- 
pressed during  his  sanity. 


Note.— I78in<7  lunatfc^s  property  to  carrv  out  his 
presumed  wishes  or  to  fulfil  his  equitable  obtig<i- 
tions  in  the  absence  of  a  legal  liabUtty. 
T.  Power  generaUy. 
IT.  In  support  of  his  family, 
ni.  In  support  ofiHegttimate  children,  etc, 
IV.  For  aUowances  to  persons  entitled  to  inherit- 
ance, 
y.  For  allowances  to  coUateral  relations, 
VT.  For  aUowances  to  persons  not  reiated. 
vn.  For  charitable  and  religious  purposes. 
VIII.  To  continue  arrangements  made  whUe  sane, 

T.  Power  generally. 

The  court  of  chancery  has  power  out  of  the  sur- 
plus Income  of  the  estate  of  a  lunatic  to  provide 
for  the  support  of  persons  not  his  next  of  ktn  and 
whom  the  lunatic  is  not  under  legal  obligation  to 
support,  where  it  specifically  appears  that  the  lu- 
natic himself  would  have  provided  for  such  sap- 
port  had  he  been  sane.    Re  Heeoey,  2  Barb.  Ch. 

as». 

And  where  the  Income  of  the  estate  of  a  lunatic 
is  much  more  than  sufficient  for  his  support  and 
those  members  of  his  family  for  whom  be  is  bound 
by  law  to  provide,  the  court  may  make  an  allow- 
ance out  of  the  income  to  his  near  relatives  who 
are  in  need  of  assistance.  Re  Willo  ugbby,  11  Paige, 
267. 

So,  in  Re  Windsor,  Shelf  ord  on  Lunacy,  160,  Lord 
Chancellor  Brougham  recognized  the  doctrine 
that  an  allowance  might  be  made  out  of  the  estate 
of  a  lunatic  for  persons  other  than  those  whom  the 
lunatic  was  bound  by  law  to  provide  for,  but  re- 
fused to  make  the  allowance  asked  for  upon  the 
ground  that  the  surplus  income  of  the  lunatic  was 
required  for  contingent  expenses. 

The  court  in  making  sucb  allowances  acts  for 
the  lunatic  as  it  supposes  he  himself  would  have 
acted  if  he  had  been  of  sound  mind.  Re  Wll- 
loaghby,  supra. 

And  the  amount  and  proportion  of  allowances 
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thus  made  rest  entirely  within  the  discretion  of 
the  court.    Ex  parte  Whitbread,  2  Meri  v.  99. 

The  origin  of  the  practice  of  granting  an  allow- 
ance for  the  relations  of  a  lunatic  other  than  those 
whom  the  lunatic  is  bound  by  law  to  provide  for 
has  been  traced  to  the  order  of  Lord  Chancellor 
Thurlow  In  Re  Cotton  reported  in  a  note  to  2  Meri  v. 
100,  which  was  made  upon  an  objection  to  a  report 
allowing  maintenance  generally  without  specifying 
the  proportions,  which  was  referred  t)ack  to  a  mas- 
ter for  review,  who  thereupon  certified  that  the 
sum  allowed  was  appropriated,  and  after  specify- 
ing the  sum  allowed  for  the  lunatic  himself,  stated 
that  the  remainder  is  to  be  divided  among  his  im- 
mediate relations.  And  Lord  Thurlow  confirmed 
the  report  and  directed  the  allowance  to  be  made. 
Shelford,  Lunacy,  157. 

In  Re  Blair.  1  Myl.  ft  C.  800,  6  L.  J.  Cb.  N.  S.  160, 
however.  It  was  said  that  the  practice  of  granting 
allowances  to  relations  of  lunatics  for  whom  the 
lunatic  was  not  legally  bound  to  provide  was  one 
which  could  not  be  regarded  with  too  much  cau- 
tion, and  the  principle  involved  in  it  ought  to  be 
narrowed  rather  than  extended  in  its  operation, 
and  that  such  jurisdiction  should  never  be  exer- 
cised without  the  greatest  possible  Jealousy  and 
caution.    But  see  same  case,  infra^  IV. 

II.  In  support  of  hisfamilu. 

Where  the  father  of  a  family  becomes  a  lunatic 
the  court  does  not  look  to  the  mere  legal  demands 
which  his  wife  and  children  may  have  upon  him, 
which  amount  perhaps  to  no  more  than  to  keep 
them  from  being  a  burden  upon  the  parish,  but 
considers  what  the  lunatic  would  probably  do  and 
what  it  would  be  beneficial  to  have  done,  and 
makes  an  allowance  for  them  proportioned  to  bis 
circumstances.    Ex  j>arte  Whitbread,  2  Meri  v.  09. 

Thus,  in  Re  Freak,  Shelford  on  Lunacy,  160,  the 
net  annual  income  of  a  lunatic  was  divided  into 
thirty -two  equal  parts,  seventeen  of  which  were  al- 
lowed for  the  support  of  the  lunatic,  his  wife,  and 
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APPEAL  by  defendaots  from  a  judgment  of 
the  Chaocerj  Court  requiring  defendants 
to  surrender  poMession  of  certain  real  estate 
belonging  to  plaintiff's  ward  of  which  they  bad 
taken  possession  under  a  contract  with  him. 
Rever^/ed. 

Statement  by  Beaslejr,  Ch.  J. : 

In  the  latter  part  of  the  ^ear  1886  or  1887, 
Samuel  Dally,  of  the  township  of  Woodbridge. 
then  about  seventy -eight  years  old,  being  about 
to  make  his  will,  asked  his  son-in-law,  Lewis 
C.  Potter,  to  make  choice  for  his  wife.  Anna 
M.  Potter,  amonir  the  several  parcels  into 
which  he  had  divided  his  real  estate  for  distri- 
bution among  his  children  by  wilL  Potter 
chose  a  parcel  consisting  of  three  tracts,  one 
of  said  tracts  being  a  day  bank;  and  Dally, 
assenting  to  such  choice,  made  his  will  accord- 


ingly, which  is  still  in  eziateoce,  unrevoked. 
At  the  same  time,  and  incidental  to  the  testa- 
mentary eift,  Mr.  Dally  told  his  son-in-law. 
Potter,  who  was  then  and  still  is  in  straitened 
circumstances,  to  take  possession  of  these 
tracts,  and  make  what  he  could  out  of  them 
in  the  testator's  lifetime,  without  compensation 
to  the  testator,  and  paying  only  the  taxes. 
Potter  accordingly  gave  up  another  clay  bank 
which  he  was  then  working,  and  took  posses- 
sion of  the  Imnk  of  his  father-in-law.  Dally, 
which  he  has  ever  since  held,  and  continued 
to  work  as  his  only  means  of  livelihood  down 
to  the  filing  of  the  bill  and  subsequently, 
making  large  expenditures  for  draining  and 
other  permanent  improvements  of  the  clay 
banks,  in  reliance  upon  said  agreement  of  Mr. 
Dally.  During  this  period,  at  one  time  when 
it  was  supposed  that  a  railroad  would  be  built 
through  the  property,  Potter  applied  to  his 
father-in-law  for  some  writing  to  confirm  him 


two  uomarrled  daughters,  and  the  remaininfir  fif- 
teen iNirts  paid  to  his  four  married  daughters  and 
to  the  children  of  a  deceased  child. 

And  tn  Re  Drummond,  I  Myl.  A  C.  827,  6  L.  J.  Ch. 
N.  8. 58,  the  allowance  made  out  of  a  lunatic's  es- 
tate for  the  maintenance  of  blmself  and  daufrhters 
was  increased  in  consideration  of  tbe  intended  mar- 
riage of  one  of  the  daughters,  and  a  portion  of 
such  increased  allowance  was  appropriated  to  the 
general  establishment  of  her  and  her  husband,  and 
was  directed  to  be  settled  to  ber  separate  use,  and 
a  sum  of  money  provided  by  the  master  was  also 
ordered  to  be  paid  to  her  out  of  ber  father's  estate 
by  way  of  outfit  on  her  marriage. 

And  in  Re  Evans,  Shelf ord  on  Lunacy.  156,  an 
annuity  belonging  to  an  insane  wife  was  ordered  to 
be  paid  to  her  husband  as  committee  of  ber  estate 
where  sbe  had  two  sons  and  tbe  annual  Income  of 
her  busband  was  insufficient  to  support  ber  and  to 
educate  her  children  in  a  proper  manner. 

8o,  the  wife  of  a  lunatic  who  bad  an  ample  estate 
is  entitled  to  an  order  [directing  his  guardian  to 
pay  ber  out  of  his  estate  the  money  necessary  to  re- 
deem ber  jewels,  wbicb  were  pawned  by  tbe  hus- 
band with  her  consent  while  sane  to  pay  bis  per- 
sonal expenses,  tbe  proceeds  of  tbe  loan  having 
been  so  applied.  Re  Harrali's  fistate,  81  N.  J.  Bq. 
101. 

But  allowances  made  to  a  family  of  a  lunatic 
greater  than  is  required  by  law  are  not  made  be- 
cause the  family  would  be  entitled  to  his  estate 
on  bis  deatb,  nor  necessarily  to  the  extent  of  giving 
tbem  tbe  whole  surplus  beyond  the  allowance  made 
for  bis  personal  use.  Ex  parte  Wbi thread,  2  Meriv. 
99. 

fiee  also  infrcL,  IV.,  For  ailowances  to  persons  en- 
titled  to  inheritance. 

III.  In  support  of  illegitimate  chUdren^  etc. 

The  rigbt  to  appropriate  tbe  lunatic's  property 
would  seem  to  extend  to  appropriations  for  the 
support  of  bis  illegitimate  children,  but  tbe  pro- 
priety of  such  provision  for  tbe  mother  of  such 
children  would  appear  to  be  doubtful. 

Thus,  in  Eix  parte  Haycock,  6  Hubs.  Ch.  154,  it  was 
held  that  an  allowance  should  be  made  out  of  the 
lunatic's  estate  for  bis  illegitimate  children,  but  not 
for  their  mother. 

And  in  Kx  parte  Oalpio.and  Ex  parte  8purrell, 
set  iortb  in  6  Kuss.  Ch.  154,  allowances  were  made 
out  of  the  estate  of  a  lunatic  for  tbe  benefit  and 
maintenance  of  his  illegitimate  children. 

And  in  Re  Jodrell,  Shelford  on  Lunacy,  161,  the 
lord  chancelior  declared  that  the  natural  child  of  a 
lunatic  whom  he  intended  while  sane  to  give  a 
liberal  education,  whose  mother  had  not  sufficient 
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means  for  the  purpoee  of  carrying  sucb  intention 
into  elfect.  ought  to  be  maintained  and  educated 
out  of  the  estate  of  the  lunatic,  and  referred  it  to 
the  master  to  inquire  and  certify  what  would  be  a 
fit  and  proper  sum  to  be  allowed  for  tbe  pest  and 
future  maintenance  and  education  of  the  child. 

So,  where  the  commission  of  lunacy  acting  in  ac- 
cordance with  law  finds  tbe  fact  of  the  unsound- 
ness of  mind  of  a  party  and  also  who  are  the 
persons  composing  his  family,  and  orders  the 
maintenance  of  tbe  lunatic  and  such  family,  it  is 
the  business  of  tbe  committee  to  obey  such  orders, 
and  having  done  so  he  is  entitled  to  protection,  and 
his  duty  and  rights  are  not  affected  by  the  fact  that 
tbe  lunatic  had  another  wife  living,  and  that  tbe 
woman  provided  for  was  not  bis  lawful  wife  and 
tbe  children  were  not  legitimate.  Halsey's  Appeal, 
120  Pa.  209. 

rv.  For  allowances  to  persons  entitled  to  inherit- 
ance. 

Allowances  out  of  the  estate  of  a  lunatic  larger 
than  the  law  would  require  are  made  almost  as  a 
matter  of  course  with  reference  to  tbe  children  of 
the  lunatic  or  other  descendants  who  are  presump- 
tively entitled  to  bis  estate  in  case  of  his  death, 
where  there  is  but  little  or  no  hope  of  his  recovery. 
Re  WUloughby,  11  Paige,  267. 

Thus,  in  Re  Blair,  1  Myl.  &  C.  800,  5  L.  J.  Ch.  N.  8. 
150,  an  allowance  was  made  out  of  the  income  of  a 
female  lunatic  for  the  benefit,  support,  and  main- 
tenance of  her  nephews  where  they  would,  upon 
her  death  intestate,  become  entitled  to  ber  prop- 
erty, and  there  was  no  probability  that  she  would 
ever  recover  the  use  of  her  reason  or  become  en- 
titled to  the  management  of  her  estate,  and  tbe 
incomes  of  tbe  nephews  were  insufficient  for  their 
support  having  regard  to  their  expectations  in  life. 

And  in  Re  Croft,  8S  L.  J.  Ch.  N.  8.  481,  an  allow- 
ance was  made  out  of  the  income  of  a  lunatic  to  a 
first  cousin  tbe  next  of  kin  who  was  in  needy  cir- 
cumstances and  obliged  to  subsist  upon  charity, 
where  tbe  lunatic's  income  was  much  larger  than 
was  necessary  to  satisfy  his  wants. 

And  in  Re  Frost,  L.  R.  5  Ch.  699,  80  L.  J.  Ch.  N.  S. 
808,  18  Week.  Rep.  966,  28  L.  T.  N.  8.  288,  weekly 
allowances  were  ordered  out  of  tbe  surplus  income 
of  a  wealthy  lunatic  to  needy  persons  who  were 
supposed  to  be  her  next  of  kin  and  for  whom  she 
had  while  sane  expressed  an  intention  to  make 
some  provision  though  their  title  as  relatives  bad 
not  been  established. 

Allowances  out  of  tbe  income  of  a  lunatic  are 
made,  not  because  the  parties  benefited  thereby  are 
bis  next  of  kin  or  entided  to  bis  property  after  bis 
death  or  as  sucb  have  any  right  to  an  allowance. 
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in  possession,  at  which  Dally  became  quite 
irritated,  and  told  him  to  go  and  make  what 
improvements  he  saw  fit,  and  he  never  should 
be  disturbed.  In  November,  1892,  the  com- 
plainant, Berry,  was  appointed,  by  Middlesex 
county  orphans'  court,  guardian  of  said  Samuel 
Dally,  who  had  been  duly  found  to  be  of 
unsound  mind  (and  to  have  been  so  since  the 
Ist  day  of  June,  1892),  under  a  commission  out 
of  the  court  of  chancery;  his  mind  having 
wholly  failed  from  senile  dementia.  On  the 
28th  of  February,  1898,  said  guardian  served 
upon  Potter  and  his  wife  notice  to  quit  and 
deliver  possession  of  said  premises  on  the  Ist 
^ay  of  June  then  next  to  said  guardian,  and 
further  to  desist  at  once  from  diggin^^  any  clay 
or  sand  on  said  premises  or  committing  any 
other  waste.  The  Potters  not  having  obeyed 
said  notice,  the  bill  in  this  cause  was  filed  by 
«aid  guardian,  joining  with  him  the  said  lunatic 
as  complainant,  for  an  injunction  and  account 


and  general  relief.  The  defendants  answered, 
setting  up  the  above  facts,  and  also,  by  way  of 
cross  bill,  prayed  specific  performance  of  the 
verbal  agreement,  and  also  that  the  arrange- 
ment should  be  continued  as  a  scheme  of  be- 
nevolence initiated  and  persevered  in  by  the 
lunatic,  and  on  the  principle  that  the  court 
should  do  for  him  in  the  administration  of  his 
estate  what  presumably  he  would  do  himself 
if  sane,  allegmg  that  he  has  ample  income  aside 
from  the  clay  bank  for  support  of  himself  and 
his  wife,  who  are  all  his  family.  The  decree 
appealed  from  is  for  an  accounting  and  injunc- 
tion, and  that  defendants  surrender  possession. 

Mr.  Alan  H«  Strong^  for  appellants. 
Mr,  Ephralm  Cutler  for  respondent. 

Beaslejr,  Ch.  J.,  delivered  the  opinion  of 
the  court: 
This  case  was  decided  in  the  court  qf  cban- 


but  because  the  oourt  will  not  refuse  to  do  for  the 
l)eDefkt  of  the  lunatic  that  which  it  is  probable  he 
himself  would  have  done.    Re  Wbltbread,  2  Merlv. 

Id  Rt  Earl  Laneeboroufirh,  7  Ir.  Eq.  Rep.  eOS,  bow- 
ever  an  allowance  out  of  the  estate  kielonglnff  to  a 
lunatic  to  assist  in  educating  children  entitled  to 
the  estate  in  remainder  after  the  lunatic,  upon 
petition  of  the  mother,  who  was  entitled  to  a 
Jointure  which  woald  after  a  coverture  he  chargea- 
ble on  the  estate,  was  refused  on  the  ground  that 
it  would  he  taking  one  man^s  money  to  give  an- 
other. 

And  a  first  cousin  whom  a  lunatic  had  volun- 
tarily aided  while  sane  is  not  a  dependent  upon  him 
within  the  meaning  of  a  statute  providing  for  pay- 
ment for  the  support  of  insane  persons  in  an 
asylum  when  their  Incomes  are  sufficient,  t)eyond 
what  is  needed  for  the  support  of  persons  de- 
pendent upon  them.    Re  Hybart,  119  N.  C.  869. 

V.  For  aVLowancenio  cdllaUrcilrelatioiis. 

Allowances  may  be  made  in  a  proper  case  out  of 
the  estate  of  a  lunatic,  not  only  to  his  chUdren  and 
grandchildren  but  to  brothers  and  other  collateral 
kl ndred.    Ex  pari e  Whltbread,  2  Merlv.  99. 

And  where  a  large  property  devolves  upon  an 
elder  son  who  is  a  lunatic,  as  heir  at  law,  and  hie 
brothers  and  sisters  are  slenderly  or  not  at  all  pro- 
vided for,  Che  court  will  make  an  allowance  to  the 
latter  for  the  sake  of  the  former  upon  the  principle 
that  it  would  naturally  be  more  agreeable  to  the 
lunatic  and  more  to  his  advantage  that  they  should 
receive  education  and  maintenance  suitable  to  his 
condition  than  that  they  should  be  sent  into  the 
world  to  disgrace  him  as  beggars.    IlHd. 

So,  in  Re  Heeney,  2  Barb.  Ch.  828,  the  committee 
of  a  wealthy  lunatic  was  authorized  and  directed  to 
allow  and  pay  to  a  surviving  sister  of  the  lunatic 
an  annuity  which  she  had  theretofore  been  ac- 
customed to  receive  from  her  brother  out  of  the 
income  of  his  estate,  and  to  pay  her  physician's 
bills  and  such  other  occasional  sums  as  her  brother 
had  been  In  the  habit  of  giving  her  from  time  to 
time. 

And  in  Re  Cotton,  2  Meriv.  160,  note,  an  allowance 
was  made  out  of  the  lunatic^s  income  a  part  of 
which  was  appropriated  for  the  support  of  the 
lunatic's  family  and  the  remainder  was  divided 
among  his  immediate  relations. 

So,  in  Elwyn^s  Appeal,  67  Pa.  807,  a  sum  was  al- 
lowed out  of  the  lunations  estatejfor  the  support  of 
his  sister  who  was  not  one  of  his  family  but  for 
whom  he  had  himself  provided  while  sane,  without 
objection  upon  the  part  of  the  committee. 
.  Expenses  incurred  by  the  commit te  of  a  lunatic 
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in  the  transfer  of  property  bought  by  the  lunatic 
for  the  benefit  of  his  sister,  however,  will  not  be 
allowed  against  the  esUte  where  it  does  not  clearly 
appear  that  the  lunatic  if  in  the  poesesslon  of  his 
faculties  would  in  all  probability  have  paid  them 
himself.  Re  Stephens  v.  Marshall,  23  Hun,  642,  dis- 
tinguishing Re  Heeney,  supra,  upon  the  ground 
that  in  that  case  the  allowance  appeared  to  be  one 
which  the  lunatic  would  have  made  if  sane. 

YI.  For  aUotoances  to  verftons  noirelated. 

The  power  of  the  court,  also  extends  to  allow- 
ances for  persons  not  related,  the  presumed  wishes 
of,  or  what  the  lunatic  himself  would  do  if  sane, 
being  the  sole  test  as  to  its  exercise. 

Thus,  where  the  income  of  the  estate  of  a  lunatic 
is  much  more  than  could  be  expended  for  the  com- 
fort and  support  of  the  lunatic  and  his  family  in 
the  style  in  which  they  ought  to  be  supported,  the 
court  has  power  to  make  an  allowance  for  the  bene- 
fit of  the  daughter  of  the  wife  by  a  former  mar- 
riage out  of  the  estate  in  the  hands  of  his  wife  as 
committee  where  it  appears  that  the  lunatic  would 
make  a  provision  for  her  support  if  he  was  legally 
competent  to  do  so.    Re  WiUoughby,  11  Phige,  257. 

But  such  an  allowance  will  not  be  made  where 
the  court  is  not  satisfied  that  the  lunatic  would 
consider  her  as  having  such  a  claim  upon  his 
bounty  If  he  were  restored  to  reason,  and  that  he 
considered  her  as  entitled  to  support  from  him  or 
as  standing  in  the  situation  of  an  adopted  child, 
and  there  is  reason  to  suppose  that  she  had  prop- 
erty of  her  own  which  would  be  sufficient  for  her 
support  with  the  addition  of  what  she  could  ob- 
tain by  her  own  exertions.    IMd. 

So,  where  a  person  while  in  possesssion  of  his 
faculties  placed  himself  in  the  situation  of  a  father 
to  two  young  ladies,  supporting  them  as  members 
of  his  family  and  sending  them  to  boarding  school, 
where  one  of  them  completed  her  education  and 
again  became  a  member  of  his  family  leaving  the 
other  still  in  school,  when  be  became  insane,  the 
court  will  direct  the  committee  to  let  those  young 
ladies  remain  in  the  family  and  be  supported  as 
they  had  theretofore  been,  until  their  marriage  or 
the  death  of  the  lunatic,  and  to  continue  the  one^ 
in  school  for  the  same  length  of  time  that  the  other* 
had  been  kept  there  by  the  lunatic,  and  pay  the 
game  allowance  for  her  education.  Re  Heeney,  2 
Barb.  Ch.  328. 

And  in  the  same  case  the  committee  was  directed 
to  allow  to  three  aged  ladles  whom  the  lunatic  while 
sane  had  sustained  in  their  younger  days  and 
again  after  the  death  of  their  husbands  until  the 
time  he  became  insane,  the  same  sum  which  the 
lunatic  had  been  in  the  habit  of  giving  them  as  a 
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eery,  on  the  ground  of  its  purely  Icfi^al  aspect. 
It  was  found  that  the  defendants  were  in  the 
occupation  of  the  lands  in  question  as  the 
licensees  of  the  lunatic,  and  that  the  licensor 
having  become  of  unsound  mind,  and  his 
guardian  having  notified  them  that  such  license 
was  revoked,  they  were  ordered  by  the  decree 
to  remove  from  the  premises  in  question,  and 
to  account  for  the  profits.  Looking  at  the 
affair  in  this  aspect,  it  is  difficult  to  see  how  a 
court  of  equity  could  take  cognizance  of  the 
case,  for  in  such  a  situation  an  action  of  eject- 
ment would  appear  to  be  the  appropriate  rem- 
edy. But  as  a  cross  bill  has  been  incorporated 
in  the  answer,  presenting  for  the  consideration 
of  the  court  of  chancery  certain  equities  that 
enter  into  and  modify  the  strict  legal  status  of 
the  transaction,  it  has  appeared  to  this  court 
to  be  the  proper  course  to  retain  the  case,  so 
as  to  give  due  force  to  such  conscionablo  char- 
acteristics. 
The  equities  referred  to  are  those  inseparable 


from  the  fact  that  the  lunatic,  who  is  repre- 
sented by  the  respondent  in  this  appeal,  had 
expressed  during  his  sanity,  in  an  unquestion- 
able form,  his  purpose  that  the  appellants 
should  remain  in  the  possession  of  the  premises 
in  dispute  during  his  own  life.  This  property, 
by  his  will,  he  had  devised  to  his  daughter; 
and.  in  tuminff  it  over  to  her  husband,  he  said, 
according  to  the  testimony  of  the  latter:  "If 
I  ever  ne^ed  it,  I  needed  it  now.  He  intended- 
it  for  his  daughter,  and  he  wanted  her  to  be 
benefited  while  he  was  alive."  For  several 
years  before  the  father-in-law's  lunacy,  the- 
appellants  continued  in  the  occupation  of  the- 
premises,  spending  considerable  money  in  put- 
ting them  in  a  productive  condition.  The 
son-in-law  and  the  daughter,  who  were  thus 
provided  for,  had  a  lar^e  family,  and  were  in- 
somewhat  straitened  circumstances;  and  the 
father,  who  thus  established  them,  was  pos- 
sessed of  an  estate  that  fully  warranted  his 
generosity.     The    question,   therefore,    arises 


fixed  allowance,  and  to  pay  the  arrears  of  such  al- 
lowance from  the  time  It  had  been  suspended  by 
the  Incapacity  of  the  lunatic. 

And  in  Re  Earl  Carysfort,  1  Cnig  ft  Pb.  78,  an 
annuity  was  allowed  out  of  tbe  Income  of  a  luna- 
tions estate  as  a  retirloff  pension  to  an  old  personal 
servant  of  the  lunatic  who  was  obliged  to  retire 
from  services  by  reason  of  age  and  infirmity,  upon 
the  statement  of  his  committee  that  they  were  sat- 
isfied that  the  allowance  was  one  which  the  lunatic 
if  he  should  ever  recover  would  approve  of. 

vm.  For  ehariiahU  and  reHigUms  parposM. 

The  same  rule  applies  to  donations  for  charitable 
and  religious  purposes. 

Thus,  the  committee  of  a  wealthy  lunatic  may  be 
authorized  by  the  court  to  place  at  the  lunatlc^s 
disposal  small  sums  of  money  for  the  purpose  of 
charity,  so  lonir  as  the  lunatic  is  competent  to  judge 
of  the  claims  of  applicants.    Rt  Heeney,  tuvra. 

And  a  woman  found  by  inquisition  to  be  of  un- 
sound mind,  and  for  whom  a  committee  had  been 
appointed,  may  be  permitted  by  the  court  to  make 
a  gift  out  of  her  property  for  the  support  of  certain 
indigent  brothers  and  sisters,  where  it  appears  that 
she  knew  there  was  enoug'b  money  to  enable  her 
to  make  the  gift  without  encroaching  upon  her 
means  of  support,  and  it  does  not  appear  that  hor 
contemplated  gift  was  ^he  fruit  of  any  importunity 
or  undue  influence  upon  the  part  of  the  donees^ 
Re  Gilbert,  8  Abb.  N.  C.  222. 

But  the  committee  of  a  lunatic  will  not  be  al- 
lowed personally  to  expend  any  part  of  the  luna- 
tic's estate  for  general  charity  or  objects  of  benevo- 
lence or  piety  for  which  the  lunatic  himself  bad 
not  been  in  tbe  habit  of  contributing  specifically 
and  regularly  while  sane.    Rt  Heeney,  gupra. 

So,  the  court  may  authorize  tbe  committee  of  a 
wealthy  lunatic  to  pay  for  the  support  of  an  Insti- 
tution of  religion  in  the  church  where  tbe  lunatic 
and  his  family  bad  been  accustomed  to  worship, 
such  sums  from  time  to  time  as  the  lunatic  may  de- 
sire him  to  pay  for  that  purpose,  not  exceeding  the 
amount  which  the  lunatic  had  been  In  the  habit  of 
paying  annually  t)efore  he  became  insane.    Ibid, 

And  the  committee  may  provide  for  tbe  payment 
of  tbe  lunatic's  customary  contributions  to  the 
church  which  she  had  been  in  the  habit  of  attend- 
ing.   Re  Knapp's  Estate,  18  Misc.  285. 

And  in  Rt  Strickland,  L.  R.  6  Ch.  226, 24  L.  T.  N. 
8.  580, 10  Week.  Kep.  515,  the  committee  of  a  lunatic 
who  was  tenant  for  life  of  a  large  number  of 
houses  all  in  the  same  neighborhood  the  rental 
from  which  produced  a  large  surplus  after  provid- 
ing him  with  every  comfort,  tbe  committee  being 
S4  L,  R.  A. 


also  his  heirs  at  law  and  sole  next  of  kin,  was  per- 
mitted to  contribute  out  of  the  lunatic*s  income 
after  a  sale  of  three  of  the  houses  for  a  church  site 
to  a  new  parish,  a  reasonable  sum  with  refer- 
ence to  the  amount  of  his  income  towards  build- 
infir  a  church  and  parish  schools  in  connection- 
with  it 

VIII.  To  continue  arranoemenU  made  irhile  mne. 

The  doctrine  of  tbe  principal  case  that  the  court 
will  give  effect  to  the  intentions  and  carr>'  out  tbe 
projects  of  a  person  expressed  and  commenced* 
while  sane,  after  he  becomes  insane.  Is  supported 
by  the  cases  found  bearing  upon  the  subject. 

Thus,  where  an  elderly  widower  without  children 
having'  a  large  estate  euKages  his  nephew  and  bi9 
family  to  live  with  him  and  take  care  of  bim  and- 
his  estate,  taking  the  nephew  from  a  lucrative  busi- 
ness and  payinir  him  a  salary  and  supporting  him 
and  bis  family  as  part  of  his  household,  and  subse- 
quently becomes  afflicted  with  senile  dementia 
and  is  adjudged  a  lunatic,  and  a  committee  of  bis 
estate  is  appointed  and  the  nephew  is  appointed 
committee  of  his  person  and  fulfils  his  duty  satis- 
factorily, the  nephew  is  entitled  to  receive  from 
tbe  committee  of  the  estate  a  sufficient  monthly  al- 
lowance to  continue  the  household  in  the  saroe^ 
manner  as  before  tbe  1unacy,«and  to  pay  his  salary 
as  before  upon  tbe  ground  that  it  might  reasonably 
be  supposed  that  the  lunatic  would  have  continued 
to  do  so  bad  he  retained  his  sanity,  and  that  it  was 
apparently  best  adapted  to  his  peace  and  comfort. 
Hambleton's  Appeal,  102 Pa.  60. 

8o  the  wife  of  an  insane  man  who  lives  in  his  man- 
sion house  is  not  prevented  from  remaining  there 
and  using  such  supplies  provided  for  the  family  as 
may  be  necessary  to  maintain  her  and  the  family 
according  to  their  condition  in  life,  by  a  statute- 
providing  for  sending  insane  persons  to  an  asylum 
and  requiring  their  guardians  to  support  them  so* 
long  as  their  incomes  may  be  sufficient  for  that 
purpose.    Be  Hybart,  119  N.  C.  860. 

And  tbe  committee  of  a  lunatic  cannot  maintain 
ejectment  against  the  lunatic's  wife  for  the  purpose 
of  ejecting  her  and  his  children  from  the  home  be 
had  provided  for  them  while  sane,  though  it  is  the 
only  property  hie  owns,  especially  where  she  is  in 
possession  under  the  husband  not  pretending  to 
hold  adversely  to  his  title.  If  in  the  Judj^rment  of 
the  committee  the  interest  of  the  lunatic  and  his 
family  would  be  best  promoted  by  leasing  the 
homestead  or  a  part  of  it  and  providing  for  them 
elsewhere,  he  can  represent  the  facts  to  the  court 
and  ask  instructions.    Shaffer  v.  List,  114  Pa.  486. 
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whether,  the  father  having  lost  his  mind,  this 
benefaction  of  his  towards  his  own  child  is  to 
be  frustrated  and  revoked  by  his  guardian. 
No  case  has  been  observed  in  which  a  court  of 
equity  has  permitted  such  a  cruel  dispossession. 
The  cases  strongly  enforce  the  opposite  doc- 
trine. The  general  rule  on  this  subject  is  that 
the  court  will  do  that  in  these  matters  which 
it  is  reasonable  to  believe  the  lunatic  himself 
would  do  if  he  had  the  capacitv  to  act.  The 
•decisions  are  numerous,  aod  all  to  this  effect. 
The  following  are  illustrative  cases:    Ex  parte 


Whithread,  2  Meriv.  102;  lU  WiUoughby,  11 
Paige,  267;  Re  Heeney,  2  Barb.  Ch.  326;  Camp- 
bell V.  Mackay,  1  Myl.  &  C.  624.  The  result 
is  that  the  appellants  should  not,  under  present 
circumstances,  be  disturbed  in  the  possession 
and  use  of  the  property  in  question,  and  a 
decree  should  be  entered  to  that  effect. 

Consequently  let  Vie  decree  appealed  from  be 
reverted,  and  a  decree  entered  in  accordance 
with  the  foregoing  view,  with  costs  to  be  paid 
out  of  the  estate. 
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1  •   Intentional  IrilHng  by  a  third  person* 

of  an  insured  person  without  the  latter^s  ooaniv- 
anoe  or  foreknow le<Ure,  Is  an  aooident  within  the 
meaning  of  an  accident  insurance  policy. 

.IS.  Tbe  omission  of  the  word  ''death** 
from  a  clause  in  an  accident  policy  providing 
that  it  shall  not  ''extend  to  or  cover  intentional 
Injuries  inflicted"  by  "any  other  person,"  when  it 
is  used  in  other  excepting  clauses  immediately 
contiguous,  will  make  the  insurer  liable  in  case 
of  the  murder  of  the  insured. 

3*  One  sninn^  for  the  ftill  amount  of  an 
accident  insurance  policy  which  classifies 
risks  and  promises  the  full  amount  only  when  in- 
sured is  engaged  in  certain  business  at  the  time 
of  injury,  must  allege  that  he  was  employed 
in  such  business  at  the  time  of  injury. 

(June  18,1890.) 

APPEAL  by  defeodaot  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  an  ac- 
cident insurance  policy.     Reversed. 

Tbe  facts  are  stated  in  the  opinion. 

Mewrs,  0*Neal»  Phelps,  ]Pr3rort  A  811- 
li(|pman  and  Bnllitt  A  Shields  for  appel- 
lant. 

Messrs.  R.  C.  Warren,  M.  C.  Sauflejr, 
W.  G.  Weleh,  and  D.  W.  Sanders  for 
appellee. 

Haselrig^ef,  J.,  delivered  the  opinion  of  the 
court: 

In  April.  1891,  the  appellant  company,  in 
consideration  of  certain  agreements,  statements, 
and  warranties  made  in  the  application  of  one 
Stephen  M.  Carson,  and  the  sum  of  $7,  issued 
to  him,  under  division  A,  wherein  Carson's  oc- 
cupation was  described  as  that  of  a  druggist,  a 
policy  of  insurance  known  as  an   "accident 


policy,"  hyr  which,  for  the  term  of  three 
months,  the  applicant  was  insured  against  bod- 
ily injuries,  effected  through  "external,  violent, 
and  accidental  means"— First,  which  wholly 
disabled  him;  second,  such  injuries  as  par- 
tially disabled  him;  third,  such  as  resulted  la 
the  loss  of  an  eye;  fourth,  loss  of  a  hand  or 
foot;  and  lastly,  loss  of  both  hands  or  feet,  etc., 
in  which  event  the  full  principal  sum  of 
$5,000  was  to  be  paid  to  the  insured,  if  he  sur- 
vived, or,  if  he  died,  then  to  his  father, 
A.  Carson,  the  appellee  here.  In  the  body  of 
the  policy  it  was  provided  that,  if  the  insured 
was  injured  or  killed  in  any  occupation  or  ex- 
posure classed  by  the  company  as  more  haz- 
ardous than  that  recited  in  the  application,  the 
insured  or  his  beneficiary  should  be  entitled 
only  to  such  sums  as  are  named  in  the  division 
so  classed  as  more  hazardous.  And  on  the 
back  of  the  policy,  among  many  other  condi- 
tions under  which  the  policy  was  issued,  we 
find  the  following:  '  'This  insurance  does  not 
cover  disappearances;  nor  suicide,  while  sane 
or  insane;  nor  injuries,  whether  fatal  or  other- 
wise, of  which  there  is  no  visible  mark  upon 
the  bodv;  nor  accidental  injuries  or  death  re- 
sulting from  or  caused,  directly  or  indirectly, 
wholly  or  in  part,  by  hernia,  fits,  .  .  .; 
nor  extend  to  or  cover  intentional  injuries  in- 
flicted by  the  insured  or  any  other  person,  or 
injury  or  death  happening  while  the  insured  is 
insane,  or  under  the  influence  of  intoxicatiog 
drinks  or  narcotics,"  etc.  It  appears  that  the 
insured  met  his  death  in  May,  1891,  and  un- 
der circumstances  to  be  presentlv  considered. 
The  company  denying  any  liability,  the  bene- 
ficiary, A.  Carson,  brought  this  action  in  the 
Jefferson  circuit  court  for  the  principal  sum 
indicated  in  the  policy;  and  upon  peremptory 
instructions,  at  the  conclusion  of  tbe  testimony, 
a  verdict  was  rendered  in  his  favor.  From 
the  judgment  thereon  tbe  company  appeals. 

After  certain  preliminary  statements,  the 
petition  avers  that '  'on  the  8th  day  of  May, 
1891,  and  before  the  said  term  of  insurance  had 
expired,  the  said  Stephen  M.  Carson  was  shot 
through  the  bodjf  by  a  ball  from  a  gun  or  pis- 
tol, and  thereby  instantly  and  intentionally 


NoiB.— Tbe  prforlcaaes  oonstrulnff  the  proviso  i  L.  R.  A.  206,  on  the  question  What  constitutes  an 
affidiist  liability  for  intentional  injuries  are  found   accident  within  the  meaning  of  an  accident  insur- 
in  the  note  to  Fidelity  ft  C.  Go.  v.  Johnson  rMi88.)80 1  anoe  policy? 
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killed,  by  one  Jesse  Burton,  in  the  vicinity  of 
Bran  ford,  in  the  counUr  of  said  Carson's  resi- 
dence, in  the  state  of  Florida;"  that  "the  said 
shooting  and  killing  by  the  said  Jesse  Burton 
was  not  done  in  a  mutual  affray,  was  not  pro- 
voked by  any  misconduct  on  the  part  of  said 
Carson,  and  was  not  foreseen  by  him  in  time  to 
have  been  avoided,  but  was  wanton,  causeless, 
unprovoked,  and  unexpected  by  him."  It  is 
evident,  and  it  is  so  argued,  that  the  pleader's 
object  in  setting  out  the  fact  that  the  insured 
came  to  his  death  by  a  shot  fired  through  his 
body  intentionally  by  another  (thus  anticipat- 
ing the  probable  defense)  was  to  provoke  a  de- 
murrer, and  thus  present  fairly  to  the  court  for 
construction  the  meaning  of  the  words,  **nor 
extend  to  or  cover  intentional  injuries  inflicted 
by  the  insured  or  any  other  person,"  found  on 
the  back  of  the  policy,  and  therefore  not  neces- 
sary to  be  adverted  to  in  declaring  on  the  con- 
tract. The  expected  demurrer  was  filed  and 
overruled,  and  thus  are  presented  for  our  con- 
sideration two  questions:  First,  were  the 
*  "means"  producing  the  death  of  the  insured 
'"external,  violent,  and  accidental?"  and  sec- 
ond, was  the  death  of  the  insured  "an  inten- 
tional injury  inflicted  by  another,"  within  the 
meaning  of  the  policy?  On  the  first  point 
little  need  be  said.  While  our  preconceived 
notions  of  the  terra  • 'accident"  would  hardly 
lead  us  to  speak  of  the  intentional  killing  of  a 
person  as  an  accidental  killing,  yet  no  doubt 
can  now  remain,  in  view  of  the  precedents  es- 
tablished by  all  the  courts,  that,  the  word  "In- 
tentional" refers  alone  to  the  person  inflicting 
the  injury,  and  if.  as  to  the  person  injured,  the 
injury  was  unforeseen,  unexpected,  not  brought 
about  through  his  agency  designedly,  or  was 
without  his  foresight,  or  was  a  casualty  or 
mishap  not  intended  to  befall  him,  then  the  oc- 
currence was  accidental,  and  the  iniury  one  in- 
flicted by  accidental  means,  within  the  meaning 
of  such  policies.  Thus,  when  one  was  waylaid 
and  assassinated  for  the  purpose  of  robbery, 
his  death  was  held  to  have  been  caused  through 
"external,  violent,  and  accidental  means." 
Hutchcraftv.  Travelers*  In  ft.  Co.  87  Ky.  300. 
So  death  by  hanging,  at  the  hands  of  a  mob, 
was  held  to  be  an  accident,  within  the  meaning 
of  a  policy  against  injuries  through  "external, 
violent,and  accidental  means. "  Fidelity  dt  C.  Go. 
V.  JohnMn:il2  Miss.  388, 30  L.  R.  A.  206.  So  the 
death  of  a  person  who  is  shot  by  one  whom  he  is 
trying  to  eject  by  force  from  an  hotel  office  is 
a  death  by  accident,  and  "not  a  risk  voluntar- 
ily assumed,  when  he  makes  the  attempt  with- 
out knowing  that  the  other  person  is  armed." 
Lovelace  y.  Travelers*  Protective  Ab9o.  126  Mo. 
104,  80  L.  R.  A.  209.  See  also  numerous  au- 
thorities to  the  same  effect  in  notes  to  case  last 
cited,  in  80  L.  R.  A.  207. 

In  the  Hutchcraft  Case,  however,  and  in 
others  cited,  a  recovery  was  denied  because, 
while  the  killings  were  accidental,  within  the 
meaning  of  the  words  "external,  violent,  and 
accidental,"  as  used  on  the  face  of  the  policy, 
yet  certain  conditions  or  provisos  protected  the 
company  against  loss  where  "the  death  or  in- 
jury may  have  been  caused  by  intentional  in- 
juries inflicted  by  the  insured  or  any  other  per- 
son." And  a  consideration  of  this  feature 
brings  us  to  the  second  question  presented  by 
the  demurrer.  In  the  cases  to  which  our  at- 
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tention  has  been  called,  involving  accident 
policies  in  many  different  companies,  it  is  no- 
ticeable In  all  that  the  form  of  the  usual  pro- 
tecting proviso  against  lo&s  from  "intentional 
injuries"  is  somewhat  different  from  the  cor- 
responding clause  in  the  policy  before  us. 
The  clause  in  the  Hutchcraft  Case  ap^inst  the 
Travelers'  Insurance  Company  well  illustrates 
this.  It  is  as  follows:  "And  no  claim  shall 
be  made  under  this  ticket,  when  the  death  or 
injury  majr  have  been  caused  ...  by  in- 
tentional injuries  inflicted  by  the  insured  or 
any  other  person."  This  is  not  merely  protec- 
tion against  injuries  so  inflicted,  but  against 
death  as  well.  In  express  terms,  that  policy 
excepts  death  from  intentional  injuries  inflicted 
by  any  other  person,  and  does  not  content  it- 
self with  providing  merely  that  no  claim  shall 
be  made  when  the  injuries  may  have  been  in- 
tentionally inflicted.  The  language  is  "death 
orinjurv,"  and  the  policy  protects  against 
either  death  or  injury  when  caused  by  mten- 
tional  injuries  inflicted  by  the  insured  or  any 
other  person.  In  the  present  case,  as  we  have 
seen,  the  policy  is  not  to  extend  to  or  cover 
intentional  injuries  inflicted  by  the  .insured  or 
any  other  person.  Here  we  find  a  difference 
between  the  policy  under  consideration  and 
all  others  we  have  examined.  The  words 
"death  or  injury"  are  used  in  all  of  them,  and 
indeed  in  this  policy  we  find  those  words 
separated  for  the  first  time  in  the  clause  under 
discussion.  We  find  it  provided  in  the  preced- 
ing clause  that  "this  policy  does  not  cover  ac- 
cidental injuries  or  death  resulting  from 
hernia,"  etc. ;  and  immediately  succeeding  the 
clause  in  dispute  the  language  is,  "or  injury  or 
death  happening  while  the  insured  is  insane," 
etc.  We  notice,  too,  that  the  policy  is  not  to 
cover  injuries,  whether  fatal  or  otherwise,  of 
which  there  are  no  visible  marks  upon  the  body. 
And  it  appears  well  settled  that  this  exception, 
without  the  words  "fatal  or  otherwise,"  has 
reference  only  to  cases  of  bodily  injury  which 
do  npt  result  fatally;  that  is,  the  word  "injury" 
is  used  in  its  usual  sense,  as  implying  a  hurt 
not  resulting  in  death.  McOlirictiey  v.  Fidelity 
&  C.  Co.  80  Me.  261.  The  words  "injury  or 
death,"  and  "injured  or  killed,"  are  used  in 
this  policy  some  eight  times  or  more,  and 
seemingly  in  sharp  contrast,  and  the  signifi- 
cant omission  of  the  word  "death"  in  this  par- 
ticular clause  requires  us  to  hold  that  the  ex- 
ception referred  only  to  nonfatal  injuries  in- 
tentionally inflicted  by  the  insured  or  any 
other  person.  We  conclude,  therefore,  that 
the  petition  stated  a  good  cause  of  action,  so 
far  as  the  points  discussed  are  concerned. 

It  {sinsi8ted,however,thata6the  plaintiff  sued 
for  the  full  principal  sum  of  $5,000.  |he  ought 
to  have  negatived  the  conditions  stated  in  the 
face  of  the  policy,  under  which,  if  they  ex- 
isted, that  sum  must  have  been  reduced,  and 
the  policy  scaled.  The  insured  agreed  that, 
if  he  was  killed  in  any  occupation  or  exposure 
classed  by  the  company  as  more  hazardous 
than  that  of  druggist,  his  beneficiary  was  to 
get  only  the  reduced  sum;  and  it  seems  evi- 
dent that  his  beneficiary  must  allege,  if  he  can 
truthfully  do  so,  that  the  insured  was  not  so 
killed,  else  the  court  could  not  render  judg- 
ment for  the  sum  to  which  the  policy,  under  its 
terms,  entitled  him.  The  policy  was  made  part  of 
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the  petition,  and  forms  the  basis  of  the  action. 
The  claimant  must  bring  himself  within  its 
terms  and  conditions  as  stated  on  its  yery  face. 
It  cannot  be  said  that  this  should  come  from 
his  adversary.  Whether  the  insured  was  en- 
gaged at  the  time  of  his  death  in  a  more  haz- 
ardous occupation  or  exposure  than  that  of  a 
druggist  was  peculiarly  within  the  knowledge 
of  the  insured  and  his  beneficiary,  who  must 
be  held  to  a  general  knowledge  or  the  divisions 
and  classifications  of  risks,  and  to  have  acted  in- 
telligently in  accepting  insurance  in  division  A. 
Of  course,  if  the  true  issue  is  in  fact  made,  it 
does  not  matter  from  whom  the  exceptional 


matter  comes;  and  it  is  true  that  the  company 
pleaded  that  the  insured  was  killed  while  act* 
ing  as  deputy  sherifiP,  and  attempted  to  plead 
that  he  was  Insured  as  a  druggist  or  dealer, 
and  not  otherwise.  But  just  what  its  pleas 
would  have  been,  had  the  plaintiff  been  re- 
quired to  set  up  its  cause  of  action  ac- 
cording to  the  terms  of  the  contract,  we  do  not 
know;  and  convinced  of  this  error  occurring 
at  the  inception  of  the  proceedings,  no  other 
questions  need  be  considered. 

Judgment  reversed  for  further  proceedings 
consistent  with  this  opinion. 
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(76  Fed.  Rep.  74.J 

1.  Preferenoe  to  railroad  mortgageca 
is  not  gained  bgr  i»ayment  of  a  Judg- 
ment against  the  railroad  company  for  dam- 
ages when  it  is  paid  after  its  aiBnoaDce  on  appeal 
bytbe  surety  on  a  supersedeas  bond  who  signed 
it  when  the  mortgage  was  in  existence  and  no  de- 
fault had  l)een  made  upon  it,  and  when  the  rail- 
road  company  was  apparently  solvent,  although 
the  bond  may  have  benefited  the  mortgagees  by 
preventing  a  levy  on  the  railroad,  which  might 
have  worlced  detriment  to  them  directly  or  in- 
directly as  substantial  owners  of  the  property. 

8.  An  implied  vendor's  lien  in  Ikvor  of 
a  Judgment  for  damages  for  breach  of  itf- 
definite,  continuing  covenants  in  a  conveyance 
cannot  arise  under  Ky.  Oen.  Stat.  chap.  68,  art.  1, 
924,  denying  a  lien  for  unpaid  purchase  money 
unless  the  deed  states  what  part  of  the  consider- 
ation remains  unpaid. 

(Julys,  1896.) 

CROSS- APPEALS  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky  in  certain  suits  brought  to 
foreclose  a  mortgage  and  to  enforce  an  alleged 
prior  lien  against  the  mortgaged  property, 
Whitely  appealing  from  so  much  of  the  decree 
as  refused  the  priority  to  the  full  extent 
claimed,  and  the  mortgagee  appealing  from  so 
much  as  allowed  any  part  of  the  priority.  Be- 
versed  on  the  trust  company's  appeal. 


The  facts  are  stated  in  the  opinion. 

Before  Ta/^and  Lurton,  Circuit  Judges,  and 
Hammond,  District  Judge. 

Messrs,  J.  D.  Atehisont  Charles  S. 
Walker,  and  Fairleigh  A  Straus,  for 
Whitely: 

Whoever  makes  an  agreement  to  do  a  thing 
in  the  future  makes  at  the  same  time  a  contract 
that  in  case  of  default  he  will  pay  in  money  an 
amount  which  mav  be  judicially  ascertained 
to  be  the  damage  for  the  breach.  The  judg- 
ment is  a  contract. 

Dayton,  X.  dt  B.  B,  Co.  v.  Ij:wton,  30  Ohio 
St.  411;  Hme  v.  Harding,  76  Tex.  17. 

The  rule  established  by  the  decisions  of 
some  courts  that  no  lien  exists  to  secure  the 
performance  of  independent  contracts  which 
are  the  consideration  for  the  sale  of  land  has 
no  application  for  the  reason  that  here 
the  agreements  are  not  independent  within  the 
meaning  of  the  rule.  The  agreements  run 
with  the  land  and  bind  every  successor  of  the 
railway  company.  They  are  embedded  in 
the  grant  itself  and  constitute  a  burden  upon 
the  enjoyment  of  the  thing  granted. 

Toledo,  St.  L.  &  K.  C.  B.  Go.  v.  Cosand,  6 
Ind.  App.  222. 

The  question  is  in  all  its  bearings,  so  far  as 
the  bondholders  are  concerned,  a  question  be- 
tween the  original  parties  to  the  grant. 

The  mortgage  of  the  railway  company  was 
executed  to  the  trustee  on  the  1st  day  of  Febru- 
ary, 1887;  the  agreement  between  Taylor  and 
the  railway  company  by  which  it  acquired  the 
right  of  way  was  executed  on  May  17,  1887. 
Therefore  the  mortgage  could  embrace  this 
property  only  by  the  force  of  an  after- acquired 
property  clause. 

A  morteage  intended  to  cover  after-acquired 
property  can  only  attach  itself  to  such  prop- 
erty in  the  condition  in  which  it  comes  into  the 
mortgagor's  hands. 

New  Orleans  d  0.  B.  Co.  v.  Mellen  ('•  United 


Noix.— As  to  the  power  to  ^aln  a  preferenoe  | 
over  a  mortiraire  debt  on  the  property  of  a  railroad 
orBtreet^rallroad  eompanylln  favor  of  a  claim  for 
damages,  see  St.  Louis  Trust  Co.  v.  Riley  (C.  C. 
App.  8th  C.)  ao  L.  K.  A.  480,  and,  contra,  Oreen  v. 
Coast  Line  B.  Co.  (Ga.)  88  L.  R.  A.  806. 

As  to  the  power  of  the  receiver  of  a  mere  private 
corporation  in  diatiootion  from  a  quasi  public  cor- 
84  L.  R.  A. 


poration  to  create  liens  in  preference  to  raort- 
flraffes,  see  Farmers'  Loan  &  T.  Co.  v.  Orape  Creek 
Coal  Co.  (C.  C.  S.  D.  III.)  16  L.  R.  A.  608.  and  note: 
also  Hanna  v.  State  Trust  Co.  (C.  C.  App.  8th  C.)  80 
L.R.  A.  201. 

As  to  the  claim  of  an  implied  obligation  arising 
out  of  a  receipt  of  benefits,  see  Cincinnati,  S.  &  C.  R,. 
Co.  V.  BensJey  (C.  C.  App.  6th  C.)  19  L.  R.  A.  796. 
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JStates  V.  New  Orleans  R.  Co,*%  79  U.  S.  12 
Wall.  366,  80  L.  ed.  486. 

Whitely  paid  the  judgmeDt  as  surety  upon  a 
supersedeas  bond,  and  this  fact  creates  in  his 
favor  a  right  to  reimbursement  prior  to  the 
mortgages  upon  the  ground  that  his  act  of  be- 
coming surety  on  the  bond  saved  the  property 
of  the  railway  company  from  immediate  seiz- 
ure under  execution,  and  preserved  the  unity 
of  the  property  as  a  going  concern  to  the  direct 
use  of  the  bondholders. 

Union  Trust  Co.  v.  Morrison,  126  U.  8/81  L. 
ed.  825;  Farmert^  Loan  &  T.  Co.  y.  Northern 
P.  R.  Co.  71  Fed.  Rep.  245. 

Messrs.  Pirtle  ^  Trabne.  Bntler»  Not- 
maA«  Jolinev  ^  Hynderset  And  Alex- 
ander it  Gh?eeift«  for  Central  Trust  Company 
of  New  York: 

The  Central  Trust  Company  was  no  party 
to  the  suit  in  which  the  Taylor  judgment  was 
obtained,  and  is  certainly  not  bound  by  that 
judgment  nor  for  any  damages  or  costs  assessed 
m  that  action. 

Hassall  v.  Wilcox,  180  U.  S.  498,  82  L.  ed. 
1001. 

Whitely  has  no  lien  on  the  right  of  way  of 
the  railroad  company  for  any  amount  what- 
ever. Taylor's  deed  to  the  railroad  company 
contained  no  express  reservation  of  a  lien,  and 
there  was  therefore  no  contract  lien,  so  if  a 
lien  existed  it  must  have  arisen  by  implication. 

A  vendor's  implied  lien  arises  either  upon 
conveyance  without  payment  of  the  price  or 
where  there  is  an  executory  contract  of  sale 
without  conveyance  and  the  price  remains  un- 
paid. The  lien  of  the  vendor  who  has  made  a 
conveyance  may  be  defeated  in  many  ways,  e.g. 
by  showing  that  he  has  accepted  other  security 
for  the  purchase  monejr  or  that  from  the  nature 
of  the  transaction  no  lien  was  intended  by  the 
parties. 

Henley  v.  Stemmons,  4  B.  Hon.  182. 

No  lien  existed  to  secure  damages  for  failure 
to  perform  the  indefinitely  continuing  cove- 
nants. 

MeKiUip  v.  McKiUip,  8  Barb.  552;  BrawUf/ 
V.  Catron,  8  Leigh,  522;  Peters  v.  Tunell,  48 
Minn.  473;  Bell  v.  Pelt,  51  Ark.  488,  4  L.  R. 
A.  247;  Harris  v.  Hanie,  87  Ark.  848;  Mc- 
Candlish  v.  Keene,  18  Gratt.  615;  Arlin  v. 
Brown,  44  N.  H.  102;  Paterson  v.  Edwards, 
29  Miss.  67;  Hiscoek  v.  Norton,  42  Mich.  820; 
Re  Brentwood  Brick  <fe  C.  Co.  L.  R.  4  Ch  Div. 
562. 

The  veij  nature  of  the  transaction  precludes 
the  idea  of  a  lien. 

This  conclusion  is  not  affected  by  the  Ken- 
tucky statute,  for  it  is  only  restrictive  upon  the 
creation  of  a  lien,  and  does  not  create  a  lien. 

Ledford  v.  Smith,  6  Bush,  182;  Brown  v. 
Ferreil,  88  Ky.  417. 

Lnrtoiiy  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

W.  E.  Whitely,  at  the  request  of  the  Louis- 
ville, St.  Louis,  &  Texas  Railway  Company, 
became  its  surety  upon  a  supersedeas  bond  exe- 
cuted November  5,  1892.  The  railway  com- 
pany had  been  sued  In  a  circuit  court  of  Ken- 
tucky in  an  action  at  law  for  damages  for 
breach  of  covenants  contained  in  a  convey- 
ance under  which  it  had  acquired  a  right  of 
way  through  the  lands  of  one  E.  P.  Taylor, 
84  L.  R  A. 


situated  in  Daveiss  county,  Kentucky.  The 
circuit  court  rendered  judgment  aeainst  the 
railway  company  for  the  sum  of  16,406.55, 
with  costs  and  interest  from  October  29,  1892. 
In  order  to  obtain  a  review  of  this  judgment 
in  the  Kentucky  court  of  appeals,  an  appeal 
was  prayed  and  allowed,  and  a  superseaeas 
bond  executed,  on  which  Whitely  became 
bound  as  surety.  This  judgment  was  affirmed 
by  the  court  of  appeals  in  December,  1894. 
[Louisville,  8t.  L.  dk  T.  R.  Co.  v.  Taylor,  96 
Ky.  241.]  The  railway  company,  pending  the 
appeal,  became  insolvent,  and  passed  into  the 
control  and  management  of  a  receiver  ap- 
pointed by  the  United  States  circuit  court  for 
the  district  of  Kentucky,  under  proceedings 
instituted  in  that  court  by  general  creditors. 
Subsequently  two  foreclosure  bills  were  filed 
by  the  Central  Trust  Company  of  New  York, 
as  trustee  under  two  mortgages  covering  the 
entire  road  and  its  equipment,  and  the  former 
receivership  was  extended  to  these  suits.  By 
reason  of  this  subsequent  insolvency,  Whitely, 
as  surety,  has  been  obliged  to  pay  in  discharge 
of  his  liability  |8, 158.10.  He  has  intervened 
in  the  foreclosure  suits  mentioned,  and  claims 
that  the  circumstances  are  such  as  to  entitle 
him  to  payment  out  of  the  corpus  of  the  mort- 

figed  property  in  preference  to  the  mortgagees, 
be  decree  of  the  circuit  court  gave  him  a 
priority  as  to  a  large  part  of  his  claim,  on  the 
theory  that  the  debt  paid  was  purchase 
money  for  land,  and  therefore  a  prior  equi- 
table lien.  From  this  decree  both  Whitely 
and  the  Central  Trust  Company  have  perfected 
appeals. 

Two  distinct  theories  have  been  advanced 
by  counsel  for  Whitely  as  furnishing  trround 
upon  which  priority  of  payment  should  be  ac- 
corded his  claim.  The  first  is  that  his  act  as  a 
surety  on  the  supersedeas  bond  operated  to 
keep  the  property  together,  and  to  keep  the 
railroad  as  a  going  concern,  and  that  the  mort- 
gagees were  indirectly  benefited,  and  should, 
therefore,  be  postponed  until  he  has  been  paid. 
The  second  is  that  the  covenants  in  the  deed 
of  conveyance  of  a  right  of  way  from  Taylor 
to  the  railroad  company  constituted  the  consid- 
eration for  the  conveyance,  and  that  the  judg- 
ment for  damages  for  breach  of  those  covenants 
fixes  the  money  value  thereof,  and,  although 
no  express  lien  was  retained,  an  equitable  lien 
is  implied,  which  must  be  discharged  in  pref- 
erence to  mortgages  8ub8e<iuently  executed 
with  record  notice  of  the  existence  of  the  cov- 
enants set  out  in  the  title  of  the  company.  We 
shall  consider  these  questions  in  the  order 
stated.  The  case  of  Union  Trust  Co.  v.  Mor- 
rison, 125  U.  S.  591  et  seq.,  81  L.  ed.  825.  is 
supposed  to  lend  countenance  to  the  first 
ground  upon  which  this  court  is  asked  to  give 
relief  to  the  intervener.  Both  of  the  mort- 
gages now  being  foreclosed  were  in  existence 
when  Whitely  stepped  forward  and  assumed 
the  liability  of  a  surety  upon  the  supersedeas 
bond  of  the  railway  company.  Both  mort- 
gages covered  substantially  the  whole  property 
of  the  mortgagor  company,  including  its  rights 
of  way,  depots,  depot  grounds,  rollinsr  stock 
and  equipments  of  every  kind.  But  it  is  said 
that  under  the  law  of  Kentucky  an  execution 
might  have  been  levied  upon  the  eauipment  of 
the  company,  and,  although  such  levy  would 
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iiave  been  subject  to  the  prior  mortgage  liens 
that  still  such  a  levy  and  execution  sale  would 
have  greatly  embarrassed  and  crippled  the 
operations  oHhe  railway  company  as  an  active 
common  carrier,  and  worked  great  detriment, 
directly  and  indirectly,  to  the  mortgagees,  as 
the  substantial  owners  of  the  property.  This 
is  the  principal  equity  which  is  supposed  to 
bring  this  case  within  the  logic  of  Union  Trust 
Co.  V.  Morrison.  The  two  cases  may  be  a.s- 
sumed  to  present  analogous  features,  so  far  as 
this  equity  is  concerned.  But  here  their 
identity  is  at  an  end.  The  judgment  in  Mor- 
rison's favor  was  not  rested  al()ne  upon  the 
equity  stated.  A  succession  of  eouitable  cir- 
cumstances existed  in  that  case,  which  unitedly 
were  deemed  strong  enough  to  support  a  decree 
in  his  favor.  When  Whitely  became  surety 
on  this  supersedeas  bond,  he  did  so  at  the  re 
-quest  of  an  apparently  solvent  company,  and 
presumably  as  a  matter  of  accommodation,  and 
upon  the  personal  credit  of  the  companv. 
When  one  becomes  a  surety  under  such  cir 
cumstances,  he  is  presumed  to  have  trusted  his 
principal,  and  not  the  property.  In  no  state 
is  this  obvious  principle  more  positively  recog- 
nized than  in  the  state  of  Kentucky.  "Johnson 
V.  Morrison,  5  B.  Mon.  107;  Bank  of  Uopkinn- 
ville  V.  Rvdy,  2  Bush,  329.  In  Morrison's  case 
he  did  not  trust  his  principal,  but  took  a  chat- 
tel mortgage  upon  four  engines.  Another 
most  significant  circumstance  upon  which  that 
judgment  was  rested  is  entirely  absent  from 
Whitely* s  Case.  When  Morrison  stepped  in 
and  prevented  a  levy  upon  and  sale  of  the  rail- 
road equipment,  the  railroad  company  had 
been  long  in  default  upon  the  interest  on  its 
mortgage  debts.  The  mortgagees  had  an  exist- 
ing nght  to  take  possession  of  the  mortgaged 
property,  or  to  have  secured  the  appointment 
of  a  receiver.  They  had  done  neither,  but  had 
-suffered  the  railroad  company  to  continue  in 
the  possession  and  management  of  its  property. 
When  a  levy  upon  equipment  was  threatened, 
and  the  operation  of  the  railway  imperiled,  the 
mortgagees,  though  legally  authorized  to  pre- 
vent such  a  result,  stood  by  and  did  nothing, 
•and  saw  Morrison  intervene,  and  by  his  act 
keep  the  property  together,  and  keep  the  rail- 
road in  operation.  In  the  case  before  us.  the 
railroad  company  was  not  in  default  as  to  its 
interest,  and  was  rightfully  and  legally  in  the 
complete  control  and  management  of  its  prop- 
erty. The  mortgagees  haa  no  right  to  inter- 
fere with  that  management,  and  no  right  o^ 
foreclosure.  This  furnishes  a  marked  distinc- 
tion between  the  two  ca.ses. 

But  a  circumstance  of  greater  significance 
than  any  yet  mentioned  lies  in  the  fact  that, 
after  a  receiver  had  been  appointed  for  the 
company,  in  whose  behalf  Morrison  became 
surety,  the  receiver  applied  to  the  court  for 
permission  to  protect  Morrison  and  others, 
who  Bad  become  sureties  under  like  circum- 
stances, by  paying  out  of  current  income  the 
debt5  upon  which  they  were  bound.  An  order 
was  accordingly  made  allowing  the  receiver 
**to  pay  out  of  any  money  coming  to  his  hands 
as  such  receiver,  over  and  above  expenses  of 
operation  and  repairs,"  all  such  claims  as  had 
been  brought  to  the  attention  of  the  court,  in- 
cluding the  claim  upon  which  Morrison  was 
liable.  The  mortgagees,  though  parties,  made 
^  L.  R.  A. 


no  obiection  to  this  order.  Their  mortices 
were  foreclosed,  and  the  property  bought  m  by 
them,  under  a  decree  which  obligatea  them  to 
pay  all  intervening  claims  which  the  court 
should  deem  entitled  to  priority  out  of  the 
property  or  assets  of  the  company.  The  re- 
ceiver did  not  pay  off  this  Morrison  claim  upon 
the  pretense  that  the  income  was  insufficient. 
The  court,  however,  found  that  this  was  un- 
true. That  the  income  had  been  used  in  the 
purchase  of  "new  property,  real  estate,  and  roll- 
ing stock,"  and  that  this  property,  into  which 
income  had  been  diverted,  had  passed  into  the 
hands  of  the  mortgagee  purchasers.  The  in- 
come thus  diverted  to  the  benefit  of  the  mort- 
gagees was  held  to  be  presumably  sufficient  to 
have  indemnified  Morrison,  and  he  therefore 
entitled  to  be  paid  out  of  the  rorpvs  of  the  prop- 
erty w*hich  had  been  covered  by  the  mortgages 
and  bought  in  by  the  roorti^agees.  No  such 
circumstance  exists  in  Whitely's  Case.  Jus- 
tice Bradley  carefully  guarded  the  court's  opin- 
ion by  declaring  that  case  to  be  "a  special 
one. "  After  distinguishing  the  case  from  Burn- 
ham  V.  Boiten,  111  U.  S.  776,  ti8  L.  ed.  596. 
and  announcing  that  nothing  was  intended  to 
be  decided  confiicting  with  that  case,  he  con- 
cluded by  saying  of  Morrison's  claim  that  it 
''was  presented  upon  the  equities  arising  in 
favor  of  the  intervener  for  taking  the  action  he 
did,  and  thus  securing  the  results  which  fol- 
lowed, and  upon  the  other  circumstances  of 
the  entire  case  taken  together;  and  it  was  upon 
these  grounds  that  the  claim  was  allowed  by 
the  court  below."  Vnion  Trust  Co,  v.  Morri- 
Hon,  125  U.  S.  613,  31  L.  ed.  881. 

Such  cases  as  Mmlick  v.  Sch/dl.  99  U.  8.  235. 
25  L.  ed.  839;  Miltenberffer  v.  fjogansport,  (\ 
d-  S.  W.  R.  Co.  106  U.  S.  286.  27  L.  ed.  117; 
/Jow  V.  Memphis  <fe  /..  H.  R.  Co.  124  U.  8.  652. 
31  L.  ed.  565,  and  Sage  v.  Memphis  dt  L.  R.  R. 
Cak  125  U.  S.  361,  31  L.  ed.  694.— seem  to  rest 
upon  the  doctrine  that  railroad  mortgagees  im- 
pliedly agree  that  current  earnings  shall  be 
first  applied  to  current  operating  expenses,  and. 
if  diverted  to  the  payment  of  interest  on  the 
mortgaffc  debts,  may  be  followed,  or  such 
creditors  subrogated  to  the  rights  of  mortga- 
gees, to  the  extent  of  such  diversion.  That 
those  cases  have  carried  the  rule  of  displacing 
mortgage  debts  as  far  as  the  courts  feel  justi- 
fied is  made  very  clear  by  the  emphatic  decla 
rations  of  the  supreme  court  in  Kneeland  v. 
AmeHcan  fx>an  d  T.  Co.  136  U.  S.  97,  34  k 
ed.  383;  and  Thoman  v.  Western  Car  Co.  149  V. 
8.  95,  87  L.  ed.  663.  See  also  Morgan's  L.  & 
T.  R.  iP  S.  S.  Co,  V.  Teras  C.  R.  Co.  137  U.  S. 
171-194,  et  seq.,  34  L.  ed.  625-633. 

In  the  Kneeland  Cane  the  court  said:  "The 
appointment  of  a  receiver  vests  in  the  court  no 
absolute  control  over  the  property,  and  no  gen- 
eral authority  to  displace  vested  contract  liens. 
Because  in  a  few  specified  and  limited  cases" 
this  court  has  declared  that  unsecured  claims 
were  entitled  to  priority  over  mortgage  debts, 
an  idea  seems  to  have  obtained  that  a  court  ap- 
pointing a  receiver  acquires  power  to  give  such 
preference  to  any  general  and  unsecurai  claims. 
It  has  been  assumed  that  a  court  appointing  a 
receiver  could  rightfully  burden  the  mortgaged 
property  for  the  payment  of  any  unsecured  in 
debtedness.  Indeed,  we  are  advised  that  some 
courts  have  made  the  appointment  of  a  receiver 
20 
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coDditional  upon  the  payment  of  all  unsecured 
indebtedness  in  preference  to  the  mortgage 
liens  sought  to  be  enforced.  Can  anything  be 
conceived  which  more  thoroughly  destroys  the 
sacred ness  of  contract  obligations?  One*  hold- 
ing a  mortgage  debt  upon  a  railroad  has  the 
same  right  to  demand  and  expect  of  the  court 
respect  for  his  vested  and  contracted  priority 
as  the  holder  of  a  mortgage  on  a  farm  or  lot. 
So,  when  a  court  appoints  a  receiver  of  rail- 
road property,  it  has  no  right  to  make  that  re- 
ceivership conditional  on  the  payment  of  other 
than  those  few  unsecured  claims  which,  by  the 
rulings  of  this  court,  have  been  declared  to 
have  an  equitable  priority.  No  one  is  bound 
to  sell  to  a  railroad  company  or  to  work  for  it, 
and  whoever  has  dealings  with  a  company 
whose  property  is  mortgaged  must  be  assumed 
to  have  dealt  with  it  on  the  faith  of  its  personal 
responsibility;  and  not  in  expectation  of  subse- 
quently displacing  the  priority  of  the  mortgage 
liens.  It  is  the  exception  and  not  the  rule  that 
such  priority  of  liens  can  be  displaced.  We 
emphasize  this  fact  of  the  sacredness  of  con- 
tract liens,  for  the  leason  that  there  seems  to 
be  growing  an  idea  that  the  chancellor,  in  the 
exercise  of  his  equitable  powers,  has  unlimited 
discretion  in  this  matter  of  the  displacement  of 
vested  liens." 

The  case  before  us  is  not  within  any  princi- 
ple to  be  fairly  deduced  from  Morri»>n's  Cahe. 
The  conclusion  we  reach  finds  strong  support 
in  the  opinion  of  Justice  Brewer,  when  a  cir- 
cuit judge,  as  reported  in  Blair  v.  St  Ij)uis,  H, 
dt-  K.  R.  Co.  28  Fed.  Rep.  622;  as  well  as  in 
the  able  and  convincing  opinion  of  Judge  Jen- 
kins in  Farmers'  Loan  dt  T.  Co.  v.  Northern  P. 
R.  Co.  68  Fed.  Rep.  36.  For  these  reasons  we 
concur  in  the  opinion  of  Judge  Barr,  in  so  far 
as  he  refused  any  relief  upon  the  ground  just 
considered. 

We  come  now  to  consider  whether  Taylor's 
iud^ment  constituted  a  prior  lien  to  which 
Whitely  may  be  subrogated.  That  judgment 
was  for  damages  for  breach  of  the  covenants 
contained  in  Taylor's  deed  conveying  a  right  of 
way  and  depot  site.  Those  covenants  were  un- 
doubtedly the  principal  consideration  for  the 
conveyance.  They  were  that  the  "  said  rail- 
road and  its  successors  shall  put  up  and  keep 
in  good  repair  a  good  and  lawful  fence,  made 
of  slat  and  wire,  along  both  sides  of  said  rail- 
road where  it  crosses  over  said  land,  and  to 
build  and  keep  in  good  repair  stock  gaps  at 
reasonable  distances  along  said  road,  if  required 
by  said  Taylor,  and  especially  shall  such  gaps 
be  kept  where  said  Taylor's  lands  adjoin  his 
neighbors.  Said  railroad,  and  its  successors 
agree  that  they  will  build  and  keep  a  good  and 
substantial  depot  and  switch  on  said  Taylor's 
lands  where  said  railroad  intersects  the  Iceland 
road,  at  which  all  trains  on  said  railroad  flagged 
or  signaled  shall  stop:  and  said  Taylor  shall 
have  the  use  of  said  switch  free  of  charge  for 
any  shipping  he  may  have  done  on  said  road; 
and  for  the  purpose  of  building  said  switch  and 
depot  said  Taylor  hereby  conveys  to  said  rail- 
road 50  feet  "fronting  on  the  Iceland  road 
where  said  railroad  intersects  the  Iceland  road, 
and  running  back  parallel  with  said  railroad 
75  feet.  Said  railroad  company  agrees  to 
build  said  depot  and  switch  in  a  reasonable 
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said  road  at  said  point:  It  is  further  agreed 
bv  said  railroad  and  its  successors  that  said 
Taylor  and  his  family  shall  have  free  travel 
over  the  line  of  said  railroad  on  its  trains." 

Judge  Barr  was  of  opinion  that  certain  of 
these  covenants  ran  with  the  land,  and  bound 
the  successors  in  title,  while  others  were  per- 
sonal. The  former  class  he  deemed  a  charge 
on  the  land  in  the  nature  of  a  vendor's  lien, 
and  held  that  so  much  of  the  judgment  as  was 
for  damages  for  breach  thereof  constituted  an 
equitable  vendor's  lien  entitled  to  payment  out 
of  the  corpuH  of  the  mortgaged  property  in 
preference  to  both  the  mortgages.  The  con- 
tention of  Whitely  was,  and  now  is.  that  the 
covenants  collectively  constituted  the  consid- 
eration for  the  conveyance  of  the  right  of  way 
and  depot  site,  the  money  value  of  which  was 
fixed  by  the  judgment;  and  that  for  this  money 
value  a  vendor's  lien  exists.  From  so  much  of 
the  decree  as  refused  relief  upon  part  of  the 
judgment  he  has  perfected  an  tippeal.  The 
Central  Trust  Company,  denying  that  any  ven- 
dor's lien  exists,  appealed  from  the  decree  in 
Whitely's  favor. 

In  the  view  we  take  of  this  case  it  is  not 
necessary  to  consider  how  far  a  successor  in 
title  would  be  bound  by  the  covenants  of  this 
deed.  If  we  assume  that  the  covenants  were 
real  covenants,  following  the  title,  does  a  lien, 
enforceable  in  equity,  exist  in  favor  of  a  judg- 
ment for  damages  for  a  breach  of  such  cove- 
nants? No  express  lien  for  the  security  of 
such  damages  or  to  secure  the  performance  of 
the  covenants  is  claimed.  If  one  exists  at  aU, 
it  must  be  upon  the  ground  that  an  impliecl 
vendor's  lien  arises  to  secure  the  performance 
of  covenants  entered  iqto  as  a  consideration  for 
the  conveyance  of  land,  and  that  the  same 
equitable  lien  exists  in  favor  of  any  judgment 
for  damages  for  the  buach  of  such  covenants, 
under  the  principles  touching  such  liens,  as  are 
enforced  by  courts  of  equity.  The  equitable 
lien  of  a  vendor  will  be  recognized  and  en- 
forced in  courts  of  the  United  States  if  in  har- 
mony with  the  law  of  the  state  in  which  the 
lien  IS  sought  to  be  enforced.  Bayteyv.  Green- 
leaf,  30  U.  S.  7  Wheat  46, 5  L.  ed.  398;  Fis/ier 
v.  Shrops/iire,  147  U.  S.  188-189,  37  L.  ed. 
109-113:  Slide  <fc  S.  Gold  Mines  v.  Seymour, 
153  U.  S.  509,  38  L.  ed.  802.  The  doctrine  that 
a  lien  on  land  exists  for  the  purchase  money 
may  be  regarded  as  very  well  settled  in  the 
jurisprudence  of  England,  as  well  as  that  of 
the  state  of  Kentucky.  In  Maekreth  v.  Sym- 
jnons,  15  Yes.  Jr.  329,  Lord  Eldon  has  given 
us  a  very  full  hi.<^toricaI  review  of  the  cases,  and 
has  drawn  deductions  as  to  the  extent  of  the 
doctrine.  In  Bayley  v.  Greenleaf,  cited  here- 
tofore, the  limits  of  the  doctrine  in  respect  of 
the  obligation  of  the  lien  upon  subsequent  ven- 
dees, and  the  general  nature  of  this  most  frag- 
ile of  all  ecjuitable  liens,  received  a  moat  thor- 
ough consideration  by  Chief  Justice  Marshall. 
Further  light  was  thrown  on  the  subject  in  a 
masterly  opinion  by  Justice  Story  in  Giltnan 
V.  Broicn,  1  Mason,  212,  subsequently  affirmed 
in  Broirn  v.  Oilman,  17  U.  8.  4  Wheat. 
255,  4  L.  ed.  564.  In  Oilman  v.  Brown, 
cited  above.  Justice  Story  said  of  the  doc 
trine  that  "the  rule,  however,  is  manifestly 
founded  on  a  supposed  conformity  with 
the  intentions  of  the  parlies,  upon  which  the 
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law  raises  an  implied  contract;  and  therefore 
it  is  DOt  inflexible,  but  ceases  to  act  where 
the  circumstances  of  the  case  do  not  justify 
such  a  conclusion."  1  Mason,  191.  What 
the  circumstances  are  which  wUl  determine 
the  existence  or  nonexistence  of  the  lien  is 
often  a  question  of  difficult  determination, 
and  has  given  rise  to  certain  nice  distinc- 
tions which  have  crystallized  into  rules  of  deci- 
sion, somewhat  arbitrary  in  their  consequence. 
Thus  it  seems  to  be  settled  that,  if  the  con- 
sideration be  that  the  vendee  will  enter  into 
certain  covenants,  as  for  the  payment  of  an 
annuity  to  A  and  a  certain  sum  to  another  in 
the  event  of  the  death  of  the  vendor,  the  con- 
sideration on  one  side  is  the  convevance  of  the 
estate,  and  upon  the  other  side  the  entering? 
into  the  covenants;  in  which  case,  if  no  lien 
be  reserved,  none  will  be  implied  for  the  per- 
formance of  the  covenants.     Clurke  v.  RoyJs, 

3  Sim.  499;  ParrottY.  Stoeetland,  8  Myl.  &  K. 
656;  BucJdand  v.  Pocknell,  18  Sim.  406;  Sug- 
den.  Vendors,  65,  66;  MrCandlish  v.  Keen, 
18  Gratt.  615-626,  et  seq. 

The  principle  upon  which  Clarke  v.  Rftyle  and 
the  other  cases  cited  above  may  be  said  to  rest 
is  that,  where  the  consideration  for  the  con- 
veyance is  the  entering  into  an  agreement  to 
do  or  not  to  do  certain  things,  and  the  remedy 
for  a  breach  of  such  agreement  consists  in  an 
action  for  unliquidated  damages,  the  parties 
will  be  presumed  not  to  have  intended  that  the 
land  should  remain  charged  with  a  vendor's 
lien  to  secure  such  unliquidated  damages, — 
damages  which  may  never  accrue,  and  are  un- 
a.scertainablc  by  third  persons  dealing  with  the 
land.  The  consideration  for  the  deed  is 
deemed  to  be  the  enterinsr  into  the  covenants. 
When  this  is  done,  the  covenants  are  deemed 
a  substitute  for  the  price.  Indeed,  the  rule 
has  been  very  broadly  stated  by  most  Ameri- 
can courts  to  be  that  a  vendor's  lien  will  not 
arise  where  the  consideration  is  unliquidated, 
and  ascertainable  only  by  an  action  sounding 
in  damages.  The  existence  of  such  a  lien  for 
the  security  of  a  covenant,  accepted  as  the 
consideration  for  a  conveyance  of  land,  has 
most  often  arisen  where  the  deed  was  in  con- 
sideration that  the  vendee  would  maintain  or 
support  the  vendor.  Where  there  has  been  a 
breach  of  such  a  covenant,  the  great  weight 
of  opinion  is  that  no  lien  exists  to  secure  the 
performance  thereof,  unless  expressly  con- 
tracted for.  The  subject  received  elaborate 
consideration  from  the  supreme  court  of  Vir- 
ginia in  the  cases  of  Brawley  v.  Catron,  8 
Leigh,  522,  and  McCandlish  v.  Keen,  13  Gratt. 
615,  and  the  doctrine  of  those  cases  has  been 
generally  accepted  as  a  sound  statement  of  the 
equitable  doctrine  touching  the  nonexistence 
of  a  lien  where  the  consideration  consists  in  the 
entering  into  covenants  to  do  or  perform  acts 
for  the  breach  of  which  the  remedy  at  law  was 
an  action  sounding  in  damages,  lliscock  v. 
2^(yrton,  42  Mich.  820-825;  Campbell  v.  Gamp- 
fjeU,  21  Mich.  488;  Payne  v.  Avert/,  Id.  524- 
551;  Arltn  v.  Broum,  44  N.  H.  102;  Harris  v. 
Uanie,  37  Ark.  848;  Bell  v.  Pelt,  51  Ark.  488, 

4  L.  R.  A.  247;  McDonald  v.  Elyton  L/ind  Co. 
78  Ala.  882-884;  Walker  v.  .Strure,  70  Ala. 
167;  PatUrsonv.  Edwards.  29  Miss.  71;  Bar- 
loto  V.  Delany,  36  Fed.  Rep.  577;  Peteri^  v. 
TuneU,  48  Minn.  478;  Chase  v.  Peck,  21  N.  Y. 
84  L.R.  A. 


581;  Chapman  v.  Beardsley,  81  Ck>Dn.  115; 
Meigs  v.  Dimock,  6  Conn.  458;  Jones,  Liens, 
§   1071. 

Counsel  for  appellant  Whitely  have  cited  the 
case  of  Dayton,  X  <!•  A  R.  Co.  v.  Letoton,  20 
Ohio  St.  401,  as  supporting  their  contention. 
The  facts  of  that  case  make  it  an  exceptional 
one.  The  bargainor  had  retained  the  title,  and 
only  agreed  that  the  railroad  company  might 
enter  upon  and  construct  the  railway*  in  con- ' 
sideration  of  $1,500.  to  be  paid  in  money,  and 
the  construction  of  certain  road  cros-sings  and 
cattle  guards.  There  was  a  judgment  at  law 
for  the  unpaid  purchase  money,  and  another 
judgment  for  the  damages  for  breach  of  the 
asreement  as  to  crossings  and  cattle  guards. 
Upon  a  bill  in  equity  to  declare  and  enforce  a 
lien  in  favor  of  .both  judgments  as  against 
mortgagees,  the  court  held  that  the  retention 
of  the  legal  title  operated  to  put  mortgagees 
upon  inquiry  as  to  the  rights  of  the  ven- 
dor. As  to  the  lien  of  the  judgment  for 
damages,  the  court  held  that  a  lien  ex- 
isted for  its  payment  as  the  money  value 
of  the  covenants  breached.  The  ground 
upon  which  this  case  is  rested  is  indicated  very 
plainly  by  Judge  Mcllvaine,  who  delivered  the 
opinion  of  the  court,  who,  among  other  things, 
said:  "It  may  be  that  this  e<^uity  of  the  de- 
fendant in  error  is  not,  technically,  what  is 
commonly  called  a  'vendor's  lien.'  inasmuch 
as  the  legal  title  has  not  been  conveyed  by 
him  to  the  purchaser.  It  is,  however,  at  least 
as  strong  a  hold  upon  the  property  sold  as  the 
lien  of  a  vendor  after  title  conveyed;  for  here 
not  only  is  an  eciuity  retained  by  the  vendor 
in  the  property  sold  to  the  extent  of  the  unpaid 
purchase  money,  but  the  legal  title  is  also  re- 
tained by  him  as  additional  security.  It  can- 
not be  said  in  this  case,  'that  from  the  nature 
and  objects  of  this  sale,  the  vendor  did  not  in- 
tend to  rely  upon  the  thing  sold  as  security 
for  his  payment.'  Retaining  the  legal  title  ia 
very  strong,  if  not  conclusive,  evidence  that 
he  did  intend  to  rely  upon  it  as  security.  The 
presumption,  however,  in  all  cases,  even  where 
the  vendor  conveys  the  legal  title,  is  that  he 
intends  to  rely  upon  the  property  sold  as  se- 
curity. And  before  his  abandonment  or 
waiver  of  such  security  can  be  found,  it  must 
be  shown  that  he  did  not  intend  to  rely  upon 
it." 

From  the  fact  that  the  vendor  had  retained 
the  legal  title  it  is  very  clear  that  the  Ohio 
court  did  not  have  the  question  now  presented 
in  this  case. 

There  is  nothing  in  the  decisions  of  the  Ken- 
tucky courts  which  in  any  way  strengthens 
the  case  for  a  lien.  Upon  the  contrary,  the 
legislation  of  that  state  has  much  modified  the 
general  rule  so  fur  as  third  persons  are  affected 
bv  the  secret  and  implied  Hen  of  a  vendor. 
Ky.  Gen.  Stat,  chap  63,  art.  1.  §  24.  pro- 
vides as  follows:  "When  any  real  estate  shall 
be  conveyed,  and  the  consideration,  or  any 
part  thereof,  remains  unpaid,  the  grantor  shall 
not  have  a  lien  for  the  same  against  bona  tide 
creditors  and  purchasers,  unless  it  is  stated  in 
the  deed  what  part  of  the  consideration  remains 
unpaid." 

This  statute  is  restrictive  in  its  character, 
and  does  not  originate  a  lien  where,  under 
general  principles   of  equity,  one  would   not 
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exist.  Long  v.  Burke,  2  Bush,  90;  Ledford  v. 
Smith,  6  Bush.  132;  Brown  v.  FerreU,  83  Ky. 
417.  In  Long  v.  Burke,  cited  above,  a  part  of 
the  consideration  was  that  the  vendee  "is  to 
pay  all  the  debts  which  were  owing  by  me  the 
10th  day  of  March,  1860."  Touching  the 
question  as  to  whether  a  vendor's  lien  existed 
for  the  performance  of  this  covenant,  the  court 
held  it  to  be  a  mere  personal  covenant,  and 
'also  held  that  under  the  statute  no  lien  existed, 
because  the  deed  did  not  state  what  part  of 
the  consideration  remained  unpaid.  As  to 
this,  the  court  said:  "It  is  very  clear  that  a 
covenant  to  pay  all  the  vendor's  debts  existing 
on  a  given  day  does  not  state  the  portion  of 
the  purchase  price  unpaid;  nothing,  in  fact, 
could  be  more  indefinite;  it  did  not  given  even 
a  clue  as  to  how  this  amount  could  be  ascer- 
tained. Had  it  even  specified  to  whom  these 
debts  were  due,  without  stating  the  amount  to 
each,  it  would  have  been  as  indefinite  as  to 
state  that  some  of  the  purchase  price  was  still 
unpaid  to  the  vendor,  which  the  court  held  to 
be  insufficient."  See  also  Chapman  v.  Stork- 
mU,  18  B.  Mon.  653. 
By  the  statute  as  it  now 'stands  the  restric- 


tion applies  only  to  bona  fide  creditors  and 
purchasers.  Ross  v.  Adamn,  18  Bush,  370; 
Tate  V.  Hawkins,  81  Ky.  582,  50  Am.  Rep.  181; 
Tfiompson  v.  Hefner,  11  Bush,  353. 

Assuming  the  mortgagees,  through  their 
trustee,  the  Central  Trust  Company,  to  have 
notice  of  the  covenants  of  this  deed,  the  deed 
itself  does  not  expressly  slate  "what  part  of 
the  consideration  remains  unpaid."  From  it 
a  creditor  or  purchaser  might  learn  that  the 
consideration  consisted  in  covenants,  some  <»f 
which  were  perpetual,  while  others  might  last 
for  several  generations.  The  purpose  of  the 
statute  was  io  give  definite  notice  to  creditors 
and  buyers  of  the  extent  to  which  the  pur- 
chase price  remained  unpaid.  The  judgment 
in  Long  v.  Bnrke  seems  conclusive.  If  a  cov- 
enant to  pay  all  the  debts  of  the  vendor  due 
on  a  certain  da^r  was  too  indefinite  to  stand  as 
a  compliance  with  this  statute,  it  is  difficult  to 
see  how  indefinite,  continuing  covenants,  such 
as  those  found  in  this  deed,  can  be  held  to  l>e 
a  definite  statement  of  the  part  of  the  consider- 
ation remaining  unpaid. 

The  COM  must  be  remanded,  with  direction  to 
enter  a  decree  in  accordance  with  this  opinion. 


MICHIGAN  SUPREME  COURT. 


Mary  E.   FULLER,   Deceased,   etc.,  Plff.  in 
Err., 

T. 

Edward  E.   KANE. 


(. 
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A  stipiilaption  in  a  mortg^afl^  that  the 
nk<nrtgWLgOT  shall  IMty  within  the  time  pre- 
scribed by  law  all  taxes  upon  the  premises  does 
not  make  the  mortga^r  liable  for  all  taxes  in 
case  of  the  subsequent  passage  of  a  law  requiring 
the  mortgagee  to  pay  those  properly  leviable 
against  his  interest. 

(July  31,  1896.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  compel  de- 
fendant mortgagor  of  certain  real  estate  to  pay 
the  taxes  which  bad  been  assessed  upon  the 
interest  of  the  mortgagee.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meters.  Gray  ^  Oray»  for  plaintiff  in 
error: 

The  court  in  Detroit  v.  Detroit  Bd.  of  Ah- 
sestntrn.  91  Mich.  97,  16  L.  R.  A.  59,  sustains 
the  right**  of  the  parties  to  make  agreements 
for  the  payment  of  these  taxes .  so  that  the  ob- 
ligation to  pay  them  may  be  shifted  from  those 
designated  in  the  law.  and  says,  with  respect 
to  existing  agreements,  ' '  that  if  the  engagement 
of  the  mortgagor  is  sufficiently  broad  to  cover 
any  assessment  which  may  l)e  made  on  all  in- 


NOTE.— As  to  the  power  to  tax  mortgages  in  gen- 
eral, see  Detroit  v.  Hontz  (Mich.)  16  L.  R.  A.  59,  and 
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terests  in  the  land  mortgaged,  his  undertakins: 
is  in  no  way  interfered  with  or  abridged  by 
the  present  statute." 

There  is  such  an  agreement  in  the  case. 

Hammond  v.  Jjmll,  186  Mass.  184. 

Mr.  Ed^rard  E.  Kanet  in  propria  jter- 
ttona: 

The  purpose  of  this  enactment  was  to  make 
the  mortgagee,  whether  resident  or  nonresi- 
dent, pay  the  tax  upon  such  interest  in  the 
mortgaged  property  as  represents  the  money 
he  has  loaned  upon  it.  and  thereby  relieve  the 
mortgagor  from  the  burden  of  paying  both 
that  and  the  tax  upon  his  own  interest. 

Detroit  v.  Detroit  Bd.  of  Assetufora,  91  Mich. 
78,  16  L.  R.  A.  59;  Hewitt  v.  Dean,  91  Cal.  5: 
Welty,  Assessments,  98.  and  note. 

The  weight  of  authority  upon  the  adjudged 
cases  is  clearly  with  defendant. 

MeCoppin  v.  McCartney,  eOCB.1  367;  //ay  v. 
Hill,  65  Cal.  888;  Clx^pton  v.  Philadelphia  <fc 
R.  R.  Ok  54  Pa.  856;  TwyeroM  v.  Fit^hburg  R. 
Co.  10  Gray.  298;  Tidswetl  v.  Whitworth,  L. 
R.  2  C.  P.  825. 

Montgomery,  J.,  delivered  the  opinion 
of  the  court : 

Prior  to  1891,  mortgages  were  assessed 
against  the  mortgagee,  and  the  real  estate 
was  assessed  against  the  owner.  By  the  act 
of  1891,  the  legislature  provided  for  the  as- 
sessment of  mortgages  as  an  interest  in  lands, 
and  relieved  the  mortgagor  from  taxation 
upon  so  much  of  his  property  as  the  mort- 
gagee's interest  represented.  Prior  to  the 
enactment  of  this  law,  in  October,  1889,  the 
defendant  executed  a  mortgage,  with  a  con- 
dition to  "pay  and  discharge,  or  cause  to  be 
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paid,  within  the  time  prescribed  by  law, 
all  such  taxes  and  assessments  as  shall  by 
any  lawful  authority,  while  the  money  se- 
cured by  the  presents  remains  unpaid,  be 
levied  and  imposed  upon  said  premises  above 
described ;"  and  it  is  also  agreed  that  **  should 
any  default  be  made  in  the  payment  of  the 
taxes  and  assessments  as  above  provided,  or 
any  part  thereof,  then  in  such  case  it  shall 
be  lawful  for  the  party  of  the  second  part, 
her  heirs  or  assigns,  ...  to  pay  and 
discharge  such  taxes  and  assessments;  and 
the  money  thus  paid  shall  be  a  lien  on  said 
premises,  added  to  the  amount  secured  by 
these  presents,  and  shall  be  payable  on  de- 
mand, with  interest  at  5(  per  cent  per  an- 
num." 

The  sole  question  presented  in  this  case  is 
whether  the  stipulations  above  quoted  im- 
posed upon  the  mortgagor  the  duty  of  pav- 
ing taxes  assessed  under  a  law  subsequently 
passed,  providing  for  an  assessment  against 
the  mortgagee's  interest.  The  learned  cir- 
cuit ludge  was  of  the  opinion  that  this  un- 
dertaking was  not  to  be  so  construed,  and  in 
that  opinion  I  concur.  As  was  said  by  Pol- 
lock, C.  B.,  in  Berwick- upon- Tuoeedv.  Ostoald, 
3  El.  &  Bl.  678:  "Every  contract  (which 
does  not  expressly  provide  the  contrary)  must 
be  considered  as  made  with  reference  to  the 
existing  state  of  the  law,  and,  if.  by  the  in- 
tervention of  the  legislature,  a  change  is  made 
in  the  law,  which  In  any  degree  affects  the 
contract,  such  contract,  made  without  some 
clear  and  distinct  reference  to  the  prospect 
or  possibility  of  a  change,  does  not  hold 
with  reference  to  the  state  of  things  as  al- 
tered by  the  new  law."  This  opinion  is 
cited  with  approval  by  Endlich,  Interpreta- 
tion of  Statutes,  g  461,  where  it  is  said: 
^'The  intervention  of  the  legislature,  in  al- 
tering the  situation  of  the  contracting  par- 


ties, is  analogous  to  a  convulsion  of  nature, 
against  which  they,  no  doubt,  may  provide ; 
but  if  the^  have  not  provided,  it  is  generally 
to  be  considered  as  excepted  out  of  the  con- 
tract." 

In  this  case  we  think  there  is  nothing  in 
the  language  of  the  contract  which  evidences 
a  purpose  to  extend  the  obligation  of  the 
mortgagor  so  as  to  make  it  include  the  duty 
of  paying  taxes  which  by  subsequent  legis- 
lation it  is  made  the  duty  of  the  mortgagee 
to  pay.  The  case  cited  above  is  instructive, 
and,  while  the  opinion  of  Baron  Pollock  is 
a  minority  opinion,  the  conclusion  of  the 
majority  appears  to  be  based  upon  the  view 
that  language  is  employed  in  the  contract 
under  consideration  which  could  not  be  opera- 
tive if  limited  to  conditions  existing  under 
the  law  in  force  at  the  time  it  was  entered 
into,  so  that  the  principle  announced  by 
Baron  Pollock  seems  not  to  have  been  con- 
troverted. We  are  cited  to  the  case  of  Ham- 
mond V.  Loveli,  186  Mass.  184,  as  sustaining 
the  contention  of  plaintiff.  In  that  case  it 
is  implied  in  the  opinion  that,  prior  to  the 
enactment  of  the  statute  making  the  change 
in  the  manner  of  assessing  taxes,  the  mort- 
gagee, if  in  possession,  was  liable  to  be  as- 
sessed upon  tne  land,  and  that  in  that  state 
the  legal  title  to  the  mortgaged  property  is 
vested  in  the  mortgagee.  This  would  dis- 
tinguish the  cases,  "as,  if  such  be  the  state  of 
the  law  in  Massachusetts,  the  undertaking  to 
pay  all  taxes  and  assessments  on  the  premises 
might,  under  the  prior  existing  law,  have 
imposed  the  obligation  of  paying  the  mort- 
gagee's taxes.  However  this  may  be,  we  are 
fullv  convinced  that  this  provision  should 
not  Be  given  the  broad  construction  contended 
for,  under  the  statutes  of  this  state,  and  that 
the  judgment  should  be  affir)ned. 

The  other  Justices  concur. 


MARYLAND  COURT  OF  APPEALS. 


Lewis  MYERS  et  al.,  AppU., 
r. 
BALTIMORE     COUNTY    COMMISSION- 
ERS et  al, 

(83  Md.  385.) 

1.  The  Bt^ertLge  amount  of  live  stock 

which  cattle  dealers  have  each  week,  although 
usually  sold  within  one  day  after  they  are  re- 
ceived, and  most  of  them  are  broagrht  from  other 
states,  constitutes  property  within  the  state 
which  can  be  taxed  under  Ck)de,  art.  81. 

2.  The  Intent  of  dealers  in  cattle  to  ex- 
port part  of  them*  and  the  fact  that  they  do 
exporcabout  two  thirds  of  all  which  they 
handle,  do  not  prevent  the  taxation  of  such 
cattle  to  the  avera«re  ;amount  that  they  have  on 
hand. 

&.   Notice  of  a  new  assessment  or  of  an  iu- 


crease  of  taxation,  required  by  Code,  art.  81,  6 145, 
is  Decessary  in  order  to  sustain  such  new  or  in- 
creased tax. 

(June  17, 1896.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court  for  Baltimore  County  in  fa- 
Yor  of  defendants  in  an  action  brought  to  en- 
join the  collection  of  certain  taxes.     Reeertfed. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  8.  Field,  for  appellants: 

These  identical  cattle  have  already  been 
taxed  once  in  the  state  where  grazed  or  fed. 
This  is  not  a  bar  to  their  taxation  here,  but  is 
to  be  borne  in  mind  when  considering  whether 
the  legislature  intended  by  a  general  provision 
to  tax  them.  General  provisions  are  to  be  con- 
strued so  as  to  avoid  double  taxation. 

25  Am.  &  Eng.  Enc.  Law,  pp.  667, 668;  Penn. 


NoTB.— As  to  the  place  of  taxation  of  personal 
property,  see  also  Com.  v.  American  Dredging  Co. 
<Pa.)  1 L.  EL  A.  287.  and  note;  Liverpool  &  lu  &  Q. 
IiM.  Go.  V.  Board  of  Assessors  (La.)  16  L.  R.  A.  56. 

Aa  to  the  place  of  taxation  of  partnership  per- 
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sonal  property,  see  Hopkins  v.  Baker  Bros.  rMd.)22 
L.  R.  A.  477,  and  wtte. 

As  to  the  place  of  taxation  of  trust  property,  see 
Richmond  County  Academy  v.'Augusta  (Ga.)  20  L. 
R.  A.  151. 
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sylvaniaCo.  v.  Cam.  (Pa.)  15  Atl.  456;  State  v. 
Sterling,  20  Md.  520. 

ADd  double  taxation  in  this  state  is  illegal. 

State  V.  Central  Sav.  Bank,  67  Md.  292. 

Within  this  state,  so  far  as  it  relates  to  tang- 
ible chattels  like  cattle,  it  is  believed  to  mean 
the  same  as  the  phrase  "permanently  located/' 
used  in  art.  3,  §  51,  of  the  Constitution,  which 
was  before  this  court  in  Hopkins  v.  Baker,  78 
Md.  368.  22  L.  R.  A.  477. 

In  that  case  the  court  says  that  ''abiding 
place"  and  "permanent  location"  are  synony- 
mous terms. 

Firemen's  Ins.  Co.  v.  Baltimore,  23  Md.  311. 
defines  "permanently  located"  by  another 
phrase,  "actually  situated." 

The  cattle  upon  which  appellants  were  as- 
sessed were  not  ordinarily  kept  at  the  stock 
yards. 

Com.  V.  American  Dredging  Co.  122  Pa.  386, 
1  L.  R.  A.  237,  2  Inters.  Com.  Rep.  221. 

Intangible  property  and  ships  which  cannot 
be  located  in  any  state  are  within  the  state  if 
the  owner  resides  here;  but  with  regard  to 
tangible  property  the  actual  ttittis  is  the  one 
meant  by  the  tax  laws. 

Ibid.;  Rorer,Inter8tate  Law,204(281);  People, 
Hoyt,  V.  CommimoThers  of  Taxes,  23  N.  Y.  225. 

The  power  of  taxation,  however  vast  in  its 
character  and  searching  in  its  extent,  is  neces- 
sarily limited  to  subjects  within  the  jurisdic- 
tion of  the  state.  These  subjects  are  persons, 
property,  and  business. 

Appeal  Tax  Court  v.  Patterson,  50  Md.  367. 

Property  which  is  in  transit,  or  which  is 
temporarily  within  a  state  or  sent  into  a  state 
for  sale,  is  not  subject  to  ta.xation  there,  al- 
though entitled  to  and  receiving  the  tempo- 
rary protection  of  the  law  for  the  time  being. 

Korer,  Interstate  Law,  2d  ed.  281;  Burroughs, 
Taxn.  §  47;  People,  Parker  Mills,  v.  Commis- 
siofiers  of  Taxes,  23  N.  Y.  243. 

Property  to  be  assessable  must  not  only  be 
within  this  state  but  must  be  valued  to  the  re- 
spective owners  thereof  and  assessed  to  them. 

Code,  an.  81,  ^  2;  Baltimore  County  Comrs. 
V.  Winand,  11  Md.  522. 

Two  thirds  of  all  the  cattle  handled  by  ap- 
pellants were  export  cuttle.  These  cattle  were 
merely  in  transit.  The  Icj^islature  could  not, 
if  it  had  attempted,  authorize  a  tax  upon  them. 

State,  Lehigh  d-  W.  Coal  Co.,  v.  Cnrrigan,  89 
N.  J.  L.  35;  State,  Detmold,  v.  Engle,  34  N.  J. 
L.  427;  Rorer,  Interstate  Law,  2d  ed.  281;  Bur- 
roughs, Taxn.  §  47. 

Goods  in  course  of  transportation  through  a 
state,  though  detained  for  a  time  within  the 
state  by  low  water  or  other  cause  of  delay,  are 
not  taxable. 

Coe  V.  Krrol,  116  U.  S.  525,  29  L.  ed.  718. 

As  appellants  were  clearly  not  taxable  upon 
the  cattle  sold  by  them  on  commission  which 
the^  never  owned,  nor  upon  their  export  cattle 
which  were  merely  in  transit  to  Europe,  and  as 
the  whole  were  included  in  one  indivisible  as- 
sessment, the  whole  assessment  is  void. 

California  v.  Central  P.  R.  Co.  127  U.  8.  1, 
82  L.  ed.  150;  Santa  Clara  County  v.  Southern 
P.  R.  Co.  118  U.  S.  895,  30  L.  ed'.  118. 

This  assessment  was  newlj  made  against  ap- 
pellants without  notice.  Of  course  the  record 
of  the  assessment  required  by  law  to  be  kept 
(Code,  art.  81,  g  23)  is  the  exclusive  evidence  of 
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the  actual  assessment;  and  the  assessment  to  he 
valid  must  be  made  by  the  officers  designated 
by  law. 

25  Am.  &  Eng.  Enc.  Law,  pp.  210,  211;  Peo- 
pU  V.  Hagadorn,  104  N.  Y.  517. 

They  were  the  county  commissioners. 
Van  Meeter  might  report  to  them,  but  they 
must  assess. 

Code,  art.  81,  J^^  6,  9.  10. 

There  was  (until  the  late  act)  no  law  in  Marj^- 
land  taxing  money.  Money  is  not  property  in 
the  sense  in  which  property  is  used  in  the  tax 
laws. 

Cooley,  Taxn.  279;  Johnson  v.  Isexington,  14 
B.  Mon.  648;  l^uisrille  v.  Henning,  1  Bush, 
881;  Vaugfuin  v.  Murfree«boro,  96  N.  C.  318, 
60  Am.  Rep.  413;  Peajftle  v.  Hibernia  Sav.  dtL. 
Soc.  51  Cal.  248,  21  Am.  Rep.  704;  MiJUn- 
town  V.  Jacobs,  69  Pa.  151. 

These  cattle  were,  in  the  very  language  of 
the  Code,  "new  property  not  valued  and  re- 
turned ...  by  the  proper  assessor  or  col- 
lector," and  the  county  commissioners  were  ex- 
pressly forbidden  to  place  them  on  the  tax 
books  without  a  notice  previously  given. 

Code,  art.  81, /§  145:  AUeghany  County 
Comrs.  V.  Netn  York  Min.  Co.  76  Md.  550;  Bai.- 
timore  County  Comrs.  v.  Winand,  11  Md. 
522. 

Mr,  D.  O.  Mcintosh,  for  appellees,  in  sup- 
port of  motion  for  reargument: 

There  was  no  ignorance  on  the  part  of  the 
taxpayer:  there  was  no  want  of  information  to 
him  of  what  was  going  to  be  done:  he  himself 
consented  to  the  assessment,  or  rather  he  fixed 
it  himself:  he  did  not  desire  to  be  heard;  and 
if  "the  only  object  of  notice  is  to  give  the  party 
opportunity  to  be  heard,"  the  appellants  had 
such  opportunity  and  expressly  declined  and 
waived  the  same.  A  party  may  waive  a  right 
created  in  his  favor  by  statute  as  well  Jis  any 
other. 

Tombs  V.  Rochester  &  S.  R.  Co.  18  Barb.  5Sn; 
Sfiutte  V.  Thompson,  82  U.  S.  15  Wall.  159,  21 
L.  ed.  125. 

The  effect  of  the  return  was  to  operate  as  an 
estoppel  to  appellants,  and  takes  the  case  out 
of  the  line  of  decisions  referred  to  in  the 
opinion. 

People  V.  Central  P.  R.  Co.  105  Cal.  592; 
Central  P.  R.  Co.  v.  California,  162  U.  S.  162. 
40  L.  ed.  927. 

It  will  always  be  presumed  that  the  assessor 
acted  in  accordance  with  the  law,  and  it  is  im- 
cumbent  upon  the  defendants  to  show  his  acts 
were  unauthorized. 

San  Francisco  v.  filood,  64  Cal.  505. 

Mr.  Jefferson  D.  Morris  also  for  appel- 
lees. 

Pag^e»  J.,  delivered  the  opinion  of  the 
court : 

'^The  bill  in  this  case  was  filed  by  the  appel- 
lants to  restrain  the  collection  of  certain  taxc^s 
alleged  to  be  due  from  them  to  the  appellees. 
The  assessment  upon  which  these  taxes  were 
levied  is  $20,000  on  the  "stock  in  trade,  cap- 
ital stock"  of  the  appellants.  Myers  &  House- 
man are  cattle  dealers.  Their  principal  office 
is  at  the  Union  Stockyards  in  Baltimore 
county.  Their  gross  annual  sales  amount  to 
about  $2,000,000  per  annum.  Their  cattle  are 
mostly  purchased  in  the  western  states,  thence 
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shipped  to  Baltimore,  and  there  disposed  of  by 
the  firm.  Some  are  shipped  to  Europe  and 
others  are  disposed  of  at  home.  They  also 
receiye  and  sell  cattle  on  commission.  The 
market  days  at  the  Union  Stockyards  are 
Wednesday  and  Thursday.  On  the  first- 
named  day  the  origical  owners  sell  to  the  deal- 
ers; and  on  the  next  the  dealers  retail  to  the 
butchers  and  others  and  ship  the  remainder. 
On  other  days  there  is  no  dealing,  except  when 
an  occasional  load  arrives  from  shippers  who 
are  ignorant  of  the  custom  of  the  trade.  Of 
the  cattle  handled  by  the  firm  two  thirds  are 
exported,  one  sixth  sold  to  butchers,  and  the 
residue  are  on  commission.  Of  those  ex- 
ported, some  are  purchased  In  this  state,  but 
the  large  majority  of  them  come  from  western 
states.  The  course  of  business  is  as  follows: 
The  cattle  are  expected  to  and  generally  arrive 
on  Wednesday.  Thev  are  then  placed  in  the 
pens  of  the  union  Stockyards.  There  they 
remain  rarely  longer  than  one  day;  so  that  by 
Thursday  evening  the  pens  are  empty,  and 
so  remain  until  the  following  Wednesday. 
Those  intended  for  export  are  fed,  watered, 
and  rested  at  the  yards,  and  then  placed 
on  the  ship.  Those 'fit  for  export  are  not  of 
such  a  class  as  are  offered  in  the  Baltimore 
market,  and  none  of  these  are  sold  there  ex- 
•cept  when  there  are  more  than  are  wanted  for 
iihipment.  The  appellants  contend  this  stock 
was  not  liable  to  taxation,  because  it  cannot 
be  considered  as  property  "within  this  state," 
:ad  the  words  are  employed  in  the  2d  section  of 
art.  81  of  the  Code.  That  provision  is  as  fol- 
lows: **A1I  other  property  of  every  kind, 
value,  and  description,  within  this  state,  shall 
be  valued  to  the  respective  owners  thereof  in 
the  manner  prescribed  by  this  Code,  and  shall 
be  assessed  and  taxed  as  the  property  of  such 
respective  owners  according  to  such  pre- 
scribed methods  of  valuation,"  etc.  In  Hop- 
kin$  V.  Baker,  78  Md.  863,  22  L.  R  A.  477,  it 
was  held  that  a  stock  of  goods  is  to  be  re- 
garded as  "permanently  located"  (within 
the  meaning  of  the  words  as  used  in  art.  8  of 
§  51  of  the  Constitution)  at  the  place  where 
tfae^  are  to  remain  until  sold.  The  separate 
articles,  the  court  says,  constituting  the  stock, 
may  continue  the  property  of  the  appellees 
for  a  day, a  week,  a  month,  a  year,  or  longer; 
but  until  they  are  sold  they  remain  perma- 
nently in  Baltimore,  and  are  not  moved  from 
place  to  place.  The  stock  in  trade  of  the  ap- 
pellants consisted  of  cattle,  and  the  evidence 
shows  that,  while  they  kept  this  stock  on  an 
average  of  but  one  day  in  the  week,  they  did 
have,  sometimes,  e^ery  week  at  least.  $20,000 
worth  of  cattle  on  hand:  so  that,  if  the  week 
be  regarded  as  the  unit  of  time,  and  not  the 
day,  they  may  be  said  to  keep  on  hand  all  the 
time  an  average  of  $20,000  worth  of  cattle. 
They  keep  them  there  for  sale,  and  as  they  sell, 
according  to  the  custom  and  exigencies  of  the 
l^ade,  they  replenish  with  other  stock.  Sup- 
pose, instead  of  not  being  fortunate  enough  to 
sell  each  week's  receipts  in  one  day,  it  took 
them  ten  days  to  close  them  out,  so  that  the 
second  week  s  consignment  would  be  received 
before  the  first  could  all  be  disposed  of,  this 
ease  would  then  be  substantially  like  that  in  78 
Md.,  and  no  sufficient  reason  could  be  assigned 
for  holding  that  the  cattle,  "stock  in  trade,*' 
U  L.  R.  A. 


"so  held  for  sale,"  would  not 'be  "within  the 
state"  for  the  purposes  of  taxation.  These 
cattle  are  disposed  of  rapidly,  for  the  simple 
reason  that  the  expense  of  keeping  them  on 
hand  would  in  a  short  time  destroy  the  profits 
of  the  business.  It  is  an  exigency  of  the  trade. 
Ordinary  goods  may  be  kept  on  the  shelf  for 
a  considerable  period  of  time  without  loss,  but 
cattle  must  be  sold.  The  power  of  the  state 
to  tax  an  ordinary  stock  in  trade  is  unquestion- 
able. Can  it  be'that  the  power  is  lost  by  any 
sort  of  an  exigency  that  the  special  trade  or 
class  of  goods  )nay  impose  upon  the  trader? 
When  received  by  the  appellees  in  Baltimore 
they  are  to  be  kept  an  indefinite  time  until 
sold.  The  only  disposition  to  be  made  of  them 
is  to  be  sold;  and  that  this  takes  but  one  day  is 
due  to  the  course  of  trade,  and  not  to  the  spe- 
cific purpose  of  the  firm.  They  buy  and  bring 
them  to  Baltimore,  not  for  the  temporary  pur- 
pose of  holding  them  in  Baltimore  county  one 
day,  but  until  they  are  sold,  whether  it  hJe  one 
day  or  one  year.  Therefore  they  are  not  tem- 
porarily there,  but  permanently,  for  sale;  or, 
in  other  words,  to  remain  there  permanently 
until  sold.  There  seems  to  be  no  reason  for 
holding  that  these  cattle,  brought  into  the  state 
by  the  appellants,  residents  of  the  state,  for  the 
purpose  of  supplying  their  trade,  do  not  have, 
for  the  purposes  of  taxation,  the  same  status  as 
the  goods  of  a  merchant  who  buys  in  other 
states  merchandise  for  the  purpose  of  replen- 
ishing his  stock.  When  here,  they  may  fairly 
be  "considered  as  constituting  a  part  of  the 
mass  of  the  property  of  the  state."  Appeal 
Tax  Court  v.  PatUrmn,  50  Md.  867. 

It  is  said,  however,  that  the  assessment  is 
had.  because  it  includes  the  cattle  exported. 
This  class  comprised  two  thirds  of  the  cattle 
handled.  It  is  well  settled  now  by  the  deri- 
sions of  the  Supreme  Court  of  the  United  States 
that  property  in  transit  through  the  state,  or 
from  a  point  in  the  state  to  a  point  outside,  is 
not  within  the  taxing  power  of  the  state.  That 
power  lies  with  Congress,  under  that  provision 
of  the  Federal  Constitution  (art.  1,  §  8,  cl.  3) 
which  declares  that  it  shall  have  power  "to 
regulate  commerce  with  foreign  nations,  and 
among  the  several  states  and  with  Indian 
tribes,  and  it  is  exc^sive  in  all  matters  which 
require  or  only  admit  of  general  and  uniform 
rules."  Coole}/  v.  Philaddphia  Port  Wardens, 
53  U.  a.  12  How.  299.  18  L.  ed.  996;  Brmcn  v. 
Maryland,  25  U.  S.  12  Wheat.  419,  6  L.  ed. 
678;  Walling  v.  Michigan,  116  U.  S.  446,  29  L. 
ed.  691.  But  this  provision  does  not  prohibit 
a  state  from  taxing  articles  brought  from  an- 
other state,  so  long  as  there  is  no  discrimina- 
tion against  the  product  of  other  states  or  the 
rights  of  its  citizens.  Woodruff'  v.  Parham, 
75  U.  S.  8  Wall.  123.  137,  19  L.  ed.  382,  886; 
Brown  v.  Houston,  114  U.  S.  622,  29  L.  ed. 
257.  The  mere  fact,  therefore,  that  these  cattle 
were  purchased  in  other  states,  and  brought  to 
this  state,  is  per  se  no  reason  why  they  cannot 
be  taxed  in  the  usual  manner  in  which  such 
properly  is  taxed  in  the  state,  as  a  part  of  the 
general  mass  of  the  property  of  the  state.  In 
Coe  V.  Errol,  116  U.  S.  517,  29  L.  ed.  715,  the 
supreme  court  said:  "They  cannot  be  taxed  as 
exports;  that  is  to  say,  they  cannot  be  taxed  by 
reason  or  because  of  their  exportation  or  in- 
tended exportation;  for  that  would  amount  to 
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laying  a  dutv  on  exports,  and  would  be  a  plain 
infraction  of  the  Constitution,  wbich  prohibits 
any  state,  without  consent  of  Congress,  from 
laying  any  imposts  or  duties  on  imports  or  ex- 
ports; and,  although  it  has  been  decided  .  .  . 
that  this  clause  relates  to  imports  from  and  ex- 
ports to  foreign  countries,  yet,  when  such  im- 
posts or  duties  are  laid  on  imports  or  exports 
from  one  state  to  another,  it  cannot  be  doubted 
that  such  an  imposition  would  be  a  regulation 
of  commerce  among  the  states,  and  therefore 
void  as  an  invasion  of  the  exclusive  power  of 
Congress.  .  .  .  But  if  such  goods  are  not 
taxed  as  exports,  nor  by  reason  of  their  ex 
portation  or  intended  exportation,  but  are 
taxed  as  part  of  the  general  mass  of  property 
in  the  state,  at  the  regular  period  of  assess- 
ment for  such  property,  and  in  the  usual  man- 
ner, they  not  being  in  course  of  transportation 
at  the  time,  is  there  any  valid  reason  why  they 
should  not  be  taxed  f  Philadelphia  &  R.  R. 
Co.  V.  PenJisylvania  C State  Freight  Tax  Case"), 
88  U.  8.  15  Wall.  282,  21  L.  ed.  146.  We  can- 
not hold  in  this  case  that  at  the  period  of  as- 
sessment any  of  these  cattle  were  in  course  of 
transportation.  In  the  regular  course  of  busi- 
ness the  cattle  purchased  by  the  appellants  are 
shipped  to  themselves  at  Baltimore,  to  be  there 
disposed  of  as  they  may  deem  most  advan- 
tageous to  their  own  interests.  Once  at  the 
Union  Stockyards,  the  transportation  ceases, 
until,  at  the  pleasure  of  the  appellants,  they 
are  again  shipped.  They  are  not  held  there  to 
await  a  steamer  or  a  train,  but  for  the  conveni- 
ence of  the  owners,  in  order  that  they  may  de- 
termine which  of  them  they  will  sell  in  the 
home  market  and  which  they  will  ship  to  the 
foreign,  or  any  other  disposition  they  may 
choose.  After  this  determination  is  reached, 
some  are  disposed  of  at  home  to  the  butchers, 
and  those  destined  for  other  markets  are  de- 
livered to  the  carrier  for  their  final  journey. 
Now,  it  is  proposed  to  tax  them  here,  not  be- 
cause they  come  from  another  state,  nor  as  ex- 
ports, but  in  the  same  manner  and  for  the  same 
objects,  as  all  other  property  in  the  state  is 
taxed.  The  case  of  State.  JJetmold,  v.  Engle, 
84  N.  J.  L.  425,  is  not  such  a  one  as  this. 
There  the  coal  was  mined  on  their  own  land 
by  a  company  in  Penns^vania,  and  sent  by 
rail  to  Elizabethport,  to  be  there  shipped  by 
water  to  other  markets  for  .sale.  The  court 
says:  *  'The  power  of  the  state  to  tax  the  sub- 
jects of  commerce  where  their  transit  for  the 
purposes  of  commerce  has  ceased,  and  they 
have  become  incorporated  and  mixed  up  with 
the  mass  of  property  in  the  community,  is  well 
settled.  But  that  a  tax  on  property  belonging 
to  a  citizen  of  another  state  in  its  transit  to 
market  in  another  state,  which  is  delayed 
within  this  state,  not  for  the  purpose  of  sale, 
but  merely  for  separation  and  assortment  for 
the  convenience  of  shipment  to  its  destination, 
is  a  tax  on  commerce  among  states,  is  too  plain 
to  require  argument."  In  this  case  the  place 
of  destination,  upon  their  shipment  from  the 
West,  is  Baltimore  county;  and  in  the  latter 
place  the  owners  keep  them  until  they  shall 
have  determined  what  disposition  shall  be 
made  of  them.  The  property,  then,  not  be- 
ing in  transit,  either  through  the  state,  or  from 
a  point  in  the  state  to  a  point  outside,  is  "prop- 
ny  within  the  state,*'  within  the  meaning  of 


the  statute.  But  it  is  contended  that,  even  if 
this  be  true,  the  property  is  not  properly  taxed, 
because  the  appellants  purchased  the  cattle 
with  the  intention  to  export  them;  and,  there- 
fore, to  tax  them  while  in  Baltimore  county 
would  be  within  the  provision  of  the  Constitu- 
tion of  the  United  States  prohibiting  the  state 
from  laying  imposts  or  duties  on  imports  or 
exports.  This  question  was  raised  in  the  Su- 
preme Court  in  the  case  of  Brown  v.  Houston^ 
114  U.  S.  622,  29  L.  ed.  257,  but  not  decided. 
Justice  Bradley,  speaking  for  the  court,  said: 
"A  duty  on  exports  must  «ither  be  a  duty 
levied  on  goods  as  a  condition  or  by  reason  of 
their  exportation,  or  at  least  a  direct  tax  or 
duty  on  goods  which  are  intended  for  exporta- 
tion. Whether  the  last  would  be  a  duty  on 
exports  it  is  not  necessary  to  determine. "  The 
subject  came  up  again  for  con.sideration  in  the 
case  of  Co€  v.  Errol,  116  U.  S.  517,  29  L.  ed. 
715.  The  court,  after  referring  to  what  had 
been  previously  held,  proceeded:  "But  no  defi- 
nite rule  has  been  adopted  with  regard  to  the 
point  of  time  at  which  the  taxing  power  of  a 
state  ceases  as  to  goods  exported  to  a  foreign 
country,  or  to  another  state.  What  we  have 
already  said  .  .  .  will  indicate  the  view 
which  seems  to  us  the  sound  one  on  that  sub- 
ject, namely,  that  such  goods  do  not  cease  to- 
be  part  of  the  general  mass  of  the  property  in 
the  state,  subject,  as  such,  to  its  jurisdiction, 
and  to  taxation  in  the  usual  way,  until  they 
have  been  shipped,  or  entered  with  a  common 
carrier  for  transportation  to  another  state,  or 
have  started  upon  such  transportation  in  a  con- 
tinuous route  or  journey.  .  .  .  Until  actually 
launched  on  its  way  to  another  state,  or  com- 
mitted to  a  common  carrier  for  transportation 
to  such  state,  its  destination  is  not  fixed  and 
certain.  It  may  be  sold  or  otherwise  disposed 
of  within  the  state,  and  never  put  in  course  of 
transportation  out  of  the  state."  This  decisioa 
was  based  on  the  provisions  relating  to  com- 
merce between  the  states.  But  in  Turpin  v. 
BnrgesH,  117  U.  S.  504,  29  L.  ed.  988,  the  court 
declared  the  same  rule  applicable  where  the 

foods  are  to  be  exported  to  foreign  countries, 
'hey  say:  *'A  general  tax,  laid  on  all  property 
alike,  and  not  levied  on  goods  in  course  of  ex- 
portation, nor  because  of  Iheir  intended  ex- 
portation, is  not  within  the  constitutional  pro- 
hibition." In  Ca/rrier  v.  QoMon,  21  Ohio  St. 
608,  the  rule  is  stated  as  follows:  "To  say  that 
the  simple  purchase  of  the  property,  with  an 
intention  to  remove  it,  would  relieve  it  from 
liability  to  taxation,  would  be  to  make  its  lia- 
bility depend  upon  the  mere  intention  of  the 
owner.  .  .  .  The  safer  and  better  rule  is 
.  .  .  to  consider  property  actually  in  transit 
as  belonging  to  the  place  of  its  destination,  and 
property  not  in  transit  as  property  in  the  place 
of  its  Hitus,  without  regard  to  the  intention  of 
the  owner,  or  his  residence  in  or  out  of  the 
state." 

It  is  also  objected  ibat  cattle  sold  on  com- 
mission are  included  in  this  assessment.  The 
evidence  does  not  support  this  contention.  It 
is  true  that  Mr.  Myers  testified  that  one  sixth 
of  the  cattle  sold  by  the  appellants  were  com- 
mission cattle,  but  it  does  not  appear  that  these 
were  included  in  the  assessment.  On  the  con- 
trary, Myers,  and  also  Houseman,  expressly 
aflirm  that  the  statement  which  places  his. 
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stock  in  trade— 'capital  stock"— at  $20,000,  is 
a  true  return  of  all  the  property  owned  by 
tbiem.  And  nowbere  in  tne  record  ii*  tbere  a 
word  tbat  tends  to  sbow  that  in  making  up  the 
assessment  the  commission  cattle  were  taken 
into  account.  Myers  testified  that  the  valua- 
tion was  of  the  capital  stock  or  stock  in  trade. 
Some  criticism  was  made  upon  the  words 
"capital  stock"  as  not  referring  to  the  amount 
of  stock  kept  on  hand.  As  used  here,  we 
think  the  words  "capital  stock"  are  intended 
to  refer  to  the  stock  of  the  concern,  and  not  its 
money.     Corwi^  v.  StaU,  57  Md.  2(86. 

There  is,  however,  a  fatal  omission  in  the 
method  by  which  this  assessment  was  made. 
We  do  not  think  it  can  be  regarded  as  a 
transfer  from  the  tax  books  of  Baltimore 
city.  It  was  a  new  assessment,  .so  far  as 
it  affected  the  taxable  basis  of  Baltimore 
county,  and  was  therefore  within  the  pro- 
visions of  §  145  of  art  81  of  the  Code. 
By  that  section,  where  new  property,  not 
valued  and  returned  by  the  proper  assessor 
or  collector,  is  to  be  added,  the  county  com- 
missioners must  first  notify  the  owner  by 
"written  or  printed  summons,  containin;^'  in- 
terrogatories, etc.,  and  appointing  a  certain 
day  "for  him  to  appear  and  answer;  and,  sec- 
ondly, such  notice  is  to  be  served  at  least  five 
days  before  the  day  of  hearing."  On  that  day 
the  owner  may  appear  and  answer,  and  pre- 
sent such  testimony  as  he  desires  or  the  com- 
missioners deem  necessary  to  be  heard.  It  is 
only  after  the  owner  has  been  thus  summoned, 
and  has  failed  to  answer  in  writing  on  oath,  or 
has  appeared  and  answered  orally,  and  the  re- 
turn day  has  passed,  that  the  county  commis- 
sioners can  add  such  new  property.  The  sec- 
tion excepts  from  these  provisions  such  assess- 
ments as  are  made  by  the  proper  collector  or 
assessor  who^e  duty  it  is  to  as.sess  and  return  the 
same;  but  this  exception  does  not  apply  in  this 
case,  inasmuch  as  Van  Meeter  was  merely  an 
agent,  with  no  power  to  do  more  than  report 
newly  discovered  and  mixed  properties  to  the 
commissioners.     In  this  case  a  memorandum 


was  made  by  this  agent,  and  the  entry  of  this 
upon  the  tax  books,  by  the  direction  of  the 
county  commissioners,  constituted  the  only  as- 
sessment. This  court  has  said:  "Until  the 
property  owner  was  duly  notified,  and  given 
an  opportunity  to  come  in  and  answer  as  to  the 
valuation  of  the  property  proposed  to  be 
affected,  or  had  failed  to  come  in  after  receiv- 
ing such  notice,  the  commissioners  have  no  au- 
thority or  power  either  to  increase  the  valua- 
tion of  property  already  valued  and  assessed, 
or  to  add  thereto  other  property,  not  valued 
and  returned  to  them  by  the  proper  assessors 
or  collectors,  as  provided  in  tlie statute."  "The 
statute  law  of  the  state,  applicable  to  the  case," 
the  court  preceeds  to  say,  "should  have  been 
complied  with,  and  the  notice  given  as  re- 
quired." AUeghany  Co^iniy  Comrs.  v.  Netc 
York  Jfin.  Co.  76  Md.  557. 

This  notice  not  having  been  given  as  re- 
quired by  the  statute,  this  assessment  cannot  be 
upheld. 

Decree  reeersed,  and  the  cause  remanded. 

A  petition  for  rehearing  having  been  filed, 
PaM»  J. .  in  response  thereto,  on  November 
20,  1896,  handed  down  the  following  opinion: 

We  have  carefully  considered  the  motion  for 
reargument  in  this  case,  but  do  not  think  there 
was  such  notice  as  is  required  by  the  statute. 
In  Alleghany  County  Comrf.  v.  Nem  York  Min. 
Co.  76  Md.  556,  this  court  said:  "Until  the 
property  owner  was  duly  notified,  and  given 
an  opi)ortunity  to  come  in  and  answer  as  to  the 
valuation  of  the  property  proposed  to  be  af- 
fected, or  had  failed  to  come  in  after  receiving 
such  notice,  the  commissioners  have  no  author- 
ity or  power  either  to  increase  the  valuation  of 
property  already  valued  and  assessed,  or  to  add 
thereto  other  property  not  valued  and  returned 
to  them  by  the  proper  assessors  or  collectors, 
as  provided  in  the  statute."  Without  discuss- 
ing tbe  mater  further,  we  are  of  opinion  thia 
i8  conclusive  of  the  ca.se  upon  this  point. 
The  motion  for  reargument  is  therefore  over- 
ruled. 


MONTANA  SUPREME  COURT. 


STATE  of  Montana,  ex  rel.  Elmer  H.  MET- 

CALF, 

r. 

Charies  Q.  JOHNSON. 


(. 


.  Mont.. 


.) 


1.  AstSrte  coiiTentioii  nominatincf  eaa- 
did&tes  will  not  be  reeofrnlied  so  as  to 

permit  the  names  of  the  nominees  to  appear  on 
an  official  ballot  when  it  was  held  by  only 
twenty-one  per8ona,repre8entin8r  only  one  fourth 
of  tbe  precinots  of  a  single  county,  wbo  met 
without  any  call  for  a  convention  or  any  notices 
given  except  by  word  of  mouth,  or  any  election 
as  delegates,  or  any  credentials,  and  immediately 
asBumed  to  form  a  new  party  and  organize  them- 
selves into  a  county  convention,  and  then  on  tbe 
same  evening  Into  a  state  convention. 

2.  ▲  eounty  eooTentlon    whose  nomi- 


nees will  have  a  rifrht  to  appear  on  an 
olllcial  ballot  cannot  be  held  by  twenty-one 
persons,  coming  from  but  one  fourth  of  the  pre- 
cincts in  the  county,  who  met  and  assumed  to 
form  a  new  party  without  any  credentials  or 
election  as  delegates,  or  any  call  for  a  conven- 
tion, or  any  notice  except  by  word  of  mouth. 

(October  22, 1806.) 

APPLICATION  for  an  injunction  to  restrain 
defendant  from  printing  on  tbe  official  bal- 
lots the  names  of  certain  persons  who  were 
claimed  to  have  been  nominated  as  candi- 
dates for  public  offices  to  be  filled  at  a  com- 
ing^election.     Granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thompson  Campbell  for  relator. 

Meaarft.  F.  T.  McBride,  L.  J.  Haodlton* 
and  John  F.  Forbis  for  respondent. 


NoTK.— For  tbe  right  to  nominate  candidates  in  j 
a  masB  convention  under  modern  ballot  laws,  see 
Manston  v.  Mcintosh  (Minn.)  'J»  L.  R.  A.  605.    See  ' 
34  L.  R.  A. 


also  the  case  next   following.  State,  Russell,  v. 
Tooker  iMont.)  pOKt,  315. 
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Hunt.  J.,  delivered  the  opinion  of  the 
court : 

The  petitioner  asks  for  an  injunction  to  re- 
strain the  county  clerk  of  Silver  Bow  county 
from  printing  upon  the  official  ballot  for  that 
county  the  nominees  of  the  Citizens'  Silver 
party  as  they  appear  by  the  certificates  on 
file  with  the  county  clerk  of  Silver  Bow  coun- 
ty. Answer  was  filed,  and  testimony  heard 
by  this  court.  The  facts  in  evidence  before 
us  are  these :  On  October  1 ,  1896,  at  8  o'clock 
i>.  M. ,  there  assembled  at  the  council  chamber 
of  the  city  hall  at  Butte  a  gather inir  of 
twenty  or  thirty  persons,  electors  of  Silver 
Bow  county,  Montana.  These  persons  met 
in  response  to  invitations  extendi  by  Mr.  J. 
A.  Baker  and  several  others.  The  exact  cir- 
cumstances under  which  they  came  together 
were  detailed  by  Mr.  Baker  as  follows  : 

O.  Do  you  know  whether  there  was  any 
call  made  for  this  meeting? 

A.  The  manner  in  which  this  call  was 
made  was  from  hand  to  hand  and  from  mouth 
to  mouth. 

Q.  By  whom? 

A.  By  the  electors  of  Silver  Bow  county. 

O.  When  was  this  call  given? 

A.  Several  days  before  the  meeting ;  two 
•days,  perhaps  three. 

0.  Don't  you  know? 

A.  I  do  not  know. 

Q.  You  participated? 

A.  I  did.  I  invited  people  perhaps  three 
or  four  days  before  the  meeting  was  called. 
I  invited  gentlemen  whom  I  knew  to  be  in 
sympathy  wth  the  principles  of  the  financial 
plank  of  the  party. 

Q.  Were  any  notices  given  to  any  other 
counties,  or  electors  of  any  other  counties,  to 
come  in  and  participate? 

A.  No.  sir. 

Q.  You  did  not? 

A,  No,  sir. 

Q.  Do  you  know  whether  anybody  else  gave 
any  notice? 

A.  No,  sir ;  I  do  not  know. 

Q.  Don't  you  know  that  they  did  not? 

A.  Well,  I  can't  say. 

Q.  Was  there  any  notice  published  in  the 
papers? 

A.  No,  sir. 

Q,  Now,  when  you  did  assemble,  how  did 
jou  determine  as  to  who  had  a  right  in  the 
meetini?? 

A.  The  gentlemen  who  did  assemble  were 
supposed  to  be  gentlemen  who  were  invited  to 
the  meeting,  and  were  electors  of  that  party. 

When  thus  assembled,  Mr.  William 
Thompson  was  elected  as  temporary  chair- 
man, and  Mr.  J.  A.  Baker  temporary  secre- 
tary. These  gentlemen  were  made  permanent 
officers.  Then  the  gathering  appointed  sev- 
eral committees,  and  thereafter  at  once  or- 
ganized itself  into  a  political  party  to  be 
known  as  the  "  Citizens'  Silver  Party, " — "  the 
beginning,  **  testified  the  secretary.  **of  a  new 
national  party."  Directly  after  this  import- 
ant epoch  in  the  history  of  this  new  national 
organization,  and  without  pursuing  the  com- 
mon ceremony  of  a  call  for  a  convention,  it 
proceeded  as  a  "county  convention"  to  con- 
sider the  report  of  a  committee  recommend - 
"4  L.  R.  A. 


ing  nominations  for  candidates  for  district 
court  judges  and  county  officers  of  Silver  Bow 
county.  The  report  of  the  committee  recom- 
mending certain  names  was  adopted,  and  a 
complete  ticket  nominated  forthwith  by  ac- 
clamation. The  county  ticket  so  nominated 
was  identical  with  the  Republican  county 
ticket,  or  ''Auditorium  ticket,"  and  which 
we  are  not  asked  to  disturb.  No  resolutions 
or  platform  was  adopted,  **  it  appearing, "  the 
minutes  recite,  "to  the  convention,  from 
statements  made  in  the  convention,  that  a 
state  convention  of  the  Citizens'  Silver  party 
had  been  called  to  meet  on  October  1,  1896, 
at  the  council  chamber,  city  hall,  Butte,  at 
8  o'clock  p.  M.  of  that  day,  and  that  the 
electors  and  delegates  to  that  convention  were 
ready  to  meet  upon  the  adjournment  of  the 
county  convention,  and  that  the  said  state 
convention  would  probably  adopt  resolutions 
setting  forth  the  principles  of  the  party.  It 
was  therefore  the  sense  of  the  convention  that 
the  county  convention  should  not  adopt  any 
resolutions  as  a  county  convention,  but  would 
be  bound  by  such  resolutions  as  the  state  con- 
vention should  adopt  as  a  declaration  of  its 
principles."  The  "county  convention"  then 
adjourned  sifie  die.  Then  at  once  followed  a 
"state  convention  of  the  Citizens*  Silver 
party.**  Mr.  McMillan  was  chairman,  Mr. 
Baker,  secretary.  The  same  gentlemen  who 
had  composed  the  county  convention  made 
up  the  so-called  "state  convention ;"  that  is 
to  say,  the  persons  composing  the  county 
convention  simply  assumed  to  act  in  a  differ- 
ent capacity.  Only  one  roll  of  delegates  was 
kept  for  both  conventions.  It  showea  twenty  • 
one  names  of  persons  as  present.  The  body 
nominated  Hon.  Martin  Maginnis,  Henry  L. 
Frank,  and  Daniel  Brown.  Esqs.,  as  presi- 
dential electors,  and  voted  to-  leave  the  bal- 
ance of  the  state  ticket  blank.  Resolutions 
favoring  free  coinage  of  silver  by  the  United 
States  independently  of  any  other  nation  were 
adopted,  and  the  "state  convention"  ad- 
journed. No  call  for  a  state  convention  was 
ever  given  ;  no  delegates  to  the  state  conven- 
tion were  ever  elected  by  any  county  conven- 
tion ;  no  credentials  were  ever  given  to  any  / 
such  deletrates  by  anyone  ;  no  notice  through- 
out the  state,  or  any  county  in  it,  was  at- 
tempted to  be  published  by  way  of  notice  of 
a  state  gathering  of  this  new  party ;  and  no 
delegates,  other  than  the  twenty-one  persons 
already  referred  to,  participated.  The  whole 
history  of  the  party  covered  one  short  even- 
ing. It  originated  one  minute,  convened  as 
a  county  convention  the  next,  convened  as  a 
state  convention  the  next,  then  promulgated 
its  principles,  and  adjourned.  We  douot  if 
political  history  records  the  undertaking  of 
another  so  vast  a  work  as  this  in  so  brief  a 
time ! 

But,  now  that  the  facts  are  subiected  to  the 
severe  test  of  impartial  judicial  investiga- 
tion, we  find  them  wholly  insufficient  to  sus- 
tain the  action  of  the  assemblage  either  in  at- 
tempting to  nominate  county  or  state  officials, 
and  we  are  satisfied  by  all  the  evidence  that 
the  real  object  of  the  nomination  of  the  Citi- 
zens' Silver  ticket  was  to  place  the  Republi- 
can nominees  beneath  the  Democratic  elec- 
toral ticket.     Let  us  grant  that  a  new  na- 
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State,  ex  rel.  Mbtcalf.  v.  Johkson. 
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tioDtti  party  was  orffanized.  Yet,  even  so, 
how  can  a  few  individuals,  coming  from 
but  one  fourth  of  the  votin/?  precincts  of 
one  county,  without  any  notice  to  the  elect- 
ors of  the  state,  organize  a  state  convention 
representing  such  an  organized  party  and  its 
principles?  The  very  underlying  principle 
of  convention  organization  is  in  representa- 
tion. This  principle  pervades  every  political 
system  in  our  form  of  popular  government. 
It  was  recognized  in  May,  1787,  when  the  Fed- 
eral systeni  was  revised  by  the  Philadelphia 
convention  of  delegates  from  the  states  at 
the  outset  of  the  government,  and  has  steadily 
xrown  to  be  a  common  form  of  izriving  ex- 

Sression  to  the  choice  of  the  people  by  whom 
elegates  are  usually  chosen.  As  political 
parties  have  grown  and  become  the  medium 
of  declarations  of  principles  of  electors,  so 
ttie  convention  system  has  become  a  common 
part  of  political  machinery  as  the  means  of 
putting  candidates  before  the  people.  Na- 
tional party  conventions  have  nominated 
presidential  candidates  since  1882.  Some- 
what recently,  in  the  growth  of  electoral 
reform,  legislation  has  come  to  recognize 
the  existence  of  political  party  conventions  ; 
and  .the  statutes  of  many  states,  including 
those  of  Montana,  have  briefly  put  in  definite 
form  the  rule  that  a  convention  is  an  organ- 
ized assemblage  of  electors  or  dele^irates  rep- 
resentinf?  a  political  party  or  principle. 
This  definition  cannot  be  separated  into 
wholly  independent,  divisible  parts.  The 
assemblage  must  not  only  be  an  organized 
one,  but  the  electors  as  well  must,  when  so 
organized,  represent;  a  political  party  or  prin- 
ciple. Thus  a  convention  must  be  a  repre- 
sentative body.  Now,  if  we  are  right  in 
this  reasoning,  this  representation  is  of  elect- 
-ors  of  the  party  to  whom  the  candidates  of 
the  convention  are  to  be  submitted  for  elec- 
tion to  office.  And  this  representation  must 
be  what  the  statute  implies,— a  gathering  of 
electors  springing  from  the  electors  who  com- 
pose a  political  party  or  adhere  to  a  politi- 
-cai  principle.  If  such  electors  fail  or  de- 
cline to  send  delegates  to  the  convention, 
or  if  the  delegates  sent  disagree  or  act  un- 
wisely, then  other  matters  may  arise ;  but 
there  can  be  no  representation  without  the 
presence  of  electors  fairly  represent! ne  the 
party,  or  without  some  opportunity  having 
been  given  to  the  electors  to  say  wliether  or 
not  they  desire  their  party  or  principle  to  be 
represented.  This  was  the  doctrine  of  the 
Woody  Ctise  (Mont.)  46  Pac.  870,  and  is  now 
reaffirmed.  Here,  in  this  case,  we  find  an 
attempted  state  convention  of  an  organized 
party,  made  up  of  a  few  persons,  without 
credentials,  voluntarily  coming  from  but 
nine  precincts  of  one  county  in  a  great  state, 
and  no  attempt  at  giving  to  the  electors  of 
the  party  in  other  precincts  or  counties  a 
•chance  to  participate  in  the  assemblage ! 
The  whole  theory  of  representation,  as  fairly 
intended  by  the  law,  was  entirely  ignorecf. 
The  vigorous  authority  of  the  electors  of 
the  party  was  lacking,  and,  unless  relief  is 
granted  in  sucli  cases,  the  voters  of  the  state 
who  are  members  of  an  existing  political 
ptiTtj  may  be  confronted  with  a  ballot  con- 
t^tinmg  the  names  of  persons  in  whose  nom- 
a4L.R.  A. 


inatioD  they  had  no  opportunity  whatever  to 
take  part  by  delegate  representation.  We  can- 
not assent  to  such  a  method  as  a  convention 
nomination  of  candidates.  A  political  con- 
vention is  to  a  certain  extent  a  law  unto  itself, 
and  the  right  to  assemble  in  convention  is  one 
that  must  be  always  upheld,  but  whether  there 
has  been  a  convention  with  authority  to  nomi- 
nate candidates  is,  under  conditions  of  fact, 
one  that  must  be  determined  by  applying  tlie 
statute  law  of  the  state.  The  duty  of  the 
court,  therefore,  in  this  case  is  to  subject  the 
methods  employed  to  form  a  convention  to 
such  examination  as  any  other  case  properly 
presented  to  a  court  would  be.  We  have  done 
so,  and  our  conclusion  is  that  there  was  no 
state  convention  held,  and  the  writ  must  issue 
as  prayed  for. 

These  views  apply  to  the  so-called  * 'county 
convention."  The  electors  of  the  new  party 
in  Silver  Bow  county  had  no  fair  notice  of  any 
convention,  and  no  opportunity  to  be  repre- 
sented by  delegates,  and  were  not  represented, 
except  by  a  few  projectors  of  the  new  party. 
The  action  of  the  body,  therefore,  as  a  county 
convention,  cannot  be  sustained,  and  it  must 
be  nullified. 

All  questions  of  practice  are  passed.  StaU, 
Bustielf.,  V.  Tooker  (Mont.)  poet,  815. 

Lei  the  irrit  of  injunction  iwved  enjoining 
the  county  clerk  from  putting  the  no- called  **Cit- 
iUM*  Sitter  Ticket*'  upon  the  official  ballot  be 
made  permanent. 

As  it  appears  to  the  court  that  the  secretary 
of  state  has  certified  the  Citizens'  Silver  party 
electoral  ticket  to  all  of  the  county  clerks 
throifghout  the  state,  the  attorney  general  is 
hereby  directed  to  notify  each  and  every 
county  clerk  of  this  decision,  and  to  order  them 
to  omit  the  said  ticket  from  the  official  ballots 
of  their  respective  counties. 


Pemberton* 

concur. 


Ch.  J.,   and  De  Witt,  J. 


STATE    of    Montana,    ejt    rel.    Edward    C. 
RUSSELL. 
r. 
John  S.  TOOKER. 


( Moot.. 


1.  Nominations  cannot  be  made  by  a 
petition  filed  with  a  county  clerk  and  recorder 
80  as  to  entitle  the  names  of  the  nominees  to  be 
placed  upon  an  official  ticket  as  candidates  of  a 
party. 

8.  Nominations  by  a  self-constituted 
county  comuiittee  of  an  aileflred  party  can- 
not be  made  so  as  to  appetir  on  an  official  ticket 

•  when  no  power  has  been  delefrated  to  such  com- 
mittee by  any  convention  of  the  jiarty. 

8.  A  nomination  by  a  political  club  can- 
not be  recogfnised  as  that  of  a  county  oon- 
ventiim  when  the  participants  did  not  consider 
themselves  a  convention  and  the  minutes  kept 
were  those  of  the  club,  and  there  had  been  no 
call  or  notice  of  a  convention  or  any  election  of 
delegates,  and  no  primaries  had  been  held. 

(October  22,  1896.) 


Note.— 5^'e  the  preceding  case  of  State,  Metcalt, 
v.  Johnson,  ante,  313. 
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PETITION  for  an  injunction  to  restrain  de- 
fendant from  printing  on  the  official  bal- 
lots the  names  of  certain  persons  who  were 
claimed  to  have  been  nominated  as  candidates 
for  certain  offices  to  be  elected  at  a  coming 
election.     Granted. 

The  facts  are  stated  in  the  opinion. 

Messrs,  E.  D.  Weed  and  Oliver  T. 
Crane*  for  relator: 

The  law  provides  only  two  methods  by 
which  nominations  for  office  may  be  made, 
and  the  names  placed  on  the  official  ballot. 
The  first  method  is  by  a  convention  or  organ- 
ized assemblage  of  electors  as  provided  by 
^^  1310.  1811,  and  1318,  Pol.  Code;  and 
the  second  by  a  certificate  signed  by  the  re- 
quired number  of  electors  in  the  manner  and 
as  provided  in  Pol.  Code,  §  1813. 

A  certificate  signed  by  the  electors,  com- 
monly called  a  petition,  does  not  entitle  the 
persons  named  therein  as  candidates  to  have 
their  names  printed  on  the  official  ballot  under 
or  as  part  of  the  Silver  Republican  party  ticket 
or  under  any  other  ticket. 

State,  Woody,  v.  ^o^ireW  (Mont.)46Pac.  870; 
PhUips  V.  tSirtis  (Idaho)  38  Pac.  405;  Atkeson 
v.  Lay,  115  Mo.  538. 

A  caucus  not  held  at  a  place'where  caucuses 
of  the  party  are  usually  held  or  called  by  any 
one  having  authority,  for  which  insufficient 
notices  were  given,  and  not  attended  by  such 
a  number  of  electors  of  the  party  as  to  take 
the  place  of  a  proper  official  call  and  due  no- 
tice, is  not  such  a  primary  meeting  of  electors 
held  under  the  rules  of  a  party  as  can  make 
and  certify  nominations. 

Be  Wilkeibarre  Twp.  Nominations.  7  Kulp, 
529;  Re  Ingram,  3  Pa.  Dist.  R.  272;  Re  Craig, 
Id,  274;  Allegheny  City  Elections,  12  Pa.  Co. 
Ct.  660. 

The  entire  body  of  electors  belonging  to  a 
particular  party  residinjj^  in  a  county,  town, 
district,  circuit,  or  precinct  who  are  entitled 
to  vote  for  the  candidate  at  the  election,  have 
a  right  to  join  in  his  nomination. 

StaU,  Btoomfield,  v.  Weir,  5  Wash.  84. 

A  majority  of  the  persons  who  took  part  in 
that  alleged  convention  also  took  part  in  the  Re- 
publican primaries,  and  some  of  them  in  the 
county  Republican  convention,  and  thereby 
joined  in  nominating  other  persons  for  the 
same  office;  and  the  officers  of  the  so-called  con- 
vention were  members  of  the  Republican  coun- 
ty convention. 

Philips  V.  Curtis,  supra;  State,  (yMalley,  v. 
jA»ueur.  108  Mo.  258;  Re  Wooduxyrth,  16  N.  Y. 
Supp.  152. 

When  persons  who  are  not  entitled  to  vote 
are  permitted  to  vote  by  the  officers  conduct- 
ing the  election  or  convention,  it  vitiates  the 
election,  and  it  is  void.  • 

Re  Gibbons'  Nomination,  5  Pa.  Dist.  R.  194; 
Re  Winton's  Sominations,  2  Lack.  L.  News, 
1 3;  McCrary ,  Elections,  p. 441,  §  184;  Judldns  v. 
ma,  50  N.  H.  140. 

A  convention  having  authority  to  make 
nominations  may  delegate  authority  to  a  com- 
mittee appointed  by  it  to  fill  vacancies  or  make 
nominations  after  the  convention  fails  to  nomi- 
nate. But  that  committee  derives  its  authority 
from  the  convention  or  primaries,  and  can  only 
exercise  the  authority  thus  specifically  dele- 
gated. 

State,  Pigott,  v.  'Henton,  13  Mont.  325. 
34  L.  R.  A. 


I     Messrs.  T.  C.  Bach,  E.  C.  Boon,  and  J. 
W.  Kinsley  for  respondent. 

De  Witt,  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  in  this  court  to  re- 
strain the  county  clerk  and  recorder  of  Lewis 
and  Clarke  county  from  printing  on  the  official 
ballot  to  be  voted  at  the  next  election  the  names 
of  certain  persons  as  candidates  of  the  Silver 
Republican  party,  which  names  were  certified 
to  the  county  clerk  as  of  persons  having  been 
nominated  as  candidates  of  that  party  by 
methods  which  relator  asserts  are  illegal.  Ob- 
jections are  made  by  respondent's  counsel  to 
the  form  of  this  action.  It  is  argued  by 
relator,  however,  that  the  action  is  properly 
brought,  under  the  authority  of  Chuniasero  v. 
Potts,  2  Mont.  242;  Territory,  Tanner,  v.  Potts, 
3  Mont.  364.  and  other  later  decisions  of  this 
court.  If  the  action  is  not  properly  brought^ 
and  upon  investigation  we  should  be  obliged 
to  so  hold,  the  result  would  be  that  a  new  pro- 
ceeding must  be  commenced  in  order  to  obtain 
a  judgment  on  the  merits.  The  same  remarks- 
apply  to  five  other  election  ballot  cases  which 
are  now  (October  22d)  before  us,  and  the  hear- 
ing  of  which  has  occupied  us  all  of  the  last 
four  days.  These  are  cases  of  great  public 
interest.  Counsel  inform  us  that  the  ballots^ 
must  be  published  to-morrow,  and  that  there 
is  barely  time  to  print  them.  For  these  reasons^ 
we  shall  approve  the  form  of  the  actions  pro 
forma,  but  shall  not  consider  this  decision  as. 
to  this  matter  of  practice  binding  in  the  future, 
if  the  question  shall  be  at  any  time  fully  ar- 
gued, and  we  have  time  to  delil)erately  con- 
sider it.  Public  policy  and  public  interest 
demand  an  immediate  decision  of  this  case  on 
the  merits,  and  justify  us  in  thus  passing  the 
question  of  practice. 

It  was  attempted  to  get  the  names  of  a  cer> 
tain  list  of  persons  upon  the  official  ballot  of 
Lewis  and  Clarke  county  by  three  different 
methods: 

First:  A  petition  was  filed  with  the  respon- 
dent clerk  and  recorder  nominating  these  per- 
sons for  their  respective  offices  as  candidates 
of  the  Silver  Republican  party.  The  nomina- 
tions could  not  be  made  bv  Uiis  method,  and 
the  procedure  did  not  entitle  these  persons  to- 
be  placed  upon  the  official  ticket  as  candidates 
of  the  Silver  Republican  partv.  State,  Woody, 
V.  i2t?ii«W  (Mont.)  46  Pac.  370. 

Second.  A  certificate  was  filed  nominating 
these  same  persons,  and  purporting  to  certify 
their  nomination  as  by  the  county  central 
committee  of  the  Silver  Republican  party* 
But  no  convention  of  the  Silver  Republican 
party  bad  ever  delegated  this  power  to  a  com- 
mittee. State,  Pigott,  v.  Benton,  13  Mont. 
306.  This  committee,  therefore,  had  no  power 
delegated  to  them  from  the  convention  of  their 
party.  There  was  some  attempt  to  show  that 
this  committee  derived  this  power  by  delega- 
tion from  the  chairman  of  the  state  central 
committee  of  the  Silver  Republican  party  to- 
the  member  of  that  committee  in  and  for  the 
county  of  Lewis  and  Clarke,  and  from  that 
meml)er  to  the  county  central  committee  of 
the  Silver  Republican  party.  Testimony  was 
taken  by  us  upon  disputed  questions  of  fact, 
and,  among  other  things,  the  chairman  of  the 
state  committee  testifi^  that  he  did  not  dele> 
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i^te  to  the  member  of  Lewis  and  Clarke  county 
the  power  to  nominate  a  county  ticket,  nor  did 
he  consider  that  he  had  power  to  delegate 
such  authority  in  local  affairs.  This  disposes 
of  the  alleged  nomination  by  petition  and  by 
the  central  committee.  They  are  each  wholly 
invalid. 

Third.  A  certificate  was  filed  nominating 
these  same  persons,  purporting  upon  its  face 
to  be  that  of  a  county  convention  of  the  Silver 
Republican  party.  Upon  this  alleged  certifi- 
cate respondent's  counsel  relies.  The  question, 
then,  remains  for  decision  whether  the  alleged 
county  convention  purporting  to  nominate 
these  persons  was  in  fact  a  convention  of  the 
Silver  Republican  party  of  the  county  of 
Lewis  and  Clarke.  Upon  this  question  evi- 
dence was  taken. 

We  think  that  the  only  question  before  us  is 
whether  these  persons  are  entitled  to  go  upon 
the  ballot  as  party  nominees:  that  is,  as  candi- 
dates of  the  Silver  Republican  party.  State, 
Woody,  V.  Rotwitt,  supra.  The  question  of 
their  going  upon  the  ballot  as  Independents,  or 
as  nonparty  candidates,  we  do  not  think  is  be- 
fore us.  Every  fact  in  the  pleadings  and  evi- 
dence contradicts  any  suggestion  that  anyone 
pretended  that  these  persons  were  Independ- 
ents or  nonparty  candidates.  There  is  not  a 
syllable  in  the  testimony  tg  indicate  that  the 
persons  endeavoring  to  make  these  nominations 
ever  intended  to  attempt  to  place  their  candi- 
dates upon  the  ballot  as  Independents.  The 
question  then  remains.  Did  a  party  conven- 
tion nominate  these  people?  Section  1810  of 
the  Political  Code  is  as  follows:  "Any  con- 
vention or  primary  meeting  held  for  the  pur- 
pose of  making  nominations  to  public  office, 
or  the  numtier  of  electors  required  in  this  chap- 
ter, may  nominate  candidates  for  public  office 
to  be  filled  by  election  in  the  state.  A  conven- 
tion or  primary  meeting  within  the  meaning 
of  this  chapter  is  an  organized  assemblage  of 
electors  or  delegates  representing  a  political 
party  or  principle."  We  are  of  opinion  that 
the  only  reasonable  view  of  the  evidence  is  that 
these  alleged  candidates  were  nominated  simply 
by  a  political  club  in  the  city  of  Helena,  county 
of  Lewis  and  Clarke,  called  the  "Republican 
Silver  Club."  We  have  before  us  the  minutes 
of  the  club,  and  the  evidence  of  persons  and 
members  who  were  present  at  the  proceedings. 
It  is  perfectly  apparent  that  the  club,  in  acting, 
was  not  a  convention  representing  the  Silver 
Republican  party;  nor,  indeed,  did  those  per- 
sons participating  in  the  proceedings  consider 
themselves  a  convention.  There  is  not  a  min- 
ute of  a  convention.  The  minutes  are  all  of 
the  Silver  Republican  Club.  To  be  sure,  wit- 
nesses on  the  stand  make  statements  that  the 
Silver  Republican  Club  of  Helena  and  the 
Silver  Republican  party  were  one  and  the  same 
thing:  but  we  look  beyond  bare  statements  and 
forms  of  speech,  and  endeavor  to  arrive  at  the 
real  substance  of  the  proceedings.  We  find 
that  the  officers  acted  as  officers  of  the  club,  and 
did  not  pretend  to  be  officers  of  a  convention. 
No  primaries  were  ever  held.  No  call  for  a 
convention  was  ever  made,  nor  was  any  per- 
son ever  elected  as  a  delegate  to  a  convention, 
and  no  notice  was  given  that  a  convention  was 
to  be  held.  It  is  in  evidence  that  a  daily  news- 
paper in  Helena  published  as  news  items  the 
Uh.IL  A. 


i  proceedings  and  intentions  of  this  club,  but 
these  were  simply  narrations  by  a  newspaper 
reporter,  and  published  as  news.  To  pretend 
that  such  news  items  were  notices  of  a  conven- 
tion seems  to  us  to  reach  the  ppint  of  absurd- 
ity. It  is  claimed  that  a  banner  was  strung 
across  the  street,  which  gave  notice:  but  the 
banner  was  an  ordinary  political  one.  giving 
the  name  of  the  club,  and  stating  that  it  met 
every  Wednesday  evening.  It  is  a  very  violent 
stretch  of  imagination  to  pretend  to  call  this  a 
notice  of  a  convention.  To  construe  the  pro- 
ceedings of  this  club  as  a  convention  is  con- 
trary to  all  ideas  of  political  conventions 
among  the  American  people.  The  Silver  Re- 
publican party,  it  was  stated  in  the  evidence, 
was  a  wmg  of  the  Republican  party.  If  it 
were  a  wing,  it  naturally  inherited  the  polit- 
ical practices  of  the  Republican  party.  No 
one  pretends  that  the  Republican  party  had 
any  such  usages  or  customs,  or  ever  held  con- 
ventions in  any  such  manner  as  this.  Upon 
this  question  the  evidence  of  the  presiding  offi- 
cer of  the  club,  Mr.  Reece,  is  interesting.  It 
was  he  who  signed  as  chairman  the  certificate 
of  nomination.  After  hU  signature  appear 
these  words:  "Chairman  and  Presiding  Officer 
of  Said  Convention  or  Organized  Assemblage 
of  Electors  of  the  Silver  Republican  Party. 
Business:  Land  attorney.  Business  address: 
Helena.  Montana."  Thib  signature  was  shown 
to  the  witness,  and  he  testiiied  that  he  did  not 
know  what  he  signed;  that  Mr.  Kinsley  asked 
him  to  sign  it;  that  he  did  so  hurriedly.as  hewas 
leaving  his  office.     This  (question  was  asked: 

Had  you  any  idea  that  evening,  during  the 
whole  process  of  the  meeting,  that  it  was  any- 
thing else  than  a  meeting  of  the  Silver  Repub- 
lican Club? 

A.  My  understanding  was  that  it  was  a  meet- 
ing of  the  Silver  Republican  Club. 

When  did  you  first  know  that  it  was  called 
a  convention*? 

A.  After  the  certificate  was  filed. 

He  stated  further  that  he  did  not  believe  he 
was  presiding  over  a  convention,  and  that  he 
did  not  know  that  any  was  called.  In  reply 
to  a  Question  by  one  of  the  justices,  he  said: 
"I  did  understand  it  was  a  certificate;  that 
these  persons  were  the  nominees  of  the  Silver 
Republicans;  but  I  did  not  understand  that  I 
presided  over  a  Silver  Republican  convention." 

This  testimony,  let  it  be  remembered,  whs 
that  of  the  presiding  officer  of  the  club  and 
the  officer  who  signed  the  certificate  of  nomi- 
nation filed  with  the  county  clerk.  And  we 
are  asked  to  call  this  sort  of  a  proceeding  a 
party  county  convention.  We  decline  to  do 
so.  "No  matter  with  what  force  some  of  the 
members  of  the  club  assert  that  the  club  and 
the  party  were  the  same  thing,  still,  when  we 
reach  the  real  substance  of  the  whole  proceed- 
ing, it  seems  to  us  wholly  absurd  to  contend 
that  this  proceeding  was  a  convention. 
Furthermore,  it  appears  that  the  Silver  Re 
publican  Club  has  some  400  members.  Thejte 
proceedings  were  participated  in  by  30  to  50 
members.  It  is  claimed  that  this  was  the 
action  of  a  political  party.  We  have  evidence 
before  us  of  what  the  Silver  Republican  party 
is  claimed  to  be,  and  what  are  a  so-called 
Silver  Republican'?  political  principles.  These 
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priDcipIes  are  stated  by  wilneases  to  be  simply 
tliat  a  Silver  Republican  is  one  who  has  been  a 
Republican,  and  who  indorses  the  whole  of  the 
national  Republican  platform  of  1896.  except 
the  financial  plank;  and  as  to  the  financial  ques- 
tion his  position  is  the  advocacy  of  the  free 
and  unlimited  coinage  of  silver  at  the  ratio  of 
16  to  1  by  the  United  States,  independent  of 
any  other  nation.  Such  is  the  evidence  before 
UM,  and  such,  for  the  purposes  of  this  case, 
must  be  considered  the  fact.  We  do  not  pre- 
tend to  deny  the  right  of  a  political  party  in 
convention  assembled  to  nominate  a  ticket 
composed  of  members  of  its  own  party,  and 
also  those  of  other  parties,  but  we  think  the 
natural  presumption  from  history  is  that,  as  a 
rule,  political  conventions  nominate  candidates 
from  the  ranks  of  their  own  party.  But  the 
alleged  convention  in  this  case  nominated  a 
ticket  composed  of  Republicans,  Silver  Re- 
publicans, Democrats,  and  Populists.  A  very 
large  majority  of  this  ticket — that  is  to  say,  a 
majority  of  16  to  8 — was  of  men  other  than 
Silver  Republicans,  and  of  men  already  in 
nomination  upon  the  Republican.  Democratic, 
and  Populist  county  tickets.  We  are  of  opin- 
ion, therefore,  that  this  is  additional  evidence 
tending  to  show  that  the  a.s.sembly  which  nomi- 
nated the  persons  In  question  was  not  a  con- 
vention of  the  Silver  Republican  part^r.  Let 
it  be  remembered  that  we  do  not  question  the 
right  of  a  convention  to  make  such  nomina- 
tions if  they  please:  but  when  the  question  in 
controversy  is  whether  or  not  an  assemblage 
was  a  convention,  the  fact  that  it  has  done  that 
which  is  wholly  contrary  to  the  history  of 
political  conventions  is  some  evidence  against 
the  claim  of  the  assemblage  to  be  a  convention ; 
for  when  it  nominates  a  vast  majority  of  its 
candidates  from  among  the  ranks  of  its 
enemies  it  is  doing  that  which  is  at  least  extraor- 
dinary as  convention  action. 

The  respondent's  counsel  earnestly  argue 
that  any  number  of  men.  however  small,  may 
organize  a  political  party.  This  will  not  be 
denied  at  this  time  or  place.  But  that  is  not 
the  question  for  consideration. 

The  question  here  is  whether  or  not  a  politi- 
cal party  held  a  convention.  We  have  slated 
above  our  reasons  for  holding  that  the  evidence 
shows  that  this  was  not  a  donvention  under 
the  statute  or  under  the  usages  or  customs  of 


political  parties.  It  must  be  remembered  thai 
this  is  an  action  in  equity,  and  that  this  court  is 
sitting  as  an  equity  court.  It  is  our  duty  to 
arrive  at  the  real  substance  of  things.  These 
cases  must  each  stand  upon  their  own  facts, — 
a  doctrine  to  which  we  gave  particular  empha- 
sis in  StaekpoU  v.  Hallahan,  16  Mont.  40,  28 
L.  R.  A.  502.  Regarding  the  real  facts  of  this, 
case  as  they  have  been  presentai  to  us  by  the 
pleadings  and  by  the  evidence,  we  cannot,  in 
any  equity  or  good  conscience,  concede  that 
the  assemblage  which  nominated  these  persons 
was  in  any  sense  a  county  convention  of  the 
Silver  Republican  party.  It  seems  to  have 
been  sought  by  the  respondent  to  show  by  the 
evidence  which  the  counsel  introduced  that 
the  alleged  convention  under  consideration  was^ 
a  parallel  to  the  state  convention,  which  con- 
vention, representing  all  the  electors  of  the 
state,  deliberately  and  formally  divided  itself 
into  two  conventions  which  two  conventions 
each  then  proceeded  to  nominate  presidential 
electors  and  congressmen.  The  facts  in  regard 
to  the  state  convention  were  introduced  in  evi- 
dence. But  without  discussing  them  at  any 
length  at  this  time  we  will  leave  them  with  the 
remark  that  the  facta  in  regard  to  the  state  con- 
vention are  very  widely  distinguished  from  the 
proceedings  of  the  assemblage,  which  nomi- 
nated these  persons  under  consideration.  The 
judgment  in  equity  cases  is  not  controlled  by 
the  prayer  for  relief.  Davis  v.  Davis,  9  Mont. 
268;  KUinschmidt  v.  fiteele,  15  Mont.  188.  We 
are  of  opinion  that  the  facts  shown  entitle  the 
plaintiff  to  an  injunction  restraining  the 
county  clerk  and  recorder  from  placing  upon 
the  official  ballot  as  candidates  of  the  Silver 
Republican  part}'  all  those  persons  named  in 
the  pretended  certificate  of  nomination  signed 
by  F.  L.  Reese,  as  chairman  and  W.  J.  Mc- 
Hafile,  as  secretary:  and  also  such  persons  a» 
pretended  to  be  nominated  by  petition  of  elec- 
tors and  by  certificate  of  the  Silver  Republican 
party  central  committee, — that  is  to  say,  all 
those  persons  who  were  named  in  said  three 
certificates,  copies  of  which  are  annexed  to  re- 
lator's complaint  as  exhibits. 

Let  the  icrit  of  injunction  therefore  be  made 
perpetual  to  the  foregoing  e£fect. 

Pemberton,  Ch.  J.,  and  Hunt,  J.,  con- 
cur. 
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*1.  Certain  provisions  of  an  ordinance 
of  the  eity  of  Minneapolis  to  license  and 
reg'ulate  the  sale  of  milk  in  tne  city,  considered, 

♦  Headnotes  by  Mitchell,,  J. 


and  lield  to  be  Tauthorized  by  Gen.  Laws  1805 
chap.  203,  entitled  '*An  Act  Kelatlnflr  to  the  In- 
spection of  Milk  and  of  Dairies  and  Dairy  Herds, 
and  to  Provide  for  the  LloensiDfr  and  Reflrulation 
of  the  Sale  of  MUk  in  Cities." 
8.  It  ia  competent  for  a  city  eooneil  by 
ordinance  to  require  that  an  applicant  fbr 
a  license  to  bcW  milk  within  the  city  shall  consent 
that  the  dairy  herd  from  which  he  obtained  his 
milk  may  be  inspected  by  the  commissioner  of 


Note.— The  question  in  the  above  case  as  to  the 
validity  of  an  ordinance  requiring  a  tuberculin  test 
of  milk  is  one  on  which  there  seems  to  be  no  prec- 
edent. 

For  an  ordinance  as  to  the  inspection  of  milk,  see 
34  L.  R.  A. 


state  V.  Dupaquier  (La.)  28  L.  R.  A.  16S;  and  as  to 
such  an  ordinance  providlnir  also  for  the  destruo-, 
tion  of  milk  which  does  not  answer  the  test,  see 
Deems  v.  Baltimore  (Md.)  9B  L.  R.  A.  541. 
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health  of  the  city,  althoufrh  such  dairy  herd  to 
kept  outside  the  city  limits. 

3.  The  reqniremeiit  that  he  shail  eon- 
sent*  as  a  condition  precedent  to  obtaining  such 
liceDse,  that  the  animals  from  which  he  obtains 
the  milk  shall  be  subjected  to  the  'tuberculin 
test*^  to  not  unreasonable. 

4.  Whether  a.  license  firom  a.  city  under 
an  ordinnnee  passed  pursuant  to  Laws  1806, 
chap.  a08,  is,  as  to  the  sale  of  milk  in  such  city,  a 
substitute  for  the  license  from  the  state  dairy 
commissioner  pro\ided  for  m  Laws  1889,  chap.  247, 
or  whether  it  to  merely  supplemental  and  addi- 
tional, to  not  decided.  In  either  view  the  ordi- 
nance to  authorized  by  the  act  uf  1806. 

(November  as  1806.) 

APPEAL  by  defendant  from  an  order  of  the 
MuniciiMil  Court  of  Minneapolis  denying  a 
motion  for  a  new  trial  after  a  conviction  for 
violating  a  city  ordinance.     Af^rmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  F.  Davis  for  appellant. 

Mesgrs.  David  F.  Simpson  and  H«  D. 
Pnrdy,  for  respondent: 

The  ordinance  under  which  appellant  was 
convicted  is  not  extraterritorial  in  its  operation. 

The  variouH  states  of  the  Union  are  author- 
ized by  their  respective  constitutions  to  enact 
certain  laws  which  shall  be  operative  within 
their  respective  boundaries,  but  no  state  has 
the  authority  to  enact  a  law  which  shall  be 
extraterritorial  in  its  operation.  In  this  re- 
spect a  state  is  endowed  by  its  Constitution 
with  no  greater  authority  or  power  than  is  con- 
ferred upon  a  municipal  cor]x>ration  by  its 
charter. 

17  Am.  &  Eog.  £nc.  Law,  p.  254. 

Municipal  by-laws  which  do  not  assume  to 
operate  upon  the  person  or  property  of  people 
residing  outside  of  the  municipality,  but  which 
merely  seek  to  impose  conditions  upon  such 
nonresidents  who  desire  to  carry  on  their  busi- 
ness within  the  municipality,  should  be  upheld 
by  the  courts. 

PeapU^s  Mut,  Ben,  iSoc,  v.  Lester  (Mich.)  2 
Det.  L.  N.  244;  Rom  v.  Kimberly  &  C,  Co.  89 
Wis.  546.  27  L.  R.  A.  556. 

The  ordinance  in  question  is  not  oppressive 
or  unreasonable  in  its  operation  and  therefore 
void. 

StaU  V.  Kantler,  38  Minn.  69;  Wykoff  v. 
Healey,  57  Minn.  14. 

The  ordinance  is  not  repugnant  to  the  gen- 
eral laws  of  the  state,  and  therefore  ipso  facto 
void. 

Siate  V.  Oleson,  26  Minn.  507;  State  v.  Lud- 
icig,  21  Minn.  202;  State  v.  Lee,  29  Minn.  445; 
Stale  v.  Harris,  50  Minn.  128;  Foster  v.  Board 
oj  Police  Cornrs.  102  Cal.  484. 

Hitehell*  J.,  delivered  the  opinion  of  the 
court: 

Laws  1887,  chap.  140,  as  amended  by  Laws 
1889,  chap.  247,  entitled  an  "Act  to  Prevent 
Deception  in  the  Sale  of  Dairy  Products,  and 
to  Preserve  the  Public  Health,  etc.,*' prohib- 
ited, among  other  things,  the  keepins:  of  cows 
for  the  production  of  milk  for  the  market  in  a 
crowded  or  unhealthy  condition;  the  sale  of 
impure  or  unwholesome  milk;  and  provided 
for  the  appointment  of  a  dairy  commissioner 
and  assistant  commissioner,  experts  and  cbem- 
34  L.  U.  A. 


ists,  who  should  have  access  to  all  places  used 
in  the  manufacture  and  sale  of  dairy  products. 
Sections  18  and  14  of  the  amendatory  act  (Gen. 
Stat.  1894,  ^^  7004,  7005)  provided  in  substance 
that  everyone  who  sold  or  offered  for  sale  milk 
in  any  city  or  town  of  8,000  inhabitants  or 
more  should  obtain  a  license  from  the  dairy 
commissioners. 

The  legislature  subsequently  enacted  Gen. 
Laws  1895,  chap.  203,  providing  that  the  city 
council  of  any  city  may  by  ordinance  provide 
for  the  inspection  of  milk  and  of  dair3r  herds 
kept  for  the  production  of  milk  within  its  lim- 
its, and  issue  licenses  for  the  sale  of  milk 
within  its  limits,  and  regulate  the  same;  and 
may  authorize  and  empower  the  board  of 
health  to  enforce  all  laws  and  ordinances  re- 
lating to  the  production  and  sale  of  milk,  for 
sale  or  consumption,  within  such  city,  and  to 
appoint  such  inspectors,  etc.,  as  are  necessary 
for  the  proper  ehforcemept  of  such  laws  and 
ordinances,  and  such  inspectors,  etc.,  shall  be 
possessed  of  such  necessarv  powers  within  the 
limits  of  such  city  as  shall  be  prescribed  by 
ordinance,  but  no 'such  ordinance  shall  conflict 
with  any  law  of  this  state.  The  act  further 
provided  that  nothing  therein  contained  should 
affect  or  interfere  with  any  of  the  powers  and 
duties  conferred  on  the  slate  dairy  commis- 
sioners by  any  law  of  this  state. 

In  March.  1896,  the  city  council  of  Minne-  , 
apoHs  passed  an  ordinance  to  provide  for  the 
inspection  of  milk  dairies  and  dairy  herds,  and 
to  regulate  the  sale  of  milk  in  the  city  of  Min- 
neapolis. This  ordinance  is  set  out  m  full  in 
appellant's  brief  as  Exhibit  C.  Its  provisions, 
as  far  as  now  material,  may  be  summarized  as 
follows: 

Any  person  desiring  a  license  to  sell  milk  in 
the  city  is  required  to  file  with  the  commis- 
sioner of  health  of  the  city  an  application 
thereof,  stating, among  other  things.tbe  location 
or  place  from  which  the  applicant  obtains  the 
milk,  and,  if  he  is  not  a  producer  of  milk,  then 
the  name  of  the  person  from  wLom  he  obtains 
bis  milk,  and  also  requesting  the  city  to  inspect 
his  dairy  and  dairy  herd,  or  the  dairy  or  dairy 
herd  of  the  person  from  whom  he  obtains  his 
milk,  for  the  purpose  of  carrying  out  the  pro- 
visions of  the  ordinance — a  refusal  of  the  ap- 
plicant to  request  such  inspection  to  result  in 
his  failure  to  obtain  a  license. 

Upon  the  filing  of  such  application  the  com- 
missioner of  health  is  to  inspect  the  dairy  and 
dairy  herd  of  the  applicant,  or  those  of  the 
person  from  whom  he  obtains  his  milk,  and  to 
cause  an  examination  by  the  veterinarian  of 
the  department  of  health  to  be  made  of  every 
animHl  producing  milk  for  sale  within  the  city, 
belonging  to  the  applicant  or  the  p)erson  from 
whom  be  obtains  his  milk;  ''and  for  the  pur- 
pose of  detecting  tuberculosis  or  other  contag- 
ious or  iufeclious  disease,  the  veterinarian  is 
authorized  in  making  such  inspection  to  use 
what  is  known  as  the  tuberculin  test  as  a  diag- 
nostic agency  for  the  detection  of  tuberculosis 
in  such  animal."  The  ordinance  further  pro- 
vides for  the  tagging  of  such  animal  thus  ex- 
amined and  inspected  so  as  to  afford  a  perma- 
nent record  of  the  result  as  regards  the  presence 
or  absence  of  an  infectious  or  contagious  dis- 
ease; that  when  theapplicant.or  the  person  from 
whom  he  obtains  his  milk,  shall  have  removed 
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from  his  dairy  herd  all  cows  and  animals 
which  may  be  found  to  be  affected  with  any 
contagious  disease  so  that  they  are  no  longer 
used  for  the  production  of  milk,  for  sale  or 
consumption  within  the  city,  then  the  com- 
missioner of  health  shall  make  a  report  to  the 
city  council  concerning  such  applicant  and  the 
condition  of  the  dairy  and  dairy  herd  from 
which  he  obtains  his  milk.  After  these  re- 
poris  are  submitted,  the  city  council  is,  after 
proper  examination,  to  determine  what  appli- 
cants are  entitled  to  a  license  to  sell  milk  in 
the  city.  It  then  becomes  the  duty  of  the 
commissioner  of  health  to  issue  licenses  to  those 
determined  by  the  city  council  to  be  entitled 
thereto.  The  ordinance  also  provides  that  no 
person  shall  sell,  deal  in,  or  dispose  of  an}' 
milk  within  the  city  without  first  having  ob- 
tained a  license  so  to  do  in  the  manner  above 
provided,  and  imposes  a  penalty  for  the  viola- 
tion of  any  of  the  provisions  of  the  ordinance. 

The  defendant  having  been  convicted  of  sell- 
ing milk  in  the  city  without  first  having  ob- 
tained a  license  as  provided  in  the  ordinance, 
appealed  to  this  court. 

l.-The   first  and  second    objections  urged 
against  this  ordinance  are  virtually  one.  and 
may  be  considered  together.     The  objection  is 
that  the  provisions  of   the  ordinance  are  not 
within  the  limits  prescribed  for  it  by  the  stat- 
ute for  the  reason  that  it  is  attempted  to  make 
its  operation  extraterritorial  in  that  it  provides 
for  the  inspection  of  dairies  and  dairy  herds 
outside  the  city  limits.     There  is  no  merit  in 
this  point.     The  manifest  purpose  of  the  stat- 
ute under  which  this  ordinance  was  passed 
was  to  enable  the  city  council  to  adopt  such 
reasonable  police  regulations  as  would  prevent 
the  sale  of  unwholesome  milk  within  the  city, 
and  not  merely  to  prevent  the  keeping  of  un-  \ 
healthy  dairy  herds  within  the  city  limits.     It ' 
is  a  matter  of  common  knowledge  that  much  | 
of  the  milk  sold  in  a  city  is  produced  in  dairies  j 
situated   outside  the  city  limits.     Any  police  i 
regiilations  that  did  not  provide  means  tor  in- 
suring the  wholesomeness  of  milk  thus  brought 
into  tne  city  for  sale  and  consumption  would 
furnish  very  inadequate  protection  to  the  lives  I 
and  health  of  the  citizens.     It  is  also  a  matter  i 
of  common   knowledge  as  well   as  of   proof  j 
in  this  case  that  the   wholesomeness  of  milk  | 
cannot  always  \m  determined   by  an  examina- 1 
tion  of  the  milk  itself.     To  determine  whether 
it  does  or  does  not  contain  the  germs  of  any 
contagious  or  infectious  disease  it  is  necessary 
to  inspect  the  animals  which  produce  it.     The 
inspection  of  dairies  or  dairy  herds  outside  the 
city  limits  provided  for  by  this  ordinance  ap- 
plies only  to  those  whose  milk  product  it  is  [ 
proposed  to  sell  in  the  city.     The  provisions  of 
the  ordinance  in  that  regard  go  only  so  far  as 
it  is  reasonably  necessary  to  prevent  the  milk 
of  diseased  cows  l)eing  sold  within  the  city. 
This  inspection  is  wholly  voluntary  on  the  part 
of  the  owner  of  the  dairj*  or  dairy  herd.     If  he 
does  not  choose  to  submit  to  such  inspection 
the  result  merely  is  that  he  or  the  one  to  whom 
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he  furnishes  milk  cannot  obtain  a  license  to 
sell  milk  within  the  city.  The  ordinance  has 
no  extraterritorial  operation  and  there  has  been 
no  attempt  to  give  it  an^v  such  effect.  The 
only  subject  upon  which  it  operates  is  the  sale 
of  milk  within  the  city. 

2.  The  objection  is  urged  that  the  ordinance 
is  oppressive  and  unreasonable  in  that  it  re- 
quires every  dairy  herd  whose  milk  is  desired 
to  be  sold  within  the  city  to  be  subject  to  the 
"tuberculin  test"  which  it  is  claimed  is  uncer- 
tain in  its  results  and  deleterious  to  the  health 
of  animals.  At  the  present  stage  of  scientific 
research  on  this  subject  it  may  be  a  debatable 
question  whether  this  test  has  been  fullv 
proved  or  how  far  it  is  as  yet  merely  experi- 
mental. There  is  ample  evidence  in  this  case 
that  it  is  now  the  generally  accepted  theory  that 
the  presence  of  consumption  or  tuberculosis  in 
animals  can  be  detected  by  this  test,  also  that 
this  is  what  is  called  a  "germ  disease"  which 
may  be  contracted  by  eating  the  flesh  or  drink- 
ing the  milk  of  a  tuberculosis  animal.  Upon 
the  evidence  we  could  not  say  that  this  provision 
of  the  ordinance  is  oppressive  or  that  it  has  not 
a  reasonable  tendency  to  prevent  the  sale  of  un- 
wholesome milk  within  the  city.  There  are 
some  other  objections  urged  against  the  rea- 
sonableness of  the  ordinance,  but  none  of  them 
are  of  sufficient  merit  to  require  special  notice. 

8.  It  is  further  urged  that  the  ordinance  is 
repugnant  to  Gen.  Laws  1887,  chap.  140,  as 
amended  by  Laws  1889,  chap.  247.  The  point 
of  this  objection  is  that  the  act  referred  to  en- 
trusts to  the  state  dairy  commissioner  the  mat- 
ter of  inspecting  dairies  and  dairy  herds  and 
issuing  licenses  to  .sell  milk  in  cities  or  towns 
of  2,()60  inhabitants,  while  under  the  ordinance 
in  question  these  powers,  so  far  as  they  relate 
to  dairies  and  dairy  herds  whose  milk  it  is  pro- 
posed to  be  sold  in  ihe  city,  are  assumed  to  be 
exercised  by  the  city  council,  whereas  the  act 
of  1895  provides  that  no  ordinance  shall  con- 
flict with  any  law  of  the  state,  and  that  nothing 
in  that  act  shall  affect  or  interfere  with  any  of 
the  powers  and  duties  conferred  on  the  state 
dairy  commissioner  by  any  law  of  the  state. 

It  must  be  presumed  that  the  legislature  in- 
tended to  do  something  when  it  enacted  the 
law  of  1895.  But  if  counsel's  contention  is 
correct  then  the  legislature  in  the  first  part  of 
that  act  conferred  certain  powers  upon  the 
cities  and  then  in  the  latter  part  of  the  same 
act  took  these  powers  all  back. 

It  is  clear  that  the  legislature  intended  to 
confer  on  city  councils  the  very  powers  which 
have  been  exercised  by  the  ennctment  of  this 
ordinance.  Whether  when  a  city  has  exercised 
these  powers  it  is.  as  to  the  sale  of  milk  in  stich 
city,  a  substitute  for  the  license  from  the  dairy 
commissioner  provided  for  in  the  act  of  18H7 
as  amended  in  1889  or  whether  it  is  merely  sup 
piemen tal  and  additional,  is  a  question  not  in- 
volved in  this  case;  for  in  either  view  the  pro- 
visions of  the  ordinance  under  consideration 
are  authorized  by  the  act  of  1895. 

Order  affirm ed. 
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City  of  HASTINGS,  Fiff.  in  Err., 

V. 

JeffersoD  H.  FOXWORTHY. 
(45  Neb.  076.) 

^1.  The  provisioii  of  9  84*  art,  8,  elukp. 
14»  Comp.  Stat,,  that.  In  ordmr  to  main- 
tain an  aetion  against  a  city  <>'  ^^^  s^- 

ODd  claas  bavinff  more  than  6,000  lobabltaDta,  for 
Injury  or  damage  to  person  or  property,  the 
party  complaining  must  tile  a  statement  In  tbtf 
office  of  tbe  city  clerk  wltbln  friz  montbs  f roift 
tbe  date  of  tbe  injury,  giving  tbe  circumstances 
of  aucb  injury,  and  otber  information,  la  a  rea- 
sonable exercise  of  legislative  power,  and  the  fil- 
ing of  such  a  statement  is  a  condition  precedent 
to  maintaining  an  action  for  suob  injury,  and 
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compliance  tberewitb  must  be  alleged  and 
proved. 

8,  An  appellate  eonrt,  on  a  aeeond  ap- 
peal of  a  eaee*  will  not  ordinarily'  re- 
examine queetlonfl  of  law  presented 
by  the  first  appeal;  but,  where  tbe  case  was, 
on  tbe  first  appeal,  remanded  generally  for  a  new 
trial,  and  tbe  same  questions  are  presented  on  tbe 
second  trial,  tbe  appellate  court  is  not  bound  to 
follow  opinions  on  questions  of  law  presented  on 
the  first  appeal,  and  may  re-examine  and  reverse 
its  rulings  on  such  questions,  and  should  do  so 
when  tbe  opinion  first  expressed  is  manifestly 
incorrect. 

8.   HIatt  ▼•  Brooks,  17  Neb.  83,  modified. 

4.  Where  a  statute  requires  a  certain 
things  to  be  done  within  a  time  sped- 
fled  as  a  condition  precedent  to  mamtainlng  an 
action,  tbe  disability  of  tbe  plamtiff  during  a 
portion  of  tbe  period  allowed  will  not  extend  the 


NoTB.— Ckmdusiveness  of  prior  deciaiont  on  tub- 
sequent  ajfpeale. 

a.  Oejicrdny. 

b.  Where  the  prior  decision  is  erroneous, 

c.  As  applied  to  matters  after  remanding  a  case. 

d.  As  to  evidence. 

e.  As  to  party. 

f  .  Ajs  to  matters  neeesaarUu  involved. 

S.  As  to  matters  of  estoppel. 

h.  As  to  matters  of  jurisdiction. 

i.  As  Ui  defective  appeals. 

j.  As  to  cross-appeals. 

k.  Where  prior  decision  is  not  Unai. 

I.  As  to  matters  of  pleadino, 
m.  Asto  injunctions  and  ititerloeiUory  orders. 

n.  As  to  QueHions  which  might  have  been  made  on 
prior  appetd. 

o.  Asto  excessive  verdicts, 

p.  Change  of  court. 

q.  As  tu  effect  of  dicta. 

r.  Where  the  questions  are  different, 

a.  As  to  ambiguous  decisiotis. 

t.  As  to  limited  decisi4ms. 

u.  As  to  decisions  by  a  divided  court. 

V.  Statute  and  Omstttution  changing  the  ruJe. 
w.  Rule  in  intermedicUe  cnurts. 

The  case  of  HAsmfos  v.  Foxworthy  holds  that 
a  decision  upon  a  prior  appeal  is  not  conclusive 
upon  a  subsequent  appeal  where  tbe  prior  decision 
reversed  a  Judgment  of  tbe  district  court  sustain- 
injr  a  demurrer  to  an  answer,  and  by  implication 
held  that  the  action  was  brought  wltbln  tbe  proper 
time,  where  subsequently  tbe  same  court  held  In 
another  case,  under  a  similar  charter,  that  such  an 
action  was  barred  by  limitation,  and  that  so  much 
of  the  opinion  in  tbe  Foxwortht  Case  as  held  that 
the  action  was  not  barred  was  a  dictum.  Tbe  court 
reviews  all  the  former  decisions  of  Nebraska  which 
appear  to  state  that  tbe  law  of  the  case  is  conclusive, 
and  holds  that  the  fact  that  tbe  prior  decision  has 
been  overruled  In  another  case  makes  the  question 
a  new  one.  Tbe  rule  that  a  prior  decision  is  not  con- 
clusive, if  erroneous,  is  now  adopted  In  Nebraska. 
The  court  further  holds  that  when  tbe  case  was  re- 
manded generally  for  a  new  trial,  tbe  prior  deci- 
ftion,  if  erroneous.  Is  not  conclusive  on  tbe  second 
trial. 

a.  Generally. 

It  is  flo  generally  accepted  that  tbe  prior  decision 
is  conclusive  on  the  same  question  on  a  subsequent 
appeal  that  a  great  many  cases  adopt  this  rule 
without  any  discussion,  and  it  may  be  said  to  be 
tbe  law  of  the  oaae  in  a  great  many  of  tbe  states. 
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This  is  termed  the  '*iaw  of  tbe  case,**  and  is  mora 
binding  than  tbe  rule  of  stare  decisis.  Tbe  applica- 
tion of  this  principle  is  more  apparent  where  tbe 
prior  decision  is  admitted  to  be  erroneous  and  yet 
followed.  But  on  this  proposition  there  are  some 
exceptions  and  quite  a  Dumber  of  dicta  to  the  oon- 
trary^and  it  may  now  be  said  that  the  binding 
force  of  tbe  prior  decision,  if  erroneous,  is  not 


wou  Id  make  exceptions  in  a  proper  case.  See  subd. 
b,  "  Where  the  prior  decision  is  ^mmeows." 

So,  tbe  decision  upon  a  prior  appeal  was  conclu- 
sive upon  tbe  second  appeal,  where  the  guMtion 
pre^nted  waw  thp  HRtnft.  Bryan  v.  Weems,  25  Ala. 
iw>;  »cien  v.  Asnbv,  H)  Ala.  883;  Goodman  v.  Walker, 
Id.  483i,08  Am.  Dec.  134:  Huffman  v.  State.  80  Ala. 
688:  Pearson  v.  Darrlngton,  82  Ala.  227:  Pickens  v. 
Oliver,  Id.  (S»;  Thomason  v.  Dill,  34  Ala.  177;  Bry- 
ant v.  Boothe,  35  Ala.  UOlh  Bitter  v.  Stevenson.  11 
Cal.  27:  Crowell  v.  Qilmore,  17  Cal.  194:  Pbelan  v. 
San  Francisco,  20  CaL  40;  Jafle  v.  Rkae,  48  Gftl.  540: 
Donner  v.  Palmer,  61  Cal.  829;  Yates  v.  Smith,  40 
Cal.  082;  Hobtis  v.  Duff,  43  Cal.  485;  Lick  v.  Diaz,  44 
Cal.  479;  Dilla  v.  Boball,  82  CaL  610;  Paulson  v.  Nu-. 
nan,  64  Cal.  290;  Johnston  v.  San  Francisco  Sav. 
Union,  75  Cal.  184;  Re  Cook's  Estate,  88  Cal.  416; 
BruBle  V.  Gates.  96  Cal.  288;  Emeric  v.  Alvarado,  90 
Cal.  444;  People,  Bryant,  v.  Holladay.  98  Cal.  241; 
Kahn  v.  San  Francisco  City  ft  County  Supers.  (Cal.) 
25  Pac.  40d;  Gould  v.  Adams,  106  Cal.  965;  Boutt  v. 
Greenwood  Cemetery  Land  Co.  i8  Colo.  182;  Arnold 
V.  Woodward  (Colo.)  44  Pac.  607;  Kansas  P.  R.  Co. 
V.  Bayles,  19  Colo.  348;  Wilson  v.  Fridenburg.  19 
Fla.  461:  Doyle  v.  Wade.  23  Fla.  94;  Lewis  v.  HIU,87 
Ga.  466:  Hbelton  v.  Ellis.  73  G  a.  188;  Dean  v.  Feely, 
69  Ga.  804,  66  Ga.  273;  Savanoah  Bank  &  T.  Co.  v. 
Hartrldge,  76  Ga.  149:  Toung  v.  Harrison.  21  Ga. 
684:  Palmer  v.  Utah  ft  N.  U.  Co.  2  Idaho,  860;  Mo- 
Farland  v.  Washburn.  26  III.  App.  366;  Houston  v. 
Boltz,  83  111.  App.  449:  Aliemaoia  F.  Ins.  Co.  v. 
Peck.  Id.  648;  Chicago  Drop  Forge  &  F.  Co.  v.  Van 
Dam.  50  III.  App.  470;  Peoria  ft  P.  U.  R.  Co.  v. 
United  States  Rolling  Stock  Co.  86  Til.  App.  662; 
Whitney  v.  Boblen.  66  111.  App.  287;  Chicago  ft  N. 
W.  R.  Co.  V.  Cicero,  167  111.  89;  Rising  v.  Carr,  70 
111.  596;  DIversey  v.  Johnson,  93  111.  547:  Clayes  v. 
White,  83  III.  640:  Reiser  v.  Cox,  16  III.  App.  881; 
Flower  v.  Brumbacb,  30  111.  App.  294;  Chicago  ft  A. 
R.  Co.  V.  Stites,  28  ill.  App.  43G;  Desplalnes  v. 
Poyer.  22111.  App.  674.  Alflrmed  in  123  111.  848;  Gardi- 
ner  v.  Bunn,  24  IIL  App.  627;  Taylor  v.  Frew,  113  111. 
359;  Chicago  ft  A.  R.  Co.  v.  People,  72  III.  82;  Mo- 
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time  of  performance,  provided  a  reasonable 
time  remain  within  the  period,  after  the  disabil- 
ity is  removed. 

(June  22, 1896.) 

ERROR  to  tbe  District  Court  for  Kearney 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  caused  by  falling 
upon  a  sidewalk  which  was  alleged  to  have  be- 
come defective  through  defendant's  negligence. 
Reversed, 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  A,  H.  Bowen  and  Tibbets* 
Morey,  A  Ferris,  for  plaintiff  in  error,  in 
opposition  to  petition  for  rehearing: 

The  decision  on  tbe  question  as  to  the  rule 
of  res  judicata  -or  law  of  the  cade  may  be  di- 
vided into  two  classes.  One  class  holds  that 
all  points  become  res  judicata  which  are  before 
tbe  court  for  decision,  no  matter  whether  or 


not  they  are  expressly  considered  and  decided. 
The  other  class  holds  that  only  those  questions 
become  res  judicata  which  are  expressly  raised 
and  distinctly  considered  and  decided. 

Reason,  justice,  and  good  sense  require  that 
no  points  shall  become  res  judicata  unless  they 
have  been  actually  considered  and  adjudicate^,, 
and  it  is  evident  that  this  is  the  view  enter- 
tained by  this  court  in  its  consideration  and 
application  of  this  rule. 

Biatt  V.  Brooks,  17  Neb.  38;  Chicago,  B.  <t 
Q.  B.  Co.  V.  HuU,  24  Neb.  742;  (TDonohus  v. 
Hendinx,  18  Neb.  257;  Meyer  v.  Shamp,  26- 
Neb.  729. 

The  following  authorities  are  clear  and  strong 
in  support  of  this  view. 

Qmn  V.  Waggoner,  116  Mo.  143;  Portland 
Trust  Co,  V.  Coulter,  23  Or.  181;  Re  Meeker's 
Estate  V.  Swift,  45  Mo.  App.  186;  Smith  v. 
Bogenschultz,  14  Ky.  L.  Rep.  807;  Chicago,  S. 
F,  d  C,  B,  Co,  V.  Swan,  120  Mo.  80. 


Kinley  v.  Smith,  29  IlL  App.  106;  'Whitesides  v. 
Cook.  43  HI.  App.  188;  Field  v.  Brokaw,  40  111.  App. 
871;  Shimp  v.  Cedar  Rapids  Ids.  Co.  ^6  111.  App.  254; 
Continental  L.  Ins.  Co.  v.  Houser,  HI  Ind.  206;  Star 
Wagon  Co.  v.  Swezy,  68  Iowa,  520;  MoCiure  v.  Ra- 
ben,  133  Ind.  fiOT;  Clay  Diet.  Twp.  v.  Buobanan 
Independent  Diet.  69  Iowa,  88;  Cleveland,  C.  C.  Bt  I. 
R.  Co.  V.  Wyoant,  134  Ind.  681:  Anderson  v.  Kramer, 
98  iDd.  170;  Oldershaw  v.  Knoles,  6  111.  App.  825; 
Gilbert  v.  Bakes,  106  Ind.  668;  Jones  v.Castor,  96  Ind. 
807:  Dodffe  v.  Gaylord,  53  Ind.  865;  Willson  v.  Bin> 
ford,  81  Ind.  588;  Leffrand  v.  Baker,  6  T.  B.  Mod.  244; 
Cbvinffton  ft  C.  Elev.  R.  Bridge  Co.  v.  Com.  15  Ky.  L. 
Rep.  740:  Norton  v.  Hun  toon,  48  Kan.  275:  Brown 
V.  Crow,  Hardin  (Ky.)  446;  Mom  v.  Rowland,  3 
Bush,  (505:  Ford  v.  Gregory,  10  B.  Mon.  175; 
Sims  V.  Reed,  12  B.  Mon.  51;  Paland  v.  Chlcaffo, 
St.  L.  ft  N.  O.  R.  Co.  44  La.  Ann.  1003;  Gll- 
laspie  V.  Scott,  32  La.  Ann.  767:  H.  B.  Claflin  Co. 
V.  Davis.  48  La.  Ann.  1228:  Cumberland  Coal  ft  I. 
Co.  V.  Sherman.  20  Md.  117:  Emory  v.  Owinirs,  8 
Md.  178:  Worthinsrton  v.  Hiss  (Md.)  23  Atl.  198; 
Wheeler  v.  Meyer,  101  Mich.  465;  Green  v.  McDon- 
ald, 13  Smedes  ft  M.  445:  Smith  v.  Elder,  14  Smedes 
ftM.  100;  Overall  v.  Ellis.  38  Mo.  209;  Rice  v.  McFar- 
land,  41  Mo.  App.  489;  Leiffhton  v.  Stuart,  19  Neb. 
544;  O'Donohue  v.  Hendrix,  17  Neb.  287;  Cobum  v. 
Watson  (Neb.)  67  N.  W.  171:  Chicago,  B.  ft  Q.  R.  Co. 
V.  Hull,  24  Neb.  742:  Bell  v.  Lamprey,  58  N.  H.  124: 
HaflTirerty  v.  Lee.  50  N.  J.  Eq.  464:  McCracken  v. 
Flanafran,  141  N.  Y.  174:  Sazton  v.  New  York  Elev. 
R.  Co.  189  N.  Y.  320:  Re  Caliaghau's  Estate,  58  N.  Y.  S. 
R.  809;  Spears  v.  Willis,  50  N.  Y.  S.  R.  885;  Cassidy  v. 
Atlaotic  Ave.  R.  Co.  38  N.  Y.  Supp.  1126;  Meyers  v. 
Stix,  69  N.  Y.  S.  R.  286:  Euros  v.  Yonkers,  34  N.  Y. 
Supp.  1136:  Malony  v.  Brady,45N.  Y.  8.  R.864:  Met> 
calf  V.  Del  Valle,  20  N.  Y.  Supp.  984;  Taeudsticksfa- 
briksAtctiebolafiret  Vulcan  v.  Myers,  19 N.  Y.  Supp. 
1000:  Roosevelt  Hospital  v.  New  York  Elev.  R.  Co. 
18  N.  Y.  Supp.  940;  Cassagne  v.  Marvin,  51  N.  Y.  8. 
R.  466;  Morss  v.  Buroes,  28  N.  Y.  Supp.  1144;  Holley 
V.  Holley.  96  N.  C.229;  Arnow  v.  Ferguson,  SON.  Y. 
S.  R.  509:  Crystal  v.  Troy  ft  B.  R.  Co.  51  N.  Y.  8.  R. 
938;  Lahey  v.  Kortright,  32  N.  Y.  S.  R  112;  Oliwill 
V.  Verdeohalven,  39  N.  Y.  S.  R.  200;  Salt  Springs 
Nat.  Bauk  v.  Sloan,  39  N.  Y.  S.  R.  771:  Re  NelRon's 
Will,  21  N.  Y.  Supp.  1128;  Wardeo  v.  McKinaon.  99 
N.  C.  251:  Budd  v.  Multnomah  Street  R.  Co.  15  Or. 
404;  Sirouse  v.  New  York  Elev.  R.  Co.  18  N.  Y. 
Supp.  938;  White  v.  Kyle,  1  Serg.  ft  R.  515:  Terry  v. 
Walt,  56  N.  Y.  91:  Bryao  v.  Alexander,  111  N.  C.  142: 
Kaue  V.  Rippey.  22  Or.  299;  Kibler  v.  Bridtcet*.  5  S. 
C.  N.  S.  886:  McCormick  v.  Wright,  79  Va.  524;  Bank 
of  the  Valley  v.  StribllDg,  7  Leigh,  28;  Corbell  v. 
Zelufl,  12  Gratt.  228:  White  v.  Atkinson,  2  Call  (Va.) 
876;  Beojamin  v.  Covert,  55  Wis.  157;  Clark  v.  Keith, 
84  L.  R.  A. 


106  U.  S.  466, 27  L.  ed.  802;  United  States  v.  422  Casks 
of  Wine,  26  U.  8.  1  Pet.  547,  7  L.  ed.  267;  Thatcher 
V.  Gottlieb,  60  Fed.  Rep.  872,  19  U.  S.  App. 
460. 

So,  the  decision  upon  a  prior  appeal  was  conclu- 
sive upon  tbe  second  appeal,  where  the  state  of 
facts  was  substantially  the  same.  The  prior  deci- 
sion so  far  as  applicable  is  the  law  of  the  case.  D. 
M.  Osboroe  ft  Co.  v.  Stringham,  4  S.  D.  598;  Gamble 
V.  Gates.  97  Mich.  466. 

Aud  where  the  court  of  appeals  on  a  former  de- 
cision held  that  there  was  no  cause  of  action  and 
there  was  no  material  change  on  a  new  trial.  San- 
ger V.  Merritt.  39  N.  Y.  S.  R.  804. 

And  where  the  bill  of  exceptions  presented  no- 
new  question.    Pingry  v.  Watkins,  17  Vt.  879. 

And  where  the  first  decision  held  that  plain tifT 
failed  to  make  a  case,  and  the  seooud  trial  did  not 
present  any  material  difference.  Sherwood  v. 
Houtman.  34  N.  Y.  Supp.  1148. 

And  where  the  questions  were  the  same,  and 
such  decision  can  only  be  reviewed  by  a  petition 
for  a  rehearing.  Brooklyn  v.  Orthweiu.  140  111.  620; 
Bell  V.  Woodward,  47  N.  H.  530;  Weare  v.  Deerintr, 
60  N.  H.  66;  Plalsted  v.  Holmes,  68  N.  H.  619;  Wind- 
sor V.  Cobb,  74  Iowa,  700:  McDonald  v.  McKinnon, 
104  Mich.  428;  Damon  v.  DeBar,  94  Mich.  694. 

And  where  the  same  question  was  presented  upon 
the  second  appeal.  The  power  to  grant  a  reargu- 
ment  should  be  sparingly  exercised,  and  it  was  sug- 
gested that  it  should  never  be  exercised  unless  the 
court  on  its  own  motion  desired  to  have  a  rear- 
gument.  Cassedy  v.  Blgelow,  27  N.  J.  £q.  605. 

And  where  the  same  question  was  presented  upon 
the  second  appeal.  The  court  said  the  prior  decision 
would  onljr  be  reviewed  by  motion  for  a  rehearing, 
and  such  motion  could  not  be  made  after  a  Jury 
trial  took  place  under  tbe  prior  decision.  Amos- 
keag  Mfg.  Co.  v.  Head.  60  N.  H.  832. 

Where  the  same  question  was  presented  on  sec- 
ond appeal  in  an  intermediate  court.  If  there  was 
error  the  remedy  was  by  motion  for  re-argument 
by  appeal  from  tbe  general  term  to  the  court  of 
appeals.    Cooper  v.  Smith,  11  Jones  ft  S.  9. 

In  such  a  case  If  errors  were  committed  they 
should  be  rectified  by  the  higher  court  of  last 
resort.  Stegman  v.  Holllngsworth,  89  N.  Y.  Supp. 
1132. 

Where  the  same  question  was  presented  od  sec- 
ond appeal  a  judgment  which  had  been  affirmed 
might  be  reviewed  under  Ky.  Civ.  Code,  11 518,  pro- 
viding for  vacating  a  judgment  upon  newly-dis- 
covered evidence,  and  for  such  errors  as  could  not 
be  noticed  upon  the  prior  appeal.  Maddox  v.  Will- 
iams, 87  Ky.  147. 

And  where  the  decision  reversed  a  judgment  and 
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The  question  of  the  yalidity  of  that  portion 
of  I  34,  etc.,  requiring  statement  to  be  filed 
within  six  months  was  not  distinctly  presented 
and  decided  on  previous  hearings  of  this  case, 
and  is  not  res  judicata. 

It  is  only  necessary  to  refer  to  the  petitions  in 
error  filed  in  the  former  cases,  and  to  the  syl- 
labi and  opinions  of  the  same,  to  show  the  fol- 
lowing facts: 

1.  The  question  under  consideration  was  not 
raised  in  the  petitions  in  error. 

2.  It  was  not  presented  to  the  court  in  the 
briefs  of  counsel. 

8.  It  was  nowhere  considered  by  the  court. 

4L  It  was  nowhere  decided  by  the  court. 

It  therefore  follows  that  the  question  is  not 
rt9  judicata. 

Smith  v.  Bogenschultz,  supra. 

Where  a  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  the  point 
cannot  be  waiv^ed.    Such  a  petition  will  not 


support  a  Judgment,  and  its  sufficiency  can  be 
called  into  question  at  any  stage  of  the  case, 
or  at  any  time. 

BurliTigton  & M.  R.  R.Co.y. Kearney  County, 
17  Neb.  511;  BurlingUm  A  M.  R,  Co.  v.  Crock- 
ett. Id.  572;  aDonohue  v.  Hendrix,  18  Neb. 
256;  Renfrew  v.  Willis,  88  Neb.  »8;  FaiTar  v. 
IHplett,  7  Neb.  287. 

This  court  has  held  that  it  is  no  part  of  its 
duty  to  search  the  record  for  the  purpose  of 
ascertaining  if  there  are  errors  in  it,  and  that 
it  will  not  consider  and  decide  any  questions 
ezceptine  those  presented  in  the  petition  in 
error  and  in  the  briefs  for  decision. 

Miniek  v.  Huff,  41  Neb.  616;  Olaze  v.  Parcel, 
40  Neb.  732. 

Messrs.  J.  R.  Webster,  B.  F.  Smith,  and 
J.  L*  HePheely*  for  defendant  in  error,  in 
support  of  petition  for  rehearing: 

A  judgment,  in  the  legal  sense,  can  be  noth- 
ing less  nor  more  than  a  determination,  by  a 


remanded  a  case,  and  the  facte  were  the  same. 
Miller  V.  Jones,  88  Ala.  174. 

And  where  the  court  of  appeals  on  the  first  deci- 
sion reversed  the  case  because  no  cause  of  action 
was  proved  which  justified  a  recovery,  and  on  the 
second  trial  the  facts  were  the  same.  Tripier  v. 
New  York,  44  N.  T.  8.  B.  585. 

And  where  the  first  decision  reversed  a  decree, 
and  directed  that  amended  and  supplemeotal  biils 
seeking  to  charge  purchasers  of  corporate  prop- 
erty should  be  dismissed.  Ghoodwln  v.  McGehee, 
15  Ala.  282. 

The  decision  upon  a  prior  appeal  is  conclusive 
upon  the  second  appeal  where  the  same  question  Is 
presented  again,  as  the  court  will  not  examine  de 
novn  questions  which  have  been  once  passed  upon. 
Unless  other  facts  appear  the  former  decision  is 
conciusiye.  Beran  v.  Tradesman's  Nat.  Bank,  45 
N.  Y.  8.  R.  807. 

And  so  where  the  facts  were  the  same  it  made  no 
diflerenoe  whether  the  case  had  been  affirmed  on  a 
prior  trial  or  reversed.  Davidson  v.  Dallas,  15  Cal. 
75. 

And  where  the  Judgment  of  the  lower  court  was 
afBrmed  as  to  part  and  reversed  as  to  part.  Dil- 
wortb  V.  Curts,  130  lU.  808. 

And  where  the  decisioo  of  a  former  court  was 
that  there  was  error  in  the  judgment,  and  the  same 
was  reversed  and  set  aside,  and  the  same  question 
was  made  to  the  court,  at  a  subsequent  term,  to 
which  the  cause  was  continued  for  the  court  to 
render  such  a  judgment  as  the  county  court  ought 
to  have  rendered.  Slade  v.  Day,  Brayton  (Vt.)  72. 
And  where  there  was  no  material  change  of  the 
record  rendering  the  principles  and  points  decided 
on  tbe  first  appeal  Inapplicable.  Malone  v.  Carroll, 
33  Ala.  191. 

And  where  the  questions  were  the  same.  It  was 
said  that  it  was  not  allowable  for  this  court  to  ques- 
tion the  correctness  of  Its  prior  rulings.  Davis  v. 
Ourtis,  70  Iowa,  888. 

And  where  the  same  question  was  settled,  and  a 
judmnent  of  restitution  given  upon  the  reversal  of 
an  erroneous  judgment.  This  was  conclusive  of 
tbe  matters  adjudicated  by  it.  Breading  v.  Blocher, 
29  Pa.  347. 

And  where  tbe  first  decision  settled  a  question  in 
issue  and  reversed  the  case  on  another  question  to 
be  tried  below.  Tbe  first  question  was  rea  jitdiccUa. 
HurcJc  V.  Erskine,  50  Mo.  116. 

And  so  where  tbe  same  question  was  presented  a 
8ecx>nd  time.  The  appellee  should  have  relied  on 
the  prior  decision  as  res  judicata.  Masterson  v. 
Cbicairo,  B.  L  &  P.  R.  Co.  58  Mo.  App.  572. 

And  where  the  same  question  was  settled  on  the 
prior  appeaU  and  such  decision  was  correct,  and  for 
»4  li.  R.  A, 


the  further  reason  that  it  had  become  res  jtutioata, 
Marion  v.  State,  20  Neb.  247, 57  Am.  Rep.  825. 

And  where  the  same  question  was  settled,  and 
haTlng  become  stare  decMs  was  no  longer  open  to 
discussion.    Filer  v.  Smith,  102  Mich.  98. 

And  where  the  prior  decision  was  by  the  supreme 
court  on  a  question  reserved  by  the  superior  court 
upon  a  statement  of  facts,  and  the  same  question 
was  again  presented  on  a  writ  of  error.  Nichols  v. 
Bridgeport,  27  Conn.  450. 

And  where  the  same  question  was  settled,  but 
was  not  conclusive  as  to  new  issues  presented. 
Ulmer  v.  Ryan,  187  Pa.  808;  Cherry  v.  Kansas  aty. 
Ft  S.  ft  M.  R.  Co.  61  Mo.  App.  805;  Brown  v.  Somer- 
ville,  8  Md.  444;  Metropolitan  Bank  v.  Taylor,  03 
Mo.  888:  Bank  of  Old  Dominion  v.  McVeigh,  29 
Gratt.  546:  Steele  v.  Thompson,  88  Mo.  App.  812. 

And  where  the  same  question  was  settled.  Only 
such  errors  will  be  examined  as  are  alleged  to  have 
occurred  in  the  decision  of  questions  which  were 
peculiar  to  the  second  trial.  Roberts  v.  Cooper,  61 
U.  S.  20  How.  467, 15  L.  ed.  868. 

And  where  the  matters  were  the  same.  It  was 
said  that  what  was  stated  by  way  of  illustration  or 
argument  was  not  binding.  Richmond  Street  R. 
Co.  v.  Reed,  88  Ind.  8. 

And  where  the  prior  decision  sustained  an  indict- 
ment, and  the  question  presented  on  tbe  second 
appeal  was  settled  on  the  previous  appeal.  Tucker 
V.  People,  122  ni.  588. 

And  where  the  case  was  appealed  four  times  and 
the  complaint  had  been  amended'seven  times,  and 
the  prior  decision  held  that  a  contract  in  writing 
could  not  be  varied  by  a  previous  parol  agreement, 
and  that  the  failure  to  pay  instalments  to  a  con- 
tractor did  not  prevent  him  from  fulfliiing  his  con- 
tract, and  this  question  was  again  presented  on 
appeal.    Coz  v.  McLaughlin.  68  Cal.  106. 

And  where  tbe  same  question  as  to  the  rule  of 
damages  applicable  to  the  case  on  the  second  trial 
was  discussed  on  the  former  appeal.  Blesch  v. 
Chicago  &  N.  W.  R,  Co.  48  Wis.  168. 

And  where  the  same  question  was  presented  re- 
garding the  measure  of  damages  for  a  breach  of 
covenant  to  insure,  whatever  might  be  the  rule  in 
other  jurisdictions.  National  Mahaive  Bank  v. 
Hand.  89  Hun, »». 

And  where  the  action  was  for  an  injunction 
against  diverting  water,  and  the  former  decision 
held  that  the  plaintiff  was  estopped  by  consent  al- 
though it  was  insisted  that  tbe  consent  was  not 
pleaded  as  a  defense.  Churchill  v.  Baumann,  lt)4 
Cal.  869. 

And  where  the  effect  of  that  decision  was  not 
avoided  by  any  showing  that  a  declaratory  state- 
ment in  the  pre-emption  act  was  not  filed  within 
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competent  coart,  of  an  issue  of  fact  or  of  law 
between  adversary  parties  over  which  It  has 
jurisdiction,  defining  and  establishing  their 
rights. 

The  right  to  a  retrial  is  itself  the  mere  con- 
sequence, not  the  judgment.  The  judgment 
must  have  been,  not  that  there  was  an  error  in 
the  record,  but  some  certain  error  giving  the 
plaintiff  in  error  or  appellant  the  right  to  new 
trial,  and  such  a  judgment  determines  the 
rights  of  the  parties  and  includes  in  it  de- 
termination of  every  matter  of  fact  or  of  law 
necessarily  included  in  or  necessary  to  reach 
the  judgment  that  there  was  "error  in  the  rec- 
ordr  that  the  judgment  was  not  what  on  the 
issue  it  should  have  been. 

It  follows  necessarily  that  a  judgment  of  re- 
versal on  a  purely  law'  issue  does  adjudge  the 
law  as  that  the  pleadings  are  or  are  not  sufficient 
to  sustain  the  judgment  below. 

If  the  same  subject-matter  comes  in  question 


in  a  second  action  before  an  appellate  court,  it 
is  bound  by  its  own  former  decision. 

Black,  Judgm.  §  527. 

Black  does  not  limit  it  to  cases  between  the 
same  parties  or  their  privies,  though  such  limi- 
tation is  necessary. 

Herman,  Estoppel  &  Res  Adjudicata,  p.  117, 
§115. 

No  case  is  intended  to  be  cited  below  which 
was  not  at  the  former  hearing  "reversed  gen- 
erally for  a  trial  de  novo,"  and  citation  where 
reversed,  if  the  case  was  reported  and  is  found, 
is  made. 

United  States:  Robertg,  v.  Cooper,  61  U.  8.  20 
How.  481,  15  L.  ed.  978,  error,  ejectment, 
reversed  ;  Conper  v.  Roberts,  59  U.  8.  18 
How.  182,  15  L.  ed.  841,  for  new  trial  gen- 
erally, Grier,  J.:  "We  cannot  be  compel- 
led on  a  second  writ  of  error  in  the  same 
case  to  review  our  own  decision  on  the  first." 
Ghaffln  v.   Taylor,  116  U.  8.  567,  29  L.  ed. 


tbree  months  after  the  township  plat  was  returned 
to  the  land  ofitoe.    Meirerle  v.  Ashe,  47  Cal.  688. 

And  where  the  action  was  one  of  ejectment,  and 
It  was  contended  that  since  the  befrinnlng  of  the 
action  the  party's  title  had  been  strengthened.  To 
recover  In  ejectment  the  plaintiff  must  not  only 
have  a  right  of  entry  at  the  trial  but  also  when  the 
suitlsbrousrht.    Kile  v.  Tubbs.  82  Cal.  3». 

And  where  in  deciding  who  were  neoeasary  par- 
ties to  an  action  for  partition,  the  prior  decision 
held  that  the  holder  of  a  special  location  acquired 
the  title  of  a  tenant  in  common  and  stood  in  the 
place  of  his  iprantor  in  respect  to  the  special  loca- 
tion.   Gates  V,  Salmon,  4»  Cal.  861. 

And  where  the  same  question  was  presented.  It 
was  said  that  as  to  whether  a  composition  deed 
would  be  bindiuK  upon  the  plaintiff  If  carried  out. 
no  question  remains  to  be  considered  as  that  was 
passed  upon  by  the  court  upon  the  previous  deci- 
aion.  Continental  Nat.  Bank  v.  Koehler,  17  N.  Y.  B. 
R.28. 

And  where  the  prior  decision  construed  a  deed  of 
trust.    More  V.  Calkins,  96  Cal.  4S6. 

And  where  the  prior  decision  construed  a  will, 
and  held  that  the  executors  had  no  power  to  sell 
real  estete.    Huse  v.  Den,  85  Cal.  800. 

And  where  the  prior  decision  held  that  a  will  was 
8u£8cient  to  pass  the  title  of  the  land  to  the  execu- 
tors.   Gaines  v.  Fender,  82  Mo.  4SW. 

And  where  the  prior  decision  construed  a  will  and 
the  disposition  of  personal  property,  the  charge  of 
existing  debts,  the  power  of  the  executor,  and  the 
exlstonoe  of  a  trust.  Bank  of  United  States  v.  Bev- 
erly, 42  U.  8. 1  How.  184, 11  L.  ed.  75. 

And  where  the  same  question  was  presented,  al- 
though a  material  fact  appearing  in  the  record  was 
not  recited  among  other  facts  which  were  stated 
in  the  opinion,  as  this  did  not  tend  to  show  that 
auch  fact  was  not  considered  by  the  court.  Mul- 
ford  V.  Estudillo,  82  Cal.  131. 

And  so  where  the  same  question  was  presented  a 
second  time.  Such  decision  cannot  be  departed 
from  so  far  as  the  questions  of  law  or  fact  are  con- 
oemed  which  were  therein  presented  for  review  or 
decision.    Palmer  v.  Murray,  8  Mont.  17i. 

And  where  the  same  question  was  settled.  ''No 
question,  once  considered  and  decided  by  this  court, 
can  be  re-examined  at  any  subsequent  stege  of  the 
same  case."  Re  San  ford  Fork  8t  T.  Co.  100  U.  S.  247, 
40L.ed.414. 

And  where  the  law  of  the  case  was  settled  and  an 
affidavit  was  subsequently  filed  In  the  court  below 
by  a  party  claiming  a  contrary  effect  of  such  deci- 
sion.   Pico  V.  Cuyas.  48  Cal.  689. 

And  whore  It  was  claimed  that  the  Judgment  dl- 
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rected  to  be  entered  failed  to  give  the  party  what 
was  Justly  his  due.  Argenti  v.  Sawyer,  82  CaL 
414. 

And  where  the  questions  were  the  same.  It  was 
questioned  whether  or  not  the  attempt  to  make  a 
second  appeal  was  not  a  contempt  under  Cal.  Code 
Civ.  Proc.  I  1209,  subsec.  4,  which  provided  that 
abuse  of  process  or  proceedings  of  the  court  by  a 
party  to  an  action  was  a  contempt  of  the  authority 
of  the  6ourt.    Heinlen  v.  Beans,  78  Cal.  24a 

And  so  where  the  same  questions  were  settled  as 
to  the  statute  of  limitations.  It  was  said  that  the 
effort  to  obtain  a  different  decision  upon  the  same 
question  was  not  respectful  to  the  court,  and  a  mis- 
conception of  professional  duty.  Cook  v.  Norton, 
61  III.  285. 

And  so  where  the  questions  were  the  same.  It 
cannot  be  shown  upon  second  appeal  that  the  su- 
preme court  did  not  determine  the  case  on  its 
merits,  when  it  appears  from  the  record  of  its  Judg- 
ment that  it  was  so  determined.  Wabash,  St.  L.  ft 
P.  R.  Co.  V.  Peterson,  116  Ul.  697. 

And  where  the  prior  decision  was  by  the  supreme 
court,  and  the  same  question  on  the  second  appeal 
was  before  the  court  of  appeals,  an  intermediate 
court.  Tlttman  v.  Thornton,  58  Mo.  App.  512: 
Blondeau  v.  Sheridan,  47  Mo.  App.  460;  Chica«ro,  M. 
ft  St.  P.  R.  Co.  v.  Snyder,  27  III.  App.  476,  128  III. 
665. 

And  where  such  appeal  was  to  the  supreme  court, 
and  the  prior  appeal  was  to  the  court  of  appeals, 
which  did  not  reverse  the  case  upon  the  merits,  and 
therefore  must  have  held  the  evidence  was  suffi- 
cient to  authorize  a  recovery,  and  the  facts  were 
the  same  in  both  cases.  Dye  v.  Delaware,  L.  ft  W. 
R.  Co.  CO  N.  Y.  S.  R.  688. 

And  where  the  prior  decisions  were  successively 
made  in  an  equity  case  to  foreclose  a  mortgage. 
Akerly  v.  Vilas,  24  Wis.  165. 1  Am.  Rep.  166. 

And  where  the  question  was  decided  on  an  ap- 
peal from  a  verdict  rendered  on  a  feigned  issue. 
Brown  v.  Clifford,  7  Lans.  46. 

And  where  the  facts  were  the  same.  It  was 
said  that  it  was  so  conclusive  that  the  court 
would  not  feel  warranted  in  departing  from  it  in 
determining  the  rights  of  the  parties.  The  law  of 
the  case  was  higher  authority  than  the  rule  ot glare 
deci»(s.    Lee  v.  Stahl,  18  Colo.  174. 

So  where  the  same  question  was  presented  again. 
It  was  said  that  the  rule  estebllshed  by  the  general 
term  as  to  the  discretion  to  be  exeroised  by  courts 
in  determining  such  motions  was  carefully  con- 
sidered, and  the  rules  then  laid  down  were  not 
merely  dicta  of  the  Judge  renderiug  the  opinion, 
but  utteranoesof  the  general  term  and  rules  to 
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727, 114  U.  8.  809, 29  L.  ed,  198;  Clark  v.  KeitK 
106  U.  S.  465,  27  L.  ed.  802,  Reversed  KHth 
V.  Clark,  97  U.  S.  466.  24  L.  ed.  1075:  United 
States  V.  4^2  Casks  of  Wine,  26  U.  8. 1  Pet.  549. 
7  L.  ed.  258.  Reversed  Tfm  Sarah,  21  U.  8.  8 
Wheat.  894.  5  L.  ed.  644;  Wayne  County 
Supers,  y.  KenicoU,  94  U.  8. 498,  24  L.  ed.  260. 
Reversed  Kenicott  v.  Wayne  County  Supers. 
83  U.  8.  16  Wall.  471,  21  L.  ed.  322. 

Alabama:  Matthews  v.  Sands,  29  Ala.  136, 
Reversed  Sands  v.  Matthews,  27  Ala.  899; 
Miller  v.  Jones,  29  Ala.  180,  Reversed  26  Ala. 
247;  Boundtree  v.  lumer,  86  Ala.  555,  Re- 
versed Turner  v.  Boundtree,  80  Ala.  706. 

Arkansas:  Fortenberry  v.  Frazier,  5  Ark. 
202.  89  Am.  Dec.  878  (1848),  Reversed 
Frazier  v.  Fortenberry,  4  Ark.  162;  Rector  v. 
Danley,  14  Ark.  807;  Biseoe  v.  Tucker,  14  Ark. 
523.  Reversed  11  Ark.  145;  Porter  v.  Doe,  Han- 
ley,  10  Ark.  191,  Reversed  Doe,  Phillips,  v. 
Porter,  8  Ark.  18,  62;  Miller  v.  Barkeloo,  18 


Ark.  298;  Taliaferro  v.  Barnett,  47  Ark.  362, 
Reversed  87  Ark.  511. 

California:  Dewey  v.  Gray,  2  CaL  877; 
Phelan  v.  San  Francisco,  20  Cal.  89;  Bedama- 
tion  Dist.  No,  S  v.  Goldman,  65  Cal.  685,  Re- 
versed 61  Cal.  205. 

Colorado:  Kansas  P.  B,  Co,  v.  Bayles,  19 
Colo.  850,  Reversed  Bayles  v.  Kansas  P,  B. 
Co,  13  Cfolo.  181,  5  L.  R.  A.  480.  2  Inters.  Com. 
Rep.  643;  Boutt  v.  Greenwood  Cemetery  Land 
Co.  18  Colo.  182,  Reversed  Greenwood  Ceme- 
tery Land  Co.  V.  Bautt,  17  Colo.  156, 15  L.  R 
A.  869;  Israel  v.  Arthur,  18  Colo.  159,  Re- 
versed Arthur  v.  Israel,  15  Colo.  147,  10  L. 
R.  A.  698;  Israel  v.  Arthur,  7  Colo.  5;  Lee  v. 
<S^a/i^,  18  Colo.  174.  Reversed  9  Colo.  208. 

Connecticut:  Smith  v.  Lems,  26 Conn.  116. 
24  Conn.  624.  68  Am.  Dec.  180;  Nic/ioU  v. 
Bridgeport,  27  Conn.  459,  Reversed  28  Conn. 
189,  60  Am.  Dec.  686;  Fowler  v.  Bishop,  82 
Conn,  199.  Reversed  81  Conn.  560;  New  Ha- 


ffovem  such  motioDS.  (This  Is  a  memorandum  de- 
cision, and  the  motion  was  not  defloed.)  Ruther- 
ford V.  Madrid,  80  N.  Y.  8upp.  1184. 

A  second  appeal  from  a  judgment  by  the  same 
party  was  a  nullity  where  a  prior  appeal  was  regu- 
larly taken  and  then  pendlnir.  Brown  v.  Plummer, 
70  cal.  387. 

In  KiUKSbury  v.  Buckoer.  184  U.  8.  660,  SB  L.  ed. 
1047,  it  was  said  that  a  decision  upon  a  prior  appeal 
was  conclusive  upon  the  second  appeal  where  the 
same  question  was  settled. 

b.  Where  theprior  decision  is  erroneous. 

The  cases  in  some  of  the  states  hold  that  a  prior  de- 
cision is  conclusive  upon  a  subsequeut  appeal  where 
such  prior  decision  is  erroneous,  some  hold  that  it 
is  conclusive  even  if  it  is  erroneous^  and  some  hold 
that  it  iaconolurtTOwnetner  itui  right  or  wronir. 
This  may  oe  8a3dto be  tne  weignt  or  authority, and 
these  decisions  are  found  in  Alabama,  Arkansas, 
California.  €teorgia,  Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Maryland,  Michisran,  Minnesota,  Mon- 
tana, New  York.  Oregon,  Pennsylvania,  Vermont, 
Virginia,  Washington.  Wisconsin,  and  the  Federal 
courts.  Some  states  have  adopted  the  same  rule, 
but  have  cases  holding  that  an  erroneous  decision 
is  not  conclusive,  as  Missouri,  Nebrafika.  Utah,  and 
Tezga.  and  in  addition  to  tne  above,  Connecticut, 
New  xork,  and  Ohio  hold  that  it  is  conclusive  un- 
less it  is  wrong,  as  in  Hastinos  v.  Foxwortht. 

So,  the  decision  of  a  court  upon  a  prior  appeal 
was  conclusive  on  a  second  appeal  where  such  prior 
decision  was  erroneous  because  the  record  was  in- 
complete. Nothing  will  be  re-examined  except  pro- 
ceedings subsequent  to  the  mandate.  Fortenberry 
V.  Frazier.  5  Ark.  80S. 

In  Butherf  ord  v.  Lafferty,  7  Ark.  40S,  the  prior 
decision,  which  was  erroneous,  was  held  not  to  be 
conclusive,  where  the  court  on  the  prior  appeal 
overlooked  the  true  state  of  the  record,  and  con- 
sequently arrived  at  an  improper  ^oi^yi^iwinn,  and 
confounded  the  names  or  jonn  and  James  in  a  re- 
ceipt and  were  Induced  to  decide  against  the  Jaw 
of  the  cose;  but  this  case  was  overruled  in  Porter 
v.  Doe,  Hanley,  infra. 

The  decision  on  a  former  appeal  was  held  con- 
clusive on  a  secqnd  appeal  where  the  question  was 
made  that  the  prior  decision  was  erroneous.  Por- 
ter V.  Doe,  Hanley.  10  Ark.  186. 

The  decision  upon  a  prior  appeal  was  conclusive 
upon  a  second  appeal  where  the  same  question  was 
presented,  although  the  rule  eatabliahed  on  «  prior 
appeal  was  erroneous:  Homhe  v.  Corbin,  84  Mo. 
"X^^.  W;  JIfUIL  V.  iCmbrdse,  Id.  880;  MoLendon  v. 
McGlaon.  00  Oa.  244;  Haynes  v.  Meeks,  8U  Cal.  288. 

And  where  the  rule  laid  down  was  one  of  doubt- 
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ful  propriety,  but  had  been  settled  by  a  long  series 
of  years.    Yale  v.  Dederer,  68  N.  Y.  886. 

And  where  the  court  said:  **We  regret  that  this 
question  is  not  open  in  the  present  case."  Parker 
V.  Pomeroy,  2  Wis.  112. 

And  where  the  court  said:  **We  are  bound  by 
the  decision  then  made,  however  much  we  may  be 
inclined  to  a  dilferent  view."  Willis  v.  Smith,  72 
Tex.  666. 

And  whejre  the  same  question  was  involved.  This 
wMgo  even  thouirh  the  court,  w  «ati«ifl<^  tiiRt  ita 
former  decision  wm  erroneouy.    Alexandria  Bav. 

And  where  the  court  said:  "We  do  not.  and  can- 
not, fully  indorse  the  doctrine  declared  in  the 
above  quotation  (Instructions  given)  from  our 
former  opinion."  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Hixon,  no  Ind.  226. 

And  where  the  court  said:  **1n  disposing  of  this 
case  we  are  not  to  be  understood  as  approving  of 
the  correctness  of  the  former  holding."  Burling- 
ton, C.  R.  &  N.  R,  Co.  V.  Dey,  89  Iowa,  18. 

And  where  the  members  of  the  court  on  the  sec- 
ond appeal  did  not  concur  in  the  former  decision. 
Dougherty  v.  Horseheads,  30  N.  Y.  Supp.  447. 

And  where  the  court  was  of  the  opinion  that  if 
the  case  was  new  the  court  would  overrule  it. 
Dewey  v.  Gray.  2  Cal.  377. 

And  where  the  court  said:  '"The  hitter  portion 
of  that  decision  is  in  abrogation  of  one  of  the  plain- 
est principles  of  law,  and  if  this  case  was  a  new  one 
I  would  not  hesitate  to  overrule  it."  Davidson  v. 
Dallas,  15  Cal.  75. 

And  where  the  writer  of  the  last  opinion  {^gUgxed 
the  former  decision  to  be  erroneous. 
ft.  ij^.  V.  fiyiRW  IIW.  Uv.  App.l 
Brewer  v.  Ford,  69  Hun,  17;  Loomis  v.  Co  wen,  106 
III.  660:  Drake  v.  Chicago,  R.  I.  &  P.  R.  Co.  70 
Iowa,  59. 

And  where  the  prior  decision  was  by  the  court  of 
appeals,  although  the  superior  court  at  general 
term  on  the  second  appeal  disapproved  of  that 
decision.  Oceanic  Steam  Nav.  Co.  v.  Compania 
Transatlantica  Eepanola,  4  Misc.  426. 

And  where  the  court  said:  "However  much  I 
might  be  inclined  to  differ  from  the  opinion  of  this 
court  which  has  been  referred  to  .  .  .  neverthe- 
less that  opinion  is  and  must  be  the  law  of  this  case 
until  it  is  reversed  by  a  higher  tribunal."  Creigh- 
ton  V.  Hershfleld,  2  Mont.  169. 

And  where  the  Judge  who  delivered  the  last 
opinion  doubted  the  rule  of  law  on  the  prior 
decision.    Thomas  v.  Doub,  1  Md.  252. 

And  where  the  court  said  they  were  not  exactly 
satistled  with  the  reasoning  of  the  Judge  in  that 
case.    Venard  v.  Green,  4  Utah.  456. 
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venAN,  Co.  v.  8taU,  44  C^dd.  391;  State  v. 
New  Haven  <fe  N.  Co.  43  Conn.  351. 

Florida:  WiUon  v.  Fridenberg,  21  Fla.  889, 
19  Fla.  461;  Fridenburgv.  WiUon,  20  Fla.  869; 
Doyle  V.  Wade,  28  Fla.  94,  Reversed  Wade  v. 
DogU,  17  Fla.  522. 

Georgia:  Central  R.  Co.  v.  Coggirt,  73  Ga. 
695,  Reyersed  Coggin  v.  Central  R.  Co.  62 
Ga.  685,  35  Am.  Rep.  182;  Dean  v.  Feely,  69 
Ga.  804.  66  Ga.  273.  Reversed  (/Byrne  v. 
Feeley,  61  Ga.  85:  Shelton  v.  JF«w,  78  Ga.  138, 
70  Ga.  800;  BauUbury  v.  Iterson,  73  Ga.  738, 
Reversed  Iverson  v.  Satilsbury,  68  Ga.  790;  fiiot- 
Dannah  Bank  db  T.  Co.  v.  Bartridge,  75  Ga. 
151,  Reversed  78  Ga.  223;  Lewis  v.  BiU,  87 
Ga466,  80  Ga.  402;  PhiUipsy.  O^Neal,  87  Ga. 
731.  as  O'Neal  v.  PAtWijw,  88  Ga.  556,  and 
PhiUips  V.  (TNeal,  85  Ga.  142. 

Idaho:  Palmer  v.  tTtoA  i^.  i?.  Co.  2  Idaho, 
360,  Reversed  Id.  290. 

Illinois:  Greeny.  Springfield,  180  111.  520,  Re- 


versed Springfield  v.  Qreen,  120  111.  269;  Reed 
v.  Tf^^^,  70  111.  479,  Reversed  West  v.  Reed,  65 
III.  242;  ^wy<^  v.  Neff,  123111.  310,  Reversed 
Nefy.  Smyth,  111  111.  100;  Taylor  y.  Frew,  118 
111.  859.  Reversed  Frein  v.  Tayfcr,  106  111.  159; 
Johnson  v.  F<?n  Kettler,  84  III.  317,  Reversed 
F<?n  Kettler  v.  Johnson.  57  111.  109,  Johnson 
V.  F<m  ^<r«fer,  66  111.  63;  7wA;<t  v.  PeofUe, 
122  III.  595,  Reversed  117  111.  88. 

Indiana:  Hobson  y.  Doe,  4  Blackf .  489  (1888). 
Reversed  2  Blackf.  808;  Armstrong  v.  Harsh- 
tnan^  93  Ind.  217;  Harshman  v.  Armstrong, 
48  Ind.  126,  Reversed  Armstrong  v.  Harsh- 
man,  61  Ind.  52,  28  Am.  Rep.  665;  Con- 
tinental L.  Ins.  Co.  V.  Houser,  111  Ind.  968, 
89  Ind.  258;  Pittsburgh,  C.  db  St.  L.  R. 
Co.  V.  Hixon,  110  Ind.  226,  Reversed  79  Ind. 
Ill;  Tipton  County  Comrs.  v.  Indianapolis, 
P.  db  C.  R.  Co.  89  Ind.  101,  Reversed  Indianap- 
olis. P.  dt  C.  R.  Co.  y.  Tipton  Countv  Comrs. 
70  Ind.  385;  Forgerson  v.  Smith,  104  Ind.  247, 


And  where  the  court  said:  *'I  am  not  prepared 
to  commit  myself  to  the  correctness  of  this  doc- 
trine, as  applied  to  the  facts  of  this  case.^*  Johnson 
V.  Northwestern  Teleph.  Ezch.  Co.  64  Mian.  87. 

And  where  it  was  expressly  adjudged  on  the 
prior  appeal  that  equity  had  jurisdiction  over  the 
matters  In  controversy,  and  that  the  bill  was  a 
creditor's  bill,  and  on  the  second  appeal  the  court 
said:  *'Tf  it  were  an  open  question  we  should  not 
perhaps  feel  inclined  to  pronounce  the  piW  as  filed 
a  creditor's  bill.  .  .  .  It  is  sufficient  for  this  cause, 
however,  that  it  was  so  held  when  the  case  was  In 
this  court  on  the  former  appeal"  Williams  v. 
Newman  (Ya.)  26  S.  £.  19. 

i^nd  where  the  supreme  court  on  the  second 
appeal  unanimously  disapproved  of  the  decision 
on  the  first  appeal,  and  the  first  decision  had  sinoe 
been  overruled.    Saulsbury  v.  Iverson.  78  Oa.  786. 

And  where  the  court  said:  *'We  do  not  hold  it  to 
be  the  law  of  other  oases.''  Newberry  v.  Trow- 
bridfre.  13  Mich.  278. 

And  where  it  was  insisted  that  the  Supreme 
Court  of  the  United  States  since  the  first  decision 
had  held  dlflTerently  from  a  rulingr  made  on  one  of 
the  points.  Conroy  v.  Vulcan  Iron  Works.  76  Mo. 
661. 

And  where,  since  the  prior  decision,  the  supreme 
court  in  another  case  involvingr  similar  facts  had 
decided  differently.  Although  the  decisions  of  the 
supreme  court  were  binding  upon  the  appellate 
court  as  authority,  the  prior  decision  was  held  to 
be  res  judicata.    Offle  v.  Turpin,  8  111.  App.  468. 

And  where,  since  the  prior  decision,  the  supreme 
court  has  held  in  other  cases  a  contrary  doctrine, 
but  the  prior  decision  was  the  law  of  tbe  case 
between  the  parties  in  that  action.  Tipton  County 
Comrs.  v.  Indianapolis.  P.  &  C.  R.  Co.  89  Ind.  lOi; 
Phoenix  Ins.  Co.  v.  Pickei.  8  Ind.  App.  882;  Brown 
V.  Marion  Nat.  Bank.  18  Ky.  L.  Rep.  186;  Thomson's 
Appeal  V.  Albert.  16  Md.  268. 

And  where  the  former  appeal  affirmed  tbe  judg- 
ment, althougrh  the  decision  of  the  prior  appeal 
was  erroneous.  If  the  judgment  had<been  reversed 
on  the  prior  appeal,  the  rulings  on  the  prior  appeal 
mlfrht  be  examined  if  presented  in  the  proper 
shape.    State,  Hay.  v.  Harper.  66  Mo.  App.  611. 

The  court  of  appeals  on  an  appeal  refused  to 
nodoe  that  a  decree  which  was  used  in  evidence  in 
the  trial  court  had  been  reversed  since  the  decree, 
although  it  was  held  to  be  a  bar  in  tbe  case  below. 
The  court  of  appeals  could  only  decide  the  case  as 
presented  by  the  record.  Cates  v.  Loftus.  4  T.  B- 
Mon.448. 

The  decision  upon  a  prior  appeal  was  conclusive 
upon  tbe  second  appeal,  where  on  tbe  second  trial 
a  motion  was  made  to  correct  the  computation  of 
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tbe  amount  found  due  by  the  supreme  court. 
Lombard  v.  Gregrory.  88  Iowa.  431. 

Rome  cases  hold  that  the  prior  decision  is  conclu- 
sive even  if  erroneous. 

So.  tbe  decision  upon  a  prior  appeal  was  con- 
clusive on  the  second  appeal  where  the  same  ques- 
tion  was  Involved,  even  if  it  was  clear  that  the 
prior  decision  was  a  mistake.  Stuart  v.  Preston,  80 
Va.  686. 

And  where  the  same  questions  were  settled,  even 
if  the  decision  was  erroneous.  Tbe  only  mode  of 
reviewing  the  same  is  by  a  petition  for  a  rehearing. 
Ward  v.  Johnson.  6  III.  App.  30;  McCormick  Har- 
vesting Mach.  Co.  V.  Gray.  114  Ind.  810:  Morgan 
County  Comrs.  v.  Pritchett.  86  Ind.  68;  Heffner  v. 
Brownell.  76  Iowa.  841;  Davenport  v.  Klelnschmidt. 
8  Mont.  467;  Taliaferro  v.  Bamett.  47  Ark.  882; 
Hough  v.  Harvey.  84  111.  808;  Johnson  v.  Von  Ket- 
tler. Id.  816;  Gunter  v.  Laffan.  7  Cal.  688;  Vogel  v. 
Little  Rock.  65  Ark.  600. 

And  where  the  same  question  was  settled,  it  was 
said  that  even  though  the  prior  decision  may  have 
been  overruled  there  is  no  ground  for  altering  the 
decision  in  any  case  where  the  decision  was  made 
before  it  was  overruled.  Herrick  v.  Belknap's 
Bstate.  27  Vt.  609;  Hibbits  v.  Jack.  W  Ind.  670,  49 
Am.  Rep.  478. 

The  decision  upon  a  prior  appeal  was  conclusive 
upon  the  second  appeal  where  the  prior  decision 
directed  a  decree  to  be  entered.  Although  tbe 
appellate  court  might  have  erred  in  its  decree,  it 
had  no  power  to  correct  the  error  after  the  term 
had  expired  in  which  the  decision  was  rendered. 
Bradford  v.  Patterson.  1  A.  K.  Marsh.  847. 

And  where  tbe  same  question  was  presented, 
however  erroneous  it  might  be:  but  as  to  new 
parties  in  a  different  controversy  it  was  not  conclu- 
sive.   Frazler  v.  Frazler.  77  Va.  788. 

And  where  the  first  decision  reversed  a  decree, 
and  the  former  appellee  prosecuted  a  writ  of  error 
to  reverse  the  same  decree.  It  was  conclusive  if 
tbe  prior  decision  was  ever  so  erroneous.  Rice  v. 
Wheatly.  9  Dana.  271. 

And  where  the  questions  presented  were  tbe 
same.  The  court  had  no  power  to  review  its 
former  judgment  except  upon  the  petition  for  a 
rehearing,  and  if  the  court  misapprehended  the 
facts  in  the  former  record,  it  was  too  late  to  urge 
the  same.    Reed  v.  West,  70  111.  479. 

And  where  it  was  contended  that  on  the  second 
appeal  the  court  had  misapprehended  tbe  tacts 
upon  the  prior  appeal.  Simplot  v.  Dubuque,  66 
Iowa,  680. 

And  where  the  court  said  that  no  court  can  re- 
verse or  annul  its  own  final  decree  or  judgment 
for  errors  of  fact  or  law  after  tbe  term,  unless  for 
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Heversed  Smith  v.  FerguBon,  90  Ind.  289; 
Kress  V.  StaU,  Wagoner,  65  lod.  106,  Reversed 
lAirr  V.  State,  Wagoner,  Afi  Ind.  364;  Gerberv. 
Friday,  87  lud.  866,  Reversed  Gerberv.  Sharp, 
72  Ind.  553:  Dodge  v.  Gaylord,  53  Ind.  365, 
Reversed  Oaylord  v.  Dodge,  81  Ind.  41;  Bar- 
tholomew County  Comrs.  v.  Jameson,  86  Ind. 
154;  Jamtson  v.  Bartholomew  County  Comrs. 
«4  Ind.  524;  Test  v.  Zar«^,  76  Ind.  452, 
Reversed  Larsh  v.  Test,  48  Ind.  180;  Rieh- 
mond  Street  R.  Co.  v.  Beed,  88  Ind.  9;  Reed 
V.  Richmond  Street  R.  Co.  60  Ind.  842. 

Iowa:  Adams  County  v.  Burlington  &  M.  R. 
Co.  55  Iowa,  94,  Reversed  39  Iowa,  507,  and 
44  Iowa,  385;  Rdbeock  v.  Chicago  A  N.  W.  R. 
Co.  72  Iowa.  197,  Reversed  63  Iowa,  594;  Heff- 
ner  v.  Brownell,  75  Iowa,  841,  Reversed  70 
Iowa,  591. 

Kansas:  Crockett  y.  Gray,  81  Kan.  846, 
Reversed  Gray  v.  Crockett,  30  Kan.  138:  Bead- 
ley  V.  Challiss,  15  Kan.  602,  Reversed  Challiss 
V.  Headley,  9  Kan.  684. 


Kentucky:  Bradford  v.  Patterson,  1  A.  K. 
Marsh.  846  (1819).  Reversed  4  Bibb,  584;  Smit/i 
V.  Brannin,  79  Ky.  119;  WiUiamsY,  Rogers,  14 
Bush,  776:  Dflrw*  v.  MeCorkU,  Id.  746;  /r<m- 
fi<j(/y  V.  Meredith,  4  T.  B.  Mon.  409,  Reversed 
Meredith  v.  Kennedy^  Litt.  8el.  Cas.  516;  Ken- 
nedy V.  Meredith,  8  Bibb,  465;  iV^^wn  v.  Ctey, 
7  J.  J.  Marsh.  138,  28  Am.  Dec.  387  (1884). 
Reversed  Clay  v.  Nelson,  5  Lilt.  (Ky.)  165; 
Sims^r.  Reed,  12 B.  Mon.  52;  Meredith  ^ .Clarke, 
Sneed(Ky.)  180  (1802);  Ford  v.  Gregory,  10  B. 
Mon.  175,  Reversed  Gregory  v.  Ford,  5  B. 
Mon.  471;  Legrand  v.  Baker,  6  T.  B.  Mon. 
244.  Reversed  Baker  v.  Legrand,  Litt.  8el. 
Cas.  258. 

Louisiana:  TvfU  v.  Casey,  16  La.  Ann.  386, 
Reversed  15  La.  Ann.  260;  Boisse  v.  Dickson, 
82  La.  Ann.  1150,  Reversed  81  La.  Ann.  753; 
OiOaspie  v.  Scott,  82  La.  Ann.  767. 

Maine:  Atkins  v.  Wyman,  45  Me.  400. 

Maryland:  Preston  v.  Leighton,  6  Md.  97, 
Reversed    Leighton  v.   Preston,  9  Gill,   201; 


•clerical  mistakes.  Ex  parte  Slbb^ld  v.  United 
States,  37  U.  8. 18  Pet.  488. 9  L.  ed.  n«7. 

Some  cases  faold  tbat  the  prior  decision  is  conclu- 
sive whether  riffbt  or  wronir* 

So,  the  decision  upon  a  prior  appeal  was  conclu- 
sive upon  the  second  appeal  where  the  question 
was  the  same,  whether  ri^ht  or  wroosr*  Gerbcr  v. 
Friday,  87  Ind.  886;  Meyer  v.  Shamp,  26  Neb.  720; 
HcRlnney  v.  Harral,  36  Mo.  App.  887:  Central 
Warehouse  Co.  v.  Sarfreant,  40  111.  App.  438:  Brewer 
V.  National  Union  Bldff.  Asso.  64  Til.  App.  161;  Bab- 
•cock  V.  Chicago  ft  N.  W.  R.  Co.  72  Iowa,  197;  Cen- 
tral Branch  Union  P.  R.  Co.  v.  Shoup,  28  Kan.  394. 
42  Am.  Rep.  163;  HoUeran  v.  Meisel,  91  Va.  143; 
Wilkes  V.  Davies,  8  Wash.  112, 23 L.  R.  A.  103:  Wriflrht 
V.  Sperry,  25  Wis,  617:  Cole  v.  Clarke,  3  Wis.  828; 
Du  Pont  V.  Davis,  36  Wis.  688;  McLeod  v.  Bertschy, 
^  WiP.  244:  Noonan  v.  Orton,  27  Wis.  310;  Mont- 
gomery V.  Oilmer,  83  Ala.  116,  70  Am.  Dec.  662. 

And  where  the  first  ruling  was  not  essential  to 
the  prior  decision  and  became  a  part  of  the  law  of 
the  case,  whether  intrinsically  correct  or  not. 
Table  Mountain  Tunnel  Co.  v.  Stranahan,  21  Cal. 

And  where  the  lower  court  followed  such  deci- 
sion, and  this  rule  applied  without  regard  to 
whether  the- prior  decision  was  right  or  wrong. 
Burke  v.  Matthews,  37  Tex.  73. 

And  where  the  same  question  was  presented  as 
to  the  construction  of  a  contract,  and  this  rule  ap- 
plied whether  the  prior  decision  was  right  or 
wrong.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Hoyt,  44  111. 
App.  48. 

And  where  the  first  decision  was  on  a  motion  to 
dismiss  an  appeal.  The  ruling  In  that  decision, 
whether  erroneous  or  not,  was  the  law  of  the  case. 
Walker  v.  Heller,  104  lod.  827. 

And  where  the  prior  decision  sustained  a  com- 
plaint on  demurrer.  The  prior  decision  is  the  law 
of  the  case  whether  right  or  wrong.  Linton  Coal 
A  M.  Co.  v.  Persons  (Ind.)  43  N.  E.  651. 

And  where  the  same  question  was  presented;  the 
«ourt  saying:  '*In  thus  yielding  to  the  former  de- 
cisions we  do  not  approve  them  as  precedents,  nor 
do  we  disapprove  them,  we  simply  yield  to  them  as 
former  Judgments,  and  decline  to  enter  upon  a  dis- 
cussion of  the  general  question."  Howe  v.  Flem- 
ing, 123  Ind.  262. 

And  where  the  questions  presented  were  the  same, 
whatever  might  be  the  views  of  the  court  oo  that 
question,  at  the  time  of  the  second  appeal.  Test  v. 
Larsh,  76  Ind.  462. 

And  where  the  court  on  the  last  appeal  said  tbat 
the  conclusions  then  reached  were  correct.  In  any 
84L.R.A, 


case  it  must  be  the  law  applicable  to  further  pro- 
ceedings in  the  same  case.  Perry  v.  Little  Rock  k 
Ft.  S.  R.  Co.  44  Ark.  383. 

And  where  the  facts  were  the  same;  whatever 
doubt  the  court  might  entertain  on  the  second  ap- 
peal as  to  the  rule  laid  down  in  the  former  deci- 
sion. Rector  v.  Dan  ley,  14  Ark.  804;  Bidgway  v. 
Bacon,  63  N.  Y.  8.  R.874. 

And  where  the  same  question  was  involved,  even 
if  there  should  be  doubt  as  to  the  soundness  of  the 
prior  decision.    Brandon  v.  Fritz,  94  Pa.  88. 

And  where  the  question  was  admitted  to  be  of 
difficult  and  doubtful  solution.  An  opinion  of 
the  appellate  court  determining  the  case  upon  two 
distinct  grounds  was  regarded  as  a  decision  upon 
both  grounds,  and  not  as  a 'dictum  on  either.  Corn 
V.  Rosenthal,  3  Misc.  72. 

And  where  the  same  question  was  presented 
whatever  views  the  different  members  of  the  court 
entertained  as  to  the  soundness  of  the  former  de- 
cision. Stacy  V.  Vermont  C.  R.  Co.  82  Vt.  661; 
Adams  County  v.  Burlington  AM.  R.  Co. 55  Iowa, 
94;  Southwest  Lead  ft  Z.  Co.  v.  Phcenix  Ins.  Co.  41 
Mo.  App.  406. 

And  where  the  prior  decision  was  approved  by 
the  court  of  appeals.  It  would  not  be  re-examined, 
even  if  its  correctness  was  doubtful.  Rose  v. 
Hawley,  68  N.  Y.  S.  R.  40a 

And  where  it  was  said  tbat  it  would  make  no  dif- 
ference whether  the  prior  decision  was  correct  or 
not,  it  could  not  be  modified  or  changed.  Cen- 
tral R.  Co.  V.  Coggin,  73  Ga.  605:  Ryan  v.  Martin, 
18  Wis.  673;  Powell  v.  Dayton,  S.  ft  G.  R.  R.  Co.  14 
Or.  22. 

And  where  the  judgment  was  reversed,  and  the 
appellate  court  held  that  the  complaint  was  suf- 
ficient. It  was  said  that  this  would  be  the  rule 
whatever  might  be  the  views  of  the  court  upon  the 
second  appeal.    Lucas  v.  San  Francisco,  28  CaL  601. 

And  where  the  same  question  was  involved  on 
demurrer  to  a  complaint.  It  was  said  that  this 
was  the  rule  whether  right  or  wrong.  Brimm  v. 
Jones  (Utah)  45  Pac.  46. 

And  where  the  questions  were  the  same,  and  thts 
was  said  to  be  the  rule  whether  the  prior  decision 
was  correct  or  not,  In  holding  the  complaint  stated 
a  cause  of  action  and  therefore  settling  the  ques- 
tion as  to  whether  the  proper  party  was  plaintiff. 
Reclamation  Dist.  No.  3  v.  Goldman,  65  CaL  635. 

And  where  the  questions  were  the  same,  and  this 
was  said  to  be  the  rule,  whatever  opinion  might  t>e 
sutjsequently  entertained  of  the  original  question 
involved  in  the  action  in  which  the  decision  was 
rendered.    Sharpstein  v.  Freidlander,  63  Cal.  78. 


Nebbaska  Supbeme  Coubt. 
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Brown  v.  SomerviUe,  8  Md.  454,  Reversed 
SomervilU  v.  Brawn,  5  Gill,  899. 

Massachusetts:  Booth  v.  Com,  7  Met.  286; 
Bunter  v.  Farren,  127  Mass.  485,  34  Am.  Rep. 
423;  Pratt  v.  Boston  Heel  dk  L,  Co,  134  Mass. 
800;  Negvsv.  i^imps^m,  99  Mass.  895;  Ke?it  v. 
Whitney,  9  Allen,  65,  85  Am.  Dec.  789;  Am- 
her$t  Bank  v.  Root,  2  Met.  542:  Joyner  v.  ^r^^i^ 
Barrtngton,  118  Mass.  465;  BardweU  v.  Con- 
iray  i/i/^  i^.  Ins.  Co.  Id.  469. 

Michigan:  Henry  v.  Quackenhush,  48  Mich. 
417,  Reversed  Quackenhush  v.  Henry,  42 Mich. 
75;  <:?rea<  Western  R.  Co.  v.  Hawkins,  18 
Mich.  431,  Reversed  Hawkins  v.  G'rea^  Yfe«^ 
mi  /e.  C<?.  17  Mich.  57,  97  Am.  Dec.  179;  Bas- 
sett  V.  Shepardson,  57  Mich.  428.  Reversed  52 
Mich.  3;  Hiekox  v.  Chicago  d  C.  S.  R.  Co.  94 
Mich.  286,  Reversed  78  Mich.  615;  Damon  v. 
BeBar,  94  Mich.  594,  Reversed  83  Mich.  262; 
Newberry  v.  Trowln-idge,  13  Mich.  278,  Re- 
versed 4  Mich.  891;  Mynning  v.  Detroit,  L.  <fc 
N.  R.  Co.  67  Mich.  677,  Reversed  59  Mich.  257, 


and  64  Mich.  98;  OamUe  v.  Gates,  97  Mich. 
465,  Reversed  92  Mich.  510. 

Minnesota:  Caldtoeli  v.  Bruggerman,  8  MioD. 
286;  mienv  v.  Wolverton,  54  Minn.  75,  Re- 
versed 46  Minn.  256,  and  50  Minn.  419. 

Mississippi:  Smithy.  Elder,  14Smedes&M. 
100,  Reversed  7  Smedes  &  M.  507;  Bridmforth 
V.  Gray,  89  Miss.  186,  Reversed  Grayy.  Bridge- 
forth,  38  Miss.  812;  Green  v.  McDonald,  la 
Smedes  &  M.  445,  Reversed  McDonald  v. 
Green,  9  Smedes  &  M.  138.  Reversed  Green  v. 
Finueane,  5  How.  (Miss.)  542. 

Missouri:  Overall  v.  Ellis,  88  Mo.  209,  Re- 
versed 82  Mo.  822;  Metropolitan  Bank  v.  Tay- 
lor, 62  Mo.  340,  Reversed  53  Mo.  444;  Hombs^ 
V.  Corbin,  34  Mo.  App.  394,  Reversed  20  Mo. 
App.  497;  Feurt  v.  Ambrose,  84  Mo.  App.  860, 
Reversed  Feurt  v.  Brown,  28  Mo.  App.  882. 

Montana:  Daniels  v.  Andes  Ins.  Co.  2  Mont. 
502,  Reversed  Id.  78;  Creighton  v.  Hershfleld, 
2  Mont.  169,  Reversed  1  Mont.  689;  Kelley  v. 
Cable  Co.  8  Mont.  440,  Reversed  7  Mont.  70; 


And  where,  it  was  said  that  this  was  the  rule, 
whether  the  former  decision  was  correct  or  not. 
Paffe  V.  Fowler,  37  Gal.  100;  PoJaok  v.  McGrath,  88 
Cal.  606;  Heiolen  v.  Martin,  50  Gal.  181;  Lillie  v. 
Trentman,  130  Ind.  16;  Nlckleas  v.  Pearson,  126  Ind. 
477. 

And  where  it  was  said  to  be  the  rule  even  if  **we 
doubted  the  correctness  of  the  ruling  when  ap- 
plied to  other  cases.''  Hawley  v.  Smith,  46 Ind.  188. 
And  where  the  facts  were  the  same,  as  the  su- 
preme court  had  no  appellate  jurisdiction  over  its 
own  judfrments  and  could  not  review  or  modify 
them  after  the  case  passed  from  its  control.  This 
rule  applies  whether  the  prior  decision  was  rl^ht  or 
wrong,  and  was  as  conclusive  in  a  case  of  reversal 
as  where  a  particular  jadgment  was  directed  to  be 
entered,  and  applied  to  an  action  of  ejectment 
where  the  evidence  was  the  same.  Leese  v.  Clark, 
20  Cal.  388. 

In  Lawrence  v.  Ballou,  37  Cal.  518,  it  was  said  that 
a  decision  upon  a  prior  appeal  was  conclusive  upon 
the  second  appeal,  and  this  whether  right  or  wrong. 
This  only  applies  to  a  decision  of  a  court  of  last  re- 
sort 

Some  cases  hold  that  the  prior  decision  is  conclu- 
sive unless  it  is  wrong. 

So,the  decision  of  the  supreme  court  on  a  question 
reserved  by  the  superior  court  upon  a  statement  of 
facts  was  conclusive  on  the  supreme  court  wliere 
the  same  question  was  again  presented  on  a  writ  of 
error.  But  as  to  whether  or  not  there  might  be 
circumstances  which  would  authorize  a  re-exam< 
ination  of  tbe  prior  questions  was  not  decided. 
Smith  V.  Lewis,  26  Conn.  116, 

So,  the  diK^ision  on  a  prior  appeal  was  conclusive 
on  a  second  appeal  where  the  same  question  was 
presented,  unless  some  general  principle  of  law  bad 
been  manifestly  decided  incorrectly  tbe  first  time, 
or  injustice  to  the  rights  of  the  parties  would  be 
done  by  adhering  to  tbe  first  opinion.  Chambers 
v.  Smith,  30  Mo.  166. 

And  where  the  same  question  was  presented. 
But  it  was  said  in  Missouri  that  there  are  some  ex- 
ceptions to  tbis  general  rule.  Keith  v.  Keith,  07 
Mo.  228. 

And  where  it  was  said  that  there  were  excep- 
tions to  the  general  rule,  but  this  case  was  nor 
within  the  exceptions.  Ibid.;  Belch  v.  Miller,  37 
Mo.  App.  628. 

And  where  it  was  said  that  courts  of  last  resort 
occasionally  find  it  proper  and  Just  to  overrule, 
and  thus  correct  their  former  declaration  of  legal 
principles.  It  sometimes  Is  a  matter  of  congratula- 
tion that  Justice  can  be  finally  done  in  that  man- 
L.R.A. 


ner.  In  the  same  cause  on  a  later  appeal  when  nee* 
essary.     Butledge  v.  Missouri  P.  H.  Co.  128  Mo.  121. 

And  where  the  same  question  was  involved.  It 
was  said:  "We  have,  of  course,  power— considered 
as  mere  power— to  recall  that  Judgment  if  of  opin- 
ion  that  it  was  erroneous;  and  appellate  courts 
have  sometimes,  on  a  second  appeal,  taken  a  differ- 
ent view  of  the  law  from  that  announced  on  the- 
former  appeal.  But  we  remain  of  the  opinion  then 
expressed,  and  do  not  think  it  necessary  to  repeat 
our  reasons  for  so  holding.''  Little  v.  McAdaraa. 
38  Mo.  App.  187. 

And  where  such  decision  was  correct.  It  was 
said  that  s  prior  decision  will  not  be  re-examined, 
or  tbe  ruling  then  made  reversed,  unless  manifestly 
incorrect.  Fuller  v.  Cunningham  (Neb.)  67  N.  W. 
870. 

In  Fuller  v.  Cunningham,  sufira^  (he  case  of 
Hastinob  v.  Foxwortht  was  approved  as  to  the 
doctrine  tbat  a  decision  upon  a  prior  appeal  was 
conclusive  unless  manifestly  incorrect. 

The  decision  upon  a  prior  appeal  was  conclusivo 
upon  tbe  second  appeal  where  the  same  question 
was  presented.  It  was  said  that  If  there  was  any 
reason  to  suppose  that  tbe  merits  of  the  question 
had  not  been  fully  considered,  or  that  any  fact  had 
Yyeen  misunderstood  or  any  principle  or  any  au- 
thority bearing  upon  the  validity  of  tbe  contract 
In  question  had  been  overlooked,  it  might  Justify  a 
review  of  the  question.  Justice  v.  Lang,  62  N.  Y, 
328. 

And  where  it  was  said  that  the  decision  should 
not  be  reversed  unless  there  had  been  some  plain 
mistake,  as  In  overlooking  some  statutory  pro- 
vision, or  some  controlling  decision  of  tbat  court. 
Eaton  V.  Alger,  47  N.  Y.  345. 

And  where  it  was  said'  that  a  prior  Judgment 
was  binding  unless  there  was  a  plain  error  com- 
mitted by  the  court  in  declaring  or  applying  the 
rules  of  law  applicable  to  the  case,  or  unless  the 
point  determined  was  not  involved  in  the  case  be- 
fore it,  or  unless  there  were  new  facts  which  sub- 
vert tbe  ground  of  the  former  Judgment  and 
change  the  character  or  measure  of  relief  to 
which  the  party  was  entitled.  Worrall  v.  Munn, 
63  N.  Y.  185. 

And  where  it  was  said  this  rule  should  not  be 
departed  from  except  in  extreme  cases  founded 
upon  some  change  in  the  law  of  the  land  either  bF 
legislation  or  by  courts  of  last  resort,  or  when  the 
court  is  satisfied  tbat  an  erroneous  conclusion  has 
been  declared.    Brennan  v.  New  York,  1  Hun,  815. 

And  where  both  appeals  were  to  the  appellate 
division  of   the    general   term.    But  the    court 
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Palmer  v.  Murray,  8  Mont.  174.  Reversed  6 
Mont.  125. 

Nevada:  Trench  v.  Strong,  4  Nev.  92,  Re- 
versed Sparrow  v.  Strong,  2  Nev.  362;  Clarke 
V.  Lyon  County,  8  Nev.  181,  Reversed  7  Nev. 
75. 

New  Hampshire:  Weare  v.  Deering,  60  N. 
H.  56,  Reversed  58  N.  H.  206;  Plauted  v. 
Holmes,  Id.  619,  Reversed  Id.  298;  Stanton  v. 
Thompson,  49  N.  H.  275;  Bell  v.  ITaodw^zrrf. 
47  N.  H.  542,  Reversed  46  N.  H.  315;  Amos- 
keag  Mfg.  Co.  v.  Head,  59  N.  H.  882.  66  N. 
H.  386:  Bell  y. Lamprey, m^.  H.  124,  Reversed 
57  N.  H.  168. 

New  Jersey:  Cassedy  v.  Bigelow,  27  N.  J.  Eq. 
505,  Reversed  Bigelow  v.  Cassedy,  26  N.  J.  Eq. 
557. 

New  Mexico:  Rupe  v.  New  Merieo  Lumber 
Asso.  8  N;  M.  555.  Reversed  Id.  898;  Aubry  v. 
Nangle,  1  N.  M.  115. 

New  York:  FaleY.  Dederer,  68  N.  Y.  885, 
Reversed  18  N.  Y.  265,  72  Am.  Dec.  505,  22 


N.  Y.  450,  78  Am.  Dec.  216;  Bangs  v.  Strong,, 
4  N.  Y.  815,  10  Paige,  16.  7  Hill,  250,  4!^ 
Am.  Dec.  64:  Oakley  v.  AspiutPfUl,  18  N. 
Y.  500,  Reversed  4  N.  Y.  514:  Corn  v.  Bosen- 
thai,  8  Misc.  72,  Reversed  1  Misc.  168. 

North  Carolina:  Cordon  v.  Colfett,  107  N.  C. 
862.  and  104  N.  C.  881,  Reversed  102  N.  C. 
582 

Ohio:  Bane  v.  Wick,  6  Ohio  St.  18, 19  Ohio,. 
828;  Pollock  v.  Cohen,  82  Ohio  St.  519. 

Oregon:  Powell  v.  Dayton.  S.  dt  0.  K.  R, 
Co.  14  Or.  22,  Reversed  18  Or.  446;  Applegate 
V.  Dowell,  17  Or.  299,  Reversed  15  Or.  518. 

South  Carolina:  Kibler  v.  Bridges,  ft  S.  C.  N. 
S.  835,  Reversed  8  8.  C.  N.  S.  45;  Bradley  v. 
Rodeisperger,  17  S.  C.  11,  Reversed  3  S.  C.  N. 
8.  227;  Manvfaeturing  Co.  v.  Price,  6  S.  C.  N. 
S.  278,  Reversed  4  8.  C.  N.  S.  Si^S;  Warren  v. 
Raymond,  17  8.  C.  168.  Reversed  12  8.  C.  9. 

South  Dakota:  Plymouth  County  Bank  v. 
Oilman,  3  S.  D.  170,  Reversed  6  Dak.  804. 

Tennessee:  McNairy  v.  Nash' Hie,   2  Baxt. 


said:  **If  tbe  court  of  appeals  has,  since  tbe  de- 
oMoo  of  the  general  term,  announced  a  different 
rule  in  a  case  presenting  like  facts,  or  if,  under  the 
former  system,  an  appeal  to  the  court  of  appeals 
might  be  taken,  wbere  none  can  now  be  Uken 
from  the  Judgment  of  tbe  appellate  division,  poe- 
sibly  the  decision  of  tbe  general  term  ought  no 
more  to  preclude  our  examination  of  the  case  than 
If  it  had  t)een  pronounced  in  some  other  case." 
Patterson  v.  Binghamton.  39  N.  Y.  Supp.  408. 

And  -where  such  decision  affected  no  general 
public  interest  nor  established  any  doctrine  in 
hostility  to  the  previous  law  as  declared  by  the 
court,  and  if  there  was  any  error  it  was  in  the  ap- 
plication of  admitted  principles  to  the  circum. 
stances  of  the  case.    Cluff  v.  Day,  141  N.  Y.  680. 

And  where  a  petition  had  been  held  to  state  a 
cause  of  action  unless  the  decision  was  shown  to 
be  clearly  erroneous.  Pennsylvania  Co.  v.  Piatt, 
47  Obio  St.  806. 

And  where  the  same  question  was  presented,  the 
rule  in  Texas  being  that  tbe  former  decision  is  con- 
cluslTe  unless  erroneous.  Kempner  v.  Huddles- 
ton  (Tex.)  37  8.  W.  1006;  Galveston,  H.  &  8.  A. 
R.  Co.  V.  Fa  her,  77  Tex.  168. 

And  where  the  record  did  not  show  any  differ- 
ence from  tbe  prior  case.  It  was  said  that  appel- 
late tribunals  may  sometimes  render  decisions  so 
obviously  wrong  as  that  other  courts  of  lower 
rank  win  be  justified  in  disregarding  them  upon 
trials  of  tbe  same  case.  Robertson  v.  Coates,  1 
Tex.  Civ.  App.  672. 

And  where  the  trial  court  Ignored  such  decision 
and  was  in  contempt  by  such  action.  But  it  was 
said  that  it  was  not  Intended  to  intimate  that  a 
party  was  precluded  from  relief  in  all  cases  against 
an  erroneous  Judgment  because  of  Its  affirmance 
by  the  supreme  court.  Kendall  v.  Mather,  48  Tex. 
§85. 

And  where  the  plaintiff  in  error  did  not  show  that 
there  was  some  difference  in  the  record  between 
the  two  cases,  or  that  it  was  an  exceptional  case. 
Frankland  v.  Cassaday,  63  Tex.  418. 

And  where  the  ff rst  decision  was  made  on  a  ref- 
erence to  the  commissioners  of  appeal,  although  in 
Texas  the  rule  making  the  former  decision  the  law 
of  tbe  case  is  not  Inflexible  but  has  its  excep- 
tions, but  should  not  be  departed  from  save  for  ur- 
gent reasons.    Bums  v.  Ledbetter,  66  Tex.  283. 

And  wbere  there  was  nothing  in  the  record  to 
break  the  full  force  of  the  decision  made  on  former 
appeal.  Galveston  County  v.  Galveston  Gas  Co.  72 
Tex.  509. 

The  following  cases  have  held  that  the  prior  de- 
trMf^H  mtM  not  ooijiclualve  where  it  was  wrong: 

srL.R.A.  ' ""^ 


The  decision  on  a  prior  appeal  was  not  conclu* 
slve  on  a  second  appeal  where  tbe  first  decision  was 
erroneous  and  had  subsequently  been  c;>vyrruled  io 
effect  by  later  cases  In  the  same  court,  as  this  was 
an  exception  to  the  general  rule.  Hamilton  v. 
Marks,  68  Mo.  167. 

And  where  tbe  court  was  misled  by  the  belief  that 
the  revenue  law  had  been  revised  in  1879,  which 
was  not  tbe  fact.  This  case  was  an  ejcnflption  to- 
the  general  rule.    Bird  v.  Bellen.  122  Mo.  28. 

And  where  the  same  question  was  involved 
and  the  prior  decision  was  by  the  territorial  su- 
preme court  and  was  erroneous.  This  was  held 
on  tbe  ground  that  the  court  was  not  a  court  of 
last  resort.    Jungk  v.  Reed  (Utah)  48  Pac.  282. 

But  see  811  va  v.  Pickard  (Utah)  47  Pac.  144^ 
subd.  w. 

And  where  the  supreme  court  of  the  United 
States  had  determined  contrary  to  the  ruling  of 
such  prior  decision  since  it  was  made.  Steele  v. 
Boley,  7  Utah,  64;  United  Sutes  v.  Elliott  (Utahj  41 
Pac.  720. 

And  wbere  such  decision  "J^frtin*^'*^  °  jong- 
«.ti^bltehed  riilft  nf  nrnnftif  v.  ffeeves  V.  PettyTir 
Tex.  249. 

And  wbere  such  prior  decision  bad  been  over- 
ruled by  other  decisions  t)efore  tbe  second  appeal. 
Meyers  v.  Dittmar,  47  Tex.  878. 

And  where  the  lower  court  Instructed  the  Jury  in 
accordance  with  the  prior  decision,  but  such  deci- 
sion was  erroneous.  On  the  last  appeal  the  court 
adopted  the  view  of  the  dissenting  Judge  on  tbe 
prior  appeal.    Layton  v.  Hall,  26  Tex.  204. 

In  Shiels  v.  Wortman,  128  N.  Y.  6S0,  the  court  of 
appeals  held  that  it  had  no  Jurisdiction  to  review 
tbe  discretion  of  tbe  supreme  court  in  refusing  an 
extra  allowance  where  upon  the  prior  appeal  they 
had  granted  It,  as  they  had  the  discretion  to  reach 
a  different  conclusion  from  the  one  which  they  had 
come  to  upon  the  prior  appeal,  or  they  bad  tbe  dis- 
cretion to  conclude  that  the  extra  allowance 
granted  was  too  large,  and  the  discretion  was  not 
subject  to  revision. 

See  also  Oshkosh  Fire  Dept.  v.  Tuttle.  60  Wis.  652, 
and  Bomar  v.  Parker.  88  Tex.  436,  subd.  1:  Hill  v. 
Morris,  21  Mo.  App.  256.  subd.  g;  Noonan  v.  Brad- 
ley,  79  U.  S.  12  Wall.  121,  20  L.  ed.  279.  subd.  h:  Stev- 
enson V.  Edwards,  98  Mo.  622,  subd.  1;  Ohio  &  M.  R. 
Co.  V.  Hill,  7  Ind.  App.  255,  subd.  r. 

c.  As  applieti  to  matters  after  rem andirm  a  case. 

Saving  the  exceptions  noted  in  the  preceding 
subdivision,  the  general  rule  is  that  a  prior  decision 
is  conclusive  upon  a  subsequent  appeal  as  applied 
to  matters  after  remanding  a  case,  where  the  prior 
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251;  Bat€9  v.  Taylor,  87  Tcdd.  320.  3  L.  R.  A. 
816;  Murdoch  v.  QaskiU,  8  Baxt.  22. 

Texas:  Frankland  v.  Cauaday,  62  Tex. 
418,  Reversed  Casfaday  v.  Frankland,  66  Tex. 
462. 

Utah:  Venard  v.  Oreen,  4  Utah,  458,  Re- 
versed Id.  67. 

VermoDt:  Bossy.  Burlington  Bank,  1  Aik. 
(Vt.)  49  (1825);  Ilerriek  v.  Belknap's  Estate,  27 
Vt.  699;  Sawyer  v.  Cross,  66  Vt.  616,  Reversed 
65  Vt.  158. 

Virginia:  New  Fork  L.  Ins.  Co.  v.  Clem- 
mitt,  77  Va.  866,  Reversed  Clemmitt  v.  New 
York  A  Ins.  Co.  76  Va.  855;  Bankof  Virginia 
V.  Craig,  6  Leigh,  899  (1886):  Towner  v.  Lane, 
9  Leigh,  277;  Bank  of  Old  Dominion  v.  Mc- 
Veigh, 29  Gratt.  554,  Reversed  McVeigh  v. 
Bank  of  Old  Dominion,  26  Gratt.  852. 

Washington:  Wilkes  v.  Davies,S  Wash.  112, 
28  L.  R.  A.  108;  Wilkes  v.  Hunt,  4  Wash.  100. 

West  Virginia:  Henry  v.  Davis,  18  W.  Va. 
252,  Reversed  7  W.  Va.  715;  Hall  v.  Bank  of 


Virginia,  15  W.  Va.  828;  Board  of  Education 
V.  Parsons,  24  W.  Va.  552,  Reversed  22  W. 
Va.  818. 

.Wisconsin:  Parker  v.  Pomeroy,  2  Wis.  112; 
Luning  v.  StaU,  1  Chand.  (Wis.)  266,  Re- 
versed 1  Chand.  (Wis.)  178,  52  Am.  Dec.  168; 
Ellis  V.  Northern  P.  R.  Co,  80  Wis.  459, 
77  Wis.  114;  Noonan  v.  Orton,  27  Wis.  810, 
4  Wis.  885;  Du  P(mi  v.  Davis,  36  Wis.  688, 
Reversed  30  Wis.  170;  Lathrop  v.  Knapp, 
37  Wis.  807,  27  Wis.  214:  Oshkosh  Fire  Dept. 
V.  Tuttle,  60  Wis.  562.  48  Wis.  91. 

Thirty  seven  of  the  forty-eight  supreme  ju- 
dicatories of  the  United  States  uphold  the  rule. 

A  fair  construction  of  decisions  of  Maine, 
Massachusetts,  Ohio,  and  Texas  places  them  in 
the  same  category,  though  the  ^  cases  are  not  so 
clear  nor  so  strictly  in  point. 

On  the  other  hand,  we  have  but  one,  Ne- 
braska, at  present,  that  refuses  to  recognize 
the  rule. 

Six   more,  Arizona,  Delaware,  North   Da- 


declsioDis  mandatory,  or  where  the  question  Is  a? 
to  the  application  of  the  principles  of  the  prior  de- 
cision on  the  8ul)8equent  proceedloff. 

So,  the  decision  upon  a  prior  appeal  was  conclu- 
sive on  the  second  appeal  where  the  lo we/ court 
followed  theHrst  decision.  The  only  question  open 
would  be  whether  the  mandate  has  been  executed 
according  to  its  true  intent  and  meaniofr.  Himely 
V.  Rouse,  9  U.  S.  5  Cranch,  814,  8  L.  ed.  Ill;  Eyler  v. 
Hoover,  8  Md.  1. 

And  where  the  case  was  remanded  with  direc- 
tions to  make  a  specific  modification  of  a  decree, 
which  did  not  require  any  chanire  in  the  pleadings 
or  evidence.  Washburn  &  M.  Mfg.  Co.  v.  Chicago 
Galvanized  Wire  Fence  Co.  119  lU.  30;  Stump  v. 
Hornbaok,  100  Mo.  277;  Stapp  v.  Owens,  45  III.  App. 
48K;  Mix  v.  People,  122  111.  641;  Holley  v.  Holley,  6 
Lltt.  (Ky.)  290;  Brady  v.  Kelly.  54  CaL  690. 

And  where  the  court  of  appeals  remanded  a  case 
with  specific  directions,  which  were  followed,  and 
affirmed  the  case  on  the  second  appeal,  and  this 
was  approved  hy  the  supreme  court.  Lackland  v. 
Smith,  75  Mo.  807. 

And  where  the  trial  court  obeyed  the  mandate 
of  the  court  of  appeals.  Covington  v.  Shinkle,  14 
Ky.  L.  Rep.  658. 

And  where  the  decision  on  prior  appeal  was  an 
order  directing  the  court  below  to  modify  its  Judg- 
ment, and  upon  that  question  was  final  and  con- 
clusive.   Argenti  v.  San  Francisco,  80  Cal,  458. 

And  where  the  trial  court  followed  the  prior  de- 
cision in  its  8ut)6equent  proceedings.  Wilson  v. 
Bates  (Colo.)  40  Pac.  881;  Wood  v.  Wheeler,  9  Tex. 
127:  Nelson  v.  Clay,  7  J.  J.  Marsh.  189,  28  Am.  Dec. 
887;  T.  T.  Haydock  Carriage  Co.  v.  Pier,  82  Wis.  318; 
Sanders  v.  Peck,  131  111.  428;  Mong  v.  Bell,  7  Oill,  246; 
Bowell  v.  Vershlre,  63  Vt.  610;  Burtraw  v.  Clark 
(Mich.)  65  N.  W.  218;  Hllsenbeck  v.  Ouhring,  39  N. 
Y.  S.  R.  460:  Melnhard  v.  Youngblood,  41  8.  C.  812; 
Kraotz  v.  Rio  Qrande  W.  R.  Co.  (Utah)  82  L.  R.  A. 
H:i8;  Smith  v.  San  Luis  Obispo  (Cal.)  84  Pac.  880; 
Mechanics'  &  T.  Bank  v.  SeitzBros.  155  Pa.  191;  Bur- 
well  v.  Burgwyn,  106  N.  C.  507;  Torrey  v.  Waters,  59 
N.  Y.  8.  R.  885;  Rehm  v.  Weiss,  30  N.  Y.  Supp.  1184; 
Ripp  V.  Hale,  45  Neb.  567:  Teichman  Commission  Co. 
V.  American  Bank,  85  Mo.  App.  472;  Rimel  v.  Hays, 
82  Mo.  App.  177;  New  York  L.  Ins.  Co.  v.  Clemmitt. 
77  Va.  886;  Lee  v.  Corn,  66  N.  Y.  S.  R.  902;  United 
States  V.  422  Casks  of  Wine,  26  U.  S.  1  Pet.  547,  7  L.  ed. 
267;  Isley  v.  Boone,  115  N.  C.  195;  Beckwith  v.  New 
York,  O.  &W.  B.Co.86  N.  Y.  Supp.  1122:  Hoes  v. 
Hume,  88  N.  Y.  Hupp.  1144;  Van  Houten  v.  Pye,a6 
N.  Y.  Supp.  1184;  Lacy  v.  Oetman,  17  N.  Y.  S.  R. 
■603;  Isertv.  Davis(Ky.)87  8.  W.  151;  Lane  v.  Chl- 
34  L.  R.  A. 


cago,  R.  I.  &  P.  R.  Co.  86  Mo.  App.  667;  Hiatt  v. 
Brooks,  17  Neb. 83;  First  Nat.  Bank  v.  Badger  Lum- 
ber Co.  60  Mo.  App:  256;  Ogburn  v.  Wilson,  96  N.  C. 
211;  Thurlnger  v.  New  York  C.  &  H.  R.  R.  Co.  82 
Hun,  88;  McCampbell  v.  Cunard  8.  8.  Co.  58  N.  Y.  8. 
R.  870;  Adair  County  ▼.  Ownby,  75  Mo.  282;  Shroyer 
V.  Nickell.  67  Mo.  589;  Roan  Mountain  Iron  &  S.  Co. 
V.  Edwards,  111  N.  C.  600;  Collins  v.  Barnes,  180  Pa. 
856;  Manufacturing  Co.  v.  Price,  6  S.  C.  N.  8.  278; 
Johnston  v.  Jones,  66  U.  8. 1  Black.  209, 17  L.  ed.  117: 
Bradsher  v.  Cheek,  112  N.  C.  888;  PhiUipe  v.  O'Neal. 
87  Oa.  727:  Blazey  v.  McLean,  59  N.  Y.  8.  R.  832;  Lans- 
burgh  V.  Walsh,  69  N.  Y.  8.  R.  408;  Carpeuter  v. 
United  States  L.  Ins.  Co.  174  Pa.  636;  Nugent  v.  At- 
las 8.  8.  Co.  40  N.  Y.  8.  R.  927;  Dowell  v.  Guthrie.  116 
Mo.  646;  Hayden  v.  Orillo,  42  Mo.  App.  3;  Crawford 
v.  Spencer,  41  Mo.  App.  96. 

And  where  the  first  decision  was  by  the  court  of 
appeals,  and  the  trial  was  had  in  conformity  with 
such  decision.  Rumsey  v.  New  York  &  N.  B.  R.  Co. 
89N.  Y.S.  R.894. 

And  where  the  matters  appealed  from  were  only 
proceedings  in  conformity  with  the  prior  decree. 
Tufts  V.  Casey,  16  La.  Ann.  386. 

And  where  the  trial  court  simply  applied  the  law 
of  the  prior  decision  to  the  facts  as  they  appeared, 
Appelgate  v.  Dowell,  17  Or.  299. 

And  where  the  trial  court  construed  the  contract 
in  controversy  according  to  the  rule  established  on 
the  prior  appeal.    Hannay  v.  Zerban,  1  Misc.  329. 

And  where  the  trial  court,  in  accordance  with 
the  former  opinion,  directed  a  verdict  for  the  de- 
fendant. Apsey  V.  Detroit,  L.  &  N.  R.  Co.  104  Mich. 
646. 

And  where  the  prior  decision  in  effect  held  that 
the  plaintiff  was  entitled  to  judgment,  and  the 
trial  court  subsequently  refused  to  consider  addl* 
tlonal  evidence  Introduced  by  the  defendant.  Gar- 
moe  V.  Windle,  76  Iowa,  289. 

And  where  the  same  question  was  presented,  and 
supplemental  proceedings  to  carry  out  the  prior 
decision  cannot  be  made  the  means  of  relitigating 
any  Issues  determined  by  the  first  decree.  Youn- 
kln  V.  Younkin,  44  Neb.  729. 

And  where  the  case  was  reversed  and  remanded 
for  further  hearing.  As  to  all  matters  decided  on 
a  prior  appeal  the  court  was  concluded.  Bolsse  v. 
Dickson,  82  La.  Ann.  1150. 

And  where  the  trial  court  followed  the  prior  de- 
cision on  the  trial  of  the  case,  and  the  doctrine  of 
such  decision  has  since  been  affirmed  in  another 
case  by  the  court  of  appeals.  Uuber  v.  Grauer,  38 
N.Y.  Supp.  1145. 

And  where  the  trial  court  followed  the  rule  laid 
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kota,  Penosylvanta,  Rhode  Island,  and  Wyo- 
ming, so  far  as  counsel  are  able  to  discover, 
have  not  discussed  the  question,  and  three  of 
these  are  of  so  recent  organization  that  their 
silence  is  not  matter  of  remark. 

The  rule  did  not  ori^dnate  from  misinter- 
pretation of  the  case  in  Washington  Bridge  Co, 
V.  Stewart,  44  U.  8.  8  How.  418, 11  L.  ed.  658. 
decided  in  1845,  as  we  find  it  in  force  in  many 
states  long  before  that,  and  in  some  as  long  as 
twenty-six  years  earlier. 

The  qtuxre  propounded  in  the  opinion  springs 
naturally  in  the  error  that  when  a  cause  In  the 
appellate  court  is  reversed  for  a  new  trial  gen- 
•erally  there  Is  no  judgment  except  that  there 
was  error  in  the  proceedings  antecedent  to  the 
judgment  of  the  inferior  court.  This  is  in 
substance  to  say  that  the  construction  of  the 
law  by  the  appellate  court  is  not  binding  on 
Itself,  nor  on  the  parties,  nor  on  the  inferior 
court,  till  a  final  judgment  of  affirmance  is 
reached.    That  in  a  reversed  case  the  action 


and  conclusion  of  the  appellate  court  are  conclu- 
sive on  no  one,  and  are  advisory  merely. 

The  office  of  an  appellate  court  is  obviously 
to  correct  error  in  the  proceedini^  of  inferior 
courts.  But  if  its  action  determines  nothing 
and  is  not  a  judgment  conclusive  on  the  par- 
ties, how  is  this  office  performed  or  this  end 
attained?  It  then  becomes,  not  a  court  to  cor- 
rect errors,  but  has  merely  the  power  to  annul 
them  for  the  time  being.  Tet  the  final  judg- 
ment of  an  appellate  court,  in  any  matter  l^- 
fore  it,  it  is  respectfully  submitted  must  in  the 
nature  of  things  always  be  final  of  that  mat- 
ter. 

A  proceeding  in  error  is  not  a  step  in  the 
cause,  the  record  of  which  is  reviewed,  but  is 
a  new  and  distinct  suit  which  terminates  on  its 
judgment  and  the  sending  out  of  its  mandate. 

11  Am.  &  Eng.  Enc.  Law,  p.  812. 

The  judgment  is  therefore  final,  and  on  the 
sending  out  of  the  mandate  the  jurisdiction  of 
the  court  is  terminated. 


<lowD  In  such  prior  deoision,  and  the  facts  pre. 
seated  in  the  question  were  subetaotially  the  same. 
St.  Croix  Lumber  Co.  v.  Mitcben,  4  S.  D.  487. 

And  wbere  the  trial  court  ruled  on  the  admissloD 
of  evidence  as  directed  by  the  court  of  appeals  in 
the  prior  appeal.  Bedpath  Bros.  v.  Lawrence,  48 
Mo.  A  pp.  427. 

And  wbere  the  triai  court  followed  the  prior  de- 
-cision,  and  the  evidenoe  was  the  same  in  both  cases. 
Waite  T.  Frtsble,  48  Minn.  430. 

And  where  the  rulioi;  complained  of  was  in  ac- 
•cordanoe  with  the  deoision  on  former  appeal. 
Adams  v.  Mayer,  96  N.  Y.  S.  R.  83;  Pirsson  v.  Arkeo- 
burfirh,  36  N.  Y.  8.  R.  82. 

And  where  the  trial  court  below  followed  the 
rule  laid  down  in  the  first  appeal  in  regard  to  in- 
structions. Koch  V.  HebeJ,  40  Mo.  App.  241;  Costi- 
Sgan  V.  Michael  Transp.  Co.  88  Mo.  App.  219;  Nelson 
v.  Wallace,  67  Mo.  App.  887;  Murphy  v.  Murphy,  28 
Mo.  App.  276;  Keiley  v.  Cable  Co.  8  Mont.  440. 

And  where  the  trial  court  made  rulings  on  evi- 
denoe and  instructions  in  accordance  with  the  prior 
decision.    Huntoon  v.  Lloyd,  8  Mont.  288. 

And  where  the  same  question  was  settled,  and 
the  decree  of  the  lower  court  was  in  accordance 
with  the  mandate.  But  notwithstanding  this  the 
court  aflraia  discussed  the  same  question.  Hill  v. 
National  Bank,  97  U.  S.  460,  24  L.  ed.  1051. 

In  Hammond  v.  Inloes,  4  Md.  138,  it  was  said  that 
the  decision  ;upon  a  prior  appeal  was  conclusive 
upon  a  second  appeal  where  the  lower  oourt  fol- 
lowed the  prior  decision  in  the  trial  of  the  case. 

The  decision  upon  a  prior  appeal  was  conclusive 
upon  the  second  appca&i,  where  the  first  decision 
was  by  the  court  of  appeals,  and  the  trial  court  fol- 
lowed such  decision.  Crosby  y.  Delaware  &  H. 
canal  Co.  49  N.  Y.  8.  R.  1. 

And  where  the  same  question  was  presented. 
Only  proceedings  subsequent  to  the  mandate  will 
be  reviewed.  Volk  v.  Bergman,  38  N.  Y.  Supp. 
1150;  Browder  v.  M'Arthur,  20  U.  S.  7  Wheat.  58.  5 
L.  ed.  897;  Stewart  v.  Salamon,  97  U.  S.  861,  24  L.  ed. 
1045:  Humphrey  v.  Baker,  108  U.  8.  736.  26  L.  ed.  456; 
Cook  V.  Burnley,  78  U.  8.  11  Wall.  669, 20  L.  ed.  238; 
Roberts  v.  Cooper,  61  U.  8. 20  How.  467, 15  L.  ed.  909: 
8iaer  v.  Many,  57  U.  8.  16  How.  98,  14  L.  ed.  861; 
Wayne  County  8uper8.'v.  Kennicott,  94  U.  8.  498, 24 
L.  ed.  200;  Boyce  v.  Orundy,  34  U.  S.  9  Pet.  275, 9  L. 
«d.  127;  Texas  &  P.  R.  Co.  v.  Anderson,  149  U.  8. 237, 
a7L.  ed.  717;  Hill  v.  Chicago  &  E.  R.  Co.  140  CJ.  8. 
52. 36  L.  ed.  831;  Everett  v.  Oores.  92  Wis.  527. 

And  where  It  was  ruled  that  a  claim  for  damages 
would  have  been  established  if  excluded  evidence 
bad  been  received,  and  on  retrial  such  evidence 
84  L.  R  A. 


was  adduced.  Langdon  v.  New  York,  188  N.  Y. 
628. 

And  where  the  referee  had  disregarded  the  de- 
cision of  the  general  term.  The  trial  court  should 
obey  the  decision  of  the  appellate  court  upon  the 
new  trial.  Heyaa  Slooten  v.  Wheeler,  60  N.  Y.  8. 
R.873. 

And  where  the  trial  oourt  had  held  contrary  to 
such  decision.  It  was  said  it  will  be  presumed  the 
attention  of  the  lower  court  was  not  called  to 
the  prior  decision.    Gordon  v.  Collett,  107  N.  C.  862. 

And  where  tbe  question  was  settled  on  the  prior 
appeal.  The  lower  court  had  no  power,  after  the 
court  of  appeals  had  rendered  Judgment  against 
an  administrator,  to  decide  that  he  was  not  liable 
because  prior  thereto  he  had  settled  his  accounts 
and  had  been  disobarged.  Henderson  v.  Winches- 
ter. 81  Miss.  290. 

And  where  the  trial  court  on  the  second  trial 
committed  error  in  reinvestigating  the  same  ques- 
tion.   Arick^s  Succession,  28  La.  Ann.  611. 

And  whore  the  first  decision  on  the  merits  of  the 
case  held  that  the  bill  did  not  state  a  cause  of  ac- 
tion, and  the  trial  oourt  allowed  tbe  plaintiff  to  dis- 
miss the  bill  without  prejudice,  *'wben  it  should 
have  dismissed  the  bUl."  Wadhams  v.  Gay,  88  lU. 
2S0. 

And  where  such  decision  required  the  lower 
court  to  render  Judgment  against  a  party,  and  the 
court  erroneously  allowed  him  to  retry  the  case, 
tbe  rulings  on  the  retrial  will  be  examined.  Butler 
v.  Barnes,  61  Conn.  809. 

And  where  the  prior  decision  authorized  a  recov- 
ery upon  the  common  counts,  and  the  lower  court 
granted  a  nonsuit  contrary  to  such  decision.  Ruiz 
V.  Norton,  4  Cal.  350. 

And  where  the  trial  court  did  not  follow  such 
prior  decision,  and  there  was  no  amendment  au- 
thorizing a  departure.  Rupe  v.  New  Mexico  Lum- 
ber Asso.  3  N.  M.  555. 

In  Martin  v.  Hunter,  14  U.  8.  1  Wheat.  304,  4  L. 
ed.  97,  it  was  held  that  a  former  Judgment  on  appeal 
was  conclusive  on  the  appellate  court.  But  as  this 
case  was  on  a  writ  of  error  from  the  refusal  of  the 
lower  court  to  obey  the  mandate,  tbe  question 
was  reconsidei-ed,  and  then  the  Judgment  of  tbe 
lower  court  rendered  on  the  mandate  was  re- 
versed. 

A  Judgment  for  plaintiff  on  the  second  trial  will 
be  affirmed  wbere  the  defects  preventing  recov- 
ery upon  a  former  trial  and  appeal  have  been 
supplied.  Constant  v.  University  of  Rochester,  17 
N.  Y.  Supp.  363. 

In  Aspen  Min.  Sc  8.  Co.  v.  BilUngs,  150  U.  8.  81, 87 
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June. 


The  reasoD  of  the  rule  is  shown  by  the  con- 
currio^  decisioDs  of  the  Supreme  Court  of  the 
United  States  and  of  the  states  to  rest  on  the 
rule  of  TtB  judicata, 

Irvine,  C.  filed  the  following  opinion: 
This  was  an  action  by  Foxworthy  against 
the  city  of  Hastings  to  recover  for  personal 
injuries  by  him  sustained  through  falliog  upon 
a  sidewalk  where  it  was  alleged  the  city  had 
permitted  ice  and  snow  to  accumulate  and 
remain.  The  case  has  acquired  a  long  history^ 
In  its  early  course  the  district  court  overruled 
a  demurrer  to  ooe  count  of  the  answer,  and,  a 
judgment  of  dismissal  having  been  entered, 
the  plaintiff  brought  the  case  to  this  court, 
where  the  judgment  of  the  district  court  was 
reversed.  Foxworthy  y.  Bastings^  23  Neb.  772. 
The  case  was  remanded  to  the  district  court. 
A  trial  was  had,  resulting  in  a  verdict  for  the 
defendant,  and  the  case  was  again  brought  to 


this  court,  and  the  judgment  reversed  for  error 
in  the  instructions.  25  Neb.  ISift.  A  stcond 
trial  having  resulted  in  another  verdict  for  the 
defendant,  Foxworthy  again  brought  the  case- 
here,  where  it  was  for  the  third  time  reversed, 
this  time  for  the  insufficiency  of  the  evidence. 
81  Neb.  825.  After  the  cause  had  been  the  last 
time  remanded,  a  change  of  venue  was  taken 
to  Kearney  county,  where  the  case  has  been 
again  tried,  this  trial  resulting  in  a  verdict  and 
judgment  for  the  plaintiff  for  $5,000.  The 
city  now  brings  the  case  here  for  review.  Of 
the  errors  assigned  we  shall  notice  only  two, 
which  raise  the  same  question.  These  are  that 
the  court  erred  in  overruling  the  objection  of 
the  defendant  to  the  introduction  of  any  evi- 
dence, on  the  ground  that  the  petition  does  not 
state  a  cause  of  action;  the  other,  that  the 
verdict  was  not  sustained  by  sufficient  evidence. 
The  city  of  Hastings  has  been,  ever  since  the 
events  complained  of,  a  city  of  the  second 


L.  ed.  88'*,  and  In  Be  Pike,  76  Fed.  Rep.  400,  It  was 
said  that  an  appeal  cannot  be  taken  from  a  decree 
entered  by  tbe  court  below  in  accordance  with  the 
mandate  of  the  appellate  court. 

In  Texas  &  P.  R.  Co.  v.  Anderson,  149  U.  S.  287« 
97  L.  ed.  717,  It  was  held  that  the  circuit  court  of 
appeals  caonot  review  by  writ  of  error  a  jiidflrment 
of  the  circuit  cuurt  made  in  compliance  with  the 
mandate  of  the  United  States  Supreme  Court. 

In  Bisooe  v.  Tucker,  14  Ark.  &28,  it  was  said  that  on 
a  second  appeal  no  question  can  be  returned  to  the 
supreme  court  in  a  chancery  appeal,  where  final 
decree  is  directed  by  tbe  supreme  court,  except 
such  as  may  rarely  arise  out  of  proceedings  that 
are  had  subsequent  to  the  mandate. 

An  order  which  merely  carries  out  the  decision 
of  the  circuit  court  and  the  mandate  of  the  supreme 
court  is  not  appealable.  State  v.  Merriman,  84  S.  C. 
677. 

d.  As  to  evidence. 

A  prior  decision  is  conclusive  upon  a  subsequent 
appeal  where  the  same  questions  are  presented  In 
reii^rd  to  the  same  evidence,  or  to  similar  rulings 
on  evidence. 

So,  the  decision  upon  a  prior  appeal  was  condu- 
sive  upon  the  second  appeal,  where  no  material 
change  was  made  in  the  evidence.  Higgins  v> 
V.  Crouse,  66  N.  Y.  8.  R.  94;  Stanton  v.  French,  91 
Cal.  274;  Anderson  v.  Dickinson,  84  N.  T.  Supp.  610; 
Larkin  v.  Burlington,  C.  R.  &  N.  R.  Co.  91  Iowa, 
664;  Todd  v.  Union  Dime  Sav.  Inst.  128  N.  Y.  686; 
New  York,  L.  B.  &  W.  R.  Co.  v.  National  8.  S.  Co. 
48  N.  Y.  8.  R.  801:  West  v.  Douglas,  145  Dl.  164;  Poor- 
man  v.  Mills,  48  Cal.  825;  Russell  v.  Harris.  44  Cal. 
489;  Souder  v.  Jeffries,  107  Ind.  562;  Gernau  v. 
Oceanic  Steam  Nav.  Co.  28  N.  Y.  Supp.  1148;  Jones 
V.  Brooklyn  Heights  R.  Co.  86  N.  Y.  Supp.  1127; 
Nassau  Bank  v.  Campbell,  74  Hun,  616:  Clerklee  v. 
Mundell,  4  Harr.  k  J.  497;  Preston  v.  Leighton,  6 
Md.97. 

And  where  the  question  in  regard  to  evidence 
was  the  same.  Washington  Gaslight  Co.  v.  Eckloff, 
28Wash.L.  Rep.b46. 

And  where  the  question  was  as  to  the  weight  of 
the  evidence,  and  as  it  was  substantiaUy  tbe  same 
on  both  appeals.  Bevis  v.  Baltimore  dt  O.  R.  Co.  80 
Mo.  App.  564. 

And  where  the  question  was  as  to  the  sufficiency 
of  plaintiff  *s  evidence  to  carry  the  case  to  the  Jury, 
and  this  was  substantially  involved  in  the  second 
appeal.    Leeser  v.  Boekhoff,  88  Mo.  App.  446. 

And  where  the  judgment  was  reversed  on  prior 
appeal  holding  that  upon  the  conceded  facts 
plaintiff  was  bound  to  recover,  and  the  evidence  on 
the  second  appeal  was  tbe  same.  State,  Schon- 
borst,  V.  Hennlng,  65  Mo.  App.  579. 

'   L.  K.  A. 


And  where  on  the  prior  appeal  from  a  motion  by 
plaintiff  for  a  new  trial  it  was  held  that  the  plaintiff 
was  entitled  to  Judgment,  and  there  was  no  change 
in  the  evidence  on  second  trial.  King  v.  La  Orange^ 
61  Cal.  221. 

And  where  a  new  trial  was  granted  on  the  first 
appeal  because  the  verdict  was  not  sustained  by 
the  evidence,  and  there  was  no  material  change  in 
tbe  evidence  on  the  second  appeal.  Roberts  v. 
Boston  &  M.  R.  Co.  88  Me.  260. 

And  where  on  the  first  appeal  it  was  decided  that 
contributory  negligence  barred  a  recovery,  and 
the  evidence  on  the  second  trial  was  the  same. 
Mynning  v.  Detroit,  L.  &  N.  R.  Co.  67  Mich.  677. 

And  where  the  evidence  on  the  second  trial  was 
changed  from  inferential  to  direct  proof,  and  the 
court  of  appeals  held  on  the  first  appeal  that  the 
plaintiff  could  not  recover  on  the  evidence.  Fowler 
V.  Metropolitan  L.  Ins.  Co.  18  N.  Y.  S.  R.  6^ 

And  where  the  former  decision  reversed  a  Judg- 
ment which  directed  a  dismissal  of  the  complaint 
and  granted  anew  trial,  and  a  second  trial  was  had 
on  the  same  evidence.  Price  v.  Holman,  41  N.  Y» 
S.  R.689. 

And  where  the  action  was  in  ejectment,  and  after 
affirmance  a  new  trial  was  taken  under  the  stat* 
ute,  and  the  evidence  was  the  same  in  both  cases. 
Miller  V.  Pence,  181  Dl.  122. 

And  where  the  first  decision  was  that  plaintiff 
did  not  establish  any  cause  of  action,  and  the 
change  in  the  evidence  did  not  en  title  the  plaintiff  to 
go  to  the  Jury  on  the  second  trial.  Breck  v.  Ringler, 
66  N.  Y.  8.  R.  881;  McClaren  v.  Indianapolis  &  V.  R. 
Co.  83  Ind.  824. 

And  where  the  decision  upon  the  prior  appeal 
was  by  the  court  of  appeals,  and  the  facts  proved 
on  the  new  trial  were  not  materially  different. 
White  V.  Wood,  21  N.  Y.  Supp.  im. 

And  where  the  new  evidence  on  the  second  trial 
was  only  cumulative.  Hickman  v.  Link,  116  Mo. 
128. 

And  where  the  same  question  was  presented  on  a 
ruling  on  the  admission  of  evidence.  Hambleton 
V.  Tenant,  4  Harr.  &  J.  440. 

e.  An  to  party. 

A  decision  upon  a  prior  appeal  Is  conclusive  upon 
a  subsequent  appeal  where  the  same  question  has- 
been  settled  on  the  prior  appeal,  although  the  sub- 
sequent appeal  is  made  by  a  different  party  in  tbe 
same  action. 

So,  the  decision  on  a  former  appeal  was  conclu- 
sive upon  a  second  appeal  where  the  new  parties^ 
wife  and  children,  were  represented  by  a  trustee  in 
tbe  first  case,  and  the  prior  decision  was  favorable 
to  another  new  party,  the  assignee  in  bankruptcy. 
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class,  baying  more  than  5,000  inhabitants;  and 
$  84,  chap.  14.  art.  2,  Com  p.  iStat.,  providing 
for  tbe  government  of  such  cities,  is  as  follows: 
"All  claims  against  the  city  must  be  presented 
in  writing  w^ith  a  full  account  of  tbe  items 
verified  by  tbe  oath  of  tbe  claimant  or  his 
agent  that  tbe  same  is  correct,  reasonable,  and 
just,  and  no  claim  (or  demand)  shall  be  audited 
or  allowed  unless  presented  and  verified  as 
provide  i  for  in  tbis  section;  provided,  no  costs 
shall  be  recovered  against  such  citv  in  any 
action  brought  against  it  for  any  unliquidated 
<!laim,  including  claims  for  personal  injuries 
sustained  by  reason  of  the  negligence  of  such 
city,  wbich  bas  not  been  presented  to  the  city 
council  to  be  audited;  nor  upon  claims  allowed 
in  part,  unless  tbe  recovery  shall  be  for  a 
irreater  sum  than  tbe  amount  allowed,  with  the 
interest  thereon;  provided,  further,  that  all 
actions  against  such  city  for  injury  or  damage 
k>  person  or  property  hereafter  sustained  by 


reason  of  tbe  negligence  of  such  city  must  be 
brought  within  six  months  from  the  date  of 
sustaining  tbe  same;  and  to  maintain  such 
action  it  shall  be  necessary  that  the  party  file 
in  the  office  of  the  city  clerk,  within  six  months 
from  the  date  of  the  injury  or  damage  com- 
plained of,  a  statement  giving[  full  name  and 
tbe  time,  place,  nature,  and  circumstances  of 
the  injury  or  damage  complained  of,  and  the 
name  or  names  of  the  witness  or  witnesses 
thereto."  Tbe  case,  when  first  presented  to 
tbis  court,  called  for  a  consideration  of  tbis 
section.  The  defendant  had  pleaded  that  the 
action  was  not  brought  within  six  months 
from  the  time  when  the  plaintiff  bad  sustained 
his  injury.  It  was  to  this  plea  that  tbe  plaintiff 
demurred.  The  court  held  (28  Neb.  772)  that 
that  DortioQ  of  the  section  we  have  ouptjed. 
requiring  that  actions  snau  De  Drought  within 
six  months,  wgs  invalid,  and  that  the  general 
statute  of  limitations  applied.     The  city's  con- 


Saoh  new  parties  cannot  question  the  former  de- 
olslon.    Rogely  v.  Robinson,  19  Ala.  405. 

And  where  the  prior  decision  determined  tbe  in- 
terest of  tbe  plaintiff  and  bis  oodefendant  and  a  de- 
fendant in  tbe  land,  and  the  defendant  afterwards 
acquired  the  Interest  of  the  coplaintiff  In  tbe  Judg- 
ment.   Hairffln  V.  Clark,  71  Cal.  444. 

And  where  the  prior  juderment  settled  the  rifrhts 
of  two  persons  to  be  appointed  exeoutore,  and 
one  of  them  died  after  the  former  appeal.  Re 
Pacheco's  Estate,  29  Cai.  2S4. 

And  where  the  prior  appeal  was  by  other  defend- 
ants, and  the  same  question  was  Involved.  Hunter 
V.  Hubert  (Cal.)89  Pac.  634. 

And  where  the  prior  decision  was  on  an  appeal 
by  one  of  the  defendants,  and  the  other  defendant 
was  made  a  party  to  tbe  appeal  but  filed  a  dls- 
•dalmer  and  prosecuted  the  second  appeal.  Tbe 
reversal  of  the  judgment  on  tbe  prior  appeal 
operated  upon  all  the  parties  to  the  record.  Mason 
V.  Bark.  120  Ind.  404. 

And  where  the  case  had  been  remanded  with  in- 
struction to  render  a  decree,  and  before  entry  an- 
other party  prosecuted  a  writ  of  error.  Phelps  v. 
Davis.  2  J.  J.  Marsh.  868. 

And  where  some  of  the  parties  who  did  not  join 
in  tbe  prior  appeal  attempted  to  prosecute  tb»  sec- 
ond appeaL  Conery  v.  New  Orleans  Waterworks 
Co.  42  La.  Ann.  441. 

And  where  tbe  prior  appeal  was  by  one  of  the  de- 
fendants iind  the  second  appeal  was  by  both  of  the 
defendants.  Kansas  City  v.  Neal,  1  Mo.  A  pp.  Rep. 
198. 

And  where  the  Arst  appeal  was  taken  by  one  of 
tbe  parties  to  an  action,  and  the  second  appeal  was 
taken  about  nine  months  thereafter  by  another 
party,  whose  rifrhts  were  dependent  upon  that  of 
the  prior  appellant.  Musgrave  v.  Staylor,  36  Md. 
128. 

An  appeal  by  two  persons  was  a  bar  to  applica- 
tion for  a  mandamus  compelling  the  trial  court  to 
grant  an  appeal  to  one  of  them.  State  v.  First  Dist. 
Court  Judge,  12  Rob.  (la.)  880. 

See  also  Newberry  v.  Biatchford,10eill.  684.  subd. 
S,A»to  cn}88  appeals. 

t.  AbIo  nuUtem  i/ieeeaaarUy  involved. 

Matters  necessarily  involved  in  the  determination 
of  a  question  on  appeal  are  settled  by  the  decision 
when  tbe  same  are  again  presented  on  a  subsequent 
appeal. 

So,  tbe  decision  upon  a  prior  appeal  was  oonclu- 
sive  on  a  second  appeal  where  the  question  pre- 
sented on  tbe  second  appeal  was  necessarily 
involved  In  the  prior  decision.    Hutchinson  v.  Chi- 

4  L.  R.  A. 


cago  &  N.  W.  R.  Co.  41  Wis.  641;  Downer  v.  Cross,  2 
Wis.  871;  Bangs  v.  Strong,  4  N.  Y.  815;  Headley  v. 
Challiss,  15  Kan.  602;  Crockett  v.  Gray,  81  Kan.  846; 
National  Park  Bank  v.  Haas,  49  N.  Y.  S.  R.  772; 
Bollowbush  v.  McConnel,  12  lU.  208;  Eversdon  v. 
Mayhew,  86  Gal.  1. 

And  where  the  same  questions  were  necessarily 
involved,  and  the  conclusion  declared  could  not 
have  been  reached  without  either  expressly  or  im- 
pliedly deciding  such  questions.  Forgerson  v. 
Smith,  104  Ind.  246. 

And  where  the  same  question  must  have  been 
considered  upon  the  prior  appeal.  Mil  bank  v. 
Jones,  61  N.  Y.  S.  R.  616. 

And  where  the  same  questions  weretexpressly  or 
by  necpssary  implication  decided  on  tbe  first  ap- 
peal.   McKlnpey  v.  State,  Nixon,  117  Ind.  28. 

And  where  the  same  question  was  involved  in  tbe 
former  writ  of  error.  Board  of  Education  v.  Par- 
sons, 24  W.  Va.  662. 

And  where  tbe  same  question  was  Involved  in  the 
prior  decision,  although  not  discussed  in  such  de- 
cision,   .loelln  V.  Cowee,  66  N.  Y.  628. 

And  where  the  same  matter  was  necessarily 
passed  upon  in  the  first  appeal  although  not  ad- 
verted to  in  the  opinion.  WlUisms  v.  Rogers,  14 
Bush,  776. 

And  where  such  prior  decision  in  its  meaning  and 
effect  held  that  payments  of  encumbrances  should 
be  treated  as  payments  on  the  price  of  land,  al- 
though the  question  did  not  appear  to  have  been 
formally  raised  or  considered  on  the  former  appeal, 
and  on  the  second  trial  It  was  Insisted  that  the  pay- 
ments should  be  treated  as  set-offs.  Stuart  v. 
Heiskell,  86  Va.  191. 

And  where  the  same  question  was  involved,  and 
granting  a  new  trial  on  one  issue  only  excludes  all 
other  questions.  Pratt  v.  Boston  Heel  ft  L.  Co.  134 
Mass.  aOO. 

*  And  where  the  same  question  was  directly  and 
expressly  or  by  implication  and  in  substance  dis- 
posed of  by  such  appeal.  Camden  v.  Weminger, 
7  W.  Va.  628. 

And  where  the  legal  effect  of  the  facts  in  each 
appeal  was  the  same  although  not  Identical.  Ams- 
den  V.  Atwood,  68  Vt.  322. 

And  where  the  same  question  was  involved,  it 
was  said  that  the  remedy  for  any  errors  must  be 
through  the  legislature.  Luning  v.  Sute,  1  Cband. 
(Wis.)  286. 

And  where  the  same  question  was  involved,  al- 
though the  case  was  reversed  upon  another  ques- 
tion.   Adams  v.  Fisher,  75  Tex.  657. 

And  where  the  same  question  was  involved, 
although  a  part  of  £he  former  opinion  was  not  ap- 
plicable to  the  second  decision  because  certain  evl- 
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tendon  now  is  that,  notwithstanding  that  deci- 
sion, the  last  clause  of  the  section  is  valid,  and 
that  no  action  can  be  maintained  unless  the 
plaintiff,  within  six  months  from  the  date  of 
the  injury,  filed  in  the  office  of  the  city  clerk 
a  statement  of  the  time,  place,  nature,  and 
circumstances  of  the  injury,  and  the  names  of 
the  witnesses.  The  amended  petition  avers 
that  the  injury  wassustained  January  21,  1886, 
and  that  the  statement  was  filed  Julv  28,  or 
more  than  six  months  thereafter.  There  are 
averred  other  facts,  by  which  it  is  sought  to 
excuse  the  delay.  This  feature  will  be  consid- 
ered separately."  The  petition  and  proof  both 
show  that  no  statement  was  filed  within  the 
period  required  by  the  statute,  and'  it  is  in  this 
respect  that  the  city  claims  that  the  petition 
and  proof  are  defective. 

The  first  opinion  in  the  case  related  solely  to 
that  portion  of  the  section  providing  a  special 
period  of  limitations,  but  in  the  opinion  the 


following  language  was  used :  '^Questions,  no 
doubt,  will  arise  as  to  the  validity  of  the  provi- 
sion requiring  notice  of  the  names  of  the  wit- 
nesses, etc.,  to  be  given  to  thecitv  council  at  the 
time  the  claim  for  damages  is  filed.  But  that 
matter  does  not  properly  arise  in  this  case. 
While  it  is  proper  to  present  the  names  of  such 
witnesses  to  the  city  authorities,  in  order  that 
the  validity  of  the  claim  maj  be  investigated^ 
yet  it  is  believed  that  the  failure  to  do  so  will 
not  defeat  a  recoverv,  although  it  may  affect 
the  question  of  costs.  While  by  this  language 
there  is  ventured  an  intimation  that  the  action 
would  lie  notwithstanding  the  failure  to  file  a 
statement,  the  court  expressly  states  that  the 
question  was  not  involved  in  the  record  as  then 
presented.  Since  the  last  hearing  of  the  case  in 
this  court  it  has  been  decided  that  a  provision 
almost  identical  in  the  charter  of  cities  of  the 
first  class  having  more  than  25,000  inhabitants, 
is  valid,  and  that  the  filing  of  the  statement  re- 


deoce  in  the  first  trial  was  not  in  the  second.  Mur- 
phy V.  Hays,  56  N.  Y.  S.  R.  885. 

And  where  the  question  was  necessarily  involved 
in  the  prior  decision.  But  questions  which  bad  not 
been  submitted  and  were  subsequently  raised  may 
be  examined  on  second  appeal.  Green  v.  Bpring- 
fleld,  180  IlL  6S0. 

And  where  the  prior  decision  was  by  the  supreme 
court  on  a  question  reserved  by  the  superior  court, 
and  the  same  question  was  involved,  or  should  have 
been  presented.  New  Haven  &  N.  Co.  v.  State,  44 
Conn.  876. 

See  further.  Clary  v.  Hoa^land,  6  Cal.  685,  and 
Champaign  Coupty  v.  Reed,  106  HI.  380,  subd.  h: 
Great  Western  R.  Co.  v.  Hawkins,  18  Mich.  427,  and 
Forester  v.  St.  Louis,  I.  M.  dt  S.  K.  Co.  26  Mo.  App. 
128,  subd.  1;  Warren  v.  Raymond,  17  8.  C.  168,  subd. 
n;  Clews  v.  Bank  of  New  York  Nat.  Bkff.  Asso.  106 
N.Y.  398,  subd.  r. 

ff.  Ab  to  maUen  of  estoppel. 

The  general  doctrine  of  estoppel  applies  on  a 
sutMequent  appeal,  where  a  party  attacks  a  prior 
decision  as  to  points  on  which  bis  conduct  of  the 
case  was  the  controlling  element. 

So,  the  decision  on  a  former  appeal  was  held  con- 
clusive in  a  subsequent  appeal,  where  the  questions 
made  on  the  second  appeal  by  an  attempt  to  cor- 
rect the  record  had  been  decided  on  the  former 
trial  as  though  the  record  was  before  the  court.  A 
party  who  presents  a  defective  record  is  concluded 
by  the  decision  thereon.  Adams  v.  Horsefleld,  14 
Ala.  223. 

And  where  the  same  question  was  involved, 
whatever  might  now  be  said  of  the  conclusion  then 
reached.  '4t  does  not  lie  in  the  mouth  of  the  same 
party  now  to  shift  his  position,  and  adopt  a  differ- 
ent view,  and  to  put  the  circuit  court  in  the  wrong, 
merely  because  it  tried  the  cause  upon  a  theory 
which  we  bad  laid  down  for  it,  which  theory  was 
pressed  upon  us  by  the  party  who  now  complains 
of  it."    Hill  V.  Morris,  21  Mo.  App.  266. 

And  where  concessions  were  made  on  the  former 
trial  that  controlled,  even  if  the  concessions  were 
improperly  made,  by  the  party  who  afterwards 
questioned  the  same.  Henry  v.  Quackenbush,  48 
Mich.  415. 

See  also  San  Francisco  v.  Spring  Valley  Water- 
works, 63  Cal.  606,  subd.  q. 

h.  Ah  to  matters  of  JurisdictUm, 

The  failure  to  raise  the  question  of  Jurisdiction 
on  or  before  the  prior  appeal  will  prevent  a  party 
from  raising  that  question  on  a  subsequent  appeal. 
Although  there  is  an  Illinois  case  to  the  contrary, 
'*■■  has  t)een  in  effect  overruled. 
L.  R.  A. 


So,  the  decision  upon  a  prior  appeal  was  conclus- 
ive on  the  second  appeal,  where  the  question  pre- 
sented was  one  of  Jurisdiction,  as  such  question 
must  have  been  involved  in  the  prior  appeal. 
Clary  v.  Hoagland,  6  CaL  686. 

And  where  the  facts  were  the  same.  It  was  In- 
sisted that  the  trial  court  did  not  have  jurisdiction, 
but  that  question  was  t)efore  the  court  on  the  prior 
appeal,  and  was  necessarily  determined  in  remand' 
ing  the  case.  Champaign  Company  v.  Beed,  106 
111.  389. 

And  where  the  first  appeal  whs  upon  a  ruling  on 
an  instruction,  and  the  second  appeal  questioned 
the  jurisdiction  which  was  involved  in  the  prior 
case.  The  fact  that  the  reversal  of  the  case  was 
placed  on  other  grounds  was  conclusive  that  the 
supreme  court  first  entertained  the  opinion  that 
the  objection  to  the  jurisdiction  of  the  district 
court  was  untenable.  (But  notwithstanding  this 
the  supreme  court  discussed  the  question  of  juris- 
diction.)   Clarke  v.  Lyon  County,  8  Nev.  181. 

And  where  after  the  term  of  the  first  decision  a 
motion  was  made  to  admit  an  administrator  as  a 
party,  and  to  change  the  mandate  showing  that 
the  suit  had  abated.  Whether  the  prior  decision 
was  right  or  wrong  after  the  mandate  was  sent 
down,  it  was  too  late  to  question  the  Jurisdiction 
of  the  lower  court.  Noonan  v.  Bradley,  70  U.  S.  12 
Wall.  121,  20  L.ed.  270. 

And  where  an  attempt  was  made  for  the  first 
time  to  question  the  Jurisdiction  of  the  court  in 
the  original  suit.  Whyte  v.  Gibbes,  61  U.  8.  20 
How.  542, 15  L.  ed.  1016. 

And  where  it  was  attempted  to  question  the 
jurisdiction  of  the  circuit  court  after  the  mandate 
from  the  supreme  court.  SkiUem  v.  May,  10  U.  S. 
OCranch,  287,  3  L.  ed.  220. 

And  where  it  was  attempted  to  question  the 
jurisdiction  of  the  circuit  court  in  the  original 
case,  which  had  been  determined  by  the  supreme 
court.  Nashua  &  L.  R.  Corp.  v.  Boston  &  L.  K. 
Corp.  51  Fed.  Rep.  020,  5  U.  S.  App.  97. 

And  where  it  was  attempted  on  the  second  ap- 
peal for  the  first  time  to  question  the  jurisdiction 
of  the  Justice  of  the  peace  in  the  original  suit.  The 
question  of  Jurisdiction,  if  available  on  the  prior 
appeal,  could  not  now  be  taken  advantage  of. 
Rutherford  v.  Lafferty,  7  Ark.  408. 

But  in  Semple  v.  Anderson,  9  £1L  516,  the  decision 
upon  a  prior  appeal  was  not  conclusive  upon  the 
second  appeal,  where  the  first  decision  was  upon 
the  question  as  to  the  sufficiency  of  the  declara- 
tion, and  the  point  made  upon  the  second  appeal 
was  that  the  court  had  not  Jurisdictioo  because 
process  was  sent  into  another  county,  and  the  dec- 
laration did  not  show  where  the  action  accrued  or 
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quired  is  a  condition  precedent  to  maintaiDins 
the  action,  and  must  be  alleged  and  proved. 
Lincoln  v.  Grant,  38  Neb.  869;  Dayton  v.  Lin- 
coln, 89  Neb.  74.  In  Lincoln  v.  Grant  there 
was  cited  on  behalf  of  the  contention  that  the 
statutory  provision  was  not  mandatory  the  lan- 
guage we  have  quoted  from  the  first  opinion  in 
this  case;  and  the  court  in  the  opinion  in  the 
Grant  Case  observed  that  this  lan<i:uage  was  a 
mere  dictum,  and  so  intended.  The  opinion  in 
the  Grant  Case  was  concurred  in  by  the  author 
of  the  opinion  in  28  Neb. ;  so  it  is  manifest  that 
the  court  did  not  in  the  latter  opinion  undertake 
to  decide  the  question.  So  far  as  any  express 
decision  or  actual  consideration  of  the  question 
is  concerned,  it  has  never  arisen  in  this  case, 
and,  following  the  decision  in  Lincoln  v. 
Grants  the  question  must  be  solved  in  favor  of 
the  contention  of  the  city,  unless  by  implication 
it  has  formerly  been  otherwise  resolved  in  this 
case,  and  unless,  further,  the  court  is  bound  by 


such  implied  decision  so  far  as  this  case  is  con- 
cerned, notwithstanding  its  deliberate  judg- 
ment to  the  contrary  in  the  Grant  Case.  The- 
defendant  in  error  contends  that  there  has  been 
such  an  implied  decision,  and  that  this  court  is 
so  bound.  To  this  contention  couosel  address- 
an  argument  of  great  technical  force,  supported 
by  very  respectable  authoritv.  Referring  to 
the  decision  in  28  Neb.,  it  will  be  rememlSred 
that  the  case  was  there  presented  to  reverse  the 
overruling  of  a  demurrer  to  the  answer.  It  is 
a  familiar  rule  of  pleading,  repeatedly  enforced 
bv  this  court,  that  a  demurrer  brings  up  for  re- 
view not  only  the  pleading  demurr^  to,  but  all 
prior  pleadings,  and  Judgment  on  the  demurrer 
must  go  against  that  party  who  is  guilty  of  the 
first  defect.  Bennet  v.  Hargus,  1  Neb.  419; 
Hower  v.  Aultman,  27  Neb.  251.  Regarding 
this  rule,  it  is  therefore  clear  that  the  ciiy  on  the 
first  hearing  could  have  invoked  the  aid  of  that 
clause  of  the  statute  we  are  now  considering 


the  residence  of  the  parties,  and  the  plaintiff  in  er- 
ror in  the  last  case  bad  not  waived  hlsprivlieffe. 

Tlie  case  of  Sempie  v.  Anderson,  supra,  wae  cited 
and  approved  in  Ogle  v.  Turpin,  8  III.  App.  453,  to 
the  effect  that  a  court  will  not  go  behind  its  former 
adjudication  even  though  it  shall  appear  upon  the 
record  that  the  court  acted  without  Jurisdiction; 
but  this  was  not  the  decision  of  the  court  In  the 
Sempie  Case,  and  was  the  discussion  of  the  decisions 
in  cases  quoted,  and  the  contrary  was  directly  de- 
cided In  the  case  of  Sempie  v.  Anderson. 

In  Kenney  V.  Greer,  18  111.432,54  Am.  Dec.  439, 
the  rule  was  laid  down  that  the  Jurisdiction  of  the 
superior  court  will  be  presumed,  and  to  this  extent 
Sempie  v.  Anderson,  tupra^  and  a  large  number  of 
prior  cases  in  Illinois  to  the  contrary,  were  over- 
ruled. The  effect  of  this  would  be  that  a  plea  to 
the  Jurisdiction  should  be  made  in  order  to  raise 
the  question. 

See  also  Maarwire  v.  Tyler  ("Tyler  v.  Magwire"), 
84  U.  S.  17  Wall.  282, 21 L.  ed.  688:  DUworth  v.  Curts. 
130  IlL  508:  Boone  v.  Shncklef  ord,  66  Mo.  498;  Wash- 
ington Bridge  Co.  v.  Stewart.  44  U.  S.  3  HoW.  413, 
11  L.ed.  668;  Fowler  v.  Bishop,  32  Conn.  199,  subds. 
m,  n. 

i.  As  to  defective  appeals, 

A  decision  under  a  prior  appeal,  which  is  inef- 
fectual owing  to  technicalities,  as  defective  record, 
not  taken  in  time,  or  failure  to  assign  error  and 
the  like,  has  been  held  conclusive  upon  the  same 
matter  disposed  of  in  that  appeal. 

So,  the  decision  upon  a  prior  appeal  was  conclu- 
sive on  the  second  appeal  where  the  prior  decision 
affirmed  the  Judgment  of  the  trial  court  for  failure 
to  serve  copies  of  the  case  and  points.  The  proper 
mode  In  the  second  appeal  was  to  object  to  the 
court  considering  questions  that  might  have  been 
raised  on  the  first  appeal.  Schleuder  v.  Corey,  30 
Minn.  601. 

And  where  an  order  striking  out  an  answer  as 
sham  was  affirmed  for  failure  of  the  appellants  to 
serve  printed  copies  of  the  return,  assignments  of 
error  and  brief,  and  Judgment  for  plamtiff  having 
been  entered  the  delendants  appealed  from  that 
judgment.    Maxwell  v.  Schwartz,  55  Minn.  414. 

And  where  the  first  appeal  aflSrmed  a  case  for 
want  of  assignment  of  error  and  on  the  second  ap- 
peal the  evidence  would  have  entitled  to  a  different 
result,  but  it  was  held  that  the  affirmance  precluded 
any  other  decision.    Miller  v.  Bernecker,  46  Mo.  194. 

And  where  there  was  no  assignment  of  errors 
going  to  the  rulings  of  the  chancellor,  although 
Ala.  Code,  §  683,  provided  that  the  supreme  court 
in  deciding  the  case,  when  there  is  a  contilct  be- 
tween its  existing  opinion  and  any  former  rulings 
34  L.  R.  A. 


in  the  case,  must  be  governed  by  what  In  its  opin- 
ion at  that  time  is  law,  without  regard  to  such 
former  ruling.  National  Commercial  Bank  v.  Mc- 
Donnell, 92  Ala.  887. 

And  so  where  the  first  appeal  was  from  a  final 
decree,  which  was  affirmed,  and  the  second  appeal 
was  from  subsequent  proceedings,  but  more  than 
twelvemonths  from  the  rendition  of  the  decree.. 
Ala.  Code,  §  688  a.  providing  that  a  prior  appeal 
shall  not  be  binding  in  case  of  error,  does  not  ap- 
ply to  such  a  case.  Stoudenmire  v.  De  Bardelaben, 
85  Ala.  85. 

And  where  the  supreme  court  had  decided  other- 
wise, since  the  prior  decision  and  the  pleadings  on 
the  second  appeal  did  not  squarely  present  the 
question  for  decision.  Stevenson  v.  Edwards,  98 
Mo.  622. 

See  also  Schleuder  v.  Corey,  30  Minn.  601,  subd.  n. 

J.  As  to  cross-appeals. 

A  decision  upon  a  prior  appeal  is  conclusive, 
where  a  subsequent  appeal  is  taken  on  cross-ap- 
peal, if  the  prior  decision  disposes  of  the  question 
presented  on  the  cross-appeal. 

So,  the  decision  on  a  prior  appeal  was  conclusive- 
on  a  second  appeal  where  the  question  on  the  sec- 
ond appeal  should  have  been  presented  by  cross- 
appeal  at  the  first  decision.  The  supreme  court 
will  not  try  a  case  by  instalments.  Still  v.  Ander- 
son. 63  Miss.  545. 

And  where  the  defendant  appealed  in  the  first 
case,  and  the  second  appeal  was  by  the  plaintiff 
below,  who  should  have  prosecuted  a  cross-appeal 
on  the  first  appeal.  He  cannot  resist  an  appeal' 
and  obtain  an  affirmance  of  his  decree  and  there- 
after prosecute  an  appeal  from  a  portion  of  the 
decree  which  be  insisted  should  be  affirmed.  Cas- 
ton  V.  Caston,  54  Miss.  512. 

And  where  a  bill  for  an  injunction  for  infringe- 
ment of  a  patent  was  answered  on  two  grounds, 
first  that  the  complainant  was  not  the  inventor, 
and,  second,  that  respondent  used  the  machine  un- 
der a  license.  The  court  below  sustained  the  last 
defense  and  entered  a  decree  dismissing  the  bill, 
and  the  complainant  appealed,  and  the  case  was 
reversed,  and  the  defendant  thereafter  appealed 
for  failure  to  sustain  the  first  defense;  but  this  ob- 
jection was  made  on  the  first  appeal  and  was  con- 
sidered by  the  court,  although  not  a  part  of  the 
first  decree.  Coming  v.  Troy  Iron  &  N.  Factory 
Co.  56  U.  8. 15  How.  451, 14  L.  ed.  768. 

And  where  the  defendant  filed  no  cross  bill  of 
exceptions  against  the  allowance  of  an  amendment 
of  the  declaration,  and  a  Judgment  granting  a  new 
trial  to  the  defendant  was  affirmed  on  the  prior 
appeal,  and  on  the  second  trial  the  verdict  was  for 
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against  the  demurrer  to  its  answer,  and  that  a 
decision  on  the  lines  of  the  Grant  Case  would 
have  resulted  in  the  affirmance  of  the  judgment 
on  the  ground  that  the  petition  was  defective 
for  not  pleadiDj]^  a  compliance  with  the  last 
clause  of  the  section.  It  may  then  be  fairly  said 
that  the  court,  by  sustaioing  the  demurrer  to  the 
answer^impliedly  held  that thepetitiondidstatea 
■causeof  action,  and  that  it  was  therefore  not  nec- 
essary to  plead,  and  consequently  not  necessary 
to  prove,  a  compliance  with  the  provision  we 
are  considering.  So,  again,  on  each  of  the 
other  occasions  when  the  case  was  before  this 
•court,  similar  considerations  would  have  led 
to  the  attirmance  of  the  judgments  in  favor  of 
the  city  on  the  ground  that,  notwithstanding 
any  of  the  errors  which  in  fact  led  to  a  rever- 
sal, the  judgment  was  the  only  one  which 
could  have  been  rendered  under  the  pleadings 
and    proof.     We  think,  therefore,    that    the 


I  plain ti£f  in  error  has  quite  clearly  established 
the  proposition  that  the  question  under  con- 
sideration, had  it  been  presented,  would  have 
controlled  any  of  the  former  decisions;  and 
that  the  court  may  be  said  to  have  already 
three  times  impliedly  decided  the  question  now 
before  us  in  favor  of  Foxworthy.  although  on 
no  occasion  was  that  question  in  fact  con- 
sidered or  actually  decided. 

The  argument  having  advanced  thus  far,  the 
defendant  in  error  inw^kes  the  application  of 
a  rule,  which  has  been  frequently  announced 
by  appellate  courts,  that  a  ruling  once  made  in 
a  case  by  an  appellHte  court,  while  it  may  be 
overruled  in  other  cases,  is  binding  both  upon 
the  inferior  court  and  upon  the  appellate  court 
itself  in  all  subsequent  proceedings  in  the  orig- 
inal case,  and  that  in  such  subsequent  proceed- 
ings neither  the  lower  court  nor  the  court  mak- 
ing the  ruling  can  depart  from  such  ruling. 


plaintiff,  and  the  questions  presented  on  the  sec- 
ond appeal  were  as  to  the  allowance  of  the  amend- 
Tneot  of  the  declaration.  Story  v.  Brown  (Ga.)  25 
8.  G.  68S. 

And  where  the  bill  was  amended  on  remandio^, 
but  the  questiooB  presented  were  the  same,  and 
the  attorney  ereneral  was  made  a  party  defendant, 
who  prosecuted  a  cross- appeal  from  the  secoud  de- 
•cree.  On  remanding  the  case  oo  the  first  appeal 
the  court  should  have  dismissed  the  bill  la  con- 
formity with  the  prior  decision.  Newt)erry  v. 
Blatchford.  106  111.  &84. 

And  where  the  questions  settled  were  the  same. 
It  was  said  that  the  court  bad  neither  the  power 
nor  the  IncHnatioD  to  review  its  former  decision, 
as  this  couid  only  be  obtained  on-  a  petition  for  a 
rehearlnfir.  A  party  cannot  by  fllinir  a  cross  bill 
after  a  prior  decision  obtain  a  reconsideration  of 
the  same  question  that  he  made  in  his  answer  and 
which  was  decided  on  the  first  appeal.  Norton  v. 
Moshler,  114  111.  146. 

But  the  decision  on  a  prior  appeal  was  not  con- 
•clusive  on  the  second  appeal  where  the  case  was 
reversed  upon  cross-error  and  the  appellant  as- 
siff ned  upon  the  second  appeal  the  same  errors  as- 
alflrned  upon  the  first  appeal,  and  which  were  not 
passed  upon  In  'the  prior  decision,  even  thouirh  he 
waived  them  by  failure  to  arsrue  them  on  the  first 
appeal,  and  there  was  no  decision  upon  the  merits. 
Cook  V.  Moulton,  64  111  App.  429. 

And  where  the  plaintiff  failed  to  take  a  cross- 
appeal  on  the  first  appeal,  and  his  amended  peti- 
tion was  rejected,  and  he  obtained  a  judgment,  and 
on  the  second  trial  the  amended  petition  wasref  used 
and  the  Judgment  was  for  the  defendant,  and  the 
amended  petition  was  not  passed  upcm  in  the  first 
appeal.    Smith  v.  Bogrenschultsb,  14  Ky.  L.  Rep.  807. 

And  where  the  prior  Judflrment  in  the  court  be- 
low was  in  favor  of  the  defendant,  and  the  plain- 
tiff appealed  upon  the  Judirment  roll  without  any 
billof  exceptions,  and  aftc^r  remanding,  the  judg- 
ment was  entered  in  favor  of  plaintiffs,  and  the 
defendant  prosecuted  a  second  appeal  with  a  bill 
of  exceptions,  as  Cal.  Code  Civ.  Proc.  S  960,  required 
the  appellant  Irom  the  judflrment  only  to  bring  up 
the  Judgment  roll  and  a  bill  of  exceptions  or  state- 
ment In  the  case  upon  which  he  relies;  hence  the 
respondent  was  precluded  upon  the  prior  appeal 
from  having  any  consideration  by  the  court  of 
errors,  which.  If  the  Judgment  had  been  adverse 
to  him,  might  have  been  sufficient  for  a  reverral. 
Even  though  a  bill  of  exceptions  containing  these 
errors  had  t>een  settled,  it  would  not  be  con- 
sidered by  this  court  upon  an  appeal  from  a  Judg- 
ment  In  bis  favor.  Klauber  v.  San  Diego  Street- 
-^0.98  Cal.  105. 
H.  A, 


See  also  Rice  v.  Wheatly.  9  Dana,  271«  subd.  b; 
Matthews  v.  Sanda.  29  Ala.  196,  subd.  n. 

k.  Whtre  prior  decttion  is  not  final, 

A  decision  that  is  not  intended  to  be  final  has 
been  regarded  as  not  concluding  the  parties  on  a 
subsequent  appeal,  tsut  m  Maryland,  on  remand- 
ing without  reversing  or  affirming,  an  opinion  ex- 
pressed on  points  made  before  the  court  was  held 
conclusive  on  final  proceedings. 

tio,  the  decision  on  a  prior  appeal  waU;^  con- 
clusive upon  the  second  appeal,  where  tne  former 
decision  simply  remanded  the  case  for  another 
trial.  The  opinion  or  reasoning  of  the  judgment 
in  such  a  case  was  no  part  of  It,  and  the  Judgment 
Itself  was  not  final  between  the  parties  and  not 
conclusive.    White  v.  Downs,  40  Tex.  225. 

And  where  the  prior  decision  was  a  Judgment  of 
the  Illinois  appellate  court,  reversing  a  Judgment 
of  the  lower  court  and  remanding  a  cause,  and  was 
not  final,  and  the  subsequent  appeal  was  from  a 
later  Judgment  of  the  superior  court  to  the  su- 
preme court,  f^  no  appeal  could  be  taken  from  the 
former  Judgment.  Chicago  Bd.  of  Trade  v.  Nel- 
son, 162  Hi.  481. 

And  where  the  question  of  damages  was  not 
passed  upon  by  the  supreme  court  in  reversing  a 
judgment  for  the  recovery  of  possession  of  land. 
Buivby  V.  Mitchell,  298.  C.  447. 

And  where  the  defendant  on  the  first  appeal  In  a 
criminal  case  obtained  a  **reversal"  because  the 
crime  charged  was  not  sustained  by  the  record, 
and  on  the  reversal  the  court  discharged  the  de- 
fendant on  his  motion,  and  the  state  prosecuted  a 
writ  of  error  from  such  ruling.  The  reversal  In 
effect  only  granted  the  defendant  a  new  trlaL 
State  v.  Newkirk,  49  Mo.  472. 

And  where  the  prior  decision  simply  reversed 
the  Judgment  for  reasons  therein  stated,  as  oo  a 
new  trial  different  questions  might  be  presented. 
"We  are  no  more  bound  by  that  opinion  of  the 
court  as  to  the  law  laid  down  than  In  any  other 
case,  between  other  and  different  parties.  The 
rule  In  a  chancery  case  would  be  different,  where 
the  decree  made  could  settle  the  rights  of  the  par^ 
ties  upon  the  facts  of  the  record."  Bynum  v.  Ap- 
person,  9  Heisk.  632. 

And  where  the  first  appeal  from  an  order  deny- 
ing a  new  trial  was  dismissed  and  the  second  ap- 
peal was  from  a  Judgment  entered  on  the  verdict, 
and  the  question  might  have  t)een,  but  was  not 
raised  on  the  prior  appeal.  The  abandonment  of 
plalntUTs  appeal  from  an  order  denying  a  motion 
for  a  new  trial  did  not  prevent  the  plaintiff  from 
raising  any  question  on  appeal  from  the  judgment, 
which  he  could  have  raised  had  the  first  appeal 
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A  ruling  so  made  is  said  to  become  ''the  law 
of  the  case."  As  a  preliminary  to  the  discus- 
sion of  the  applicatioD  of  the  rule  to  this  case, 
it  may  be  well  to  review  the  former  decisions 
of  Ibis  court,  and  ascertain  to  what  extent  it 
bas  committed  itself  to  the  doctrine  contended 
for.  In  matt  v.  Brook9,  17  Neb.  88,  the  court 
stated  the  rule  in  the  syllabus  as  follows:  ''A 
previous  ruling  by  the  appellate  court  upon  a 
point  distinctly  made  may  be  only  authority 
in  other  cases  to  be  followed  or  affirmed,  or  to 
be  modified  or  overruled,  according  to  its  in- 
trinsic merits,  but  in  the  case  in  which  it  is 
made  it  is  more  than  authority;  it  is  a  final 
Adjudication,  from  the  consequences  of  which 
the  court  cannot  depart,  nor  the  parties  relieve 
themselves.''  The  opinion  contains  no  discus- 
sions of  the  rule,  but  only  a  statement  that  the 
court  would  adhere  to  the  views  expressed  in 
the  former  opinion,  followed  by  the  statement 
4hat  it  would  be  inadmissible  to  review  the 


grounds  of  such  opinion,  now  that  the  trial 
court  has  obeved  the  order  before  made,  with 
the  result  logically  following.  No  authorities 
are  cited  in  the  opinion,  but  the  statement  of 
the  rule  in  the  syllabus  is  followed  by  a  cita- 
tion of  "Pftelan  v.  San  Francisco,  20  Cal.  45, 
quoted  in  Wells'  Res  Adjudicata."  From  this 
method  of  citation  it  would  seem  probable  that 
the  court  had  not  consulted  the  decision  cited, 
but  only  the  text- book;  and  from  the  sum- 
mary method  on  which  the  opinion  disposed 
of  the  question  it  is  evident  that  it  was  not  one 
considered  very  important  to  the  disposition  of 
the  case.  In  &Donohue  v.  Hendrix,  17  Neb. 
287.  the  case  had  already  been  before  the  court, 
and  this  lanj^uage  was  used  in  the  opinion: 
"The  first  and  third  objections  were  consid- 
ered on  the  former  hearing,  and  decided  against 
the  plaintiff.  No  motion  for  a  rehearing  was 
filed,  nor  was  any  obiection  made  to  the  deci- 
sion of  the  court.    Those  questions,  therefore, 


never  been  taken.  Had  the  order  been  affirmed 
on  the  meritsor  under  the  rules  of  court  ail  ques- 
tions that  ml^rht  have  been  raised  would  t>e  con- 
-cluslve.  But  a  dismissal  of  tbe  appeal  did  not 
have  this  effect.  Adamson  v.  Sundby,  61  Mian.  46a 
And  where  tbe  prior  appeals  were  from  a  Judg- 
ment sustalninir  a  demurrer  to  a  complaint^  and 
another  from  an  order  irrantinir  a  new  trial  after 
a  Judgment  of  nonsuit,  and  tbe  third  was  only 
from  an  order  denying  a  new  triaL  The  court 
on  the  last  appeal  was  limited  to  a  consider- 
ation of  a  review  of  the  action  of  the  court  upon 
tbe  ground  upon  which  the  new  tnai  was  held. 
The  court  said:  '*Nor  are  we  required  upon  this 
appeal  to  determine  what  is  the  law  of  tbe  case,  as 
established  by  the  opinions  upon  tbe  former  ap- 
peals, or  whether  the  alleirations  of  the  complaint 
were  sustained  by  the  evidence  offered  at  the  trial, 
as  neither  of  these  questions  has  any  relevancy  in 
determining  whether  the  court  committed  error  in 
Rdmittinsr  or  ezcludiuK  evidence,  or  made  its  flnd- 
iofrs  of  fact  without  sufficient  evidence  to  support 
them."    Wheeler  v.  Bolton.  flS  Cal.  159. 

And  where  the  questions  presented  on  tbe  second 
appeal  miffbt  have  been  made  upon  the  prior  ap- 
peal under  Cal.  Penal  Code,  S  1237,  provldlni?  for 
an  appeal  from  a  Judgment  and  from  an  order  deny, 
inir  a  new  trial,  and!  tbe  former  appeal  was  from  a 
Jud«rment  allesinff  errors  in  instructions,  and  tbe 
second  appeal  was  from  an  order  denying  a  new 
trial.  Tbe  true  rule  is  that  tbe  defendant  may 
prosecute  both  appeals,  but  can  have  but  one  de- 
oisioo  of  the  same  point,  and  in  this  case  tbe  ques- 
tions now  raised  as  to  instructions  were  not  pre- 
sented on  the  prior  appeal  from  the  judgment. 
People  V.  Thompson  (Cal.)  46  Pac.  912. 

And  where  two  appeals  were  allowed  by  law  in 
the  same  case,  one  from  the  Judgment  and  the 
other  from  the  order  denying  a  new  trial:  and  the 
fact  that  the  rule  of  law  was  declared  in  deciding 
the  appeal  first  reached  for  decision,  and  upon 
which  no  action  could  be  taken  until  the  second 
appeal  was  disposed  of,  did  not  prevent  the  court 
from  deciding  the  second  appeal,  and  modifying  or 
wholly  changing  Its  former  decision.  Sharon  v. 
Sbaron.  79  CaL  683. 

And  where,  on  the  prior  appeal,  the  supreme 
court  affirmed  an  order  granting  a  new  trial,  which 
was  flrranted  on  the  ground  that  the  verdict  was  not 
sustaJned  by  the  evidence.  Moore  v.  M unlock,  26 
CaL  514. 

In  Mahan  v.  Wood,  44  Cal.  462,  the  supreme  court 
held  that  a  note  sued  upon  was  void  for  want  of 
coDsMeratlon,  and  reversed  the  Judgment  and  re- 
iiiao<led  the  case  for  a  new  trial.  On  a  retrial  the 
lower  court  granted  a  new  trial  (evidently  after  a 
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trial  and  findings  in  favor  of  the  defendant),  and 
an  appeal  was  taken  from  the  order  granting  a  new 
trial.  On  tbe  second  appeal,  in  79  Cal.  266,  it  was 
affirmed  and  held  that  although  principles  decided 
on  a  prior  appeal  were  conclusive  on  a  second  ap- 
peal, and  the  evidence  was  the  same  on  both  ap- 
peals, yet,  as  there  were  no  findings  of  fact  on  the 
second  appeal,  they  having  been  set  aside,  tbe  par- 
ties had  a  right  to  a  Judgment  of  the  trial  court 
upon  conflicting  evidence  as  to  the  facts.  Tbe  su- 
preme court  could  not  say  what  the  facts  were 
without  usurping  the  functions  of  tbe  trial  court. 

And  where  the  mandate  was  but  the  expression 
of  tbe  opinion  of  tbe  court  upon  tbe  case  as  then 
presented,  and  bow  it  must  be  ultimately  deter- 
mined if  no  supervenient  facts  should  he  brought 
on  to  the  record,  and  was  not  intended  to  be  abso- 
lute and  conclusive.    Flint  v.  Johnson,  69  Vt.  190. 

But  the  decision  upon  a  prior  appeal  was  conclu- 
sive upon  a  second  appeal  where  the  cause  was  re- 
manded without  reversing  or  affirming,  and  the 
court  of  appeals  expressed  an  opinion  on  points 
made  before  that  tribunal,  or  which  was  presented 
by  the  record,  as  this  controlled  subsequent  pro- 
ceedings.   Dennis  v.  Dennis,  Ifi  Md.  78. 

See  Campbell  v.  Campbell,  22  Gratt.  649,  subd.  m; 
Ryan  t.  Tomlinson,  89  Cal.  639;  Johnson  y.  Bailey, 
17  Colo.  69;  Kimball  v.  Semple,  25 CaL  466,  subd.  r. 

1.  As  to  matters  of  pleadina- 

It  is  generally  held  that  a  prior  decision  Is  con- 
clusive upon  a  second  appeal,  where  such  decision 
settles  a  principle  of  law  upon  a  pleading,  although 
it  may  arise  in  a  different  manner  subsequently  in 
the  case;  and  this  has  been  applied  to  a  dismissal  of 
a  complaint,  or  a  refusal  to  dismiss  the  same,  or  the 
sufficiency  of  tbe  complaint,  or  where  pleadings  are 
similar,  or  where  the  amendments  are  not  sup- 
ported by  evidence.  On  the  question  of  demurrer 
the  majority  of  the  cases  bold  that  a  decision  on 
demurrer  becomes  the  law  of  the  case  where  the 
same  question  subsequently  arises,  although  it  may 
be  presented  in  a  different  form.  To  this  there  are 
some  exceptions,  one  in  Vermont,  but  changed 
since  by  statute,  and  one  in  Tennessee,  wbere  the 
decision  did  not  show  the  precise  ground  for  tbe 
ruling.  On  tbe  question  as  to  the  effect  of  a  deci- 
sion of  the  prior  appeal  on  instructions,  and  a 
second  appeal  by  the  opposite  party  as  against  the 
plaintiff^s  pleadings,  there  is  some  conflict. 

So,  tbe  decision  upon  a  prior  appeal  was  conclu- 
sive upon  tbe  second  appeal,  where  the  prior  deci- 
sion directed  the  complaint  to  be  dismissed  with 
costs.    Mellen  v.  Mellen,  47  N.  Y.  S.  R.  980. 

And  where  the  prior  decision  held  that  a  com- 
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will  not  DOW  be  again  considered.  Hiatt  v. 
Brookt,  17  Neb.  83."  In  Leig?iton  v.  Stiujtrt, 
19  Neb.  646,  a  quotation  is  made  from  the 
former  opinion  in  the  same  case,  followed  by 
this  language:  '*In  Hiatt  v.  Brooks,  17  Neb.  S«S. 
it  was  held,  and  I  think  correctly,  that,"  etc. 
(quoting  the  svliabus  in  Hiatt  v.  Brooks),  The 
court  then  adds  that  there  is  no  doubt,  inde- 
pendent of  this  principle,  that  the  conclusions 
of  law  already  arrived  at  were  correct.  The 
rule  in  Hiatt  v.  Brooks  was  invoked  in  support 
of  the  decision  of  questions  of  fact  in  Ij^ine  v. 
Starkey,  20  Neb.  586.  and  the  court  there  held 
that  the  rule  must  be  applied  only  to  the  de- 
cision of  legal  principles,  but  that  it  did  not 
require  the  following  of  former  decisions  on 

Suestions  of  fact.  In  Marion  v.  State^  20 
[eb.  288,  67  Am.  Rep.  825,  there  is  no  refer- 
ence to  the  doctrine  in  the  syllabus,  but  cer- 
tain conclusions  reached  on  a  former  appeal  of 
the  case  were  adhered  to,  the  following  being 


the  only  reference  to  the  subject  in  the  opinion: 
*' We  adhere  to  our  former  holdings  upon  this 
part  of  the  case,  both  upon  the  ground  tbat  we 
believe  them  to  be  correct,  and  for  the  further 
reason  that,  having  been  so  decided  in  this 
case  on  its  previous  bearing.  .  .  !  it  has  become 
the  law  of  the  case;"  citing  Hiatt  v.  Brooke 
and  l^eiffhton  v.  Stuart,  In  ChieagOf  B.  dt  Q. 
R.  Co,  V.  HuU,  24  Neb.  740,  the  language  of 
the  syllabus  in  Hiatt  v.  Brooks  is  requoted  in 
the  syllabus.  In  the  opinion  the  following 
is  the  only  language  addi^essed  to  the  subject: 
''This  point  was  distinctly  presented  in  this 
case  when  it  was  first  before  this  court,  and 
distinctly  decided.  Under  the  well  known 
rule  of  stare  decisis,  that  decision  remains  the 
law  of  this  case."  It  may  be  here  remarked 
tbat  in  Hiatt  v.  Brooks  the  court  refers  to  the 
principle  of  res  judicata,  while  in  Chicago, 
B.  dk  Q.  R,  Co.  v.  Hull  it  is  referred  to  the  doc- 
trine of  stare  decisis.    In  Meyer  v.  Sh^mp,  26 


plaint  was   erroneously  dismlflsed.    Morrison   v. 
Metropollun  Telepb.  &  Teleir.  Co.  S6  N.  Y.  S.  R.  887. 

And  where  the  prior  decision  held  that  a  petition 
for  an  order  of  sale  of  real  estate  stated  a  cause  of 
action,  and  tbat  a  nonsuit  should  not  have  been  al- 
lowed.   Rf  Couts's  Estate,  100  CaL  400. 

And  where  the  question  on  the  prior  appeal  was 
as  to  the  sufficiency  of  the  complaint,  and  tbat  evi- 
dence should  have  been  admitted,  and  tbe  same 
question  was  presented  on  the  second  appeal. 
Tanderup  v.  Hansen  (8.  D.)  66  N.  W.  1073. 

And  where  tbe  pleadings  remained  uncbanired, 
and  the  same  question  was  presented.  Auburn 
Opera-House  &  P.  Asso.  v.  Hill  (Cal.)  45  Pac.  OM. 

And  where  the  question  was  upon  tbe  pleadlnir, 
and  upon  the  second  trial  tbe  pleading  was  sub- 
stantially tbe  same.  Roundtree  v.  Turner,  86  Ala. 
666. 

And  where  the  pleading  was  the  same,  which  was 
held  on  the  prior  appeal  to  be  insufflolent.  Linooin 
Y.  Kagsdale.  9  lad.  App.  666. 

And  where  the  first  decision  held  that  an  action 
was  barred  by  limitation  and  tbe  complaint  was  not 
amended  on  tbe  second  trial.  Taylor  v.  McLain,  64 
Gal.  518. 

And  where  the  second  trial  was  substantially  the 
same  without  any  change  in  the  pleadings,  and  the 
majority  of  the  court  on  the  second  appeal  re- 
garded the  question  as  conclusively  settled.  West- 
ern U.  Teleg.  Co.  v.  Smith  rTex.  av.  App.)  80  8.  W. 
067. 

And  where  the  same  question  was  settled  and 
there  were  no  changes  of  the  Issue  or  other  circum- 
stances of  the  case.  Minnesota  Linseed  Oil  Co.  v. 
Montague,  65  Iowa,  67. 

And  where  no  new  question  was  presented  by  the 
amendment  or  by  the  evidence.  Roome  v.  Jen- 
nings, 64  N.  Y.  S.  R.  880. 

And  where  tbe  pleadings  were  amended  but  did 
not  materially  change  the  issues.  Thompson  v. 
Hawley.  16  Or.  X61:  Johnson  v.  Hosford,  110  Ind.  57S; 
Logansport  v.  Humphrey,  106  lod.  146. 

And  where  the  matters  set  up  in  an  amended 
pleading,  which  was  refused,  were  the  same  as 
those  considered  on  the  prior  appeal.  Lewis  v. 
Lewis,  11  Ky.  L.  Rep.  418;  Agnew  v.  Brail,  28  Dl. 
App.  190:  People  v.  HoUaday.  102  Cai.  6A1. 

And  where  the  prior  decision  was  on  the  merits, 
and  the  amendment  to  tbe  complaint  stated  no  new 
facts.    Baker  v.  Brickell,  102  Cal.  620. 

And  where  the  former  suit  was  against  a  justice 
of  the  peace  careleraly  entering  Judgment  against 
a  party,  and  the  second  appeal  was  on  an  amended 
complaint  charging  fraud.    Kress  v.  State,  Wag- 
ner, VS  Ind.  106. 

\nd  where  the  complaint  had  been  amended  so 
U  11.  A. 


as  to  present  tbe  question  of  estoppel,  the  court 
saying:  '*We  adhere  to  our  former  decision,  and 
hold  that  there  is  no  estoppel."  Excelsior  Brick 
Ck).  V.  Haverstraw,  60  N.  T.  S.  K.  61& 

And  where  tbe  facts  were  the  same,  and  the- 
R mended  pleadings  were  not  sustained  by  addi- 
tional evidence.    Wilkinson  v.  Merrill,  66  Gal.  660 

And  where  the  same  question  was  presented. 
But  new  matter  presented  by  amended  pleadings- 
may  be  examined.  McDonald  v.  Green,  9  Smedes 
&  M.  138. 

Tbe  decision  on  a  prior  appeal  was  conclusive  on 
the  subsequent  appeal  where  tbe  prior  decision  was 
on  a  demurrer  and  presented  tbe  same  question. 
Star  Wagon  Go.  v.  Swezy,  68  Iowa,  600;  Ellis  v. 
Northern  P.  R.  Ck).  80  Wis.  460. 

And  where  the  prior  decision  was  upon  the  suffi- 
ciency of  tbe  complaint  on  demurrer,  which  deci- 
sion t)ecame  the  law  of  the  case  in  all  subsequent 
proceedings.  Bariholomew  County  Comrs.  v. 
Jameson,  b6  Ind.  164;  Wise  v.  Williams.  88  CaL  80; 
Daniels  v.  Andes  Ins.  Co.  2  Mont.  600;  Barker  v. 
Laney,  7  App.  Div.  862;  Walker  v.  Daly.  84  Wis.  322; 
Oshkosh  Fire  Dept.  v.  Tuttle,  60  Wis.  562. 

And  where  tbe  first  decision  was  on  a  demurrer- 
to  a  bill  and  tbe  question  presented  on  the  second 
appeal  on  bill,  answer,  and  evidence  did  not  sub- 
stantially change  the  case.  If  the  case  was  an  or- 
iginal one  it  might  be  different.  Bane  v.  Wick,  6- 
Oblo  St.  18. 

And  where  the  prior  decision  was  a  final  Judg- 
ment upon  a  demurrer  to  a  bill,  and  a  subsequent 
bill  was  filed  presenting  the  same  question.  Smith 
V.  Homsby,  70  Oa.  668. 

And  where  the  amendment  did  not  materiallsr 
change  tbe  question,  and  the  prior  decision  was  on 
a  demurrer  to  a  complaint.  New  Pittsburgh  Coat 
k  C.  Co.  V.  Peterson,  14  Ind.  App.  684. 

And  where  the  first  decision  was  on  a  demurrer 
to  a  bill,  and  construed  a  will,  and  on  reraandlngr 
the  case  an  answer  was  filed  relying  on  a  decree  of 
another  state  where  the  testator  was  domiciled  at 
the  time  of  his  aeath,  and  which  decree  was  the  re- 
verse of  the  decision  on  prior  appeaL  But  tbe  plea 
did  not  show  tbat  a  partition  bad  taken  place  and 
title  to  the  property  bad  been  perfected  under  the 
foreign  decree.    Bridgeforth  v.  Gray,  88  Miss.  130. 

Andwberethe  same  question  was  presented  in 
regard  to  tbe  construction  of  a  will,  and  tbe  prior 
decision  was  on  the  same  complaint  on  demurrer. 
But  as  to  any  new  question  not  considered  or  de- 
cided tbe  same  was  open.  Brown  v.  Crltcbell,  lia 
Ind.  31. 

And  where  the  prior  decision  was  on  demurrer 
for  insufficiency  of  tbe  complaint,  and  the  second 
appeal  was  from  a  ruling  on  tbe  motion  for  a  new 
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Neb.  729,  tbe  rule  is  stated  In  the  syllabus  as 
follows:  "A  judgment  or  Tulinff  of  "this  court 
in  a  case  or  point  distinctly  and  finally  made 
will  be  held  to  be  the  law  of  tbe  case  in  which 
made,  throughout  its  course  of  litigation, 
without  regard  to  the  number  of  times  it  may 
be  brought  before  the  court,  or  to  the  intrin- 
sic merits  of  such  judgment  or  ruling."  The 
court  refers  to  Hiatt  y.  Brooks  and  several  of 
the  cases  we  have  already  cited,  and  says  that 
the  rule  there  stated  "is  believed  to  be  the  law." 
The  foregoing  comprises,  we  believe,  all 
that  has  ever  been  said  by  this  court  on  the 
subject.  Of  these  decisions  we  have  the  fol- 
lowing observations  to  make:  In  the  first 
place,  in  each  case,  either  by  the  language 
employed  or  by  the  adoption  by  citation  of  tbe 
language  in  Hiatt  v.  Brooks,  the  rule  was  lim- 
ited to  rulings  formerly  made  on  points  dis- 
tinctly presented  for  decision.  Inasmuch  as 
the  plaintiff  in  error  here,  as  we  have  seen, 


can  invoke  onl^  an  implied  decision,  and  not 
one  on  any  pomt  distinctly  made  on  the  for- 
mer hearings,  we  do  not  think  that  any  of  the 
cases  cited  by  its  terms  controls  this  case.  A 
further  observation  is  that,  notwithstanding  the 
repeated  statements  of  the  rule,  there  has  never 
been  in  any  case  a  discussion  of  its  correctness, 
or  a  reason  advanced  for  its  application.  In  the 
third  place,  it  twice,  at  least,  appears  from 
the  opinions  that,  notwithstanding  the  rule, 
the  court  had  reconsidered  the  questions  pre- 
sented by  the  former  appeal,  andf  believed  the 
former  ruling  to  be  correct;  and  in  no  case  has 
any  doubt  been  expressed  as  to  the  correctness 
of  tbe  former  decision.  In  other  words,  the 
court  has  never  yet  been  confronted  with  the 
problem  which  we  are  now  facing,— that  of 
overruling  a  former  decision  in  the  same  case, 
or  else  abiding  by  it,  because  of  the  doctrine 
stated,  although  such  former  ruling  was  man- 
ifestly wrong,  and  opposed  to  the  later  deci. 


trial,  and  the  complaint  was  a^n  questioned  on 
error  aBSiflrned.  Armstrong  v.  Uarshman,  93  lod. 
217. 

And  where  the  prior  deolsfon  was  on  demurrer  to 
the  petitaoD,  and  the  qaestion  on  the  second  appeal 
was  on  a  motion  on  arrest  of  Judgment  on  tbe 
samemround.  Raridan  v.  Oentral  Iowa  B.  Ckj.  69 
Iowa«  627. 

And  where  ttie  questions  settled  were  the  same, 
and  this  rule  prevailed  although  the  questions 
raised  In  the  subsequent  proceedings  were  made  In 
a  different  way  by  excepting  to  tbe  conclusion  of 
facts,  and  the  prior  decision  was  on  a  demurrer  to 
complaint.    Braden  v.  Graves,  85  Ind.  92. 

And  where  tbe  prior  decision  was  on  a  demurrer, 
and  tbe  Judgment  could  not  have  been  reached 
without  expressly  or  impliedly  deciding  the  ques- 
tion presented  on  the  second  appeal.  Learned  v. 
Castle,  78  Cal.  458. 

And  where  the  prior  decision  was  on  a  demurrer 
to  a  declaration,  as  this  must  of  necessity  have  con- 
strued the  contract  upon  which  tbe  action  was 
brought.     Norfolk  &  W.  B.  Co.  v.  Mills,  91  Va* 

And  where  the  prior  decision  was  upon  a  demur- 
rer, and  Involved  the  same  question  of  the  statute 
of  limitations.  Clay  DJst.  Twp.  v.  Buchanan  Inde- 
pendent Dist.  69  Iowa,  88. 

And  where  the  prior  decision  was  on  a  demurrer 
to  a  pleading,  and  the  second  decision  was  in  re- 
gard to  evidence  involved  in  the  demurrer.  JBtna 
L.  Ins.  Co.  V.  Pleasant  Twp.  63  Fed.  Bep.  214;  Mer- 
rill V.  Merrill,  102  Gal.  817. 

And  where  tbe  prior  decision  on  demurrer  held 
that  an  answer  presented  a  valid  defense,  and  the 
court  below  on  the  second  trial  erroneously  refused 
evidence  tending  to  sustain  tbe  same.  Ferry  v. 
Hammond,  69  Cal.  28. 

And  where  the  prior  appeal  was  from  a  Judg- 
ment sustaining  a  demurrer,  and  tbe  second  appeal 
was  from  a  Judgment  on  the  merits  Involving  the 
same  question.  Brown  v.  Pontlac  Min.  Co.  (Mich.) 
8Det.L.N.2ia 

And  where  tbe  prior  decision  was  on  a  demurrer 
to  a  complaint,  and  was  made  by  a  divided  court. 
Lathrop  v.  Knapp,  87  Wis.  807. 

And  where  the  former  decision  was  on  a  demur- 
rer to  a  complaint,  and  this  was  the  rule  whether 
the  prior  decision  was  sound  or  unsound.  Oshkosh 
Fire  Dept.  V.  Tuitle,  60  Wis.  662. 

And  where  tbe  prior  ruling  was  upon  a  demurrer. 
The  court  said:  ^'This  court  has  held  that  it  is  not 
absolutely  bound  by  its  former  adjudication, 
though  rendered  upon  a  previous  appeal  in  the 
tame  case;  but  it  to  expressly  decided  that  only  in 
exoeptlonai  cases  will  a  former  ruling  be  departed 
S4L.R.  A. 


from,  upon  the  same  question,  when  presented  a 
second  time  in  tbe  same  case."  Bomar  v.  Parker, 
68  Tex.  486. 

And  where  the  first  decision  was  upon  a  demur- 
rer to  a  declaration  to  set  aside  a  Judgment  for 
want  of  notice,  and  the  point  made  upon  the  second 
appeal  was  that  the  Judirment  could  not  be  set  aside 
as  it  was  founded  on  a  Just  demand.  The  declara- 
tion having  been  held  sufficient  without  regard  to 
the  justice  of  the  demand,  that  question  could  not 
bemadeon  the  second  trial.  Sawyer  v.  Cross,  66 
Vt.  616. 

In  Hazenv.  Smith,  2  Tyler  (Vt.)  69,  the  decision 
upon  a  prior  appeal  was  not  conclusive  upon  the 
second  appeal,  where  the  first  decision  was  the 
review  of  the  cause  decided  upon  a  demurrer. 
**The  case  of  the  review  of  a  Judgment  rendered  on 
an  Issue  at  law  cannot  compare  with  a  writ  of  er- 
ror brought  to  reconsider  a  bench  decision,  as  a  re- 
view supposes  the  cause  not  to  have  been  suffi- 
ciently investigated."  The  declaration  was  held 
insufficient  on  the  first  hearing  and  was  held  good 
on  tbe  second.  This  case  was  not  referred  to  in 
Sawyer  v.  Cross,  supra. 

In  Uerrick  v.  Belknap*8  Estate,  27yt.e99,  the 
case  of  Hazen  v.  Smith,  supra,  was  referred  to.  and 
distinguished  on  the  ground  that  under  the  former 
practice  in  this  court,  before  tbe  right  of  review 
was  taken  away,  the  party  upon  review  in  this 
court  was  allowed,  as  a  matter  of  right,  to  reargue 
the  same  question  of  law  if  he  chose:  but  since 
1826,  when  reviews  in  this  court  were  abolished, 
every  decision  of  a  question  of  law  is  conclusive 
upon  a  particular  case. 

Tbe  decision  upon  a  prior  appeal  was  conclusive 
upon  the  second  appeal,  where  tbe  prior  decision 
overruled  a  demurrer  to  a  bill  of  complaint,  and 
approved  an  award  made  by  tbe  court  of  arbitra- 
tion, and  made  a  final  decree  upon  the  question  of 
estoppel,  and  the  same  question  was  afterwards 
made  by  excepting  to  a  ref  erects  report.  Orom  mes 
v.  Theime,  13  Lea,  320. 

And  where  the  decree  upon  the  prior  appeal 
overruled  a  demurrer  to  a  bill,  and  the  question 
presented  on  the  second  appeal  from  an  order 
dismissing  the  bill  was  involved  and  disposed  of  In 
the  decision  on  tbe  prior  appeal,  and  the  question 
had  become  re«ji4d(ca<a.  McNalry  v.  Nashville,  2 
Baxt.  251.    But  see  Battle  v.  Street,  infra. 

And  where  the  prior  decision  was  upon  a  demur- 
rer to  a  bill,  and  Tennessee  special  statute  pro- 
vided for  appeals  from  decrees  overruling  demur- 
rers, and  the  object  of  such  an  appeal  was  to 
obtain  a  final  adjudication  of  the  question  raised 
by  the  demurrer,  and  such  a  decree  was  final  and 
raised  tbe  question  of  Jurisdiction  which   was  In- 
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BioDB  of  the  court  Had  the  court  on  former 
occasioDS  entertained  an  v  doubt  of  the  correct- 
ness of  the  ruling  on  the  first  appeal,  it  can 
hardly  be  that  such  doubt  would  have  been 
tbrust  aside  without  a  consideration  of  the 
reason  for  the  rule  requirinsr  it  to  be  thrust 
aside,  and  the  statement  of  some  reason  in  sup- 
port of  such  a  rule.  In  a  sense,  therefore,  all 
the  statements  which  we  have  quoted  may  be 
said  to  be  obiter,  and  we  feel  not  only  at  lib- 
erty, but  required,  now,  when  the  application 
of  the  rule  for  the  first  time  would  demand  ad- 
herence to  a  decision  manifestly  wrong,  to  care- 
f uUy  examine  the  subject,  even  though  such  ex- 
amination may  lead  to  a  modification  of  a  rule 
of  practice  which  has  obtained  for  many  years. 
In  this  discussion,  before  examining  the 
question  upon  principle,  we  shall  endeavor  to 
examine  it  in  the  light  of  the  authorities,  and 


ascertain  how  the  doctrine  arose,  and  to  what 
extent  it  has  received  the  support  of  other 
courts.  In  Hiatt  v.  Brooks  it  was  expressly 
adopted  from  Phdan  v.  San  Francisco,  20  Cal. 
45,  and  in  all  subsequent  cases  it  has  been  based 
solely  upon  the  authority  of  Hiatt  v.  Brooks. 
It  maj  be  said,  then,  that  we  have  adopted  the 
doctrme  from  California,  and  we  shall  look  first 
at  the  decisions  of  that  state.  The  case  in  which 
we  first  find  the  rule  announced  in  California  is 
that  of  Dewey  v.  Gray,  2  Cal.  874.  It  would 
seem  from  the  report  that  the  case  had  once  be 
fore  been  before  the  supreme  court,  but  we  have 
been  unable  to  find  the  first  decision  reported. 
The  action  was  one  for  rent,  to  which  it  was 
pleaded  that  the  landlord  had  re-entered  before 
the  expiration  of  the  lease,  and  relet  the  prem- 
ises to  another.  The  court  says  that  it  before 
held  that  the  re  entry  and  reletting  discharged 


volved  In  that  deolsioo.  Jameson  v.  McCoy,  5 
Heisk.  106. 

But  In  Battle  v.  Street,  85  Tenn.  282,  It  was  held 
that  a  decision  on  a  prior  appeal  was  not  conclusive 
upon  the  second  appeal,  where  the  prior  decision  in 
general  terms  simply  overruled  a  demurrer  and  re- 
manded the  case  for  further  proceedings  without 
filing  an  opinion,  and  the  decision  did  not  show  the 
precise  ground  for  the  ruling.  Such  a  decree  ad- 
judicated only  that  there  was  sufBcient  equity 
upon  the  face  of  the  bill  to  require  an  answer;  cit- 
ing on  the  last  proposltiOD  Rodgers  v.  Dibrell,  6 
Lea,  69,  and  Kirkpatrick  v.  Ctley,  14  Lea,  07,  and 
aaying:  "In  so  far  as  these  cases  differ  from  the 
earlier  cases  of  McNairy  v.  Nashville,  and  Jameson 
V.  McCoy,  supra,  they  necessarily  modify  the  earlier 
opinions." 

In  ColliDS  V.  North  British  &  M.  Ins.  Co.  91  Tenn. 
-488,  it  was  held  that  a  prior  decision  upon  a  demur- 
rer to  a  bill  of  complaint  on  an  insurance  policy, 
holding  that  the  action  was  barred  by  limitation, 
was  conclusive  upon  a  subsequent  appeal  upon  an 
answer  raising  the  same  question  as  to  the  bar  of 
iimitatlon.  This  case  does  not  refer  to  the  prior 
decisions,  and  may  be  regarded  as  estabiishing  the 
rule  in  Tennessee  that  upon  a  subsequent  pleading 
a  prior  decision  upon  a  demurrer  on  the  same  ques- 
tion would  be  conclusive. 

The  decision  upon  a  prior  appeal  wob  conclusive 
upon  the  second  appeal  where  the  same  question 
was  involved  in  that  decision  and  on  the  second  ap- 
peal the  question  was  as  to  the  sulBclency  of  the 
declaration,  and  the  first  appeal  was  by  the  plain- 
tiffs below  and  the  Judgment  was  reversed  for  er- 
roneous instructions,  and  they  could  oot  have  been 
injured  by  erroneous  instructions  if  the  declaration 
would  not  have  Justified  a  recovery.  Great  Western 
R.  Co.  V.  Hawkins,  18  Mich.  487. 

And  where  the  same  question  was  presented,  but 
the  court  on  second  appeal  passed  on  the  sutfl- 
ciency  of  the  plaintiff^s  petition,  although  the  for- 
mer appeal  reversed  the  Judgment  because  of  an 
erroneous  instruction  on  the  merits.  Senate  v. 
Chicago,  M.  &  St.  P.  R.  Co.  67  Mo.  App.  223. 

And  where  the  question  as  to  the  sufficiency  of 
the  plaintiff's  statement  in  the  second  appeal  was 
necessarily  involved  on  the  rulings  on  instructions 
in  the  first  appeal  Forester  v.  St.  Louis,  I.  M.  &  8. 
RCo.a6Mo.  App.  128. 

And  where  the  same  question  was  presented.  It 
was  conceded  that  the  former  appeal  was  not  con- 
elusive  on  the  question  of  capacity  of  plaintiff  to 
sue  where  the  first  decision  was  reversed  for  error 
m  instructions,  and  the  point  decided  was  whether 
a  common  carrier  carried  goods  under  a  special  or 
general  contract.  Hance  v.  Wabash  &  W.  H.  Co. 
«  Mo.  App.  00. 

IL.  R.  A. 


But  the  decision  on  a  prior  appeal  was  not  con- 
clusive on  a  second  appeal  where  the  question  in 
the  first  appeal  was  as  to  ruling  on  the  instructiona, 
and  the  question  on  the  second  appeal  was  as  to 
the  sufficiency  of  the  petition,  and  a  ruling  upon 
the  petition  had  not  been  asked  on  the  prior  hear- 
ing. Lampert  v.  Laclede  Gaslight  Co.  14  Mo.  App. 
376. 

And  where  the  Judgment  was  reversed  on  prior 
appeal  with  directions  to  the  lower  court  to  sustain 
a  demurrer  to  the  complaint,  and  on  the  second  ap- 
peal matters  of  estoppel  were  added  to  the  com- 
plaint by  amendment,  although  such  matters  were 
set  up  in  the  answers  before  the  first  appeal  but 
the  evidence  given  on  the  first  trial  was  not  before 
the  court  on  that  appeal.  Cluggish  v.  Eoons  (Ind. 
App.)43N.  E.158. 

And  where  the  points  presented  on  the  prior  ap- 
peal were  not  the  same,  and  the  decision  on  app^ 
did  not  conclusively  determine  incidental  or  collat- 
eral questions,  and  the  decision  upon  the  sufficiency 
of  the  complaint  would  not  determine  subse- 
quent questions  on  evidence  unless  substantially' 
the  same.  Union  School  Twp.  v.  First  Nat.  Bank, 
l(eind.4A4. 

As  to  demurrer,  see  Linton  Coal  &  M.  Co.  v.  Per- 
sons (Ind.)  48  N.  E.  651,  subd.  b;  Wheeler  v.  Bolton, 
92  Cal.  150,  subd.  k;  Rinard  v.  West,  92  Ind.  859, 
subd.  n. 

As  to  pleading,  see  Gwinn  v.  Hamilton,  75  OaL 
265,  subd.  q. 

m.  As  to  injunctions  and  interlocvtorv  orders. 

In  regard  to  injunctions  and  interlocutory  or- 
ders, where  the  decision  upon  a  prior  appeal  is  on 
the  same  facts  as  those  presented  on  the  second  ap- 
peal, or  where  the  decision  on  the  first  appeal  is  a 
final  decree,  the  same  is  conclusive.  But  where  new 
facts  are  shown  or  new  questions  presented,  the 
same  is  not  conclusive. 

So,  the  decision  upon  a  former  appeal  was  con- 
clusive upon  the  second  appeal,  where  an  interlocu. 
tory  order  was  affirmed  and  the  transcript  waa  the 
same  on  the  second  appeal  except  the  addition  of 
final  Judgment  in  accordance  with  the  decision. 
Wilmington  &  W.  R.  Co.  v.  Alsbrook,  110  N.  C.  487, 

And  where  the  former  decision  held  that  a  com- 
plaint did  not  entitle  an  injunction  granted  upon 
the  complaint  alone,  and  the  second  Judgment  was 
rendered  on  the  trial  of  the  case  of  the  same  com-, 
plaint.    Moulton  v.  Knapp,  88  Cal.  446. 

And  where  the  second  decision  was  rendered  on 
a  bill  and  answer,  and  the  former  appeal  waa  from 
an  interlocutory  decree  dissolving  the  injunction 
on  the  answer,  and  the  record  on  the  second  appeal 
presented  no  material  fact  or  question  not  conald. 
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the  tenant  from  bis  covenant,  with  the  excep- 
tion that  the  landlord  was  still  entitled  to  re- 
cover any  rent  which  had  accrued  at  the  time 
of  the  re-entry.  Then  follows  this  remarkable 
laoijruage:  ''The  latter  pprtion  of  that  decision 
is  Id  abrogation  of  one  of  tbe  plainest  princi- 
ples of  law,  and.  if  this  case  was  a  new  one, 
I  would  not  hesitate  to  overrule  it;  bat 
legal  rules  deprive  us  of  the  power  to  do  so. 
The  decision  having  been  made  in  this  case,  it 
has  become  the  law  of  tbe  case,  and  is  not  now 
the  subject  of  revision."  The  sole  authority 
cited  in  support  of  this  radical  statement  is 
Washington  Bridge  Co,  v.  Stewart,  44  U.  S.  8 
How.  418,  11  L.  ed.  658,  a  case  which  we  shall 
show  hereafter  is  not  in  point,  and  depends 
upon  entirely  different  principles,  which  the 
California  court,  as  well  as  others,  seems  to 
have  overlooked.  Hardly  less  remarkable  than 
the  language  here  used  is  the  fact  that  it  was 
mhMe»i\y  obiter.    The  jury  bad  found  a  ver- 


dict for  the  plaintilT  for  the  full  amount  of  the 
rent  claimed.  Under  the  instructions,  this  in- 
volved a  finding  that  there  bad  been  no  re  en- 
try; so  it  was  entirely  immaterial  to  the  deci- 
sion of  the  case  whether  in  case  of  a  reentry, 
recovery  could  be  had  for  rent  accrued  to  that 
time.  But  behold  to  what  length  a  too  rigid 
adherence  to  the  doctrine  of  9tare  decins  may 
lead  us!  In  Clary  v.  Hoagland,  6  Cal.  685,  the 
action  was  one  of  forcible  entry,  and  had  be- 
gun in  the  county  court,  where  judgment  had 
gone  in  favor  of'  the  plaintiff.  Tbe  supreme 
court  reversed  the  judgment,  and  remanded 
the  cause  for  a  new  trial.  The  case  was  again 
presented  to  the  supreme  court  on  certiorari  to  re- 
view proceedings  wherein  the  county  court  had, 
by  mandamus,  commanded  its  clerk  to  issue  a 
writ  on  the  ori^nal  judgment.  A  motion  to 
dismiss  the  wnt  was  denied,  and  a  rehearing 
was  allowed  on  the  question  as  to  whether  the 
former  judgment  was  conclusive  on  the  parties. 


ered  on  the  first  appeaL    Maulden  v.  Armlstead,  80 
AJa.  480. 

Aod  where  the  prior  decision  held  that  the  com- 
platnt  was  inBufl9clent  and  did  not  sustain  the  Judg>- 
ment,  and  tbe  second  appeal  was  from  an  order 
denying  a  motion  to  dissolve  a  preJiminory  injuno- 
rion  upon  the  complaint,  which  was  not  amended. 
Pflster  V.  Wade.  59  Cal.  278. 

And  where  the  first  appeal  was  on  an  interlocu- 
tory order.  If  the  party  failed  to  complain  of  er- 
ror in  the  decree,  he  would  be  excluded  from  as- 
sail! nir  the  same.  andVa.  act  June  28. 1870,amend- 
inir  Code.  chap.  183,  §  23,  providinff  that  the  appel- 
late court  shall  alBrmor  reverse  a  Judgment  decree 
or  order,  does  not  authorize  any  interference  with 
the  decree  rendered  upon  the  former  appeal. 
Every  decree  of  this  court  is  a  final  decree  so  far  as 
the  principles  of  that  case  are  concerned,  e^en 
though  it  be  on  an  appeal  from  an  interlocutory  or- 
der.   Campbell  v.  Campbell,  22  Gratt.  648. 

And  where  the  same  question  was  involved,  al- 
though It  was  admitted  that  the  general  rule  was 
that  a  decision  upon  an  order  as  to  an  injunction 
was  not  decisive  upon  the  final  hearing:  but  on  the 
prior  appeal  from  an  order  continuing  an  injunc- 
tion there  were  no  disputed  facts,  and  the  question 
involved  was  the  constitutionality  of  the  validity 
of  an  act,  aod  tbe  second  decision  on  that  question 
could  not  be  different  without  overruling  tbe  prior 
decision.  Rogers  v.  Rochester,  H.  &  P.  C.  R.  Co.  21 
Hun,  44. 

But  in  Trinity  County  v.  McCammon,  25  Cal.  117. 
it  was  said  that  the  decision  on  an  appeal  would 
not  be  conclusive  upon  a  second  appeal,  where  the 
first  appeal  was  taken  from  an  order  refusing  to 
dissolve  a  preliminary  injunction  and  the  order 
was  reversed,  if  on  the  second  appeal  a  new  state 
of  facts  should  be  shown. 

And  where  the  former  decision  was  upon  an  or- 
der granting  a  temporary  iojuootion  to  restrain 
tbe  collection  ot  a  judgment,  and  such  decision 
determined  nothing  as  to  the  merits  of  the  case, 
and  only  held  that  the  complaint  assuming  its  al- 
legations to  be  ^rue  in  point  of  fact  was  sufladent 
to  support  tbe  injunction,  and  on  the  trial  of  the 
case  Judgment  was  rendered  for  tbe  defendant. 
fieaudry  v.  Felch.  47  Cal.  188. 

n.  A»  to  questions  which  might  have  been  made  on 
prior  appeal. 
As  to  questions  which  should  have  been  pre. 
seoted  on  the  prior  appeal,  or  which  should  have 
been  made  on  the  prior  trial  of  tbe  case  before  it 
was  presented  on  the  prior  appeal,  the  decision  then 
made  Is  conclusive.  But  in  Missouri  and  Indiana 
there  Is  some  conflict  of  the  cases,  and  in  the  latter 
34  Lb  a  A. 


state  the  rule  is  now  that  the  law  of  the  case  Is  lim- 
ited to  the  point  expressly  decided. 

So,  the  decision  upon  a  prior  appeal  was  conclu- 
sive upon  the  second  appeal  where  the  same  ques- 
tion presented  should  have  been  urged  on  tbe  prior 
appeal.  Gray  v.  Dickinson,  11  Ky.  L.  Rep.  800; 
Davis  v.  McCorkle,  14  Bush,  746:  Brasfield  v.  Baugh, 
7  J.  J.  Marsh.  880;  Bassett  v.  Shepardson,  57  Micb. 
428:  Richardson  v.  Richardson,  IGOMich.  864:  Malm- 
gren  v.  Pblnney  (Minn.)  67  N.  W.  648:  Mason  v. 
Mason.  6  Bush,  187:  TiUeny  v.  Wolvertoo,  64  Minn. 
76;  State  v.  Speaks,  96  N.  C.  688;  Findlay  v.  Trigg. 
88  V a.  580:  EflBnger  v.  Kenney,  70  Va.  561;  Dennis  v. 
Kass,  18  Wash.  137;  Pearce  v.  Germania  Ins.  Co. 
('•The  Lady  Pike"),  06  U.  S.  461,  24  L.  ed.  672;  Roby 
v.  Calumet  &  C.  Canal  &  D.  Co.  154  111.  100;  Pitkin 
V.  Sbaoklett,  117  Mo.  547. 

And  where  the  question  presented  existed  on  the 
record  In  the  appeal,  and  could  have  been  consid- 
ered if  presented.  Pollock  v.  Cohen,  32  Ohio  St. 
510. 

And  where  the  errors  assigned  upon  the  second 
appeal  should  have  been  presented  and  were  neces- 
sarily in  volved  on  the  first  appeal.  Warren  v.  Rey- 
mond,  17  S.  C.  168;  Wolverton  v.  George  H.  Taylor 
&  Co.  157  Ul.  486. 

And  where  the  questions  presented  on  the  second 
trial  might  have  been  and  should  have  been  pre- 
sented on  the  prior  appeal  before  a  decree  was 
made  which  was  absolute.  The  Santa  Maria.  28  U. 
S.  10  Wheat.  442, 6L.  ed.  861. 

Aod  wbere  the  only  question  in  the  case  was  as 
to  a  rate  of  interest.  Questions  that  should  have 
been  made  by  exceptions  to  previous  rulings  could 
not  thereafter  be  made.  Ellis  v.  Sanders,  34  8.  C. 
286. 

And  where  on  the  prior  trial  the  question  was 
tried  on  the  issue  of  usury,  and  on  the  second  ap- 
peal the  question  was  made  of  tender,  which  was 
inconsistent  with  the  order  remanding  on  the  first 
trial,  and  should  have  been  made  on  the  first  ap- 
peal.   Doyle  V.  Sanford,  26  111.  A  pp.  156. 

And  where  the  question  of  Jurisdiction  might 
have  been  raised  when  the  case  was  before  the 
court  upon  the  first  writ  of  error.  Magwire  v. 
Tyler  ("Tyler  v.  Magwire"),  84  U.  S.  17  Wall.  282. 21 
L.  ed.  583;  Dilworth  v.  Curts,  130  lU.  608,  Afllrmhig 
Phelps  V.  Curts,  38  111.  App.  83. 

And  wbere  the  appellant  failed  to  raise  tbe  ques- 
tion of  Jurisdiction  of  tbe  trial  court  until  tbe  sec- 
ond appeal,  and  then  to  have  sustained  the  ques- 
tion would  have  barred  all  claim  by  reason  of 
limitation.    Boone  v.  Sbackleford,66  Mo.  487. 

And  wbere  tbe  prior  decision  affirmed,  by  a  di- 
vided court,  the  Judgment  of  tbe  court  below,  and 
it  was  Insisted  on  the  second  appeal  that  the  su- 
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tbe  supreme  court  havlDg  io  the  meantime  de- 
termioed  that  in  such  case  the  district  court 
had  no  appellate  jurisdiction,  and  the  case 
having  been  first  brought  to  the  supreme  court 
through  the  district  court  by  an  attempted  ap- 
peal. Here,  it  will  be  observed,  the  court  was 
called  upon  to  say  whether  or  not  in  subse- 
quent proceedings  in  a  case  the  parties  and  the 
court  were  bound  by  a  decision  announced  in 
an  appeal  over  which  the  supreme  court  had 
no  jurisdiction.  The  court  again  cited  TFa^A- 
ingUm  Bridge  Co.  v,  Stewart^  and  carried  the 
doctrine  of  Dewey  v.  Gray  to  its  logical  con- 
clusion, holding  that,  although  it  had  no  juris- 
diction in  such  cases,  still,  having  in  this  par- 
ticular case  entertained  lurisdiction,  the  parties 
were  bound  by  tbe  result.  Not  onl^  this,  the 
question  of  Jurisdiction  was  not  raised  on  the 
former  hearing,  but  the  court  said  that  it  must 
alwavs  be  implied  that  a  court  at  the  very  first 
decides  the  question  of  its  jurisdiction,  and,  hav- 


inir  entertained  the  casefon  its  merits,  tbe  ques- 
tion of  jurisdiction  must  be  considered  as  having 
been  decided,  although  not  in  fact  raised  or 
coDsidered.  In  Davidson  v.  Dallas,  15  Cal.  76, 
the  doctrine  was  again  stated  very  nearlv  in 
the  language  in  which  it  appears  in  some  of  the 
Nebraska  cases.  Dewey  v.  Gray  is  quoted 
at  length,  and,  in  addition  thereto,  there  are 
cited  Washinglon  Bridge  Co.  v.  Stetoart  and 
several  other  cases  in  tbe  supreme  court  of  the 
United  States.  Also  Hosaek  v.  Rogers,  25 
Wend.  818;  Stiver  v.  Stiver,  8  Ohio,  19;  Booth 
V.  Com.  7  Met.  286,  and  Russell  v.  La  Rogue, 
18  Ala.  151.  Only  one  of  these  cases,  we  shall 
undertake  to  show,  was  in  point  The  case 
we  are  considering  is.  however,  noteworthy 
as  beinfs  one  of  a  very  few  cases  in  which  the 
court  has  attempted  to  give  a  reason  for  such 
a  rule  of  law,  and  the  reason  given  is  that,  after 
a  mandate,  the  appellate  court  loses  jurisdic- 
tion over  the  case,  and  that  questions  decided 


preme  court  had  not  JurtBdiotion  on  the  first  ap- 
peaL  as  it  was  discovered  that  the  appeal  was  from 
an  Interlocutory  order,  and  not  a  final  decree.  Tbe 
question  should  have  beeo  made  on  the  first  ap- 
peaL  Washington  Bridge  Co.  v.  Stewart,  44  IT.  S. 
8  How.  413, 11  L.ed.  666. 

In  Fowler  v.  Bishop,  SSCk>nn.  109.  where  the  ques- 
tion had  been  reserved  by  the  superior  court  and 
decided  by  the  supreme  court  at  a  prior  bearing 
and  came  up  on  error  again,  tbe  supreme  court 
said  that  on  all  questions  that  could  have  been  pre- 
sented on  the  prior  hearing  the  defendant  should 
be  concluded.  But  the  court  then  proceeded  to 
discuss  tbe  question  of  jurisdiction  of  tbe  superior 
court  and  of  tbe  supreme  court,  which  was  really 
involved  on  the  prior  hearing. 

The  decision  on  a  prior  appeal  was  conclusive 
upon  a  secood  appeal  where  tbe  first  decision  held 
that  evidence  of  a  mortgage  on  property  before 
the  assignment  of  a  policy  should  have  been  ad- 
mitted, and  on  second  trial  it  was  contended  that  it 
8bould(not  have  been  admitted  because  the  assign- 
ment was  with  the  assent  of  the  company.  This 
question  should  have  been  made  before.  But  the 
court  discussed  the  question  as  though  it  was  not 
reti  jitdicata.  Bills  v.  State  Ins.  Co.  68  Iowa,  578. 
66  Am.  Rep. «». 

And  where  tbe  questions  Involved  were  the  same, 
or  where  tbe  matters  presented  on  the  second  ap- 
peal should  have  been  presented  on  the  first  appeal, 
as  where  on  tbe  first  appeal  the  court  sustained  a 
tax  deed  on  certain  grounds,  upon  the  second  ap- 
eal  without  new  issues  tbe  deed  should  not  be  held 
invalid.    Smyth  v.  Neff,  128  III.  810. 

And  where  upon  an  appeal  from  an  order  deny- 
ing a  new  trial,  tbe  order  was  affirmed  under  Min- 
nesota supreme  court  rules  14  for  failure  of  the 
appellant  to  serve  copies  of  tbe  case  and  of  his 
points,  the  questions  that  might  have  been  pre- 
sented on  tbe  prior  appeal  were  res  judicata 
on  tbe  second  appeal.  Schleuder  v.  Corey,  80 
Minn.  601. 

And  where  error  that  might  have  been  assigned 
existed  prior  to  tbe  former  decision,  and  was  not 
presented  for  review.  Behymer  v.  Odell,  45  111. 
App.  616;  Union  MuL  L.  Ins.  Co.  v.  Kirchoff,  51  111. 
App.  67,  Afilrmed  148  III.  586;  Hook  v.  Ricbeson.  115 
111.  481;  Henry  v.  Davis,  18  W.  Va.  258;  Hobson  v. 
Doe,  Harper,  4  Blackf .  488;  Brooks  v.  Brooks,  16  8. 
0. 621:  Meredith  v.  Clarke.  Sneed  (Ky.)  188. 

And  where,  on  a  prior  writ  of  error,  tbe  defend- 
ant in  error  had  pleaded  that  there  was  no  error  in 
the  record,  and  tbe  judgment  had  been  affirmed, 
and  the  errors  alleged  on  tbe  second  appeal  existed 
before  the  first  appeaL    Booth  v.  Com.  7  Met  885. 

4  L,  R.  A. 


And  where  the  errors  complained  of  occurred  be- 
fore the  first  decision.  But  as  to  errors  since  tbe 
first  decision,  they  might  be  reviewed.  Smith  v. 
Brittenham,  94  III.  684. 

And  where  it  did  not  appear  that  the  matters  pre^ 
sented  differed  from  those  alleged  in  the  former 
action,  or  which  then  existed  and  might  have  been 
alleged,  or  that  they  were  not  within  tbe  knowl- 
edge of  the  plaintiff  when  tbe  action  was  tried. 
Quest  v.  Brooklyn,  79  N.  Y.624. 

And  where  the  matters  were  the  same  and  should 
have  been  put  in  issue  in  the  former  proceedings. 
Watkins  v.  Lawton,  68  Ga.  671. 

And  where  the  error  alleged  occurred  prior  to  tbe 
former  appeal.  All  errors  not  assigned  will  be  con- 
sidered as  waived,  and  cannot  afterwards  be  urged. 
Union  Mut.  L.  Ins.  Co.  v.  Kirchoff.  148  III.  586. 

And  where  tbe  same  question  was  involved,  and 
it  was  said  that  matters  once  determined  could  not 
be  reopened,  and  this  was  true  whether  actually 
adjudicated  or  not.  If  they  could  have  been  ad- 
judicated in  that  suit  tbey  were  settled.  Carter  v. 
Hough,  89  Va.  608. 

And  where  the  case  bad  been  remanded  with  di- 
rections as  to  the  decree  that  should  be  entered* 
The  appellant  cannot  assign  errors  on  tbe  second 
appeal  that  occurred  prior  to  the  first  appeal. 
Ogden  v.  Larrabee,  70  Di.  510. 

And  where  tbe  prior  decision  refused  to  set  aside 
a  sale  and  sent  back  tbe  case  for  further  proof  be- 
fore confirmation,  and  an  attempt  was  made  on 
the  second  trial  to  bare  the  sale  set  aside  by  rea- 
son of  evidence  that  should  have  been  and  was  not 
used  on  tbe  first  trial.    Hill  v.  Hoover.  9  Wis,  16. 

And  where  tbe  prior  decision  confirmed  a  sale, 
and  on  tbe  second  trial  it  was  attempted  to  be  set 
aside  by  reason  of  evidence  that  should  have  been 
used  on  tbe  first  trial.  Pierce  v.Kneeland.9  Wis.  U. 

And  where  on  the  prior  appeal  the  sale  was  set 
aside,  and  subsequently  tbe  trial  court  upheld  the 
sale  for  matters  which  existed  before  the  prior  de- 
cision although  the  prior  decision  had  reversed  the 
judgment  and  remanded  the  case  for  further  pro- 
ceedings, but  at  the  same  time  and  in  the  same  de- 
cree tbe  sale  was  set  aside.  Tbe  trial  court  had  no 
jurisdiction  to  ignore  any  part  of  tbe  prior  decision. 
Hill  v..Draper  (Ark.)  87  &  W.  674. 

And  where  tbe  facts  were  the  same.  It  was  said, 
not  only  tbe  facts  which  were  formerly  pleaded, 
but  those  which  might  have  been  known  with 
proper  diligence,  were  included  with  all  questions 
growing  out  of  them  in  the  prior  Judgment,  and 
that  tbe  court  bad  no  power  to  interfere  with  such 
judgment.    McWilliams  v.  Walthall,  77  Ga.  7. 

And  where  tbe  plaintiff  took  the  first  appeal  from 
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leading  to  tbe  judgment  and  mandate  consti- 
tuie  a  floal  adjudication.  Thia  reason  is  un- 
doubtedly sound  as  applied  to  a  certain  class  of 
mandates,  as  is  illustrated  io  a  class  of  cases 
wliicb  tbe  California  court  bas  considered  as 
supporting  its  doctrine.  But  we  cannot  see 
how  it  is  applicable  to  a  mandate  reversing  a 
case,  and  remanding  it  for  a  new  trial.  In  tbe 
latter  case  tbe  wbole  case  is  tried  anew,  and 
Dotbing  is  settled  by  the  first  appeal  beyond 
tbe  fact  tbat  tbe  first  trial  was  errooeous,  and 
tbat  all  tbe  issues  must  be  tried  again.  Tbe 
case  of  Phelan  v.  JSan  Francisco,  zO  Cal.  40, 
being  tbe  only  case  wbicb  our  court  bas  cited 
io  support  of  tbe  doctrine,  states  it  in  tbe  lan- 
guage of  tbe  syllabus  in  Hiatt  ▼.  Brooks,  cit- 
ing Davidson  y.  Dallas;  but  tbere  is  no  dis- 
cussion of  tbe  doctrine.  In  tbe  same  volume, 
however,  appears  tbe  case  of  Ijcae  v.  Clark,  20 
Cal.  388,  wbere  Judge  Field  delivered  the 
opinion  of  tbe  court,  and  again  stated  tbe  doc- 


trine. He  says  that  tbe  court  entertained  no 
doubt  of  tbe  correctness  of  the  former  decision; 
then  cites  Dewey  v.  Qray,  and  tbe  other  Cali- 
fornia cases,  and  three  of  tbe  cases  cited  in 
Davideon  v.  Dallas,  Tbe  reason  is  stated  to 
be  tbat  tbe  court,  by  its  mandate,  abandoned 
jurisdiction  of  tbe  first  appeal,  and  lost  tbe 
power  to  modify  its  judgment  therein  ex- 
pressed. A  number  of  California  cases  later 
than  the  20tb  might  be  cited  supporting  the 
contention  of  Foxwortby.  It  will  not  be  nec- 
essary to  review  them.  It  is  sufiScient  to  say 
tbat  tbe  California  court  bas  by  repeated  de- 
cisions adhered  to  tbat  doctrine,  and  that  all 
these  cases  fairly  support  Fox  worthy's  con-  . 
tention.  Inasmuch  as  our  cases,  if  adhered  to, 
based  as  they  are  on  tbe  authority  of  Califor- 
nia, would  require  a  decision  herein  in  favor 
of  Foxwortby.  we  have  reviewed  tbe  cases 
down  to  the  20th,  at  which  point  our  court 
adopted  their  doctrine,  for  the    purpose   of 


a  Judinneot  discharfrinfr  a  garnishee,  and  tbe  Judg- 
ment was  reversed  and  the  fund  held  liable,  and  the 
secood  appeal  was  by  a  claimant  ol  the  fund  who 
was  a  party  to  the  former  appeal,  and  should  then 
have  claimed  that  the  attachment  was  void  in  its 
face,  although  tbe  prior  decision  was  erroneous. 
It  was  said  that  the  second  decision  would  not  bar 
aoother  appeal  by  the  garnishee  or  defendant  un- 
der Ala.  Code,  9  2666,  providing  for  an  appeal  by 
tbe  defendant  or  gamisbee.  Matthews  v.  Sands, 
29  Aia.  188. 

but  the  decision  upon  a  prior  appeal  was  not  con- 
elusive  upon  the  second  appeal,  wbere  the  question 
involved  was  an  erroneous  instruction,  although 
the  same  instruction  was  in  the  first  bill  of  excep- 
tions, but  it  was  not  directly  called  in  question  and 
made  a  ground  of  complaint  on  tbe  first  appeal, 
and  was  not  discussed  or  decided.  Haynes  v.  Tren- 
ton, 128  Mo.  306. 

And  where  the  error  in  the  second  appeal  was  an 
instruction  on  the  theory  of  abandonment  in  forc- 
ible entry,  and  a  similar  instruction  was  in  the 
record  of  tbe  prior  appeal,  but  no  special  objection 
was  made,  and  that  question  was  not  discussed 
uptm  the  prior  appeal.  Walser  v.  Graham,  60  Mo. 
App.  823. 

In  Davis  v.  Krug,  96  Ind.  1,  the  decision  on  a 
prior  appeal  was  not  conclusive  upon  the  second 
appeal,  where  the  question  might  have  been  hut 
was  not  decided  and  considered  on  the  first  appeal. 
The  court  cites  the  cases  sustaining  the  proposition 
that  the  prior  decision  was  conclusive  upon  the 
second  appeal  upon  the  questions  decided,  and  says: 
**Tbe  law  of  the  case,  thus  limited  to  the  point  de- 
cided, is  approved.  But  this  does  not  preclude  us 
from  deciding  questions  which  might  have  been 
but  were  not  considered  and  decided,  as  the  case 
was  presented  on  the  first  appeal.  Such  claim 
aeems  to  us  unreasonable  although  we  are  aware 
thai  it  is  supported  hy  many  respectable  author- 
ities, and  even  by  the  language  used  in  some  of  tbe 
reported  opinions  of  this  court.'^ 

^o.  the  decision  upon  a  prior  appeal  was  not  con- 
clusive on  a  second  appeal  wbere  upon  the  prior  ap- 
peal the  complaint  was  held  good  upon  demurrer, 
but  on  the  second  appeal  other  defects  were  shown 
which  were  not  discussed  or  considered  upon  the 
prior  appeal.    Kinard  v.  West.  92  Ind.  860. 

And  where  the  prior  decision  was  reversed  be- 
oaose  It  did  not  appear  to  t)e  by  the  consent  of  par- 
ties, and  asupplemental  cross  bill  was  filed  after  the 
case  was  remanded,  setting  up  that  the  decree  was 
by  consent,  although  this  question  could  have  t)een 
liresented  on  the  original  appeal  by  a  plea  of  re- 
lease of  errors.  Kogerson  v.  Fanning,  88  111.  App. 
286. 

^  j:^.  R.  A. 


And  where  tbe  question  was  not  decided  on  the 
prior  appeal  and  there  was  some  change  in  the  evi- 
denoe.  although  tbe  point  made  upon  the  second 
appeal  might  have  been  and  was  not  raised  on  tbe 
prior  appeal.  The  circuit  court  of  appeals  rule  24, 
requiring  counsel  on  both  sides  to  specify  the 
grounds  upon  which  they  will  rely,  either  for  a  re- 
versal or  for  an  affirmance,  limits  the  questions  de- 
cided on  such  appeal  to  the  points  mado.  Batch  v. 
Haas,  78  Fed.  Rep.  074.  Bee  further,  Klauber  v.  San 
Diego  Street  Car  Ck>.  98  Cal.  106«  subd.  i.:  Adamson 
v.  Sundby,  61  Minn.  460;  and  People  v.  Thompson 
(Cal.)  46  Pac.912,  subd.  k. 

o.  As  io  excessive  verdicts. 

Some  cases  hold  that  the  fact  that  a  verdict  was 
held  excessive  on  a  prior  appeal  Is  not  conclusive 
as  to  tbe  amount  on  tbe  second  appeal,  although 
one  (.*aae  regards  an  increased  verdict  as  a  contempt 
of  the  decision. 

So.  the  decision  upon  a  prior  appeal  was  not  con- 
clusive upon  the  second  appeal  where  the  prior 
decision  required  a  reduction  of  the  verdict  to 
$2,000.  and  upon  tbe  second  trial  tbe  verdict  was 
obtained  for  $4,000,  as  it  could  not  be  said  in  tbe 
last  case  that  tbe  Jury  acted  with  prejudice. 
Holmes  v.  Jones,  09  Hun,  840. 

And  wbere  on  a  prior  appeal  the  plaintiff  was  re- 
quired to  remit  a  part  of  his  verdict  before  a  new 
trial  would  be  granted,  and  he  refused  to  remit, 
and  a  Judgment  was  obtained  larger  than  that  to 
which  the  former  remission  would  have  reduced 
it.  tbe  former  decision  cannot  be  urged  as  bmding. 
JWd, 

In  Mahar  v.  Simmons,  47  Hun,  479.  where  the 
prior  decision  set  aside  a  verdict  of  $200  as  exces- 
sive, and  on  the  second  trial  on  the  same  facts  the 
verdict  was  increased  to  $760,  and  ap0eared  to  be 
in  contempt  of  the  advice  of  the  supremo  court, 
tbe  court  refused  to  accept  this  verdict,  saying:  "If 
the  verdict  bad  been  tbe  same  it  would  have  indi- 
cated tbat  the  appellate  court  was  mistaken  in 
supposing  it  to  be  unjust,  or  that  it  was  Inexpedient 
to  prolong  the  litigation,  and  If  the  plaintiff  will 
reduce  the  verdict  to  $200  it  will  be  allowed  to 
stand.*^ 

p.  Change  of  court. 

That  the  former  decision  was  made  by  one  court* 
and  the  last  appeal  was  to  a  court  succeeding  the 
same,  or  where  the  meml)er8  ol  the  same  have 
changed,  will  not  prevent  the  prior  decision  from 
being  c  n elusive. 

So,  the  decision  upon  a  prior  appeal  was  con- 
clusive upon  the  second  appeal  wbere  the  same 
question  was  involved,  although  the  second  court 
was  not  tbe  same  but  the  successor  of  the  prior 


844 


Nebraska  Sufbbmb  Court. 


JUNE^ 


showing  tbat  they  originated  in  California  in 
an  obiter  dictum,  and  tbat  California  traces  the 
doctrine  to  certain  cases  in  the  Supreme  Court 
of  the  United  States  and  elsewhere,  which  do 
not  support  the  doctrine;  and  for  the  further 
reason  of  showing  that  the  California  court 
has  given  a  reason  for  its  decisions  applicable 
to  those  cases  which  it  cites,  and  furnishing 
a  sufficient  ground  for  those  decisions,  but 
which  does  not  in  any  way  apply  to  the  cases 
decided  in  California,  or  to  such  a  case  as  the 
one  now  before  us.  The  California  doctrine  is 
not  without  support  in  the  decisions  of  some 
other  states.  In  Ru9»eU  v.  La  Roque,  13  Ala. 
149,  the  opinion  opens  as  follows:  ''This 
cause  has  been  tried  before  this  court,  and  the 
rules  applied  to  it  then  is  the  law  of  it  now." 
In  better  English,  but  just  as  bluntly,  the 
same  court  said  in  Thomason  v.  Dill,  34  Ala. 
175,  that  propositions  laid  down  on  a  former 
appeal  "are  the  law  of  this  case,  and  must  not 


be  lost  sight  of."  In  neither  case  was  any^ 
doubt  expressed  as  to  the  correctness  of  the 
former  decision,  and  there  is  no  discussion  of 
the  rule  announced. 

In  Rector  v.  Dan  ley,  14  Ark.  304,  the  opin- 
ion opens  with  a  statement  thai  it  is  a  settled 
doctrine  that  a  decision  made  when  the  cause- 
was  in  the  court  before  is  the  law  of  the  case,, 
and  nothing  then  determined  can  be  reviewed. 
Here,  again,  no  authority  is  cited  and  no  rea- 
son is  given.  Precisely  of  the  same  nature-  is 
the  case  of  Mynning  v.  Detroit,  L,  <fe  N.  R.  Co. 
67  Mich.  877.  The  doctrine  has  also  been 
adopted  in  Indiana,  the  rule  being  stated  there 
also  unaided  by  argument  or  authority.  Kress 
v.  Sfate,  Wagoner,  65  Ind.  106;  Pittsburgh,  V.  <fe 
St,  L,  R.  Co.  v.  Hixon^UQ  Ind.  225:  Continen- 
tal L,  Ins.  Co.  V.  Bovser,  111  Ind.  266.  The 
doctrine  also  receives  apparent  support  in  the 
cases  of  Hill  v.  Hoover,  9  Wis.  16,  and  Pierce 
V.   Kneeland,  Id.  19,  alihough  both  of  those 


court.  Plymouth  Couoty  Bank  v.  Oilman,  8  S.  D. 
170;  Splcer  V.  Norton,  IS  Barb.  642. 

And  where  the  same  questton  was  Involved,  and 
the  first  decision  was  rendered  by  tbe  supremo 
court  of  the  District  of  Columbia,  and  the  second 
appeal  was  to  tbe  court  of  appeals,  which  succeeded 
to  the  Jurisdiction  of  the  former  court  Holcomb 
V.  DearioR,  24  Wash.  L.  Rep.  238. 

And  where  on  former  trial  a  defeasance  of  a  right 
of  way  was  established  for  nonuser.  and  on  the 
second  trial  an  attempt  was  made  to  show  an  intent 
to  resume  the  use,  although  since  the  former  deci- 
sion there  bad  been  an  entire  change  of  tbe  mem- 
bers of  tbe  appellate  court  with  one  exception. 
Hickox  V.  Chicago  &  C.  S.  R.  Co.  M  Mich.  237. 

In  Ten  Eyck  v.  Whitbeck,  60  Hun,  450,  on  a 
second  appeal  tbe  court  said,  although  the  mem- 
bers of  tbe  court  have  changed,  yet  on  the  same 
case  it  could  hardly  be  expected  that  a  different 
conclusion  could  be  reached.  *'lf  we  are  not  con- 
cluded by  the  former  determination  the  opinion 
may  be  deemed  an  authority,"  and  under  the  cir- 
cumstances the  court  is  not  called  upon  to  discuss 
the  case,  and  then  the  court  discusses  the  case. 

q.  As  to  effect  of  dicta. 

The  general  rule  is  tbat  a  decision  which  is  an 
obiter  dictum  is  not  conclusive,  and  so  held  in  Ala- 
bama. Arkansas,  California,  Missouri,  Vermont, 
and  Federal  courts.  But  decisions  on  issues  made 
on  a  former  appeal,  tbat  were  not  necessary  to  tbe 
question  disposing  of  tbe  appeal,  have  been  held 
conclusive,  where  tbe  party  insisted  on  a  decision 
on  a  particular  question,  and  where  a  pleading  was 
construed. 

So,  tbe  decision  on  a  prior  appeal  was  not  con- 
clusive on  tbe  second  appeal  where  on  two  prior 
appeals  a  lease  was  regarded  and  treated  as  valid 
by  all  the  parties  and  by  the  court,  and  on  the  last 
trial  was  held  void  for  want  of  proper  acknowledg- 
ment.   McLeran  v.  Benton,  78  Cal.  328. 

The  decision  upon  a  prior  appeal  was  conclusive 
on  the  second  appeal,  where  the  matters  were  the 
same,  but  was  not  conclusive  as  to  dictum  of  the 
former  case.  Jeese  v.  Cater,  28  Ala.  475;  Price  v. 
Price,  28  Ala.  609. 

The  decision  upon  a  prior  appeal  was  not  con- 
clusive on  the  second  appeal  where  the  former 
decision  was  an  obiter  dictum.  Wixson  v.  Devlne, 
80  Cal.  365;  Mnlford  v.  Bstudillo,  82  Cal.  131. 

And  where  the  question  on  the  second  appeal 
was  pasped  upon  in  a  dictum  of  the  prior  case,and 
was  not  in  issue,  and  was  made  subsequently  by 
amended  pleadings.    Clark  v.  Hersby,  52  Ark.  473. 

And  where  an  opinion  was  expressed  not  at  all 
'ML.R.A. 


material  to  the  decision,  and  was  a  dictum.  Barneys 
V.  Winona  &  St.  P.  K.  Co.  117  U.  8. 228,  29  L.  ed.  858. 

And  where  the  question  on  appeal  was  the  va- 
Mdity  of  an  instruction,  and  the  court  passed  on 
tbe  sufficiency  of  evidence,  which  was  only  an 
obiter  dictum,  and  the  sufficiency  of  evidence  was 
not  a  direct  question  with  which  the  court  wag 
dealing,  and  the  court  did  not  intend  in  passing 
on  the  sufficiency  of  evidence  to  foreclose  the  tria^ 
court  from  declaring  it  insufficient  to  establish  a 
prima  facie  case.  Mattingly  v.  Pennie,  105  Cal* 
514. 

And  where  the  question  was  decided  by  mere- 
implication  from  the  general  disposition  of  tbe 
case,  or  was  merely  collateral  to  the  matter  ac- 
tually considered.  To  the  general  rule  that  the 
prior  decision  was  res  judicata,  the  Missouri  cases 
have  made  exceptions.  Owin  v.  Waggoner,  IIS 
Mo.  148. 

And  where  the  appellate  court  made  a  sugges- 
tion as  to  a  mode  of  relief  which  was  acted  on  hy 
the  lower  court,  but  which  suggestion  was  not 
equivalent  to  a  declaration  of  law  and  was  not  on 
a  question  actually  in  issue  In  the  prior  appeal. 
Meeker  v.  Swift,  46  Mo.  App.  186. 

And  where  what  was  said  by  the  court  was  out- 
side of  the  record,  and  was  not  presented  to  the 
court  for  its  decision,  and  was  not  necessary  to  a 
decision  of  the  question  involved.  Chicago,  S.  F. 
&  C.  R.  Co.  V.  Swan,  120  Mo.  80. 

But  the  decision  upon  a  prior  appeal  was  con- 
clusive on  the  second  appeal  where  the  error  as- 
signed was  the  refusal  to  transfer  the  case  to  the 
equity  docket  and  the  question  was  considered  by 
tbe  court  in  appeal  although  not  disposed  of  by 
the  opinion  rendered.  Com.  v.  Tate,  17  Ky.  L.  Rep. 
1045. 

And  where  a  party  on  the  former  appeal  in- 
sisted on  an  opinion  which  as  to  that  appeal  might 
have  been  only  a  dictum.  (This  is  really  on  the 
ground  of  estoppel.)  San  Francisco  v.  Spring 
Valley  Waterworks,  58  Oal.  608. 

And  where  the  decision  was  upon  a  point  which 
arose  In  the  case,  although  it  was  not  necessary 
to  the  disposition  of  the  appeal.  The  former 
judgment  was  reversed  because  a  part  of  the  de- 
mand was  barred  by  limitation,  and  the  court 
held  in  addition  tbat  tbe  complaint  stated  a  cause 
of  action.    G  winn  v.  Hamilton,  76  Cal.  )966. 

In  Hosack  v.  Rogers,  25  Wend.  818,  tbe  question 
was  made  as  to  the  effect  on  a  second  appeal  of  an 
obUer  dictum  on  the  first  appeal.  Four  of  tbe 
members  of  tbe  court  were  divided  on  the  ques- 
tion, and  were  tbe  only  members  who  took  part 
in  the  discussion.  Tbe  second  appeal  was  affirmed 
by  a  vote  of  eleven  to  eight. 
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I  mijirht  have  been  solved  under  a  strict  and 
correct  application  of  the  doctrine  of  res  judi- 
cata. Of  the  same  character  is  the  case  of 
Hopkins  V.  Hopkins,  40  Wis.  462.  In  none  of 
these  cases  was  the  first  reversal  general,  but 
the  cause  was  remanded  with  certaiD  features 
finally  adjudicated,  so  that  they  could  not 
again  properly  arise  in  the  further  proceedings 
in  the  case.  In  tyfacy  v.  Vermont  C.  R.  Co, 
82  Vt.  551,  the  court,  while  intimating  some 
doubt  as  to  the  correctness  of  the  doctrine, 
states  that  it  had  been  so  long  established  that 
it  will  not  be  departed  from;  but  also  states 
the  reason  for  it  to  be,  in  the  first  place,  that 
the  former  decision  has  the  same  weight  as 
authority  as  a  decision  in  another  case,  and,  in 
the  second  place,  that  it  is  an  adjudication  be- 
tween the  parties.  The  latter  reason  is  the 
only  one  which  could  be  advanced  for  holding 
the  decision  conclusive  upon  the  court;  and 
the  Vermont  court  savs  that  it  is  not  conclu- 


sive as  a  matter  of  law,  because  the  court  may 
revise  and  reverse  it.  Thus  this  case  is.  after 
all,  ambiguous,  leaving  the  former  decision  in 
scarcely  any  stron/rer  position  than  a  decision 
of  the  same  question  between  other  parties. 
In  tkmple  v.  Anderson,  9111. 546,  the  rule  seenia 
to  be  for  the  first  time  in  Illinois  announced, 
and  the  court  cites  in  support  of  its  conclusion 
the  cases  in  the  Supreme  Court  of  the  United 
States  cited  by  the  California  court,  and  Booth 
V.  Com.  7  Met.  286.  As  we  have  already 
stated,  we  shall  show  that  these  cases  are 
based  upon  a  different  principle,  which  is  illus- 
trated by  the  case  ot  HoUotohusli  v.  AfeCon^tel, 
12  111.  2b3.  In  that  case  the  opinion  was  by 
Judge  Trumbull.  On  the  former  appeal  tne 
cause  had  been  remanded  for  certain  specified 
proceedings,  not  remanded  for  a  new  trial  gen- 
erally. In  the  inferior  court  an  effort  waa 
made  to  relitigate  tbe  questions  which  had 
been  finally  determined  by  the  first  appeal » 


r.  Where  the  questions  are  different. 

Tbe  rule  is  clear  that  where  tbe  facts  are  different 
BO  that  tbe  principles  of  Jaw  announced  on  tbe  first 
appeal  are  not  applicable,  as,  where  there  are  mate- 
riaJ  cbangres  In  the  evidenceor  pleadings  or  findings, 
a  prior  decision  Is  not  conclusive  upon  questions 
presented  on  the  second  appeal  and  are  only 
conclusive  so  far  as  tbe  principles  are  applicable. 

So,  the  decision  upon  a  prior  appeal  was  not  con- 
clusive upon  tbe  second  appeal,  where  tbe  evi- 
dence materially  changed  the  question  of  contrib- 
utory negligence,  and  negligence  on  the  part  of 
the  defendant  Meeks  v.  Southern  P.  R.  Co.  66 
CaL  618, 38  Am.  Rep.  87. 

And  where  the  pleadings  were  amended  and  the 
evidence  was  different.  Greenberg  v.  California 
Bituminous  Rock  Co.  107  Cai.  667. 

And  where  upon  the  second  trial  the  evidence 
was  materially  different.  Fellows  v.  St.  Louis 
Bridge  Co.  46  lU.  App.  680;  Central  R.  ic  Bkg.  Co.  v. 
Smith,  80  6a.  606:  McNamara  v.  Pengilly  (Minn.)  67 
N.  W.  661:  Hart  v.  Delaware,  L.  &  W.  R.  Co.  76  Hun, 
206;  Walker  v.  Cole  (Tex.  Civ.  App.)  278.  W.882. 

And  where  the  previous  decision,  which 
granted  a  new  trial,  was  based  upon  an  erroneous 
translation  of  a  document,  and  the  correct  trans- 
lation was  presented  on  the  second  appeal.  The 
binding  ruling  of  the  prior  decision  can  only  be  in- 
voked when  the  fact  appears  under  the  same  cir- 
cumstances in  wh  icb  it  was  originally  presented. 
Nieto  v.  Carpenter,  21  CaL  455. 

And  where  the  evidence  In  tbe  first  appeal  was 
not  in  the  record,  and  it  was  not  shown  that  it 
was  the  same  in  both  cases.  Sod^t^  des  Mines  v. 
Mackintosh,  7  Hub.  85. 

And  where  tbe  first  decision  held  that  the  de- 
ceased waa  a  passenger  and  on  the  second  trial 
tbe  evidence  was  different.  Chicago,  St.  P.  M.  &  O. 
R.  Co.  v.  Bryant,  66  Fed.  Rep.  960,  27  U.  S.  App.  681. 

And  where  the  judgment  was  reversed  and  the 
cause  remanded  and  new  evidence  was  introduced 
on  the  second  trial,  and  it  was  not  apparent  that 
tbe  opinion  of  the  supreme  court  was  intended  to 
be  a  final  disposition  of  the  cause.  Ryan  v.  Tom- 
liosou,  80  Cal.  680. 

And  where  the  case  made  upon  the  second  appeal 
was  an  entirely  different  one  from  the  prior  one, 
under  an  order  opening  the  case  upon  the  issues. 
McLennan  v.  Prentice,  85  Wis.  427. 

And  where  the  evidence  materially  differed  In 
many  respects  so  far  as  any  legal  principle  was 
iarolved.  The  prior  decision  was  conclusive  as  to 
matters  common  to  both  cases.  Lane  ▼.  Starkey, 
»  Neb.  666. 

And  where  tbe  evidence  was  materially  different, 
84L.R.  A. 


It  was  said  that  the  principles  of  law  established  on 
former  appeal,  so  far  as  applicable,  remain  the  law 
of  the  case  through  all  its  subsequent  stages,  and 
must  be  adhered  to  whether  right  or  wrong.  Ohio 
&  M.  R.  Co.  v.  Hill,  7  Ind.  App.  256. 

And  where  the  evidence  as  to  an  agreement  on 
the  first  trial  was  uncertain  and  ambiguous,  and  on 
the  second  trial  on  a  supplemental  pleading  the 
evidence  was  clear  and  direct.  Frisby  v.  Park- 
burst,  29  Md.  68,  96  Am.  Dec.  608. 

And  where  the  first  decision  was  that  when 
nothing  appeared  but  a  mortgage  and  a  quitclaim, 
the  mortgage  title  would  be  regarded  prima  fude 
as  merged  in  the  quitclaim,  and  tbe  second  trial 
overcame  this  presumption  by  showing  a  different 
intention.    Stantons  v.  Thompson,  40  N.  H.  276. 

And  where  the  first  decision  held  that  the  Judg- 
ment was  against  the  weight  of  evidence,  and  there 
wan  a  trial  without  a  Jury,  and  on  the  second  trial 
there  was  a  Jury,  and  there  was  a  change  in  the 
witnesses.  New  York  Small  Stock  Co.  v.  Third 
Ave.  R.  Co.  16  Misc.  64. 

And  where  new  and  different  facts  were  pre- 
sented, requiring  the  application  of  a  different  rule 
of  law  from  that  applied  on '.the  former  appeal. 
Bloomfield  v.  Buchanan,  14  Or.  181. 

And  where  tbe  question  presented  on  tbe  first 
appeal  was  in  regard  to  the  facts  on  conflicting 
evidence,  and  there  was  a  different  state  of  facts 
on  the  second  appeal.  Wallace  v.  Sisson  (Cal.i  45 
Pac.  1000. 

And  where  there  was  an  essentially  different 
state  of  facts.  Baxter  v.  Rollins  (Iowa)  68  N.  W. 
721;  Ocean  S.  S.  Co.  v.  Cheeney,  05  Ga.  881:  Elston 
V.  Kennicott,  62  111.  272;  Mitchell  v.  Davis,  23  Cal. 
381:  People  v.  Hamilton,  108  Cal.  496. 

And  where  the  facts  were  different,  and  the 
opinion  was  not  intended  to  be  resjtidicata,  but  re- 
manded the  case  for  a  trial  de  nttvo,  Johnson  v. 
Bailey,  17  Colo.  60. 

And  where  the  same  questions  were  not  again 
presented  on  the  same  state  of  facts.  McKlnlay  v» 
Tuttle,  42  Cal.  670. 

And  where  a  different  question  was  presented, 
and  tbe  pleadings  were  amended  and  what  was  said 
in  the  former  opinion  only  applied  to  the  facts  as 
disclosed.    Burton  v.  Perry,  146  III.  71. 

And  where  the  pleadings  were  amended  and  the 
facta  were  not  the  same.  Cross  v.  Zelierbacb.  63 
Cal.  623;  Heidt  v.  Minor,  113  Cal.  385;  Chickerlng  v. 
Failes,  29  III.  304;  Preraley  v.  Lamb,  106  Ind.  171; 
Green  v.  McDonald.  13  Smedes^  M.  445. 

The  decision  upon  a  prior  appeal  was  conclusive 
upon  the  second  appeal  where  the  facts  were  the 
same;  but  while  tbe  prior  decision  held  that  a  Judg- 
ment of  divorce  was  void  for  want  of  Jurisdiction,. 
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:aDd  which  were  not  within  the  scope  of  the 
mandate.  The  court  properly  held  that  these 
issues  were  res  judicata  and  cited  Washington 
Bridge  Co.  v.  Stewart,  44  U.  8.  8  How.  418,  11 
L.  ed.  658,  which  is  in  point  on  this  proposi- 
tion. Uofortunately,  however,  in  Cook  v. 
Norton,  61  111.  285.  the  court,  on  the  sole  au- 
thority of  tioHawbush  v.  McConnel  applied  the 
doctrine  to  a  case  remanded  general  ly  for  a 
new  trial,  losint?  sight  of  the  distinction  be- 
tween a  final  order  adjudicating  an  issue  and 
an  order  remanding  a  case  for  a  new  trial 
throughout,  leaving  all  issues  still  undeter- 
mined. Later  Illinois  cases  have  followed  the 
doctrine  in  Cook  v.  Nttrfon.  the  question  not 
■seeming  to  have  ever  again  been  examined  on 
its  merits. 

We  have  now  referred  to  the  decisions  of 
all  states  which,  in  our  opinion,  lend  either 
actual  or  apparent  support  to  the  doctrine  of 
the  California  court.  We  have  seen  that  in 
every  case  the  rule  first  originated  in  a  bald 
dictum  without  the  support  of  reason  or  argu- 
ment, or  else  it  was  based  on  the  authority  of 
certain  cases  in  the  Supreme  Court  of  the 
United  States,  or  of  New  York,  Massachu- 
setts, and  Ohio.  The  New  York  case  cited  is 
Bosack  V.  Rogers,  25  Wend.  313.  This  was  a 
case  before  the  court  for  the  correction    of 


errors.  A  doctrine  somewhat  akin  to  that 
here  contended  for  is  stated  in  the  syllabus 
prepared  by  the  reporter.  There  is  onlv  one 
opinion  supporting  that  view;  three  adverse 
thereto.  The  vote  of  the  court  was  eleven  to 
eight  for  affirmance,  and  it  nowhere  appears 
that  that  vote  was  because  a  majority  of  the 
court  agreed  with  the  one  member  who  ad- 
vanced the  *  'law  of  the  case''  doctrine,  except  by 
a  note  of  the  reporter  to  the  effect  that  it  was 
•'generally  understood"  that,  but  for  the  prin- 
ciple of  stare  decisis,  the  judgment  would  have 
been  reversed.  The  case  of  Booth  v.  Com.  7 
Met.  285,  often  cited  in  support  of  the  doc- 
trine, was  where  a  judgment  had  been  afiSrmed, 
and  the  plaintiff  in  error  undertook  to  sue  out 
a  second  writ  of  error  from  the  same  judg- 
ment. The  court,  of  course,  held  that  this 
could  not  be  done;  but  we  cannot  see  how, 
by  any  stretch  of  the  imagination,  the  rule 
here  contended  for  can  be  discovered  as  in- 
volved in  that  question.  The  case  of  Stiver  v. 
Stiver,  8  Ohio,  19,  is  also  cited.  But  that  case 
merely  held  that  a  bill  in  chancery  would  not 
lie  to  correct  a  judicial  error.  Pollock  v. 
Cohen,  32  Ohio  St.  514,  was  precisely  like 
Booth  V.  Com. 

The  cases  most  frequently  cited  as  support- 
ing the  doctrine  are,  however,  those  in  the 


the  second  appeal  on  an  amended  pleading  showlDfir 
an  estoppel  mfj^ht  require  a  different  Judgment. 
Israel  v.  Arthur,  18  Oolo.  159. 

8o,  the  declstoD  upon  the  prior  appeal  was  con- 
clusive upon  the  second  appeal  where  the  facts  in- 
volved were  the  same:  but  when  the  Judgment  was 
reversed  for  defective  pleading  and  proof,  and  an 
amendment  was  made  presenting  new  facts,  the 
decision  was  not  applicable.  Casta gnlno  v.  Bal- 
letta.  82  Cal.  250. 

The  decision  on  a  prior  appeal  was  not  conclusive 
on  a  second  appeal  where  the  question  then  pre- 
sented was  not  necessarily  Involved  in  the  first  de- 
cision. Clewa  V.  Bank  of  New  York  Nat.  Bkg. 
Asso.  105  N.  Y.  30a 

And  where  the  same  question  was  not  presented. 
Thompson  v.  White,  76  Gal.  S81. 

And  where  the  former  decision  declared  a  trust 
4ind  directed  a  partition,  and  on  the  partition  pro- 
ceedings it  was  disclosed  that  the  ancestor's  title 
was  devested  under  a  deed  of  trust  made  by  him  in 
his  lifetime,  and  the  question  In  the  second  appeal 
wasadmitting  that  a  trust  was  established,  it  was 
defeated  by  the  deed  of  trust.  Kingsbury  v.  Buck- 
ner.  70  111.  514. 

And  where  the  prior  decision  did  not  settle  the 
•question  in  regard  to  boundary  lines  that  were 
prebented  on  the  second  appeal.  Pearl  v,  Pitt- 
mnn.  15  Ky.  L.  Hep.  16. 

And  where  the  prior  decision  only  held  a  tax  deed 
not  invalid  on  account  of  the  description,  and  an- 
other question  was  made  on  the  second  trial.  An- 
derson V.  Hancock,  64  Cal  455. 

In  Baker  v.  Baker,  87  Ky.  461,  where  a  case  was 
reversed  and  came  up  on  appeal  on  amended  plead- 
ings, the  court  did  not  discuss  the  effect  of  the 
prior  decision. 

In  Kimball  v.  Semple,  25  Cal.  455,  it  was  said  that 
if  we  mistake  the  facts  for  evidence,  it  cannot  in- 
jure either  party  m  a  new  trial  of  the  action,  for  in 
that  forum  the  parties  must  again  produce  their 
evidence  and  have  the  facts  found  in  the  same 
manner  as  required  at  the  first  trial. 

s.  As  to  amhiQuoug  deeUsUms, 

Where  the  prior  decision  is  ambiguous,  It  is  not 
conclusive. 
"'  h.  R.  A. 


So,  the  decision  upon  a  prior  appeal  was  not 
binding  on  a  subsequent  appeal,  where  this  was  the 
third  appeal  and  the  decision  on  the  first  and  sec- 
ond were  in  conflict  with  each  other.  Moore  v. 
Barclay,  28  Ala.  789. 

And  where  such  prior  decision  by  Inadvertence 
determined  two  principles  of  law  standing  in  such 
opposition  to  each  other  as  to  be  incapable  of  a 
harmonious  construction.  Gage  v.  Downey,  94 
Cal.24L 

t.  ^s  to  limited  decisions, 

Wliere  the  prior  decision  is  limited  by  its  express 
terms  it  will  not  be  conclusive  upon  a  second  ap- 
peal except  as  t<)  matters  within  the  limitation. 

Bo,  the  decision  on  a  prior  appeal  was  not  con- 
clusive on  the  second  apiieal  as  to  the  effect  of  lis 
pendens  where  on  a  rehearing  of  the  first  decision 
the  effect  of  the  Zts  penderu  was  expressly  omitted 
from  that  determination.  Welton  v.  Cook,  61  CaL 
481. 

And  where  the  court  in  expressing  the  former 
Judgment  waived  an  examination  of  the  law  in 
some  of  the  exceptions,  and  did  not  examine  or  de- 
cide as  to  them.  These  exceptions  may  be  re- 
examined. Duvall  V.  Farmers*  Bank,  0  6111  &  J.  31. 

And  where  the  supreme  court  expressed  an 
opinion  upon  an  Incomplete  ease,  and  carefully 
avoided  passinir  finally  upon  the  rights  of  the 
parlies,  and  the  second  appeal  was  to  the  circuit 
court  of  appeals.  The  E.  A.  Packer,  58  Fed.  Rep. 
251, 14  U.  S.  App.  684. 

See  also  Mattingly  v.  Pennie,  105  Cal.  514,subd.  q: 
Baloh  V.  Haas,  73  Fed.  Kep.  974,  subd.  n. 

u.  As  tx>  decisions  by  a  divided  court, 

A  decision  by  a  divided  court  has  been  held  con- 
clusive in  some  cases,  but  a  case  in  New  York  holds 
the  contrary. 

So,  the  decision  upon  a  prior  appeal  was  con- 
clusive upon  a  second  appeal  where  on  the  prior 
appeal  the  members  of  the  supreme  court  were 
equally  divided  upon  one  or  more  questions  and 
the  Judgment  was  reversed  upon  other  questions 
upon  which  the  court  agreed.  The  opinion  of  the 
Judges  who  agreed  with  the  court  below  on  the 
question  about  which  there  was  a  division  becomes 
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Supreme  Court  of  the  United  States,  and  we 
shall  DOW  proceed  {<r  their  ezaminatioD.  The 
first  case  in  point  of  time  is  Himely  v.  Hote,  0 
U.  8.  5  Cranch.  813.  8  L.  ed.  111.  This  was 
an  admiralty  case.  There  had  been  an  appeal, 
in  which  the  sentence  was  reversed  with  a 
<iirection  as  to  what  the  sentence  should  be, 
and  an  order  remanding  the  case  for  the  entry 
of  a  sentence  in  accordance  with  the  opinion. 
For  the  purpose  of  entering  such  a  sentence 
the  circuit  court  referred  the  case  to  auditors, 
and  there  was  an  appeal  from  the  auditors' 
report.  In  arguing  this  appeal  Mr.  Martin 
was  about  to  open  a  question  covered  by  the 
first  appeal  when  Chief  Jutsice  Marshall  re- 
marked: "Nothing  is  before  this  court  but 
what  is  subsequent  to  the  mandate."  It  will 
be  observed  that  the  Chief  Justice  in  e£fect 
stat^  that  everything  prior  to  t^ie  mandate 
had  been  adjudicated,  and  this  was  undoubt- 
edly correct.  The  mandate  did  not  send  the 
oase  back  for  a  new  trial,  or  for  a  new  hear- 
ing, but  with  specific  instructions  as  to  further 
proceedings.  The  propriety  of  such  further 
proceedings  was,  therefore,  finally  adjudicat- 
ed, and  not  involved  in  the  second  appeal. 
In  Skiliern  v.  May,  10  U.  8.  6  Cranch.  267,  8 
L.  ed.  220,  a  cause  had  come  to  the  supreme 
<x>urt  from  ihe  circuit  court  for  the  district  of 
Kentucky.    The   decree  of   that  court   had 


been  reversed,  with  directions  to  make  parti- 
tion. When  the  cause  came  up  before  the 
circuit  court  upon  the  mandate,  it  was  discov- 
ered that  the  jurisdiction  of  the  circuit  court 
was  not  pleaded,  and  the  case  again  came  to 
the  supreme  court  on  a  certificate  of  division 
as  to  whether  the  circuit  court  should  then  dis- 
miss the  cause  for  want  of  jurisdiction.  The 
supreme  court  wrote  no  opinion,  but  merely 
entered  an  order  that  it  was  the  duty  of  the 
circuit  court  to  obey  the  mandate.  This  case 
certainly  involved  no  question  of  the  power  of 
the  supreme  court  to  change  its  conclusion. 
It  merely  repeated  to  the  circuit  court  what  the 
mandate  bad  already  directed.  The  next  case 
is  the  famous  case  of  Martin  v.  Eunter,  14  (J. 
S.  1  Wheat.  804,  4  L.  ed.  97.  The  case  had 
been  brought  to  the  Supreme  Court  of  the 
United  States  on  a  writ  of  error  to  the  court 
of  appeals  of  Virginia.  The  supreme  court 
had  reversed  the  case  and  remanded  it  to 
the  court  of  appeals,  which  refused  to  exe- 
cute the  mandate,  on  the  ground  that  the 
Supreme  Court  of  the  Unit^  States  had  no 
jurisdiction.  A  writ  of  error  was  then  taken 
to  review  the  refusal  of  the  court  of  appeals 
to  obey  the  mandate,  and  it  was  nrgued  that, 
if  the  supreme  court  had  no  jurisdiction  of 
the  first  writ,  all  subsequent  proceed  in  ars  were 
void.    To  this  the  supreme  court  answered 


tne  law  of  the  case  in  all  further  progren  of  the 
•case.    Smith  v.  BranniD,  79  Ky.  114. 

And  where  upon  a  prior  appeal  the  case  was 
affirmed  because  the  court  was  equally  divided,  and 
auch  decision  could  not  be  cbannred  even  if  tbe 
court  was  then  disposed  to  change  it.  Chahoon  v. 
Com.  21  Oratt.  822. 

And  where  the  same  question  was  involved,  al- 
tbouffb  the  prior  decision  was  not  the  unanimous 
opinion  of  the  court,  but  nothing:  new  by  way  of 
rearerument  was  presented.  Alien  v.  Ck)lorado  C. 
R.  Co.  (Colo.)  43  Pao.  lOlA. 

But  tbe  decision  upon  a  prior  appeal  was  not  con- 
elusive  upon  the  second  appeal  where  the  mem- 
bers of  the  court  were  not  unanimous  in  tbe  former 
decision,  and  tbe  reasoning  of  those  who  concurred 
was  not  in  harmony,  and  tbe  question  was  one  of 
some  doubt.    Oakley  v.  Aspinwall,  18  N.  T.  600. 

See  alsoWashingrton  Brldgre  Ck).  v.  Stewart,  44  U.  S. 
8  How.  418. 11  L.  ed.  658,  subd.  n:  Lathrop  v.  Knapp, 
87  Wis.  807,  subd.  1. 

V.  Statute  and  CongtUrUUm  changing  the  rule. 

In  Alabama  the  statute  prevents  a  prior  decision 
from  being  conclusive. 

So  the  decision  on  a  former  appeal  was  not  con- 
clusive on  a  second  appeal  where  Ala.  Rev.  Code, 
1 3610,  required  tbe  supreme  court  to  disregard  such 
decision  if  it  was  erroneous,  and  tbe  adoption  of 
this  rule  by  an  inferior  court  was  approved.  Moul- 
tODv.  Reid,  54  Ala.  820.  See  also  National  Com- 
mercial Bank  v.  McDonnell.  92  Ala.  887,  and  Stou- 
denmire  v.  De  Bardelaben.  85  Ala.  85,  subd.  i. 

Missouri  Const,  art.  6,  Amended  Laws  of  1888, 
p.  216t,  i  6,  provides  that  when  any  one  of  tbe  courts 
of  appeals  sball  render  a  decision  wbiob  any  one  of 
tbe  judges  therein  sitting  sball  deem  contrary  to  a 
previous  decision  of  any  one  of  said  courts  of  ap- 
peals  or  of  tbe  supreme  court,  tbe  court  of  appeals 
must  of  its  own  motion  certify  tbe  same  to  the 
supreme  court,  and  tbe  last ;  previous  rulings  of 
the  supreme  court  sball  control. 

w.  Bide  in  intermediaU  courts. 
The  law  of  the  case  has  generally  been  applied  to 
<»ses  where  tbe  prior  decision  was  by  the  court  of 
d4L.  R  A. 


highest  resort;  but  it  seems  that  It  is  also  applicable 
to  intermediate  courts,  although  there  have  been 
some  decisions  and  intimations  to  tbe  contrary. 

Tbe  decision  upon  a  prior  appeal  was  conclusive 
upon  the  second  appeal  where  tbe  questions  pre- 
sented were  tbe  same.  This  applies  to  the  Judg- 
ments in  tbe  appellate  court  of  Illinois  as  well  as 
in  tbe  supreme  court  of  Illinois.  Henning  v. 
Eldridge.  146  111.  805. 

And  where  both  appeals  were  in  the  Illinois 
appellate  court,  and  tbe  decision  on  the  prior  ap- 
peal was  not  criticized  by  the  supreme  court  to 
wbiuh  tbe  case  bad  been  taken.  Kankakee  Coal  Co. 
V.  Crane  Bros.  Mfg.  Co.  'd»  111.  App.665. 

And  where  tbe  prior  decision  was  rendered  by 
the  supreme  court  of  tbe  territory  of  Utab,  al- 
though it  was  contended  that  tbe  territorial  su- 
preme court  was  not  a  court  of  last  resort.  The 
rule  seems  to  be  that  when  an  appellant  ceased  to 
pursue  his  appeal  from  one  appellate  court  to  a 
higher,  tbe  decision  of  the  court  wbere  he  sees  fit  to 
rest  is  a  final  one  within  the  meaning  of  the  rule. 
SUva  V.  Pickard  (Utah)  47  Pac  144. 

The  contrary  was  decided  in  Jungk  v.  Reed 
(Utah)  42  Pac.  202,  but  tbe  decision  of  Silva  v. 
Piokard,  aupra^  Id  effect  overruled  that  decision 
without  referring  to  the  same. 

In  Ogle  V.  Tiirpin,  8  ni.  App.  463,  it  was  held  that 
tbe  doctrine  of  res  judicata  applies  to  the  appellate 
court  of  Illinois  io  regard  to  former  decisions,  al- 
though such  court  was  not  a  court  of  last  resort. 

In  Lawrence  v.  Ballou,  87  Cal.  518,  it  was  said  that 
the  conclusiveness  of  a  prior  decision  upon  a  sub- 
sequent appeal  applies  only  to  a  court  of  last  re- 
sort. 

Tbe  decision  upon  a  former  appeal  was  conclusive 
upon  tbe  second  appeal  where  the  questions  pre- 
sented were  the  same.  But  the  dissenting  opinion 
said  that  tbe  opinion  of  tbe  Supreme  Court  of  the 
United  States,  made  since  tbe  former  appeal  upon 
a  similar  question,  indicates  tbat  it  would  be  use- 
less to  apply  the  rule  of  a  decision  wbicb  would  not 
be  regarded  by  tbe  higher  tribunal  and  prevents 
the  former  decision  from  being  the  ''law  of  the 
case.''    Carr  v.  Qulgley,  79  Cal.  130.  I.  T. 
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that  the  former  record  was  not  before  it,  aod 
that  the  second  wilt  of  error  did  not  draw  in 
question  the  propriety  of  the  first  judgment. 
In  Hvnier  v.  Martin,  4  Munf.  1,  the  first  man- 
date is  set  out  at  length,  from  which  it  appears 
that  the  supreme  court  remanded  the  case  with 
directions  to  the  court  of  appeals  to  enter  a 
judgment  for  Martin.  It  will  be  observed  that 
the  first  judgment  of  the  supreme  court  was  a 
final  one  upon  the  merits,  constituting  an  ad- 
judication of  title.  The  cause  was  not  re- 
manded for  a  new  trial,  and  no  question  had 
been  left  open.  In  the  case  of  The  Santa  Maria, 
23  U.  8.  10  Wheat.  431,  6  L.  ed.  859,  the  su- 
preme court  on  the  first  appeal  had  entered  a 
decree  and  issued  a  mandate  to  carry  that  de- 
cree into  effect.  Pendiug  the  appeal  a  claim 
had  been  interposed  for  insurance  and  other 
charges  on  the  boat.  On  the  second  appeal 
this  claim  was  resisted,  on  the  ground  that  the 
petitioner  was  a  mala  fide  claimant.  The  court 
remarked  that  no  question  could  be  raised 
which  had  been  before  the  court  on  the  first 
appeal;  but  that  all  new  questions  were  opened 
for  determination,  and  the  whole  record  before 
the  court  for  that  purpose.  This  was  another 
case  of  final  adjudication  by  the  first  appeal. 
The  matters  there  involved  had  not  been  re- 
opened for  a  new  hearing.  Sibbald  v.  United 
States,  87U.  S.  12  Pet.  488.  9  L.  ed.  1167,  was 
a  similar  case.  The  case  most  frequently  cited 
by  the  courts  which  have  adopted  the  doctrine 
contended  for  by  Fox  worthy  is  Washington 
Bridge  Go.  v.  Stewart,  44  U.  8.  8  How.  418, 11 
L.  ed.  658.  In  that  case  an  assessment  had 
been  made  on  the  stockholders  of  the  bridge 
company.  Stewart  and  others,  who  were 
stockholders,  did  not  paj;,  aod  the  company 
undertook  to  forfeit  their  stock.  Congress 
passed  an  act  to  purchase  the  bridge,  where- 
upon these  stockholders  filed  a  bill  m  the  cir- 
cuit court  for  participation  in  the  purchase 
money.  The  court  entered  a  decree  holding 
that  the  plaintiffs  were  still  stockholders,  but 
that,  before  division  of  the  purchase  money, 
certain  other  stockholders  should  be  reim- 
bursed from  that  fund  for  advances  which 
they  had  made.  The  decree  also  ordered  a 
reference  to  an  auditor  to  state  an  account  in 
accordance  with  the  decree.  An  appeal  was 
immediately  taken  from  this  decree,  and  the 
decree  affirmed  by  the  supreme  court.  The 
auditor  then  proceeded  to  state  the  account, 
after  which  a  final  decree  was  entered.  An 
appeal  was  taken  from  this  decree  by  the  bridge 
company,  which  had  also  been  the  appellant 
before.  The  company  undertook  to  question 
the  propriety  of  the  first  decree  on  the  ground 
that  it  was  interlocutory  merely,  and  therefore 
not  appealable;  and  that  the  bridge  company 
was  not  estopped  by  the  decision  on  the  first 
appeal.  The  supreme  court  held  that,  the 
bridge  company  having  appealed  from  the  in- 
terlocutory decree,  and  no  exception  having 
been  taken  to  the  lurisdiction,  and  the  case 
having  been  decided  on  its  merits,  the  parties 
were  now  estopped  from  alleging  the  want  of 
jurisdiction,  and  that  the  first  decree,  affirming 
the  interlocutory  decree  of  the  circuit  court, 
constituted  an  "  ad  judication  of  all  matters 
therein  involved.  This  case  was  like  all  the 
others.  The  refusal  of  the  court  on  the  sec- 
d  appeal  to  reconsider  the  questions  was 
R.  A. 


based,  not  on  any  want  of  power  to  do  so  after 
a  new  trial  in  the  same  case  of  the  same  issues, 
but  was  based  on  the  fact  that  the  first  appeal 
had  led  to  a  judgment  in  the  supreme  court 
finally  adjudicating  the  issues,  and  leaving- 
none  of  those  already  disposed  of  to  be  retried 
after  the  mandate. 

The  foregoinjT  are  the  cases  usually  cited  by 
the  advocates  of  the  California  rule.  Many 
others  of  like  character  in  the  Supreme  Court 
of  the  United  States  might  be  cited,  but  that 
court  has  never  laid  down  the  California  rule, 
and  has  never  decided  a  case  which  lends  any 
support  to  it.  We  need  not  review  the  deci- 
sions of  the  courts  of  the  other  states.  We  have 
examind  very  many  of  them.  We  find  many 
cases  like  those  in  the  Supreme  Court  of  the 
United  States, and.  indeed, thiscourt  has  applied 
the  principle  therein  involved.  Tovnkin  v. 
Taunkin,  44  Neb.  729.  On  the  other  hand, 
many  courts  have,  without  question,  on  a  sec- 
ond appeal,  after  a  mandate  reversing  a  case  for 
a  new  trial,  reconsidered  questions  presented  on 
the  second  trial  which  had  also  been  presented 
on  the  first.  The  distinction  which  we  have  en- 
deavored to  point  out~a  distinction  rulini;  the 
decisions  of  the  Supreme  Court  of  the  United 
States,  and  one  which  the  California  court 
failed  to  observe— was  distinctly  recognized  in 
Adams  County  v.  Burlington  dt  M.  R.  R.  Co. 
55  Iowa,  94.  It  was  there  urged  that  a  deci- 
sion did  not  become  res  judicata  so  long  as  the 
case  remained  pending.  The  court  said: 
"Whatever  force  there  might  be  in  this  posi- 
tion in  an  action  at  law  where  the  right  to  in- 
troduce new  evidence  after  verdict  involves  the 
retrial  of  the  whole  case,  we  think  it  cannot  be 
maintained  in  a  case  like  this."  On  a  rehear- 
ing the  same  result  was  reached,  upon  the 
ground  that  when  the  cause  was  first  reversed 
it  was  remanded  for  a  single  purpose;  for  all 
other  purposes  there  was  held  to  have  been  an 
adjudication.  In  Davis  v.  Curtis,  70  Iowa, 
898,  general  language  was  used  to  the  effect 
that  a  ruling  once  made  became  the  law  of  the 
case.  Adams  County  v.  Burlington  <fe  M.  R. 
R.  Co.  was  the  only  authority  cited:  and  Davi^ 
V.  Curtis  was  a  case  like  that,  the  first  appeal 
having  determined  the  rights  sought  to  be  re- 
litigated.  On  this  branch  of  the  case  we  shall 
refer  to  only  three  other  authorities.  These 
are  Bane  v.  Wiek,  6  Ohio  St.  18:  Bell  v.  Lam- 
prey, 58  N.  H.  124;  and  Franklandv.  Cassaday, 
62  Tex.  418.  The  doctrine  of  these  cases  is 
that  conclusions  reached  on  questions  of  law 
on  the  first  appeal  will  ordinarily  not  t>e  ex- 
amined on  a  second  appeal,  but  that  in  excep- 
tional cases,  when  the  court  is  very  clearly  sat- 
isfied that  its  former  opinion  was  erroneous^ 
this  rule  will  not  be  applied. 

In  the  discussion  of  the  authorities  we  have 
gone  far  beyond  the  proper  limits  of  most 
opinions.  We  have  done  so  because  we  deem 
the  question  one  of  very  great  importance,  and 
have  felt  the  necessity  of  a  close  examination, 
both  upon  principle  and  upon  authority.  The 
general  course  of  the  review  has  l)een  to  trace 
the  doctrine  back.  Adopting  now  the  contrary 
course,  it  will  be  observed  that  its  history  is 
this:  The  Supreme  Court  of  the  United 
States  and  other  courts,  having  once  entered 
judgments  or  decrees  finally  adjudicating  cer- 
tain issues,  decided  very  properly  that  on  a 
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-second  appeal  nothiDj?  so  adjudicated  could  be 
j«litigated.  Other  courts  declined  to  permit  a 
party,  after  an  uusiiccessf u)  appeal,  to  prose 
•cute  a  second  appeal  from  tbe  same  judgment. 
A  few  courts,-- notably  California, — failing;  to 
draw  tbe  distinction  between  a  judgment  upon 
tbe  merits  and  a  f>enire  de  noto^  adopted  these 
-cases  as  authority  for  tbe  proposition  that, 
where  a  new  trial  had  been  awarded,  the  court 
could  not,  on  a  second  appeal,  re-examine  any 
questions  of  law  decided  on  tbe  first.  Having 
gone  BO  far,  they  were  driven  to  tbe  further 
conclusion  that  tbe  principle  applies  to  every 
question  involved  in  the  first  appeal,  whether 
in  fact  .examined  or  not.  Then,  in  a  very  few 
instances,  after  this  doctrine  had  been  estab- 
lished, but  never  in  a  case  of  first  impression, 
-some  reasons  have  been  given  in  its  support. 
That  usuall^r  given  is  that  the  first  opinion  is 
an  adjudication.  It  needs  but  a  moment's  re- 
flection to  show  that  there  is  no  adjudication 
by  the  expression  of  an  opinion  on  a  point  of 
law  where  no  judgment  is  entered  in  accord- 
ance with  that  opinion,  but  the  cause  is  re- 
manded generally.  The  only  thing  adjudi- 
<»ted  is  that  there  was  error  in  the  record,  and 
that  tbe  whole  case  should  be  relitigated.  To 
applv  the  rules  of  res  judicata  to  such  a  case 
would  require  a  further  holding  that,  where  a 
-court  has  overruled  a  demurrer,  it  may  not  af- 
terwards, on  tbe  trial,  dismiss  tbe  case,  because 
DO  cause  of  action  is  stated;  or,  having  Grranted 
4i  temporary  injunction,  that  it  may  not  dissolve 
that  ID  junction  if  it  becomes  satisfied  that  it 
was  improvidently  granted.  Another  reason 
siven  is  that  there  must  be  an  end  to  litigation. 
This  is  a  salutary  maxim,  but  to  say  that  a 
court  may  not  correct  its  own  mistakes  for  this 
reason  is  to  push  it  to  an  absurd  conclusion. 
A  third  reason  somewhere  given  is  that  on  a 
second  appeal  the  court  only  reviews  the  rec- 
ord for  error  on  the  second  trial;  that  it  is  the 
duty  of  the  trial  judge  to  follow  the  opinion 
of  the  appellate  court,  although  he  may  thinJE 
it  is  erroneous,  and  technically  he  never  errs 
when  he  does  so.  It  is  true  that  it  is  tbe  duty 
of  the  trial  judge  to  follow  the  directions  of 
the  appellate  court,  but,  when  the  case  comes 
-again  before  the  appellate  court,  the  question 
is  not,  Did  the  trial  judge  proceed  according  to 
Its  former  opinion?  but.  Were  his  rulings  cor- 
rect in  law?  To  enforce  erroneous  rulings 
simply  because  the  appellate  court  bad  direct^ 
the  error  would  be  to  pervert  the  law,  and  sac- 
rifice justice  to  the  technicalities  of  practice. 
That  the  rule  is  not  well-founded  in  principle 
ma^  be  seen  by  the  confusion  of  the  courts  in 
tbeir  efforts  to  base  it  upon  a  known  principle. 
-Some  courts  trace  it  to  the  principle  of  res  ju- 
dicata; some  to  that  of  Btare  decisis;  and  some, 
"evidently  realizing  that  it  falls  within  neither 
principle,  fall  back  upon  the  indefinite  term 
"  the  law  of  the  case,"  as  if  it  were  possible, 
under  our  system  of  jurisprudence,  that  there 
should  be  one  law  for  one  case  and  a  different 
law  for  other  cases  entirely  similar  thereto. 

It  has  never  been  doubted  that  an  appellate 
court  is  not  bound  blindly  to  follow  precedent. 
A  rule  of  law  once  announced  affords  a  guide 
for  similar  cases,  and  will  ordinarily  control 
tbeir  decision;  but,  having  announced  a  rule, 
when  another  case  arises,  presenting  the  same 
question,  if  the  court  is  satisfied  that  its  former 
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opinion  was  wrong,  it  may,  and  frequently 
does,  overrule  it.  The  limitations  resting  upon 
courts  in  this  respect  are  usually  stated  to  be: 
First,  that  a  former  decision  will  not  be  over- 
ruled when  it  has  become  a  rule  of  property; 
and,  secondly,  that  it  will  be  followed,  although 
erroneous,  where  more  mischief  will  result 
from  overruling  than  from  following  it.  This 
is  as  far  as  the  doctrine  of  stare  delete  should 
go.  When,  however,  a  decision  in  one  case  is 
overruled  in  another,  there  is  no  remedy  for 
the 'defeated  party  in  the  first  case.  His  rights 
have  been  determined,  and  a  decision  overrul- 
ing a  former  opinion  in  a  different  case  amounts 
always  to  an  admission  bv  the  court  that  it  has 
subjected  the  unsuccessful  party  in  the  first 
case  to  an  injustice  which  can  never  t)e  rem- 
edied. Notwithstanding  this,  subject  to  the 
limitations  we  have  stated,  courts  do  overrule 
such  opinions.  Why  should  the  rule  be  more 
stringent  when  the  same  case  is  up  for  review, 
the  erroneous  judgment  still  unexecuted,  the 
parties  t)efore  the  court,  and  the  case  in  such  a 
situation  that  bv  the  correction  of  its  error 
no  injustice  will  be  done,  beyond,  perhaps, 
the  creation  of  additional  costs?  If  the  doc- 
trine contended  for  is  to  prevail  here,  then  it 
follows  that  tbe  only  instance  in  which  the 
court  is  not  permitted  to  correct  its  mistakes  or 
refuses  to  do  so,  is  also  the  onl^  instance  where 
the  mistake  can  be  corrected  without  injustice. 
Take  the  case  before  us.  The  court  in  the  Qrant 
CaM decided,  in  effect,  that  its  former  decisions 
in  this  case  should  have  been  in  favor  of  the  city 
instead  of  Fox  worthy.  In  sulMequent  cases, 
by  reason  of  the  decision  in  the  Grant  Case, 
the  city  would  prevail  under  the  same  state 
of  facts;  but  if  the  former  decisions  in  this 
case  are  conclusive  upon  the  court,  the  rule 
will  be  different  for  the  city  of  Hastings  and 
for  Mr.  Foxworthy  in  this  one  case  than  it  is 
for  all  others  and  in  other  cases;  and,  if  so, 
what  is  to  be  done  with  that  part  of  the 
14th  Amendment  to  the  Federal  Constitution 
which  forbids  any  state  to  deny  to  any  person 
the  equal  protection  of  the  laws?  A  court  has 
no  legislative  power.  Its  duty  is  to  declare 
what  the  law  is,  not  to  make  law.  To  hold 
that  it  is  bound  to  follow  in  a  given  case  an 
erroneous  decision  formerly  rendered  in  tbe 
same  case  would  be  to  hold  that,  although  the 
court  believes  the  law  to  be  otherwise,  it  will 
make  a  special  law  for  the  particular  parties 
and  the  particular  case  before  it,  contrary  to 
the  general  law;  to  substitute  what  it  is  pleased 
to  call  "the  law  of  the  case"  for  the  law  of  the 
land, — for  the  law  which  every  member  of 
the  court  is  sworn  to  administer.  To  do  so  it 
must  not  only  legislate,  but  legislate  specially, 
in  a  manner  which  our  Constitution  forbids  to 
the  legislative  body  itself. 

We  conclude  that  the  principles  governing 
the  case  are  these:  The  cause  having  been 
remanded  generally,  there  was  no  adjudication 
of  any  rights  between  the  parties;  that  the 
record  presents  tbe  question  upon  this  trial 
as  well  as  upon  the  others,  and  that  it  is 
within  tbe  power  of  the  court  to  re-examine  its 
former  decisions,  and  apply  the  law  correctly. 
We  think  that  ordinarily  the  court  is  justified 
in  refusing  to  re-examine  questions  of  law  once 
passed  upon,  and  that  it  is  only  where  it  clearly 
appears  that  the  former  decision  was  erroneous 
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that  this  should  be  done.  It  is,  however, 
now  clearly  established  that  the  former  opin- 
ions in  this  case  were  erroneous,  and  the  court 
should  correct  the  error. 

In  the  amended  petition  the  averment  appears 
that  the  plain tilT  was  conflDed  to  his  bed  and 
house  for  more  than  ten  weeks,  and  was  wholly 
incapacitated,  mentally  and  physically,  to  do 
any  business  or  transact  any  affairs  until  the 
1st  day  of  May  thereafter.  On  the  trial  a 
witness  testified  that  for  six  or  eight  weeks 
Mr.  Foxworthy  suffered  intense  pain,  and  that 
for  a  month  or  six  weeks  he  was  insane  through 
pain.  It  will  be  remembered  that  the  injury 
was  sustained  January  21,  and  the  statement 
was  filed  with  the  city  council  July  28.  Do 
the  facts  so  pleaded  and  proved  excuse  the 
delay  ?  We  think  not.  The  filing  of  the  state- 
ment was  a  condition  precedent  to  the  mainte- 
nance of  the  action.     It  was  not  in  the  nature 


of  a  limitation,  and  the  existence  of  a  disahility 
preventinff  plaintiff  from  filing  a  claim  would 
not  extend  the  time  for  filing  it  for  the  statu- 
tory period  after  the  disability  was  removed. 
We  think  the  uniform  line  of  authority  on  this 
subject  is  that  the  condition  must  still  be  per- 
formed within  the  time  specified,  provided  a 
reasonable  time  after  the  removal  of  the  dis- 
abilities remain  for  that  purpose.  It  has  been 
so  held  eveo  in  the  case  of  a  limitation  by  con- 
tract. Steel  V.  P/uBnix  Ins,  Co.  47  Fed.  Rep. 
868;  Blanks  v.  New  Orleans  Hibernia  Ins.  Co, 
86  La.  Ann.  599.  Giving  the  utmost  possible 
effect  to  the  pleadings  and  evidence  in  regard 
to  Mr.  Foxworthy's  disability,  there  remained,, 
after  its  removal,  several  m6nths  within  which 
the  statement  might  have  been  filed. 
Beeersed  and  remanded. 

Rehearing  denied  March  6,  1896. 
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Amanda  P.  EVERETT  et   al,,  BespU., 

V. 

LOS  ANGELES  CONSOLIDATED  ELEC- 
TRIC   RAILWAY   COMPANY,   Appt. 
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1.  A  person  riding  between  the  rails  of 
an  electric  street  railway  upon  a  bicycle 
has  the  duty  to  look  out  for  and  endeavor  to 
avoid  dansrer  from  the  electric  can. 

8«  It  Is  matter  of  common  knowledg^e 
that  a  bicycle  under  a  rider  of  ordi- 
nary strenf^th  and  experience  can  attain  a 
much  hl^rher  rate  of  speed  than  that  of  an  elec- 
tric car  ruoDtngr  about  10  miles  an  hour,  and  by 
mere  preraure  of  the  hand  can  be  Instantly 
turned  aside  so  as  to  leave  a  street-car  track  on 
which  It  is  eroinfr. 

8«  The  motorman  of  an  electric  car 
seeinK  a  bieyde  rider  i^in^  on  the 
track  in  front  of  him  may  assume  up  to  the 
last  momc>nt  that  the  rider  will  get  out  of  the 
way  by  increasing  his  speed  or  turninfr  aside  in 
time  to  avoid  the  danirer. 

4.  The  neffli^ence  of  a  bicycle  rider 
who  continues  to  ride  on  the  track  of 
an  electric  car  up  to  the  very  moment  when  he 
Is  struck,  wheu  by  tbesliirhtest  care  and  effort  on 
his  part  he  could  have  put  himself  out  of  daosrer 
up  to  the  last  moment,  is  a  contributinfr  and 
efficient  cause  of  the  injury,  which  precludes  the 
conclusion  that  the  negligenoe  in  manafrinflr  the 
car  was  later  in  time  and  therefore  the  proxi- 
mate cause  of  the  injury. 


iBeatty,  Ch,   J., 


and  Temple  and  Henshaw^  JJ.^ 
diaaenL) 


(January  9, 1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Supenor  Court  for  Los  Ang(  les  County 
in  favor  01  plaintiffs  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  piaintifl's  husband  and  father.  Be- 
wrsed. 

The  facts  are  stated  in  the  opinions. 

Mr.  John  O.  Pope,  for  appellant: 

Defendant  had  the  superior  right  to  the  space 
covered  by  its  tracks  for  the  movement  of  ita 
cars,  and  it  was  the  duty  of  the  deceased  to 
get  off  the  track  and  permit  defendant's  train 
to  pass. 

Booth,  Street  Railways,  g  80& 

Ilefendant  was  not  bound  to  anticipate  the 
negligence  of  the  deceased,  and  had  a  right  to 
act  upon  the  assumption  that  he  would  move 
to  one  side  and  permit  the  train  to  pass. 

Lake  Shore  it  M.  S.  B.  Co.  v.  Miller,  25 
Mich.  279:  Moore  v.  Philadelphia,  W.  db  B,  B 
Co.  108  Pa.  849;  Yancey  v.  Wahash,  St.  L.  A 
P.  B.  Co.  98  Mo.  438;  Holmes  v.  South  Pacific 
Coast  B.  Co,  97  Cal.  164. 

It  was  the  duty  of  the  deceased,  if  he  pro- 
posed io  run  along  defendant's  track  in  the  di- 
rection in  which  he  must  have  known  that  the 
trains  of  cars  were  running  every  few  minutes, 
to  look  backward  as  well  as  forward,  and  if 
necessary  to  listen  so  that  he  might  know  when 
a  train  was  coming  and  move  off  the  tnck  on 
the  approach  of  the  train  and  permit  it  to  pass 
without  stopping  or  slowing  up. 

Glascock  V.  Central  P,  B.  Co,  73  CaL  187; 
TrouMiair  v.  Pacilic  Coast  8.  S,  Co,  80  Cal. 
521;  Esrey  v.  Southern  Pae.   Co.  88  Cal.  899j 


NOTV.— As  to  neglisrence  in  running  a  cable  car 
too  closely  behind  a  bufrfry  on  the  track,  see  Hicks 
V.  Oitiasens'  K.  Co.  (Mo.)  25  L.  K.  A.  508  (annotated 
on  the  question  of  street-car  collisions  with  vehicles 
or  hordes*. 

For  injury  to  a  pedestrian  by  a  street  car  over- 
taking him,  see  Montgomery  v.  Lansing  City  Elec- 
Co.  (Mich.)  29  L.  R.  A.  287. 
A. 


As  to  contributory  netrlifrence  of  persons  in- 
jured by  street  cars,  see  also  Newark  Pass.  R.  Co. 
V.  Blocb  (N.  J.)  22  L.  R.  A.  874,  and  cases  cited  in 
note:  also  McGee  v.  Consolidated  Street  R.  Co. 
(Mich.)  28  L.  R.  A.  800;  Cincinnati  Street  R.  Co.  v. 
SoeJl  (Ohio)  82  L.  R.  A.  276. 
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BolmeM  V.  South  Pae.  Coast  R,  Co,  97  Cal. 
161;  lUinoit  C.  B,  Co.  ▼.  Hall,  72  HI  222; 
Baltimore  di  O,  H.  Co.  v.  IMpew,  40  Ohio  St. 
127;  Carton  v.  Federal  Street  it  F.  V.  R.  Co. 
147  Pa.  219.  15  L.  R.  A.  267;  MeClain  v. 
Brooklyn  City  B.  Co.  116  N.  Y.  459;  Sehulte 
y.Hew  Orleans  City  d  L.  B.  Co.  44  La.  Add. 
509;  Booth,  Street  Railways,  g  818. 

Being  a  man  in  full  poasessioa  of  his  facul- 
ties,— having  perfect  sight  and  hearing,— being 
an  experienced  rider  on  the  bicycle  and  having 
the  ability  to  leave  the  track  in  an  instant,  he 
was  inexcusably  negligent  in  not  keeping  out 
of  the  way  of  the  train.  His  own  gross  negli- 
gence was  not  only  the  cause  but  the  sole  cause 
of  his  death. 

OlaKoek  V.  Central  P.  R.  Co.  wpra;  KeUey 
V.  Hannibal  d  St.  J.  B.  Co.  75  Mo.  188;  Balti- 
more d  O.  B.  Co.  V.  Depeu),  40  Ohio  St.  181: 
Holmes  v.  South  Pae.  Coaet  B.  Co.  97  Cal.  161; 
Pittsburffh,  Ft.  W.  d  C.  H.  Co.  v.  CoUins,  87 
Pa.  405.  88  Am.  Rep.  871;  Baltimore  A  0.  B. 
Co.  V.  y^hitaere,  85  Ohio  St.  627;  Kefnna  v. 
Central  P.  B.  Co.  101  Cal.  26. 

The  motorman  acted  in  the  reasonable  be- 
lief that  deceased  had  ample  time  and  oppor- 
tunity after  being  fully  warned  of  the  approach 
of  the  train  to  get  out  of  the  way,  and  he  lost 
his  life  solely  through  his  own  negligence,  and 
the  court  should  have  instructed  the  jury  that 
the  evidence  would  not  justify  them  in  finding 
for  the  plaintiffs. 

Qeary  v.  Simmons,  89  Cal.  224;  Vanderford 
V.  Foster,  65  Cal.  49;  Fagundes  v.  Central  P. 
B.  Co.  79  Cal.  97,  8  L.  ft.  A.  8;  Toulouse  v. 
Pare,  108  Cal.  252. 

Plaintiffs  had  no  ri^ht  to  recover  because  of 
the  contributory  negligence  of  the  deceased, 
even  if  it  were  conc^^  that  defendant's  em- 
ployees were  negligent. 

Delaware,  L.  dk  W.  B.  Co.  v.  Converse,  189  U. 
8.  472.  85  L.  ed.  216;  Hag^  v.  Southern  Pae. 
Co.  98  Cal.  809;  Holmes  v.  South  Pae.  Coast  B. 
Co.  supra;  Dams  v.  California  Street  Cable  B. 
Co.  105  Cal.  181;  Pepper  v.  Southern  Pae.  Co. 
105  Cal.  889. 

The  doctrine  that  the  negligence  of  the  per- 
son injured  is  no  defense  when  it  appears  that 
the  defendant  after  becoming  aware  of  the 
peril  of  the  person  injured  might  bv  the  use  of 
reasonable  diligence  have  prevented  the  injury, 
does  not  apply  where  the  person  injured, 
though  conscious  of  his  danger,  deliberately 
refuses  to  take  anv  steps  for  bis  own  safety. 

aBrien  v.  MeOlinchy,  68  Me.  552;  Kirtley 
V.  Chicago,  M.  A  St.  P.  Co.  65  Fed.  Rep.  886; 
Hfilmes  V.  South  Pae.  Coast  B.  Co.  97  Cal. 
169. 

Deceased  must  be  held  to  have  known  of 
the  approaching  train,  and  to  have  heard  the 
bell  and  the  loud  calls  of  motorman  and  pas- 
sengers. 

Patterson,  Railway  Accident  Law,  §  58; 
Pennsylvania  B.  Co.  v.  Henderson,  48  Pa.  449; 
Chicago  di  E.  T.  R.  Co.  v.  Hedges,  118  Ind.  5; 
Kenna  v.  Central  P.  B.  Co.,  and  Pepper  v. 
Southern  Pae.  Co.  supra. 

Where  the  injury  is  not  wantonly  or  wil- 
fully inflicted  the  ordinary  rule  applies  that 
contributory  negligence  on  the  part  of  the 
person  injured  is  a  bar  to  an  action  for  dam- 
ages. 

Maumus  v.  Champion,  40  Cal.  121;  Tennen- 
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brock  V.  South  Pae.  Coast  B.  Co.  69  Cal.  269; 
Williams  v.  Southern  P.  B.  Co.  72  Cal.  120;. 
Glascock  V.  Central  P.  B.  Co.  78  Cal.  187; 
Trousclair  v.  Pacific  Coast  S.  S.  Co.  bO  Cal. 
526;  Hager  v.  Southern  Pae.  Co.  supra. 

Where  the  negligence  of  the  person  injured 
is  a  proximate  cause,  and  is  subsequent  in  time 
to  the  negligence  of  the  person  who  inflicts  the- 
injury,  there  can  be  no  recovery. 

Beach,  Contrib.  Neg.  g  1^;  Irufin  v.  Sprigg,. 
6  Gill,  200,  46  Am.  Dec.  667;  Gothard  v.  Ala- 
bama G.  S.  B.  Co.  67  Ala.  114;  Toledo,  P.  d 
W.  B.  Co.  V.  Pindar,  58  III.  447,  5  Am.  Rep. 
57;  Hoehl  v.  Muscatine,  57  Iowa,  444;  Macon 
d  W.  B.  Co.  V.  Winn.  19  Ga.  440;  Walsh  v. 
MissisHppi  Valley  Transp.Co.  52  Mo.  484;  Bich- 
mond  d  D.  B.  Co.  v.  Anderson,  81  Gratt.  812, 81 
Am.  Rep.  750;  Dudley  v.  Camden  d  P.  Ferry- 
Co.  45  N.  J.  L.  868,  46  Am.  Rep.  781. 

Nor  does  the  exception  to  the  rule  exist 
where  the  neglieence  of  the  party  inflicting  the- 
injury  and  that  of  the  person  injured  are  con- 
temporaneous. 

Bigelow,  Torts,  811;  Zimmerman  v.  Hanni- 
bal dSt.  J.  B.  Co.  71  Mo.  476;  Fraterv.  South 
db  North  Ala.  B.  Co.  81  Ala.  185.  60  Am.  Rep. 
145;  Murphy  v.  Deane.  101  Mass.  4M,  8  Am. 
Rep.  390;  Holmes  v.  South  Pae.  Coast  B.  Co. 
97  Cal.  161. 

The  qualiflcation  of  the  rule  as  of  the  effect 
of  contributory  negligence,  first  adopted  in- 
Davies  v.  Mann,  is  founded  upon  the  idea  that 
the  contributory  negligence  of  the  person  on 
whom  the  inlury  is  inflicted  is  only  a  remote- . 
cause  of  the  injury. 

Davies  v.  Mann,  10  Mees.  &  W.  546;  Kirt- 
ley V.  Chicago,  M.  d  St.  P.  B.  Co.  65  Fed. 
Rep.  886;  Patterson,  Railway  Accident  Law, 
§  58;  Holmes  v.  South  Pae.  Coast  B.  Co.  supra. 

The  test  is,  Did  the  negligence  of  the  party 
injured  contribute  directly  and  approximately 
to  the  injury? 

Cooley,  Tons,  674;  Pierce.  Railroads,  828;: 
Thotnpson  v.  Flint  d  P.  M.  B.  Co.  57  Mich.. 
800;  Cremer  v.  Portland.  86  Wis.  92;  Strong 
V.  Sacramento  di  P.  R.  Co.  61  Cal.  826. 

Mr.  William  J.  Hunsaker^  for  respond- 
ents: 

Whether  or  not  under  the  circumstances  as> 
developed  by  the  evidence  the  servants  of  the 
I  defendant  were   guilty  of   negligence  was  a. 
question  solely  for  the  jury. 

Whether  or  not  the  deceased  was  guilty  of 
contributory  negligence  was  a  question  which 
could  only  be  determined  by  the  jury. 

Conceding  the  deceased  was  guilty  of  con- 
tributory negligence  in  not  leaving  the  track 
before  the  car  reached  him,  still  the  question 
whether,  after  his  danger  became  apparent  tO' 
the  motorman  he  could  have  stopped  the  car 
and  avoided  the  injury  to  Everett,  was  a  ques- 
tion which  alone  could  be  determined  by  the 
jury. 

Contributory  negligence  was  not  a  defense 
in  this  case  unless  it  was  the  direct  and  proxi- 
mate cause  of  the  injury,  and  it  was  for  the 
jury  to  determine  whether  or  not,  notwith- 
standing the  contributory  negligence  of  the 
deceased,  if  he  was  negligent  the  defendant's 
servants  were  guilty  of  either  a  want  of  ordina- 
ry care  or  of  careless  and  wanton  conduct  in  not 
stopping  the  car  after  it  appeared  or  should 
have  appeared,  to  those  in  charge  of  the  car^. 
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118  reasonable  men,  that  tbe  deceased  was  in 
iromineDt  danger,  and  that  he  apparently  did 
not  apprehend  such  danger;  for  it  was  then 
tbe  duty  of  those  in  charge  of  the  car  to  have 
brought  the  car  under  control  and  to  stop  the 
same,  if  necessary,  in  order  to  have  prevented 
tbe  injury. 

The  evidence  was  such  that  the  jury  mtirht 
find  that  even  though  the  deceased  was  guilty 
of  contributory  negligence,  yet  that,  after  his 
danger  became  imminent  and  known  to  the 
person  in  charge  of  the  car,  he  could  by  theez- 
-ercise  of  reasonable  diligence  have  stopped  the 
car  and  prevented  the  injury,  and  there  being 
evidence  which  would  support  such  a  theory 
of  the  case,  it  was  proper  to  submit  it  to  the 

Van  Praag  v.  Qale,  107  Cal.  488;  Davu  v. 
Faeiflc  Power  Co,  107  Cal.  563;  Schierhold  v. 
Iforth  Beach  A  M.  R.  Co.  40  Cal.  447;  Etrey 
V.  Southern  Pae,  Co.  103  Cal.  541;  MeNamara 
V.  North  P.  R.  Co.  50  Cal.  581;  Fernandes 
T.  Sacramento  City  R.  Go.  52  Cal.  45;  Dvfour  v. 
Central  P.  R.  Co.  67  Cal.  819;  WiUon  v. 
iSouthern  P.  R.  Go.  63  Cal.  164:  Swain 
V.  Fourteenth  Street  R.  Co.  98  Cal.  179;  Daries 
T.  Oceanic  S.  S.  Co.  89  Cal.  280;  DrigeoU  v. 
Market  Street  CabU  R.  Co.  97  Cal.  558;  Carr 
V.  Eel  River  <fe  E.  R.  Co.  98  Cal  866.  21  L.  R. 
A.  354;  Raub  v.  Lo9  Angeles  Terminal  R.  Co. 
108  Cal.  478;  Whalen  v.  Areata  d  M.  R.  R. 
Co.  92  Cal.  669;  Smith  v.  Occidental  d  0.  S. 
S.  Co.  91)  Cal.  462;  Stephenson  v.  Southei-n  Pac. 
Co.  102  Cal.  148;  Delaware.  U  <ft  W.  R.  Co.  v. 
Conreree,  189  U.  8.  469,  85  L.  ed.  213;  Noyes 
V.  Southern  P.  R.  Co.  92  Cal.  285:  Grand 
Trunk  R.  Co.  v.  If>es.  144  U.  8.  408.  86  L.  ed. 
485;  Cameron  v.  Union  Trunk  Line,  10  Wash. 
507;  Wallace  v.  Suburban  B.  Co.  26  Or.  174, 
25  L.  R.  A.  668;  Lynam  v.  Union  R.  Co.  114 
Mass.  b8:  Thatcher  v.  Central  Traction  Co.  166 
Pa.  66:  Lake  Roland  Elev.  R.  Co.  v.  McKevten, 
«0  Md.  598;  DriscoU  v.  West  End  Street  R.  Co. 
159  Mass.  142:  Oallagher  v.  Coney  Islanfl  &  B. 
R.  Co.  24  N.  Y.  8.  R.  746;  Buhrens  v.  Dry 
Dock,  E.  B.  <fe  B.  R.  Co.  58  Hun,  571:  a  Toole 
V.  Central  Park,  N.  A  E.  R.  R.  Co.  85  N.  Y.  8, 
R.  591:  Quinn  v.  Atlantic  Are.  R.  Co.  84  N. 
Y.  t*.  R  801;  Mackie  v.  Brooklyn  City  R.  Co. 
10  Misc.  4:  KeUy  v.  Brooklyn  Heights  R.  Co.  12 
Misc.  568;  Pofte  v.  Kansas  City  Cable  R.  Co. 
■W  Mo.  400:  DaUas  Rapid  Transit  R.  Co.  v. 
EUiott,  7  Tex.  Civ.  App.  216;  Rascher  v.  East 
Detroit  di  G.  P.  R  Co.  90  Mich.  413;  Mills  v. 
Brooklyn  City  R.  Co.  10  Misc.  1  Jofies  v. 
Brooklyn  Heights  R.  Co.  Id.  548;  Watson  v. 
Minneapolis  Street  R.  Co.  58  Minn.  551;  Omaha 
Street  R.  Co.  v.  Duvall.  40  Neb.  29;  Omaha 
Street  R.  Co.  v.  Loehneisen,  Id.  87;  Patterson 
V.  Townsend,  91  Iowa,  725,  Appx. 

A  bicycle  is  a  vehicle,  and  a  person  riding 
one  upon  the  public  highway  has  the  same 
rights  in  so  doing  as  persons  using  other  ve- 
hicles. 

Thompson  v.  Dodge,  58  Minn,!555,  28  L.  R. 
A.  60S. 

The  degree  of  care  required  of  a  person  at 
the  crossing  of  a  highway  of,  or  walking  or 
driving  upon,  an  ordinary  steam  railroad  is  not 
tbe  teat  of  care  required  in  crossing  the  track 
of  or  driving  or  walking  along  a  street  railroad 
in  a  public  street. 

Beach,  Contrib.  Neg.  §§  288-290;  Cooke  v. 
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Baltimore  Traction  Co.  80  Md.  561;  Shea  v.  St, 
Paul  City  R.  Co.  50  Minn.  895. 

Street  railways  have  no  exclusive  right  to 
the  use  of  the  part  of  the  street  covered  by 
their  tracks,  but  all  persons  have  the  right  to 
use  the  street  for  the  purposes  for  which  streets 
are  ordinarily  used;  nor  bad  the  defendant  any 
rights  superior  to  those  of  the  deceased  in  that 
portion  of  the  public  street  between  the  tracks. 

Shea  V.  Potrero  <fc  B.  V.  R.  Go.  44  Cal  414; 
Robinson  v.  Western  P.  R  O?.  48  Cal.  409; 
SuHiin  V.  Fourteenth  Street  R.  Co.  98  Cal.  179; 
Dallas  Rapid  Transit  R.  Co.  v.  Elliott,  7  Tex. 
Civ.  App.  216;  Dallas  Rapid  Transit  R.  Go.  v. 
Dvnlap,  Id.  471;  Rascher  v.  East  Detroit  db  G. 
P.  R.  Co.  90  Mich.  418;  Cincinnati  Street  R, 
Co.  y.  WJiitctmb,  66  Fed.  Rep.  915:  Galveston 
City  R.  Co.  V.  Hewitt,  67  Tex.  478,  60  Am. 
Rep.  82;  San  Antonio  Street  R.  Co.  Y.Meehler, 
87  Tex.  62H,  AfHrming  29  8.  W.  202;  Bumbird 
V.  Union  Street  R.  Co.  110  Mo.  76:  Buhrens 
V.  Dry  Dock,  E.  B.  d  B.  R.  Co.  58  Hun,  571; 
Newark  Pass.  R.  Go.  v.  Block,  55  N.  J.  L.  605, 
22  L.  R  A.  378;  Cooke  Y.Baltimore  Traction  Go, 
supra;  Lake  Roland  Elev.  R.  Go.  v.  McEeioen^ 
80  Md.  598;  Watson  v.  Minneapolis  Street  R. 
Co.  58  Minn.  551;  Omaha  Street  B.  Go.  v.  Du- 
vaU,  40  Neb.  29. 

The  law  imposes  upon  the  defendant  the 
duty  of  employing  competent  and  careful  per- 
sons to  manage  and  control  its  cars  while  run- 
ning on  its  track,  and  it  was  the  duty  of  the 
rootorman  in  charge  of  the  car  to  exercise 
proper  care  and  keep  a  proper  lookout  in 
order  to  avoid,  if  possible,  all  accident  and 
injury. 

Bnoth.  Street  Railways,  §§805,  806;  Shea  v. 
Potrero  d  B.  V.  R.  Co.,  and  Swain  v.  Four- 
teenth Street  R  Go.  supra;  Dufour  v.  Central 
P.  R.  Co.  67  Cal.  819;  Sears  v.  SeatUe  Consol, 
Street  R.  Co.  6  Wash.  227:  Dallas  Rapid  Tran- 
sit R,  Go.  V.  Dunlap,  supra:  Pope  v.  Kansas 
City  Cable  R.  Co.  99  Mo.  400;  Brooks  v.  Lin- 
coln Street  B.  Go.  22  Neb.  816;  Cincinnati 
Street  R.  Co.  v.  Whitcomb,  supra;  CHieens^ 
Street  R.  Co.  v.  lA}we,  12  Ind.  App.  47;  Chicago 
City  R.  Co.  V.  Robinson,  127  III.  11,  4  L.  R.  A. 
126;  Hays  v.  Gainesville  Street  R.  Co.  70  Tex. 
602;  Newark  Pass.  R.  Co.  v.  Block,  and  Hum- 
bird  V.  Union  Street  R.  Co.  supra;  Winters  v. 
Kansas  City  Cable  R.  Co.  99  Mo.  509,  6L.  R 
A.  586;  Cambeis  v.  Third  Ave.  R.  Co.  1  Misc. 
158;  Citizens'  Street  R  Go.  v.  Steen,  42  Ark. 
821;  Galveston  City  R.  Co.  v,  Heiritt,  Q7  Tex. 
478.  60  Am.  Rep.  82;  Hays  v.Oainesville  Street 
R.  Co.  70  Tex.  602;  San  Antonio  Street  R.  Go, 
V.  MeehUr,  87  Tex.  628.  Affirming  29  8.  W. 
202:  Bunyan  v.  Citizens^  R.  Co.  127  Mo.  12; 
Baltimore  Traction  Co.  v.  Wallace,  77  Md.  485; 
Montgomery  v.  Lansing  City  Electric  R.  Go. 
108  Mich.  46,  29  L.  R.  A.  287;  Cooke  v.  Balti- 
more Traction  Co.  80  Md.  551;  Watson  v.  Min- 
neapolis  Street  R.  Co, ,  and  Omaha  Street  R  Co. 
V.  Duvall,  supra. 

A  recovery  may  be  bad  in  an  action  against 
a  railroad  company  for  injuries  sustained,  not- 
withstanding the  negligence  of  tbe  person  in- 
jured exposed  him  to  the  danger  which  re- 
sulted in  his  injurv,  if  the  defendant  after 
becoming  aware  of  his  danger  failed  to  use  or- 
dinary care  to  avoid  injuring  him. 

Esrey  v.  Southern  Pac.  Co.  108  Cal.  541; 
WiUiams  v.  Southern  P.  R   Go.   72  Cal.  120; 
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Needham  v.  San  Francisco  &  8.  J,  R.  Co,  37 
-Cal.  409;  BMnwn  v.  Western  P.  R,  Co.  48  Cal. 
409;  Holmesv.Sovth Pac. Coast /?. C<?.97Cal.iai; 
Sicain  v.  Fourteenth  Street  R.  Co.  93  Cal. 
179;  aCaUaghan  v.  Bode,  84  Cal.  489;  Kansas 
P.  R.  Co,  V.  Cranmer,  4  Colo.  524;  Citizens* 
Street  R.Co.y.  Steen,  42  Ark.  321;  Qulf,  C. 
<fe  8.  F.  R.  Co,  V,  Lankford,  88  Tex.  499;  Uoyd 
V.  St.  Louis,  I,  M,  d  S,  R.  Co,  128  Mo.  595, 
Affirmed  in  Banc  in  81  S.  W.  110;  San  An- 
tonio Street  R.  Co,  v.  Mechler,  87  Tex.  628; 
Savannah,  T,  &  I,  of  H,  R.  Co,  v.  Bryan,  94 
Ga.  682;  Lake  Roland  Elev.  R.  Co,  ▼.  AfeKewen. 
SO  Md.  693;  Kansas  P.  R,  Co.  ▼.  Whipple,  39 
Kan.  531;  Hanton  v.  Missouri  P,  R,  Co.  104 
Mo.  381;  Cincinnati  Street  R.  Co,  ?.  Whitcomb, 
68  Fed.  Rep.  915;  Inland  db  S,  Coasting  Co.  v. 
Tolson,  139  U.  S.  551.  85  L.  ed.  270;  Hays  v, 
Gainesville  Street  R.  Co,  70  Tex.  602;  aTooU 
V.  Central  Park,  N.  db  E.  R.  R,  Co.  85  N.  Y. 
S.  R.  591;  Texas  A  P,  R.  Co,  v.  Hfolan,  62  Fed. 
Rep.  562;  Citizen^  Street  R.  Co.  v.  Lov>e,  12 
Ind.  App.  47;  Houston  City  Street  R.  Co.  y, 
Woodlock  (Tex.  Civ.  App.)  29  8.  W.  817; 
Omaha  Street  R  Co,  v.  Duvall,  40  Neb.  29; 
Montgomery  v.  Lansing  City  Electric  R,  Co, 
sttpra;  Orr  v.  Cedar  Rapids  &  M,  C,  R.  Co. 
-(Iowa)  62  N.  W.  861;  Denter  db  B,  P,  Rapid 
Transit  Co.  v.  Dwyer,  8  Colo.  App.  408;  Wal- 
lace y.  Suburban  R  Co.  26  Or.  174.  25  L.  R.  A. 
^63;  Baltimore  Traction  Co.  y.  Wallace,  77 
Md.  435;  Oumb  v.  Twenty- Third  Street  R.  Co, 
26  Jones  &  8.  1;  Femandes  y.  Sacremento 
City  R,  Co.  62  Cal.  45;  Wilson  y.  Southern  P. 
R,  Co.  62  Cal.  164;  Davies  y.  Oceanic  S,  S.  Co. 
«9  Cal.  280. 

Where  a  motorman  in  charge  of  an  electric 
car  sees  a  person  riding  on  a  bicycle  on  the 
track  ahead  of  him,  haying  crossed  over  to 
4uch  track  to  avoid  a  car  approaching  from 
the  opposite  direction,  and  after  having 
■sounded  an  alarm  by  ringing  the  bell,  the  per- 
son on  the  bicycle  pays  no  attention  to  the 
alarm  given  and  to  all  appearance  has  no 
knowledge  of  the  approach  of  the  car  behind 
him.  and  all  these  facts  are  obvious  to  the  man 
in  charge  of  the  car,  and  he  still  continues  to 
run  his  car  at  a  rate  of  speed  of  12  miles  an 
hour  or  thereabouts  with  a  heavily  loaded  train 
without  any  attempt  to  check  the  speed  of  his 
car  or  to  bring  it  under  control,  or  to  prepare 
to  stop  if  necessary  to  avoid  a  collision  until  he 
is  so  near  the  person  that  it  is  impossible  by 
the  use  of  the  appliances  at  his  command  to 
«top  his  car  and  avoid  an  inevitable  collision, — 
such  conduct  on  the  part  of  the  motorman  is 
wilful  and  wanton^t  is  deliberate. 

Esrey  v.  Southern  P.  Co.  108  Cal.  M\\  Swain 
▼.  Fourteenth  Street  R.  Co.  93  Cal.  179;  Mont- 
Syomery  v.  Lansing  City  Electric  R.  Co.  103 
Mich.  46,  29  L.  R.  A.  287;  Sears  v.  Seattle 
O^nsol.  Street  R.  Co,  6  Wash.  227;  Orr  v. 
Cedar  Rapids  dt  M.  C.  R.  Co.  (Iowa)  62  N.  W. 
«ol;  Grand  Trunk  R,  Co.  v.  Ives,  144  U.  S. 
408,  36  L.  ed.  485. 

If  the  motorman  saw  the  danger  and  peril 
which  surrounded  the  deceased,  and  failed  to 
exercise  ordinary  care  for  his  safety,  deceased's 
previous  contributory  negligence  in  having  ex- 
posed himself  to  danger  would  not  defeat  a  re- 
covery. 

Esrey  v.  Southern  P.  Co,  108  Cal.  541;  Strong 
▼.  Sacramento  db  P,  R.  Co.  61  Cal.  326;    '^ 
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V.  City  R  Co.  60  Cal.  629;  Meeks  v.  Southern 
P.  R.  Co.  56  Cal.  518,  88  Am.  Rep.  67;  Flynn 
v.  San  Francisco  db  S,  J.  R.  Co,  40  Cal.  14,  6 
Am.  Rep.  595:  Kline  v.  Central  P,  R,  Co,  .87 
Cal.  400,  99  Am.  Dec.  282;  Needham  v.  San 
Francisco  db  S,  J.  R,  Co.  87  Cal.  409;  Robinson 
v.  Western  P.RCo,^  Cal.  409. 

On  petition  for  rehearing. 

The  decision  of  department  is  rested  solely 
upon  the  erroneous  assumption  that  it  was  neg- 
ligence per  se  for  the  deceased  to  travel  wiui 
his  bicycle  upon  that  portion  of  the  public 
highway  occupied  by  the  tracks  of  the  street- 
railway  company,  and  that  the  company's  duty 
to  avoid  running  him  down  and  killing  him 
was  no  greater  than  that  of  a  steam  railroad 
company  to  a  trespasser  upon  its  tracks. 
This  is  not,  and  in  the  very  nature  *of  things 
cannot  be,  true. 

Shea  v.  Pdtrero  db  B.  V,  R.  Co.  44  Cal.  414; 
Swain  v.  Fourteenth  Street  R,  Co.  93  Cal.  179; 
DriscoU  v.  Market  Street  CaMe  R.  Co.  97  Cal. 
558;  Mahoney  v.  San  Francisco  dt  S,  M.  R.  Co, 
110  Cal.  471;  Bailey  v.  Market  Street  Cable  R, 
Co,  110  Cal.  820;  Cooke  v.  Baltimore  Traction 
Co.  80  Md.  551;  Holmgrens.  Twin  City  Rapid 
Transit  Co,  61  Minn.  85;  Shea  v.  St.  Paul  City 
R,  Co,  50  Minn.  895;  Bobbins  v.  SpHngfield 
Street  R.  Co,  165  Mass.  80;  Benjamin  v.  Holyoke 
Street  R,  Co.  160  Mass.  3;  Fleckenstein  v.  Dry 
Dock,  E,  B.  db  B,  R.  Co,  105  N.  Y.  655;  Chi 
cago  City  R.  Co.  v.  Robinson,  127  III.  9.  4  L.  R. 
A.  126;  Heffran  v.  Brooklyn  Heights  R,  Co.  8 
Misc.  41;  Oma/ia  Street  R.  Co,  v.  DuvaU,  40 
Neb.  29;  Booth,  Street  Railways,  §  805;  Beach, 
Contrib.  Neg.  §  288;  Lake  Roland  Elev.  R,  Co. 
V.  McKewen,  80  Md.  598. 

It  is  no  part  of  the  plaintiff's  case  to  prove  an 
absence  of  contributory  negligence,  but  con- 
tributory negligence  is  defensive  matter  the 
burden  of  affirmatively  proving  which  is  upon 
the  defendant. 

Robinson  v.  Western  P.  R.  Co,  48  Cal.  409; 
MacDougall  v.  Central  R.  Co,  68  Cal.  481;  Mc- 
Quilken  v.  Central  P,  R.  Co.  50  Cal.  7;  Magee 
V.  North  Pacific  Coast  R.  Co.  78  Cal.  480. 

Instead  of  appellant  being  relieved  from  the 
exercise  of  proper  care  by  reason  of  its  use  of 
electricity  rather  than  horses  for  the  purpose  of 
moving  its  cars,  the  dangerous  character 
of  electricity  as  a  motive  power  imposed  upon 
the  servants  of  the  appellants  the  duty  of  exer- 
cising additional  care  and  foresight  to  avoid  , 
injury  to  travelers  upon  the  highway. 

Cooke  V.  Baltimore  TVaction  Co. ,  and  Omaha 
Street  H.  Co.  v.  DuvaU.  supra;  Sears  v.  Seattle 
Consol.  Street.  R,  Co.  6  Wash.  227;  Hicks  v. 
Citizens'  R,  Co.  124  Mo.  116,  25  L.  R.  A  508; 
Gvlf,  C,  db  S.  F.  R.  Co.  V.  Walker,  70  Tex. 
126;  Morgan  v.  Cox,  22  Mo.  373,  66  Am.  Dec. 
623. 

The  motorman  of  appellant  did  not  dis- 
charge the  duty  of  the  company  to  the  deceased 
by  merely  ringing  the  bell  and  sounding  the 
gong,  but  when  it  became  apparent  to  the 
motorman  that  the  deceased  did  not  hearor  pav 
any  attention  to  the  signals  given  it  was  his 
duty  to  bring  his  car  under  control,  and  even 
to  stop  it.  if  necessary,  to  avoid  a  collision;  and 
his  failure  to  do  so  was  actionable  negligence 
on  the  part  of  appellant 

Sears  v.  Seattle  Consol.  Street  R,  Co.  supra; 
&  Redf.  Neg.  §  483;   Robinson  v. 
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We^ern  P,  R  Co.  48  Cal.  400;  Houston  CUy 
Street  R,  Go,  v.  Woodlock  (Tex.  Civ.  App.)  29 
8.  W.  817;  Bunyan  v.  Citizens*  R.  Co.  127  Mo. 
12;  Hieks  v.  Oitieen^  R.  Co.  supra;  McCleUan 
V.  Ft,  Wayne  <Sb  B,  I.  R.  Co.  (Mich.)  2  Del.  L. 
N.  59;  Citizens^  Street  R.  Co.  v.  Lowe,  12  Ind. 
App.  47:  Doyle  v.  West  End  Street  R.  Co.  161 
Mass.  588;  Pope  v.  Kansas  City  Cable  R.  Co. 
99  Mo.  400. 

The  court  did  not  err  in  denying  appellant's 
motion  for  a  judgment  of  nonsuit,  and  the 
questions  of  negligence  and  contributory  neg- 
ligence were  properly  submitted  to  the  jury. 

Femandes  v.  Sacramento  City  /?.  Co.  52  Cal. 
46;  Franklin  v.  Southern  California  Motor 
Road  Co.  85  Cal.  68;  Cross  v.  California  Street 
Cable  R.  Co.  102  Cal.  818;  Raub  v.  fjos  Angeles 
Terminal  R.  Co.  108  Cal.  478;  Mullin  v.  Cali- 
fornia Horseshoe  Co.  105  Cal.  77;  Oiraudi  v. 
EleeiHe  Improv.  Co.  107  Cal.  120,  28  L.  R.  A. 
596;  VanPraag  v.  Oale,  107  Cal.  488;  Davis  v. 
Pacific  Power  Co.  Id.  568;  Thatcher  v.  Central 
Traction  Co.  166  Pa.  66;  Holmgren  v.  Twin  City 
Rapid  Transit  Co.  61  Minn.  85;  Bunyanv.  Citi- 
zens' R.  (Jo.  supra;  Kreis  y.  Missouri  P.  R.  Co. 
181  Mo.  588;  Omaha  Street  R.  Co.  v.  lA)ehneisen, 
40  Neb.  87;  Lake  Roland  Elev.  R.  Co.  v.  Me 
Kewen,  80  Md.  598:  Shea  v.  St.  Paul  City  R. 
Co.  50  Minn.  895;  Clark  Thread  Co.  v.  BenneU 
(N.  J.  L.)  83  Atl.  404. 

Van  Fleet*  J.,  filed  the  following  opinion: 

Verdict  and  judgment  were  for  plaintiffs, 
and  defendant  appeals  from  the  judgment  and 
an  order  denying  its  motion  for  a  new  trial. 

The  action  was  by  the  widow  and  minor 
child  of  one  Charles  E.  Everett,  deceased,  to 
recover  damages  for  the  death  of  the  latter, 
caused  by  his  being  run  over  by  an  electric 
car  operated  by  the  defendant  on  its  street 
railroad  io  the  city  of  Los  Angeles,  and  al- 
leged to  have  been  through  defendant's  negli- 
gence. At  the  conclusioD  of  plaintiff's  evi- 
dence in  chief,  defendant  moved  the  court  for 
a  nonsuit,  on  the  grounds,  substantially,  that 
the  evidence  wholly  failed  to  show  negligence 
on  the  part  of  the  defendant,  but  did  establish 
affirmatively  that  deceased  came  to  his  death 
through  his  own  negligence,  contributing  di- 
rectly and  proximately  thereto.  The  court  de- 
nied the  motion,  to  which  rulinf^ defendant  ex- 
cepted, and  this  exception  constitutes  the  only 
material  question  in  the  case. 

The  evidence  in  behalf  of  plaintiffs  tended 
to  show  that  the  deceased,  at  the  time  of  the 
accident  resulting  in  his  death,  which  was  on 
October  17,  1894,  was  forty  years  of  age,  in 
good  health,  and  in  full  possession  of  his  facul- 
ties, having  good  eyesight  and  unimpaired 
hearing. 

He  was  an  experienced  rider  of  the  bicycle, 
bad  owned  one  of  those  vehicles  three  or  four 
years,  and  used  it  every  day.  On  the  date  in 
question,  about  1  o'clock  in  the  afternoon,  or 
a  little  thereafter,  deceased  was  on  his  bicycle, 
riding  along  McClintock  avenue,  in  a  suburb 
of  Los  Angeles,  known  as  "University."  on  a 
portion  of  the  street  where  ran  a  double  line 
of  defendant's  railway,  one  line  used  for  south- 
bound and  the  other  for  northbound  cars.  He 
wns  going  south  at  the  time,  and  traveling  at 
^e  of  about  6  miles  an  hour.  Following 
'd  going  in  the  same  direction  on  the 
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south-bound  track,  was  a  train  of  defendant's 
cars,  consisting  of  an  electric  motor  car  and  a 
trailer,  heavily  loaded  with  passengers  going 
out  to  the  race  track.  This  train  was  running 
at  its  ordinary  rate  of  about  10  miles  an  hour. 
When  deceased  was  first  observed  by  those  <  n 
the  train,  he  was  between  a  block  and  a  half 
and  two  blocks  ahead  of  the  train,  and  was 
riding  between  the  rails  of  the  north-bound 
track. 

He  continued  on  this  track  for  some  distance, 
when  he  crossed  over  to  the  south-bound  track, 
apparently  to  avoid  an  approaching  car  going 
north,  and  continued  on  his  course,  riding  be- 
tween the  rails  of  the  latter  track.  At  this 
time  he  was  something  over  half  a  block  in  ad- 
vance of  the  south- bound  train,  but  the  latter 
was  rapidly  overtaking  him;  and  when  the 
north-bound  car  passed  him,  which  was  at  a 
point  a  short  distance  south  of  where  the  south- 
bound train  then  was,  passengers  on  the  for- 
mer, evidently  noting  the  rapid  approach  of 
the  train,  called  out  a  warning  to  deceased  to 
apprise  him  of  danger;  and  at  about  the  same 
time,  when  the  train  was  within  from  20  to  40 
feet  from  him  (the  estimates  of  the  witnesses 
varying  on  this  point)  the  motorman  on  the  lat- 
ter rang  his  gong,  and.  together  with  several 
of  the  passengers,  cried  out  to  deceased  to  *  'get 
off  the  track,"  **look  out,"  and  other  words  of 
like  import.  These  warnings,  although  dis- 
tinctly heard  by  a  witness  standing  on  the 
street  some  four  or  five  times  as  far  from  the 
train  as  deceased  then  was,  were  either  unheard 
by  him,  or  totally  unheeded,  as  he  was  not  ob- 
served to  look  back  or  turn  his  head,  or  attempt 
to  turn  or  increase  the  speed  of  his  bicycle. 
Thereupon  the  motorman,  when  within  about 
10  to  20  feet  of  deceased,  reversed  the  current, 
and  applied  the  brakes,  and  endeavored  to 
stop  the  train,  but  did  not  succeed  in  time  to 
avoid  running  deceased  down:  and  he  was 
struck  by  the  moter,  and  killed.  At  no  time 
from  the  time  be  was  first  seen  riding  ahead 
of  the  train  was  deceased  observed  to  turn  his 
head,  or  look  back,  until  just  as  the  train  was 
upon  him,  when  he  partly  turned  his  head,  and 
turned  his  wheel  a  little  to  the  right,  but  not 
sufficient  to  get  out  of  the  way.  University 
is  a  settled  suburb  of  Los  Angeles,  laid  out  in 
blocks, crossed  and  intersected  by  public  streets, 
and  the  point  where  deceased  was  killed  was 
at  the  intersection  of  McClintock  avenue  with 
Thirty- Seventh  street.  Deceased  was  not  a 
resident  of  Los  Angeles,  but  had  been  there 
for  about  a  week,  more  or  less,  before  the  acci- 
dent, stopping  at  the  house  of  a  relative  on 
Thirty-Ninth  street,  off  McClintock  avenue, 
south  of  Thirtv-Seventh  street  and  the  point 
where  he  was  killed.  During  his  sojourn  be 
had  been  in  the  habit  of  riding  back  and  forth 
to  and  from  the  city  on  his  bicycle,  and.  when 
on  McClintock  avenue,  would  ride  on  the  rail- 
road tracks,  as  it  was  smoother  for  travel  be- 
tween the  rails  than  on  the  outside,  where  the 
space  was  narrow  and  rough  and  a  poor  road 
for  the  bicycle,  by  reason  of  the  condition  of 
the  street.  At  points  on  McClintock  avenue 
the  soil  was  sandy,  and  bad  receded  somewhat 
from  the  rails,  so  as  to  leave  the  latter  in  places 
standing  a  little  above  the  surface  of  the  street; 
but  what  the  condition  was  in  this  respect  at 
or  in  the  immediate  vicinity  of  the  accident 
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as  not  made  to  appear.  At  the  date  in  ques- 
on,  races  were  in  progress  at  the  race  track, 
tuated  south  of  the  scene  of  the  deceased's 
eatb ;  and,  owing  to  the  increased  travel,  ex- 
-a  cars  were  being  run  by  defendant,  and  at 
tiorter  intervals  than  at  other .  times,  but 
r  bet  her  the  train  which  killed  deceased  was 
n  esctra  or  running  on  regular  time  was  not 
hown.  The  motonnan  in  charge  of  the  train 
ad  been  in  the  employment  of  defendant  about 
wo  ^weeks.  For  the  nrst  ten  or  twelve  days  be 
vas  under  instruction  from  an  experienced 
uotorman,  and  was  then  put  in  charge  of  a 
no  tor,  and  had  been  so  employed  some  four 
)r  five  days  at  the  time  of  the  accident.  The 
statements  of  the  witnesses  vary  considerably 
is  to  bow  far  the  train  was  from  deceased 
Bvben  the  motorman  commenced  ringing  his 
alarm  gong.  A  number  of  them  show  no  recol- 
lection on  the  subject,  but,  taken  as  a  whole, 
the  evidence  tends  strongly  to  indicate  that  the 
gong  was  being  sounded  before  the  motorman 
and  passengers  commenced  to  call  out  to  de- 
ceased to  get  out  of  the  way.  There  is  a  like 
difference  as  to  just  when  the  brakes  were  ap- 
plied ,  and  whether  the  speed  of  the  train  was 
slackened  any  before  the  deceased  was  struck. 
The  head  end  of  the  motor  passed  the  point 
where  deceased  was  struck  between  20  and  80 
feet  before  the  train  came  to  a  full  stop,  and 
the  evidence  tended  to  show  that  it  could  have 
been  stopped  in  a  shorter  distance.  There  was 
also  some  evidence  tending  to  show  that  the 
wind  was  coming  from  the  southeast ;  at 
what  velocity  does  not  appear,  but  that  it  was 
calculated  to  deaden  to  some  extent  any  sound 
in  deceased's  rear. 

This  is  substantially  the  case  made  by  the 
evidence  in  behalf  of  plaintilTs  upon  the  points 
material  for  our  consideration .    It  can  scarcely 
be  made  a  question  in  the  case — indeed,  we  do 
not  understand  it  to  be  seriously  controverted 
— but  that  the  conduct  of  the  deceased  under 
the  circumstances  narrated  constituted  negli- 
gence on  his  part  in  the  highest  degree,  and 
such  as,  standing  alone,  would  necessarily  pre- 
clude a  recovery  for  his  death.    In  walking  or 
riding  along  a  line  of  railway  where  cars  or 
trains  are  passing,  or  likely  to  pass,  at  short  in- 
tervals, one  while  in  a  position  to  been  dan- 
fsered  by  such  vehicles  must  pay  attention  to  his 
surroundings,  and  employ  his  natural  faculties, 
and  exert  due  diligence  to  avoid  such  danger. 
He  must  listen  and  look  to  ascertain  whether 
dsDger  is  threatened  by  his  situation  and  a 
failure  so  to  do  constitutes  negligence  per  ie. 
This  principle  is  settled  by  a  practically  un- 
broken line  of  decisions  in  this  and  other  states. 
One  or  two  of  the  latest  expressions  upon  the 
Kubject  b^  this  court,   in  cases  where  the  rule 
is  fully  discussed  and  authorities  cited,  may  be 
given  as  aptly  stating  and  applying  the  doc- 
trine.   In  Kenna  v.    Central  P.   E.    Co.  101 
Cal.  26,  it  is  said:     "It  is  a  fixed  rule  that  it  is 
is  the  duty  of  any  one  when  attempting  to 
cross  a  railroad  track  upon  a  hishway  to  be 
vigilant,  to  look  and  to  listen  before  attempt- 
ing to  cross,  and  a  failure  to  do  so  is  regarded 
as  such  negligence  on  his  part  as  to  preclude  a 
recovery.     Gloseoek  v.    Central  P.   R.  Co.  78 
Cal.  187.    With  greater  reason  does  the  prin- 
ciple of  this  rule  apply  to  one  who  is  traveling 
laterally  along  the  route  of  a  railroad,  and 
34  L.  R.  A. 


knows  that  engines  will  soon  follow.  'It  is 
negligence  for  a  person  to  walk  upon  the  track 
of  a  railroad,  whether  laid  in  the  street  or  upon 
the  open  field;  and  he  who  deliberatelv  does  so 
will  be  presumed  to  assume  the  risk  of  the 
perils  he  may  encounter,' " — citing  a  large 
number  of  cases.  In  Holmes  v.  South  Pae. 
Coast  R.  Co.  97  Cal.  161,  where  the  person  for 
whose  death  it  was  sought  to  recover  was 
killed  while  walking  along  the  railroad  track 
near  a  station,  while  waiting  for  the  train 
which  ran  him  down,  and  when  it  appeared 
that  deceased  did  not  look  out  for  the  ap- 
proach of  the  train,  which  he  could  have 
seen  in  time  to  get  out  of  the  way,  the  court 
says:  "A  railroad  track  upon  which  trains 
are  constantly  run  is  itself  a  warning  to  any 
person  who  has  reached  years  of  discretion, 
and  who  is  possessed  of  ordinary  intel- 
ligence, that  it  is  not  safe  to  walk  upon  it, 
or  near  enough  to  it  to  be  struck  by  a  pass- 
ing train,  without  the  exercise  of  constant 
vigilance,  in  order  to  be  made  aware  of  the 
approach  of  a  locomotive,  and  thus  be  en- 
abled to  avoid  receiving  injury;  and  the 
failure  of  such  a  person  so  situated,  with  refer- 
ence to  the  railroad  track,  to  exercise  such  care 
and  watchfulness,  and  to  make  use  of  all  his 
senses,  in  order  to  avoid  the  danger  incident  to 
such  situation,  is  negligence  per  se.  The  fol- 
lowing are  a  few  of  many  cases  which  might 
be  cit^  to  sustain  this  proposition:  Harlan  v. 
8t.  LouU,  K.  C  dt  N.  A  Co.  64  Mo.  480;  Id., 
on  rehearing,  65  Mo.  32;  Baltimore  A  0.  R. 
Co,  V.  Depew,  40  Ohio  8t.  121;  KeUey  v.  Han- 
nibal iSb  St.  J.  R.  Co.  75  Mo.  188;  Olaseoek  v. 
Central  P.  R.  Co.  78  Cal.  187."  Nor  is  there 
any  distinction,  in  the  application  of  this  doc- 
trine, between  an  electric  or  cable  line  operated 
upon  the  public  streets  of  a  city,  and  that  of  an 
ordinary  steam  railway  operated  upon  the  right 
of  way  of  the  corporation.  While  the  deceased 
had  the  undoubted  right  to  a  reasonable  use  of 
the  public  street,  notwithstanding  its  occu- 
pancy by  defendant's  tracks,  he  could  not 
ignore  or  disreiOird  the  rights  of  the  latter  in 
the  premises,  nor  negl^t  to  take  reasonable 
precautions  for  his  own  safety.  If  he  chose 
to  make  use  of  the  part  of  the*  street  occupied 
by  the  tracks,  it  was  his  duty  to  look  out  for 
and  endeavor  to  avoid  the  dangers  incident  to 
such  use.  In  Haight  v.  New  York  C.  R.  Go.  7 
Lans.  11,  speaking  of  this  rule,  the  court  says 
it  is  said  by  counsel  for  plaintiff  that,  while 
this  may  be  the  rule  in  regard  to  steam  rail- 
ways, it  cannot  be  applied  to  street  railways. 
In  Carson  v.  Federal  Street  &  P.  V.  R.  Co.  147 
Pa.  219, 15  L.  R.  A.  257,  it  was  held  that  fail- 
ure to  look  for  approaching  cars  on  the  part  of 
one  about  to  drive  across  the  tracks  of  an  elec- 
tric street  railway  company  is  such  contribu- 
tory negligence  as  will  prevent  his  recovery  for 
injuries  received  by  colliding  with  a  car.  The 
court  said:  ''If,  by  looking,  the  plaintiff  could 
have  seen  and  so  avoided  an  approaching  train, 
and  this  appears  from  bis  own  evidence  he 
may  be  properly  nonsuited."  In  Ward  v. 
Rochester  Electric  R.  Co.  48  N.  Y.  8.  R.  84.it8p. 
peared  that  plaintiff's  intestate  was  fatally  in- 
jured while  attempting  to  drive  across  a  street- 
railway  track.  There  was  evidence  that,  at 
any  time  before  reaching  the  track,  deceased, 
by  a  glance,  could  have  informed  himself  of 
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the  ftpproaob  of  the  car,  but  tliat  he  drove  ODto 
the  track  without  lookiDjt  io  either  direction. 
It  was  held  that  be  was  guilty  of  coDtributory 
negligence.  In  Creamer  v.  Weti  End  Street  R. 
Co,  156  Mass.  820, 16  L.  R.  A.  490,  the  supreme 
court  of  that  state  held  that  where  a  person 
stepped  from  a  horse  car  at  the  junction  of  two 
streets,  and  immediately  started  to  cross  the 
track  of  an  electric  road,  without  looking 
or  listening,  and  was  run  over  by  the  electric 
car  runnine  at  the  rate  of  15  miles  an  hour, 
there  could  be  no  recovery,  because  the  de- 
ceased wiis  not  exercising  due  care.  We  see 
no  more  reason  for  applving  the  rule  that  one 
must  look  and  listen  before  crossing  the  tracks 
of  a  steam  railway  than  that  one  must  look 
and  listen  before  crossing  a  street-car  track 
upon  which  the  motive  power  is  electricity  or 
the  cable.  See  also  Bailey  v.  Market  Street 
CaUe  R,  Co,  (No.  16,004;  decided  by  this  court 
December  10.  1895)  110  Cal.  820.  When  the 
evidence  discloses  a  failure  to  take  such  reason- 
able precautions  for  one's  own  safety,  it  con- 
stitutes negligence  in  law,  and  is  not  a  question 
to  be  submitted  to  the  jury. 

This  brings  us  to  the  only  other  considera- 
tion arising:  Does  the  evidence  tend  to  show 
such  negligence  on  the  part  of  defendant,  con- 
tributing to  the  death  of  deceased,  as  would  in 
law  authorize  a  recovery,  notwithstanding  the 
negligence  of  the  deceased?  We  find  nothing 
in  the  evidence  to  sustain  this  view.  The  case 
is  not  like  one  where  the  injured  party  is  dis- 
covered in  time  lying  or  standing  upon  a  rail- 
road track,  under  such  circumstances  as  to 
make  it  doubtful  whether  he  can  or  will  get 
out  of  the  way;  or  where  one  is  seen  attempt- 
ing, either  on  foot  or  otherwise,  to  make  a 
crossing,  or  passing  along  or  on  its  track  over 
a  bridge  or  narrow  causeway,  or  in  a  deep  cut 
or  tunnel,  where  to  turn  aside  would  be  either 
dangerous  or  impossible;  or  under  other  cir- 
cumstances of  similar  character.  In  such  in- 
stances it  may  be  conceded  that  the  driver  of 
the  engine  or  motor  would  not  be  justified  in 
law  in  proceeding  without  effort  to  stop  his 
vehicle  up  to  the  poin;  of  collision.  Persons 
cannot  be  recklessly  or  wantonly  run  down  on 
a  railroad  track,  however  negligent  themselves, 
where  the  circumstances  are  such  as  to  convey 
to  the  mind  of  a  reasonable  man  a  question  as 
to  whether  they  will  be  able  to  get  out  of  the 
way.  But  the  evidence  has  no  tendency  to 
make  such  a  case.  Here  the  deceased  was  in 
full  and  open  view  of  the  approaching  train 
for  several  blocks,  and  had  perfect  opportunity 
and  ability  to  apprise  himself  of  its  coming. 
He  was  upon  a  swift  and  noiseless  vehicle, 
which,  as  a  matter  of  common  knowledge,  can 
be  made  with  very  little  effort,  under  a  rider 
of  ordinary  strength  and  experience,  to  attain 
a  much  higher  rate  of  speed  than  that  with 
which  the  cars  were  progressing,  and  which, 
furthermore,  is  susceptible,  by  a  mere  pressure 
of  the  hand,  to  turn  aside  instantly, — in  much 
less  time,  indeed,  than  a  pedestrian  could  step 
aside,— so  as  to  completely  avoid  an  object  no 
wider  than  a  street  car.  He  was  upon  level 
ground,  and,  assuming  that  the  surface  was 
too  rough  or  the  space  too  narrow  outside  the 
mil  road  tracks  for  him  to  safely  turn  that  way, 
re  was  nothing,  so  far  as  appears,  to  prevent 
'eturn  to  the  other  track  or  to  the  space  be- 
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tween  the  tracks.  In  fact,  he  had  but  a  few 
moments  before  crossed  from  one  track  to  the 
other  to  avoid  a  like  danger^  and  had  been 
seen  to  do  so  by  the  motorman  on  the  train. 
Under  these  circumstances,  we  think  it  per- 
fectly clear  that  the  latter  was  justified,  reason- 
ing in  the  line  we  have  suggested,  in  keeping 
on  his  course,  and  assuming  that  the  deceased, 
obeying  the  most  ordinary  dictates  of  prudence, 
had  made  himself  aware  of  the  approach  of  the 
train,  and  would  either  increase  his  speed  or 
turn  aside  in  time  to  avoid  the  danger  which 
threatened  him.  In  Holmes  v.  South  Pae.  Coast 
R.  Co.  supra,  it  is  said:  "As  the* deceased  was 
a  man  of  mature  years,  and  nothing  to  indi- 
cate that  he  was  not  able  to  Uke  care  of  him- 
self,—as  he  was  in  fact,— the  engineer  might 
reasonably  believe  that  he  knew  of  its  approach, 
and  would,  in  obedience  to  the  ordinary  in- 
stinct of  self-preservation,  move  away  from 
the  track  before  being  overtaken  by  the  engine. 
Lake  Shore  A  M.  S,  R.  Co,  v.  Miller,  26  Mich. 
279."  See  also  Campbell  v.  Kanms  City,  Ft, 
S,  d  M,  R  Co.  55  Kan.  586.  The  motorman 
was  not  required  to  assume  that  the  deceased 
would  continue  his  negliurent  conduct  to  a 
point  which  would  endanger  his  life  or  limb, 
and  it  was  not  negligence  in  the  driver,  under 
the  circumstances,  to  indulge  the  presumption 
that  the  deceased  would  get  out  of  the  way,  up 
to  the  last  moment.  There  is  nothing  in  the 
circumstances  to  indicate  any  wantonness  or 
recklessness  on  the  part  of  the  engineer,  or  that 
he  did  not  take  all  the  precautions  to  warn  the 
deceased  and  to  stop  his  train  that  would  have 
been  suggested  to  one  more  experienced »  or  to 
any  other  reasonable  mind. 

But,  were  it  to  be  conceded  that  the  evi- 
dence disclosed  a  case  tending  to  show  negli- 
gence on  the  part  of  defendant's  servants,  the 
plaintiffs  could  not  recover  under  the  circum- 
stances of  this  case.  The  rule  which  renders  a 
defendant  liable  for  injuries,  notwithstanding 
some  negligence  on  the  part  of  the  plaintiff  or 
the  person  injured,  can  only  apply  "in  those 
cases  where  such  negligence  was  the  remote, 
and  not  the  proximate,  cause  of  the  injury, 
that  is,  where  the  negligent  acts  of  the  parties 
are  independent  of  each  other,  the  act  of  the 
person  injured  preceding  that  of  the  defend- 
ant." Holmes  v.  South  Pae.  Coast  R.  Co,  su- 
pra. In  that  case,  quoting  from  O^Brien  v. 
MeOlinehy,  68  Me.  552,  it  is  said:  "But  in 
cases  falling  within  the  foregoing  description, 
where  the  negligent  acts  of  the.  parties  are  dis- 
tinct and  independent  of  each  other,  the  act  of 
the  plaintiff  preceding  that  of  the  defendant, 
it  is  considered  that  the  plaintiff's  conduct  does 
not  contribute  to  produce  the  injury,  if,  not- 
withstanding his  negligence,  the  injury  could 
have  been  avoided  by  the  use  of  ordinary  care 
at  the  time  by  the  defendant.  This  rule  ap- 
plies usually  in  cases  where  the  plaintiff  or  his 
property  is  in  some  position  of  danger  from  a 
threatened  contact  with  some  agency  under 
the  control  of  the  defendant  when  the  plaintiff 
cannot  and  the  defendant  can  prevent  an  in- 
jury. .  .  .  But  this  principle  would  not 
govern  where  both  parties  are  contemporane- 
ously and  actively  in  fault,  and  by  their  mu- 
tual carelessness  an  injury  ensues  to  one  or  both 
of  them."  See  also  Sager  v.  Southern  P,  Co. 
98  Cal.  809;  Eerey  v.  Southern  P.  Co,  108  CaL 
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54.  The  rule  can  never  apply  to  a  case  where, 
as  here,  the  negligeDce  of  the  party  injured 
continued  up  to  the  very  moment  of  the  in- 
jury, and  was  a  contributing  and  efQcient 
cause  thereof;  for  it  is  apparent  that,  by  the 
slightest  care  and  effort  on  the  part  of  the  de- 
ceased, be  could  have  put  himself  out  of  danger 
up  to  the  last  moment  before  he  was  struck. 

Our  conclusion  is  that  the  plaintiffs  did  not 
make  out  a  case  entitling  tbem  to  recover,  and 
that  the  refusal  of  tbe  trial  court  to  grant  the 
motion  for  nonsuit  was  error.  It  may  be  added . 
that  an  examination  of  tbe  evidence  on  the 
part  of  the  defendant  serves  only  to  strengthen 
tbe  case  as  to  the  negli^nce  of  the  deceased, 
and  the  absence  of  negligence  on  the  part  of  the 
defendant,  and  makes  it  clear  that  the  court 
should  have  granted  defendant's  request  to  in- 
struct the  Jury  to  find  for  the  latter.  It  fol- 
lows that  the  judgment  and  order  must  be  re- 
versed, and  it  is  so  ordered. 

We  concur:  Harrison*  J.,  Garoatte»  J. 

Per  Cariain: 

Upon  further  consideration  of  this  cause  in 
banc,  we  adhere  to  the  views  expressed  in  the 
opinion  filed  in  department  1  (48  Pac.  207), 
and  for  tbe  reasons  therein  given  the  judgment 
and  order  are  reversed. 

Temple»  J.,  dissenting: 

I  dissent.  This  action  was  for  damages  for 
the, death  of  Charles  E.  Everett  which  was 
caused  by  a  car  of  defendant.  The  main  ques- 
tion presented  on  this  appeal  is  whether  this 
court  can  say,  as  matter  of  law.  that  the  de- 
ceased was  guilty  of  negligence  which  con- 
tributed proximately  to  his  injury,  in  the  face 
of  the  verdict  of  the  Jury,  which  is  in  favor  of 
tbe  plaintiffs,  who  are  heirs  at  law  of  the  de- 
ceased. This  is  not  a  question  as  to  what  the 
evidence,  taken  as  a  whole,  may  be  considered 
fairlv  to  establish,  or  whether  the  facts  which 
we  think  plainly  established  by  the  evi<lence 
show  such  negligence  on  tbe  part  of  the  de- 
ceased, but  whether  tbe  conclusion  of  tbe  Jury 
could  be  rationally  drawn  from  the  evidence. 
And  this  must  be  determined,  also,  in  view  of 
the  exclusive  province  of  tbe  Jury  to  pass  upon 
the  credibility  of  the  witnesses.  The  facts 
may  be  stated  thus:  Deceased  was  an  experi- 
enced bicycle  rider,  about  f&rtj  years  old,  in 
the  possession  of  all  his  faculties,  and  familiar 
with  the  operation  of  the  street  railway.  At 
least,  he  lived  in  the  vicinity,  and  had  often 
been  on  this  street.  Defendant  had  two  tracks 
on  McCIintock  avenue,  there  being  7i  feet  be- 
tween them.  It  was  in  tbe  suburbs  of  Los 
Angeles,  and  the  street  was  unfinished.  Out- 
side of  the  two  tracks  the  ground  was  higher, 
and  too  rough  for  travel  on  foot  or  on  bicycles. 
Tbe  rails  were  raised  some  2  inches  above  tbe 
roadbed.  Just  before  the  accident  deceased 
was  seen  on  the  north-bound  track,  going 
south.  He  was  going  at  the  rate  of  6  miles 
per  hour  On  the  south-bound  track  a  car  was 
following  at  the  rate  of  10  miles  per  hour.  At 
that  time  a  car  was  approaching  on  the  north- 
bound track,  and,  although  it  was  not  so  near 
as  the  car  which  was  approaching  from  be- 
hind, deceased  turned,  evidently  to  avoid  it, 
to  tbe  south-bound  track,  and  in  front  of  the 
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nearer  car  on  that  track.  At  about  a  block 
and  a  half  away,  the  motorman  of  the  south- 
bound car  rang  his  bell  "good  and  bard,"  to 
warn  deceased  of  his  danger.  Upon  this  sub^ 
Ject  the  motorman  testified  as  follows:  '*I  was 
the  motoneer  in  charge  of  car  No.  109  at 
the  time  Mr.  Everett  was  killed.  When  I  first 
observed  him,  I  was  about  two  blocks  away 
from  him,  I  should  think.  I  Just  turned 
around  the  curve  off  from  Olin  onto  McCIin- 
tock avenue.  He  was  on  a  wheel,  on  the 
north-bound  track.  I  was  on  the  south- bound 
track.  He  traveled  on  the  north- bound  track, 
I  should  think,  a  block  and  a  half  or  two 
blocks;  something  like  that.  Then  he  crossed 
over  onto  our  track,  tbe  south  bound  track. 
When  he  crossed  over,  he  was  about  a  block 
and  a  half  or  two  blocks  ahead  of  me.  We 
were  going  considerably  faster  than  he  was.  1 
did  not  notice  him  looK  back.  I  saw  him  all 
the  time  after  I  left  the  curve.  I  had  been 
ringing  the  bell,  off  and  on,  ever  since  I  left 
the  curve  at  Olin  street.  I  rang  tbe  bell  for 
the  purpose  of  giving  notice  to  the  man  on 
tbe  bicycle.  I  should  think  I  was  then  a  block 
away  from  him,  when  I  was  ringing  it  good 
and  hard.  I  had  been  ringing  it  for  about  two 
blocks  constantly.  When  I  rang  the  bell  pur- 
posely to  give  him  notice,  I  might  not  have 
been  as  far  as  a  block  away  from  him.  He 
did  not  do  anything  when  I  rang,  in  regard  to 
looking  back,  but  kept  right  on.  I  called  out 
to  him  when  I  was  within  about  60  feet  of  him, 
I  should  think.  I  do  not  rememt)er  what  I 
said.  When  I  was  within  about  30  or  50 
feet  of  him,  I  threw  off  my  currents  and  ap- 
plied my  brakes,  and  reversed  my  car,  and  did 
all  that  I  could  to  stop  the  car  from  that  time. 
I  attempted  to  stop  tbe  car  because  I  didn't 
think  he  heard  me.  I  supposed  all  the  time 
be  did,  until  that  time.  Immediately  before 
I  put  on  tbe  brakes,  I  rang  tbe  bell  as  hard  as 
I  could.  Other  persons  called  out  to  him  be- 
sides myself;  everybody  in  tbe  front  end  of  the 
car.  There  was  a  big  crowd  there,  and  a 
heavy  load  on  the  train.  They  called  out  as 
loud  as  they  could  hollo.  He  paid  no  atten- 
tion to  them.  If  he  was  a  man  of  good  hear- 
ing, he  must  have  beard  the  noise.  There  was 
enough  noise  made  in  tbe  front  of  that  car  to 
raise  the  dead,  I  should  think.  He  made  no 
attempt  to  get  off  the  track  at  all,  that  I  saw. 
I  did  not  attempt  to  stop  my  car  sooner  be- 
cause I  expected  every  minute  to  see  him  get 
out  of  the  road.  It  is  the  general  cust6m  of 
people  riding  bicycles  to  get  out  of  the  road. 
They  generally  manage  to  get  out  of  the  road. 
There  is  no  difficulty  in  a  man  getting  out  of 
the  road,  if  nothing  is  in  the  way."  On  cross- 
examination  this  witness  said:  '* When  I  first 
began  to  ring  my  bell  to  warn  him,  I  must 
have  been  a  couple  of  blocks  away,  and  I  kept 
on  ringing  it.  He  paid  no  attention  to  the 
ringing  of  the  bell,  and  did  not  seem  to  know 
that  I  was  coming  behind  him.  I  did  not 
slacken  speed  at  that  time.*'  Tbe  south  bound 
train  was  not  so  near  as  tbe  north-bound  train, 
but  its  passengers  called  to  deceased,  and  made 
signs  to  him,  trying  to  warn  him  of  his  danger. 
The  northbound  tram  had  not  passed  when 
the  accident  occurred,  but  stopped  on  the  hap- 
pening of  the  accident,  something  like  100  feet 
away.    The    motorman  testified  that  he   re- 
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versed  the  current  80  or  50  feet  before  the  car 
struck  the  deceased,  but  several  other  witnesses 
testified  that  speed  was  not  slackened  at  all  till 
it  struck  the  deceased,  and  some  that  the  cur- 
rent was  reversed  some  5  feet  away.  There 
was  testimony  to  the  effect  that  the  car  moved 
from  50  to  00  feet  before  it  was  stopped,  after 
the  accident.  Upon  this  question  of  distance 
there  was  a  conflict.  U pon  the  day  of  the  acci- 
dent more  cars  than  usual  were  run  on  this 
road,  because  of  races.  There  was  a  strong 
wind  from  the  south,  which  would  tend  to  pre- 
vent the  deceased  from  bearing. 

Now,  Everett  was  guilty  of  gross  negligence 
in  going  upon  the  south-bound  track  without 
looking  to  see  if  a  car  was  dangerously  near. 
But  he  was  not  a  trespasser  there,  and,  in  my 
opinion,  he  had  ^ust  the  same  rignt  to  believe 
that,  if  a  car  did  approach  from  behind,  it 
would  not  run  over  him,  but  would  stop  or 
slacken  its  speed,  and  see  that  he  did  have  fair 
warning  and  an  opportunity  to  get  out  of  the 
way,  that  the  motorman  would  have  had  to 
suppose  he  would  leave  the  track  and  avoid 
the  danger,  if  it  had  been  obvious  that  Everett 
knew  the  true  state  of  affairs.  The  real  ques- 
tion is,  however.  Admitting  the  negligence  of 
Everett,  within  the  rule  applicable  to  such 
cases,  was  it  the  proximate  cause  of  the  injury? 
or,  rather,  whether  the  jurv  could  not  reason- 
ably draw  any  other  conclusion  from  the  evi- 
dence than  that  his  negligence  contributed 
prozimatelv  to  the  injury.  The  rule  upon  this 
subject  is  thus  stated  by  Mr.  Justice  Sander- 
son in  Needham  v.  San  Francisco  <fe  S.  •/.  R. 
Co.  87  Cal.  409,  as  follows:  "Therefore,  if 
there  be  negligence  on  the  part  of  the  plaintiff, 
yet  if  at  the  time  when  the  injury  was  com- 
mitted it  might  have  been  avoided  by  the  de- 
fendant in  the  exercise  of  reasonable  care  and 
prudence,  an  action  will  lie  for  the  in  jurv." 
The  rule  is  stated  with  equal  clearness  by  Mr. 
Justice  Garoutte  in  Etrey  v.  Southern  /*.  Co. 
108  Cal.  541.  He  said:  ''By  her  own  negli- 
gence she  placed  herself  in  a  position  of  dan- 
ger, but  defendant  was  aware  of  her  danger 
and  did  not  exercise  ordinary  care  to  protect 
her  from  the  danger  that  surrounded  her. 
Under  these  conditions  the  law  gives  the  in- 
jured person  a  right  of  action.  This  right  of 
action  is  based  upon  the  principle  that  a  fail- 
ure to  exercise  ordinary  care  by  a  defendant 
under  such  circumstances  amounts  to  a  degree 
of  reckless  conduct  that  may  well  be  termed 
wilful  and  wanton;  and  when  an  act  is  done 
wilfully  and  wantooly,  contributory  negligence 
upon  the  part  of  the  person  injured  is  not  an 
element  which  will  defeat  a  recovery.  Some 
text- writers  and  courts  declare  tbe  same  prin- 
ciple in  another  form,  by  holding  that  under 
these  circumstances  the  contributory  negli- 
gence of  the  party  injured  is  not  the  proxi- 
mate cause  of  the  injury,  but  that  the  negli- 
gence of  the  defendant,  being  the  later  negli- 
gence, is  the  sole  proximate  cause.  As  has  been 
said  by  one  of  our  law  reviews:  'The  party  who 
last  has  a  clear  opportunity  of  avoiding  tbe 
accident,  notwithstanding  the  negligence  of 
bis  opponent,  is  considered  solely  responsible/  " 
Upon  this  question  plaintiff  contends  that  the 
most  reasonable  conclusion  from  the  evidence 
>  that  the  motorman  knew  a  sufficient  time 
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before  the  car  struck  the  deceased  that  be  was 
unheeding,  and  did  not  know  of  his  danger, 
and  that  £verett  would  inevitably  be  injured 
unless  he  slackened  his  speed.  To  sustain  the 
verdict,  it  is  onlv  necessary  to  find  that  the 
motorman  should  have  believed,  from  what  he 
saw,  that  injury  was  likely  to  happen  unless 
tbe  speed  was  slackened.  The  defendant  must 
maintain  the  position  that  there  was  no  negli- 
gence on  the  part  of  the  motorman,  because 
he  believed,  and,  notwithstanding  what  be 
knew,  had  a  right  to  presume,  that  the  de- 
ceased either  knew  of  his  danger,  or  would 
discover  it  in  time  to  leave  the  track  before  in- 
jury resulted. 

I  have  carefully  examined  the  evidence,  and 
I  believe  the  conclusion  reached  by  tbe  jury  is 
fully  warranted  by  a  preponderance  of  the  ev- 
idence. And,  if  we  apply  tbe  rule  which  has 
heretofore  always  obtained  in  such  cases,  I  am 
unable  to  understand  how  anyone  can  reach 
the  opposite  view.  It  is,  of  course,  true  that 
there  is  evidence  which  will  warrant  a  state- 
ment more  favorable  to  the  defendant  than  that 
which  I  have  stated;  but.  even  upon  the  view 
most  favorable  to  the  defendant  which  can  be 
drawn  from  the  evidence,  in  my  opinion  it  is 
plain  that  the  motorman  must  have  actually 
known  that  deceased  was  unheeding  long 
enough  before  the  injury  to  have  slackened 
his  car  sufficiently  to  have  prevented  the  in- 
jury. To  do  this,  it  would  only  have  been 
necessary  to  have  reduced  the  speed  to  6  miles 
per  hour  from  10  miles  per  hour.  If,  as  de- 
fendant claims,  the  motorman  had  attempted 
to  stop  when  within  20  feet  of  deceased,  he 
had  then  50  feet  within  which  to  stop  before 
the  injury  could  occur,  for  while  the  car 
moved  10  feet  Everett  moved  6.  This  suppos- 
ing that  both  continued  at  the  same  speed,  but 
as  soon  as  the  car  commenced  to  slow  up  tbe 
difference  of  speed  would  diminish;  and.  if  the 
car  had  slowed  a  little,  Everett  would  have 
escaped.  The  motorman  testified  that  he  com- 
menced ringing  good  and  hard  a  block  away, 
and  had  rung,  off  and  on,  from  the  time  he 
was  two  blocks  avmy.  If  we  assume  this  dis- 
tance to  be  400  feet,  he  must  have  thus  pur- 
sued Everett  for  1.000  feet;  and  during  all  that 
time,  according  to  his  own  testimony,  Everett 
did  not  look  back,  and  did  not  seem  to  know 
that  he  was  approaching  from  behind.  Sev- 
eral witnesses  te^ifled  that,  when  about  40  feet 
away,  a  passenger  called  to  tbe  motorman  that, 
if  he  did  not  stop,  he  would  kill  the  man. 
After  that  time,  according  to  the  testimony, 
the  car  ran  100  feet  before  it  struck  the  de- 
ceased. In  fact,  I  cannot  doubt  that,  had  the 
motorman  made  an  honest  effort  to  stop  the  car 
when  5  feet  away,  Everett  would  not  have 
been  injured.  Even  from  that  point  the  car 
ran  12^  feet  before  it  struck  Everett,  and,  of 
course,  as  soon  as  the  speed  diminished  the 
discrepancy  of  speed  v/ould  be  less.  If  these 
cars  cannot  be  so  handled,  it  is  criminal  to 
allow  their  use  on  the  streets.  I  think  it  mat- 
ter of  common  knowledge  that  they  can  be. 
Now,  could  this  court  say  that  tbe  jury  could 
not  reasonably  conclude  from  this  evidence 
that,  at  some  point  of  time  when  the  injury 
could  have  been  avoided,  tbe  motorman  knew, 
I  or  should  have  known,  that  Everett  was  on- 
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heeding,  and  that  injury  was  likely  to  result 
unless  be  checked  his  speed?  Can  we  say,  as 
matter  of  law.  that  such  was  not  the  fact? 

It  has  been  suggested  that  the  rule  invoked 
•does  not  apply  when  the  person  injured  is  neg- 
lie^ent  at  the  very  time  of  the  injury,  as  it  is 
claimed  Everett  was  here.  I  deny  that  there 
is  any  such  qualification  of  the  rule,  beyond 
this:  that  such  negligence  on  the  part  of  the 
plaintiff  may  contribute  proximately  to  the 
injury.  In  such  case  the  defendant  would 
not  be  the  last  who  bad  a  clear  opportunity  to 
avoid  the  injury.  If  Everett  did  not  know  of 
his  peril,  be  had  no  such  opportunity.  If  one 
lies  upon  a  railway  track  to  sleep,  and  is  in- 
juied,  bis  negligence  continues  to  the  injury. 
But  the  rule  has  been  held  to  apply  to  such  a 
•case.  WiUiama  v.  S<mthern  P,  R.  Co.  72  Cal. 
120.  On  no  question  are  the  authorities  more 
numerous,  and  I  think  it  will  be  found  that, 
in  a  vast  majority  of  them,  such  was  the  case 
as  fully  as  in  the  case  at  bar.  One  who  does 
not  know  of  his  danger  does  not  have  the  last 
opportunity  to  avoid  the  injury.  If  these  views 
be  correct,  they  furnish  a  complete  answer  to 
the  contention  of  appellant  that  the  motoranan 
was  guilty  of  no  negligence,  and  that  the  acci- 
dent was  due  wholly  to  the  negligence  of  the 
decea«'ed:  for,  conceding  ^ross  negligence  on 
the  part  of  Everettt,  in  going  upon  the  track 
and  continuing  there  without  looking  back, 
still,  if,  as  we  must  concede  to  the  verdict,  the 
motorman  knew,  as  we  must  also  concede, 
that  he  was  ignprant  of  bis  danger,  and  after 
iiuch  knowledge  the  motorman  could,  by  the 
use  of  ordinary  diligence,  have  prevented  the 
injury,  .defendant  is  liable.  I  am  convinced 
that  all  these  propositions  are  established  in 
favor  of  the  verdict,  by  a  clear  preponderance 
-of  the  evidence. 

It  is  really  not  necessary  to  discuss  the  rule 
by  which  the  conduct  of  Everett  should  be 
tried,  but  I  cannot  permit  the  apparent  claim 
that  the  same  rule  which  has  become  crystal- 
ized  into  a  rule  of  law  in  regard  to  crossings 
of  steam-railway  tracks  applies  here,  to  pass 
unchallenged.  Negligence  is  always  relative 
to  circumstances,  and  the  circumstances  of 
the  two  cases  vary  greatly.  It  is  true,  a  gen- 
eral statement  as  to  the  duty  of  those  usini?  the 
public  highways  may  be  made  which  will  in- 
clude all  cases.  All  such  persons  are  bound  to 
use  ordinary  care  to  avoid  injuring  others,  and 
to  escape  injury  to  themselves,  and  may  ex- 
pect the  like  care  from  others.  What  conduct 
this  rule  would  dictate  in  any  given  case  will 
depend  upon  the  special  facts  of  that  case. 
One  has  no  right  to  obstruct  unnecessarily  a 
street  car,  but  he  has  no  better  right  to  ob- 
struct any  other  vehicle.  As  to  all,  he  is  bound 
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to  use  the*same  diligence  not  to  delay.  On  the 
other  hand,  all  are  bound  to  use  ordinary  care 
not  to  obstruct  or  injure  him,  and  he  mav  use 
the  street,  relying  upon  such  diligence  on  the 
part  of  others,  includins:  those  in  charge  of 
street  cars.  If  one  were  to  step  blindly  into 
the  street,  closely  in  front  of  a  push  cart,  and 
receive  injury,  his  negligence  would  deprive 
him  of  a  right  of  action.  It  was  his  duty  to 
look  and  avoid  danger.  The  same  duty,  and 
no  other,  rests  u]X)n  him  as  to  a  street  car; 
but  as  the  danger  is  greater,  and  the  conditions 
different,  a  different  degree  of  diligence  may 
be  required.  The  rule  in  regard  to  a  steam 
railroad,  requiring  that  a  person  approaching 
a  crossing  mu^  stop,  look,  and  listen,  implies 
that,  if  a  train  is  imminent,  he  must  stop  until 
it  passes.  In  such  case  it  is  not  expected  that 
the  train  will  stop  for  him,  and  it  would  be 
unreasonable  to  require  it.  Not  so  as  to  street 
cars.  As  a  hypothetical  case,  I  may  state  that 
on  Market  street,  in  Ban  Francisco,  during  a 
portion  of  every  day.  four  cars  per  minute  pass 
on  the  cable  road  any  given  point.  There  are 
two  other  tracks  upon  the  street  also  operated. 
The  track  is  thronged  with  trucks,  drays,  ex- 
press wagons,  and  other  vehicles.  They  have 
frequent  occasion  to  pass  from  one  side  of  the 
street  to  the  other.  It  Is  safe  to  say  that  at 
such  time  such  crossing  generally  stops  a  car 
upon  each  track  of  the  cable  road.  Yet  they 
have  a  right  to  cross,  and  to  drive  on  the  track, 
although  a  car  is  near  at  hand,  and  will  be  re- 
quired to  stop.  In  other  words,  the  car  must 
beat  its  way  along,  like  any  other  vehicle  in  a 
crowded  street.  Neither  should  move  so  closely 
in  front  of  another  that  a  collision  is  likely  to 
occur.  All  must  use  ordinary  care  not  to  ob- 
struct others,  and  all  may  rely  upon  the  use  of 
that  care  on  the  part  of  others  not  to  injure 
them.  These  considerations  do  not  similarly 
affect  a  train  on  a  steam  railroad,  even  at  the 
crossings;  for  the  train  is  not  expected  to  wait 
for  others  to  pass,  and  its  velocity  and  momen- 
tum would  ordinarily  prevent  it.  In  conclu- 
sion, I  wish  to  say  that,  in  my  opinion,  if  a 
man  of  ordinary  prudence  in  the  place  of  the 
motorman  would  have  seen  that  perhaps 
Everett  was  not  aware  of  his  danger,  and  that 
injury  might  occur  unless  he  stopped  his  car, 
then  it  was  bis  duty  to  stop  and  make  sure. 
I  do  not  think  the  jury  were  misled  to  the  in- 
jury of  defendant  by  any  instruction  ^iven,  and 
in  my  opinion,  the  jury  were  fully  instructed 
upon  all  points  on  which  instructions  were  re- 
quired by  defendants.  Judgment  and  order 
should  be  affirmed. 

We  concur:  Beatty,  Ch.  J. ;  Henshaw,  J. 
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Emma  J.  VAN  EPP8,  Appt, 

t, 

J.  R  RED  FIELD,  Admr.,  etc.,  of  John 

C.  Wasserbach,  Deceased,  et  al. 

(88  Conn.  80.) 

1.  A  complaint  alles^n^  an  aipreement 
and  promise  to  convey  real  estate  is  not 

demurrable  because  It  does  not  expresely  allege 
that  the  contract  was  In  writing. 

8.  A  reUnqulBliment  by  the  mother  of  a 
hastard  child  of  her  ri^^t  to  compel  the 
father  by  legal  proceedings  to  assist  In  the  main- 
tenance of  the  child,  and  her  support  and  educa- 
tion of  the  child  at  her  own  separate  expense,  are 
a  sufDclent  consideration  for  his  promise  to  make 
a  conveyance  of  real  estate  to  her. 

8«  An  agreement  to  convey  real  estate 
appraised  at  $8*800  in  consideration 
of  the  release  of  the  grantor  from  his  liability 
with  respect  to  a  bastard  child,  when  the  amount 
of  this  burden  does  not  appear.  Is  not  based  on 
such  an  inadequate  consideration  that  a  bill  for 
specific  performance  of  the  agreement  to  convey 
will  be  bad  on  demurrer,  but  the  suiflciency  of 
the  consideration  will  be  left  for  determination 
at  the  trial. 

(June  6, 1806.) 

APPEAL  by  plaintiff  from  a  jod|rment  of 
the  Superior  Court  for  Hartford  County 
.  sustaining  a  demurrer  to  the  complaint  in  an 
action  brought  to  compel  specific  performance 
of  a  contract  to  convey  real  estate.    Becersed. 

The  facts  are  stated  in  the  opinion. 

Mes»rii.  William  B.  Stoddard  and  Syl- 
vester Barbonr  for  appellant. 

Jfr.  Charles  E.  Perkins,  for  appellees: 

It  is  a  fundamental  principle  of  the  doctrine 
of  specific  performance  that  a  plaintiff  has  no 
right  to  call  upon  the  court  to  exercise  its 
power,  but  the  court  will  always  exercise  its 
discretion  whether  to  decree  a  performance  or 
not. 

Patterson  v.  Bloomer,  86  Conn.  63,  95  Am. 
Dec.  218. 

A  specific  performance  of  a  contract  will  not 
be  enforced  unless  it  is  made  upon  a  considera- 
tion which  is  adequate,  that  is  rt*asonably  equal 
in  amount  to  the  value  of  the  property  agreed 
to  be  conveyed. 

Dodd  V.  Seymour,  21  Conn.  479. 

A  moral  obligation  alone  is  not  a  suQcient 
consideration  * 'except  where  there  has  thereto- 
fore been  a  legal  right  which  has  become  devoid 
of  a  legal  remedy." 

Clement's  Appeal,  62  Conn.  476:  Cook  v. 
Bradley,  7  Conn.  68.  18  Am.  Dec.  79;  North  v. 
Forest,  15  Conn.  405. 

A  past  act  is  not  a  valid  consideration. 

3  Am.  &  Eng.  Enc.  Law,  838;  Plumb  y,  Cur- 
tis, 66  Conn.  172. 

A  promise  made  in  consideration  past  of 
illicit  intercourse  is  void. 

8  Am.  &  Eng.  Enc.  Law,  874;  Binnington  v. 
WalUs,  4  Barn.  &  Aid.  650;  Beaumont  v.  Reece, 
8  Q.  B.  488. 

NoTB.— As  to  contracts  to  transfer  parental  re- 
sponsibility or  autbority,  see  Enders  v.  Enders 
f  Pa  » 97.L.  R.  A.  M. 

A. 


There  is  no  common-law  liability  of  a  re- 
puted father  to  support  an  illegitimate  child; 
the  mother  alone  is  bound  to  educate  and 
maintain  him,  and  the  putative  father  has  no 
power  or  control  over  him. 

1  Swift,  Dig.  48. 

There  is  a'  statutory  provision  by  which 
under  certain  circumstances  the  person  claimed 
to  be  the  father  mav  be  made  to  contribute  to- 
the  support  of  a  cnild,  but  no  legal  liability 
arises  unless  the  provisions  of  the  statute  are 
followed. 

Heath  V.  W/iiU,  6  Conn.  286;  D%ckinson*s 
Appeal,  42  Conn.  503,  19  Am.  Rep.  553;  Easley 
V.  Qordoh,  51  Mo.  App.  637. 

Courts  of  equity  will  not  enforce  any  contract 
founded  on  any  illegal  or  immoral  transaction. 

1  Slory,  Eq.  Jur.  §§  296-298;  22  Am.  &  Eng. 
Enc.  Law,  1014;  8t,  Louis,  V.  <«;  T.  H.  R.  Co. 
V.  Terre  Haute  d  I.  R.  Co.  145  U.  S.  898,  36 
L.  ed.  748;  Piatt  v.  StoningUm  Sav.  Bank,  46 
Conn.  476. 

The  general  principle  has  often  been  applied 
to  cases  like  the  present. 

Batty  V.  Chester,  5  Beav.  108;  Smyth  v. 
Qrifin,  18  Sim.  245,  14  L.  J.  Ch.  N.  8.  28; 
Ayerst  v.  Jenkins,  L.  R.  16  Eq.  275;  Benyon  v. 
Mttlefold.  8  Macn.  &  G.  94;  Drennan  v.  Doug- 
las, 102  111.  841.  40  Am.  Rep.  595;  WaUace  v. 
Rappleye,  108  111.  229. 

Fenn*  J. .  delivered  the  opinion  of  the  court - 
The  original  complaint  in  this  action  was  de 
murred  to,  and  said  demurrer  was  sustained. 
Thereupon  an  amended  complaint  was  substi- 
tuted. This  was  also  demurred  to.  and  again 
the  demurrer  was  sustained.  Although  the 
appeal  assigns  error  in  reference  to  k^th  of 
these  rulings,  we  need  only  to  consider  the 
last  complaint  and  the  last  demurrer,  on 
w^hich  all  the  questions  properly  presented 
arise.  The  cause  of  action  alleged  may  be 
thus  stated:  John  C.  Wasserbach  died  Sep- 
tember 12,  1895.  leaving  a  considerable  estate 
and  a  valid  will.  He  also  left  one  child, 
John  C.  Wasserbach,  Jr.  The  estate  is  in  set- 
tlement. Included  in  the  inventory  is  a  certain 
lot  of  land,  described  in  the  complaint,  with, 
dwelling  house  and  other  buildings  thereon, 
situated  in  Hartford.  Said  child,  John  C. 
Wasserbach,  Jr.,  was  bom  May  20,  1884. 
The  plaintiff  is  his  mother.  The  deceased 
gave  the  child  his  own  name,  by  which  name 
such  child  has  always  been  called,  and  said 
child  was  always  recognized  bv  said  deceased, 
and  adopted  as  his  own  child.  The  plaintiff 
and  the  deceased  were  never  married.  About 
the  time  of  the  birth  of  said  child,  "in  consid- 
eration of  the  premises,  and  in  consideration  of 
the  legal  and  moral  obligation  which  the  said 
Wasserbach,  deceased,  was  under  to  the 
plaintiff,  and  in  further  consideration  of  the 
plaintiff's  promise  to.  and  agreement  with  said 
Wasserbach,  deceased,  not  to  enforce  by  legal 
proceedings  her  legal  rights  and  claims  against 
him,  said  Wasserbach,  deceased,  tocompel  him 
to  pay  her  towards  the  support  and  mainte- 
nance of  said  child,  John  C.  Wasserbach,  Jr., 
said  Wasserbach,  deceased,  in  part  performance- 
of  his  obligation  to  the  plaintiff,  agreed  with/ 
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promised  her  to  purchase  and  convey  to  her 
aforesaid  real-estate  premises.  No.  14,  West- 
i  street,  which  property  was  formerly 
led  and  occupied  by  members  of  the  plaio- 
3  familj  aud  relatives  of  hers."  The 
ntiff .  Id  fulfilment  of  her  said  promise  to 
>  ag:reemeDt  with  said  Wasserbach.  de- 
»ed/  has  never  commenced  any  legal  pro- 
dings  a^nst  him  to  compel  him  to  pay 
'  part  of  the  expense  for  the  support 
I  maintenance  of  safd  child,  but  has  always 
sported,  maintained,  and  educated  said  child 
tier  own  expense.  After  said  promise  and 
eement  said  deceased,  in  pursuance  thereof . 
or  about  September  22,  1885,  purchased 
d  real  estate,  but  took  the  title  in  his  own 
[ne.  Immediately  after  such  purchase  he 
ormed  the  plaintiff  that  he  had  purchased 
d  estate  for  her,  according  to  his  aforesaid 
>mise  and  a^eemeut,  and  delivered  posses- 
»D  of  said  premises  to  tbe  plaintiff,  and  in- 
rmed  her  that  said  real-estate  premises  were 
r  own  property,  to  be  owned  by  her  in 
3  simple,  and  be  occupied  by  her  as  a 
•me  for  herself  and  said  child;  and  the 
aintiff  entered  into  possession  of  said  prem- 
?s  under  a  claim  of  ownership,  and  has 
er  since  occupied  and  now  occupies  the 
me  with  said  child  under  said  claim  of 
vnership.  This  she  did  with  the  knowledge 
id  consent  of  said  deceased.  From  time  to 
me  since  the  aforesaid  purchase,  and  up  to 
le  time  of  his  death,  the  deceased  renewed 
i.s  said  promise  to  and  agreement  with  the 
lain  tiff,  upon  the  consideration  aforesaid,  to 
ODvey  to  her  the  legal  title  to  said  real  estate, 
nd  had  partially  made  arrangements  so  to  do 
1  the  summer  of  1895,  when  be  was  suddenly 
illed  by  aif  accident,  and  never  in  fact  did  de- 
iver  to  her  a  conveyance  of  said  premises. 
The  plaintiff  claimed— First,  specific  perform- 
in  ce;  second,  damages. 

In  addition  to    a   demurrer   to  the   relief 
ought    the  following    grounds   of  demurrer 
were  stated:     *'(!)  Upon  the  allegations  in  tbe 
complaint,  the  agreement  set  up  is  not  one 
A'hicb  will  be  enforced  in  a  court  of  equity,  as 
not  coming  within  the  rules  applicable  to  the 
specific  performance  of  a  verbal  agreement 
relating  to  real  estate.      (3)    Said   complaint 
does  not  state  any  good  and  sufficient   con- 
i^ideration    for    the    said    agreement    therein 
asked  to  be  enforced,  as  the  consideration  of 
tbe  premises,  and  tbe  legal  and  moral  obliga- 
tions the  deceased  was  under  to  the  plaintiff 
in  not  a  sufficient  statement  of  a  sufficient  con- 
sideration for  said  agreement.     (8)  It  is  not  a 
sufficient  allegation    to    stipport    the  alleged 
agreement  that  the  plaintiff  agreed  not  to  en- 
force by  legal  proceedings,  her  legal  rights  and 
claims  against  the  deceased   to  compef  him  to 
pay  her  towards  the  support  and  maintenance 
of  said  child,  as  such  agreement,  if  ever  made. 
would  be  invalid,  under  §  1209  of  the  (General 
Statutes,  without  the  consent  or  provision  re- 
ferred to  in  said  section,  and  it  is  not  alleged 
that  sncb  consent  or  provision  was  ever  ob- 
taiDed.     (4)    Such  agreement  not  to  enforce 
said  claim,  if  made,  would    not    be    a  suffi- 
cient consideration,  and  wotild  be  contrary  to 
public  policy  and  void;    nor  would  it  have 
been   an  adequate    consideration.     (5)    Said 
agreement  alleged  in  said  complaint,  for  the 
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specific  performance  of  which  said  suit  is- 
brought,  was  void  as  against  public  pdlicv. 
and  is  not  such  a  one  as  a  court  of  equity  will 
enforce."  The  demurrer  to  the  legal  relief, 
namely,  damages  claimed  upon  the  complaint, 
was  well  taken  and  properly  sustained  by  the 
court  l)elow  for  reasons  fully  stated  by  this 
court  in  Orant  v.  Orant,  63  Conn.  580-545. 
The  demurrer  to  the  claim  for  equitable  re- 
lief by  way  of  specific  performance,  should 
have  been  overruled,  because  that  was  the  ap- 
propriate relief  to  be  demanded  upon  tbe  alle- 
gations of  the  complaint,  provided  these  were 
sufficient  to  call  for  any  relief  whatever. 
Bules  of  Practice,  58  Conn.  '567,  $  11.  We  come, 
then,  to  the  special  grounds  of  demurrer 
which  have  been  stated.  It  is  perhaps  to  be 
regretted  that  we  cannot  regard  the  first  of 
these  grounds  as  presenting  any  Question  prop- 
erly before  us  at  this  time  for  aecision.  We 
are  not  at  lil>erty  to  say  that  the  plaintiff  re- 
lies upon  "a  verbal  agreement  relating  to  real 
estate."  The  record  discloses  that  the  defend- 
ants moved  in  the  court  below  that  the  plain- 
tiff make  the  original  complaint  more  specific, 
by  stating  whether  the  promise  and  agreement 
alleged  to  have  been  made  to  her  was  in  writ- 
ing or  verbal.  Tiiis  motion,  the  court,  how- 
ever, overruled.  It  is  true  that  a  considerable 
portion  of  the  complaint  consists  of  aliega- 
tionb  apparently  introduced  to  show  sufficient- 
part  performance  of  an  oral  agreement  to  re- 
move the  operation  of  tbe  statute  of  frauds. 
It  is  also  true  that  a  large  part  of  the  brief  es 
well  as  the  oral  argument  before  us  in  behalf 
of  the  plaintiff  was  directed  to  the  claim  that 
the  facts  stated  were  sufficient  to  denote  such 
valid  part  performance.  But  notwithstanding 
this  we  feel  constrained  to  take  the  pleadings 
as  tbey  are,  and  to  be  limited  in  our  de- 
cision to  the  issues  as  they  are  presented 
upon  the  record.  This  limitation  prevents 
also  the  full  application,  as  a  test  of  the 
correctness  of  the  decision  of  the  court  below, 
of  the  doctrines  concerning  discretionary 
power  in  tbe  court,  so  ably  urged  upon  us  by 
counsel  for  the  defendants.  It  is  very  appar- 
ent that  the  trial  court,  in  deciding  upon  the 
demurrer,  did  so,  not  in  the  exercise  of  any 
actual  or  assumed  discretion,  but  because.- in 
the  view  of  the  laW  held  by  said  court,  a  judg- 
ment in  favor  of  the  plaintiff,  upon  the  alle- 
gations of  the  complaint,  could  not  be  vindi- 
cated or  sustained,  not  because  of  discretion  to 
so  decide,  but  because  it  had,  as  it  deemed,  no- 
discretion  to  do  otherwise.  If  this  be  true, 
there  was  no  occasion  and  no  opportunity  for 
tbe  exercise  of  tbe  power  of  discretion.  If  it  be 
not  true,  the  factjthat  such  power  did  really  ex- 
ist does  not  justify  a  decision  in  no  wise  based 
upon  it.  It  is  not  too  much  to  say  that  there 
are  cases  where  complaints  may  show  what  may 
be  called  (as  it  is  called  in  Bispham  on  Equity, 
§  864)  a  prima  facie  right  to  come  into  equity 
to  aak  specific  performance;  but  after  coming 
into  equity  it  may,  upon  a  hearing  of  facts 
relevant  under  such  complaint,  and  in  support 
of  iisalleeatious,  nevertheless  appear  tbat  tbe 
contract  Is  not  so  equitable,  reasonable,  cer- 
tain, or  on  good,  adequate,  mutual  considera- 
tion, consistent  with  policy,  and  free  from 
fraud,  suspicion,  or  mistake,  that  specific  per- 
formance should    be    decreed.     Patterson  v^ 
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Bloomer,  85  Conn.  57,  95  Am.  Dec.  218.  In 
such  a  case  a  demurrer  to  the  complaint  will 
not  reach  the  difficulty  in  the  way  of  the 
plaintiff's  recovery,  which  the  full  trial  on  the 
merits  will  disclose.  On  such  a  trial  the  con- 
siderations which  the  defendants  have  urged 
upon  us  as  reasons  why  the  relief  prayed  for 
should,  in  the  exercise  of  discretion,  be  denied, 
will  doubtless  receive,  as  they  will  merit,  full 
attention  and  weight. 

The  third  groundof  the  defendants' demur- 
rer is  not  well  taken,  and  was  not  pressed. 
Gen.  Stat.  §  1209,  was  not  passed  until  1887, 
and  does  not  affect  the  valiaity  of  the  alleged 
cause  of  action  in  this  case. 

The  remaining  grounds  of  demurrer  present, 
in  effect,  only  a  single  question :  Does  the  com- 
plaint allege  a  contract  founded  upon  sufficient 
•consideration,  consistent  with  public  policy, 
which  a  court  of  equity,  in  the  exercise  of  its 
•discretion,  can  enforce?  Concerning  the  alle- 
gations of  consideration  in  the  complaint,  what 
the  legal  or  moral  obligations  of  a  person  to  a 
•child  which  such  person  caused  to  be  called  by 
his  own  name,  and  ''alwavs  recognized  and 
adopted  as  his  own  child, ''^  may  be,  it  is  un- 
necessary to  inquire,  since  such  child  is  in  no 
sense  a  party  to  this  suit.  Nor  is  it  essential 
to  determine  what  obligation  the  said  John  C. 
Wasserbach,  deceased,  was  under  to  the  plain- 
tiff, except  so  far  as  it  enters  into  the  question 
of  the  alleged  consideration  for  the  asserted 
agreement  and  promise  to  her.  Upon  the  facts 
stated,  he,  the  said  Wasserbach,  was  at  the 
time  stated, — about  the  time  of  the  birth  of  the 
•child, — by  virtue  of  the  statute  (now  Gen.  Stat. 
^^  1206-1208).  under  a  legal  obligation  to  the 
plaintiff,  enforceable  by  what  are  called  "bas- 
tardy proceedincs,"  based  upon  such  statutory 
•enactments.  She  thereby,  and  by  reason  of  the 
premises,  had  a  valid  and  lawful  cause  of  ac- 
tion against  him,  to  compel  him  to  assist  her 
in  the' maintenance  of  their  child.  The  pre- 
scribed proceeding  is  of  a  civil  nature,  and  the 
plaintiff  mother,  in  such  a  suit,  has  the  rights 
of  a  party  in  an  ordinary  civil  action,  and  her 
interest  in  such  suit  is  a  pecuniary  one.  Ham- 
<len  V.  Menrin,  54  Conn.  418;  Booth  v.  Hart, 
48  Conn.  480-486;  Bobbins  v.  Smith,  47  Conn. 
182-186.  The  complaint  states  that  the  plain- 
tiff had  the  statutory  rifrht  above  referred  to,  and 
that  in  consideration  of  her  promise  and  agree- 
ment not  to  enforce  it  by  legal  proceedings, 
but  to  support  and  educate  the  child  without 
assistance  from  said  Wasserbach,  and  at  her 
own  separate  expense,  he  agreed  and  promised 
to  convey  to  her  the  property  in  question.  We 
cannot,  in  view  of  these  allegations,  indorse  the 
claim  of  the  defendants  that  * 'there  is  no  sug- 
gestion here  that  there  was  any  other  considera- 
tion, le^l  or  moral,  than  the  fact  of  the  illicit 
connection  and  the  birth  of  the  child,"  which  as- 
sertion is  made  the  basis  of  the  claim  that  a 
past  act  is  not  a  valid  consideration,  and  that 
"a  promise  made  in  consideration  of  past  illicit 
intercourse  is  void"  unless,  indeed,  under  seal. 
We  will  not  discuss  or  express  any  opinion 
here  concerning  the  soundness  of  these  propo- 
sitions, because  it  appears  to  us  that  the  obli- 
gation relied  upon  has  its  sufficient  basis  in  the 
legislative  authority  which  created  it,  though, 
were  it  necessai7,  it  would  be  easy  to  see  that 
the  provisions  of  such  statutes  are  not  opposed 
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to,  but  in  furtherance  of,  public  policy,  and  in 
close  accordance  with  the  principles  of  natural 
Justice. 

But  the  defendants  further  claim  that  no  lia- 
bility as  imposed  by  the  statute  arises  unless  the 
statutory  provisions  are  followed.  The  case  of 
Heath  v.  White,  5  Conn.  228,  285.  was  re- 
ferred to,  where  this  court  said:  **There  is  no 
possibility  of  deciding  who  is  the  father  of  a 
child  begotten  of  a  lewd  woman.  Her  testi- 
mony is  permitted  to  rise  so  high  in  the  scale  of 
probabilitv  as  to  subject  him  to  a  contribution 
towards  the  child's  maintenance,  not  as  the 
father  in  fact,  but  the  putative  father  only." 
But  surely,  if  the  testimony  of  a  lewd  woman 
is  permitted  to  rise  so  high  in  the  scale  of  prob- 
ability as  to  accomplish  the  effect  stated,  what 
shall  be  said  of  t&e  altitude  in  the  scale  of 
such  testimony  when  coupled  with  the  facts 
alleged,  that  the  a.sserted  father  gave  the  child 
his  own  name,  by  which  such  child  was  always 
called,  and  always  recognized  and  adopted  it 
as  his  own  child?  Truly,  it  cannot  be  claimed 
that  this  court  meant  to  sav  in  Heath  v.  White 
that  the  putative  father  only  of  an  illegitimate 
child  is  liable  to  contribution,  but  that  the  real 
father  is  not.  But  it  is  said  liability  attaches 
only  at  the  end  of  litigation  of  bastardy  pro- 
ceedings, which  might  be  brought  by  the 
mother  or  by  the  town,  and  then  only  the 
amount  would  be  fixed  which  the  defendant 
should  pay,  either  to  her  or  to  the  town,  for 
some  indefinite  time.  It  is  further  said  that  a 
promise  on  the  part  of  the  mother  that  she 
would  not  commence  the  suit  would  not  termi- 
nate the  liability  of  the  deceased.  As  we  have 
before  said,  the' effect  which  the  provisions  of 
Gen.  Stat.  §§  1209,  1210,  might  have  had,  if 
such  statute  had  been  in  existence  in  1884,  is 
not  involved,  since  such  enactment  was  not 
made  until  1887.  But  the  very  provisions  of 
those  sections  appear  clearly  to  recognize  the 
authority  of  the  mother,  prior  to  that  time,  to 
effect  a  settlement,  and  the  object  of  the  statute 
was  to  limit  and  qualify  that  before-existing 
right.  But  it  is  further  to  be  noticed  that  the 
complaint  alleges  that  a  part  of  the  promise 
which  the  plaintiff  made  and  fulfilled  was  to 
relieve  the  deceased,  not  alone  from  his  obli- 
gation to  her.  but  from  the  burden  of  the  sup- 
port, maintenance,  and  education  of  the  child: 
thus  in  this  way,  at  least,  doing  what  would 
''terminate  the  liability  of  the  dfeceased." 

But  finally,  the  defendants  claim  that  the 
leal  question  is  whether  the  court,  as  a  court  of 
equity,  will  say  that  the  consideration  stated  is 
such  an  adequate  and  sufficient  one  that  under 
the  circumstances  of  the  case  it  will  enforce 
the  specific  performance  of  the  alleged  agree- 
ment. But  regarding  this  claim,  for  reasons 
which  we  have  already  somewhat  considered 
in  another  connection,  we  do  not  feel  at  liberty 
to  base  a  decision  in  the  defendants'  favor  upon 
it,  as  the  case  now  stands.  It  is  alleged  in 
the  complaint  that  the  appraised  value  of  the 
real  estate  claimed  is  $3,800.  What  the  amount 
of  the  burden  from  which  the  plaintiff  relieved 
the  deceased  by  her  promise  and  undertaking 
was,  or  woula  have  been,  does  not  appear. 
The  trial  would  probably  disclose  much  mate- 
rial information  bearing  upon  this  question  of 
which  we  are  ignorant.  We  can  only  refer  to 
general  principles  applicable  to  the  matter.     In 
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Grant  v.  Orant,  63  Conn.  540,  541,  the 
oases  of  Wallace  v.  RappUye,  103  Ul.  229«  and 
Woods  V.  EmM,  113  ID.  186.  are  quoted  from 
aud  approved.  The  principle  is  affirmed  that 
""specific  performance  of  a  verbal  contract  af- 
fecting real  estate  will  not  be  decreed  except 
upon  due  and  conclusive  proof  of  its  existence 
and  terms,  and  that  the  contract  must  be  cer- 
tain, equal,  and  fair,  founded  upon  a  valuable 
«8  distinguished  from  a  merely  good  or  moral 
•consideration,  and  that,  so  proved,  it  is  not  a 
matter  of  right,  but  of  sound  discretion." 
•Such  discretion,  in  such  a  case  so  proved,  per- 
tains, at  least  in  the  first  instance,  to  the  trial 
court,  guided  also  by  what  is  further  said  by 
the  court  in  the  citation  above  given, — that 
«uch  claims  as  the  present  **are  always  danger- 
ous, and  when  they  rest  on  parol  evidence  they 
should  be  strictly  scanned." 

There  is  error  in  the  judgment  complained 
of, and  it  is  reversed* 

The  other  Judges  concur. 


*Thi9  case  went  back  for  a  new  trial  and  the  trial 
Judge,  Wbeeler,  made  a  flndinflrof  facts  In  substan- 
tial conformity  to  the  allegations  of  tbe  complaint, 
and  decided  in  favor  of  tbe  plaintiff,  fllinjc  the  fol- 
lowingr  memorandum  of  decision: 

Tbe  facts  set  up  in  tbe  second  count  are  abund- 
antly proved. 

Disinterested  witnesses  of  established  character, 
friends  of  tbe  deceased,  testify  that  at  the  time  be 
purchased  this  property  In  question  be  said  it  was 
to  he  the  plaintiff^s.  He  repeated  to  different  per- 
sons tbe  same  thing,  and  only  two  months  before 
his  deatb  be  told  General  Harbison  that  be  liad 
irlven  the  plaintiff  these  premises.  Tbe  evidence 
in  overwhelming  and  absolutely  convincing  that 
the  deceased  purcbased  these  premises  for  tbe 
plaintiff  and  down  to  bis  deatb  regarded  them  as 
hers.  The  evidence  is  entirely  satisfactory  that  the 
plaintiff  bas  mamtained,  supported,  and  educated 
tbe  boy.  and  that  tbe  deceased  Inyed  him  greatly 
and  had  great  pride  in  bim,  and  tbe  appearance  of 
the  boy  would  entirely  Justify  such  a  pride.  It  was 
eoually  clear  that  tbe  deceased  bad  up  to  bis  death 
affection  for  the  plaintiff.  He  sa  Id  to  General  Har- 
bison she  bad  been  a  good  friend  to  bim  and  done 
all  for  him  she  could. 

This  was  no  ordinary  case  of  illicit  connection. 
Tbe  only  essential  fact  whicb  rests  upon  tbe  plain- 
tiff^s  testimony  was  that  she  agreed  to  support  tbe 
child  at  her  own  expense  if  be  would  deed  to  her 
tbese  premises.  That  be  agreed  to  deed  the  prem- 
ises there  can  be  no  doubt  and  corroborated  as  this 
woman^'s  story  is  on  all  sides,  and  uncontradicted,  I 
must  find  that  she  speaks  tbe  truth  wben  she  says 
tbe  consideration  of  these  premises  was  to  Xye  her 
support  and  maintenance  of  the  child. 

The  questions  of  law  raised  by  tbe  defendant 
were  tbese: 

L  There  was  no  consideration  to  support  tbe 
claimed  agreement 


2.  Tbe  agreement  was  a  parol  one  and  within  the 
statute  of  frauds. 

3.  Tbere  was  no  part  performance  to  take  the 
case  out  of  tbe  statute. 

4.  The  case  was  one  which  no  court  of  equity 
ought  to  enforce. 

5.  The  case  was  against  public  policy. 

Wben  this  case  was  before  the  supreme  court 
upon  a  decision  sustaining  a  demurrer  to  the  first 
count  of  this  action  the  court  beldtbat  by  reason 
of  tbe  statute  (Gen.  Stat.  M  120S-1206)  Waaserbacb 
was  under  a  legal  obligation  to  tbe  plaintiff  enforce- 
able by  wbat  are  called  bastardy  proceedmgs;  that 
such  an  action  was  of  a  civil  luiture  and  the  plain- 
tiff's interest  in  such  suit  was  a  pecuniary  one. 
Further  the  plaintiff  had  a  rigbt  to  effect  a  settle- 
ment with  him  of  his  statutory  obligation  to  her. 
Further,  tbat  relieving  him  from  tbe  burden  of  the 
support,  maintenance,  and  education  of  tbe  child 
would  thus  terminate  bis  liability. 

Tbe  evidence  disclosed  that  the  plaintiff  did  agree 
with  him  to  terminate  his  liability  under  tbe  stat- 
ute by  agreeing  to  support  and  maintain  tbe  child, 
and  that  sbe  bas  kept  her  agreement  by  supporting, 
maintaining,  and  educating  the  child.  He  agreed 
in  consideration  of  her  agreement  to  tbus  termi- 
nate bis  liability  that  he  would  purchase  certain 
Eroperty  and  deed  it  to  ber,  that  sbe  might  have  a 
omefor  herself  and  the  child. 

We  tbink  that  this  agreement  on  ber  part  is  a  suf-  ■ 
flcient  consideration  to  maintain  such  an  agreement 
on  bis  part.  We  tbink  that  our  court  bas  so  de- 
cided wben  this  case  was  before  it,  and  the  author- 
ities would  support  such  a  decision  if  it  were  unad- 
Judlcated  in  our  courts.  Hook  v.  Pratt,  78  N.  Y. 
876, 377. 34  Am.  Rep.  S3B. 

Tbe  English  cases  cited  in  this  opinion  are  de- 
cisive of  tbe  law  of  England  upon  the  validity  of 
an  agreement  by  a  putative  father  to  pay  a  sum 
of  money  in  consideration  of  tbe  support  of  tbe 
child  being  furnished  by  the  mother  or  the  child. 
Ibid.;  Todd  v.  Weber,  »5  N.  Y.  189,  47  Am.  Rep.  30, 
and  the  many  cases  cited  and  full  discussion 
therein. 

This  caw  cites  with  approval  Honk  v.  Pratt, 
svmra.  Ibid.;  note  to  Simmons  v.  Bull,  56  Am.  Dec. 
260,  and  large  number  of  English  cases  cited;  Har- 
groves  V.  Freeman.  12  Ga.  342;  Scbouler,  Dom.  Rel. 
5tb  ed.  «  279,  and  note  6.  p.  242. 

A  child  at  common  law  is  under  no  liability  to 
support  his  parents.  By  statute  he  may  be.  A 
promise  to  pay  for  future  support  furnished  will  be 
upheld.  Stone  v.  Stone,  82  Conn.  144;  Graves  v. 
Atwood,  62  Conn.  612,  62  Am.  Rep.  810. 

An  equal,  if  not  stronger,  case,  is  the  agreement 
of  the  father  of  a  child  to  pay  for  support  fur- 
nished the  child  by  tbe  mother.  Tt  was  urged  tbat 
no  part  performance  had  been  shown  sufficient  to 
take  the  case  out  of  the  statute  of  frauds,  but  I 
cannot  regard  tbe  evidence  in  this  case  as  leaving 
this  question  in  doubt. 

The  case  of  Andrew  v.  Babcock.  68  Conn.  120-124, 
is  conclusive  upon  this  point 

''The  case  seems  to  be  Sustained  by  a  wholesome 
public  policy  and  to  represent  such  a  state  of  facts 
as  must  appeal  to  the  conscience  of  a  court  to  carry 
out  the  certain  wishes  of  the  dead  id  bis  desire  to 
do  tardy  and  inadequate  Justice.*^ 
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tlon  of  Beveral  actions  for  the  recovery  of 
different  instalments  thereunder,  commenced  by 
the  assignee  of  the  other  party  in  tbe  court  of  a 
foreign  state  for  tbe  purpose  of  avoiding  a  stat- 
ute of  the  state  in  which  thecontract  was  made 
and  to  be  performed,  and  in  which  both  the  par- 
ties and  such  assignee  reside. 

1.    A  party  to  a  contract  Is  entitled  to   2.   The  rig^ht  to  an  injunction  to  restrain 
an  ii^nnetion  restraininf^  the  prcMMcn-      the  prosecntion  of  seTeral  actions  on  a 

NoTB.— For  injunction  against  suit  in  other  i  For  not«  as  to  the  validity  of  notes  given  for  pat- 
state,  see  note  to  Thomdike  v.  Thorndike  (UL)  21  ent  rights,  see  First  Nat.  Bank  v.  Stockell  (Tenn.) 
L.  R.  A.  n.  I  20  L.  R.  A.  006. 

34  L.  R.  A. 
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eontraet  tor  the  recovery  of  differeot  instal- 
ments of  money,  oommenced  in  the  court  of  an- 
other state  for  the  purpose  of  avoiding  a  statute 
of  the  state  of  the  residence  of  the  parties  affect- 
ing the  validity  of  the  contract,  is  not  defeated  by 
the  fact  that  complainant  has  other  le^al  de- 
fenses available  in  the  foreigrn  Jurisdiction. 

8.  The  tender  t>ack  of  letters  patent  by 
a  buyer  to  the  seller  places  the  latter  tn  statu  quo 
so  as  to  entitle  the  former  to  rescind  the  contract 
of  sale  on  the  'irround  that  the  letters  were  void 
for  lack  of  novelty. 

4.  There  can  be  no  recovery  as  be- 
tween  the  parties*  on  a  contract  made  in 
violation  of  a  statute,  the  violation  of  which  is 
prohibited  by  a  penalty,  although  the  statute  does 
not  pronounce  the  contract  void  or  expressly 
prohibit  the  same. 

6.  Parol  evidence  is  inadmissible  to  ex. 
tend  the  effect  of  a  written  contract  to  abrograte 
a  prior  airreement,  beyond  the  terms  of  such  con* 
tractt  where  it  is  complete  and  there  is  no  appar- 
ent ambliruity  therein  that  requires  an  ex  plana- 
,     tlon. 

(September  87, 1806.) 

APPEAL  by  defendants,  from  a  judgment  of 
the  Circuit  Court  for  St.  Joseph  County  in 
an  action  brought  to  recover  back  money  paid 
by  plaintiff  to  defendant  Bandage  for  a  patent 
and  to  enjoin  defendants  from  prosecuting 
suits  in  another  state  to  Enforce  further  pay- 
ments of  moneys  due  under  the  contract  of 
sale.     Afflrtned. 

The  facts  are  stated  in  the  opinion. 

Megsrs.  A*  L.  Brick  and  Charles  Pick- 
ard  for  appellants. 

Messrs.  Andrew  Anderson  and  Lucius 
Hubbardf  for  appellee: 

Money  paid  for  worthless  securities  may  be 
recovered  back. 

2  Whart.  Cont.  744. 

There  is  want  or  failure  of  consideration, 
where  a  patent  is  incapable  of  being  applied  to 
any  practical  or  beneficial  purpose. 

Newark.  Sales.  §  880;  Nash  v.  Lull,  102 
Mass.  60,  8  Am.  Rep.  485;  Harlow  v.  Putnam, 
,    124  Mass.  553. 

A  buyer  may  recover  the  price  paid  to  the 
'  seller  who  has  warranted  the  title,  when  the 
goods  for  which  the  money  was  paid  turned 
out  to  have  been  stolen. 

1  Benjamin,  Sales,  Corbin's  ed.  p.  540; 
EicholU  V.  Bannister,  17  C.  B.  N.  S.  708. 

Even  without  such  warrantv,  it  is  said  to  be 
the  undoubted  right  of  the  buyer  to  recover 
back  money  paid  on  a  purchase,  where  he  does 
not  get  that  for  which  he  paid. 

1  Benjamin,  Sales,  Corbin's  ed.  p.  540; 
Chapman  v.  Speller,  14  Q.  B.  621;  Burt  v. 
Bowles,  69  Ind.  1;  IJo^te  Mach.  Co.  v.  Willie, 
85  III.  883;  Minneapolis  Harvester  Works  v. 
Holly,  27  Minn.  495. 

The  assignment  of  this  patent  by  Sandage 
conveyed  nothing. 

Morgan  v.  Muldoon,  82  Ind.  847;  Beter  v. 
North,  107  Ind.  545. 

The  promise  to  work  on  a  salary  was  sepa- 
rable, and  was  performed  and  paid  for. 

Benjamin,  Sales,  Corbin's  ed.  p.  548. 

It  is.  then,  immaterial  whether  the  Stude- 
T  Brothers  Manufacturing  Company  made 
^' table  or  unprofitable  use  of  the  steel 
I.  A. 


skein.    Nothing  passed  by  the  assignment  and 
there  was  nothing  to  restore. 

Burt  V.  Bowles,  supra;  MooJdar  v.  Leufis,  40^ 
Ind.  1:  More?iead  v.  Murray,  31  Ind.  418. 

An  injunction  will  lie  to  restrain  a  resident 
of  Indiana  from  prosecuting  an  action  in  the 
courts  of  another  state,  to  obtain  an  advantage 
which  he  is  not  entitled  to  under  the  laws  of 
this  state 

Wilson  V.  Joseph,  107  Ind.  490;  Dehon  v. 
Foster,  4  Allen,  545;  Keyser  v.  Hiee,  47  Md. 
208,  28  Am.  Rep.  448;  28  Cent.  L.  J.  268. 

The  supreme  court  of  Illinois,  in  HoUida  v. 
Hunt,  70  111.  109.  22  Am.  Rep.  63,  held  that 
the.state  statute  which  required  vendors  of  pat- 
ent rights  to  procure  a  certificate  from  the 
county  clerk,  and  provided  that  every  written 
obligation  the  consideration  of  which  was  a 
patent  right,  should  contain  the  words,  "given 
for  a  patent  right,"  was  unconstitutional  and 
void,  as  an  attempt  to  regulate,  by  state  legisla- 
tion, a  matter  of  which  Congress  has  sole  ju 
risdiction. 

Ex  parte  RMnson,  2  Bisa.  809. 

Our  own  supreme  court  now  holds  that  such 
a  statute  is  valid  as  an  exercise  of  the  police 
power  of  the  state. 

BrechbiU  v.  RandaU,  102  Ind.  528,  52  Am. 
Rep.  695;  New  v.  Walker,  108  Ind.  865,  m 
Am.  Rep.  40;  Bankey  v.  Downey,  1  L.  R.  A. 
447,  116  Ind.  118;  Pape  v.  Wright,  116  Ind. 
502. 

There  can  bfe  no  I  recovery  on  a  contract  for- 
bidden by  a  statute. 

Dillon  V.  Allen,  46  Iowa,  299,  26  Am.  Rep. 
145;  Woods  V.  Armstrong,  54  Ala.  150,  25  Am. 
Rep.  671;  New  v.  Walker,  supra. 

It  is  not  enough  that  there  is  a  remedy  at 
law.  It  must  be  plain  and  adequate,  as  practi- 
cal and  efficient  to  the  ends  of  justice  and  its- 
prompt  administration  as  the  remedy  in 
equity. 

Thatcher  v.  Humble,  67  Ind.  444;  Watson  v. 
Sutherland,  72  U.  S.  5  Wall.  74,  18  L.  ed.  580; 
Heagy  v.  Black,  90  Ind.  584;  Bish4>p  v.  Moor- 
man,  98  Ind.  1,  49  Am.  Rep.  781. 

The  rule  of  the  court  is  to  assume  jurisdic- 
tion in  all  cases  where  the  interests  of  justice 
call  for  and  require  its  interference. 

i^icer  V.  Hoop,  51  Ind.  865;  Wilson  v.  Jo- 
seph, 107  Ind.  490. 

Jordan*  J.,  delivered  the  opinion  of  the 
court: 

The  only  questions  arising  and  argued  by  ap- 
pellants in  this  appeal  are  those  based  upon  the 
alleged  error  of  the  court  in  overruling  their 
separate  motions  for  a  new  trial.  Two  princi- 
pal propositions  are  presented  for  our  consider- 
ation by  appellants'  learned  counsel, namely :  (1) 
That  the  decision  of  the  court  is  not  sustained  by 
sufficient  evidence,  and  is  also  contrary  to  law; 
(2)  that  the  court  erred  in  excluding  certain 
evidence  of  the  appellant  Joshua  Sandage. 
Appellee,  by  this  action,  sought  to  recover  a 
certain  sum  of  money  paid  by  it  to  appellant 
Sandage  in  the  purchase  of  letters  patent  for 
an  improvement  in  steel  skeins,  and  to  enjoin 
him,  together  with  his  coappellant,  the  San- 
dage Steel- Skein  Company,  from  bringing  or 
further  prosecuting  suits  in  the  courts  of  Cook 
county,  in  the  state  of  Illinois,  upon  certain 
contracts  in  writing,  mentioned  in  the  com- 
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nt,  and  for  the  cancelation  of  these  con- 
ts.    The  complaint  is  in  two  paragraphs 

the  followinii:  is,  substantially,  a  correct 
mary  of  the  facts,  as  alleged  in  this  plead- 

Appellants,  at  and  long  before  the  com- 
cemeDt  of  this  action  were  residents,  and 
their  domidls,  at  the  city  of  South  Bend, 
ana.  Appellee  is  a  corporation,  also  having 
omicil  at  said  city,  long  prior  to  the  institut- 
)f  this  action,  and  is  there  engaged  in  the 
QBss  of  manufacturing  wagons  and  car- 
's. On  July  19,  1»82,  appellant  Sandage 
the  owner  of  certain  letters  patent  for  an 
ovementof  dteel  axle  skeins,  issued  to  him 
le  government  of  the  United  States.  On 
late  mentioned  be  sold  and  transferred 
letters  patent  to  the  appellee  by  a  contract 
-iting  executed  by  him  and  appellee.  By 
rontract  the  latter  agreed  to  manufacture 
atented  skein,  and  to  employ  Sanda^e  as 
eman  in  its  factory  for  a  period  of  two 
,  at  a  salary  of  $1,500  per  year,  and  to 
im  |2,000  in  cash,  and  one  third  of  the 
ofits  arising  from  the  manufacture  of  the 
}.  until  he  should  receive  $20,000.  Sand- 
l^reed  to  also  assign  to  the  company  any 
vements  which  he  might  make  in  the 
:,  and  in  the  contract  he  guaranteed  the 
ty  of  the  letters,  and  agreed  to  pay  all 
md  expenses  in  enforcing  and  sustaining 
me,  and  to  defend  the  appellee  in  all  suits 
'ringementB,  and  to  pay  all  costs  and  ex- 

occasibned  thereby.  Upon  the  execu- 
'  this  contract,  and  the  transfer  of  these 

to  appellee,  it  erected  buildings  and 
ed  machinery,  and  engaged  in  the  mak- 
d  selling  of  the  steel  skeins;  aud  Sand- 
is  taken  into  its  employ  for  two  years,  as 
eement.  He  was  paid  his  stipulated  sal- 
lo  $2,000  in  cash,  and.  in  addition,  appel- 
j  him  $7,000  in  profits  accruing  up  to 
8  tbe  consideration  for  the  sale  and  as- 
nl  of  the  patent.  On  November  20, 1B86, 
ties  executed  what  was  termed  a  "sup- 
tal  contract,"  whereby  they  changed  the 
I  agreement  by  providing  that  Sandage, 
al  and  additional  compensation  for,  and 
deration  of,  his  letters  patent,  and  any 
3nient  he  might  make  thereon  during 
of  the  patent,  should  be  paid  by  the  ap- 
le  sum  of  $18,000,  to  be  payable  as  fol- 
.  wit:  January  1, 1888,  $4,000;  January 

$3,000;  January  1,  1890,  $4,000;  Jan- 
1891,  $2,000.  It  was  further  provided 
upplemental  contract  that  in  the  event 
»ellee  was  compelled  to  defend  its  riffht 
I  to  the  patent,  or  if  it  should  find  it 
J  lo  prosecute  persons  for  infringe- 
^tween  November  26,  1886,  and  Janu- 
891, — tbe  date  of  the  last  payment,— 
1  in  that  event  the'  reasonable  expenses 
suits  should  be  paid  by  Sandage,  to  an 
□ot  to  exceed  the  final  payment  of  $2,- 

iD  tbe  event  the  appellee  brought  a 
was  defeated,  appellants  were  not  to  be 
le  for  the  costs  of  such  suit.  It  was 
ilated  that:  "So  much  of  tbe  ajrree- 
ade  between  the  Studebaker  Bros. 
turiDg  Company  and  Joshua  Sandage 
Kh  day  of  July,  1882,  as  relates  to  the 

by  the  said  Studebaker  Bros.  Manu- 
:  Company  to  the  said  Sandage  of 
or  and  in  consideration  of  his  Otters 


patent  herein  indicated,  or  which  is  in  any 
way  inconsistent  with  this  agreement,  is  hereby 
repealed  and  made  of  no  effect.  The  other 
particulars  of  said  first  agreement  to  continue 
and  remain  in  full  efi^ect."  On  January  8, 
1888,  appellee  paid  Sandage  $4,000.  being  the 
instalment  due,  under  the  supplemental  agree- 
ment, on  the  1st  of  that  month.  After  receiv- 
ing said  sum,  appellant,  in  November,  1889, 
made  an  assignment  of  both  the  aforesaid  con- 
tracts to  his  coappellant,  the  Sandage  Steel- 
Skein  Company.  The  second  instalment,  of 
$3,000,  was  not  paid  at  maturity;  and  the  lat- 
ter company,  claiming  to  be  the  holder  of  these 
contracts,  by  virtue  of  an  assignment  to  them  by 
Sandage,  brought  an  action  in  the  circuit  court 
of  Cook  county,  Illinois,  upon  the  contract,  in 
tbe  name  of  Joshua  Sandage,  for  its  use,  against 
appellee,  to  recover  this  unpaid  instalment. 
In  1880,  after  the  second  instalment  of  money 
specified  in  the  second  or  supplemental  con- 
tract had  become  due,  and  which  appellee  had 
refused  to  pay,  the  Sand^  Steel-Skein  Com- 
pany commenced  a  second  action  in  the  same 
court  against  appellee  to  recover  this  latter  in- 
stalment. After  the  assignment  of  these  con- 
tracts to  said  steel -skein  company,  and  the 
commencement  of  these  actions,  in  January, 
1890.  appellee  began  a  suit  in  the  circuit  court  of 
the  United  States,  at  Chicago,  Illinois,  against 
the  Illinois  Iron- Bolt  Company,  for  an  infringe- 
ment of  said  patent,  and  on  January  27,  1890, 
served  both  of  tbe  appellants  with  notice  to  . 
the  effect  that  such  an  action  had  been  com- 
menced in  that  court,  and  that  the  validity  of 
the  patent  would  be  assailed  and  in  issue 
therein,  and  requested  that  said  parties  assist 
in  said  cause,  in  defending  the  validity  of  the 
letters  patent;  claiming  an  estoppel  against 
them  by  any  judgment  that  might  be  rendered 
therein  against  the  validity  of  tbe  patent.  At 
the  March  term,  1890,  of  said  United  States 
court,  in  said  action,  these  letters,  by  that 
court,  were  adjudged  and  held  to  be  invalid, 
for  want  of  novelty.  Studebaker  Bro%,  Mfg, 
Co.  V.  lUinoisIron  dt  Bolt  Co.  42  Fed.  Rep.  62. 
Thereupon,  on  May  16, 1890,  appellee  executed 
and  tendered  to  appellant  Joshua  Sandage  a 
reassignment  of  said  letters,  and  a  cancelation 
of  said  contracts,  and  requested  him  to  repay 
to  it  the  sum  of  $20,000,  all  of  which  was  re- 
fused by  him.  A  like  demand  for  cancelation 
of  said  contracts  was  made  upon  the  Sandage 
Steel-Skein  Company,  which  was  also  refused. 
That,  in  addition  to  the  two  suits  already  com- 
menced by  said  skein  company  against  appel- 
lee, said  company  was  threatening  to  bring 
other  actions  on  these  contracts  in  the  courts 
of  Illinois,  and  attach  appellee's  property  situ- 
ated in  that  state.  Sandas^e,  at  the  time  of  the 
sale  of  the  patent  right  to  the  appellee,  had 
wholly  failed  and  neglected  to  comply  with 
the  requiremente  of  §§  6054,  6055.  Rev. 
Stat.  1881  (Rev.  Stat.  1894,  §§  8180,  8181),  in 
relation  to  the  sale  of  patent  rights,  and  sold 
his  said  patent  to  appellee  in  violation  of  this 
statute.  The  supreme  court  of  Illinois  having 
held  a  statute  of  that  state  in  relation  to  patents 
(being  one  similar  to  the  statute  cited  above)  void 
on  the  ground  that  it  violated  tbe  Federal  Consti- 
tution, it  is  averred  that  the  appellants  have 
resorted  to  the  courts  of  Illinois  in  order  to  es- 
cape the  laws  of  Indiana  on  that  subject.    It 
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is  also  averred  that  after  this  action  was  com- 
meDced,  and  a  temporary  restrainiDg  order  was 
ffranted  against  the  appellants,  that  ihey  made 
a  sale  of  these  contracts  in  suit  to  a  resident  of 
Chicago,  Illinos.  It  is  also  shown  that  the  tender 
of  a  leassignment  of  this  patent  was  continued 
by  bringing  the  same  into  court  for  appellants' 
use.  These  are  the  conspicuous  facts,  as  pre- 
sented by  the  record  in  this  action.  A  trial 
upon  the  issues  joined,  in  the  lower  court,  re- 
sulted in  a  Judgment  to  the  effect  that  appel- 
lants be  peri)etually  enjoined  from  prosecuting 
or  commencing  any  suit  or  suits  for  the  pur- 
pose of  enforcing  the  contracts  in  question,  and 
that  the  same  be  canceled  and  delivered  up  to 
the  appellee,  and  that  appellee  recover  of 
Joshua  Bandage  the  sum  of  $18,447.42  and 
costs. 

One  of  the  contentions  of  appellants  is  that 
"the  facts  in  this  case,  as  alleged  in  the  plead- 
ings and  as  shown  by  the  proofs,  do  not  make 
such  a  case  as  entitled  the  appellee  to  the  eq- 
uitable relief  prayed  in  the  petition,  and  granted 
by  the  decree."  Upon  the  contrary,  appellee 
contends  that  the  evidence  fully  authorized  and 
justified  the  court  in  finding  that  the  appel- 
lants commenced  their  suit  in  the  state  of  Il- 
linois for  the  purpose  of  evading  the  laws  of 
Indiana,  and  thereby  gaining  an  advantage 
over  the  appellee  in  the  forum  of  a  sister  state. 
We  have  examined  the  evidence  in  the  record, 
and  are  of  the  opinion  that  it  establishes  the 
facts  alleged  in  the  complaint,  and  sustains  the 
finding  and  judgment  of  the  court.  It  is  in- 
sisted by  counsel  for  the  appellants  that  the 
alleged  facts  in  the  case  at  bar  are  a  complete 
and  adequate  defense  at  law  to  the  actions 
commenced  upon  the  contracts  in  controversy 
in  the  courts  of  Illinois.  Conceding  this  con- 
tention, however,  can  it  be  urged,  consistent 
with  reason,  that  this  principle  of  equity  can 
be  invoked  to  require  appellee,  under  the  facts, 
to  go  into  the  courts  of  another  state,  and  there 
assail  these  contracts  by  pleading  the  facts  in 
bar  to  the  actions  therein  pending?  This  con- 
tention cannot  be  sustained  upon  any  reason- 
able pounds.  It  is,  however,  a  familiar  rule 
that  It  is  not  sufficient  that  there  is  a  remedy 
at  law  but  the  same  must  be  plain  and  ade- 
quate, and  as  practical  and  efficient  to  the  ends 
of  justice,  ana  its  prompt  administration,  as  is 
the  remedy  in  equity.  It  is  manifest,  we 
think,  that  had  appellee  been  compelled  to 
avail,  itself  of  the  facts  on  which  it  based  its 
cause  of  action  in  this  case,  as  'a  cause  of  de- 
fense to  the  suits  already  commenced  by  the  ap- 
pellee, or  to  the  others  that  they  might  institute 
upon  the  obligation  in  question,  its  remedy 
would  not  have  been  as  adequate  and  efficient 
as  the  one  invoked  in  this  cause.  Two  actions 
had  been  commenced  upon  the  alleged  invalid 
contract,  and  another  was  threatened,  in  order 
to  recover  the  instalment  of  $2,000  not  yet  ma- 
tured. By  waiting  to  contest,  by  way  of  de- 
fense, the  right  of  appellants  to  enforce  these 
payments  or  money  under  this  contract,  ap- 
pellee might  have  been  at  least  harassed  by 
and  subjected  to  repeated  and  vexatious  litiga- 
tion, and  much  expense  incident  thereto,  oy 
appellants,  or  those  to  whom  they  might  have 
assigned  the  contract  in  controversy.     By  ap- 

-•aling  to  a  court  of  equity,  the  remedy  was 
mce  adequate  and  complete,  and  by  one 
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action  all  the  relief  to  which  appellee  was  en 
titled  under  the  facts  could  be  awarded. 

Counsel  further  contend  that  appellee  was- 
not  entitled  to  have  this  contract  rescinded 
until  it  had  placed  Bandage  in  statu  quo.  We 
recognize  the  full  force  of  the  rule  that,  where 
a  party  desires  to  rescind  a  contract,  he  must 
do  so  in  toio,  and  return  the  consideration 
which  he  received  thereunder,  and  otherwise 
do  that  which  will  put  him  and  the  other 
party  in  statu  quo.  But  what  was  necessary 
to  be  done,  in  view  of  the  facts  and  circum- 
stances in  this  case,  to  put  Bandage  in  statu 
quo  f  All  that  appellee  received  from  him  was 
an  assignment  of  bis  right  and  title  to  the  pat- 
ent right  in  question.  This  right  proved  to 
be  invalid  and  worthless,  and  appellee  reas- 
signed the  letters,  and  tendered  back  the  same 
to  Bandage.  This,  evidently,  in  our  opinion, 
was  all  that  appellant  could,  at  the  furthest,, 
demand.  Bandage  had  guaranteed  the  validity 
of  these  letters.  Their  validity  was  assailed  in 
a  court  of  competent  jurisdiction.  Of  this 
fact  he  was  notified,  and  requested  to  sustain 
them.  They  were  adjudged  by  the  court  to 
be  void  for  the  reason  herein  stated.  By  this 
judgment  appellant  was  bound.  That  money 
paid  for  worthless  securities  or  rights,  or  where 
the  purchaser  does  not  get  that  for  which  the 
money  was  paid,  may  be  recovered  back,  is  a 
well-settled  proposition.  Whart.  Cont.  §  744; 
Benjamin,  Sales,  p.  540;  Burt  v.  Bowles,  69 
Ind.  1;  Jarboe  v.  Secerin,  85  Ind.  496.  It  was 
established  on  the  trial  that  Bandage  had  failed 
to  comply  with  the  prerequisites  of  sections 
6054,  6055,  Bev.  Btat.  1881  (Rev.  Btat.  1894. 
§^  8180,  8181),  by  neglecting  to  file  copies  of 
his  letters  with  the  clerk  of  the  circuit  court 
of  Bt.  Joseph  county,  wherein  the  said  patent 
was  sold,  and  by  not  inserting  in  the  written 
contract  wherein  appellee  obligated  itself  to 
pay  the  purchase  price  of  the  patent  the  words, 
* 'given  for  a  patent  right."  The  penalty  for 
disobeying  this  statute  is  a  fine,  or  imprison- 
ment in  jail.  Rev.  Stat.  1881.  S  6056  (Rev. 
Stat.  1894.  g  8182).  That  the  noncompliance 
with  this  law  rendered  the  contract— at  least,, 
so  far  as  appellee  tberein  obligated  itself  to> 
pay  the  purchase  price  of  this  patent— invalid, 
as  between  the  parties,  is  no  loneer  a  disputed 
question.  New  v.  Walker,  108  Ind.  365,  58 
Am.  Rep.  40;  Brechbill  v.  Randall,  102  Ind. 
528,  52  Am.  Rep.  695;  Robertson  v.  Cooper,  1 
Ind.  A  pp.  78.  That  there  can'  be  no  recovery 
on  a  contract  made  in  violation  of  a  statute,  as 
between  the  parties  thereto,  the  violation  of 
which  is  prohibited  by  a  penalty,  is  a  principle 
well  recognized  by  the  courts.  This  is  true, 
although  the  statute  does  not  in  terms  pro- 
nounce the  contract  void,  nor  'expressly  pro- 
hi  bit  the  same.  This  doctrine  is  well  supported 
by  many  English  and  American  decisions. 
Woods  V.  Armstrong,  54  Ala.  150,  and  the  au- 
thorities collected  in  note  to  this  case  in  25 
Am.  Rep.  674;  Dillon  v.  Allen,  46  Iowa,  299,. 
26  Am.  Rep.  \Ab\  Winchester  Electric  Light  Co, 
v.Veal  (at  this  term)  (Ind.)  41  N.  E.  834. 
Counsel  for  appellant  urge  that  this  statute  is 
in  conflict  with  the  Federal  Constitution,  and 
therefore  void.  This  question  has  been  settled 
to  the  contrary  in  this  state,  and  is  no  longer 
an  open  question.  New  v.  Walker,  supra;  Hau- 
key  V.  Downey,  116  Ind.  118,  1  L.  K.  A.  447; 
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Pape  Y.Wright,  116  Ind.  602.  It  was  in  evi- 
deDce  that  the  supreme  court  of  Illinois,  in  the 
case  of  HoUida  v.  Hunt,  70  III.  109,  22  Am. 
Rep.  63,  held  a  similar  statute  of  that  state,  re- 
laung  to  patent  rights,  to  be  repugnant  to  and 
inconsistent  with  the  rights  exercised  by  Con- 
gress in  regard  to  such  rights,  and  therefore 
void.  In  view  of  this  latter  fact,  in  connec- 
tion with  the  other  evidence  in  the  case,  we 
are  of  the  opinion  that  it  is  shown  that  appel- 
lants, by  bringing  actions  upon  this  contract 
in  Illinois,  instead  of  instituting  the  same  in 
Indiana,  where  all  the  parties  resided,  did  so 
for  the  purpose  of  obtaining  an  advantage  over 
the  appellee  which  they  were  not  entitled  to 
under  the  laws  of  the  latter  state.  As  long  as 
a  citizen  belongs  to  a  state,  he  owes  it  o&di- 
ence;  and,  as  between  states,  the  state  in 
which  be  is  domiciled  has  iurisdiction  over  his 
person,  and  his  personal  relations  to  other  citi- 
zens of  the  state.  Kei/ser  v.  Rice,  47  Md.  208. 
28  Am.  Rep.  48.  That  a  citizen  of  a  state, 
under  a  showing  of  sufficient  facts,  can  be 
enioined  from  commencing  or  prosecuting  a 
suit  against  his  fellow  citizen  in  the  courts  of 
another  state,  is  an  equitable  rule,  recognized 
and  enforced  by  this  court  and  many  others. 
See  Wilson  v.  Joseph,  107  Ind.  490;  Keyser  v. 
Rice,  supra;  Dehon  v.  Foster,  4  Allen,  545;  28 
Cent.  L.  J.  268.  This  rule  seems  to  be  sus- 
tained by  a  clear  weight  of  authority  in  this 
country.  See  10  Am.  &  £n^.  £nc.  Law, 
p.  909.  It  is  declared  in  the  decisions  that  the 
court,  in  the  exercise  of  this  authority,  does 
not  proceed  upon  any  claim  of  right  to  control 
or  stay  proceedings  in  the  courts  of  another 
state  or  country,  but  upon  the  grounds  that 
the  person  against  whom  the  restraining  order 
is  issued  resides  within  the  Jurisdiction,  and 
within  the  power  of  the  restraining'  court.  The 
court  issuing  the  writ  does  not  pretend  to  di- 
rect or  control  the  one  in  the  foreign  state,  but, 
without  regard  to  the  subject-matter  of  the 
dispute,  it  considers  the  equities  between  the 
parties,  and  decrees  in  personam  according  to 
these  equities,  and  enforces  obedience  to  its 
decree.  We  think  that  in  the  case  at  bar  the 
facts  sufficiently  show  a  manifest  equity  in  favor 
of  appellee,  so  as  to  entitle  it  to  the  decree  herein. 
Appellants  complain  of  the  action  of  the  court 
in  not  permitting  Joshua  Bandage  to  answer  the 
following  question  of  appellee:  **What,  if  any- 
thing, was  the  consideration  of  the  second  or 
supplemental  contract,  as  to  releasing  you  of 
your  guaranty  in  the  second  contract?"  The  ap- 
pellants' attorney  explained  to  the  court,  on  the 
court's  request,  as  follows:  '*That  that  statement 
in  the  first  contract,  and  the  second  statement  in 
the  supplemental  contract,  in  reference  to  the 
having  of  suits  and  payments  of  costs,  are  am- 
biguous and  not  fully  explained  in  the  contract; 
that  the  contract  was  entirely  abrogated,  and 
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that  was  a  part  of  the  consideration  of  the  sec- 
ond contract;  that  the  first  contract  was  for 
royalties,  and  in  consideration  that  Mr.  Sau- 
daffe  gave  up  his  right  to  the  royalties,  more 
valuable  to  him  than  the  second  contract  gave 
him, — in  consideration  that  he  gave  that  up, — 
he  should  not  be  held  responsible  for  the  pat- 
ent, and  not  be  liable  for  any  expense  on  the 
patent,  explained  as  stated  in  the  contract;  and 
that  the  defendants  wished  to  show  by  this 
witness,  in  answer  to  this  question,  that  the 
second  contract  was  made  upon  the  considera- 
tion, and  with  the  full  understanding  of  the 
plai:itiff;  that  they  had  investigated  the  said 
patent,  and  told  the  defendant  Joshua  6an- 
dage  that  they  were  willing  to  take  their 
chances  as  to  the  patent  beins^  upheld  in  the 
courts;  and  that  the  said  ^shua  Sandage 
should  not  be  held  responsible  for  such  patent 
if  such  patent  was  at  any  time  held  to  be  in- 
valid." By  this  question  appellants'  counsel 
say  that  they  desired  and  sought  to  show  what 
the  consideration  of  the  supplemental  contract 
was,  and  to  explain  what  was  meant  to  be  re- 
pealed by  it.  It  is  obvious,  we  think,  that  the 
purpose  of  the  evidence  sought  to  be  elicited 
by  this  question  was  to  contradict  the  written 
obligation.  The  written  contract  in  question 
is  not  incomplete,  and  there  is  no  apparent 
ambiguity  therein  that  requires  an  explanation 
by  parol  evidence.  Nor  was  it  in  any  way 
rendered  necessary  to  show  what  part  of  the 
first  agreement  had  been  repealed  and  rendered 
of  no  effect  by  the  second.  This  was  easily 
disclosed  by  a  comparison  of  the  one  with  the 
other.  The  evident  purpose  of  the  question^ 
as  it  appears  from  the  statements  of  counsel, 
was  to  show  that  the  guaranty  of  appellant 
Bandage,  made  in  the  first  contract,  as  to  the 
validity  of  his  patent  right,  had  been  repealed 
by  a  parol  agreement  contemporaneous  with 
the  second  written  contract,  and  thereby  con- 
tradict this  latter  instrument.  The  cases  of 
Kieift  V.  Kerr,  17  Ind.  284,  to  the  effect  that, 
when  a  written  contract  is  incomplete,  parol 
evidence  that  does  not  contradict  it  may  be  ad- 
mitted to  show  the  whole  contract,  and  Mar- 
tindale  v.  Parsons,  98  Ind.  174,  where  it  is  held 
that  parol  evidence  may  be  received  to  aid  in 
the  construction  of  ambiguous  contracts,  lend 
no  support  to  appellants'  claim  upon  this  ques- 
tion, as  herein  presented.  The  court  did  not 
err  in  excluding  this  question. 

We  have  examined  all  the  questions  neces- 
sarily presented  by  this  appeal,  and'are  of  the 
opinion  that  there  is  nothing  appearing  in  the 
record  that  would  entitle  appellants  to  a  re- 
versal. 

The  judgment  is  therefore  affirmed. 

Howard,  J.,  was  absent,  and  took  no  part . 
in  the  decision  of  this  cause. 
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BRIDAL  VEIL  LUMBERING  COMPANY. 

Respt, 

«. 

D.  S.  JOHNSON.  AppU 

( Or. ) 

A  railiHMbd  chartered  to  extend  from  a 
certain  town  past  a  sawmill.  throuRh 
rouflrb,  mountaloous.  timbered,  and  gimrsely- 
settled  oountr^.  to  the  middle  of  a  certain  section 
on  lands,  of  the  United  States,  without  yolnff  near 
any  other  town,  city,  or  settlement  or  other  rail- 
road, but  which  has  been  built  only  from  the  saw- 
mill, about  2  miles  from  the  town,  for  6^  miles  into 
the  timbered  region,  and  has  no  f  reigrht  or  pas- 
«enirer  depots,  passenger  coaches,  or  freight  cars, 
except  trucks,  and  has  never  charged  passengers 
any  fare,  is  a  public  way  for  which  eminent  do- 
main may  be  exercised,  where  it  Is  not  shown  that 
it  was  intended  simply  as  a  logging  road,  and 
-everyone  having  occasion  to  use  it  as  a  passenger 
or  for  the  transportation  of  freight  has  a  right  to 
require  the  service. 

(November  9, 1806.) 

APPEAL  bv  defendant  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  County 
ID  favor  of  plaintiff  in  a  proceeding  to  condemn 
a  right  of  way  for  a  railroad.    Affirmed. 

Statement  by  Bean,  J. : 

This  is  an  action  to  condemn  a  right  of  way 
for  a  railroad.  The  defense  is  that  plaintiff 
was  organissed  for  the  operation  of  a  sawmill 
for  the  manufacture  of  lumber,  and  the  pro- 
posed railroad  is  intended  for  its  own  private 
use  and  benefit  in  connect  ion  therewith,  and 
not  for  the  ordinary  purposes  of  a  railroad  for 
the  transportation  of  freight  and  passengers, 
and  that  therefore  the  use  for  which  the  land 
is  required  by  the  plaintiff  corporation  is  not 
public,  so  as  to  justify  the  exercise  in  its  behalf 
of  the  power  of  eminent  domain.  The  cause 
was  tried  without  the  intervention  of  a  jury, 
and  on  July  81. 1892.  the  court  filed  its  findings 
of  fact  and  conclusions  of  law,  from  which  it 
appears  that  plaintiff  was  incorporated  in  ISS9; 
that  by  its  original  and  supplementary  articles 
of  incorporation  one  of  its  purposes  is  that  of 
•constructing  and  operating  a  railroad  for  the 
transportation  of  freight  and  passengers  from 
Bridal  Veil,  Oregon,  by  way  of  the  mill  of  the 
Bridal  Veil  Falls  Lumbering  Company  to  the 
center  of  Sec  1,  T.  2  S.,  of  R.  7  E,  of  the  Wil- 
lamette meridian,  near  the  base  of  Mt.  Hood, 
in  the  state  of  Oregon,  both  of  its  terminal 
points  being  in  Multnomah  county;  that  it  was 
not  organi^  for  the  sole  purpose  of  operating 
a  sawmill,  or  for  supplying  the  mill  with  saw 
logs,  or  for  constructing  and  maintaining  a 
logging  road  thereto;  that  a  portion  of  the 
railroad  has  already  been  constructed,  and  so 
operated  and  maintained  that  "the  general  pub- 
lic have  had  the  use  and  benefit  thereof,  for  the 
transportation  of  freight  and  passengers,  when- 

NoTE— See  also,  as  to  what  railroads  are  public, 
Pittsburg,  W.  &  K.  R.  Co.  v.  Benwood  Iron  Works 
(W.  Va.)  2  L.  R.  A.  680,  and  note:  and  Kettle  River 
^o.  v.  Bastem  R.  Co.  (Minn.)  6  L.  R.  A.  Ul. 
R.  A. 


ever  freight  was  offered  or  passengers  desired 
to  ride;  and  that,  "so  far  as  completed,  it 
provides  means  of  transportation  useful  and 
beneficial  to  the  people  living  in  the  section  of 
country  in  which  it  is  built,'*  and  "gives  to  them 
and  persons  having  business  in  that  vicinity 
improved  facilities  for  the  transportation  of 
freight  not  possessed  before."  From  these 
findings  the  court  concluded,  as  a  matter  of 
law,  that  the  plaintiff  was  entitled  to  exercise 
the  power  of  eminent  domain.  A  short  time 
after  they  were  filed  the  defendant  moved  for 
additional  findings  of  fact,  and  presented  a 
series  of  proposed  findings,  some  of  which  the 
court  adopted.  From  these  it  appears  that  the 
northern  terminus  of  that  portion  of  plaintiff's 
road,  as  located  and  constructed,  is  at  the  saw- 
mill referred  to,  about  2  miles  from,  and  at  an 
elevation  of  1,800  feet  above,  the  town  of 
Bridal  Veil;  that  no  line  or  route  of  the  pro- 
posed road  has  ever  been  surveyed,  located,  or 
constructed  from  Bridal  Veil  to  the  sawmill; 
that,  as  surveyed  and  constructed,  it  extends  a 
distance  of  5i  miles,  to  lands  owned  by  plain- 
tiff; that  the  southeastern  terminus  of  the 
route,  as  described  in  the  articles  of  incorpora- 
tion, is  near  the  base  of  Mt.  Hood,  upon  land 
owned  by  the  government  of  the  United  States, 
and  that  there  is  not,  at  or  near  thereto,  any 
town,  city,  or  settlement,  or  other  railroad; 
that  the  country  along  such  route  is  rough, 
mountainous,  covered  with  timber,  and  sparsely 
settled,  and,  except  the  town  of  Bridal  Veil, 
there  is  at  no  place  on  the  line  or  in  its  vicinity 
any  town,  city,  or  thickly-settled  neighborhood; 
that  the  plaintiff  has  connected  with  its  rail- 
road no  freight  or  passenger  depots,  no  passen- 
ger coaches,  and  no  freight  cars,  except  that  it 
has  a  number  of  trucks,  on  one  of  which  there 
is  a  platform,  covered  in  time  of  nrin;  and  that 
plaintiff  has  never  carried  over  its  road  any 
passengers  for  hire,  but  has  always  permitted 
any  person  who  wished  to  ride  on  its  trucks  to 
do  so  without  charge.  Among  the  findings 
proposed  by  the  defendant,  but  rejected  by  the 
court,  is  one  to  the  effect  that  the  principal 
purpose  for  which  that  portion  of  the  road  al- 
ready constructed  was  built,  and  for  which  it 
is  and  has  been  used,  is  that  of  transporting 
saw  logs  from  the  lands  of  plaintiff  to  its  mill 
A  judgment  having  been  entered  upon  the  find- 
ings in  favor  of  plaintiff,  the  defendant  ap- 


Mr.  E.  B.  WaUon  for  appellant. 
Mr,  L.  L.  McArthar  for  respondent 

Bean*  J.,  delivered  the  opinion  of  the 
court: 

There  being  no  bill  of  exceptions  in  the  rec- 
Qrd,  the  only  question  for  our  determination  is 
whether  the  findings  of  fact  support  the  judg- 
ment. The  right  of  eminent  domain  is  a  right 
of  sovereignty,  and  can  be  exercised  only  by 
legislative  authority,  and  fox  a  public  use  or 
benefit. 

When,  therefore,  s^  particular  corporation 
claims  the  right  to  take  private  property  with- 
out the  consent  of  the  owner,  it  must  show, 
not  only  a  legislatiye  warrant,  but,  if  its  right 


1896. 


Bbidal  Veil  Luhberino  Co.  y.  Johnson. 


is  cballeofired  on  that  ground,  it  must  be  able 
to  establish  the  fact  that  the  enterprise  in  which 
it  is  engaged  is  one  by  which  a  public  use  or 
benefit  is  to  be  subserved  or  promoted,  so  that 
«uch  taking  can  be  said  to  be  for  a  public,  and 
not  a  private,  use.  The  necessity  or  expediency 
of  taking  private  property  for  public  use.  the 
instrumentalities  through  which  it  may  be 
done,  and  the  mode  of  procedure,  aie  legisla- 
tive, and  not  judicial,  questions.  But,  whether 
the  proposed  use  thereof  is  in  fact  public,  so 
as  to  justify  its  taking  without  the  consent  of 
tbe  owner,  has  always  been  a  question  for  the 
courts  to  determine;  and  in  doing  so  they  are 
not  confined  to  the  description  of  the  objects 
and  purposes  of  the  corporation  as  set  forth  in 
its  articles  of  incorporation,  but  may  resort  to 
evidence  aliunde  snowing  the  actual  business 
proposed  to  be  conducted  by  it.  Lewis,  Era. 
Dom.  ^  158;  Be  Niagara  FaUs  d  W.  R.  Co.  108 
N  Y.  875:  Chicago  dt  E.  I.  R,  Co,  v.  WiltM, 
116  111.  449. 

Now,  in  this  case,  from  the  findings  of  fact, 
it  clearly  appears  that  plaintifl!  is  a  corporation 
orpinized  for  the  construction  of  a  railroad  for 
the  transportation  of  freight  and  passengers, 
and  therefore  §§  3289.  3240.  Hill's  Ann.  Laws, 
invests  it  with  authority  to  exercise  tbe  power 
of  eminent  domain,  if  the  use  it  intends  to  make 
of  tbe  property  sought  to  be  taken  is  in  fact 
public.  Bearing  upon  this  question,  the  find- 
ings are  that  it  has  already  constructed  five  and 
one  half  miles  of  road,  and  is  now  and  has  been 
operating  the  same,  for  the  use  and  benefit  of 
the  general  public,  in  carrying  freight  and 
passengers;  and  there  is  nothing  in  the  record 
anywhere  to  indicate  that  the  road  has  ever 
been  used,  or  is  intended  to  be  used,  for  any 
other  or  different  purpose,  or  that  it  was  built 
or  intended  for  a  logging  road,  or  has  ever  been 
used  for  that  purpose,  or,  in  fact,  that  it  is  in 
any  wa^  connected  with  or  a  part  of  the  mill 
enterprise,  or,  indeed,  except  by  inference, 
that  it  belongs  to  the  mill  company.  We  are 
therefore  unable  to  say  that  the  court  was  in 
error  in  holding  that  the  railroad  of  plaintiff 
is  public,  so  as  to  justify  tbe  exercise  in  its 
behalf  of  the  power  of  eminent  domain.  Tbe 
fact  that  it  has  not  been  fully  completed  be- 
tween the  termini  indicated  in  its  articles  of 


incorporation,  or  that  there  is  at  present  no 
town,  city,  or  settlement,  or  other  railroad,  at 
its  proposed  southeastern  terminus,  or  that  its 
proposed  route  is  through  a  rough,  mountain 
ous,  and  sparsely  settled  country,  or  that  the 
plaintiff  has  not  yet  fully  equipped  the  road, 
or  supplied  itself  with  complete  and  perfect 
terminal  facilities,  or  that  it  has  not  charged 
the  passengers  upon  its  railroad  any  fare,  does 
not  affect  its  right  to  exercise  tbe  power  of 
eminent  domain.  The  question  of  public  use 
is  not  determined,  as  a  matter  of  law.  by  any 
of  these  things,  but  by  the  fact  that  the  pro- 
posed road  is  intended  as  a  highway  for  the 
use  of  the  public,  in  the  transportation  of 
freight  and  passengers.  And  it  can  make  do 
difference  that  its  use  may  be  limited  by  cir- 
cumstances to  a  small  part  of  the  community. 
Its  character  is  determined  by  the  right  of  the 
public  to  use  it,  and  not  by  the  extent  to  which 
that  right  is  exercised.  State,  De  Gamp,  v. 
Hiherma  Underground  R.  Co.  47  N.  J.  L.  48; 
PhillipB  V.  Watson,  83  Iowa,  28;  Robby.  Davis, 
97  Ind.  79. 

If  everyone  having  occasion  to  use  the  road 
as  a  passenger  or  for  the  transportation  of 
freight  may  do  so,  and  of  right  may  require 
tbe  plaintiff  to  serve  him  in  that  respect,  it  is 
a  public  way,  although  the  number  actually 
exercising  the  right  is  very  small.  The  findings 
of  the  court  show  that  tbe  enterprise  in  which 
plaintiff  is  engaged,  and  for  which  it  requires 
the  land  in  question,  is  of  this  character,  and 
therefore  we  have  no  alternative  but  to  affirm 
the  judgment.  In  doing  so,  however,  we  do 
not  desire  to  be  understood  as  holding  that  a 
railroad  constructed  by  a  mill  company  for  the 
evident  purpose  of  transporting  logs  to  its 
mill  can  become  a  public  highway,  so  as  to 
justify  the  Qxercise  of  the  power  of  eminent 
domain  in  its  behalf,  t)ecause  of  any  declaration 
in  its  articles  of  incorpoiation  to  that  effect, 
or  on  account  of  any  right  of  the  public  to  use 
it  for  the  transportation  of  freight  and  passen- 
gers. No  such  question  is  presented  by  this 
record.  The  findings  of  the  court  by  which 
we  are  bound,  negative  such  an  inference, 
and  this  decision  is  based  upon  tbe  facts  as 
found  by  the  court  below. 

The  Judgment  must  therefore  be  affirmed 
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STATE  of  Missouri,  ex  rel.  ST.  LOUIS  UN- 
DERGROUND SERVICE  COMPANY, 

V. 

Michael  J.  MURPHY. 


.Mo.. 


..) 


1«   A  eityluM  no  power  to  prant  to  a  cor- 
poration the  rlifht  to  lay  subwayfi  for 


electric  wires  under  all  the  city  streets  without 
reservlnff  the  power  of  supervision  and  control, 
not  only  of  the  work  of  ezcavatioff  in  the  streets, 
but  of  all  matters  iDcideotto  its  location,  con- 
struction, maintenance,  and  use,  althoujfb  the 
sole  purpose  of  the  sub  way  may  be  that  of  leasing 
to  public  wire-usinflT  corporations. 
8.  The  only  power  of  regulation  im- 
pliedly reserTed  by  a  city  on  giving  to  a 
telefirraph  company  or  other  such  corporation  its 


NoTB.— Orant  of  franchises  to  electrical  subway 
companies. 
Tbe  decision  airaiDSt  the  validity  of  a  arrant  to  an 
electrical  subway  company  of  the  rlffht  to  make 
such  a  subway  under  streets,  made  in  the  above 
M  L.  R.  A. 


case  of  Statb,  St.  Louis  Umdsrobound  Scrvigb 
Co.,  V.  MuRPHT,  is  based  on  the  fact  that  the  com- 
pany, althouflrb  declared  a  common  carrier  by  the 
ordinance,  was  not  bound  to  perform  services  for 
or  allow  the  use  of  its  subway  by  other  electric 
24 
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ooDsent  that  eleotrlo  wires  may  be  laid  under  the 
streets  is  such  reirulation  as  the  safety  and  wel- 
fare of  the  publio  may  demand,  where  the  oorpo- 
ratlon  derives  its  power  to  place  wires  under- 
ground from  the  state,  subject  only  to  the 
consent  of  the  municipality. 
S*  An  ordinance  ^mnting  to  a  subway 
eompany  and  its  assigrnfl  the  ri^ht  to 
ooeapy  space  under  any  streets  in  the  city 
for  the  period  of  fifty  years,  to  the  practical  ex- 
clusion of  all  other  public  uses,  with  power  to 
select  its  own  patrons  and  dictate  Its  own  terms 
and  elect  which  streets  it  will  use,  is  void  as  an 
attempt  to  surrender  the  power  to  regulate  the 
underground  use  of  streets  by  wire-using  com- 
panies. 

{Robinaon,  J.,  diMents,) 

(June  2, 1896.) 

APPLICATION  for  a  writ  of  maDdamus  to 
compel  defendant  to  allow  relator  to  con- 
struct a  subway  beneath  the  public  streets  of 
the  city  of  St.  Louis.    Denied. 

The  facts  are  stated  in  the  opinions. 

3ies»r8.  John  O.  Chandler,  R.  L.  Mc- 
Laran,  E.  A.  Noonan,and  Boyle,  Priest, 
Sb  Lehman  for  relator. 

Messrs.  D.  D.  Fisher  and  Edward  C. 
Kehr,  for  respondent: 

A  municipal  corporation  possesses,. and  can 
exercise,  only  such  powers  as  are  conferred  by 


its  charter.  All  acts  beyond  the  scope  of  the- 
powers  granted  are  void.  Under  the  present 
charter  the  city  has  no  power  to  lay  conduits 
and  pipes  for  the  transnaissioo  of  electricity,, 
and  therefore  no  power  to  grant  to  others  a 
franchise  to  use  the  streets  for  that  purpose. 

1  Dill.  Mud.  Corp.  4th  ed.  §  89;  Charter  of 
St.  Louis,  art.  8.  §  26,  Rev.  Stat.  1889.  pp.  ^085- 
2100;  bpaulding  v.  Peabodp,  158  Mass.  129,  10 
L.  R.  A.  897. 

If  the  power  is  claimed  to  exist,  it  can  only 
be  derived  from  the  power  of  the  city  to  regu- 
late the  use  of  its  streets.  But  a  street  can  be 
devoted  only  to  public  use,  and  an  ordinance 
which  diverts  it  to  private  use,  or  curtails  the 
right  of  the  city  to  control  it  at  all  times  for 
public  use,  is  tUtra  tires  and  void. 

Dill.  Mun.  Corp.  gg  97,  656,  alsogg  883,  716; 
JSeicher  Sugar  Rtf,  to.  v.  St.  Louis  Grain  Ele- 
tator  Co,  82  Mo.  121,  101  Mo.  193,  8  L.  R.  A. 
801;  Glaessner  v.  Anheuser-Busch  Bretting' 
Asso,  100  Mo.  508;  Sehopp  v.  8t.  Louis,  117 
Mo.  131,  20  L.  R.  A.  788;  Olasgowv.  St,  Uuis^ 
87  Mo.  678;  Cummings  v.  St.  Louis,  90  Mo. 
259;  Matthews  v.  Alexandria,  68  Mo.  115.  80 
Am.  Rep.  776:  Illihois,  St.  L.  Ji,  db  Canal  Co. 
V.  8t.  Louis,  2  Dill.  70;  Davis  v.  iWtc  York,  14 
N.  Y.  606.  67  Am.  Dec.  18«:  Milhau  v.  Sharp, 
27  N.  Y.   611,  84  Am.  Dec.  814;  Goszler  v. 


oompanies,  and  was  not  obliged  in  any  way  to  use 
them  or  cause  them  to  be  used,  while  it  wasffiven 
the  right  to  occupy  every  street  in  the  city  for  fifty 
years.  It  would  seem  from  the  opinion  of  the 
court  that  the  decision  would  have  been  different 
if  the  ordinance  had  required  the  subway  com- 
pany to  serve  tbe  public,  either  by  its  own  wires  or 
by  the  wires  of  other  companies  using  its  subwaj. 
In  tbe  absence  of  any  obligation  on  the  part  of  the 
company  it  is  held  tbat  tbe  grant  was  not  for  pub- 
lic use.  and  therefore  was  invalid. 

In  New  Yorlc  subway  statures  which  have  been 
held  constitutional  have  provided  for  the  construc- 
tion of  conduits  of  electric  wires  under  streets  and 
for  tbe  appointment  of  subway  commissioners  with 
power  to  compel  all  companies  operating  elec- 
tric lines  to  use  the  subways. 

A  statute  confirming  a  contract  between  subway 
commissioners  and  a  subway  company  for  laying 
subways  is  sustained  in  Western  U.  Teleg.  Co.  v. 
New  York  (C.  C.  S.  D.  N.  Y.)  8  L.  H.  A.  449.  and  Unit- 
ed  States  Ilium.  Co.  v.  Hess.  19  N.  Y.  8.  R.  888.  The 
court  in  the  former  case  said:  'The  statute  is  none 
the  less  an  exercise  of  the  police  power  and  within 
the  competency  of  the  legislature  because  of  the 
special  privileges  given  to  tbe  subway  company.*^ 

As  to  police  regulation  of  electric  companies 
generally,  see  note  to  State.  Laclede  Gaslight  Co., 
y.  Murphy  ( Mo.)  81 L.  K.  A.  796. 

The  contract  sustained  in  the  above  cases  author. 
Ized  the  subway  company  to  charge  a  rental  for 
the  use  of  tbe  subways,  and  contained  provisions 
reserving  such  control  in  tbe  commissioners  over 
them  as  were  calculated  to  secure  to  all  companies 
desiring  to  use  tbem  reasonable  facilltie!*  and  pro- 
tection. It  con tained  a  provision  by  which  all  com- 
panies  occupying  space  in  the  subways  were  to 
own  tbeir  own  conductors  and  have  tbe  full  man- 
agement and  control  thereof,  subject  to  tbe  rights 
of  all  other  occupants  and  such  reasonable  rules 
and  regulations  as  should  be  made  by  tbe  commis- 
sioners. It  also  contained  a  stipulation  that  tbe 
commissioners  would  use  all  lawful  means  to  com- 
pel all  companies  to  place  their  conductors  in  tbe 
subways  and  pay  a  fair  rental  for  the  same,  but  it 
provided  in  express  terms  that  it  should  not  be 
M  L.  R.  A. 


construed  as  granting  to  the  subway  oom^iany 
any  exc!  usi  ve  privileges  or  franchise.  Western  U. 
Teleg.  Co.  v.  New  York,  fupra. 

A  subway  company  which  obtained  permission 
to  construct  conduits  and  lay  wires  In  certain 
streets  of  New  York  under  certain  conditions, 
among  which  was  tbe  requirement  tbat  tbe  work 
should  be  performed  under  the  control  and  super- 
vision of  tbe  commissioner  of  public  works, 
claimed  to  have  a  contract  right  under  this  permis^ 
sion,  to  use  such  streets,  and  contested  the  validity 
of  New  York  Laws  1885.  chap.  499.providlng  that  the 
approval  of  a  board  of  commissioners  of  electric 
subways  must  be  obtained  before  constructing 
such  a  conduit.  But  tbe  New  York  court  of  ap- 
peals decided  that  it  did  not  have  such  a  oontrHCt, 
and  that  even  if  it  did  it  was  subject  to  tbe  police 
power.  People.  New  York  Electric  Lines  Co., 
v.  Squire.  107  N.  Y.  808.  This  decision  was  af- 
firmed by  the  Supreme  Court  of  the  United  States 
(145  U.  S.  175,  86  L.  ed.  666),  in  which  it  was  also  d^ 
cided  that  the  provision  of  the  New  York  statute 
requiring  electric  companies  to  pay  the  salaries  of 
the  subway  commissiouers  did  not  violate  the  14th 
Amendment  of  tbe  Federal  Constitution  by  de- 
priving them  of  property  without  due  prooess  of 
law. 

That  telegraph  companies  may  be  compelled  to 
place  their  wires  underground  although  they  have 
accepied  the  benefits  of  tbe  United  States  Kevised 
Statutes,  U  5868, 6288,  giving  them  the  right  to  op- 
erate their  lines  over  post  roads,  was  decided  io 
American  Elapld  Teleg.  Co.  v.  Hess  (N.  Y.)  13  L.  U. 
A.  454;  Western  U.  Teleg.  Co.  v.  New  York  (C.  C.  S. 
D.  N.  Y.)  8  L.  R.  A.  449:  H.  Clausen  ft  Sons  Brewing 
Co.  V.  Baltimore  ft  O.  Teleg.  Co.  (N.  Y.  Sup,  Ct.)  t 
Am.  Elec.  Oas.  210. 

Tbe  discretion  given  to  the  board  of  electrical 
control  In  respect  to  the  construction,  use,  and 
control  of  subways  under  the  New  York  act  of  1887. 
chap.  716, 1 1,  is  held  to  be  beyond  Judicial  review 
in  the  absence  of  fraud  or  improper  motives. 
United  States  Ilium.  Co.  v.  Hess,  19  N.  Y.  S.  R.  888. 

In  case  of  unjust  discrimination  by  the  board  of 
electrical  control  between  electric  companies  the 
New  York  act  of  1887,1 7,  provides  a  remedy  by  i 


m. 


State,  ex  reL  St.  Louts  Underguound  Sbrvics  Co.,  v.  Mubpht. 
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sorgetcm,  19  U.  S.  6  Wheat.  598,  5  L.  ed. 
9;  Friend  v.  P&rter,  60  Mo.  App.  89;  Lake 
iand  Elec.  R.  Co.  v.  Baltimore,  77  Md.  852, 
L.  R.  A.  126;  Oale  v.  Kalamazoo,  28  Mich. 
^.  9  Am.  Rep.  80. 

The  franchises  granted  by  the  ordinances  in 
estioD  are  not  for  a  public  use,  but  for  the 
vate  use,  gain,  and  emolument  of  the  sub- 
y  compaDy,  its  successors  or  assigns,  and 
:h  franchises  so  granted  are  utterly  void. 
'jowell  V.  Botton,  111  Mass.  454,  15  Am. 
3.  89;  Opinion  of  the  Jueticee,  150  Mass. 
.  8  li.  R.  A.  487;  BOeher  Sugar  Ref.  Co,  v. 
Louis  Grain  Eletator  Co.  82  Mo.  121;  Sa- 
nah  V.  Hancock^  91  Mo.  54;  Kaneas  v. 
rd,  98  Mo.  215;  8t,  Louie  County  Ct,  v. 
sicold,  68  Mo.  175. 

uch  gram  is  void  because,  if  valid,  it  will 
rive  the  city  of  the  control  and  regulation 
^  streets,  aod  prevent  it  from  discharging 
lublic  duties. 

ill.  Mun.  Corp.  g  716;  8t.  Louie  v.  BeU 
oA.  Co.  96  Mo.  623,  2  L.  R.  A.  278. 
je  sole  purpose  for  which  the  conduits  are 
tructed  and  used  by  the  subway  company 
rent  or  lease  them  to  others  for  its  private 
and  emolument,  and  upon  its  own  terms, 
city  is  not  authorized  to  rent  or  lease  any 


portion  of  its  streets  for  private  use,  and  hence 
cannot  confer  any  such  right  on  the  subway 
company. 

Olaegow  v.  8t.  Louie,  87  Mo.  678;  Sehovp  v. 
St,  Louie,  117  Mo.  181,  20  L.  R.  A.  788;  Olaeeener 
V.  Anheueer-Bueeh  Brewing  Aeeo,  100  Mo.  608. 

Where  the  act  undertaken  is  ultra  viree  of 
the  corporation,  there  can  be  no  estoppel. 
Power  cannot  be  created  by  estoppel. 

Bigelow,  Estoppel,  5th  ed.  pp.  466,  467,  also 
p.  849;  Cababe,  Estoppel,  125,  126;  SeovOl  v. 
Thayer,  105  U.  8.  148,  26  L.  ed.  968;  Winfere 
V.  Armeirong,  87  Fed.  Rep.  508. 

The  ordinance  being  executory  as  to  the  por- 
tion of  the  term  yet  to  come,  it  is  not  only  the 
right  but  the  duty  of  the  city  to  disaflSrm  and 
al^ndon  it. 

Thomae  v.  Weet  Jereey  R.  Co.  101  U.  8.  71, 
25  L.  ed.  950;  Pennsylvania  R.  Co.y.  St,  Louie, 
A,  d  T.  a.  R,  Co.  118  U.  8.  290, 80  L.  ed,  88; 
Oregon  R.  d  Nav.  Co.  v.  Oregonian  R.  Co.  130 
U.  8.  1,  82  L.  ed.  887;  MaOory  v.  Hanaur  Oil 
Worke,  86  Tenn.  598;  St.  Louie  v.  Davideon, 
102  Mo.  149;  Bowman  Dairy  Co.  v.  Mooney,  41 
Mo.  App.  665. 

The  relator  has  not  acquired  title  to  the  fran- 
chise in  question,  nor  has  it  legal  capacity  to 
assume  or  perform  public  duties  under  it. 


s  to  compel  the  board  to  furnish  Just  and 
fadUtles,  and  an  injunotion  is  not  the  proper 
\y  Id  such  oase.   Ibid, 

slectrlo-llflrbt  company  which  had  applied  for 
deo  irraDted  the  rifirht  to  place  its  wires  in  the 
ly,  and  had  placed  them  therein  with  knowl- 
\t  the  rental  price  fixed  therefor,  on  refusal 
-  the  rental,  clalmiog  that  it  was  exorbitant, 
threat  of  the  removal  of  its  wires  by  appUca- 
or  an  injunction.  But  an  inJuDction  was 
on  the  ground  that  its  remedy.  If  it  hadany, 
'  mandamus  under  the  New  York  act  of  1887, 
at  it  was  also  decided  that  it  must  pay  or 

>  pay  reaaoDable  rental  in  order  to  obtain 
;medy  under  the  statute.    Brush  Electric 

Co.  V.  Consolidated  Tele?.  &  B.  8.  Co.  00 
[6,  Affirming  16  N.  Y.  Supp.  81.  The  court 
I  the  interest  of  the  owner  of  an  electric 
I  such  a  subway  to  that  of  a  passenger's 

>  a  place  in  a  railroad  car,  subject  to  term- 
in  case  of  failure  to  pay  the  mtes  required. 

alidity  of  the  New  York  subway  acts  was 
ognized  in  United  States  Ilium.  Co.  v.Orant, 
222,  although  the  questions  actually  de- 
ere  as  to  the  right  of  the  public  authorities 
ve  dangerous  wires  from  the  streets  where 
rd  of  electrical  control  was  alleged  to  have 
permission  to  make  the  proper  repairs  to 
trie  plants. 

aking  and  execution  of  a  contract  for  the 
;tion  of  electric  subways  in  the  city  of  New 
s  enjoined  at  the  suit  of  a  tax  payer  author- 
New  York  Laws  1887,  chap.  678,  where  the 
1  contract  was  uncertain  in  many  of  its 
38  and  omttted  to  include  as  a  part  thereof 
ion  of  the  board  of  electrical  control  in 

>  the  streets  in  which  and  the  time  when 
>'a3r8  were  to  be  constructed,  or  to  bind 
ract  to  such  construction,  and  provides 
ileciaion  of  the  board  as  to  the  use  of  the 
sball  l>e  final,  and  gives  the  option  to  the 
urchase  the  subways  subject  to  encum- 
placed  thereon  by  the  company.  Arm- 
Orant,  66  Hun,  380.  The  court  says  the 
would  leave  it  to  the  volition  of  the  con- 
»  conatruot  subways  or  not,  and  this  was 
le  naoBt  aerious  defect. 


An  electric- light  company  has  no  such  rights  in 
the  subway  In  which  its  wires  have  been  placed  as 
to  entitle  it  to  interfere  with  the  action  of  the 
board  of  electrical  control  for  the  construction  of 
other  subways.  Manhattan  Electric  Light  Co.  y. 
Grant,  81  N.  Y.  S.  R.  264. 

The  constitutionality  of  the  New  York  subway 
acts  was  also  sustained  in  United  Lines  Teieg.  Co.  v. 
Grant,  137  N.Y.  7,  by  upholding  an  assessment  upon 
a  telegraph  company  for  its  share  of  the  expense 
of  building  a  subway  and  placing  the  electric  wires 
therein. 

An  exclusive  right  to  maintain  subways  and  con- 
duits for  electrical  conductors  was  claimed  by  a 
subway  company,  but  denied  by  the  court,  in  Em- 
pire aty  Subway  Co.  v.  Broadway  &  8.  A.  R.  Co.  87 
Hun,  279.  The  court  said  It  found  no  statutory 
provision  showing  that  the  legislature  intended  to 
confer  an  exclusive  right  upon  any  corporation  or 
authorizing  the  grant  of  such  a  franchise  by  mun- 
icipal or  state  authorities,  while  it  further  found 
that  the  contract  with  the  subway  company  ex- 
pressly provided  that  it  did  not  give  any  exclusive 
privileges.  The  right  of  a  street  surface  railroad 
company  to  have  its  own  subway  for  its  cable  was 
therefore  sustained  as  against  a  subway  company. 

In  New  Jersey  a  statute  was  enacted  creating  a 
board  of  oommissloners  of  electrical  subways,  and 
providing  for  the  placing  of  electrical  conductors 
underground  in  cities.  This  act  was  in  question  in 
Presbsrterian  Church  v.  Electrical  Subways  Comrs. 
66  N.  J.  L.  488,  but  the  only  question  raised  under 
it  was  as  to  its  power  to  grants  franchise  for  erect 
ing  polls  and  wires  in  the  streets  for  the  transmis- 
sion of  electricity  for  a  street  railway.  It  was 
decided  that  the  board  did  not  have  power  to 
grant  a  franchise.  But  this  statute  has  since  been 
repealed  by  N.  J.  Laws  18M,  chap.  7. 

The  great  danger  and  inconvenience  caused  by 
the  numerous  electric  wires  which  have  been  hung 
in  the  streets  of  large  cities  within  recent  years 
and  which  have  caused  the  legislation  referred  to 
in  the  above  cases  will  undoubtedly  cause  still 
further  legislation  in  other  states.  The  cases  cited 
in  this  note  probably  represent  only  the  beginning 
of  the  law  on  this  subject.  B.  A.  R. 
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Central  Tran&p.  Co,  v.  Pullman's  Palace  Car 
Co.  189  U.  8.  24, 85  L.  ed.  56;  1  Rev.  Slat.  1889, 
g§  4916,  4918;  McPheeters  v.  Merimae  Bridge 
Co.  28  Mo.  486;  Stewart  v.  Jones,  40  Mo.  140. 

The  relator  never  acquired  title  to  the  fran- 
chises attempted  to  be  granted  by  these  or- 
dinances. The  alleged  assignment  and  trans- 
fer by  sheriff's  sale  are  void,  and  did  not  pass 
any  right  or  title  whatever.  The  power  to 
make  such  transfers  is  not  given  by  statute  and 
does  not  exist  at  common  law. 

Stat.  1889,  vol.  2,  §  4915,  p.  1109;  Stemart  v. 
Jones,  supra;  Freeman,  Executions,  ^  126,  p. 
807;  Wood  v.  Truckee  Tump,  Co.  24  Cal.  474; 
Herman,  Executions,  p.  561;  East  Alabama  R. 
Co.  V.  Doe,  Vissehei\  114  U.  S.  353,  29  L.  ed. 
140;  Que  v.  7kfo  Water  Canal  Co.  65  U.  S.  24 
How.  257, 16  L.  ed.  636;  Thompson  v.  Adams, 
98  Pa.  65. 

After  a  hearing  on  demurrer,  Macfar- 
ljLne»  J.,  on  June  25,  1896,  delivered  the  fol- 
lowing opinion: 

On  the  15th  day  of  February,  1889,  an  ordi- 
nance of  the  citv  of  St.  Louis,  No.  14,798, 
entitled  '^An  ordinance  to  provide  for  laying 
electric  wires  underground,"  was  passed  ana 
approved.  By  ^  1  permission  and  authority 
were  granted  the  National  Subway  Company 
of  Missouri,  its  successors  and  assigns,  to  con- 
struct, maintain,  and  operate  conduits,  pipes, 
mains,  conductors,  manholes,  and  service  and 
supply  pipes  in  any  of  the  streets,  alleys, 
squares,  avenues,  and  public  highways  of  the 
city  of  St.  Louis,  for  the  term  of  thirty-five 
consecutive  years.  The  objects  are  declared 
to  be  that  of  * 'distributing  and  maintaining  a 
line  or  lines  of  electric  and  other  wires,  to- 
gether with  all  necessarv  feeders.outlets.service 
wires  or  other  electrical  conductors  to  be  used 
for  the  transmission  of  electricity  for  anv  and 
all  purposes."  It  was  further  provided  that 
before  said  company,  its  successors  or  assigns, 
should  lay  any  conduits  or  pipes  in  any  of  the 
streets,  it  should  submit  to  the  board  of  pub- 
lic improvements  its  plans,  and  the  same 
should  be  approved.  Section  2  prescribed  the 
manner  and  depth  in  which  conduits  and 
pipes  should  be  laid  in  the  streets.  Section  8 
required  the  work  to  be  done  with  the  least 
possible  injury  or  delay  to  the  public,  and  that 
the  streets  be  left  i n  proper  condition .  Section 
4  required  the  deposit  of  $1,000,  to  secure  the 
proper  repair  of  streets,and  impose  a  penalty  for 
neglect  to  repair.  Section  5:  The  corporation 
is  declared  to  be  a  common  carrier,  and  is  re- 
quired to  permit  any  person  or  persons,  com- 
pany or  coifi panics,  to  use  said  system  of  un- 
derground conduits  upon  terms  agreed  upon  by 
the  respective  parties,  and,  in  case  of  a  failure 
to  agree,  arbitration  was  provided  for.  Sec- 
tion 6  requires  the  corporation  to  furnish,  in 
addition  to  other  taxes  assessed  by  law,  and 
maintain  at  its  own  expense,  all  the  wires  of 
the  fire  and  police  alarm  and  telephone  service 
of  the  city  of  St.  Louis,  free  of  charge  to  the 
city.  Section  7  makes  the  corporation  subject 
to  ordinances  of  the  city  now  in  force,  or  that 
may  hereafter  be  passed,  in  relation  to  making 
excavations  in  streets.  Section  8  nullified  the 
■>nce  unless  a  bond  for  $25,000  with  ap- 
%curity,  should  be  filed  in  ninety  days, 
led  for  the  faithful  observance  of  the 
A. 


ordinance.  The  ordinance  was  also  made  null, 
unless  work  was  commenced  in  sixty  days. 
Section  8  declares  a  forfeiture  for  violation  of 
the  conditions  and  provisions  of  the  ordinance. 
Section  10  gives  the  city  the  right  to  purchase 
the  property  at  the  end  of  the  term  eranted. 

On  February  6,  1891,  Ordinance  No.  15,953 
was  passed,  entitled  ''An  ordinance  amenda- 
tory of  Ordinance  No.  14.798  of  the  city  of  St. 
Louis  entitled  'An  ordinance  to  provide  for 
the  laving  of  electric  wires  underground.'  ** 
This  ordinance  strikes  out  g§  6  and  10  of  Ordi 
nance  14,798,  and  substitutes  for  S§  1,  4,  and 
5  three  other  sections.  The  only  material 
change  made  by  §  1  is  to  extend  the  duration 
of  the  franchises  to  fifty  years,  and  to  grant 
the  right  to  distribute  and  maintain  "electric, 
telegraph,  telephone,  and  other  wires."  No 
material  change  was  made  in  §  4.  Section  5, 
as  amended,  besides  declaring  said  company, 
its  successors  and  assigns,  a  common  carrier, 
requires  a  payment  to  the  city  for  the  rights 
ana  franchises  granted  semiannually  in  advance 
of  the  sum  of  $500.  No  provision  is  left  for 
the  use  of  wires  by  the  city,  or  the  right  of 
any  other  company  or  person  to  use  them. 

Said  National  Subway  Company  was  incor- 
porated January  28,  1889,  under  the  act  pro- 
viding for  the  incorporation  of  telegraph  and 
telephone  companies,  now  art.  5,  chap.  42, 
Rev.  Stat.  1889,  with  a  capital  stock  of  $260,- 
000.  divided  into  25,000  shares  of  $10  each. 
The  purposes  of  the  incorporation,  as  declared 
in  the  articles  of  association,  are  to  construct, 
own.  operate,  and  maintain  a  line  of  under- 
ground magnetic  telegraph  in  the  city  of  St. 
Louis.  On  the  5th  of  February,  1889,  the  board 
of  directors  sold  and  assigned  all  the  rights 
and  franchises  granted  by  said  ordinance  to 
Charles  Sutter  for  the  consideration  of  $100. 
On  the  25tb  of  February,  1889,  the  St.  Louis 
Subway  Company  was  incorporated  under 
art.  8,  chap.  21,  Rev.  Stat.  1879,  as  a  private 
business  corporation,  with  a  capital  stock  of 
$500,000,  divided  into  50,000  shares  of-  $10 
each,  which  was  alleged  to  have  been  actuidly 
paid  up  in  lawful  money  of  the  United  States. 
Of  this  stock  the  said  Charles  Sutter  subscribed 
for  49,800  sbares.  The  purposes  of  this  cor- 
poration, as  declared  in  the  articles,  were: 
"  To  lay  out  and  maintain,  construct,  and 
operate,']ines  of  subway  in  this  state  for  the 
purpose  of  carrying  wires  for  the  transmission 
of  electricity  and  electric  currents,  and  in  and 
about  said  business  to  acquire  and  hold'  such 
property,  both  real  and  personal,  as  may  be 
requisite  and  necessary  in  the  premises;  to 
make  all  necessary  leases,  contracts,  and  other 
agreements  as  maybe  required  to  carry  out  the 
purposes  of  the  company."  On  February  28, 
1889,  this  corporation  was  organized,  and  pur- 
chased from  Charles  Sutter  the  rights  and 
franchises  granted  under  said  ordinances,  for 
which  it  agreed  to  pay  $498,000.  Mr.  Sutter 
accepted  49,800  shares  of  fully  paid-up  stock 
in  satisfaction  of  the  purchase  price.  The 
other  shareholders,  except  one  who  subscril)ed 
for  25  sbares,  paid  for  their  stock  by  services 
rendered.  From  June,  1889,  to  the  end  of 
that  year,  the  St.  Louis  Subway  Company  ob- 
tained permits  upon  plans  approved  by  the 
board  of  public  improvements,  and  caused  a 
line  of  subways  to  be  constructed,  about  1^ 
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ile8  in  length,  as  follows:  On  Broadway, 
301  Elm  street  to  St.  Charles;  on  Market 
cet,  from  Broadway  to  Tenth;  on  Tenth 
eet,  from  Market  to  Chestnut;  and  on  Chest- 
t  street,  from  Tenth  to  Fourteenth  streets. 
le  subways  occupy  a  space  in  the  streets 
out  6  feet  deep  and  8  feet  wide,  with  man- 
tes about  5  to  6  feet  in  diameter  at  each 
eet  crossing,  and  at  other  points  where  ob- 
iotioDs  are  to  be  passed.  From  1889  to 
14  Dotbing  was  done  in  the  way  of  building 
iduitj). 

)d  the  10th  dav  of  May,  1890,  John  B. 
lera  obtained  judgment  against  the  St. 
lis  Subway  Company  in  the  St.  Louis  cir- 
:  court  for  $8,869.28,  for  work  done  on  the 
ways  above  mentioned,  and  on  the  10th 
of  June,  1890,  Emile  A.  Meysenburg  ob- 
ed  a  judgment  against  it  in  the  same  court 
$42,911.23,  on  account  of  work,  material, 
money  applied  to  the  construction  of  said 
ivays.  Upon  these  judgments  executions 
i  issued,  and  the  sherifif  seized  all  the  right, 
,  and  interest  of  the  St.  Louis  Subway 
ipany  in  and  to  the  franchise  acquired  by 
i(ier 'Ordinance  14.798,  and  all  its  title  in 
to  the  subways  above  mentioned,  and  all 
$,  mains,  iron,  etc.,  belonging  to  said  com- 
,  and  on  July  21,  1K90,  sold  the  same  to 
e  A.  Meysenburg  for  the  sum  of  $1,000, 
jom  the  sheriff  executed  a  deed  as  for  the 
of  real  estate.  Alias  executions  were 
1  on  said  judgments,  and  the  same  prop- 
ieized  and  sold  under  them,  as  personal 
ffty,  on  January  7.  1891,  at  which  sale 
i  A.  Meysenburg  was  again  the  purchaser 
sum  of  $oOO,  and  for  which  he  received 
of  .sale  from  the  sheriff. 
J  relator,  the  St.  Louis  Underground 
»e  Company,  was  incorporated  February 
i9l,  as  a  private  business  corporation, 
art.  «,  chap.  42,  Rev.  Stat.  1889,  with  a 
I  capital  stock  of  $1,000,000,  divided 
0.000  shares  of  $100  each,  which  is 
1  to  have    been   fulJy  paid  in   lawful 

The  stock  was  subscribed  as  follows: 

A.   Meysenburg,  9,000  shares;  Robert 

en,  250;  Benjamin  Von  Puhl,  250;  An- 

K  Cooper,  250;  and  Charies  Sutter,  250 

The  purposes  for  which  this  company 
iranized  *'  are  to  lay  out  and  maintain, 
ict  and  operate,  lines  of  subway  in  this 
r  the  purpose  of  carrying  wires,  for  the 
Isfsion  of  electricity  and  electric  currents; 
lay  out,  construct,  and  maintain  and 
,  lines  of  pipes,  mains,  and  conductors 
itaie  for  the  purpose  of  distributing 
ce»,  either  for  fuel  or  illuminating  pur- 
jr  for  both,  and  for  said  purposes  to 
and  bold  such  property,  both  real  and 
I,  as  may  be  requisite  and  necessary  in 
mises,  to  make  all  necessary  leases, 
s,  and  other  agreements  as  may  be  re* 
o  carry  out  the  purposes  of  the  com- 
ICmile  A.  Meysenburg,  on  March  10, 
->r  the  expressed  consideration  of 
>.  by  bill  of  sale  transferred  to  the  St. 
ad er;^ round  Service  Company  all  the 
and  rights  he  acquired  by  purchase 
erlif's  sales  above  mentioned.  By  this 
be  paid  bis  subscription  for  the  9,000 
.stock  subscribed  by  him.  From  this 
areb    10,   1891,  until  the  summer  of 


1894,  the  St.  Louis  Underground  Service 
Company  did  nothing  in  the  way  of  building 
conduits.  In  May,  1894,  relator  made  appli- 
cation for  and  received  a  permit  to  lay,  and 
laid,  a  subway  180  feet  in  length,  on  Olive 
street,  from  Broadway  east  to  an  aJle^  at  the 
middle  of  the  block,  and  south  on  said  alley 
to  a  point  opposite  the  operating  room  of  the 
Postal  Telegraph  Company,  in  the  Laclede 
building;  and  on  August  20  it  obtained  a  per- 
mit and  constructed  a  subway  on  Fourteenth 
street,  from  Chestnut  to  the  ulej  in  the  middle 
of  the  block,  and  about  16  feet  into  the  alley, 
to  a  telegraph  pole,  about  165  feet  in  length. 

In  November.  1894,  relator  made  application 
in  due  form  to  respondent,  as  street  commis- 
sioner, for  permit  to  construct  conduits  on 
Chestnut  street.  The  plans  bad  previously 
been  submitted  to  and  approved  by  the  board 
of  public  improvement  Respondent  refused 
to  grant  the  permit.  This  proceeding  is  by 
mandamus  to  require  the  respondent,  as  street 
commissioner,  to  grant  the  permit.  A  writ 
was  issued  and  respondent  has  made  return 
thereto,  to  which  relator  demurred.  From  the 
pleadings  and  the  evidence  taken  the  foregoing 
facts  are  deduced. 

While  the  legal  questions  involved  are  raised 
by  demurrer  to  the  return,  the  entire  case  was 
presented  by  oral  argument  and  brief  of  coun- 
sel, and  we  will  condder  the  merits  of  the  case 
without  regard  to  the  form  in  which  it  has 
been  presented. 

1.  A  number  of  questions  were  discussed  by 
counsel,  both  in  argument  and  brief,  but  the 
most  important,  and,  as  we  think,  the  con- 
trolling one,  is  whether  the  cit^y  of  St.  Louis 
had  the  power  to  grant  to  the  National  Sub- 
way Company  the  franchises  now  claimed  by 
relator.  If  it  had  no  such  power,  and  is  not 
estopped  by  what  it  has  done  in  affirmance  of 
its  grant,  the  controversy  necessarily  ends,  and 
consideration  of  other  questions  will  be  un- 
necessary. Municipal  as  well  as  other  corpo- 
rations derive  their  power  from  the  legislature, 
and  can  exercise  none  not  confided  to  them. 
To  the  charter  of  the  city  of  St.  Louis,  then, 
we  must  look  for  authority  to  make  the  con- 
tract in  question.  State  v.  Clarke,  54  Mo.  85, 
14  Am.  Rep.  471.  The  charter  undoubtedly 
vests  in  the  city  large  power  and  control  over 
the  streets  and  other  public  property  within  its 
limits.  It  has  power  to  establish,  open,  and 
vacate  all  streets,  public  grounds,  and  squares, 
and  regulate  the  use  thereof;  to  lease  portions 
of  the  unimproved  wharf;  to  license,  tax,  and 
regulate  telegraph  companies  and  street-rail- 
road cars;  to  have  sole  power  and  authority  to 
grant  to  persons  or  corporations  the  right  to 
construct  railways  in  the  city;  and,  finally, 
to  pass  all  such  ordinances,  not  inconsistent 
with  the  provisions  of  the  charter  or  the  laws 
of  the  state,  as  may  be  expedient  in  maintain- 
ing the  peace,  good  government,  health,  and 
welfare  of  the  city,  its  trade,  commerce,  and 
manufactures.  Charter,  Rev.  Stat.  1889,  pp. 
2085,  2100. 

The  power  to  regulate  the  use  of  streets  is 
very  comprehensive  "The  word  'regulate' 
is  one  of  broad  import.  It  is  a  word  used  in 
the  Federal  Constitution  to  define  the  power 
of  Congress  over  foreign  and  interstate  com- 
merce, and  he  who  reads  the  many  opinions 
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of  this  court  will  perceive  how  broad  aod  com- 
preheosive  it  has  been  held  to  be."  Mr.  Jus- 
tice Brewer,  in  8t,  Louis  v.  Western  U,  TeUg, 
Co.  149  U.  8.  469,  87  L.  ed.  813.  Under  the 
power  thus  delegated,  it  cannot  now  be  ques- 
tioned that  the  municipal  authorities  can  per- 
mit the  use  of  the  surface  of  the  streets  for  the 
erection  of  telegraph  and  telephone  poles,  and 
the  laying  of  railroad  tracks;  the  space  above 
the  surface  for  stringing  electric  wires  for  the 
transmission  of  messages  and  the  creation  of 
light;  and  may  also  permit  the  laying  of  water 
and  gas  pipes  and  sewers  beneath  the  surface. 
Julia  Bldg.  Asm.  v.  Bdl  Teleph.  Co.  88  Mo. 
268.  57  Am.  Rep.  098;  St.  Louts  v.  BeU 
Teleph.  Co.  96  Mo.  629,  2  L.  R.  A.  278;  Fer- 
renbach  v.  Turner,  86  Mo.  416,  56  Am.  Rep. 
487;  Schopp  v.  St  Louis,  117  Mo.  186,  20 
L.  R.  A.  788.  These  uses  are  all  of  a  public 
nature,  and  are  not  inconsistent  with  the  pub 
lie  uses  to  which  the  streets  were  dedicated. 
Under  its  general  power  to  regulate  the  use  of 
streets,  the  city  has  authority  to  authorize  cor- 
porations and  persons,  for  the  purpose  of 
serving  the  public,  to  string  telegraph,  tele- 
phone, or  electric-light  wires,  upon  poles  at>ove 
the  surface,  or  through  conduits  beneath  the 
surface  of  the  streets,  provided  such  structures 
and  mechanical  appliances  do  not  materially 
interfere  with  the  ordinary  uses  of  the  streets 
and  public  travel  thereon.  But  the  city  has 
no  power,  under  this  or  any  other  provision  of 
its  charter,  to  authorize  such  a  use  of  the 
street,  though  for  a  public  purpose,  as  will  de- 
stroy its  usefulness  as  a  public  thoroughfare. 
Jj>ckwood  V.  Wabash  R.  Co.  122  Mo.  86,  ^  L.  R 
A.  516;  Knapp^  8.  db  Go.  Company  v.  St.  Louis 
Transfer  R.  Co.  126  Mo.  26,  and  cases  cited. 
So  it  is  well  settled  that  the  city  of  St.  Louis  has 
no  power  to  authorize  the  appropriation  of 
any  parts  of  any  of  its  streets  for  private  pur- 
poses. The  power  to  regulate  the  use  of 
streets  refers  to  legitimate  public  uses  not  in- 
consistent with  the  ordinary  and  paramount 
use  for  travel  thereon,  or  with  the  private 
rights  of  abutting  property  owners.  An  ordi- 
nance havine  the  effect  of  diverting  the  streets 
from  a  public  to  a  private  use,  or  of  unreason- 
ably appropriating  them  to  a  public  use  other 
than  that  of  ordinary  travel  by  pedestrians  and 
vehicles  is  ultra  vires  and  void.  Knapp,  S.  & 
Co.  Company  v.  St.  Lovis  Transfer  R.  Co.  su- 
pra: Duhaeh  V.  Hannibal  A  St.  J.  R.  Co.  ^  Mo. 
488;  Belcher  Sugar  Ref.  Co.  v.  St.  Louis  Grain 
Elevator  Co.  82  Mo.  124;  Sehopp  v.  St.  Louis, 
supra;  Qlaessner  v.  Anheuser-Busch  Brewing 
Asm.  100  Mo.  514. 

It  is  true  that  these  decisions  and  the  prin- 
ciple declared  were  applied  to  grants  author- 
izing the  use  of  the  surface  ot  the  streets. 
But  the  public  use  of  streets,  as  has  been 
said,   is  not  confined  to  the  surface,  nor  is 
the   power  of  the  city  confined  to  that  of 
regulating   the   use   of   streets    and    public 
grounds.    To  it  are  also  delegated  general  po- 
lice powers,  and  under  them  it  is  authorized 
to  pass  "all  such  ordinances  as  may  be  ex- 
pedient in  maintaining  the  peace,  good  goy- 
emmenl.  health,  and  welfare  of  the  citv,  its 
♦^ade.  commerce,  and  manufactures."    In  the 
nise  of  the  powers  thus  delegated,  it  has 
ndoubted  right  to  regulate  the  public 
'  the  streets,   both  above  and  beneath 
H.  A. 


the  surface.  This  it  constantly  does  bv  al- 
lowing public  sewers,  water  mains,  and  gas 
pipes  to  be  laid  beneath  the  surface,  and 
regulating  the  manner  in  which  the  work  shall 
be  done.  It  is  said  in  a  recent  case:  "This 
power  to  regulate  the  use  of  streets  is  not  con- 
fined to  the  regulation  of  travel  thereon,  but 
under  it  the  city  may  allow  gas,  water,  and 
sewer  pipes  to  be  laid  therein,  and  may  cause 
wells  therein  to  be  filled  .  .  .  and  may  per- 
mit the  erection  and  maintenance  of  telegraph 
poles  thereon.  .  .  .  All  these  uses  are  con- 
sistent with  the  uses  for  which  the  streets  are 
acquired  or  dedicated."  Sehopp  v.  St.  Louis, 
117  Mo.  186,  20  L.  R.  A.  788.  The  dedication 
of  the  streets,  then,  to  public  uses  includes  as 
well  the  soil  beneath  them  as  the  surface  itself. 
The  city  authorities  had  the  same  power  to 
regulate  the  use  of  the  streets  beneath  as  upon 
the  surface  thereof,  and  the  power  is  in  like 
manner  limited  to  public  uses.  It  has  also 
been  held  that  the  general  power  to  regulate 
the  use  of  streets  is  not  confined  to  public  uses 
common  and  known  at  the  time  of  the  dedica- 
tion, but  extends  to  new  uses  as  they  spring 
into  existence.  St.  Louis  v.  BeU  Teleph.  Co. 
supra.  Under  these  well-settled  principles, 
there  can  be  no  doubt  that  the  municipal  au- 
thorities of  the  city  of  St.  Louis,  vested  as  they 
are  with  such  enlarged  control  over  property 
devoted  to  public  uses,  have  the  power  to  au- 
thorize, and.  if  public  safety  and  general  wel- 
fare demand  it.  to  require  all  electric  wires, 
used  for  the  benefit  of  the  public,  to  be  laid 
underground.  This  would  be  a  proper  and 
legitimate  regulation  of  the  public  use  of  the 
streets.  But  the  streets  of  a  citv  arc  dedicated 
to  public  uses  only,  and  are  held  bv  the  mu- 
nicipality in  trust  for  such  uses.  The  trust  is 
sacred,  and  the  citv  has  no  authority,  even  un- 
der such  enlarged  powers  as  St.  Louis  pos- 
sesses, to  permanently  divert  any  portion  of  it 
from  these  uses  to  such  as  are  purely  private. 
The  question,  then,  is  whether,  under  the  or- 
dinance granting  to  the  National  Subway  Com- 
pany of  Missouri,  its  successors  or  assigns,  the 
right  to  construct,  maintain,  and  operate  con- 
duits, pipes,  mains,  conductors,  manholes,  and 
service  and  supply  pipes  in  any  of  the  streets, 
alleys,  etc..  of  the  city  of  St.  Louis,  during  the 
term  of  fifty  years,  was  for  a  public  or  private 
use.  If  for  the  latter,  it  must  be  held  uUra 
vires  and  void. 

While  under  the  pleadings  the  issues  were 
made  by  demurrer  to  the  return,  evidence  was 
taken  by  the  parties  and  filed,  and  the  case 
was  argued  as  well  upon  the  evidence  as  upon 
the  allegations  of  the  pleadings,  we  consider 
the  question  as  presented  under  the  pleadings 
and  the  evidence.  "If  it  is  doubtful  or  ques- 
tionable whether  the  use  is  public  or  not,  testi- 
mony is  admissible  to  determine  the  fact." 

The  purpose  of  the  grant,  as  declared  in  the 
ordinance,  is  that  of  "distributing  and  main- 
taining a  line  or  lines  of  electric,  telegraph, 
telephone,  and  other  wires  .  .  .  to  m  used 
for  the  transmission  of  electricity  for  any  and 
all  purposes."  By  g  5,  as  amended,  it  is  de- 
clared that  such  corporation,  its  successors  or 
assigns,  shall  be  a  common  carrier,  and  shall 
have  and  enjoy  such  righta,  privHeges,  and 
immunities  as  are  usually  had  and  enjoyed  by 
such  companies.    These  are  the  only  purposes 
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3sed  in  the  ordinance.  A  clause  of  §  5 
original  ordinance,  which  was  omitted 
the  amendment,  provided  that  said  cor- 
on  shall  permit  *'any  persons,  company, 
Q  panics,  to  u^e  said  system  of  under- 
d  ronduits,"  upon  terms  to  be  fixed  as 
Q  provided.  There  is  nothing  in  the 
of  the  ordinance  from  which  an  inference 
*  drawn  that  the  proposed  conduit  and 
should  be  used  for  the  benefit  of  the 
.  The  corporation  was  not  at  the  time 
^d  in  the  business  of  transmitting  mes- 
3y  use  of  electric  wires,  or  transmitting 
city  for  the  purpose  of  producing  light, 

0  inference  can  be  drawn  that  the  pro- 
transmission  of  electricity  was  for  use 
public.  After  the  amendment  of  g  5  of 
ginal  ordinance,  no  obligation  was  left 

1  corporation  to  serve  the  public  in  any 

corporation  to  which  the  franchises 
ranted  was  chartered,  under  the  general 
f  the  state,  for  the  purpose  of  coostruct- 
i'ning,  operating,  and  maintaining  aline 
prground  magnetic  telegraph  in  tne  city 
Louis,  but  immediately  on  obtaining  the 
[ses  conferred  by  the  ordinance  it  sold 
ligned  them  to  relator,  into  whose  hands 
e  claimed  to  have  passed  by  assignment. 
'  was  not  even  organized  as  a  telegraph 
ly .  It  was  organized  as  a  business  cor- 
D.  Its  purposes,  as  declared  in  its  ar- 
f  association,  are  'Ho  lay  out  and  main- 
nstruct,  and  operate,  lines  of  subway  in 
ite  for  the  purpose  of  carrying  wires 
transmission  of  electricity  and  electric 
s;  also  to  lav  out,  construct,  and  main- 
id  operate,  lines  of  pipes,  mains,  and 
tors  in  this  state  for  the  purpose  of  dis- 
g  substances,  either  for  fuel  or  illamin- 
Lir poses,  or  for  both."  So  it  appears 
itor  does  not,  under  its  charter,  uoder- 
discbarge  a  public  duty  by  itself  using 
3s  for  telegraph  or  telephone  purposes. 
)nse,  so  far  as  appears  from  the  ordi- 
>r  charter.  Is  to  occupy  the  streets  by 
s  and  electric  wires.  It  is  placed  un- 
)bligation8  to  use  them,  or  cause  them 
ed,  for  the  benefit  of  the  public.  Still. 
s  the  right  to  so  occupy  every  street  in 
for  fifty  years.  No  duty  whatever  is 
[  upon  it,  no  control  over  its  works 
less  is  retained  by  the  city,  except  in 
»  approval  of  the 'plans  it' may  adopt 
Lin  fir  the  subways,  and  the  manner  of 
ig  the  work.  The  evidence  shows  that 
ct  to  be  accomplished  in  granting  these 
Dt  franchises  was  to  vest  in  one  com- 
■^  right  to  build  suitable  conduits,  and 
re  all  telegraph,  telephone,  and  electric- 
npaoies  to  lease  and  use  the  wires  of 
red  company,  its  successors  or  assigns. 

0  not  think  it  necessary  to  inquire 
a  cootract  of  this  character,  had  the 

>eeD  expressed,  could  be  upheld.  Such 
{  were  not  expresse<i;  on  the  contrary, 
isioo  in  S  5  of  the  original  ordinance, 
id  give  "any  person  or  persons,  com- 
companiea,  the  right  to  use  the  system 
ground  conduits,  was  studiously  omit- 

1  the  amended  ordinance.  As  the  or- 
Dow  stands,  relator  is  under  no  obli- 

»  permit  any  telegraph,  telephone,  or 
A. 


electric  light  company  to  use  its  wires,  and  it 
is  thus  given  the  power  to  control  the  use  of 
the  streets  for  its  own  private  benefit.  We 
think  the  extraordmary  rights,  powers,  and 
franchises  granted  under  the  ordinances  can 
only  be  construed  to  have  been  intended  for 
the  private  use  of  said  corporation,  and  that 
the  city  therefore  had  no  power  to  grant  them. 

Much  stress  is  laid  upon  the  fact  that  the 
National  Subway  Company  Is  declared,  under 
the  ordinance,  to  be  a  common  carrier.  But 
calling  it  a  common  carrier  does  not  make  it 
one.  It  has  none  of  the  characteristics  of  a 
common  carrier.  To  ascertain  how  its  fran- 
chises are  to  be  used,  we  must  look  to  the 
rights  conferred  and  the  duties  imposed  under 
its  charter  and  the  ordinance.  Does  it  appear 
from  these  that  relator  invites  employment 
from  the  public  generally  ?  Does  it  obligate  it- 
self to  serve  the  public  generally.  Is  It  subject 
to  regulation  and  control  in  respect  to  Its  deal- 
ings with  the  public?  None  of  these  essentials 
to  a  public  business  such  as  that  of  a  carrier  ap- 
pear. On  the  contrary,  it  is  clear,  as  has  been 
shown,  that  a  private  business  only  is  contem- 
plated. 

2.  But  it  is  insisted  that  inasmuch  as  rela- 
tor and  his  assignors  have  gone  to  large  ex- 
pense, with  the  knowledge  of  the  city,  in  con- 
structing subways  in  some  of  the  streets,  and 
have  paid  to  the  city  semiannually,  in  advance, 
the  sum  of  $500  for  the  rights  and  franchises 
granted  it,  as  required  by  ^  5  of  the  amended 
ordinance,  the  city  should  now  be  estonped  to 
denv  the  validity  of  the  ordinance.  There  is 
no  doubt  that  the  doctrine  of  estoppel  is.  as  a 
general  rule,  alike  applicable  to  corporations 
and  individuals.  It  cannot,  however,  be  ap- 
plied to  validate  a  contract  which  the  corpora- 
tion had  no  power  to  make.  The  doctrine  is 
thus  declared :  ' '  When  a  municipal  corporation 
enters  into  a  contract  which  it  has  authority  to 
to  make,  the  doctrine  of  estoppel  applies  to  it 
with  the  same  force  as  aerainst  individuals." 
Union  Depot  Go.  v.  St.  LoutJi,  76  Mo.  898. 
The  rule  is  thus  given  by  Bigelow:  * 'If  the  act 
undertaken  was  in  and  of  itself  ultra  vire$  of 
the  corporation  no  act  of  the  body  can  have 
the  effect  to  estop  it  to  allege  its  want  of  power 
to  do  what  was  undertaken."  Biirelow  Estop- 
pel, 6th  ed.  4d6,  467.  See  also  8coi>iU  v. 
Thayer,  106  U.  S.  143,  26  L.  ed.  968;  lhoma9 
V.  We»t  Jersey  R.  Co.  101  U.  S.  86.  25  L.  ed. 
958;  Fennsylmnia  R.  Co.  v.  St.  Louts,  A.  AT, 
ir.  R.  Co.  118  IT.  S.  817,  30  L.  ed.  94.  In  the 
case  last  cited  it  is  said:  **We  know  of  no 
well-considered  case  where  a  corporation, 
which  is  party  to  a  continuing  contract  which 
it  had  no  power  to  make,  seeks  to  retract,  and 
refuses  to  proceed  further,  can  be  compelled 
to  do  so."  As  the  city  had  no  power  to  au- 
thorize the  use  of  its  streets  for  private  pur- 
poses by  ordinance,  it  certainly  cannot  do  so 
by  estoppel. 

'Peremptory  writ  defied. 

Braee«  Ch.  J.,  and  Robinson*  J.,  concur* 
Barclay,  J.,  concurs  in  the  result. 

An  answer  having  been  filed  and  further 
bearing  having  been  bad,  Maelkrlane,  J., 
on  February  18,  1896,  delivered  the  following 
opinion : 

This  is  an  original  proceeding  by  mandamus. 
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the  purpose  of  which  is  to  require  respondent, 
Murphy,  as  street  commissioner  of  the  city  of 
St.  Louis,  to  grant  relator  a  permit  to  construct 
conduits  beneath  the  surface  of  Chestnut 
street,  in  pursuance  of  contract  claimed  to  have 
been  made  with  the  (city  under  ordinances. 
The  case  was  heard  on  a  demurrer  to  respond- 
ent's return,  and  the  demurrer  was  overruled. 
Relator,  under  leave  of  court,  has  answered 
the  return.  Evidence  was  taken,  and  the  ques- 
tions in  issue  have  been  argued,  and  the  case  is 
now  to  be  determined  upon  its  merits.  A.  full 
statement  of  the  pleadings  will  be  found  to 
accompany  the  former  opinion.  Most  of  the 
evidence  was  also  then  on  file,  and  was  treated 
in  the  argument  on  the  demurrer  and  in  the 
opinion  as  forming  a  part  of  the  record.  The 
answer  of  relator  is,  in  substance,  a  denial  of 
the  allegation  of  the  return.  The  answer,  by 
way  of  new  matter,  averred  that  its  articles  of 
association  had  been  amended,  wherebv  its 
purposes  are  more  distinctly  set  out,  as  follows: 
''This  company  is  organized  for  the  purposes 
of  laying  out,  constructing,  maintaining,  and 
opera'ting  conduits  or  subways,  pipes,  mains, 
conductors,  manholes,  and  service  pipes  in  the 
streets,  alleys,  or  other  public  places  in  the 
cities  of  this  state  and  elsewhere,  to  be  used  in 
distributing  and  maintaining  a  line  or  lines  of 
electrical  and  other  wires  owned  by  this  com- 
panv  or  others,  together  with  all  necessary 
feeders  and  service  wires  and  other  electrical 
conductors,  and,  when  used  for  the  wires  of 
others,  upon  reasonable  and  just  compensa- 
tion; fcd  to  acquire  and  hold  all  necessary  or 
useful  grants,  to  occupy  and  use  the  streets, 
avenues,  alleys,  and  other  public  places  for  the 
purposes  aforesaid;  to  acquire  and  hold  such 
property,  real  and  personal  and  incorporeal,  as 
may  be  requisite  and  necessary  in  the  premises; 
to  make  all  necessary  leases,  contracts,  and 
other  agreements  as  may  be  required  to  carry 
out  the  purposes  of  the  company,  to  make 
proper  by-laws,  and  to  do  and  perform  all  such 
matters  and  things  as  may  be  necessary  and 
usual  for  the  effectual  consummation  of  the 
purposes  for  which  the  company  is  formed." 
The  answer  also,  for  the  purpose  of  showing 
the  intention  of  the  parties  in  making  the  con- 
tracts and  granting  the  fianchises  evidenced  by 
the  ordinances,  stated  at  length  the  situation 
io  the  city  of  St  Louis  in  respect  to  the  man- 
ner in  wtilch  electricity  was  then  carried,  the 
inconvenience  and  danger  of  such  methods, 
and  the  necessity  of  providing  for  placing  elec- 
tric wires  under  ground.  It  charges  that 
electric  wires,  for  all  the  uses  to  which  they 
are  applied,  are  for  the  benefit  of  the  public, 
as  well  as  for  the  private  gain  of  the  owners; 
and  that  its  subways  **are  intended  and  de- 
signed for  the  use  of  all  persons,  upon  reason- 
able rates  and  like  conditions,  who  may  desire 
to  use  the  same  by  placing  wires  therein,  or 
connecting  with  wires  to  t^  laid  therein;  and 
its  property  and  employment  are  thereby 
affected  with  puMic  use,  and  being  so  affected, 
whether  its  charier  or  the  ordinances  granting 
the  right  to  construct  and  operate  its  works 
retains  the  reserved  right  to  control  and  regu- 
late the  said  conduits  and  the  operation  thereof 
*  not.  Such  power,  authority,  and  control 
^  to  the  extent  of  protecting  the  public 
St  danger,  unjust  discrimination,  extor 
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tionate  charges,  and  injustice  and  oppression."* 
The  new  evidence  introduced  bore  upon  the 
character  of  the  uses  to  which  electric  wires 
are  applied,  for  the  purpose  of  showing  that  all 
such  uses  are  public  in  their  nature,  the  incon- 
venience and  danger  of  overhead  wires,  and 
the  necessity,  convenience,  and  economy  of 
placing  them  underground,  and  in  one  subway. 
1.  We  are  unable  to  perceive  that  the  answer 
of  relator,  the  amendment  of  its  charter,  and 
the  supplementary  evidence  now  before  us. 
have  so  changed  the  situation  as  to  require  a 
different  conclusion  from  that  reached  upon 
the  former  hearing.  On  that  hearing  it  was- 
held  that  the  city,  under  its  charter  rights,  has- 
the  power  to  control  and  regulate  the  public 
use  of  its  streets  and  public  grounds,  not  only 
upon,  but,  if  public  safely  requires  it,  alwve* 
and  beneath,  its  surface;  and  in  the  exercise  of 
its  general  police  powers  it  may  reauire  all 
electric  wires  whose  use  is  of  a  public  char- 
acter to  be  placed  under  ground.  But  it  was 
held  further  that  the  unconditional  and  uycon- 
trolled  grant  contained  in  these  ordinances  was- 
essentiaily  for  the  private  use  of  the  grantee  and 
ils  assigns,  to  which  the  city  had  no  power  to 
devote  its  streets.  No  claim  was  made  on  the 
first  hearing,  nor  indeed  can  it  be  iustly  made 
now,  that  relator  proposes  to  deal  directlv  with 
the  public.  At  most  it  only  proposes  for  its- 
own  private  gain  to  furnish  others  the  instru- 
mentalities bv  means  of  which  they  may  sub- 
serve the  public  interest.  Over  the  use,  sale, 
assignment,  or  lease  of  these  instrumentalities- 
the  city  has  expressly  reserved  no  control  or 
management.  The  business  thus  proposed  can 
DO  more  be  denominated  public  than  could 
that  of  manufacturing  electric  wires  for  the 
use  of  a  telegraph  company,  or  rails  for  use  in 
the  track  of  a  railroad,  or  pipes  for  conducting 
water  or  gas  through  the  streets.  A  single  in- 
strument, though  a  necessary  part  of  a  public 
work,  is  not  a  public  instrumentality,  for  the 
manufacture  of  which  the  power  of  eminent 
domain  could  be  exercised  even  by  the  state. 
The  use  to  which  it  may  be  applied  is  not  the 
test  of  its  public  character.  The  use  to  which 
the  entire  work,  and  not  parts  of  it,  are  to  be 
applied,  is  the  proper  test  The  city  of  St.. 
Louis  made  an  unconditional  lease  of  a  portion' 
of  its  public  wharf  to  an  elevator  company  to  be 
used  for  erecting  and  maintaining  a  warehouse 
for  the  storing  and  handling  of  grain  and  other 
merchandise  in  connection  with  the  use  of  its 
elevator.  The  power  of  the  city  to  make  the 
lease  was  questioned.  This  court  held  that,, 
while  the  city  had  power  to  lease  its  unused 
wharf  for  the  purposes  specified  in  the  lease,  it 
had  no  right  to  authorize  the  evection  of  such 
buildings  thereon  without  reserving  a  control 
over  the  buildings  and  the  uses  to  which  they 
should  be  applied.  Belcher  Sugar  Rrf.  Co.  v. 
St.  Lovis  Grain  Klevator  Co.  82  Mo.  126.  The 
court,  in  its  opinion,  says:  *'The  owner  of  the 
building  may  open  or  close  it  at  his  pleasure, 
and  discriminate  between  shippers  and  receivers- 
of  produce,  and  make  his  a  strictiv  private 
business,  as  if  a  retail  dry  goods  merchant  were 
permitted  to  erect  a  building  on  the  wharf  to 
conduct  his  business  in.  TJbere  is  no  reserva- 
tion by  the  city  in  the  lease  to  defendant  of 
any  control  whatever  of  the  building  or  busi- 
ness."   The  court  says  further:.  "The  city  has. 
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•  right,  and  can  acquire  Done  from  the  legis- 
ure.  to  make  such  a  disposition  of  tlie  prop- 
y  coDdemned  for  wharf  purposes  as  will 
?veDt  her,  in  the  event  it  becomes  necessary 
extend  and  pave  the  wharf,  from  doing  its 
ty  in  that  respect."  The  same  may  be  said 
respect  to  the  property  held  in  trust  by  the 
f  for  public  streets.  The  city  has  no  power 
divert  their  uses  from  those  to  which  they 
re  dedicated.  It  had  no  ri|^bt  to  gram  thefr 
'  to  relator  for  subways,  thoush  its  solepur- 
e  may  be  that  of  leasing  them  to  public 
e-using  corporations,  without  reserving  the 
ver  of  supervision  and  control,  not  only  of 
work  of  excavating  in  the  streets,  but  of 
matters  incident  to  its  location,  const ruc- 
,  maintenance,  and  use.  No  such  powers 
e  been  reserved  under  these  ordinances.  ^ 

It  is  now  insisted  that,  inasmuch  as  all  the 
I  to  which  electric  wires  are  ordinarily  ap- 
j  are  of  a  public  character,  and  as  the  sub- 
s  are  to  be  used  by  corporations  exercising 
lie  functions,  they  are  for  public,  and  not 
private,  use,  and  the  power  of  regulation 
control  is  reserved  in  the  municipal  author- 
In  other  words,  that  the  uses  to  which 
subways  are  to  be  applied,  and  not  the 
ership.  determine  their  character;  and,  if 
ise  is  public,  the  streets  may  be  devoted  to 

maintenance,  and  the  power  to  regulate 
served.  It  may  be  conceded  that  the  use 
metric  wires  for  the  transmission  of  mes- 
i  by  telegraph  and  telephone,  and  for  the 
ibution  of  light  throughout  (he  city  for 
se  of  its  inhabitants,  is  essentially  public 
character,  and  to  which  the  public  streets 
be  properly  devoted.  Indeed,  the  cor- 
P8S  of  this  proposition  has  been  frequently 
red  by  this  court,  and  is  recognized  by 
efisla'tion  of  this  state.  Stale,  Laeleae 
jht  Co.  V.  Murphy,  180  Mo.  10,  81  L.  R. 
^8,  and  cases  cited;  Rev.  Stat.  1889, 
21,  2792.  It  may  also  be  conceded  that, 
\  the  franchises  granted  by  the  government 
r  the  purpose  of  subserving  the  public 
St 3,  power  is  reserved  in  the  public  to 
)1  the  use  for  the  common  good,  unless 
ted  in  the  grant.  As  has  been  said: 
rights  of  the  public  are  never  presumed 
(urrendered  to  a  corporation,  unless  the 
on  to  surrender  clearly  appears  in  the 

Per  vine  v.  Chempeake  db  Z>.  Canal  Co. 
S.  9  How.  172, 18  L.  ed.  92.  But  it  must 
t  in  mind  that  the  city  of  St.  Louis  does 
?rcise  orij^inal  governmental  functions, 
ly  such  measure  thereof  as  the  state  has 
to  dele^rate  to  it.  Telegraph ,  telephone, 
ctric-light  companies  also  receive  their 
i  directly  from  the  state.  The  reserved 
to  regulate  them,  unless  within  the  dele- 
K)wer  of  the  city,  rests  in  the  slate, 
corporations  are  vested  with  power, 
r-ertain  restrictions,  to  use  the  public 
of  cities,  and  to  place  their  wires  and 
xtures  under  ground,  on  obtaining  the 

of  the  municipal  authorities  thereof, 
at.  1889,  §§  2721,  2793.  It  is  evident 
".  city  bas  no  such  reserved  power  over 
ire- using  corporations  as  is  possessed  by 
i.  It  can  only  exercise  such  powers  as 
anted  in  express  words*,  those  neccs 
r  fairly  implied  in  or  incident  to  those 
.  A. 


expressly  granted;  those  essential  to  the  de- 
clared objects  and  purposes  of  the  corpora- 
tion." 1  Dill.  Mun.  Corp.  is  89;  St.  lonU 
V.  BeU  Tdeph.  Co.  96  Mo.  625,  2  L.  R.  A. 
278.  The  express  powers  bearing  upon 
the  rights  here  claimed  are  confined  to  gen- 
eral police  powers  and  the  power  to  regulate 
legitimate  public  uses  of  the  streets.  But 
the  public  corporation  to  which  the  relator 
proposes  to  lease  the  use  of  the  streets,  and 
through  which  it  proposes  to  serve  the  public, 
has  express  power  from  the  state  to  place  it» 
wires  and  other  fixtures  under  ground  in  the 
streets  of  cities  provided  it  obtain  the  con- 
sent of  the  municipal  authorities  thereof.  It 
is  clear,  therefore,  that  when  a  telegraph  or 
other  such  corporation  secures  the  right  to  lay 
its  wires  under  ground  in  the  streets  of  the 
city,  no  power  of  regulation  is  reserved  by  the 
city  except  such  as  is  incident  to  the  regula- 
tion of  the  use  of  the  streets,  and  such  as  the 
safety  and  welfare  of  the  public  may  demand. 
Any  further  rights  must  be  secured  by  con- 
tract, as  conditions  of  the  grant.  St.  Ij>ui8  v. 
BeU  Teleph,  Co,  supra;  Si,  Ijmia  v.  Western  U, 
Teleg.  Co.  149  U.  8.  469.  87  L.  ed.  812. 

8.  But,  conceding  that  the  subways  relator 
proposes  to  construct  are,  without  other  re- 
quirements or  conditions,  than  those  expressed 
in  the  ordinances  of  such  a  public  character  and 
for  such  a  public  use  as  will  authorize  their 
construction  in  the  public  streets,  and  that  the 
city  has  the  power  to  confine  their  use  to  pub- 
lic purposes,  we  are  still  of  the  opinion  that 
the  ordinances  are  void,  for  the  reason  that  the 
city  thereby  undertakes  to  delegate  powers, 
which  it  alone  can  exercise  under  its  char- 
ter. The  attempt  is  made  under  the  ordinance 
to  grant  to  the  National  Subway  Company 
and  its  assigns  the  right  to  occupy  space 
for  its  subway  beneath  the  surface  of  every 
street  in  the  city  for  the  period  of  fifty  years  to 
the  practical  exclusion  of  all  other  public  uses. 
It  is  given  power  to  select  its  own  patrons  and 
dictate  its  own  terms.  It  can  elect  upon 
which  streets  its  works  can  be  constructed. 
It  can  practically  control  the  charges  of  all 
electric- wire  using  corporations.  It  has  the 
practical  control  of  the  use  of  all  public 
wires  which  may  hereafter  be  required  to 
go  under  ground.  By  the  ordinances  the  city 
virtually  surrenders  to  relator  its  power  to 
regulate  the  underground  use  of  its  streets  by 
wire-using  companies  and  permits  iheir  use 
for  such  public  purposes  oniv  as  may  appear 
most  profitable  to  relator.  The  contract  can 
only  be  characterized  as  an  attempt  on  the 
part  of  the  city  to  surrender  and  bargain 
away  to  relator  its  charter  powers.  This  it 
could  not  do.  "Powers  are  conferred  upon 
municipal  corporations  for  public  purposes, 
and  as  their  legislative  powers  cannot  .  .  . 
be  deleeated,  so  they  cannot  without  legis- 
lative authority,  express  or  implied,  be  bar- 
gained or  bartered  away.  Such  corporationa 
may  make  anthorized  contracts,  but  they 
have  no  power,  as  a  party,  to  make  contracts- 
or  pass  by-laws  which  shall  cede  away,  con- 
trol, or  embarrass  their  legislative  or  gov- 
ernmental powers,  or  which  shall  disable  them 
from  performing  their  public  duties  "  1  Dill. 
Mun.  Corp.  §  97;  Belcher  Sugar  Ref.   Cv.  v. 
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a^aiDst  his  estate.  He  was  a  member  of  the 
lirm  of  Bates,  Stan  wood,  &  Andrews,  which 
was  never  declared  iosolvent;  and  neither  of 
the  other  partners  was  insolvent,  or  was  de- 
clared to  be  so.  No  reference  was  made  in 
the  petition  or  warrant  to  the  partnership. 
The  schedule  of  creditors  filed  with  the  peti- 
tion contained  a  list  of  firm  and  individual 
creditors.  Firm  creditors,  as  well  as  individual 
creditors,  were  allowed  to  and  did  prove,  their 
claims,  and  vote  for  assignees  and  on  the  dis- 
charge. No  assets  came  to  the  ha,nds  of  the 
assignees.  The  plaintiff  docs  not  claim  to  be 
aggrieved  by  any  action  of  the  insolvency 
court  respecting  her  own  demand,  but  con- 
tends that  she  is  a  party  Hggrieved,  because 
the  partnership  creditors  were  allowed,  against 
her  objection,  to  prove  their  claims,  and  to 
vote  for  assignees  and  on  the  discharge,  and 
because  of  certain  other  rulings  by  ihe  in- 
solvency court  in  the  course  of  the* proceed- 
ings. For  the  purposes  of  this  case,  we  assume 
without  deciding,  that  the  petitioner  has  a  lo- 
cus standi. 

The  principal  question  is  whether  the  part- 
nership creditors  were  rightly  allowed  to 
prove,  and  to  vote  in  the  choice  of  assignees, 
and  on  the  matter  of  discharge.  The  plain- 
tiff insists  that  they  were  not,  and  her  conten- 
tion is,  in  effect,  that  firm  debts  cannot  be 
proved  against  a  single  insolvent  partner,  and 
he  cannot  be  discharged  from  them  by  the 
insolvency  court,  unless  the  partnership  is  de- 
clared insolvent,  and  proceedings  had  accord- 
ingly. There  are  some  cases  which  seem  to 
favor  the  petitioner's  view.  Corey  v.  Perry, 
67  Me.  140,  24  Am.  Rep.  15;  Poillon  v.  Law 
rence,  77  N.  Y.  207;  Perkins  v.  Fislier,  80  Ky. 
11;  Re  Noonan,  8  Biss.  491;  Orompton  v. 
Conkling,  15  Nat.  Bankr.  Reg.  417;  Budgins 
V.  Lane,  11  Nat.  Bankr.  Reg.  463:  Re  Win- 
kens,  2  Nat.  Bankr.  Reg.  849;  Re  Little,  1 
Nat.  Bankr.  Reg.  841.  But  we  think  that,  on 
principle  and  authority,  the  better  rule  is  the 
other  way,  and  that  it  has  been  so  held  in 
this  6tate,  and  is  implied  by  statute.  It  is  ele- 
mentary that  each  partner  is  liable  in  tolido 
for  the  partnership  debts.  Davis  v,  Werden,lS 
Gray,  805.  His  separate  estate  can  be  taken 
in  satisfaction  of  them.  Allen  v.  Wells,  22 
Pick.  450, 88  Am.  Dec.  757:  Davis  v.  Werden, 
supra.  He  may  be  adjudicated  bankrupt  in- 
dividually, because  of  his  liability  as  partner; 
and  his  interest  in  the  partnership,  as  well  as 
his  separate  estate,  passes  to  his  assignee.  JBdr- 
rison  v.  ^^Herry,  9  U.  S.  5  Cranch,  302,  8  L. 
ed.  104,  107;  Robson,  Bankr.  7th  ed.  681;  2 
Lindley,  Partn.  2d  Am.  ed.  *687.  His  es- 
tate continues  liable  in  equity  for  partnership 
debts  after  his  death,  though  the  grounds  of 
the  liability  do  not  seem  to  be  very  clearly  set- 
tled. Kendalls.  Hamilton,  L.R  4  App.  Cas. 
504:  1  Story,  Eq.  Jur.  10th  ed.  §  676.  His 
bankruptcy,  like  his  death,  dissolves  the  part- 
nership. {Eustis  V.  BoUes,  146  Mass.  414)  and 
the  bankruptcy  law  is  based  largely  on  equi- 
table principles.  In  view  of  these  considera- 
tions, it  seems  to  us  that  there  is  nothing  in 
the  nature  of  a  partnership  debt,  per  se.  which 
should  exclude  it  from  proof  against  a  single 
insolvent  partner.  Whether  a  partnership 
'litor  is  entitled  to  share  in  the  distribu- 

anolher  question.    But   the   right  to 
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prove  against  an  insolvent  estate  has  never 
been  made  contingent,  in  this  state,  on  the 
presence  or  absence  of  assets.  If  partnership 
debts  are  provable  against  a  single  insolvent 
partner,  without  regard  to  the  insolvency  of 
the  firm  or  of  the  other  partners,  then  it  fol- 
lows that  a  discharge  will  release  the  insolvent 
partner  from  the  partnership  debts,  since  it  is 
expressly  provided  that  a  discharge  shall  re- 
lease the  debtor  from  all  debts  proved  or- 
provable  against  his  estate.  Pub.  Stat.  chap. 
157,  §S  81,  ^8.  Further,  in  the  consideration 
of  debts  or  demands  which  may  be  proved 
against  the  estate  of  an  insolvent  debtor,  there- 
is  nothing  which  excludes  joint  or  partnership 
claims  or  demands,  or  limits  the  proof  to  debts, 
due  to  the  creditor  solelv.  Id.  ^  26.  And  it 
is  plainly  implied  by  Id.  §  85,  that  an  insol- 
vent partner  may  be  discharged  from  part- 
nership debts  on  a  warrant  issued  against  him. 
alone,  and  without  the  firm  being  adjudged 
insolvent  as  it  is  provided  in  §g  120  et  seq.  that  it 
may  be.  And  we  think  that  the  cases  are  to 
the  same  effect.  Barclay  v.  Phelps,  4  Met. 
897,  and  Agawam  Bank  v.  MoriHs.  4  Gush.  99, 
expressly  hold  that  partnership  debts  may  be 
proved  against  a  single  insolvent  partner, 
but  must  be  postponed  in  dividends  to  the 
claims  of  separate  creditors.  Lothrop  v.  Til- 
den,  8  Gush.  875,  holds  that  a  discharge 
granted  to  a  single  insolvent  partner  will  bar 
partnership  debts.  In  Buck  v.  Burlingamr, 
13  Gray,  807,  a  partnership  creditor  proved 
against  an  insolvent  partner,  and  was  allowed, 
as  a  preferred  claim,  the  costs  incurred  iu 
bringing  suit  against  the  firm,  and  attaching 
the  separate  estate  of  the  insolvent  partner. 
In  Sigourney  v.  Williams,  1  Gray,  623.  part* 
nership  creditors  proved,  and  it  was  taken  for 
granted  that  they  had  the  right  to  do  so;  and 
the  discharge  was  held  to  apply  to  their 
claims,  as  well  as  to  the  separate  debts,  though 
it  is  to  be  observed  that  the  petition  was  bv  the 
debtor  individually  and  as  a  member  of  the 
firm.  In  the  present  case  the  petition  con- 
tained no  reference  to  the  partnership,  hut 
the  schedule  of  debts  filed  with  it  included 
partnership  debts  as  well  as  private  ones;  thus 
manifesting  a  desire  on  the  part  of  the  debtor 
if  that  is  material,  to  be  discharged  from 
those.  In  Oates  v.  Mack,  5  Gush.  618,  the 
right  to  prove  a  partnership  debt  against  the 
estate  of  a  single  insolvent  partner  was  ex- 
pressly affirmed.  The  plaintiff  further  sought 
in  that  case  to  share  with  the  several  cn*d- 
itors  in  the  distribution  of  the  estate;  and  the 
assignees  objected  that  the  debt  was  a  part- 
nersnip  debt;  but  the  court  held  that  by  the 
discharge  of  the  other  partner  the  debt  had 
become  the  sole  and  separate  debt  of  the  in- 
solvent debtor,  and  that  the  proving  creditor 
was  entitled  to  share  in  the  distribution.  Bftr- 
clay  V.  Phelps,  supra,  which  may  be  regarded 
as  the  leading  case,  never  has  been  denied,  or, 
it  would  seem,  doubted,  but  has  been  cited 
several  times  with  apparent  approval.  Burn- 
side  V.  Merrick,  4  Met.  537,  546;  Parker  v. 
Phillips,  2  Gush.  175.  178;  McDaniel  v.  Kihg, 
5  Gush.  469,  476;  Oates  v.  Mack,  Id.  613,  614; 
Catskill  Bank  v.  Hooper,  5  Gray,  574.  588. 
See  also  Ex  parte  Yale,  8  P.  Wms.  24,  note  A; 
Ex  parte  Taitt,  16  Ves.  Jr.  193,  195,  note;  Ex 
parte  Hammond,  L.  R.  16  Eq.  614;  Wilkins  v. 
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r)fl«JW.2Low.  Dec. 511;  Re  Frear.l  Nat.  Bankr. 
^%  660;  Be  Abbe,  2  Nat.  Bankr.  Reg.  75:  Be 
Sevens,  5  Nat.  Bankr.  Re^.  112;  1  Deven, 
Jankr.  3d  ed.  667;  Lindley,  Partn.  2d  Am.  ed. 
752;  Robson,  Bankr.  7th  ed.  657. 

The  plaintiff  relies  upon  Robb  y.  Mudge, 
4  Gray,  534;  Wild  v.  Dean,  8  Allen,  579,  and 
Mefs  C(ue,  8  Gush.  109,  as,  in  effect,  quali- 
ying,  if  not  overruling,  Barclay  v.  Phelps, 
nd  Agawam  Bank  v.  Morrie,  supra.  We  do 
ot  80  regard  them.  The  question  in  the  first 
¥0  of  those  cases  was  whether  a  certain  debt 
as  a  partnership  debt,  or  the  private  debt  of 
36  of  the  partners,  and  as  such  entitled  to 
lare  in  the  separate  estate, — not  whether,  if  it 
iLs  a  partnership  debt,  it  was  entitled  to  proof. 
akefs  Caie  was  a  case  of  an  insolvent  partner- 
lip.  The  plaintiff  also  relies  upon  Parker  v. 
fiiUips,  2  Cush.  175;  Thompson  v.  Thompson, 
CuBh.  127,  and  PeUetier  v.  Couture,  148 
ass.  269, 1  L.  R.  A.  863.  But  those  cases 
ily  decide  that  after  dissolution,  as  before,  a 
rtnersbip  may  be  adjudged  insolvent  on  the 
tition  of  one  of  the  partners,  and  the  joint 
d  separate  estates  distributed  accordingly. 

this  case  no  question  arises  as  to  the  distri- 
tion  of  firm  assets  or  the  course  to  be  pursued 
the  winding  up  of  an  insolvent  partnership; 
3ugh  in  the -latter  event  it  is  to  be  noted  that 
3re  is  no  such  thing  as  a  partnership  dis- 
arge,  but  each  partner  is  to  be  granted  or  re- 
;ed  a  discharge  as  if  the  proceedings  had 
;n  against  him  alone,  and  Pub.  Stat  chap. 
r,  g  124,  implies  that  proceedings  may 
instituted  against,  or  promoted  by,  a  sin- 
partner. 

f,  then,  partnership  debts  are  provable 
linst  a  single  partner,  in  insolvency,  and 

released  by  his  discharge,  there  would 
m  to  be  no  cood  reason  why  partnership 
ditors  should  not  vote  on  the  matter  of 
charge,  or  in  the  choice  of  assignees.    In 

case  of  Re  Purvis,  1  Nat.  Bankr.  Reg. 
.  it  seems  to  have  been  held  that, 
ugh  partnership  creditors  were  allowed  to 
ve,  they  could  not  vote  in  the  choice  of  as- 
lees.  The  practice  seems  to  have  been  oth- 
ise  in  this  state.  As  far  back  as  1859  the 
Chief  Justice  Bigelow  (then  Justice  Bige- 
)  sustained  a  ruling  by  Judge  Richardson, 
be  Insolvency  court,  allowing  partnership 
litors  to  prove  against  a  single  insolvent 
ner,  and  to  vote  m  the  choice  of  assignee, 
vy**  Case,  8.  J.  C.  Middlesex;  Cutler, 
>lv.  Laws,  pp.  74,  214.    And  such  a  prac- 

would  seem  \g  conform  to  our  statute, 
3h  provides  that  the  assignee  shall  be 
«n  by  the  creditors  who  have  proved  their 
s.  Pub.  Stat.  chap.  157,  §  40. 
>rbap8  the  conclusions  thus  expressed  may 
(ar  to  lead  to  an  inconsistency  in  dealing 

partnership  claims  in  the  case  of  a  single 
vent  partner,  and  in  the  case  of  an  insol- 

flrm.  But  the  inconsistency  is  seeming 
,  and  not  real.    In  the  latter  case  no  more 

in  the  former  are  partnership  creditors 
lit  ted  to  compete  with  separate  creditors 
e  distribution  of  the  separate  estates.  In 
rase  of  a  single  insolvent  partner  there  is 
tethod  in  which  the  rights  of  partnership 
itors  to  an  ultimate  share  in  the  estate  can 
rotecfed,  unless  they  are  entitled  to  prove, 
le  case  of  an  Insolvent  firm,  their  rights  in 
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that  regard,  and  in  the  choice  of  assignees  and 
the  matter  of  discharge,  are  fully  protected 
and  established  by  proof  against  the  firm. 
And  it  certainly  would  be  a  hardship  if  a  sol- 
vent firm,  with  solvent  partners,  had  to  be  ad- 
judicated insolvent,  or  had  to  liquidate,  in 
order  that  an  insolvent  member  mi^bt  be  dis- 
charged of  the  firm  debts,  though,  if  the  stat- 
ute required  it.  there  would  be  no  alternative 
but  to  do  it.  We  think,  therefore,  that  on  the 
main  question  the  ruling  of  the  insolvency 
court  was  correct. 

The  remaining  objections  may  be  briefly  dis- 
posed of.  The  release  was  not  a  "thinff  of 
value,"  within  the  meaning  of  Pub.  Stat. 
chap.  157,  §  93.  It  did  not  constitute  an  asset 
in  the  debtor's  estate.  If  it  was  obtained  by 
fraud,  as  the  plaintiff  contends,  it  had  no  force 
or  validity,  and  still  less  was  a  thing  of  value. 
Besides,  the  settlement  and  payment  by  notes 
operated  as  a  release  without  anything  more. and 
the  plaintiff  has  retained  and  proved  the  notes. 
There  is  nothing  in  the  statute  which  requires 
written  evidence  of  authority  to  act  on  the  part 
of  an  attorney  who  assents,  in  the  name  of 
his  principal,  to  a  discharge.  The  $40  was  a 
debt  due  to  the  person  advancing  it,  and,  as  a 
creditor,  he  had  a  right  to  prove  his  claim,  and 
to  vote  on  the  question  of  discharge.  We  do 
not  think  that  tbe  plaintiff  was  a  party  ag- 
grieved by  the  refusal  of  the  judge  of  the  in- 
solvency court  to  permit  certain  creditors  to 
withdraw  their  assent  to  the  discharge.  Free- 
land  V.  Mechanics*  Bank,  16  Gray,  1S7;  Kemp- 
ton  V.  Saunders,  182  Mass.  466.  The  result  is 
that  in  the  opinion  of  a  majority  of  the  court 
the  decree  should  be  a  firmed,  and  it  is  so  or- 
dered. 

Knowlton.  J. ,  dissenting: 

The  injustice  that  will  be  accomplished  under 
the  decision  in  this  case  is  so  flagrant,  and  the 
result  reached  so  at  variance  with  what  I  have 
long  supposed  to  be  the  law  of  Massachusetts, 
and  with  the  weight  of  authority  in  other  ju- 
risdictions, that  I  feel  constrained  to  state  my 
views.  The  record  shows  that  one  Stanwood 
owed  to  six  different  parties  separate  debts 
amounting  in  the  aggre^te  to  $2,090  He  had 
no  separate  property.  He  was  a  member  of  a 
perfectly  solvent  Arm,  which  owed  some  debts, 
but  was  not  brought  into  the  court  of  insol- 
vency. He  induced  creditors  of  tbe  flrm,  who 
had  not  the  slightest  interest  in  the  insolvency 
proceedings,  to  prove  their  claims  against  him 
as  an  individual,  and  to  sign  their  assent  to  his 
discharge,  and  thereby  relieve  him  from  all  of 
his  separate  debts,  against  the  will  of  his  sepa- 
rate creditors,  without  his  paying  anything. 
Doubtless  these  partnership  creditors  then  went 
to  the  other  members  of  the  firm,  and  received 
their  pay  in  full  from  the  partnership  assets. 
There  is  some  confusion  in  tbe  earlier  cases 
touching  this  subject.  In  Barclay  v.  P?ielps,  4 
Met.  897,  it  was  held  that  the  language  of  the 
statute,  "two  or  more  persons  who  are  part- 
ners" (Stat.  1888.  chap.  163.  §  21;  Pub.  Stat, 
chap.  157.  §  120),  did  not  apply  literally  to 
members  of  a  partnership  which  had  been  dis- 
solved before  the  commencement  of  proceed- 
ings in  insolvency,  and  that  such  a  partnership 
could  not  be  brought  into  the  insolvency  cour^ 
and  that  therefore  the  creditors  of  it  could 
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prove  affaioBt  aD  individual  partner.  In  Btrker 
V.  PhiUipB,  2  Cusb.  175,  it  was  intimated,  and 
in  Thompson  v.  Thompson,  A:  C\X9\i.  127,  it  was 
expressly  decided,  tbat  this  narrow  construc- 
tion of  the  statute  was  erroneous;  and  it  has 
ever  since  been  held  that  previously  dissolved 
insolvent  partnerships  are  to  be  brought  into 
the  court  of  insolvency,  and  settled  there,  as 
well  as  those  existing  at  the  commencement  of 
insolvency  proceedings.  Pelletier  v.  Couture 
148  Mass.  269.  1  L.  R.  A.  868.  Although  for 
nearly  fifty  years  it  has  been  settled  that  the 
reason  given  for  the  decision  in  Barclay  v. 
Phelps  has  no  foundation  m  law,  the  case  was 
not  expressly  overruled;  and  in  the  early  prac- 
tice under  the  statute  the  decision  was  some- 
times followed  by  magistrates,  and  their  action 
passed  without  disapproval  bjy  this  court. 
Under  this  practice,  if  an  individual  who  was 
a  member  of  a  firm  was  in  insolvency  without 
bringing  in  the  partnership,  all  of  the  partner- 
ship creditors  were  allowed  to  bring  their  claims 
into  court,  and,  in  a  sense,  to  prove  them 
ag^nst  the  separate  estate,  simply  for  the  pur- 
pose of  sharing  in  the  surplus  if  there  was  any- 
thing left  after  payine  the  separate  creditors. 
It  never  was  adiudged  that  they  could  do  any- 
thing to  affect  tne  rights  of  the  separate  cred- 
itors, and  they  never  were  allowed  to  receive 
anything  from  the  separate  estate  unless  the 
separate  creditors  were  first  paid  in  full. 
Agawam  Bank  v.  Morris,  4  Cusb.  99.  See 
also  Somerset  Potters*  Works  v.  Minot,  10  Cusb. 
592.  598-601;  CatskiU  Bank  v.  Hooper,  5  Gray, 
574r-588.  In  Oates  v.  Maek,  5  Cush.  618,  one 
who  was  formerly  a  partnership  creditor  was 
allowed  to  prove  against  one  of  the  partners 
only,  because  there  had  been  a  severance  by 
former  proceedings  in  insolvency,  in  which 
the  other  partners  had  been  discbarged;  leav- 
ing the  debt  from  that  time  an  individual  debt, 
for  which  the  insolvent  only  was  liable.  In 
Baker's  Ca»e,  8  Cush.  109,  the  statute  received 
exposition  in  reference  to  discharges  where  there 
are  both  individual  and  partnership  creditors, 
to  the  effect  that  the  rule  stated  in  Pub.  Slat. 
chap.  157,  g  121,  requiring  the  separate  estates 
of  the  individual  debtors  to  be  administered  by 
themselves,  and  the  partnership  estate  to  be 
administered  by  itself,  and  giving  to  creditors 
of  either  class  no  rights  in  the  estate  applica- 
ble to  debts  of  the  other  class  until  all  the 
creditors  of  that  class  are  first  paid  in  full,  and 
then  only  a  right  to  have  the  surplus  assets 
transferred  to  the  estate,  and  administered  for 
creditors  of  their  class,  is  applicable  to  dis- 
charges,— so  that  partnership  creditors  alone 
can  siffn  their  assent  to  a  discharge  from  part 
nership  debts,  and  separate  creditors  of  each 
partner  alone  can  sign  tbeir  assent  to  a  dis- 
cbarge from  his  individual  debts,  and  a  dis- 
charge may  be  granted  from  one's  individual 
debts  and  not  from  his  partnership  debts,  or 
from  his  partnership  debts  and  not  from  his 
individual  debts;  the  granting  or  refusal  of  the 
discharge  from  each  class  of  debts  depending 
upon  their  giving  or  withholding  their  assent 
to  a  discbarge.  Since  that  decision  was  an- 
nounced, it  has  been  the  practice  in  the  insol- 
vency courts  of  most  of  the  counties  of  the 
state,  as  I  know,— and  I  believe  it  has  in  all  of 
them, — to  grant  a  discbarge  from  individual 
^  and  to  refuse  it  from  partnership  debts, 
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or  inee  versa,  if  the  amount  of  the  dividend,  or 
the  assent  of  creditors,  called  for  different  re- 
sults in  the  different  estates,  and  to  hold  that 
a  discharge  from  one  class  of  debts  has  no  ef- 
fect upon  debts  of  the  other  class.  No  later  case 
has  questioned  this  doctrine,  and  I  must  as- 
sume it  to  be  the  law  of  the  state  to-day.  In 
Lothrop  V.  Tilden,  8  Cush.  875,  the  warrant 
issued  upon  a  representation  that  the  petitioner 
was  indebted  both  personally  and  as  a  member 
of  a  firm.  The  only  debts  proved  were  part- 
nership debts,  and  the  certificate,  in  terms, 
purported  to  cover  these  debts.  The  next  im- 
portant adjudication  bearing  upon  the  question- 
now  before  us  was  in  Robb  v.  Mudge,  14  Gray, 
584,  which  in  my  judgment  fully  covers  the 
present  case.  It  was  a  suit  involving  large 
amounts,  and  was  argued  by  seveial  of  the 
ablest  lawyers  in  the  state.  In  that  case,  as  in 
this,  the  insolvent  debtor  did  not  represent  the- 
partnership  estate  as  insolvent,  and  the  pro- 
ceedings in  the  insolvency  court  had  refer- 
ence to  his  individual  estate  alone.  A  firm  of 
which  he  was  a  member  was  dissolved  a  few 
months  before  the  commencement  of  the  in- 
solvency proceedings,  owing  debts  upon  which 
he  was  liable  as  a  partner  at  the  time  of  their 
commencement.  The  claims  were  presented, 
by  the  holders  of  them  for  proof  in  the  insol- 
vency court  against  his  estate.  It  was  held  in 
an  elaborate  opinion  by  Mr.  Justice  Bigelow 
tbat  they  could  not  be  received,  and  they  were 
disallowed.  There  was  no  intimation  that  the 
claims  could  be  given  any  kind  of  standing  in* 
that  proceeding.  Both  the  language  of  t he- 
opinion  and  the  judgment  were  directly  con- 
trary to  the  decision  in  Barclay  v.  Phelps,  and 
it  seeme  to  me  that  the  result  reached  neces- 
sarily followed  from  the  decision  in  BcUcer's- 
Case,  ubi  supra,  and  from  a  careful  considera- 
tion of  our  statutes. 

It  is  to  be  noticed  that  our  courts  of  insol- 
vency have  no  jurisdiction  except  that  which 
is  expressly  conferred  upon  them  by  the  stat- 
ute, and  until  the  enactment  of  Stat.  1894,  chap. 
164,  had  no  jurisdiction  whatever  in  equity. 
The  jurisdiction  in  regard  to  partnership  es- 
tates is  conferred  by  Pub.  Stat.  chap.  157, 
§§  120  et  9eg.,  and  it  exists  only  "when  two  or 
more  persons  who  are  partners  become  insol- 
vent." If  the  partnership  is  insolvent,  its- 
estate,  as  well  as  that  of  each  of  the  individual 
partners,  is  brought  into  court;  and  it  may  be 
brought  in  upon  the  representation  of  either  of 
the  partners,  or  of  the  creditors  of  the  firm. 
If  the  partnership  estate  is  brought  into  court 
to  be  settled,  the  estates  of  the  firm  and  of  the 
individual  meml)ers,  although  dealt  with  at 
the  same  time  and  in  one  proceeding,  are  settled 
sepuratelv,  as  if  separate  warrants  nad  been  is- 
sued against  each.  Baker's  Case,  ubi  supra  ; 
Pub.  Stat  chap.  167,  §§  121, 128,  124.  Credit- 
ors can  only  prove  acrainst  the  estate  which  is  in- 
debted to  tbem.  The  only  way  in  which  they 
can  derive  any  benefit  from  an  estate  of  another 
class  is  by  having  any  surplus  that  remains  af- 
ter paying  creditors  of  that  class  in  full  added  to 
the  assets  of  the  estate  against  which  they  have 
proved.  There  is  no  provision  in  the  statute 
ifor  any  kind  of  proof  except  a  real  proof  that 
entitles  one  to  bis  dividend  with  the  others. 
If  a  debt  is  presented  for  proof,  it  is  either 
proved  and  allowed,  or  it  is  disallowed.    If  it 
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18  proved  it  entitles  the  bolder  to  all  the  rights 
of  a  creditor,  among  which  are  the  riffhts  to 
receive  a  dividend,  and  to  assent  or  withhold 
assent  to  a  discharge.  I  do  not  know  where 
any  warrant  is  found  in  the  statute  for  giving 
a  creditor  an  anomalous  position,  which  is  not 
Uiatof  a  holder  of  a  proved  claim,  but  that  of 
a  holder  of  a  claim  which  is  recognized  by  the 
court  for  the  purpose  of  sharing  in  a  surplus, 
if  there  is  any,  after  the  estate  is  settled  by 
paying  In  full  all  creditors  whose  claims 
are  regularly  proved,  and  who  are  enti- 
tled to  dividends.  The  general  provisions  in 
regard  to  the  proof  of  claims  and  the  righu 
and  liabilities  of  creditors  seem  to  me  inap- 
plicable to  claims  presented  for  such  a  pur- 
pose only,  and  no  special  provision  is  made 
for  such  claims.  I  have  searched  the  books  in 
vain  for  a  case  under  our  statute  in  which  the 
court,  after  administering  an  estate  that  paid 
individual  debts  in  full,  has  attempted  to  ad- 
minister the  surplus  by  a  distribuiion  among 
partnership  creditors,  unless  the  partnership 
estate  was  first  brought  into  court,  under  Pub. 
Stat.  chap.  157,  §  120,  by  the  insolvency  of  the 
several  partners.  If  such  an  attempt  is  here- 
after made,  there  being  no  jurisdiction  of  the 
partnership  assets,  or  of  the  assets  of  the  sol- 
vent members  of  the  firm,  it  will  be  interesting 
to  consider  what  scheme  can  be  devised  for  the 
purpose. 

If  a  partnership  is  insolvent,  it  must  be 
brought  into  court,  and  its  affairs  are  properlv 
settM  there.  If  the  partnership  is  not  insol- 
vent, some  of  the  partners  being  in  a  condition 
to  pav  all  partnership  debts  as  they  are  pre- 
sentra,  there  is  no  occasion  for  the  partnership 
creditors  to  come  into  court,  and  the  individual 
insolvent  debtor  has  no  occasion  to  obtain  a 
discharge  from  the  partnership  debts.  There 
is  but  a  bare  possibility  that  he  will  ever  be 
called  upon  to  pay  any  of  them  after  getting 
his  discharge  from  his  individual  debts,  and, 
if  he  should  be,  he  would  have  his  remedy  over 
against  the  solvent  members  of  the  firm.  His 
copartners  are  fully  protected,  for  his  liability 
to  contribute  his  share  of  any  deficiency  is  an 
individual  liability,  which  they  ma^r  prove 
against  his  estate.  U pon  the  docrine  laid  down 
in  Baker' 9  Catte  and  in  BM  v.  Mudge,  vbi supra, 
the  proceedings  sre  simple,  and  the  rights  of 
everybody  are  fully  protected.  The  rule  laid 
down  in  liobb  v.  Mudge  was  reaffirmed  with  em- 
phasis in  Iff^v.  Dean,  8  Allen,  579,  in  which 
firm  creditors  attempted  to  prove  their  claims 
against  the  estate  of  an  individual  partner;  the 
principal  difference  between  this  case  and  Robb 
V.  Mudge  being  that  in  this  the  partnership,  as 
well  as  the  individual,  was  in  insolvency. 
Since  the  decision  in  Udbbv,  Mudge  there  is  noth- 
ing in  our  books,  that  I  can  find,  which  indicates 
Uiat  a  partnership  creditor  can  prove  a  claim 
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against  the  individual  estate  of  one  of  the  part- 
ners, whether  the  partnership  is  adiudged  in- 
solvent or  not.  Nobody  contends  that  he  can 
prove  for  the  purpose  of  sharing  with  the  in- 
dividual creditors,  or  of  recei^ng  anything 
unless  they  are  first  paid  in  full.  But  if  an 
anomalous  kind  of  proof  is  to  be  allowed, 
which  is  wholly  subordinate  to  other  rights  in 
the  separate  estate,  how  can  it  be  consistent 
with  the  nature  and  purpose  of  the  proof  to 
allow  the  firm  creditors,  by  their  assent,  to  dis- 
charge the  insolvent  from  his  individual  debts? 
And  how  can  such  anomalous  kind  of  proof, 
which  does  not  entitle  firm  creditors  to  a  divi- 
dend, bring  them  within  the  terms  of  the  dis- 
charge, which  includes  only  debts  proved  or 
provable  against  the  estate?  Clearly,  it  is  not 
the  kind  of^proof  meant  by  the  statute.  Under 
the  doctrine  of  the  opinion,  an  injustice  may 
be  done  to  a  debtor  as  great  as  that  done  to  the 
separate  creditors  in  the  present  case.  A  debtor- 
who  complies  with  all  of  the  provisions  of  the 
statutes  is  entitled  to  a  discharge  if  his  estate 
pays  a  dividend  of  60  per  cent  or  more  to  the- 
creditors  among  whom  it  is  distributed.  Sup- 
pose that  a  debtor's  estate  pays  a  dividend  of 
90  per  cent  to  separate  creditors,  and  suppose 
that  one  of  these  creditors  desires  to  prevent 
the  granting  of  the  discharge,  and  induces 
partnership  creditors  of  a  solvent  firm,  of  which . 
the  debtor  was  a  member,  to  present  claims, 
which  are  proved  in  this  special  way,  to  an 
amount  greater  than  the  whole  amount  of  the- 
separate  debts.  If  these  claims  are  reckoned 
with  the  claims  of  the  separate  creditors  in  de- 
termining whether  a  discharge  shall  be  granted, 
the  dividend  of  90  per  cent  will  not  be  enough 
to  make  a  dividend  of  50  per  cent  upon  the  ag- 
gregate of  the  debts  of  the  two  classes.  If  this 
method  is  adopted  a  debtor  may  be  unable  to 
obtain  a  discharge  from  his  separate  debts  un- 
less he  pavs  them  in  full,  even  though  there  is. 
partnership  property  in  the  possession  of  the 
solvent  partners  to  an  amount  sufficient  to  pay 
all  of  the  partnership  debts.  An  important  ob- 
ject of  the  law  may  thus  be  entirely  defeated. 
All  of  the  decisions  in  other  states  which  have 
come  to  my  attention  tend  to  support  my  view, 
and  nearly  all  of  those  in  the  Federal  courts. 
Corey  v.  Perry,  67  Me.  140,  24  Am.  Rep.  15; 
Poillon  V.  Lawrence,  77  N.  Y.  207;  Perkins  v. 
FUher,  80  Ky.  11;  Re  LidU,  1  Nat.  Bankr. 
Reg.  841;  Be  H^tnA:«n«,  2  Nat.  Bankr.  Reg.  849; 
Hudgins  v.  T^ine,  11  Nat.  Bankr.  Reg.  462; 
Crompton  v.  (Jonklin,  15  Nat.  Bankr.  Reg,  417. 
See  also  as  bearing  upon  the  question,  Rtce's 
Case,  7  Allen,  112;  Nutting  v.  As/icroft,  101 
Mass.  800;  Stat.  1865,  chap.  113  (Pub.  Stat, 
chap.  157,  §  126);  Bucktin  v.  Bucklin,  97  Mass. 
256. 

I  think  the  petition  to  expunge  the  proof  of 
the  partnership  debts  should  be  granted. 
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Be  ESTATE  OF  Nehemiah  HULETT,  De- 
ceased. 


John  R.  CAREY,  Admr.,  etc.,  of  Nehemiah 
Hulett,  Deceased,  et  at.,  Appts., 

Lucy  A.  HULETT.  Hespt 

( MlDD ) 

*!•  The  iBsne  bein^^  whether  the  de- 
ceased executed  an  alleged  written 
contract  of  marriage  with  the  petitioner,  ooo- 
veyances  executed  by  the  deceased,  suheequent 
to  the  marriage  contract,  in  which  he  was  de. 
scribed  as  a  single  man,  wore  inadmissible  in  evi- 
dence against  tbs  petitioner. 

a.  A  letter  written  by  petitioner  to  her 
sister  subsequent  to  the  execution  of  tbe  mar- 
riage contract,  in  which  she  referred  to  tbe  de- 
ceased a»*'bcr  husband"  and  '*your  brother."  was 
handed  by  ber  to  the  deceased  to  read.  He  read 
it,  enclosed  it  in  an  envelope  addressed  to  the  sis- 
ter, and  put  it  in  his  pocket  with  other  letters, 
apparently  for  the  purpose  of  posting  it.  Hfid, 
that  tbis  so  connected  the  deceased  with  the  let- 
ter that  it  was  competent  evidence  In  favor  of 
the  petitioner  as  his  admissions. 

3*  It  is  mutual,  present  consent  law- 
fVdly  expressed,  which  makes  mar- 
riSLge.  All  that  is  necessary  to  render  com- 
petent parties  husband  and  wife  is  that  tbey 
agree  in  the  present  tense  to  be  such,  no  time  be- 
ing contemplated  to  elapse  before  the  assump- 
tion of  the  status.  It  is  not  necessary  that  such  a 
contract  be  followed  by  holding  themselves  out 
to  the  public  as  husband  and  wife,  or  that  it  be 
acted  on  by  their  professedly  living  together 
m  that  relation.  The  distinction  noted  between 
the  tact  of  marriage  and  the  proof  of  it. 

4.  The  fact  that  under  our  statutes  a 
•wife  may  inherit  from  her  husband  has 
not  changed  the  common-law  rule  that  the  will 
of  a  man  is  not  revoked  by  his  subsequent  mar. 
riage  alone,  without  the  birth  of  issue. 

(November  27, 1806.) 

APPEAL  bv  proponents  from  orders  of  the 
District  Court  for  St.  Louis  County  de- 
DyiDg  probate  to  a  paper  alleged  to  be  the  last 
will  and  testament  of  Neheiuiah  Hulett,  de- 
ceased, and  granting  homestead  rights  to  one 
claiming  to  oe  his  widow.  Reversed  a$  to  the 
first  order;  affirmed  as  to  the  second. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  L.  Washburn,  with  Mr.  James 
Spencer,  for  appellants: 

The  controlling  fact  in  this  case,  and  the 
one  which  should  have  been  submitted  to  the 
jury,  was  the  inquiry  as  to  whether  these  par- 
ties were  husband  and  wife. 

Be  Terry's  Estate,  58  Minn.  268. 

The  verdict  should  be  held  null  for  its  fail- 
ure to  determine  the  material  and  substantial 
question  of  fact  involved. 

McArthur  v.  Craigie.  22  Minn.  858:  Ohl- 
weiler  v.  Lohmann^  88  Wis.  78;  McLimans  v. 
Lancaster,  63  Wis.  608. 

*Headnote8  by  MrrcHEiiii.  J. 


The  deeds  made  by  Hulett  were  receivable 
in  evidence,  and  the  recitals  therein  contained 
admissible  under  the  rules  of  pedigree  evi- 
dence. They  were  made  by  one  who  knew. 
They  were  made  before  the  controversy  had 
arisen.  They  were  made  by  one  deceased 
prior  to  tbe  time  of  the  trial  and  bis  death  had 
fully  appeared.  Pedigree  embraces  birth, 
marriage,  death  and  the  date  thereof. 

Dawson  v.  Mayail,  45  Minn.  408;  1  Greenl. 
Ev.  §  103;  2  Best,  Ev.  §§  501,  502;  Jackson, 
Boss,  v.  Cooley,  8  Johns.  128;  Taylor,  Ev. 
§S  642.  628-630;  Eisenlord  v.  Clum,  126  N.  Y. 
563,  12  L.  R.  A.  836:  Cravfurd  v.  Blackburn, 

17  Md.  49,  77  Am.  Dec.  828. 

Tbe  evidence  was  admissible  as  a  written 
statement,  entry,  or  declaration  made  by  the 
deceased  in  the  usual  course  of  business,  where 
there  was  no  lis  mota  apparent. 

Doe,  Patteshall,  v.  Tvrfard,  8  Barn.  &  Ad. 
890;  Short  v.  Lee,  2  Jac.  &  W.  464;  Sussex 
Peerage  Case,  11  Clark  &  F.  112;  Stapylton  v. 
Clough,  2  El.  &  Bl.  937.  Ghampneys  v.  Peek,  1 
Stark.  404;  Price  v.  Torrington.  2  Ld.  Raym. 
873;  Haven  v.  Wendell,  11  N.  H.  112. 

In  a  controversy  of  this  kind  as  characteriz- 
ing tbe  relations  between  a  man  and  woman 
claimed  to  have  been  married  they  were  ad- 
missible as  a  part  of  the  res  gestce. 

When  we  have  shown  that  this  evidence  is 
admissible  under  the  doctrine  that  it  is  a  part 
of  the  res  gestcs  we  have  removed  it  from  the 
field  of  secondary  or  hearssv  evidence,  and  it 
becomes  primary  evidence  of  the  facts. 

Allen  v.  Ha^l.  2  Nott  &  M'C.  114.  10  Am. 
Dec.  578;  King  v.  Bramley,  6  T.  R.  830;  SUfh 
ens  V.  Mon,  Cowp.  698;  Kenyon  v.  Ashbridge, 
85  Pa.  157;  Tarpley  v.  Poage,  2  Tex.  189; 
Floyd  V.  Calvert,  58  Miss.  87:  1  Bishop.  Mar. 
&  Div.  §§  937,  988,  488;  Dads  v.  Brown, 
1  Redf.  260;  1  Greenl.  Ev.  §  108;  1  Smith, 
Lead.  Cas.  506.  508,  515;  PhilMck  v.  Span- 
gler,  15  La.  Ann.  46:  Kansas  P.  B.  Co.  v.  Mil- 
ler, 2  Colo.  445;  Richard  v.  Brehm,  78  Pa.  140, 

18  Am.  Rep.  788;  Budington  v.  Mvnson,  88 
Conn.  484;  Trimble  v.  Trimble,  2  Ind.  78; 
Donnelly  v.  Donnelly,  8  B.  Mon.  118;  Hender- 
son V.  Cargill,  31  Miss.  367;  Spears  v.  Burton, 
81  Miss.  547;  Jones  v.  Beddick,  79  N.  C.  290; 
Bedgrave  v.  Bedgrave,  88  Md.  98:  Womaek  v. 
Tankersley,  78  Va.  242;  Badger  v.  Badger,  88 
N.  Y.  546.  42  Am.  Rep.  268;  VanTuyl  v.  Van 
Tvyl,  57  Barb.  285;  Oall  v.  Gall,  114  N.  Y. 
109;  «e  7ayfer.9Paige,611;  Cargife  v.  Wood, 
68  Mo.  501:  Cavjolle  v.  Ferrie,  28  N.  Y.  104; 
aOara  v.  Eisenlohr,  38  N.  Y.  296;  Jewdl  v. 
Jewell,  42  U.  8.  1  How.  219,  11  L.  ed,  108;  .^r- 
nold  V.  Ghesebrovgh,  58  Fed.  Rep.  888,  20  U.  8. 
App.  87;  Eisenlordy.  Clum,  126  N.  Y.  552,  18 
L.  R.  A.  886;  Taylor  v.  Swett,  8  La.  38,  22 
Am.  Dec.  157. 

It  shall  not  be  competent  for  any  party  to 
an  action  or  interested  in  the  event  thereof  to 
give  evidence  therein  of  or  concerning  any 
conversation  with  or  admission  of  the  deceased 
or  insane  party  or  person  relative  to  any  mat- 
ter at  issue  between  the  parties. 

Comp.  1894,  §  5660. 


Note.    As  to  revocation  of  will  by  marriage,  nee  i  (Ind.)  7  L.  R.  A.  48S,  and  tbe  case  of  Etoane  v.  Hol- 
also  some  cases  In  nnit  to  Riggs  v.  Palmer  (N.  Y.)    lingshead  (Md.)  17  L.  R.  A.  602. 
'^•.  R.  A.  340,  other  oases  in  note  to  Davis  v.  Fojrie  I 
I.  R.  A. 
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This  statute  canDot  be  circum vented  by  par- 
ties in  iDterest  writing  out  tbeir  declarations 
and  givinf^  evidence  to  show  that  the  deceased 
person  so  acted  as  to  consent  thereto. 

EUenlard  ▼.  Clum,  supra. 

The  instrument  does  not  constitute  marriage. 

State  ▼.  Worihinffham,  28  Minn.  588;  Bvteh- 
im  ▼.  Kimmell,  81  Mich.  126, 18  Am.  Rep.  164; 
lie  Terry's  Estate,  58  Minn.  268;  Meister  v. 
Mo(/re,  96  U.  S.  76,  24  L.  ed.  826;  Jeuftll  v. 
Jewell,  43  U.  S.  1  How.  219,  11  L.  ed.  108: 
Stale  V.  Bittick,  108  Mo.  183,  11  L.  R  A.  687; 
Grimm's  Appeal,  181  Pa.  199,  6  L.  R.  A.  717; 
People  V.  Loamis  (Mich.)  2  Det.  L.  N.  291; 
Peet  V.  Peel,  52  Mich.  464;  Hiler  v.  People,  156 
111.  511;  Sharon  y.  Sharon,  79  Cal.  669;  Yard- 
ley's  Estate,  15  Fti.  207. 

Presumption  of  marriage  can  arise,  not  only 
where  parties  live  together  as  man  and  wife, 
but  hold  themselves  out  as  such. 

Durand  v.  Durand,  2  Sweeny,  822;  llinek- 
iey  V.  Ayres,  105  CaL  857. 

There  must  be  a  contract  in  prcBsenti  fol- 
lowed by  habit  and  reputation  of  marriage  in 
order  to  constitute  a  good  common  law  mar- 
riage. 

Hantz  V.  Sealy,  6  Binn.  405;  Odd  Fellows 
Ben,  Asso.  v.  Carpenter,  17  R.  I.  720:  Com,  v. 
Stump,  58  Pa.  182,  91  Am.  Dec.  198;  Arnold 
V.  Chesebrouffh,  68  Fed.  Rep.  888, 20  U.  S.  App. 
:87;  Maryland  v.  Baldwin,  112  U.  8.  490,  28 
L.  ed.  822;  Sharon  v.  Sharon,  79  Gal.  638. 

Marriage  alone  without  birth  of  issue  will 
not  revoke  the  will  of  a  man  made  prior 
thereto. 

Redf.  Wills,  293,  294,  298,  299;  1  Jarman, 
Willb,  270;  8  Washb.  Real.  Prop.  4tb  ed.  539; 
Siran  V.  Hammond,  188  Mass.  45, 52  Am.  Rep. 
255;  Warner  v.  Beach,  4  Gray.  162;  Hoitt  v. 
Hoitt,  63  N.  H.  475,  56  Am.  Rep.  580;  Wd>b 
V.  Jones,  86  N.  J.  Eq.  168:  Boane  v.  HoUings- 
Jieftd,  76  Md.  869,  17  L.  R  A.  592;  Noyes  v. 
Si^uihworth,  55  Mich.  175,  54  Am.  Rep.  359; 
Be  Burton's  Will,  4  Misc.  512;  Swan  v.  Saylts, 
165  Mass.  177:  Brw^h  v.  Wilkins,  4  Johns.  Ch. 
^18;  Be  War^s  Will,  70  Wis.  251;  Morgan  v. 
Ireland,  1  Idaho,  786;  Brown  v.  Scherrer,  5 
Colo.  App.  255;  Graves  v.  S/teldon,  2  D.  Chip. 
<Vt.)  71,  15  Am.  Dec.  653;  GoodselVs  Appeal  55 
Conn.  179. 

Mr,  A*  li.  As^atin  also  for  appellants. 

Messrs,  Henry  S.  Mahon«  Pence  St 
Carpenter,  and  Davis,  KellosfSf,  St  Sev- 
erance for  respondent. 

Mltcliell*  J.,  delivered  the  opinion  of  the 
court: 

Nehemiah  Hulett,  for  many  years  a  resident 
of  St  Louis  county,  and  generally  supposed 
and  reputed  to  be  a  bachelor,  died  July  25, 
1892.  Proceedings  were  duly  had  in  the  pro- 
bate court  of  that  county, whereby  a  will  which 
be  had  executed  in  Mav,  1862,  was  proved, 
and  admitted  to  probate' on  October  10,  1892, 
and  John  R.  Carey  appointed  administrator 
with  the  will  annexed.  On  February  13, 1898, 
the  respondent,  under  the  name  of  Lucy  A. 
Hulett,  presented  her  petition  to  the  prcibate 
court,  alleging  that  she  was  the  widow  of 
Hulett,  that  she  was  married  to  him  on  Janu- 
ary 6,  1892,  and  praying  that  the  homestead 
of  the  dec^aed  be  set  apart  to  her.  and  that 
she  be  allowed  to  select  certain  personal  prop- 
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erty,  pursuant  to  the  statutes  in  such  case 
made  and  provided.  On  September  13,  1898, 
she  presented  another  petition  to  the  probate 
court  reiterating  her  marriage  to  the  deceased, 
and  praying  that  the  probate  of  the  will  be  va- 
cated and  set  aside  and  declared  not  to  be  the 
last  will  and  testament  of  the  deceased.  In 
this  petition  she  alleged  that  she  and  the  de- 
ceased were  married  by  mutual  consent,  but 
without  anv  formal  solemnization,  and  that  in 
evidence  of  such  marriage  a  certain  Instrument 
in  writing  was  executed  by  both  parties  at 
the  time  of  the  contract  of  marriage.  Both  pe- 
titions alleged,  and  it  is  an  admitted  fact,  that 
Hulett  died  without  issue,  and  that  no  issue 
was  ever  born  of  the  alleged  marriage  between 
him  and  the  petitioner.  The  only  ground  here 
materia],  on  which  it  was  asked  that  the  pro- 
bate of  the  will  be  vacated,  was  that  it  was 
revoked  by  the  marria^  of  Hulett  to  the  peti- 
tioner subsequent  to  its  execution.  The  ad- 
ministrator, the  devisees  and  legatees  under 
the  will,  and  the  heirs  at  law  of  the  ddceased 
all  opposed  the  granting  of  the  petitions;  their 
main  contention  being  ihat  the  petitioner  had 
never  been  married  to  the  deceased.  It  ap- 
peared on  the  hearings  before  the  probate  court 
that  the  foundation  of  the  petitioner's  claim  to 
be  the  widow  of  the  deceased  was  the  follow- 
ing instrument,  alleged  to  have  been  executed 
by  her  and  the  deceased  on  January  1,  but  by 
mistake  dated  January  6,  1892: 

Contract  of  Marriage  between  N.  Hulett  and 
Mrs.  L.  A.  Pomeroy. 
Believing  a  marriage  by  contract  to  be  per- 
fectly lawful,  we  do  hereby  agree  to  be  hus- 
band and  wife,  and  to  hereafter  live  together 
as  such.  In  witness  whereof  we  have  here- 
unto set  our  bands  the  day  and  vear  first  above 
written.  j   N.  Hulett. 

[Signed]  {    L.  A.  Pomeroy 

The  probate  court  decided  adversely  to  the 
petitioner,  and  denied  both  her  petitions, 
whereupon  she  appealed  to  the  district  court 
in  both  cases.  Inasmuch  as  the  main,  if  not 
the  only,  issue  in  both  appeals  was  whether 
there  had  been  a  valid  common-law  marriage 
between  the  petitioner  and  the  deceased,  both 
were  tried  together.  When  the  appeals  came 
on  for  trial,  the  district  court  ordered  that  the 
foUowine  question  be  submitted  to  a  jury, 
tie. :  "Was  the  paper  purporting  to  have  been 
made  on  January  6,  1892  [the  marriage  con- 
tract above  set  forth],  in  fact  executed  by  the 
late  Nehemiah  Hulett?"  All  other  issues  of 
law  and  fact,  if  any,  were  reserved  to  be  tried 
and  determined  by  the  court.  Exception  is 
taken  by  the  appellants  to  the  action  of  the 
court  in  submitting  this  question  to  a  jury. 
But  upon  the  record  no  such  objection  is  open 
to  the  appellants,  because  it  appears  that  this 
is  one  of  the  very  questions,  but  better  ex- 
pressed, which  they  themselves  asked  to  be 
thus  submitted.  The  court,  however,  had  a 
right  to  do  this  on  its  own  motion.  Gen.  Stat. 
1894,  §  5861.  This  practice  is  as  old  as  courts 
of  chancery  themselves,  and  this  is  just  the 
kind  of  a  question  which  those  courts  were  in 
the  habit  of  sending  out  to  a  court  of  law  to 
obtain  the  verdict  of  a  iury.  So  far  from  try- 
ing the  issues  piecemeal,  as  counsel  claim,  this 
question  was  really  decisive  of  the  only  iosue 
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of  fact  in  tbe  case,  as  we  will  hereafter  show. 
The  case  proceeded  to  the  trial  before  a  jury 
of  the  qiiestioD  thus  submitted  to  them.  Of 
course,  the  contest  was  over  the  genuineness 
of  Hulett's  signature  to  the  marriage  contract. 
While  evidence  was  introduced  as  to  various 
collateral  facts  tending  more  or  less  directly  to 
throw  light  on  this  question,  tbe  bulk  of  the 
evidence  consisted  of  the  testimony  of  experts, 
properlv  so  called,  and  of  persons  acquainted 
with  Mulett's  handwriting,  as  to  whether  his 
purported  signature  to  the  marriage  contract 
was  genuine  or  a  forgery.  As  is  usual  in  such 
cases,  tbe  testimony  of  these  witnesses  was 
very  conflicting;  but  the  jury  answered  the 
question  submitted  to  them  in  the  affirmative, 
and  it  is  not  claimed,  and  could  not  be  success- 
fully, that  the  evidence  did  not  justifv  the 
verdict.  Hence,  unless  errors  of  law,  duly  ex- 
cepted to,  occurred  during  the  trial  of  this  is- 
sue, it  must  stand  as  a  settled  fact,  with  all  its 
legal  consequences,  that  Hulett  and  the 
respondent  did  execute  the  marriage  contract 
on  tbe  7th  of  January,  1892.  This  disposes  of 
the  first  assignment  of  error. 

2.  Of  the  various  assignments  of  error  re- 
lating to  tbe  rulings  of  the  court  admitting  or 
excluding  evidence  on  the  jury  trial  only  three 
— the  ninth,  tenth,  and  fourteenth—are  worthy 
of  special  notice.  The  appellants  offered  in 
evidence  a  mortgage  on  real  estate  executed  by 
Huleit  alone  on  tbe  81st  of  May,  1892,  in  the 
certificate  of  acknowledgment  of  which  the 
notary  described  Hulett  as  a  single  man.  This 
was  excluded  by  the«court.  Counsel  then  of- 
fered to  prove  by  other  documents  that 
Hulett,  subsequent  to  the  date  of  the  alleged 
marriage  contract,  "  continued  to  make  con- 
veyances of  property  and  execute  legal  instru- 
ments in  which  he  was  designated  as  a  single 
and  an  unmarried  man  in  the  same  manner  as 
prior  to  said  date."  This  offer  was  likewise 
excluded.  Counsel  then  offered  in  evidence  a 
bill  of  sale  executed  by  Hulett  on  May  81, 
18(12,  in  the  certificate  of  acknowledgment  of 
which  the  notary  described  Hulett  as  a  single 
man.  This  offer  was  accompanied  by  a  state- 
ment of  counsel  that  this  bill  of  sale  was 
''simply  an  additional  document  on  tbe  same 
line."  1'his  offer  was  also  excluded.  In  view 
of  the  specific  offers  which  thus  preceded  and 
followed  the  general  offer,  we  think  the  latter 
must  be  construed  as  meaning,  not  that  Hulett 
described  himself  as  a  single  man  in  tbe  body 
of  the  instrument,  but  merely  that  he  was  so 
described  in  tbe  certificate  of  the  officers  who 
took  his  acknowledgments.  But,  however 
that  may  be,  and  without  considering  tbe  com- 
petency of  such  evidence  had  it  been  sought 
to  prove  a  contract  of  marriage  by  "habit  and 
repute,"  we  are  clearly  of  opinion  that  it  was 
inadmissible  upon  the  sole  issue  then  being 
tried  before  tbe  jury,  to  wit,  whether  Hulett 
executed  tbe  express  written  contract  of  mar- 
riage referred  to.  Any  statemeots  be  might 
have  made  in  these  conveyances  were  ceriainly 
no  part  of  the  res  gesta,  to  wit,  tbe  execution 
of  the  written  contract  of  marriage.  As  re- 
spects that  subiect.  it  seems  to  us  that  such 
evidence  would  be  merely  tbe  subsequent 
self  serving  statements  of  one  of  the  parties, 
"^be  fourteenth  assignment  is  that  the  court 
3d  in  admitting  in  evidence  Exhibit  188, 
I.  R.  A. 


being  a  letter  written  July  24,  1892,  b^  the- 
respondent  to  her  sister,  in  Ohio,  containing 
references  to  her  rdations  to  Hulett;  as,  for 
example,  where  she  speaks  of  him  as  "my 
husband"  and  "your  brother  Hulett."  If 
Hulett  had  been  in  no  wav  connected  with  this- 
letter,  so  that  it  would  nave  been  the  mere 
statement  of  the  respondent  herself,  it  would 
have  been  inadmissible.  But  the  testimony  of 
the  respondent  was  that  she  wrote  it  in  the 
presence  of  Hulett,  and  then  banded  it  to  him 
to  read;  that  he  read  it,  put  it  in  an  envelope, 
sealed  if,  and  put  it  in  bis  pocket.  She  further 
testified  that  she  subsequently  received  it  back 
from  her  sister,  to  whom  it  was  written.  This 
letter,  according  to  respondent's  testimony.was 
written  tbe  day  before  Hulett's  dl?ath.  The 
next  morning  be  left  home  to  take  the  cars  to> 
go  to  Dulutb,  but  died  suddenly  at  tbe  station, 
while  waiting  for  the  train.  After  his  death, 
a  number  of  letters,  addressed,  and  apparently 
intended  to  be  mailed,  were  found  in  bis  pocket 
by  tbe  undertaker,  who  gave  them  to  a  nephew 
of  the  deceased,  who  put  stamps  on  them,  and 
posted  them.  As  this  letter  reached  tbe  person 
to  whom  it  was  written,  the  fair  inferences  from 
tbe  evidence  are  that  this  was  one  of  tbe  let- 
ters found  in  Hulett's  pocket  after  his  death, 
that  the  envelope  in  which  it  was  inclosed  was 
addressed,  and  that  these  letters  were  put  in 
his  pocket  by  Hulett  for  the  purpose  of  posting 
them  when  he  reached  the  city.  These  facts, 
if  true,  amounted  to  such  a  recognition  of  and 
assent  to  the  statements  contained  in  the  letter 
as  to  make  them,  in  effect,  the  joint  declara- 
tions and  statements  of  both  Hulett  and  the 
respondent,  and  therefore  competent  as  his  ad- 
missions. It  is  ursed  very  strenuously  by 
counsel  for  tbe  appellants  that  the  testimonv  of 
the  respondent,  by  which  she  was  thus  enabled 
to  conntjct  Hulett  with  tbe  contents  of  her  letter^ 
impinges  upon  the  statute  that  it  shall  not  be 
competent  for  any  party  to  an  action  or  in- 
terested in  tbe  event  thereof  to  give  evidence 
therein  of  or  concerning  an v  conversation  with 
or  admission  of  a  deceasea  person  relative  to 
any  matter  at  issue  between  tbe  parties.  Gen. 
Stat.  1894,  ^  5660.  It  was  held  in  Chadwick 
v.  Cornish,  26  Minn.  28,  followed  in  subsequent 
decisions,  that  tbe  language  of  the  act  refers 
only  to  spoken  words.  If  it  was  a  question  of 
first  impressions,  it  might  admit  of  discussion 
whether  the  statute  ought  not  to  be  construed 
in  accordance  with  tbe  views  of  the  late  Chief 
Justice  Gilfiilan,  so  as  to  include  anv  admis- 
sion of  the  party,  whether  by  word  or  act. 
The  peculiar  facts  of  the  present  case  illustrate 
the  fact  that  admissions  bV  act  may  often  be  as 
much  within  the  mischief  aimed  at  as  admis- 
sions by  spoken  words.  But,  as  the  narrower 
construction  placed  upon  the  statute  has  been 
adhered  to  and  followed  for  nearly  eighteen 
years,  during  which  tbe  legislature  has  not 
seen  fit  to  amend  the  law,  it  is  now  too  late  for 
us  10  reconsider  the  question. 

None  of  the  exceptions  to  tbe  charge  are 
well  taken  or  of  sufficient  substance  to  require 
discussion.  In  fact,  the  charge  was,  in  most 
respects  a  model  one.  Instend  of  merely  stat- 
ing general  abstract  principles  of  law  (as  is 
often  the  case),  which  tbe  average  lay  juror 
is  usually  incapable  of  correctly  applying  to 
the  facts  of  tbe  particular  case,  the  learned 
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judge  gave  the  jury  the  beoefit  of  a  very  full, 
clear,  and  impartial  analysis  of  the  evidence, 
taking  up  each  important  branch  of  it,  and  ex- 
plaining to  them  its  bearing  upon  the  issue 
which  thejr  were  to  decide.  This  disposes  of 
all  the  assignments  of  error  relating  to  the  trial 
of  the  issue  before  the  jury. 

8.  When  the  other  issues  came  on  for  trial, 
by  stipulation  of  the  parties  all  the  evidence 
introduced  upon  the  trial  before  the  jury  was 
deemed  as  introduced,  subject  to  the  same  ob- 
jections and  exceptions,  m  the  trial  by  the 
court.  A  small  amount  of  additional  evidence 
having  been  introduced,  both  appeals  were 
submitted  to  the  court  for  its  decision.  The 
court  thereupon  made  separate  findings  of  fact 
and  conclusions  of  law  in  each  appeal.  The 
second  finding  of  fact  in  each  case  was  to  the 
effect  that  the  deceased  and  the  petitioner  were 
husband  and  wife,  the  only  difference  being 
that  in  the  one  appeal  the  finding  was  that  they 
were  such  on  the  7th  of  January,  1892  (the 
date  of  the  execution  of  the  marriage  contract), 
and  on  the  25th  of  Julv,  1892  (the  date  of  Hu- 
lett's  death),  while  in  the  other  appeal  the  find- 
ing was  that  they  became  husband  and  wife 
on  the  7th  of  January,  1892;  the  difference  in 
the  two  findings  being,  in  our  opinion,  imma- 
terial. The  court  held,  as  conclusions  of  law, 
in  the  one  appeal,  that  the  petitioner  was  en- 
titled, as  widow,  to  an  order  setting  apart  to 
her  the  homestead  of  the  deceased,  etc.;  and. 
in  the  other,  that  the  will  of  Hulett,  executed 
in  1862,  was  revoked  by  his  subsequent  mar- 
ria^  to  the  petitioner.  It  is  to  this  second 
finding  of  fact  and  to  this  last  conclusion  of 
law  that  the  appellants  take  exception,  and  this 
presents  the  two  principal  questions  raised  by 
these  appeals.  The  respondent  had  been  for  a 
long  time  prior  to  the  execution  of  the  mar- 
riage contract  in  the  employment  of  Hulett  as 
housekeeper  at  his  farm  at  otoney  Point,  some 
miles  out  of  the  city  of  Duluth.  Her  testi- 
mony is  that  immediately  after  the  execution 
of  this  contract  she  moved  into  his  room,  and 
that  from  henceforth  until  his  death  they  oc- 
cupied the  same  sleepini;  apartment,  and  co- 
habited together  as  husband  and  wife.  But 
she  admits  that  it  was  agreed  between  them 
that  their  marriage  was  to  be  kept  secret  until 
they  could  move  into  Duluth,  and  go  to  house- 
keeping in  a  house  which  Hulett  owned  in  that 
city.  While  a  feeble  effort  was  made  to  prove 
that  their  marital  relation  had  become  known 
to  one  or  two  persons,  yet  we  consider  the  evi- 
dence conclusive  that  their  marriage  contract 
was  kept  secret,  that  they  never  publicly  as- 
sumed marital  relations,  or  held  themselves 
out  to  the  public  as  husband  and  wife,  but,  on 
the  contrary,  so  conducted  themselves  as  to 
leave  the  public  under  the  impression  that  their 
former  relations  of  employer  and  housekeeper 
remained  unchanged.  Upon  this  state  of  facts 
the  contention  of  the  appellants  is  that  there 
was  no  marriage,  notwithstanding  the  execu- 
tion by  them  of  the  written  contract ;  that,  in 
order  to  constitute  a  valid  common-law  mar- 
riage, the  contract,  although  per  verba  de 
pnuenti,  must  be  followed  by  habit  or  reputa- 
tion of  marriage, — that  is,  as  we  understand 
counsel,  by  the  public  assumption  of  marital 
relations.  We  do  not  so  understand  the  law. 
The  law  views  marriage  as  being  merely  a  civil 
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contract,  not  differing  from  any  other  contract, 
except  that  it  is  not  revocable  or  dissoluble  at 
the  will  of  the  parties.  The  essence  of  the  con- 
tract of  marriage  is  the  consent  of  the  parties, 
as  in  the  case  of  any  other  contract;  and, 
whenever  there  is  a  present,  perfect  consent  to 
be  husband  and  wife,  the  contract  of  marriage 
is  completed.  The  authorities  are  practically 
unanimous  to  this  effect.  Marriage  is  a  civil 
conirtLCt  jure  frentium,  to  the  validity  of  which 
the  consent  of  parties  able  to  contract  is  all 
that  is  required  by  natural  or  public  law.  If 
the  contract  is  made  per  verba  de  prcuentt,  and 
remains  without  cohabitation,  or  if  made  per 
terba  defuturo,  and  be  followed  by  consum- 
mation, it  amounts  to  a  valid  marriage,  in  the 
absence  of  any  civil  regulations  to~the  con- 
trary. 2  Kent,  Com.  p.  87:  2  Greenl.  Ev. 
§  460;  1  Bishop,  Mar.  &  Div.  §§  218.  227-229. 
The  maxim  of  the  civil  law  was  Coneenme,  non 
eoneubitve,  facit  matrimonivm.  The  whole  law 
on  the  subject  is  that,  to  render  competent 
parties  husband  and  wife,  they  must  and  need 
only  agree  in  the  present  tense  to  be  such,  no 
time  being  contemplated  to  elapse  before  the 
assumption  of  the  status.  If  cohabitation  fol- 
lows, it  adds  nothing  in  law,  although  it  may 
be  evidence  of  marriage.  It  is  mutual,  present 
consent,  lawfully  expressed,  which  makes 
the  marriage.  1  Bishop,  Mar.  Div.  <&  Sep. 
§g  239. 818  815, 817.  See  also  the  leading  case 
of  Dairymple  v.  DatrympU,  3  Hagg.  Consist. 
Rep.  64,  which  is  the  foundation  of  much  of 
the  law  on  the  subject.  An  agreement  to  keep 
the  marriage  secret  does  not  invalidate  it,  al- 
though the  fact  of  secrecy  might  be  evidence 
that  no  marriasre  ever  took  place.  Dalyrrnple 
V.  Dalrymple,  ntpra.  The  only  two  cases 
which  we  have  found  in  which  anything  to 
the  contra^  was  actually  decided  are  Beg,  v. 
Millin,  10  Clark  &  F.  584,  and  Jettell  v.  Jemll, 
42  U.  S.  1  How.  219,  11  L.  ed.  108,  the  court 
in  each  case  being  equally  divided.  But  these 
cases  have  never  been  recognized  as  the  law, 
either  in  England  or  in  this  countrv.  Counsel 
for  appellants  contend,  however,  tbat  the  law 
is  otherwise  in  this  state,  citing  iytate  v.  Worth- 
ingham.  28  Minn.  528,  in  which  this  court  used 
the  following  language:  '^Consent,  freely 
given,  is  the  essence  of  the  contract.  A  mu- 
tual agreement,  therefore,  between  competent 
parties,  per  verba  deprasenti,  to  take  each  other 
for  husl^nd  and  wife,  deliberately  made,  and 
acted  upon  by  living  together  professedly  in 
that  relation,  is  held  by  the  great  weight  of 
American  authority  sufficient  to  coDstitute  a 
valid  marriage  with  all  its  legal  incidents;'' 
citing  Hutchins  v.  EimmeU,  31  Mich.  126,  18 
Am.  Rep.  164.  Similar  expressions  have  been 
sometimes  used  by  other  courts,  but  upon  ex- 
amination it  will  be  found  that  in  none  of  them 
was  it  ever  decided  that,  although  the  parties 
mutually  agreed  per  verba  de  prassenti  to  take 
each  other  for  husband  and  wife,  it  was  neces- 
sary, in  order  to  constitute  a  valid  marriage, 
that  this  agreement  should  have  been  subse- 
quently acted  upon  by  their  living  together 
professedly  as  husband  and  wife.  In  some 
cases  where  such  expressions  were  used  the 
court  was  merely  stating  a  proved  or  admitted 
fact  in  that  particular  case,  while  in  others  the 
contract  of  marriage  was  sought  to  be  proved 
by  habit  and  repute,  and  the  courts  merely 
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meant  that  the  act  of  parties  Id  holding  them- 
selves out  as  husband  and  wife  is  evidence  of 
a  marriage.  In  State  ▼.  Worthingham,  supra, 
which  was  a  prosecution  for  bastardy,  the  de- 
fendant offered  as  proof  of  his  marriage  to  the 
mother  of  the  child  that  during  all  the  time 
they  lived  and  cohabited  together  the  woman 
held  herself  out  to  her  friends  generally  as  his 
wife,  and  that  both  of  them  represented  to  the 
world  that  they  had  been  married.  The  point 
really  decided  by  the  court,  and  evidently  the 
only  one  it  had  in  mind,  was  that  this  was 
competent  evidence  of  a  marriage,  and  that  no 
formal  solemnization  or  ceremony  was  neces- 
sary to  give  it  validity.  The  staf^ment  in  the 
opinion  already  quoted  is  probably  subject  to 
the  criticism  that  it  does  not  accurately  dis- 
criminate between  the  fact  of  marriage  and 
the  proof  of  it  The  case  of  Eutchins  v.  Kim- 
meil,  supra,  cited  by  this  court,  does  contain 
such  expressions  as  "followed  by  cohabita- 
tion/* and  "from  that  lime  lived  together  pro- 
fessedly in  that  relation;"  but  this  language 
was  evidentlv  used  simply  as  a  recital  of  the 
actual  facts  m  that  particular  case.  There  is 
nothing  in  the  opinion  indicating  that  the  court 
intended  to  hold  that  a  mutual,  present  consent 
to  be  husband  and  wife  will  not  constitute  a 
valid  marriage  unless  followed  by  cohabitation 
of  the  parties,  and  a  holding  of  themselves  out 
as  man  and  wife.  Sharon  v.  Sharon,  75  Cal. 
1,  and  Id.  79  Cal.  638,  is  not  in  point,  for  the 
reason  that  §  55  of  the  Civil  Code  of  that 
state  provides  that  "consent  alone  will  not 
constitute  marriage;  it  must  be  followed  by  a 
solemnization  or  by  a  mutual  assumption  of 
marital  rights,  duties,  or  obligations."  In 
view  of  the  increasing  number  of  common-law 
widows  laying  claim  (in  many  instances, 
doubtless  fraudulently)  to  the  estates  of  de- 
ceased men  of  wealth,  it  is  a  question  for  the 
legislature  whether  the  common  law  should 
not  be  changed ;  but  with  that  the  courts  have 
nothing  to  do. 

4.  This  brings  us  to  the  last  and  most  im- 
portant question  in  the  case,  viz, ,  Was  the  will 
of  Hulett  revoked  by  his  marriage  to  the  re- 
spondent? At  common  law  the  marriage  of  a 
woman  absolutely  revoked  her  will.  The  rea- 
son usually  given  was  that,  a  married  woman 
having  no  testamentary  capacity,  her  will  was 
no  longer  ambulatory.  But  the  marriage  of  a 
man  did  not  revoke  his  previous  will  in  regard 
to  either  real  or  personal  estate.  This  was  not 
considered  such  a  change  of  condition  as  would 
work  a  revocation  by  implication  or  inference 
of  law.  The  reason  usually  given  was  that 
the  law  made  for  the  wife  a  provision  inde- 
pendently of  the  act  of  the  husband  by  means 
of  dower.  But  the  marriage  and  the  birth  of 
issue  conjointly  revoked  a  man's  will,  whether 
of  real  or  personal  estate;  these  circumstances 
producing  such  a  total  change  in  the  testator's 
•condition  as  to  lead  to  a  presumption  that  he 
could  not  intend  a  disposition  of  property  pre- 
viously made  to  continue  unchanged.  The  is- 
sue, the  birth  of  which  would  revoke  a  will, 
must  have  been  such  as  could  have  inherited 
the  property  which  was  the  subject  of  the  will, 
so  that  the  effect  of  throwing  open  the  prop- 
erty to  the  disposition  of  the  law  would  have 
been  to  let  in  the  after- bom  child  or  children, 
'hose  benefit   alone   the   implied   revo- 


cation  obtained.  The  chief  reason  why  mar- 
riage and  the  birth  of  issue  was  deemed  such 
a  change  of  condition  on  part  of  the  tes- 
tator as  would  work  a  revocation  of  his  will 
was  that  otherwise  his  issue,  which  was 
the  natural  object  of  his  bounty,  would  be 
wholly  unprovided  for,  differing  in  that  re- 
spect from  the  widow,  for  whom  the  law  had 
made  provision  by  means  of  dower.  Hence  it 
seems  to  have  been  the  rule  that  marriage  and 
the  birth  of  issue  would  not  produce  the  revo- 
cation of  a  will  where  provision  was  made  by 
the  will  itself  for  the  children  of  the  future 
marriage.  At  common  law  a  married  woman 
could  not  inherit  from  her  husband.  In  case 
of  her  husband  dying  intestate,  she  was  not  en- 
titled to  anything  out  of  his  estate  except  her 
dower.  While  by  our  statutes  dower  eo  nomine 
has  been  abolished,  yet  the  law  makes  provi- 
sion for  the  widow,  independently  of  the  act  of 
the  husband,  much  more  liberal  than  the  com- 
mon law  did.  She  is  en  titled— First,  to  a  life 
estate  in  the  homestead  of  her  deceased  bus- 
band,  free  from  any  testamentary  devise  or 
other  disposition  to  which  she  shall  not  have 
assented  in  writing,  and  free  from  all  debts  or 
claims  against  his  estate;  second,  to  an  un- 
divided third  in  fee  simple,  or  such  inferior 
tenure  as  the  deceased  husl)and  was  at  any 
time  during  coverture  seised  or  possessed 
thereof,  of  one  undivided  third  of  all  other 
lands  of  which  the  deceased  was  at  any  time 
during  coverture  seised  or  possessed,  free  from 
any  testamentary  or  other  disposition  thereof 
to  which  she  shall  not  have  assented  in  writ- 
ing, but  subject  in  its  just  proportion  with 
other  real  estate  to  the  payment  of  such  debts 
of  the  deceased  as  are  not  paid  from  the  per- 
sonal estate.  Of  the  personal  estate  of  whidi 
her  husband  dies  possessed  the  widow  is  en- 
titled to  all  his  wearing  apparel,  his  household 
furniture,  not  exceeding  in  value  $500;  other 
personal  property  to  be  selected  by  her.  not  ex- 
ceeding in  value  $500;  a  reasonable  allowance 
for  her  maintenance  during  administration, 
which,  in  case  the  estate  is  insolvent,  is  not  to 
be  for  more  than  one  year.  Gen.  Stat.  18M, 
§§  4470,  4471,  4477.  Such  is  the  provision 
which  the  law  makes  for  the  widow.  The 
statute  then  provides  that,  where  the  husband 
dies  intestate,  the  residue  of  his  estate,  real  and 
personal,  shall  descend  and  be  distributed  as 
follows:  First,  to  his  children,  and  to  the 
lawful  issue  of  any  deceased  child  by  right  of 
representation;  second,  if  there  be  no  child, 
and  no  lawful  issue  of  any  deceased  child,  then 
to  the  surviving  wife.  It  is  mainly  on  this 
last  provision  by  which  the  wife  may  inherit 
from  her  husband  that  counsel  for  the  respond- 
ent base  their  contention  that  in  this  state 
marriage  alone  will  revoke  by  implication  of 
law  the  prior  will  of  the  h  usband.  Their  argu- 
ment may  all  be  summed  up  in  the  proposition 
that,  inasmuch  as  a  widow  may  now  inherit 
from  her  husband  (which  she  could  not  do  at 
common  law),  therefore  marriage  alone  ef- 
fects the  same  change  in  the  condition  or  cir- 
cumstances of  the  husband  as  was  effected  un- 
der the  common  law  by  his  marriage,  and  the 
birth  of  issue  who  could  inherit.  The  courts 
of  two  or  three  western  states  have  taken  sub- 
stantially this  position.  See  T^ler  v.  Tpier,  19 
111.  161;  Morgan  v.  Ireland,  1    Idaho,    786. 
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Brofcn  v.  Seherrer,  5  Colo.  App.  255,  approved 
aod  affirmed  in  21  Colo.  481.  Id  TyUr  v. 
T)fler,  supra,  the  qaeation  was  not  discussed 
at  any  great  length,  and  the  weight  of  that 
case  as  authority  is  somewhat  impaired  b7  the 
fact  that  in  a  subsequent  case  the  court  placed 
its  refusal  to  reconsider  the  question  mainly 
on  the  ground  that  the  legislature  had  subse- 
quently enacted  that  marriage  alone,  without 
the  birth  of  issue,  revoked  a  will,  and  hence 
that  anv  decision  which  the  court  might  make 
would  be  merely  retroactive.  The  most  able 
and  forcible  presentation  of  the  arguments  on 
that  side  of  the  question  is  to  be  found  in  the 
opinion  of  the  Colorado  court  of  appeals  in 
Brown  v.  Scfterrer,  svpra.  But.  after  care- 
fully considering  all  that  has  been  said  on  that 
side,  we  are  compelled  to  the  conclusion  that 
due  weight  has  not  been  given  to  the  fact  that 
the  main  reason  whv,  at  common  law,  mar- 
riage and  the  birth  of  issue  was  deemed  such  a 
change  in  the  condition  or  circumstances  of 
the  husband  as  would  work  an  implied  revoca- 
tion of  his  prior  will  was  that  otherwise  his  is- 
sue would  be  wholly  unprovided  for, — a  thing 
which  was  not  to  be  supposed  to  have  been 
in  the  contemplation  of  the  testator;  whereas, 
under  our  statutes,  and,  we  assume,  without 
special  examination,  under  the  statutes  of  those 
states  in  which  the  decisions  cited  were  ren- 
dered, even  if  the  will  stands,  very  liberal  pro- 
vision has  been  made  for  the  widow  indepen- 
dentl]r  of  any  act  of  the  husband.  There  is  a 
prevailing  sentiment,  often  expressed  by  both 
courts  and  text-writers,  that  marriage  alone 
should  be.  deemed  such  a  chanee  in  condition 
and  circumstances  as  will  revoke  a  prior  will. 
A  statute  to  that  effect  was  passed  in  England 
in  1887  (1  Vict.  chap.  26),  followed  by  the  en- 
actment  of  statutes  to  the  same  effect  in  many 
of  the  states  of  the  Union.  How  far  this  senti- 
ment may  have  unconsciously  influenced  the 
decisions  referred  to  it  is  impossible  to  say, 
but  no  court  has  ever  assumed  to  hold  on  this 
ground  alone,  and  in  the  absence  of  legislation 
affecting  the  question,  that  thecommonlaw  rule 
was  abrogated,  or  so  far  modified,  that  mar- 
riage alone  would  revoke  a  will.  It  is  also  sug- 
gested that  the  common-law  rule  had  its  origin 
m  part  in  the  ancient  desire  to  build  upon 
families  and  family  estates  a  consideration 
which  has  no  place  in  this  country.  It  is  un- 
doubtedly true  that  man;^  of  the  doctrines  of 
the  common  law  had  their  origin  in  social  or 
political  conditions  which  have  in  whole  or  in 


part  ceased  to  exist.  But  this  fact  alone  will 
not  usually  justify  courts  in  holding  that  these 
doctrines,  when  once  thoroughly  established, 
have  been  abrogated,  any  more  tnan  it  would 
justify  them  in  holding  that  a  statute  had  been 
abrogated  because  the  reason  for  its  enactment 
had  ceased.  Any  such  rule  would  leave  the 
body  of  the  common  law  very  much  emascu- 
lated; as,  for  example,  that  pertaining  to  real 
estate.  While,  undoubtedly,  the  common  law 
consists  of  a  body  of  principles  applicable  to 
new  instances  as  they  arise,  and  not  of  inflexi- 
ble cast-iron  rules,  yet  where  the  rules  of  the 
common  law  have  become  unsuited  to  changed 
conditions,  political,  social,  or  economic,  it  is 
the  province  of  the  legislature,  and  not  of  the 
courts,  to  modify  them.  While  we  do  not 
wish  to  be  .understood  as  intimating  that  no 
condition  of  legislation  upon  the  subject  of  the 
rights  of  married  women  in  the  estates  of  their 
husbands  would  effect  by  implication  a  change 
of  the  common-law  rule,  yet  our  conclusion  is 
that,  in  view  of  the  main  reason  upon  which 
the  common-law  rule  was  based  that  marriage 
alone  would  not.  but  that  marriage  and  the 
birth  of  issue  conjointly  would,  revoke  the 
prior  will  of  a  man,  and  in  view  of  the  very 
liberal  provision  made  by  statute  for  the  widow 
independently  of  the  act  of  her  husband  the 
mere  fact  that  she  may  now,  under  the  statute, 
in  certain  contingencies,  inherit  more  from  her 
husband,  is  not  sufficient  to  warrant  us  in  hold- 
ing that  the  common-law  rule  has  been  so 
changed  that  marriage  alone  is  such  a  change 
of  condition  or  circumstances  as  will  work  an 
implied  revocation  of  the  prior  will  of  the  hus- 
band. We  should  have  stated  that  our  statute 
relating  to  the  revocation  of  wills  is  substan- 
tially, if  not  literally,  the  same  as  that  of  29 
Car.  II.,  which  has  been  so  generally  adopted 
bv  the  American  states.  Gen.  Stat.  1894, 
§4480. 

The  conclusion  at  which  we  have  arrived  on 
this  question  renders  it  unnecessary  to  consider 
other  questions  discussed  by  counsel;  as,  for 
example,  as  to  the  power  of  the  probate  court 
to  set  aside  the  probate  of  a  will.  In  the  ap- 
peal from  the  judgment  setting  aside  to  the  petiti- 
oner Vie  homestead  of  the  deceased,  and  giving 
her  an  allowance  out  of  his  estate  for  her  main- 
tenance during  administration,  the  judgment  is 
affirmed. 

In  the  other  appeal  the  judgment  setting  aside 
the  probate  of  the  mil  and  adjudging  such  will 
to  be  of  no  force  or  effect  is  reversed. 
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C.  E.  KRAMER  et  al. 

V. 

J.  T.  OLD  et  al.,  Appts. 

ai»N.c.i.) 

!•   A  contract  restricting  persona  firom 


engaging  in  the  milling  business  in  the 

vicinity  of  a  certain  city  after  the  completion  of 
the  agreement  for  the  sale  of  their  busloess,  al- 
tbougrh  it  extends  for  their  Jives,  is  not  illegal  as 
in  zestraint  of  trade. 
2*  To  take  stock  or  help  to  organise  or 
manage  a  corporation  formed  to  carry  on 


Note.— Ab  to  the  validity  of  contracts  of  sale  in 
reetraiot  of  trade  when  there  is  no  limitation  of 
place  fixed,  see  note  to  GameweU  Fire  Alarm 
Telesr.  Co.  v.  Crane  (Mass.)  2e  L.  R.  A.  678. 

For  local  restraint  of  trade,  see  Leslie  v.  Lorlllard 
<N.  Y.)  1  li.  R.  A.  450,  and  note;  CarroU  v.  Giles  (8. 
34  L.  R  A. 


C.)  4  L.  R.  A.  154,  and  note;  HerresholT  v.  Boutineau 
(R.  I.)  8  L.  R.  A.  469,  and  note;  National  Benefit  Co. 
V.  Union  Hospital  Co.  (MIud.)  11  L.  R.  A.  437,  and 
note;  also  Oakdale  Mfflr.  Co.  v.  Garst  (R.  I.)  28  L.  R. 
A.  689. 
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a  busioess  after  one  has  airreed,  on  the  sale  of 
such  a  business,  not  to  continue  it  in  that  local- 
ity, is  a  breach  of  his  contract. 

(October  *^0, 1898.) 

APPEAL  by  defendants  from  an  order  of 
the  Superior  Court  for  Pasquotank  County 
restraining  them  from  violating  their  contract 
not  to  engage  in  the  milling  business  in  Eliza- 
beth City.    Modified  and  affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Jdr.  W.  J.  Griffin,  for  appellants: 

Contracts  in  restraint  of  trade  are  void  un- 
less partial,  that  is,  restricted  either  in  time  or 
territory;  and  when  so  restricted  they  are  void 
unless  made  upon  an  actual  valuable  consider- 
ation. 

Holmes  v.  Martin,  10  Ga.  608;  Chappel  v. 
Brockway.  21  Wend.  157;  Clark.  Cont.  83. 

All  contracts  in  restraint  of  trade  are  pre- 
sumed to  be  void,  and  the  burden  of  showing 
their  validity  is  upon  theparty  setting  them  up. 

Hosx  v.  Sadgbeer,  21  Wend.  166. 

The  fact  that  such  contract  is  under  seal  does 
not  import  a  consideration. 

Clark,  Cont,  88. 

The  sale  of  the  goodwill  of  a  business  is  not 
an  undertaking  to"  abstain  from  entering  into 
that  business. 

2  Addison.  Cont.  742,  ♦1154. 

Contracts  in  restraint  of  trade  may  be  di- 
vided into  two  classes:  those  in  which  the  par- 
ties to  the  contract  are  alone  interested;  those 
in  which  the  public  are  interested  directly  as 
well.  If  the  contract  partakes  of  the  latter 
nature  It  is  absolutely  void. 

West  Virginia  Transp.  Go.  v.  Ohio  Rirer 
Pipe  Line  Co.  22  W.  Va.  600,  46  Am.  Rep.  527. 

If  the  contract  is  bindine  the  Olds  may  law 
fully  be  employed  by  the  defendant  company. 

Baker  v.  Cordon,  86  N.  C.  116,  41  Am.  Rep. 
448;  10  Am.  &  Eng.  Enc.  Law,  p.  947,  note. 

Contracts  in  restraint  of  trade  partaking 
largely  of  bartering  away  a  person's  liberty 
should  be  strictly  construed.  The  defendants 
only  contracted  to  refrain  from  participating 
in  the  lumber  business  as  individuals.  Does  it 
prohibit  their  taking  stock  in  a  milling  com 
pany. 

Mr.  E.  F.  Aydlett,  for  appellees: 

When  the  injunction  relief  is  not  merely 
auxiliary  to  the  principal  relief  demanded  in 
the  action,  but  is  the  relief,  the  court  will  not 
dissolve  the  injunction  upon  a  preliminary 
hearing. 

Lotte  V.  Davidson  County  Comrs.  70  N.  C. 
632;  MarshaU  v.  Stanly  County  Comrs,  89  N. 
C.  106. 

This  contract  is  not  in  restraint  of  trade. 
Public  policy  requires  that  when  a  man  has  by 
skill  or  other  means  obtained  something  that 
be  wants  to  sell  he  should  be  at  liberty  to  sell 
it  in  the  most  advantageous  way  in  the  market, 
and  in  order  to  do  this  it  is  necessary  that  he 
should  be  able  to  preclude  himself  from  enter- 
ing into  competition  with  the  purchasers. 

Hughes  v.  Hodges,  102  N.  C.  289;  Coioan  v. 
Fairbrother,  118  N.  C.  406,  32  L.  R.  A.  829: 
Morse  Ticist  Drill  db  Mach,  Co.  v.  Morse,  103 
Mass.  78,  4  Am.  Rep.  513;  Diamond  Maiefi  Co, 
v.  Roeher.  106  N.  Y.  478,  60  Am.  Rep.  464; 
High,  Inj.  g  1174;  Clark,  Cont.  451. 
L.  R.  A. 


Being  unlimited  as  to  time  is  not  objection- 
able.   It  is  for  seller's  and  buyer's  life. 

Diamond  Match  Co.  v.  Roeber,  106  N.  Y. 
484,  60  Am.  Rep.  464;  Whiitaker  v.  Ho^oe,  3 
Beav.  388;  McClurtfs  Appeal  58  Pa.  51;  Bin- 
inger  v.  CtarA:,  60  Barb.  113;  Chappel  v.  Brock- 
way,  21  Wend.  157;  Lewis  v.  Langdon,  7  Sim. 
422;  Addison,  Cont.  1154;  Clark,  Cont.  447, 
449,  454. 

Avery,  J.,  delivered  the  opinion  of  the 
court: 

The  courts  in  later  years  have  disregarded 
the  old  rules  by  which  it  was  sometimes  at- 
tempted arbitrarily  to  fix  by  measurement  the 
geographical  area  over  which  a  contract  in  par- 
tial restraint  of  trade  might  be  made  to  extend, 
and  to  prescribe  a  limit  of  time  beyond  which 
it  could  not  be  made  to  operate.  The  modem 
doctrine  is  founded  upon  the  basic  principles 
that  one  who  by  his  skill  and  industry  builds 
up  a  business  acquires  a  property  at  least  in 
the  goodwill  of  his  patrons,  which  is  the  prod- 
uct of  his  own  efforts  {Cowan  v.  Fairbrother, 
118  N.  C.  406,  32  L.  R.  A.  829),  and  has  the 
fundamental  right  to  dispose  of  the  fruits  of 
his  own  labor,  subject  only  to  such  restrictions 
as  are  imposed  for  the  protection  of  society, 
either  by  express  enactments  of  law  or  by  pub- 
lic policy  (Hughes  v.  Hodges,  102  N.  C.  289; 
Bruce  v.  Strickland,  81  N.  C.  267).  But  the 
property  which  one  thus  creates  by  skill  or 
talent  and  industry  is  not  marketable  unless 
th  e  owner  is  at  liberty  to  sell  his  right  of  com- 
petition to  the  full  extent  of  the  field  from 
which  he  derives  his  profit,  and  for  a  reason- 
able length  of  time.  Cowan  v.  Fairbrother, 
supra;  2  High,  Inj.  §  1174;  Leather  Cloth  Co. 
\.  TAfrsont,  39  L.  J.  Ch.  N.  S.  86;  Rousillon 
V.  Rousillon,  L.  R.  14  Ch.  Div.  851;  Clark, 
Cont.  p.  451.  To  the  extent  that  the  assignor 
of  this  species  of  property  is  left  at  liberty  to 
come  into  competition  with  the  assignee,  the 
market  value  of  what  is  sold  must  fall  below 
that  of  the  untrammeled  right  to  freedom  from 
competition  in  the  whole  field  from  which  the 
former  derived  the  support  of  his  business. 
The  test  of  the  reasonableness  of  the  territorial 
limit  covered  by  such  contracts  is  involved  in 
the  question  whether  the  area  described  in  the 
contract  is  greater  than  it  is  necessary  to  make 
it  in  order  to  protect  the  purchaser  from  com- 
petition in  his  efforts  to  hold  and  get  the  full 
benefit  of  the  business  or  right  of  competition 
bought  bv  him.  The  three  defendants  who 
sold  to  the  plaintiff  retained  the  undisputed 
right  to  continue  in  the  same  business  and  op- 
erate at  any  point  beyond  Elizabeth  City  and 
the  vicinity,  and  exercised  it  by  operating  their 
mills.  But  in  our  case  it  was  not  contended 
that  the  area  of  territory  covered  by  the  re- 
strictive agreement  was  so  unreasonably  great 
as  to  vitiate  the  contract,  but  that  the  time 
for  which  the  defendants  covenanted  to  refrain 
from  entering  into  the  same  business  imposed 
an  unnecessary  restriction  upon  the  rights  of 
the  three  defendants,  and  was,  therefore,  con- 
trary to  public  policy,  and  void.  It  must  be 
conceded  that,  in  so  far  as  it  is  consistent  with 
the  power  to  sell  the  property  which  is  the 
creation  of  one's  own  labor,  physical  or  mental, 
society  has  the  right  to  claim  an  open  field  for 
every  man's  labor,  skill,  and  competition  with 
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•otbers,  both  for  the  beDefit  of  his  family  and 
the  more  direct  benefits  accruing  to  society 
from  removing  restrictions  and  encouraging 
•competition  in  every  kind  of  trade.  Tbe>ea- 
son  of  tbe  law  leaas  to  tbe  adoption  of  any 
rule  that  is  calculated  to  reconcile  all  conflicts 
betweei^  the  proper  exercise  of  the  ju9  dispon- 
endi  of  the  individual  and  the  interests  of  soci- 
•ely  at  lar^e.  The  services  of  no  one  person 
■are  so  valuable  to  the  public,  in  any  field  to 
wbich  his  business  may  extend,  as  to  demand 
tbat  he  shall  receive  a  smaller  price  for  his 
rigbt  of  competition,  because  an  arbitrary  rule 
forbids  hi  no  to  extend  the  restriction  in  point 
of  time  to  the  term  of  his  own  life  or  tbat  of 
tbe  purchaser,  or  for  tbeir  joint  lives.  The  en 
larj^ement  of  the  restrictive  area  by  later  adju- 
dications is  founded,  therefore,  upon  a  princi- 
ple which  it  was  reasonable  to  apply  in  deter- 
mining what  is  the  lawful  limit  of  time.  Where 
tbe  contract  is  between  individuals,  or  between 
private  corporations,  which  do  not  belong  to 
tbe  quasi  public  class,  there  is  no  reason  why 
tbe  general  rule  that  the  seller  should  not  be 
allowed  to  fix  tbe  time  for  tbe  operation  of  the 
-resiriction  so  as  to  command  the  highest  mar- 
ket price  for  the  property  he  disposes  of  should 
apply.  Diamond  Match  Go.  v,  Roeber,  106  N. 
T.  478, 60  Am.  Rep.  464;  Morgan  v.  Perhamus, 
36  Ohio  St.  517,  38  Am.  Rep.  607j  Morse  Tioist 
DriU  d:  Mach,  Co.  v.  Morse,  103  Mass.  73, 4  Am. 
Rep.  518. 

Tbe  stipulation  on  the  part  of  James  Y.  Old, 
W.  P.  Old,  and  W.  N.  Old,  to  quote  the  exact 
language  of  the  contract,  is  "that  they  will  not 
continue  business  of  milling  in  the  vicinity  of 
Elizabetb  City  after  tbe  1st  day  of  September, 
1891,  and  tbe  full  completion  of  this  agree- 
ment." The  contract  having  been  in  other  re- 
spects performed,  the  agreement  is  now  com- 
plete in  the  sense  contemplated  by  the  parties. 
Tbe  three  defendants  were,  at  most,  restricted 
frtim  engaging  in  the  business  for  the  lives  of 
each  and  every  one  of  them.  Such  a  sale  has 
been  upheld,  upon  reason  and  authority,  in 
'Otber  courts.  The  plaint iflf  bought  tbeir  right 
to  compete  in  their  own  persons  in  tbe  busi- 
ness to  which  he  succeeded  as  purchaser.  It 
was  not  unreasonable  tbat  he  should  insist 
upon  the  stipulation  that  none  of  the  three 
should  interfere,  while  they  lived,  by  compe- 
tition at  the  particular  place  mentioned,  either 
with  him  as  purchaser,  or  bis  assignee  in  law 
or  in  fact.  In  the  .case  of  Morgan  v.  Perha- 
mvs,  supra,  the  facts  were  that  a  milliner  sold 
her  stock  and  goodwill,  and  engaged  'not  to 
carcy  on  the  business  at  any  time  in  future  at 
the  town  of  F.  or  at  any  place  within  such 
distance  of  said  town  as  would  inter- 
fere with  such  business,  whether  carried 
on  by  tbe  purchasers,  or  their  successors." 
The  agreement  was  held  to  tie  binding  by  the 
supreme  court,  and  the  seller  was  enjoined 
*from  resuming  business.  There,  as  in  our 
•case,  tbe  time  was  not  described,  except  as  an 
inhibition  on  a  particular  person,  wiih  the  im- 
plication that  it  should  extend  to  her  life. 
The  law  would  have  construed  tbe  contract  as 
^conferring  the  right  to  sell  or  transmit  to  a 
^personal  representative,  as  a  part  of  the  assets 
•of  bis  estate,  the  property  bought,  whenever 
•the  time  was  found  to  be  co-extensive  with  the 
dives  of  the  three  defend  ants.  Cowan  y.  Fair- 
34  L.  R.  A. 


brother, supra;  Clark, Cont.  pp. 454,456, and  note 
page  456;  2  High,  Ini.  §  1345;  Leiois  v.  Lang- 
don,  7  8im.  422;  Bininger  v.  Clark,  60  Barb. 
113.  In  McClurg's  Appeal,  58  Pa.  51,  the 
agreement,  which  was  held  not  to  be  unrea- 
sonable, was  that  a  physician,  who  had  sold 
his  business  and  goodwill  to  another  physician, 
should  "never  thereafter  establish  himself  as  a 
physician  within  12  miles  [of  his  original  place 
of  business]  without  the  consent  of  tbe  pur- 
chaser." The  contract  there,  like  that  under 
consideration,  could  be  fairly  construed  in  no 
other  way  than  as  operating  for  the  term  of 
the  seller's  life.  These  cases  and  others  are 
cited  with  approval  by  text-writers,  and  seem 
as  a  rule,  to  have  established  tbe  reasonable 
doctrine  contended  for  by  tbe  plaintiff  in  the 
states  as  well  as  in  England.  2  High,  Inj. 
§  1180;  1  Beach,  Inj.  g§  462-470;  Whittaker 
V.  Howe,  3  Beav.  383. 

It  is  elementary  learning  that  the  single  con- 
sideration of  paying  a  specified  sum  of  money 
by  one  party  to  a  contract  is  sufficient  to  sup- 
port several  distinct  stipulations  by  the  other 
party  to  do  or  refrain  from  domg  certain 
things,  and  it  is  unnecessary  to  repeat,  in  every 
paragraph  of  the  contract,  that  such  stipula- 
tions are  entered  into  for  tbe  consideration 
once  expressed.  It  is  sufficient  to  set  forth 
that  A  has  paid  or  agreed  to  pay  a  certain  sum, 
and  that  B  has  agreed  to  do  or  abstain  from  do- 
ing certain  things,  which  may  be  stated  seria- 
Urn  in  separate  paragraphs.  A  case  almost  ex- 
actly in  point,  because  it  relates  to  a  somewhat 
similar  agreement,  is  that  of  Morse  Twist  DriU 
db  Maeh.  Co.  v.  Morse,  supra. 

Though  the  contract  is  valid  and  binding, 
as  between  the  parties,  it  in  no  way  impairs 
the  right  of  the  defendants  who  were  not  par- 
ties to  engage  in  any  kind  of  business  in  Eliz- 
abeth City,  but  as  a  court  of  chancery  we 
must  declare  that,  where  injunctive  relief  is 
asked,  it  is  the  duty  of  the  court  to  restrain 
the  contracting  parties  from  violating  the  spirit 
as  well  as  the  letter  of  the  agreement.  Under 
a  fair  and  just  interpretation  of  its  terms,  the 
stipulation  meant  that  the  three  defendants 
would  not  engage  in  business,  so  as  to  bring 
their  skill,  names,  and  influence  to  the  aid  oi 
any  competitor  carrying  on  the  same  trade 
within  tbe  prohibited  limits.  It  was,  there- 
fore, a  violation  of  the  contract  on  the  part  of 
the  three  mentioned,  or  either  of  them,  to  take 
stock  in.  help  to  organize  or  manage  a  cor- 
poration formed  to  compete  with  the  plaintiff 
in  his  business.  Jones  v.  Heaeens,  L.  R.  4  Ch. 
Div.  686.  While  the  courts  will  not  restrain  a 
party  bound  by  such  a  contract  from  selling 
or  leasing  bis  premises  to  others  to  engage  in 
the  business  which  he  has  agreed  to  abstain 
from  carrying  on,  or  from  selling  to  them  the 
machinery  or  supplies  needed  in  embarking  in 
ii{Reevesy.  Sprague,  114  N.  C.  647),  a  differ- 
ent rule  must  prevail  when  it  appears  that  the 
prohibited  party  attempts,  not  to  sell  outright 
to  others,  but  to  furnish  the  machinery  or  cap- 
ital or  a  portion  of  either  in  lieu  of  stock,  in  a 
corporation  organized  with  a  view  to  competi- 
tion with  the  person  protected  by  his  contract 
against  such  injury.  The  three  contracting 
defendants  have  presumably  received  the  full 
value  of  the  business  sold,  and  which  is  pro- 
tected by  their  own  agreement  against  their 
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own  competition,  and  equity  will  not  allow 
tbeoi,  with  the  price  in  their  pockets,  to  evade 
their  contract  under  the  thin  guiee  of  becom- 
ing the  chief  stockholders  in  a  company  or- 
eanized  to  do  what  they  cannot  law  fully  do  as 
mdividuals. 

The  judgment  must  be  modified  so  as  to  re- 
strain only  the  three  defendants  who  were  par 
ties  to  the  original  contract  from  engaging  in 
or  from  taking  stock  in  or  assisting  in  the  or- 
ganization of  a  corporation  formed  with  the 
purpose  of  carrying  on  the  business  of  milling 
in  or  in  the  vicinity  of  Elizabeth  City.  The 
order  must  be  vacated  as  to  the  other'defend- 
ants. 

Modified  and  affirmed. 


STATE  of  North  Carolina 

V, 

R.  Z.  YANDLE,  Appt 
I N.C. ) 

1.  An  order  of  county  oommimloners 
for  the  employment  of  a  convict  upon 
tbe  public  roads,  made  under  Code,  S  8448,  and 
without  any  provision  therefor  In  tbe  sentence 
or  any  order  of  court,  is  not  void  on  the 
ground  that  it  is  in  tbe  nature  of  an  additional 
judflrment  against  the  convict. 

8.  The  employment  of  a  convict  upon 
the  public  roads  under  supervision  and  con* 
trol  of  a  public  agent  by  order  of  the  county 
commtssioDersis  nota''birlngout^*of  the  convict 
which,  by  Oode,  S  8448,  requires  an  order  of  court 
embodied  in  the  sentence. 

(October  27. 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Union  County  re- 
manding him  to  custody  after  hearing  a  peti- 
tion for  habeas  corpus  seeking  to  obtain  his 
release  from  serving  a  sentence  for  assault  and 
battery.    Affirmed, 

Defendant  was  sentenced  to  imprisonment 
in  the  county  jail  for  ninety  days  for  assault 
and  battery.  The  county  commissioners 
placed  him  in  the  custody  of  James  Howie, who 
required  him  to  work  on  the  public  roads. 
Defendant  applied  for  a  habeas  corpus  on  the 
ground  that  such  action  was  illegal. 

Further  facts  are  stated  in  the  opinion. 

Mr,  D.  A.  Covin^on»  for  appellant: 

The  court  had  no  authority,  even  during  the 
same  term,  to  change  the  sentence  of  the  de- 
fendant from  three  months  in  the  county  jail 
to  three  months  at  hard  labor  on  the  public 
roads  of  the  county,  he  having  served  a  part 
of  his  term  under  the  first  sentence,  before  the 
imposition  of  the  second  sentence. 

StaUy.  Warren,  92  N.  C.  825;  Sto^e  v. 
Crook,  115  N.  C.  760,  29  L.  R.  A.  260. 

N.  C.  Code.  §  8448,  does  not  authorize  work- 
ing the  defendant  upon  the  roads,  because  his 
case  does  not  fall  within  the  provisions  of  this 
statute,  he  not  having  been  adjudged  to  pay 
any  costs,  and  tbe  court  before  whom  he  was 
tried  not  having  so  authorized. 

Note.— On  the  general  question  of  tbe  right  to 
oompel  prisoners  to  labor,  see  note  to  Topeka  v. 
Boutwell  (Kan.)  37  L.  R.  A.  588. 


AcU1887,  chap.  855,  §  1,  of  the  legislature 
of  North  Carolina  does  not  cover  defendant's 
case  because  the  court  did  not  sentence  him  to 
the  roads  in  accordance  with  its  provisions. 

Acts  1889,  chap.  419,  amending  Acts  1887, 
§  1,  supra,  does  not  avail,  for  this  amendment 
applies  only  to  persons  sentenced  to  jail  by  a . 
magistrate  or  those  put  in  by  the  order  of  a 
court  for  the  nonpayment  of  costs. 

Upon  a  proper  construction  of  these  several ' 
statutes  none  of  them  authorize  the  county 
commissioners  of  the  county  of  Union  to  put 
tbe  defendant,  sentenced  to  jail  by  the  trial 
judge,  for  a  trivial  offense  (assault  and  battery), 
in  striped  clothes  and  chains  (badges  of  dis- 
honor), and  work  him  upon  the  public  roads 
by  the  side  of  common  felons. 

Slate  V.  Melton,  6usbee,L.  49;  N.  C.  Const, 
art.  11,  §  1. 

The  words  ''farm  out"  as  used  in  the  latter 
clause  of  §  3448  of  the  Code,  tupra,  does  not 
apply  to  work  upon  the  public  roads. 

State  V.  8need,  94  N.  (5.  808;  State  v.  WO- 
liama,  97  N.  C.  414. 

No  order  was  made  by  the  county  commis- 
sioners in  session  assembled,  and  the  action  of 
two  of  their  number  taken  upon  the  street  was 
fundus  officio  and  void. 

Duke  V.  Marlcham,  105  N.  C.  181. 

Messrs,  Shepherd  ft  Bnsbee  also  for  ap- 
pellant. 

Messrs,  Frank  I.  Osbornot  Attorney  Gen- 
eral, and  Jerome  ft  Williams  for  the  State. 

Avery,  J.,  delivered  the  opinion  of  the  * 
court: 

The  boards  of  commissioners  of  the  sev- 
eral counties  have  power  to  provide  for  em- 
ploying on  the  public  streets,  public  highways, 
or  public  works  persons  committed  to  jailby 
any  magistrate  or  judge  of  a  superior  or  crim- 
inal court  having  jurisdiction  to  try  the  ac- 
cused, upon  conviction  of  any  crime  or  misde- 
meanor, or  upon  their  failure  to  enter  into* 
bond  to  keep  the  peace  or  for  good  behavior, 
or  to  pay,  or  properly  secure  the  payment  of, 
costs  or  fines.  That  the  authority  to  make  the 
order  complained  of  was  granted  by  §  8448  of 
the  Code,  and  was  not  ?P7ithdrawn  by  anv  sub- 
secjuent  act,  is  settled  in  the  well-considered 
opmion  of  Justice  MacUae  in  Myers  v.  Staf- 
ford, 114  N.  C.  284,  287.  There  is  no  force  in 
the  contention  of  the  defendant  that  the  order 
of  the  commissioners  was  dn  the  nature  of  a 
sentence  subsequently  imposed,  and  was  void 
because  they  bad  no  judicial  authority,  and 
because,  if  they  bad  been  competent  to  try  and' 
sentence  originally,  a  sentence  had  been  al- 
ready pronounced,  and  no  additional  sentence 
could  be  imposed  after  the  term  when  it  was- 
entered.  The  principle  upon  which  the  de- 
fendant relies  is  a  familiar  and  fundamental 
doctrine,  which  was  not  disputed  by  the  prose-, 
cution.  Tbe  working  of  the  defendant  on  the- 
public  highway  was  not  in  pursuance  of  a. 
judgment  pronounced  by  the  commissioners. 
It  was  an  incident  to  the  sentence  proper  im- 
posed by  the  court,  which  the  law  had  de- 
clared, before  conviction  and  before  the  offense 
was  committed,  should  follow.  The  order  of 
the  commissioners  was  therefore  no  more  an 
additional  judgment  than  is  an  order  of  the 
superintendent  of  the  state  prison  that  a  pris- 
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oner  confined  in  a  cell  at  the  penitentiary  shall 
be  taken  to  one  of  the  farms  now  cultivated 
under  his  direction.  The  commissioners  were 
for  this  purpose  only  the  ministerial  ai|;ent8 
provided  by  law  for  the  purpose  of  managing 
economicfllly  the  business  of  the  counties,  and 
protecting  the  people,  as  far  as  possible,  against 
unnecessary  cost  in  the  punishment  of  crim- 
inals. A  person  who  commits  an  assault  and 
battery  knows,  or  is  presumed  by  law  to  know, 
the  probable  legal  as  well  as  the  natural  con- 
sequences of  his  own  act.  Knowing  the  law 
(as  we  must  assume),  he  knows  that  the  court 
has  the  power  to  imprison  upon  conviction, 
and  that,  as  an  incident,  the  commissioners  of 
the  county  may,  for  the  protection  of  the 
county,  order  him  to  be  taken  out  and  worked 
upon  the  public  roads.  The  principle  govern- 
ing this  case  is  in  no  sense  analogous  to  that 
upon  which  the  decision  hinged  in  Ex  parte 
Lange,  85  U.  S.  18  Wall.  163.  175,  21  L.  ed. 
872,  878.    The  order  to  work  the  defendant 


upon  the  public  roads  was  in  no  proper  sens6. 
a  second  sentence,  imposed  after  a  part  of  the 
punishment  provided  for  by  an  original  judg- 
ment had  been  inflicted,  but  was  an  incident 
to  the  punishment,  in  contemplation  of  which 
he  committed  the  oflfense.  It  has  been  ex- 
pressly held,  also,  that  the  provision  of  g  844^ 
of  the  Code,  which  forbids  the  hiring  out  of 
convicts,  except  under  order  of  the  court  em- 
bodied in  the  sentence,  applied  only  to  farmtnr 
out  convicts  to  individuals  or  corporations,  and 
did  *'not  extend  to  labor  employed  upon  pub- 
lic works,  and  under  the  supervision  and  con- 
trol of  public  agenU.*'  State  v.  Sneed,  94  N. 
C.  806, 

The  answer  of  the  respondent  was  sufficient 
to  show  that  the  prisoner  was  detained  by  law- 
ful authority,  and  we  are  of  opinion,  there- 
fore, that  there  was  no  error  in  toe  order 
remanding  him  to  the  custody  of  James. 
Howie. 

No  error. 
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PANT,  Plff,  in  Err., 

t?. 

Rudolph  IHLENBERG. 

(75  Fed.  Bep.  873.) 

1.   A  self-ezeeatin^  mandate  la  made  by 

Const.  S  103^  provldlQir  that  "knowledire,  by  any 
employee  injured,  of  the  defective  or  unsafe 
character  or  oonditioo  of  any  macbloery,  ways, 
or  appliances,  shall  be  no  defense  to  an  action  for 
iDiury  caused  thereby,"  with  an  ezceptioo  as  to 
conductors  or  enalneers. 

8*  Whether  or  not  a  constltntional  pro- 
▼iflion  is  self-ezeeatin^  is  a  question  always 
of  intention,  to  be  determined  by  the  language 
used  and  the  surrounding  olroumatanoes. 

8.  A  leyto^^tive  adoption  of  the  esokct 
lan^piaire  of  a  Constitutional  provi- 
fllon*  omitting  only  a  clause  as  to  the  right  of  the 
leslalaturo  to  make  an  extension  of  the  provision, 
does  not  make  a  legislative  construction  of  the 
article  to  the  effect  that  it  is  not  self-executing. 

4-  A  Federal  court  in  Tennessee  will 
enforoe  the  Mississippi  Constitution 
precluding  the  defense  to  an  action  for  an  em- 
ployee^ injury  that  he  knew  of  the  defective  or 
aosaf  e  character  of  the  machinery  or  appliances 
by  which  he  was  injured,  when  the  injury  was  re- 
ceived in  Mississippi,  since  this  provision  is  simply 
a  variation  from  and  not  repugnant  to  the  law  of 
Tennessee. 

(July  8,1896.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennes- 


see to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed. 

Statement  by  Tafi»  Circuit  Judge: 
Rudolph  Ihlenberg,  the  plaintiff  below  and 
the  defendant  in  error,  was  a  locomotive  fire- 
man employed  by  the  Illinois  Central  Railroad 
Company,  the  defendant  below  and  the  plain- 
tiff in  error  here,  in  July,  1801.  He  bad  been 
employed  as  fireman  for  eighteen  days  before 
he  was  hurt,  though  actually  engaged  in  work 
but  ten  days.  He  had  never  worked  as  a 
fireman  before.  While  on  duty,  and  while 
the  engine  was  running  from  15  to  20  miles 
an  hour,  he  stepped  upon  the  tender  to  get 
a  drink  of  water  from  a  keg  placed  upon 
the  tool  box.  A  sudden  roll  or  jerk  in  the  en- 
gine caused  him  to  lose  his  balance,  and  he  put 
his  foot  in  the  open  space  between  the  engine 
and  the  tender.  This  threw  him  off  the  en- 
gine onto  the  ground,  and  resulted  in  severe  in- 
juries to  him.  His  claim  in  the  action  was 
that  the  engine  was  defective  in  not  having  an 
apron  covering  the  space  between  the  tender 
and  the  engine,  so  that  his  foot  would  not  have 
caught  in  it.  He  had  ridden  on  this  particu- 
lar engine  but  two  days.  The  defenses  set  up 
by  the  defendant  were — First,  that  it  was  not 
a  defective  engine,  because  many  engines  were 
without  aprons,  and  the  presence  of  the  apron 
when  used  was  not  for  safety,  but  merely  to 
keep  the  dust  from  coming  up  in  the  endne 
cab;  and,  secondly,  that  the  plaintiff  had  as- 
sumed the  risk  of  danger  from  the  defect,  if  it 


NOTB.— As  to  self-executing  constitutional  pro- 
vieloiia,  see  note  to  WlUis  v.  Mahon  (Minn.)  16  L.  R. 
A.  281;  also  Beard  v.  Hopkinsville  (Ky.)  83  L.  K.  A. 
402;  Hickman  v.  Kansas  (Mo.)  23  L.  B.  A.  668;  St. 
d4L.R.  A. 


Louis,  A.  &  T.  K.  Co.  v.  Fire  Asso.  of  Philadelphia 
(Ark.)  28  L.  R.  A.  88;  Washioirtonlan  Home  v.  Chi- 
catro  (111.)  29  L.  K.  A.  796.  and  Anderson  v.  Whatcom 
County  (Wash.)  38  L.  R.  A.  187. 
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was  a  defect,  by  reason  of  the  absence  of  the 
apron.  The  accident  occurred  between  Can- 
toii,  Mississippi,  and  Way's  Bluflf,  Mississippi, 
on  the  line  of  the  defendant's  railway,  on  the 
18th  of  July,  1891. 

Section  ife  of  the  Constitution  of  Missis 
sippi,  adopted  November  1, 1890.  is  as  follows: 
*'Sec.  193.  Every  employee  of  any  railroad 
corporation  shall  have  the  same  ri^hi  and  rem- 
edies for  any  injuries  suffered  by  him  from 
the  act  or  omission  of  said  corporation  or  its 
employees  as  are  allowed  by  law  to  other  per- 
sons, not  employees,  where  the  injury  results 
from  the  negligence  of  a  superior  agent  or 
officer,  or  of  a  person  having  the  right  to  con- 
trol or  direct  the  services  of  the  party  injured, 
and  also  when  the  injury  results  from  the  neg- 
*Hgence  of  a  fellow  servant  engaged  in  another 
department  of  labor  from  that  of  the  party  in- 
jured, or  of  a  fellow  servant  on  another  train 
of  cars  or  one  engaged  about  a  different  piece 
of  work.  Knowledge  by  any  employee  in- 
jured of  the  defective  or  unsafe  character  or 
condition  of  any  machinery,  ways,  or  appli- 
ances, shall  be  no  defense  to  an  action  for  injury 
caused  thereby,  except  as  to  conductors  or  en- 
gineers in  charge  of  dangerous  or  unsafe  cars, 
or  engines  voluntarily  operated  by  them. 
When  death  ensues  from  any  injury  to  em- 
ployees, the  legal  or  personal  representatives  of 
the  person  injured  shall  have  the  same  right 
and  remedy  as  are  allowed  by  law  to  such 
representatives  or  other  persons.  Any  con- 
tract or  agreement,  express  or  implied,  made 
by  an  employee  to  waive  the  benefit  of  this 
section,  shall  be  null  and  void;  and  this  section 
shall  not  be  construed  to  deprive  any  employee 
^f  the  corporation  or  his  legal  or  personal  rep- 
resentative of  any  right  or  remedy  that  he  now 
has  by  the  law  of  the  land.  The  legislature 
may  extend  the  remedies  herein  provided  for 
to  any  other  class  of  employees." 

In  November,  1892,  after  the  accident  oc- 
curred, the  legislature  of  Mississippi  enacted 
the  following  statute:  "Sec.  3559.  Fellow 
Servant  Rule.  Every  employee  of  a  railroad 
•corporation  shall  have  the  same  rights  and 
remedies  for  an  injury  suffered  by  him  from 
the  act  or  omission  of  the  corporation  or  its 
employees  as  are  allowed  by  law  to  other  per- 
sons not  employees,  where  the  injury  results 
from  tbe  ue^^ligence  of  a  superior  agent  or  offi- 
cer, or  of  a  person  having  the  right  to  control 
or  direct  the  services  of  tbe  party  injured,  and 
also  when  the  injury  results  from  the  negli- 
gence of  a  fellow  servant  engaged  in  another 
department  of  labor  from  that  of  the  party  in- 
jured, or  of  a  fellow  servant  on  another  train  of 
cai-s,  or  one  engaged  about  a  different  piece 
of  work.  Knowledge  by  an  employee  injured 
of  the  defective  or  unsafe  character  or  condi- 
tion of  any  machinery,  ways,  or  appliances 
shall  not  be  a  defense  to  an  action  for  injury 
•caused  thereby,  except  as  to  conductors  or  en- 
gineers in  charge  of  dangerous  or  unsafe  cars 
•or  engines  voluntarily  operated  by  them. 
Where  death  ensues  from  an  injury  to  an  em- 
ployee, the  legal  or  personal  representative  of 
tbe  person  injured  shall  have  the  same  rights 
and  remedies  as  are  allowed  by  law  to  such 
representatives  of  other  persons.  Any  contract 
or  agreement,  express  or  implied,  made  by  an 
employee  to  waive  the  benefit  of  this  section 
^4  L.  R.  A. 


shall  be  null  and  void;  and  this  section  shall 
not  deprive  an  employee  of  a  corporation  or 
his  legal  or  personal  representative  of  any  right 
or  remedy  that  he  now  has  by  law." 

A  bill  of  exceptions  embodying  all  the  evi- 
dence was  taken,  and  included  in  it  was  this 
statement  of  the  charge  of  the  court:  "(1)  The 
court,  amon^  other  things  not  excepted  to, 
charged  the  jury  that  under  the  law  of  Tennes- 
see, or  under  the  common  law,  the  plaintiff, 
under  the  facts  in  this  case,  could  not  recover, 
but  that  the  law  of  Mississippi,  where  the  in- 
jury occurred,  controlled  in  this  case;  and  that 
^  193  of  the  Constitution  of  1890  of  Mississippi 
(which  section  reads  as  follows:  'Every  em- 
ployee of  any  railroad  corporation  shall  have 
the  same  right  and  remedies  for  any  injuries 
suffered  by  him  from  the  act  or  omission  of 
said  corporation  or  its  employees  as  are  allowed 
by  law  to  other  persons,  not  employees,  where 
the  injury  results  from  the  negligence  of  a  su- 
perior agent  or  officer,  or  of  a  person  bavins 
the  right  to  control  or  direct  the  services  oi 
tbe  party  injured,  and  also  when  the  injury  re- 
sults from  the  negligence  of  a  fellow  servant 
engaged  in  another  department  of  labor  from 
that  of  the  party  injured,  or  of  a  fellow  servant 
on  another  train  of  cars,  or  one  engaged  about 
a  different  piece  of  work.  Knowledge  by  any 
employee  injured  of  the  defective  or  unsafe 
character  or  condition  of  any  machinery,  ways, 
or  appliances  shall  be  no  defense  to  an  action 
for  injury  caused  thereby,  except  as  to  conduct- 
ors or  engineers  in  charge  of  unsafe  cars,  or 
engines  voluntarily  operated  by  them')  was  the 
law  of  that  state  at  the  time  of  the  accident  to 
plaintiff,  and  applied  in  this  case.  (2)  And  in 
this  connection  the  court  submitted  the  ques- 
tion to  the  jury,  under  instructions  not  ex- 
cepted to,  whether  the  engine  and  tender  were 
equipped  with  the  apron  or  lap  described  in 
the  proof,  and  whether  or  not  tbe  injury  was 
the  result  of  any  defect  in  that  regard  as  a 
proximate  cause  thereof,  and  instructed  them 
if  they  found  such  defect  to  exist,  and  that  it 
was  the  cause  of  the  injury,  the  plaintiff  would 
be  entitled  to  recover,  by  reason  of  the  consti- 
tutional provision  found  in  the  laws  of  Missis- 
sippi above  quoted  in  the  charge.'' 

Before  Tafl  and  LuHon^  Circuit  Judges, 
and  Seoereniy  District  Judge. 

Messrs.  Eates  ft  Fentresa*  for  plaintiff  in 
error: 

The  apron  and  keg  were  no  necessary  or 
proper  parts  of  the  machinery.  The  neglect  to 
fence  or  cover  the  ordinary  machinery  of  a 
servant's  employment  does  not  make  the  mas- 
ter liable.  The  aperture  and  the  keg  were 
open  and  patent  to  ordinarv  observation. 

Bailey,  Master's  Liability,  pp.  152.  153; 
Sullivan  v.  India  Mfg.  Co,  113  Mass.  896;  San- 
born V.  Atchison,  t.  <fe  8.  F.  R.  Co.  35  Kan. 
292;  Stone  v.  Oregon  City  Mfg.  Co,  4  Or.  62. 

There  was  no  statute  requiring  the  aperture 
to  be  covered  or  the  keg  to  be  maintained  in 
the  engine. 

These  were  solely  for  the  comfort  and  con- 
venience of  the  employees.  They  were  no 
necessary  parts' of  the  equipment. 

Bus  well,  Personal  Injuries,  §  196. 

Ihlenberg  was  a  mature  man  of  large  expert- 
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eace  in  macbiDerj,  and  assumed  the  risks  of 
his  employment. 

Coombi  V.  New  Bedford  Cordage  Co.  102 
Mass.  572,  8  Am.  Rep.  506;  Towntend  v.  Lan- 
gles,  41  Fed.  Rep.  919;  i^hroeder  v.  Michigan 
Car  Co.  56  Mich.  182;  Buswell,  Personal  In- 
juries, §  204. 

An  experienced  machinist  takes  his  risk  of 
being  injured  by  dangerous  machinery  used  in 
his  employment,  although  it  might  have  been 
made  less  dangerous  by  covering  it. 

Ladd  V.  New  Be^ord  It,  Co.  119  Mass.  412, 
20  Am.  Rep.  881;  Qoodnow  v.  Walpole  Emery 
Mills,  146  Mass.  201:  Foley  v.  Pettee  Mach. 
Works,  149  Mass.  294.  4  L.  R.  A.  51:  14  Am. 
&  £ng.  Enc.  Law,  p.  851;  Leary  v.  Boston  A 
A.  R.  Co.  189  Mass.  680.  52  Am.  Rep.  788; 
Murphy  v.  Oreeley,  146  Mass.  196. 

All  machinery  is  dangerous,  and  men  must 
take  observation  of  the  ordinary  laws  of  na- 
ture. They  must  know  that  fire  will  bum;  that 
water  will  drown;  that  to  step  in  to  an  open, 
unprotected, or  uncovered  place  between  engine 
and  tender,  would  be  dangerous. 

Buswell,  Personal  Injuries,  §  204. 

The  lack  of  the  apron  did  not  constitute  a 
"'defective  or  unsafe  character  or  condition  of 
machinery  or  appliances,"  even  under  the  Miss- 
issippi statute. 

Hence  the  lex  fori  or  the  common  law  should 
obtain. 

The  master's  dut^  is  to  furnish  only  such 
appliances  as  are  suitable  and  reasonably  safe. 
This  duty  is  one  of  ordinary  care  only. 

Bailey,  Master's  Liability,  pp.  8,  14,  16,  19, 
24.  44. 

Dangerous  contrivances  are  not  necessarily 
defective;  nor  is  the  master  liable  for  the  in- 
appropriate use  of  dangerous  machinery. 

Bailey,  Master's  Liability,  pp.  22,  42;  Can- 
trell  V.  Kansas  City,  M,  db  B.  R.  Co.  69  Miss. 
435;  Hatter  v.  Illinois  C.  R.  Co.  Id.  642; 
7ownsend  v.  Langles,  41  Fed.  Rep.  919. 

Nor  is  it  the  master's  duty  to  see  that  the 
servant  knows  of  this  danger.  He  may  assume 
that  he  does  know. 

Bailey,  Master's  Liability,  pp.  166,  171.  172; 
Anderson  v.  Minnesota  db  N,  R.  Co.  89  Minn. 
528. 

The  servant  who  voluntarily  continues  in 
the  employment  without  objection  cannot 
complain. 

Baswell,  Personal  Injuries,  196:  Bailey, 
blaster's  Liability,  pp.  170-180:  Camp  loint 
Mfg.  Co.  V.  BalUru,  71  111.  417;  Toledo,  W.  &  W. 
R.  Co.  V.  Eddy,  72  111.  188;  Missouri  Fttrnace 
Co.  ▼.  Abend,  107  111.  44.  47  Am.  Rep.  425. 

Defects  in  tools  or  instruments  which  the 
servant  is  frequently  using,  or  which  are  obvi- 
ous, or  which  he  may  discover  by  reasonable 
diligence,  he  will  be  charged  with  knowledge  of. 

Bailey,  Master's  Liability,  p.  170;  Anderson 
V.  Minnesota  db  N.  R.  Co.  supra. 

Knowledge  on  part  of  the  employee  will  be 
presunaed  if  the  defect  is  obvious. 

Bailey,  Master's  Liability,  p.  175;  Wedgwood 
V.  Chicago  &  N.  W.  R.  Co.  41  Wis.  478. 

Employees  are  not  absolved  from  the  duty 
binding  upon  all  to  use  ordinary  care  to  avoid 
injury,  and  such  knowledge,  though  of  itself 
no  louf^T  a  defense,  yet  is  material  in  deter- 
mining whether  with  such  knowledge  the  em- 
ployee used  due  care. 
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Buekner  v.  Richmond  A  D.  R.  Co.  72  Miss. 
873. 

The  Mississippi  law  is  radically  different 
from  the  common  law,  and  from  the  law  of 
Tennessee. 

Federal  courts  sitting  in  Tennessee  on  cases 
brought  in  the  Tennessee  state  courts  and  re- 
move to  the  Federal  courts  will  not  enforce 
this  stringent  and  penal  section  of  the  Consti- 
tution of  Mississippi. 

Ray,  Negligence  of  Imposed  Duties,  644, 
649.  650;  Texas  A  P.  R.  Co.  v.  Richards,  68 
Tex.  375. 

The  Federal  courts  will  not  apply  the  state 
statutes  in  such  cases. 

Baltimore  A  0.  R.  Co.  v.  Baugh,  149  U.  8. 
869,  87  L.  ed.  772;  Texas  A  P.  R.  Co.  v.  Rich- 
ards, supra. 

Messrs.  Rankin  ft  Rhodes  also  for  plain- 
tiff in  error. 

Messrs.  Neil  ft  Deason  and  Haynes  ft 
HaySt  for  defendant  in  error: 

Under  the  constitutional  provision  of  g  198 
of  Mississippi,  the  question  of  the  knowledge 
of  the  defect  on  the  part  of  the  employee  is 
an  immaterial  investigation. 

Welsh  V.  Alabama  A  V.  R.  Co.  70  Miss.  20; 
Sproule  V .  FredeHcks,  69  Miss.  898;  Illinois  G. 
R.  Co.  V.  Hunter,  70  Miss.  471;  White  v.  Louis- 
ville, N.  0.  A  T.  R.  Go.  72  Miss.  12;  Rich  v. 
Calhoun  (Miss.)  12  So.  707. 

The  supreme  court  of  Mississippi  has  treated 
the  Constitution  of  1890  as  self-executine. 

Illinois  C.  R.  Co.  v.  Cathey,  70  Miss.  832. 
See  WiUis  v.  Mabon,  48  Minn.  140,  16  L.  R.  A. 
281;  Johnson  v.  Parkersburg,  16  W.  Va.  402, 
87  Am.  Rep.  779;  Washingtonian  Home  v.  Chi- 
cago, 157  III.  414,  29  L.  R.  A.  798:  PeopU  v. 
Hoge,  56  Cal.  612;  StaU,  Lincoln,  v.  Bahcock, 
19  Neb.  230;  IHerce  v.  Com.  104  Pa.  150;  Ex 

?arte  Snyder,  64  Mo.  58;  People  v.  Bradley,  60 
11.  398. 

16  L.  R.  A.  p.  288,  note,  says  of  Orores  v. 
Slaughter,  40  U.  S.  16  Pet.  449,  10  L.  ed.  800, 
Hud  Rowan  v.  Runnels,  46  U.  S.5  How.  134, 12 
L  ed.  85:  "The  temptation  to  comment  on  these 
decisions  is  almost  irresistible.fbut  might  seem 
out  of  place  in  this  connection.  Considering 
that  they  stand  alone  among  decisions  on  con- 
stitutional prohibitions,  and  that  they  were 
made  in  opposition  to  the  decisions  of  the  su- 
preme court  of  Mississippi  in  interpreting  its 
own  Constitution  (and  we  may  add,  by  a 
divided  court),  tbe^  are  at  least  remarkable." 

The  cases  in  Mississippi  hold  the  constitu- 
tional clause  was  self-executing. 

Green  v.  Robinson,  5  How.  (Miss.)  80;  Olide- 
well  V.  Flite,  Id.  110;  Brien  v.  Williamson,  7 
How.  (Miss.)  14. 

The  supreme  court  of  Tennessee  followed 
these  Mississippi  decisions. 

Verger  v.  Rains,  4  Humph.  259.  Sec  Thomp- 
son V.  Reno  Sat.  Bank  (Nev.)  8  Am.  St.  Rep. 
887,  note. 

The  question  as  to  whether  the  courts  of 
Tennessee  will  enforce  the  laws  of  a  foreign 
state  does  not  depend  upon  the  sameness  or 
similarity  of  the  laws  of  the  foreign  state  to  the 
law  of  Tennessee  touching  the  same  subject, 
but  it  depends  upon  whether  the  law  of  the 
foreign  state  is  repugnant  to  the  policy  and 
spirit  of  the  law  of  Tennessee. 

Bank  of  Columbia  v.  Walker,  14  Lea,  306t 
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Woods  V.  Widrs,  7  Lea,  47;  Robinson  v,  Qyeen, 

87  Tenn.  445,  8  L.  R.  A.  214. 

A  Federal  court  sitting  in  one  state  will  en- 
force rights  which  have  accrued  under  the  laws 
of  another  state  in  transitory  actions,  where  the 
law  creating  the  right  is  not  repugnant  to  the 
laws  of  the  former^  or  contravenes  some  well- 
established  policy. 

Northern  P.  R.  Go.  v.  Mase,  68  Fed.  Rep.  115; 
Theroux  v.  Northern  P.  R.  Co.  64  Fed.  Rep.  84; 
Northern  P.  R,  Co.  v.  Babcock,  154  U.  8.  198. 

88  L.  ed.  960;  Denniek  v.  Central  R,  Co.  108 
0.  S.  11,  26  L.  ed.  439:  Ifen-ick  v.  Minneap- 
olis d  8t,  L.  R,  Co.  81  Minn.  11.  47  Am.  Rep. 
771;  Sheddy.  Moran,  10  III.  App.  618;  The  E. 
B,  Ward,  16  Fed.  Rep.  260;  Texas  d  P.  R.  Co. 
V.  Cox,  146  U.S.  598,  86  L.  ed.  829. 

Taftt  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

The  assignments  of  error  seek  to  raise  some 
questions  of  evidence,  but  the  record  is  not  in 
such  a  condition  as  to  permit  it.  The  court 
allowed  the  plaintiff,  when  on  the  stand,  to 
answer  certain  questions  put  to  him  by  his 
counsel  in  respect  to  the  pain  he  suffered,  and 
the  knowledge  which  he  bad  of  locomotives 
before  engaging  in  the  service  of  the  de- 
fendant. The  questions  were  objected  to;  the 
objections  were  overruled;  and  no  exception 
was  taken  to  the  rulings.  The  absence  of 
exceptions  prevents  us  from  considering  the 
correctness  of  the  court's  action  on  the  ob- 
jections. 

The  main  point  which  this  writ  of  error  is 
intended  to  present  is  that  the  clause  of  the 
Constitution  of  Mississippi  providing  that 
knowledge  by  anv  employee  injured  of  the 
defective  or  unsafe  character  or  condition  of 
any  machinery,  ways,  or  appliances  shall  be 
no  defense  to  an  action  for  injury  caused 
thereby,  is  not  self -executing.  It  is  very  evi- 
dent that  this  is  the  only  question  which  the 
bill  of  exceptions  was  prepared  to  make.  It 
is  DOW,  however,  attempted  to  raise  a  different 
question  upon  the  charge  of  the  court.  The 
charge  is  not  given  in  full,  and  only  enough 
appears  to  present  clearly  the  point  already 
alluded  to.  In  the  first  of  the  two  paragraphs, 
giving  a  summary  of  the  charge,  the  court  is 
represented  as  telling  the  jury  that  the  clause 
of  the  Constitution  of  1890  applied  to  this  case, 
and  introduced  a  different  rule  from  that  which 
would  have  been  applied  under  the  law  of 
Tennessee  or  the  common  law;  and.  by  the 
second  paragraph,  it  appears  that  "in  this  con- 
nections'—that is,  in  connection  with  the  oper- 
ation of  the  clause  of  the  Constitution  of 
Mississippi  upon  the  case — the  court  submitted 
the  question  to  the  jury,  under  instructions  not 
excepted  to,  whether  the  engine  and  tender 
were  equipped  with  the  apron  or  lap  described 
in  the  proof,  and  whether  or  not  the  injury  was 
the  result  of  any  defect  in  that  retrard  as  a 
proximate  cause  thereof,  and  instructed  them, 
if  they  found  such  defect  to  exist,  and  that  it 
was  the  cause  of  the  injury,  the  plaintiff  would 
be  entitled  to  recover  by  reason  of  the  constitu- 
tional provision  found  in  the  laws  of  Missis- 
sippi above  quoted  in  the  charge.  To  this 
■^'*rt  of  the  charge  of  the  court  the  defendant 
pted.  It  is  now  contended  that  the  effect 
is  charge  was  to  take  away  the  question 
R.  A. 


from  the  jury,  which  was  much  mooted  on  the- 
trial,  whether  the  absence  of  the  apron  or  lap' 
in  a  locomotive  was  a  defect  in  machinery. 
"We  are  not  able  to  say  whether  the  court  left 
this  question  to  the  jury  or  not.  from  the  very 
summary  way  in  which  the  charge  of  the^ 
court  in  this  respect  is  described;  but.  if  the 
court  below  did  not  leave  the  question  to  the 
jury,  it  is  clear  from  the  statement  in  the  bill 
of  exceptions  that  no  exception  was  taken  to- 
that  part  of  the  charge,  because  it  is  expressly 
stated  that  the  manner  in  which  the  court 
submitted  to  the  jury  the  questions  whether  the 
engine  and  tender  were  equipped  with  the 
apron  or  lap,  and  whether  or  not  the  injury 
was  the  result  of  any  defect  in  that  regard  as  a 
proximate  cause  thereof,  was  not  excepted  to, 
and  that  the  only  part  of  the  charge  to  which* 
exception  was  directed  was  the  operation  of 
the  constitutional  provision  of  Mississippi  upon 
the  rights  of  the  parties.  It  follows,  therefore,, 
that  the  only  question  we  have  before  us  in  this 
case  on  the  record  is  whether  §  198  of  the- 
Constitution  of  Mississippi  was  self-executing,, 
at  least  so  far  as  the  clause  which  provides  that 
* 'knowledge  by  any  employee  injured  of  the- 
defective  or  unsafe  character  or  condition  of 
any  machinery,  ways,  or  appliances  shall  be 
no  defense  to  an  action  for  injury  caused 
thereby,  except  as  to  conductors  or  engineers 
in  charge  of  dangerous  or  unsafe  cars,  or  en- 
gines voluntarily  operated  by  them,"  and 
whether.if  self-executing,  it  should  be  enforced 
in  a  Federal  court  sitting  in  Tennessee  in  an 
action  for  an  injury  happening  in  Mississippi 
after  the  constitutional  provision  went  into* 
effect. 

In  Orotes  ▼.  Siavghter,  40  U.  S.  15  Pet.  449,. 
10  L.  ed.  800,  the  question  was  whether  the- 
language  of  the  Constitution  of  Mississippi, 
providing  that  the  ''introduction  of  slaves  into- 
that  state,  as  merchandise,  or  for  sale,  should 
be  prohibited,  from  and  after  the  1st  day  of 
May,  1883,"  was  self-executing,  or  was  directedr 
to  the  legislature,  and  required  legislative  ac- 
tion before  it  should  become  operative  upon« 
contracts  and  persons.  The  question  arose  iu 
the  Supreme  Court  of  the  United  States  with 
reference  to  its  effect  upon  contracts  made  ini 
the  state,  and  it  was  there  determined  by  a 
divided  court  that  the  clause  was  not  self-exe- 
cuting.  Subsequently,  the  court  of  errors  of 
Mississippi,  in  Oreen  v.  Robinson,  5  How. 
(Miss.)  t^O.  in  Olidewell  v.  HiU,  Id.  110,  and  in- 
Brien  v.  Williamson,  7  How.  (Miss  )  14,  re- 
fused to  follow  the  decision  of  the  Supreme 
Court  of  the  United  States,  and  held  that  the- 
clause  was  self-execuiing.  Thereafter  another 
case  involving  the  effect  of  the  clause  upon 
contracts  made  before  the  decision  of  the  su- 
preme court  in  Mississippi  was  considered  in 
Rowan  v.  Runnels,  46  U.  8.  5  How.  184.  12  L. 
ed.  85,  and  the  Supreme  Court  of  the  United. 
States  refused  to  change  its  ruling  with  re- 
spect to  these  contracts  entered  into  before  the- 
decisions  of  the  supreme  court  of  Mississippi. 
An  examination  of  the  case  of  Grotes  v.  ^ugh- 
ter  and  the  reasoning  of  the  court  leaves  no- 
doubt  that  the  question  for  consideration  is  one 
of  the  intention  of  the  persons  framing  and 
adopting  the  Constitution.  There  is  nothing^ 
in  Orofies  v.  Slaughter  to  justify  the  claim  that 
a  Constitution  may  not  contain  self-executing 
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provisions.  It  may  be  conceded  that  it  is  nsu- 
tilly  a  declaration  of  fundamental  law,  and 
that  many  of  its  provisions  are  only  commands 
to  the  legislature  to  enact  laws  to  carry  out  the 
purposes  of  the  framers  of  the  Constitution, 
and  that  roanv  are  mere  restrictions  upon  the 
power  of  the  legislature  to  pass  laws;  but  that 
it  is  entirelv  wilhin  the  power  of  those  who 
-confirm  and  adopt  the  Constitution  to  make 
any  of  its  provisions  self-executing  is  too  clear 
for  argument.  Hence  it  is  a  question  always 
«f  intention  to  be  determined  by  the  language 
used  and  the  surrounding  circumstances.  Con- 
^iderint;  the  constitutional  clause  in  question  in 
this  light,  we  have  no  doubt  that  it  was  self- 
•ezecuting.  In  the  first  place,  the  language  of 
the  particular  clause  in  question  is  prohibitory, 
and  is  in  the  exact  form  which  the  legislature, 
were  it  enacting  such  a  provision  into  the  law, 
would  use  in  a  command  to  the  courts.  Then 
the  whole  section  is  of  that  detailed  character 
which  characterizes  legislation  intended  to  op- 
erate on  the  courts.  It  is  one  of  those  general 
provisions  directed  to  the  legislature,  which 
usually  cover  an  entire  subject-matter  in  a  few 
words^  and  fix  only  limits  of  action  and  vest 
a  wide  discretion  as  to  the  manner  in  which 
the  mandate  of  the  Constitution  shall  be  car- 
ried out.  More  than  this,  there  is  language  in 
the  section  which  is  inconsistent  with  the  view 
that  it  is  not  self-executing.  Thus,  near  the 
•end  of  the  section  occurs  this  clause:  **  That 
this  section  shall  not  deprive  an  employee  of  a 
corporation  or  his  legal  or  personal  representa- 
tive of  anv  right  or  remedy  that  he  now  has  by 
the  law  or  the  land."  If  the  latter  clause  were 
not  self-executing,  then  this  particular  provi- 
sion in  it  should  read:  *'And  legislation  in  ac- 
cordance with  this  section  shall  not  be  con- 
strued to  deprive  any  employee  in  a  corporation 
or  his  legal  or  personal  representatives  of  any 
right  or  remedy  that  he  now  has  by  the  law  of 
the  land;'*  for,  if  the  entire  article  were  not 
self- executing,  then  it  would  not  operate  di- 
rectly on  any  right  or  remedy  previously  ex- 
isting, and  the  protection  of  the  proviso  would 
naturally  be  directed  to  the  legislation  execut- 
ing the  mandate,  rather  than  to  the  mandate 
itself.  Again,  the  final  clause  of  the  article 
•excludes  any  other  construction  than  that  we 
have  given.  It  is:  *'  The  legislature  may  ex- 
tend the  remedies  herein  provided  for  to  any 
other  class  of  employees."  This  certainly  im- 
plies that  so  much  of  the  article  as  precedes  the 
clause  actually  provides  remedies  for  those 
mentioned  in  it,  and  leaves  to  the  legislnture 
power  to  enlarge  the  benefits  of  the  article  by 
applying  it  to  others  than  those  named  in  the 
article.  But  it  is  said  that  the  fact  that  the 
legislature  of  Mississippi  in  1892  treated  this  as 
a  mandate  to  the  legislature  to  pass  legislation 
^ving  the  remedies  therein  described  Is  a  leg- 
islative construction  of  the  article  to  the  effect 
that  it  was  not  self-executing.  We  do  not  so 
regard  it.  On  the  contrary,  when  the  legisla- 
ture of  Mississippi  came  to  embody  this  in  the 
statute,  it  adopted  the  exact  language  of  the 
article  of  the  Constitution,  omitting  only  that 
clause  of  it  which  provided  that  the  legisla- 
ture might  extend  the  remedy  to  other  classes 
of  emplovees.  This  shows  that,  in  the  opinion 
of  the  Mississippi  legislature,  the  clause  was 
aafi9ciently  specific  to  operate  upon  the  rights, 
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remedies,  and  persons  therein  referred  to,  with- 
out further  provision  or  detail. 

The  conclusion  which  we  have  reached  is  in 
accordance  with  the  decision  of  the  supreme 
court  of  Mississippi,  and  this  settles  the  ques- 
tion for  us.  In  Welsh  v.  Alabama  dk  V.  R,  Oo. 
70  Miss.  20,  it  appeared  that  Welsh  was  a 
switchman  in  the  employ  of  the  Alabama  & 
Vicksburg  Railway  Company,  his  duty  being 
to  ride  upon  the  switch  engine,  and  to  open  and 
close  switches  and  couple^rs.  His  usual  sta- 
tion was  on  the  foott>oard  of  the  engine.  He 
was  injured  by  falling  from  the  footboard, 
while  engaged  in  the  performance  of  his  duties, 
and  brought  his  action  to  recover  damages,  on 
the  ground  that  the  fastening  of  the  footboard 
was  insecure  by  reason  of  the  negligence  of 
the  company.  The  court  gave  a  peremptory 
instruction  for  the  defendant,  on  the  ground  of 
contributory  negligence  of  the  plaintiff.  The 
supreme  court  held  that  the  view  of  the  court 
below  would  have  been  correct  before  the  en- 
actment of  §  193  of  the  present  Constitution, 
but  continued :  '*  Section  198  of  the  present 
Vonstitution  practicallvdestrovsthe  defense  in 
cases  where  no  wilful  or  reckless  negligence 
can  be  predicated  of  the  conduct  of  the  injured 
and  complaining  employee.  The  change  is 
radical,  sweeping,  unambiguous,  and  we  must 
enforce  it  as  written."  This  decision  was  ren- 
dered in  October,  1892,  before  the  legislature 
of  Mississippi  had  embodied  the  constitutional 
clause  in  the  statute.  Therefore,  the  accident 
which  was  the  subject  of  consideration  there 
happened  after  the  adoption  of  the  Constitu- 
tion, and  before  the  passage  of  the  act  by  the 
legislature.  The  clause  of  the  Constitution  we 
are  considering  was  also  enforced  as  self-exe- 
cuting in  the  case  of  Illinois  C.  R,  Co,  v.  Hun- 
ter, 70  Miss.  471,  in  respect  to  a  personal  in- 
jury happening  in  March ,  1892.  It  is  true  that 
the  question  was  not  mooted  in  either  of  these 
cases,  and  they  are  not,  therefore,  so  strong  au- 
thority as  they  otherwise  would  be;  but  the  rea- 
son why  the  question  was  not  raised  and  de- 
cided is  manifest  from  the  course  of  decisions 
in  that  state  with  respect  to  the  constitutional 
clause  which  was  held  not  to  be  self- execut- 
ing, in  Groves  v.  Slaughter,  40  U.  8.  15  Pet. 
449,  10  L.  ed.  800,  by  the  Supreme  Court  of 
the  United  States,  but  was  subsec^uently  held 
to  be  so  by  the  supreme  court  of  Mississippi,  in 
Qreen  v.  Robinson^  5  How.  (Miss.)  80,  Qlideioell 
V.  Bite,  Id.  110,  and  Brien  v.  Williamson,  7 
How.  (Miss.)  14,  In  Rlinois  C.  /?.  Co.  v.  ^^k- 
haven  Mach.  Go.  71  Miss.  668.  it  was  held  that 
§  171  of  the  Constitution  of  1890,  with  refer- 
ence to  the  jurisdiction  of  justices  of  the  peace, 
was  self-executing,  and  did  not  need  legislation 
to  carry  it  into  effect.  Our  construction  of  the 
clause  of  the  Constitution  as  self-executing  is 
quite  in  accordance  with  the  weight  of  the  au- 
thorities. WiUis  V.  Mabon,  48  Minn.  140,  16 
L.  R.  A.  281;  Johnson  v.  Parkersburg,  16  W. 
Va.  402,  87  Am.  Rep.  779;  Washingtonian 
Home  V.  Chicago,  157  111.  414,  29  L.  R.  A.  798; 
People  V.  Hoge^  55  Cal.  612;  State,  Lincoln,  v. 
Babeock,  19  Neb.  230;  Pierce  v.  Com,  104  Pa. 
150;  Ex  parte  Snyder,  64  Mo.  58;  People  v. 
Bradley,  60111.  390;  Terger  v.  Rains,  4  Humph. 
259;  Thompson  v.  Reno  Sav,  Bank,  19  Nev. 
108. 

The  only  remaining  question  for  discussion 
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is  whether  a  Federal  court  Id  Tennessee  will 
enforce  the  Mississippi  Constitution  with  re- 
spect to  the  tort  committed  in  that  state.  It  is 
well  settled  by  the  decisions  of  the  Federal 
courts  that,  '*while  it  is  true  that  the  statutes 
of  a  state  have  in  themselves  no  extraterritorial 
force,  yet  rights  acquired  under  them  are  al- 
ways enforced  by  comity  in  the  state  and  na- 
tional courts  in  other  states,  unless  they  are 
opposed  to  the  public  policy  or  laws  of  the 
forum."  Northern  P.  R,  Co.  v.  Bahcock,  154 
U.  S.  190,  88  L.  ed.  958;  Northern  P.  R.  Co,  v. 
Mofe,  27  U.  8.  App.  238.  11  C.  C.  A.  CS,  and 
68  Fed.  Rep.  114;  Harick  v.  Minneapolis dt  St. 
L.  R.  Co.  81  Minn.  11,  47  Am.  Rep.  771;  The 
Antelope,  28  U.  8.  10  Wheat.  66,  6  L.  ed.  268; 
Smith  V.  Gondry,  42  U.  S.  1  How.  28,  11  L.  ed. 
85;  The  China  v.  Wahh  rThe  China"),  74  U.  8. 
7  Wall.  53,  64, 19  L.  ed.  67,  71;  Denniek  v.  Cen- 
tral R.  Co.  103  U.  8.  11.  26  L.  ed.  439;  Texas 
d  P.  R.  Co.  V.  Ow,  145  U.  8.  593,  36  L.  ed.  829; 
Huntington  v.  AttriU,  146  U.  8.  657,  670,  36 
L.  ed.  1128,  1128.  The  same  view  is  token  by 
the  courts  of  Tennessee.  See  Bank  of  Colum- 
bia V.  Walker,  14  Lea.  806;  Woods  v.  Wicks*! 
Lea,  47:  Robinson  v.  Queen,  87  Tenn.  445, 8  L. 
R.  A.  214.  There  is  nothing  in  ^  198  of  the 
Mississippi  Constitution,  here  under  considera- 
tion, which  is  repugnant  to  the  policy  of  the 
Tennessee  law  on  the  subject.  In  Tennessee 
the  law  applicable  to  such  a  case  is  not  gov- 
erned by  statute,  but;  in  accordance  with  the 
view  taken  by  the  courts  of  that  state  of  the 
common  law,  knowledge  by  the  employee  of 
the  defect  of  the  machinery,  whence  his  m jury 
arose,  is  a  defense  to  an  action  therefor  against 
the  master,  unless  the  employee  complains,  and 
a  promise  to  repair  is  made  to  him.  Guthrie 
V.  lAmisviUe  A  N.  R.  Co.  11  Lea.  372.  47  Am. 
Rep.  286;  East  Tennessee,  V.  <fc  0.  R.  Co.  v.  Duf- 


fleld.  12  Lea.  68;  LouimjiOeAN.  R.  Co.  v.  Ken- 
'ley.  92  Tenn.  208.  The  provision  of  the  Mis- 
sissippi Constitution  as  construed  by  the  courts 
is  that  the  company  is  liable  for  an  injury 
caused  by  a  defect  in  the  machinery,  unless  the 
injury  was  due  to  the  recklessness  or  wanton- 
ness of  the  employee.  This  is  a  mere  change 
in  the  law  in  respect  to  the  implied  contract 
between  master  and  servant,  and.  in  only  af- 
fecting such  contracts  in  Mississippi  made  after 
its  enactment,  it  is  simply  a  variation  from  the 
common  law  of  Tennessee,  and  is  not  to  be  re- 
garded as  repugnant  to  the  spirit  of  the  law  of 
the  latter  state.  The  legislature  of  Tennessee 
has  not  hesitated  to  pass  statutes  which  modify 
the  rules  with  respect  to  the  effect  of  contribu- 
tory negligence  of  plaintiffs  in  sCiits  against 
railroad  companies  much  more  radically  than 
the  change  thus  effected  in  Mississippi.  This 
may  be  seen  by  an  examination  of  two  cases 
in  this  court  where  such  stotutes  were  fuliy 
considered  and  construed  in  the  light  of  the 
decisions  of  the  supreme  court  of  Tennessee. 
8ee  Western  d  A.  R  Co.  v.  Roberson,  22  U.  8. 
App.  187-216, 9  C.  C.  A.  646,  and  61  Fed.  Rep. 
592;  Kason  v.  Kansas  City,  Ft.  8.  A  M.  R.  Co, 
22  U.  8.  App.  220-281  et  seq.,  9  C.  C.  A.  660, 
and  61  Fed.  Rep.  605,  24  L.  R.  A.  693.  So  far 
as  the  record  discloses,  there  was  no  request 
presented  to  the  court  to  charge  the  jury  that 
the  constitutional  clause  was  not  a  defense  id 
case  it  should  find  that  the  injury  resulted  from 
the  reckless  negligence  and  wantonness  of  the 
plaintiff,  and  no  exception  seems  to  have  been 
taken  to  the  charge  because  of  such  an  omis- 
sion. Indeed,  there  was  no  evidence  tending 
to  show  reckless  negligence  or  wantonness  on 
the  part  of  the  plaintiff. 

The  judgment  of  the  Circuit  Court  is  a  firmed, 
with  costs. 


MICHIGAN  SUPREME  COURT. 


Re  Charles  MILLER. 

( Mich ) 

A  statute  denyini:  to  convicts  under  sen- 
tence for  a  second  offense  the  same  re- 


ductions from  tbeir  senteooe  for  flrood  behav- 
ior that  are  allowed  to  other  convicts  is  not  ex 
port  facto  as  applied  to  the  punishment  of  an 
offense  subsequently  committed,  cJ though  the 
offender  had  been  convicted  of  his  first  offense 
before  the  passage  of  the  act. 


NOTB. —.E^nTiancina  penalty  of  crimes  when  com- 

miUed  by  habitual  criminais  or  prior  offenders* 
I.  Validity  of  datutes  and  ordinances. 

a.  In  general. 

D.  Ex  post  facto  laws. 

c.  Cruel  and  unutmal  punighment. 

d.  E)qual  protection  of  the  laws. 

e.  Second  punishment  or  jeopardy  for  the  game 

offense. 
II.  Construction  and  effect  of  statutes. 

a.  In  general. 

b.  Third  and  sutysequent  offenses. 

c.  Conditions  an  to  prior  conviction  before  com- 

mitttfUm  of  later  offeti9e. 

d.  OfMlUttms  as  to  execution  of  or  relief  from 

prior  sentence  before  commission  of  later 
offence. 

e.  Effect  of  pardon  of  prior  offense. 

f.  Effect  of  appeal  or  wrii  of  error  to  review 

prior  conviction. 
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II.— continued. 

g.  Effect  of  prior  conviction  in  other  stale  or 
country, 

h.  WhcU,  prior  sentence  must  have  been. 

i.  Similarity  or  identity  of  prior  atid  subse- 
quent offenses. 

J,  Prccedure. 

1.  In  general. 

2.  Pleas  and  admissions. 

8.  Order  of  trial;  separating  issues. 

4.  Proof. 

5.  Attatkina  validity]  of  prirrl  eonviC" 

tion. 

6.  Verdict  and  judgment. 

7.  Appeal  or  urit  of  error. 

I.  Validity  of  statutes  and  ordinances. 
a.  In  general. 
The  constitutional  provision  that  **  all  penalties 
shall  be  proportioned  to  the  nature  of  the  offense** 
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PETITION  for  a  writ  of  habeas  corpus  to 
procure  the  release  of  petitioner  from  the 


custody  of  the  wardeo  of  the  state  prison  to 
which  he  had  been  committed  under  sentence 
for  a  term  of  three  years.  Petitioner  re- 
manded. 


(HI.  Oonst  1870,  art.  2, 8 11)  is  not  violated  by  a  stat- 
ute iniposlnir  severer  penalties  upon  one  who  Is 
shown  to  have  been  previously  oonvlcted.  Kelly 
V.  People,  115  111.  583.  66  Am.  Rep.  184. 

A  law  imposinjr  additional  punishment  for  a  sec- 
ond or  subsequent  conviction  of  the  same  offense 
is  not  unoonstltutionaL  Hopkins  v.  Com.  8  Met. 
460. 

"*■  The  validity  of  that  statute  has  heretofore  been 
sanctioned  by  this  court,  and  it  la  now  needless  to 
discuss  It,"  says  the  court  In  Combs  v.  Com.  14  Ky. 
L.  Rep.  245,  in  enforcing  a  statute  providing  for  a 
life  sentence  of  a  person  convicted  the  third  time 
for  a  felony. 

Such  a  statute  is  also  said  to  be  valid  in  People  v. 
Bosworth,  64  Hun,  72. 

The  particular  grounds  of  the  constitutional  ob- 
jections are  not  stated  in  these  cases,  but  are  doubt- 
less the  same  as  those  mentioned  in  the  divisions 
following. 

The  discrimination  against  prisoners  serving  a 
second  or  third  sentence  by  denying  them  a  good- 
time  allowance  has  been  made  In  several  cases 
prior  to  the  main  case  of  Re  Miller.  Thus,  Re 
Prisoners  (Atty.  Gton.'s  Opinion)  3  Bet.  L.  N.  No. 
S4:  and  Re  Canfleld,  08  Mich.  644.  The  constitution- 
ality of  a  statutory  provision  requiring  such  a  dis- 
crimination is  assumed  In  these  cases  without  ques- 
tion. 

**The  party  charged  with  the  commission  of  a 
second  offense  is  supposed  to  have  known  all  the 
penalties  denounced  against  it.  If,  therefore,  the 
punishment  denounced  against  the  first  offense 
proves  to  be  insufficient  to  restrain  his  vicious  pro- 
pensities, it  is  but  Just  and  right  that  an  increased 
punishment  should  be  Inflicted  for  a  second  or 
third  offense:  and  he  has  no  reasonable  cause  of 
complaint  that  his  former  transgressions  under 
the  same  law  are  brought  up  in  judgment  against 
him.  No  constitutional  objection  exists  to  such 
regulation  of  punishment.'^  Magulre  v.  State,  47 
Md.48& 

'*One  convicted  under  such  a  statute  cannot 
Justly  complain  that  his  former  transgressions 
have  been  brought  up  In  Judgment  against  him. 
He  knew,  or  Is  presumed  to  have  known,  before 
the  commission  of  the  second  offense,  all  the  pen- 
alties denounced  against  it;  and  if,  in  some  sense, 
the  additional  punishment  may  be  said  to  be  a  con- 
sequence of  the  first  offense  (inasmuch  as  there 
could  be  no  sentence  for  such  punishment  in  the 
absence  of  proof  of  the  first  conviction),  still  it  is 
not  a  necessary  consequence,  but  one  which  could 
only  arise  on  the  conviction  for  the  second  offense, 
and  one  therefore  which,  t)eing  fully  apprised  of  in 
advance,  the  offender  was  left  free  to  brave  or 
avoid."    Hand  v.  Com.  9  Qratt.  788. 

A  statute  is  not  the  less  a  police  regulation  be- 
cause it  requires  the  court  on  conviction  for  a  sec- 
ond offense  to  imprison  the  convict  not  less  than  a 
month  nor  more  than  a  year,  so  that  imprisonment 
Is  in  a  county  Jail  or  house  of  correction.  State  v. 
Hodgson,  66  Yt.  134. 

The  fact  that  the  provisions  of  the  Ohio  habitual 
criminal  act  of  May  4, 1885,  are  made  a  supplement 
to  the  statute  regulating  the  management  of  con- 
viota  in  the  penitentiary  rather  than  to  that  title 
of  the  Revised  Statutes  which  relates  to  crimes  and 
their  punishment  and  to  criminal  procedure.  Is  not 
sufficient  to  make  the  act  invalid  or  ineffectual.  It 
does  not  contemplate  the  creation  of  a  new  offense, 
but  merely  creates  a  class  of  convicts  whose  incor- 
rlgibiilty  has  been  established  by  a  series  of  convic- 
tions for  felonies,  and  is  therefore  placed  in  its  ap- 
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propriate  connection;  but  if  it  was  not  in  the  most 
appropriate  connection  it  would  t>e  immaterial,  if 
the  legislative  intent  was  apparent.  Blackburn  v. 
State,  50  Ohio  St.  428. 

An  ordinance  relating  to  places  where  intoxicat- 
ing liquors  are  sold  Is  not  unreasonable  or  unlaw- 
ful because  it  provides  a  fine  for  the  first  offense 
or  not  less  than  $60  nor  more  than  $200,  and  for 
each  subsequent  offense  not  less  than  $200  nor  more 
than  $600.  This  was  under  Ohio  Rev.  Stat.  8  1862, 
providing  that  a  fine  for  violation  of  an  ordinance 
not  exceeding  $60,  or  double  that  sum  for  a  repeti- 
tion of  the  offense,  should  not  bedeemed  unreason- 
able, but  that  where  a  greater  fine  is  imposed  the 
court  might  reduce  it  to  such  amount  as  it  may 
deem  reasonable.  The  court  holds  that  this  section 
doeft  not  mean  that  fines  greater  than  those  speci- 
fied should  in  all  cases  be  deemed  unreasonable, 
but  that  the  court  has  power  to  reduce  It  as  its  wis- 
dom and  Justice  may  dictate.  Alliance  v.  Joyce,  27 
Ohio  L.  J.  176. 

b.  Ex  poei.  facto  tatrs. 


The  other  cases  agree  with  Re  Millbr  in  holding 
that  the  constitutional  provision  against  ex  pant 
facto  laws  is  not  violated  by  a  statute  providing  tor 
increased  punishment  of  an  offense  because  of  a 
prior  conviction  of  a  like  offense,  even  if  the  prior 
conviction  was  had  before  the  statute  was  passed. 
Rand  v.  Com.  9  Oratt.  738;  Ex  jmrte  Qutlerrez.  45 
Cal.  429;  Roas*s  Case,  2  Pick.  166;  Riley *s  Case,  Id.  172;- 
People  V.  Raymond,  96  N.  Y.  SB,  Affirming  32  Hun,* 
128. 

So,  a  statute  designating  one  who  is  convicted  of 
a  felony  after  having  been  convicted  of  two  others 
an  habitual  criminal,  and  subjecting  him  to  long 
imprisonment  as  such,  is  not  ex  poRt  facto^  although 
by  its  terms  It  may  be  en  forced  against  one  whose 
former  convictions  occurred  before  its  passage. 
Com.  V.  Graves.  155  Mass.  168, 16  L.  R.  A. 256;  Sturte- 
vant  V.  Com.  158  Mass.  608;  Blackburn  v.  State, 
60  Ohio  St.  428. 

See  also  other  cases  in  I.  a,  siipra. 

But  a  statute  would  be  ex  po9t  facto  if  the  later 
offense  which  Is  to  be  punished  was  committed  be- 
fore the  statute  was  passed.  Rosses  Case,  and 
Riley  *s  Case,  supra. 

And  a  statute  imposing  an  additional  punishment 
for  a  second  or  third  offense  cannot  operate  on 
convictions  previously  had  to  increase  their  effect 
as  prior  sentences  for  the  purpose  of  making  a  sub- 
sequent offense  punishable  by  imprisonment  for 
life  in  case  the  prisoner  has  been  twice  before  con- 
victed of  offenses  punishable  by  imprisonment  at 
hard  lat>or  for  a  term  of  srears.  Ex  parte  White,  14 
Pick.  90. 

A  change  in  the  statute  pro\iding  additional 
punishment  because  of  prior  offenses,  which  merely 
changes  the  tribunal  which  shall  impose  punish- 
ment, does  not  constitute  an  ex  post  facto  law. 
Com.  V.  Phillips,  11  Pick.  28. 

Thus,  an  information  to  impose  additional  pun- 
ishment on  a  convict  because  of  prior  convictions 
may  be  authorized  by  the  legislature  to  be  prose- 
cuted  in  a  county  different  from  that  in  which  the 
convictions  were  had  and  in  which  the  crimes 
were  committed.    IhM, 

In  answer  to  a  contention  that  the  penalty  is 
made  greater  by  an  amending  statute,  inasmuch  as 
it  provides  for  doubUng  the  penalty  on  a  repetition 
of  the  offense,  the  court  says,  in  State  v.Wilbor,  IR. 
1. 199,  86  Am.  Dec.  245:  '*This  is  a  possible  contin- 
gency, but  not  an  Incident  of  the  sentence.  The 
respondent  may  again  violate  the  law,  but  this  de- 
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The  facts  are  stated  in  the  opinion. 

Mr.  Thomaa  E.  Barkworth  for  petiti- 
oner. ^ 

Mr.  Pred  A.  Maynard,  Attorney  Gen- 
eral, for  respondent. 


Moore,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner  is  serving  his  second  term  in 
the  state  prison  at  Jackson.  His  first  term  ex- 
pired April  1ft,  1898.    His  second  term  began 


pends  wholly  upon  bis  own  will.  It  is  not  a  rUrbt 
of  which  the  eentence  will  deprive  him,  nor  any  re- 
sult which  the  court  can  anticipate  or  which  it  can 
take  Into  consideration  as  a  part  of  its  sentence. 
It  cannot  consider  the  penalty  by  such  poeslble 
concin«rency  as  Increased.  To  do  so  would  be  to 
presume  that  the  breach  of  law  would  be  repeated, 
and  to  be  solicitous,  not  for  the  preservation  of  the 
rights  of  the  respondent,  but  to  guarantee  to  him 
impunity  In  wronrdoinff.  This  is  not  the  proper 
business  of  the  court." 

c.  Cntel  and  unuBiusl  punishment. 
It  Is  not  cruel  or  unusual  punishment  to  impose 
upon  a  convict  a  severer  sentence  for  a  second  or 
subsequent  offense  than  for  a  first  offense.  Moore 
V.  Missouri,  150  U.  S.  679,  40  L.  ed.  801,  Affirminir 
State  V.  Moore,  121  Mo.  614:  State  v.  Hodgson,  66  V t. 
134:  People  v.  Stanley,  47  Cal.  118, 17  Am.  Rep.  401. 

d.  Equal  protection  of  the  laios. 
A  person  Is  not  denied  the  equal  protection  of  the 
laws  by  imposing  upon  him  a  severer  punishment 
for  a  second  offense  than  Is  Imposed  for  the  first 
offense.    Moore  v.  Missouri,  supra. 

■e.  Second  punishment  or  jeopardy  for  the  name  of- 
fense. 

The  constitutional  provision  against  putting  a 
person  twice  in  Jeopardy  for  the  same  offenso  is 
not  violated  by  imposing  greater  penalties  upon 
persons  convicted  of  a  crime  if  they  had  been 
previously  convicted.  Moore  v.  Missouri,  150  0.  S. 
•673,  40  L.  ed.  801,  Affirming  Stato  v.  Moore,  ISl  Mo. 
^4;  Kelly  v.  People,  115  111.588,  66  Am.  Rep.  184: 
Ingalls  V.  State,  48  Wis.  647:  People  v.  Lewis,  66  Cal. 
401. 

The  increased  severity  of  punishment  for  a  sec- 
ond or  subsequent  offense  is  not  a  punishment  for 
the  same  offense  the  second  time.  Moore  v.  Mis- 
souri, supra:  People  v.  Stanley,  47  Gal.  113,^17  Am. 
Rep.  401:  People  v.  Lewis,  supra;  People  v.  McCar- 
thy. 46  How.  Pr.  07:  Ingalls  v.  State,  mpra;  Maguire 
V.  State,  47  Md.  486:  Ex  parte  White,  14  Pick.  00; 
Roes*s  Case,  i  Pick.  166:  Blackburn  v.  State,  50  Ohio 
at.  4S8:  Chenowltb  v.  Com.  11  Ky.  L.  Rep.  681,  \St 
€rim.  L.  Mag.  284:  Taylor  v.  Com.  8  Ky.  L.  Rep.  788: 
Boggs  V.  Com.  (Ky.)  6  8.  W.  M7. 

'"The  increased  severity  of  the  punishment  for 
the  subsequent  offense  is  not  a  punishment  of  the 
person  for  the  flret  offense  a  second  time,  but  a 
severer  punishment  for  the  second  offense,  be- 
cause the  commission  of  the  second  offense  is  evi- 
dence of  the  Incorrigible  and  dangerous  character 
of  the  accused,  which  calls  for  and  demands  a 
severer  punishment  than  should  be  Inflicted  upon 
the  person  guilty  of  the  first  crime."  Ingalls  v. 
State,  supra. 

It  is  said,  in  Rosses  Case,  supra,  that  the  punish- 
ment for  the  last  offense  committed  is  rendered 
more  severe  in  consequence  of  the  situation  into 
which  the  party  had  previously  brought  himself. 

The  prior  conviction  is  regarded  as  giving  a  char- 
acter of  increased  aggravation  to  the  subsequent 
offense.    Ex  parte  White,  fsupra. 

The  law  which  imposes  the  increased  punish- 
ment is  presumed  to  be  known  to  all  persons,  and 
is  intended  to  deter  those  so  inclined  ftt)m  the  fur- 
ther commission  of  crime.  State  v.  Moore,  supra: 
Raud  V.  Com.  0  Gratt.  788:  Maguire  v.  State,  47  Md. 
485. 

On  the  same  ground,  that  the  prior  offense  is 
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merely  matter  of  aggravation,  it  is  also  held  that  an 
Information  is  not  objectionable  as  charging  two 
offenses  merely  because  it  alleges  a  prior  convic- 
tion of  a  similar  offense.  People  v.  Boyle,  64  Gal. 
158. 

IL  Construction  and  effect  of  statutes. 
a.  In  oentraL 

The  construction  of  statutes  with  reference  to 
the  effect  of  offenses  and  con  victions antedating  the 
statutes  has  not  been  uniform. 

The  enhanced  punishment  for  a  subsequent  of- 
fense, provided  for  by  the  Alabama  act  of  Decem- 
ber 6. 1802,  fixing  penalties  for  violaUng  laws  as  to 
intoxicating  liquors,  is  construed  to  apply  only 
when  the  former  as  well  as  the  later  conviction 
has  been  had  since  the  act  took  effect,  and  not  to 
cover  the  case  of  a  second  conviction  thereafter, 
if  the  former  conviction  had  taken  place  before  the 
act  was  passed.    Carson  y.  State,  106  Ala.  86. 

So,  the  Connecticut  act  of  August  1, 1R86,  pro- 
viding larger  punishment  for  second  and  all  subse- 
quent convictions,  is  construed  to  be  applicable 
only  to  successive  convictions  under  the  new  law. 
The  court  had  no  occasion  to  inquire  whether  a 
statute  would  be  ex  post  facto  if  it  imposed  larger 
punishment  for  an  offense  subsequently  committed 
if  the  convict  had  been  convicted  before  the  pass- 
age of  the  act  of  a  similar  offense,  but  held  that  as 
a  provision  would  certainly  be  ex  post /octo  if  it  in- 
creased the  penalty  for  an  act  already  committed, 
the  provision  of  the  act  in  question  enlarging  pun- 
ishment for  a  first  offense  could  have  only  a 
prospective  effect,  and  the  provisions  as  to  punish- 
ment for  second  and  subsequent  convictions  were 
construed  to  relate  to  a  prior  conviction  under  the 
same  Uiw.    State  v.  Sanford,  67  Conn.  286. 

But  the  California  Penal  Code,  prescribing  addi- 
tional punishment  for  a  second  offense,  is  construed 
to  apply  to  the  punishment  of  all  offenses  there- 
after committed,  whether  the  prior  conviction  was 
before  or  af ter'the  statute  was  passed.  Ex  parte 
Gutierrez,  45  CaL  420, 

So,  the  Virginia  statute  providing  that  a  prior 
conviction  of  la  similar  offense  shall  aggravate  the 
punishment,  is  held  applicable  to  a  convicuon 
which  was  made  before  the  act  was  passed,  when 
the  subsequent  conviction  is  had  after  the  statute 
was  passed.    Rand  v.  Com.  0  Gratt.  788. 

The  same  is  true  of  New  York  Penal  Code.  •  688. 
People  v.  Raymond.  06  N.  T.  88,  Affirming  82  Hun, 
123. 

For  an  offense  committed  before  the  Massachu- 
setts act  of  1882  and  while  the  act  of  1827  was  in 
force,  a  conviction  had  after  the  act  of  1888  had  re- 
pealed the  act  of  1882  may  be  punished  with  the  ad- 
ditlonal  punishment  prescribed  by  the  act  of  18S7, 
because  of  prior  convictions.  Com.  v.  Mott,  21 
Pick.  482.    See  also  Com.  v.  Getchell.  infra^  U.  d. 

Under  Cal.  Penal  Code,  S  266,  subd.  2,  one  con- 
victed of  an  offense  which  for  a  first  commission 
thereof  is  punishable  by  imprisonment  in  the  state 
prison  for  any  term  less  than  five  years  Is  punish- 
able for  a  subsequent  conviction  by  imprisonment 
not  exceeding  ten  years.  People  v.  Douglass,  87 
Cal.  281. 

The  provision  of  Ely.  Gen.  Stat.  chap.  28,art.  1.  S12. 
for  the  confinement  In  the  penitentiary  for  life  of 
a  person  convicted  the  third  time  for  felony.  Is  en- 
forced In  Combs  v.  Com.  14  Ky.  L.  Bep.  246,  where  It 
is  said  that  on  proof  of  two  prior  convictions  of  a 
felony  such  punishment  Is  inevitable,  and  the  court 
could  do  no  less  than  so  Instruct;  and  the  Jury  on 
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February  10,  1894,  and  was  for  three  years. 
Act  No.  118,  Laws  1898.  took  effect  May  26, 
1893.  Section  83  of  that  act  provides  that 
convicts  who  shall  have  no  infractions  of  the 
rules  of  the  prison  against  them  shall  be  en- 


titled to  a  reduction  from  their  sentences  ac- 
cording to  a  certain  scale,  with  a  proviso  that  a 
convict  who  shail  be  serving  a  second  term  in 
said  prison  shall  be  entitled  to  a  less  favorable 
reduction.    If  the  provisions  of  this  act  are  ap- 


flDdiDff  the  present  offense  a  felony  was  bound  to 
render  the  verdict  In  pursuaooe  of  the  statute. 

So,  the  imposition  of  the  maximum  penalty  for 
the  8ub«equent  offense,  under  N.  Y.  Penal  Code,  | 
068,  II  the  convict  has  been  previously  convicted  of 
41  felony,  is  not  a  matter  of  discretion,  but  is  imper. 
ative.  People  v.  Raymond,  06  N.  Y.  38,  AfBrmin?  fS 
Hun,  123. 

And  if  a  verdict  of  conviction  for  a  third  felony 
finds  that  two  prior  convictions  of  felony,  with 
sentence  and  imprisonment  therefor,  as  alleged  in 
the  indictment,  had  been  imposed,  the  court,  after 
passing  sentence  of  imprisonment  for  a  specific 
term,  should,  under  the  Ohio  habitual  criminal  act 
of  May  4. 1885,  proceed  to  sentence  the  defendant 
to  imprisonment  for  his  natural  life.  Blackburn 
V.  State,  50  Ohio  St.  488. 

A  prisoner  convicted  of  larceny  upon  an  indict- 
ment after  former  conviction  may  be  sentenced  to 
transportation  under  9  Oeo.  lY.  chap.  54,  8  21.  Reg. 
V.  Byrne,  4  Oox,  C.  C.  248. 

The  enhanced  punishment  is  provided  for  a 
second  conviction  of  uttering  false  money  by  15 
Geo.  XL  chap.  28,  1 2,  and  also  for  committing  such 
4in  offense  twice  on  the  same  day  or  within  ten  days. 
King  V.  Tandy,  2  Leach,  C.  L.  888. 

A  prisoner  convicted  on  a  charge  of  false  pre- 
tenses, and  also  of  a  previous  conviction  of  felony 
^uly  charged  in  the  Indictment,  cannot  be  sen- 
tenced to  a  less  term  of  penal  servitude  than  seven 
years,  u  nder  27  &  28  Vict.  chap.  47,  S  2,  requiring  such 
=a,  sentence  on  conviction  of  an  offense  punishable 
with  penal  servitude  after  previous  conviction  of 
41  felony.    Queen  v.  Deane,  L.  R.  S  Q.  B.  Dlv.  305. 

A  previous  conviction  lor  felony  cannot  be 
charged  in  an  Indictment  for  obtaining  money 
uoder  false  pretenses  as  in  the  case  of  simple 
a  aroeoy,  under  UitZS  Vict.  chap.  96,  fi  116.  Reg.  v. 
Garland,  11  Oox,  C.  C.  224.  The  court  says:  '*We 
are  of  opinion  that  the  statute  does  not  intend  to 
lUlow  a  previous  conyictlon  for  felony  to  be 
charged  in  an  indictment  for  felony.  That  has  been 
dooe  here,  and  our  powers  do  not  extend  to  amend- 
ing tbeindlctmeni;." 

b.  Uitrd  and  subsequent  offenses. 

A  life  sentence  for  third  conviction  under  Ky. 
Geo.  Stat.  chap.  28,  art.  1,  S 12,  is  none  the  less  to  be 
Imposed  because  three,  and  not  merely  two,  prior 
•oooviotlons  are  alleged  and  proved.  Taylor  v.  Com. 
3  Ky.  L.  Rep.  783. 

Tbe  imposition  of  an  additional  punishment  for  a 
«ecoocl  offense  will  not  prevent  imposing  additional 
punisbment  for  a  third  offense.  Plumbly  v.  Com. 
2  Met.  413. 

Tbe  fact  that  on  a  prior  conviction  there  was  a 
sentence  of  the  prisoner  as  a  common  and  notori- 
ous tbief  does  not  prevent  imposing  upon  him  in 
case  of  a  subsequent  conviction  an  additional  pun- 
istameDt  because  of  the  prior  conviction.    12>id. 

So,  the  fact  that  a  conviction  of  an  offense  has 
been  relied  upon  to  aggravate  a  later  offense  does 
not  prevent  relying  upon  it  again  to  aggravate  a 
still  later  offense  during  tbe  same  year,  under  Mass. 
Pu  t>.  Hcat.  chap.  207,  S  27,  providing  that  a  male  per- 
son guikty  of  drunkenness,  if  convlctedlof  a  lilce  of- 
fense twice  before  within  the  next  preceding 
twelve  months,  shall  be  subject  to  a  greater  penalty 
than  for  a  first  or  second  conviction.  The  first  or 
aeeond  oiTense  is  a  distinct  offense,  although  relied 
on  to  a^arravate  tbe  third,  and  it  may  be  again  re- 
lied on  to  aggravate  a  fourth  or  fifth  offense  com- 
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mitted  within  tbe  year.  Com.  v.  Hughes,  183  Mass. 
496. 

As  to  the  effect  of  third  and  ^subsequent  sen- 
tences to  make  one  an  habitual  criminal,  see  also 
Blackburn  ,v.  State,  Com.  v.  Graves,  and  Bturtevant 
V.  Com.  supra^  I.  b, 

A  sentence  imposed  as  for  a  third  offense  under 
information  manifestly  filed  with  the  (Intent  of 
charging  a  third  offense  under  How.  Stat.  (Mich.) 
9  0425,  cannot  be  sustained  under  fi  9141,  as  a  sen- 
tence for  a  second  offense,  as  it  is  not  possible  to 
say  what  penalty  the  court  would  have  imposed 
for  a  second  conviction.  People  v.  Bllsworth,  68 
Mich.  486. 

c.  Conditions  cls  to 'prior  conviction  before  commiS' 
sion  of  liUer  offense. 

The  general  doctrine  on  the  subject  is  thus  ex- 
pressed by  the  supreme  court  of  Texas:  "All  the 
states  of  the  American  D  nion  that  have  adopted 
the  penitentiary  system  make  provision  for  the  ref- 
ormation of  offenders  by  increasing  tbe  punish- 
ment for  second  and  subsequent  convictions. 
Many  of  the  Codes  of  the  different  states  declare 
in  express  terms  that  before  the  party  can  be 
visited  with  the  increased  penalty  it  must  appear 
that  the  subsequent  offense  was  committed  after 
the  conviction  of  the  former  offense.  Though 
differing  in  language  the  same  principle  runs 
through  them  all,  and  we  are  not  permitted  to  sup- 
pose that  our  legislature  intended  to  introduce  a 
principle  entirely  out  of  harmony  with  the  gen- 
eral system  by  visiting  the  increased  punishment 
upon  an  offender  who  has  never  had  an  opportu- 
nity of  reformation  from  experiencing  the  benef- 
icent discipline  of  the  law."  Long  v.  State,  86 
Tex.  6. 

'*Where  a  statute  makes  a  second  offense  felony 
or  subject  to  a  heavier  punishment  than  the  first.  It 
is  always  implied  that  such  second  offense  ought  to 
be  committed  after  a  conviction  for  the  first; . . .  for 
the  gentler  method  shall  first  be  tried,  which  per- 
haps may  prove  effectual."  This  statement  from  1 
Hawkins,  P.  C.  chsp.  40,  9  8,  is  quoted  and  adopted 
by  tbe  court  iu  People  v.  Butler,  8  Cow.  847,  con- 
struing tbe  New  York  act  of  1819,  Sess.  42.  chap.  24A, 
8  4,  to  provide  for  enhanced  penalty  for  a  second 
offense  of  petit  larceny  only  when  such  offense  is 
committed  after  prior  conviction.  The  court  says 
the  language  of  this  statute  has  prevailed  in  vari- 
ous acts  through  a  series  of  revisals  and  relations 
to  different  offenses.  Some  of  them  explicitly  re- 
fer to  persons  a  second  time  convicted,  and  the 
court  concludes  that  the  difference  of  phraseology 
is  entirely  accidental,  that  the  legislature  meant 
the  same  thing  In  each  statute;  that  is,  that  a  con- 
viction should  precede  tbe  second  offense. 

And  in  Kentucky  the  words  "convicted  a  second 
time  of  felony"  and  "convicted  a  third  time  of 
felony,"  In  Ky.  Stat.  9 1130,  providing  for  increased 
punishment  of  persons  thus  convicted,  must  be  re- 
stricted to  felonies  committed  subsequent  to  the 
dates  of  the  convictions  relied  on  to  effect  the  in- 
creased penalty,  for  otherwise  no  locus pcmitentios 
would  be  afforded  to  the  accused.  The  court  says 
that  the  reformatory  object  of  the  statute,  namely, 
to  provide  deterrent  from  future  crime,  would  not 
be  effected  by  a  construction  which  gives  to  the 
offender  no  opportunity  to  reform.  Brown  v. 
Com.  (Ky.)  37  S.  W.  496. 

So,  in  Virginia  a  subsequent  offense  must  have 
been  committed  after  a  prior  conviction  in  order 
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plied  to  the  petitioner,  and  be  is  treated  as  now 
serving  his  second  term,  his  term  will  not  ex- 
pire until  November  16  of  this  year,  but,  if 


he  is  treated  as  though  serving  his  first  term,, 
he  is  now  entitled  to  bis  release. 
It  is  claimed  that  to  regard  the  petitioner  as 


to  Justify  the  inoreased  puDishment  for  a  second 
offense  under  1  Va.  Rev.  Code  1792,  chap.  107,  8  4« 
Com.  V.  Welsh,  2  Va.  Cas.  57. 

And  af^lD,  the  provision  for  additional  punish- 
ment of  ooe  who  "bad  been  before  wo tenced  in  the 
United  States  to  a  like  punishment,"  made  in  Va. 
Code  1849,  chap.  199,  S  26,  is  construed  In  accordance 
with  the  flreneral  policy  of  such  statutes  to  be  ap- 
plicable only  to  cases  in  which  the  prior  conviction 
preceded  the  commission  of  the  offense  for  which 
the  Increased  punishment  1b  to  be  imposed.  Rand 
V.  Com.  9  Gratt.  788. 

Lilcewlse  in  Massachusetts  to  render  a  person  lia- 
ble to  the  additional  and  aggrravated  punishment 
pre8cr1t>ed  for  a  second  conviction  by  Mass.  Stat. 
1852.  chap.  822,  S  7,  his  subsequent  offense  must  have 
been  committed  after  a  conviction  for  the  prior 
offense.    Com.  v.  Daley,  4  Gray,  209. 

But  for  the  purpose  of  coosiderinff  a  later  con- 
viction the  third  one  two  convictions  at  one  and 
the  same  term  of  the  same  court  for  two  distinct 
larcenies  or  other  crimes,  each  of  which  is  punish- 
able by  confinement  to  hard  labor  for  a  term  of 
years,  are  two  convictions  within  the  meaninir  of 
the  Massachusetts  statute  of  1827,  as  much  as  if  they 
bad  been  at  different  terms  of  different  courts. 
Com.  V.  Phillips,  11  Pick.  28. 

Under  such  a  statute  a  person  convicted  on  three 
counts  of  one  indictment  cannot  be  sentenced 
under  the  second  and  third  as  in  case  of  second  and 
third  convictions,  because  the  fact  of  prior  con- 
viction must  be  averred  In  the  indictment  and 
proved.    Tuttle  v.  Com.  2  Gray,  605. 

So,  a  sentence  as  for  a  second  offense  cannot  be 
imposed  on  conviction  of  a  second  sale  immediately 
after  the  conviction  of  a  prior  sale,  where  the  in- 
dictment did  not  charge  that  it  was  a  second  of- 
fense.   Ranch  v.  Com.  78  Pa.  49a 

d.  Conditions  a«  to  execution  of  or  relief  from  prior 
aentence  before  committsion  of  later  offenK, 

According  to  the  doctrine  expressed  in  the  pre- 
ceding division  (II.  c),  the  statutes  contemplate  a 
trial  of  penal  discipline  as  a  means  of  reforming 
the  criminal  before  rendering  him  liable  to  more 
severe  punishment  for  the  second  offense.  There- 
fore some  statutes  require  that  the  end  of  such 
discipline  mupt  have  been  reached  either  by 
compliance  with  the  sentence  or  by  exercise  of 
executive  clemency  before  the  commission  of  an- 
other offense  will  Incur  an  enhanced  penalty  be- 
cause of  the  prior  conviction.  But  other  statutes 
make  a  prior  conviction  the  only  condition.  For 
some  of  these,  see  cases  in  last  preceding  division, 
although  in  'them  the  present  question  was  not 
raised. 

But  in  Kansas  it  is  expressly  held  that  satisfac- 
tion of  the  sentence  to  pay  a  fine  lor  a  first  offense 
by  payment  of  fine  or  pardon  Is  not  necessary  for 
the  purpose  of  having  the  former  conviction  con- 
sidered to  increase  the  penalty  for  a  subsequent 
offense.    State  v.  Voimer,  6  Kan.  379. 

One  who  had  been  twice  convicted  but  discharged 
only  once  prior  to  MafeS.  Stat.  1882,  chap.  73,  which 
provided  .that  additional  punishment  because  of 
prior  convictions  should  t)e  given  when  the  pris- 
oner had  been  twice  discharKed  from  such  a  sen- 
tence previously,  may  after  the  repeal  of  that  stat 
ute  have  additional  punishment  Imposed  upon  him 
under  Mass..  Stat.  1827,  chap.  118,  which  provided 
for  additional  punishment  of  one  who  had  been 
twice  convicted  and  sentenced,  as  this  statute  was 
merely  suspended,  and  not  repealed,  by  that  of 
\832.    Com.  V.  Getchell,  16  Pick.  453.    See  also  Com. 

Mott,  aupra^  II.  a. 
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Under  an  Information  which  alleges  two  prior- 
convictions  for  the  same  offense  but  only  one  sen- 
tence, defendant  cannot  be  sentenced  as  for  a  third, 
offense,  under  How.  Stat.  (Mich.)  fi  9426,  providing 
for  heavier  punishment  of  a  convict  twice  before 
'"sentenced"  to  Imprisonment  at  hard  labor  for  a 
certain  period.    People  v.  Ellsworth,  68  Mich.  496. 

Either  a  pardon  or  discharge  must  be  averred  in 
the  indictment  for  a  second  offense  alter  prior  con- 
viction and  discharge  by  pardon  or  otherwise, 
under  2  N.  Y.  Rev.  Stat.  684,  2d  ed.  8  9.  Stevens  v. 
People,  1  Hill,  281. 

So,  an  averment  not  only  of  a  conviction  but  of  a 
discharge,  either  upon  pardon  or  the  expiration  of 
the  sentence,  in  an  Indictment  under  2  N.  Y.  Rev. 
Stat.  690.  S  8,  Is  declared  necessary  In  Wood  v.  Peo- 
ple, 63  N.  y.  611. 

In  Gibson  v.  People,  6  Hun.  642,  an  averment  of 
this  was  held  sufficient  although  not  in  the  exact 
words  of  the  statute. 

So,  in  Missouri  it  must  appear  that  the  defendant 
has  complied  with  the  former  sentence,  and  also 
that  he  has  been  discharged  therefrom.  State  v.. 
Austin,  118  Mo.  538;  SUte  v.  Loehr,  93  Mo.  108. 
(Both  of  these  cases  involved  the  sufficiency  ot  the 
allegations  of  these  facts.) 

Mere  lapse  of  time  does  not  authorize  the  pre- 
sumption that  a  person  previously  convicted  has 
been  imprisoned  and  discharged  upon  the  expira- 
tion of  the  term  for  which  he  was  sentenced  m>  as- 
to  cast  upon  him  on  trial  for  a  second  offense  the 
burden  of  proving  that  he  was  not  discharged 
either  by  pardon  or  upon  the  expiration  of  his  sen- 
tence. He  may  have  escaped,  or  the  Judgment 
may  have  been  arrested  or  reversed,  or  he  may 
have  been  discharged  upon  habeas  corpus:  and  as 
there  are  other  means  and  processes  by  which  be 
might  be  discharged  or  found  at  liberty.  It  is  error 
for  the  court  to  assume.  In  theabsence  of  evidence, 
that  he  was  discharged  upon  the  expiration  of  the 
term  of  imprisonment  and  therefore  liable  to  con- 
viction for  the  aggravated  offense.  Wood  v.  Peo- 
ple, 63  N.  Y.  611. 

e.  Effect  of  pardon  of  prior  offense. 

In  a  considerable  number  of  states  the  statutes 
expressly  provide  for  the  enhanced  punishment  for 
a  crime  committed  after  conviction  of  a  prior  of- 
fense and  a  discharge  therefrom  by  pardon  or 
otherwise.  Bee  cases  mpra  in  division  last  pre- 
ceding. 

Where  the  statutes  make  no  reference  to  a  pardon 
of  the  prior  offense  there  is  room  for  doubt  as  to 
the  effect  of  such  pardon  to  prevent  considering 
the  prior  offense  for  the  purpose  of  more  severely 
punishing  a  subsequent  crime. 
Such  a  doubt  was  suggested  in  a  Pennsylvania  case. 
There  an  application  by  the  district  attorney  for 
the  imposition  of  double  the  ordinary  punishment 
because  of  prior  conviction  was  withdrawn  because 
of  the  fact  that  the  governor  had  pardoned  the  de- 
fendant for  his  first  offense,  whereupon  the  court 
said:  "Upon  reflection  I  do  not  feel  disposed  to 
sen  cenoe  the  prisoner  as  for  a  second  offense.  It  is 
at  least  questionable  whether  It  could  be  done  le- 
gally in  view  of  the  pardon.  Without,  however, 
deciding  this  point.  It  is  sufficient  to  say  that  it 
would  seem  to  be  a  harsh  administration  of  the- 
law  to  visit  the  prisoner  with  any  of  the  conse- 
quences of  an  offense  for  which  he  has  received  a 
full  and  free  pardon  from  the  governor."  Com.  v. 
Morrow,  9  Pblla.  683. 

In  Virginia  it  is  expressly  decided  that  pardon  of 
the  first  offense  takes  away  the  right  to  inflict  ad- 
ditional punishment  for  a  second  offense  under  Va. 
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now  serving  his  second  term  is  to  apply  ex 
post  facto  legislation  to  him,  and  subject  him 
to  additional  punishment  for  a  crime  which  he 


has  fully  expiated,  under  the  laws  existing  at 
the  time  of  its  occurrence.  Counsel  cite  GcU- 
der  V.  Bull,  3  U.  8.  8  Dall.  886, 1  L.  ed.  648; 


Ckxle  1806,  chap.  19S,  •  25,  providlDR  that  a  convict 
sentenced  to  the  penitentiary  shall  have  five  years 
added  to  his  term  if  it  is  proved  that  he  has  before 
been  sentenced  in  the  United  States  to  a  like  pun- 
ishment. £dward8  v.  Com.  78  Va.  89.  49  Am.  Rep. 
877.  The  court  sasrs  pardon  relieved  the  defendant 
not  only  "of  the  punishment  annexed  to  the  of- 
fense for  which  he  had  been  convicted,  but  of  all 
penalties  and  consequences  except  political  dis- 
abilities ffrowinff  out  of  his  conviction  and  sen- 
tence. One  of  those  consequences  was  the  liability 
to  which  it  subjected  him  to  receive  the  additional 
punishment  prescribed  by  the  statute  in  case  he 
should  be  afterwards  sentenced  to  the  penitentiary 
in  this  state.  And  that  additional  punishment  has 
been  Imposed  in  this  case,  not  by  reason  of  the 
sentence  for  the  second  olfense  alone,  but  in  con- 
sequence of  that  sentence  and  the  sentence  in  the 
former  case.  Both  causes  must  exist  together  to 
produce  the  effect  contemplated  by  the  statute;  in 
the  absence  of  either,  no  case  is  made  for  the  im- 
position of  the  additional  punishment  the  statute 
prescribes.  But  as  the  first  offense  was  in  leiral 
contemplation  blotted  out,  and  its  consequences 
removed  by  the  pardon  of  the  frovernor.  it  must 
be  regarded  for  the  purposes  of  this  case  as  though 
It  had  never  been  committed." 

But,  on  the  other  hand,  it  is  decided  in  Kentucky 
that  a  pardon  of  a  convict  does  not  prevent  his 
conviction  from  beiufr  considered  to  enhance  the 
penalty  of  an  offense  subsequently  committed, 
where  the  statute  provides  for  increased  punish- 
ment on  a  second  conviction.  Mount  v.  Com.  2 
Duv.  94.  The  court  says:  "The  pardon  relieved  the 
convict  of  the  entire  penalty  Incurred  by  the  of- 
fense pardoned,  and  nothin«r  else  or  more.  It 
neither  did  nor  could  relieve  from  any  penal  con- 
sequence resultlnir  from  a  different  offense  com- 
mitted after  the  pardon  and  never  pardoned.  The 
increased  punishment  prescribed  by  statute  for  the 
subsequent  offense  was  no  part  of  the  penal  con- 
sequences of  the  first  offense  but  applied  exclu- 
sively to  the  last  as  airfirravated  by  its  repetition  of 
the  same  crime.  The  legislature,  as  required  by 
Justice  and  policy,  ought  to  have  provided  a  severer 
punishment  for  repeated  than  for  only  one  crime; 
and  whether  it  had  done  so  by  duplicating  for  a 
second  offense  the  punishment  of  the  first,  or  by 
any  other  measure  of  augmentation,  cannot  be  ma^ 
terial.  In  any  aspect  the  augmented  punishment 
is  for  the  last  and  not  at  all  for  the  first  offense; 
and,  of  course,  a  pardon  of  the  first  could  in  no 
way  or  degree  operate  as  a  pardon  of  the  last  of- 
fense or  remission  of  any  portion  of  the  punish- 
ment denounced  for  perpetration  of  it." 

It  is  plain  that  the  reasoning  of  the  Kentucky 
court  Is  in  harmony  with  all  the  decisions  which 
gostain  these  statutes  against  constitutional  objec- 
tions, as  they  all  proceed  on  the  theory  that  the  en- 
hanced penalty  is  not  in  any  sense  a  new  punish- 
ment for  the  prior  offense.  If  it  were  the  statutes 
would  violate  the  constitutional  provisions  con- 
sidered at  the  beginning  bf  this  note.  But  if  the 
statutes  ai«  to  be  upheld  on  the  ground  that  the 
enhanced  penalty  is  not  a  new  or  additional  pun- 
ishment of  the  prior  offense,  a  pardon  of  that  of- 
fense does  not  relieve  from  that  penalty.  The  ad- 
mirable statement  of:  the  matter  by  the  Kentucky 
court,  which  is  above  quoted,  seems  to  be  con- 
clusive. 

In  agreement  with  this  doctrine,  it  is  held  in  a 
New  York  case  that  a  pardon  by  the  governor  of 
another  state  of  a  person  there  convicted  of  an 
offense  will  not  prevent  the  effect  of  such  former 
oonviotioo  from  operating  under  the  New  York 
34  L.  R.  A« 


statute  to  make  him  liable  to  an  Increased  punish- 
ment for  a  subsequent  offense  in  New  York.  Peo- 
ple V.  Price,  68  Hun,  186. 

f .  Effect  of  appeal  or  writ  of  error  to  review  prior 

eonxHctitm. 

An  adjudication  that  a  Judgment  of  conviction 
for  a  first  offense  was  erroneous  will  make  neces- 
sary the  reversal  of  a  Judgment  imposing  an  addi- 
tional punishment  on  the  same  person  in  sentenc- 
ing him  for  a  second  offense  when  writs  of  error 
have  been  taken  from  both  judgments.  Hopkins 
v.  Com.  8  Met.  400;  Hutchinson  v.  Com.  4  Met.  860. 

A  pending  appeal  from  the  former  conviction 
suspends  its  effect  as  such  for  the  purpose  of  in- 
creasing the  punishment  for  the  second  offense. 
State  V.  Volmer.  6  Kan.  879. 

So  will  a  pending  writ  of  error  and  supersedeas. 
White  V.  Com.  79  Va.  611. 

g.  Effect  of  prior  conviction  in  other  state  or  eoun- 

try. 

A  prior  conviction  in  another  state  is  not  the 
ground  of  increased  punishment  for  the  offense  of 
petit  larceny  under  2  N.  Y.  Rev.  Stat.  099,  fi  9,  pro- 
viding in  general  terms  for  such  punishment  of 
persons  who  have  been  convicted  without  in  terms 
confining  the  first  conviction  to  that  state.  People 
V.  Caesar,  1  Park.  Crim.  Rep.  646.  This  construction 
is  supported  by  the  fact  that  there  is  an  express 
provision  In  regard  to  felonies  as  to  the  effect  of 
prior  conviction  in  any  of  the  United  States  or  in 
any  district  or  territory  thereof  or  in  any  foreign 
country. 

So,  a  plea  of  guilty  to  an  indictment  which  al- 
leges a  prior  conviction  In  another  state  will  not 
sustain  a  sentence  as  for  a  second  offense,  where  the 
statute  provides  such  punishment  only  for  prior 
convictions  in  the  state.    People  v.  Caesar,  supra. 

But  this  question  depends,  of  course,  upon  the 
statutory  provisions.  Some  statutes,  like  that  of 
Virginia  construed  in  Edwards  v.  Com.  78  Va.a9,49 
Am.  Uep.  877,  and  Rand  v.  Com.  9  Grait.  738,  apply 
to  persons  "before  sentenced  in  the  United  States  " 
to  a  like  punishment. 

So,  the  New  York  Penal  Code,  %  688,  construed  in 
People  V.  Price,  68  Hun,  185,  AflSrmed  119  N.  Y.  660, 
mem.  applies  to  persons  "convicted  under  the  laws 
of  another  state,  government,  or  country." 

So,  Mass.  Stat.  1887,  chap.  486,  upheld  in  Com.  v. 
Graves,  156  Mass.  163, 16  L.  R.  A.  256,  deems  those 
habitual  criminals  who  have  been  twice  convicted 
and  sentenced  to  prison  for  terms  not  less  than 
three  years  each,  providing  that  at  least  one  such 
conviction  and  sentence  shall  have  been  m  Massa- 
chusetts. 

Other  statutes  contain  similar  provisions,  but  no 
attempt  is  made  to  collect  them  here  except  so  far 
as  they  have  k)een  passed  upon  by  the  courts. 

h.  What  prior  sentence  must  have  been, 
A  sentence  as  a  common  and  notorious  thief  pur- 
suant to  Mass.  Stat.  1804,  chap.  143,  fi  3,  although  it 
may  have  been  upon  three  simple  larcenies,  neither 
of  which  would  separately  be  punishable  by  hard 
latx>r  for  more  than  one  year,  is  a  sentence  for  an 
offense  punishable  by  confinement  to  hard  labor 
for  a  term  of  years,  within  the  meaning  of  Mass. 
Stat.  1887,  chap.  118,  fiS  19,  20,  relating  to  additional 
punishment  for  successive  convictions.  Ex  parte 
White,  14  Pick.  90. 

**Any  term  of  years"  for  which  a  person  may 
have  been  sentenced  within  the  meaning  of  Mass. 
Stat.  1817,  chap.  176,  SS  5, 6,  and  1827,  chap.  118,  M 19, 
20,  providing  that  on  such  sentence  of  a  person 
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Fletcher  v.  Peck,  10  U.  S.  6  Cranch.  87.  8  L. 
ed.  162:  Cummings  v.  Missouri,  76  U.  8.  4 
Wall.  277,  18  L.  ed.  356;  Ex  parte   Garland, 


71 U.  8.  4  Wall.  888,  18  L.  ed.  366;  Be  Waish, 
87  Mich.  466;  Re  Canjield,  98  Mich.  644.  We 
do  not  thinkany  of  these  cases  sustalD  the  claim 


previously  sentenced  to  a  like  punishment  an  ad- 
ditional penalty  should  X)e  Imposed,  must  be  con- 
straed  to  mean  a  period  of  time  not  less  tban  two 
years,  and  therefore  inapplicable  to  a  sentence  for 
larceny  without  airgrravation  to  an  amount  less 
than  $100,  which  is  punishable  by  imprisonment 
for  not  more  tban  one  year.  Ex  parte  Seymour, 
14  Pick.  40:  Ex  parte  Stevens,  Id.  94. 

But  it  is  sufficient  that  the  crime  for  which  the 
sentence  is  to  be  imposed  is  punishable  by  confine- 
ment to  hard  labor  for  a  term  of  years,  although 
the  sentence  for  the  former  conviction  must  have 
been  actually  made  for  not  less  than  two  years. 
The  words  *^ntenced  to  a  like  punishment"  mean 
not  only  a  sentence  to  confinement  to  hard  labor 
but  for  a  *term  of  years."  Ex  parte  Dick,  14  Pick. 
86. 

Under  the  act  of  1882  the  provision  is  changed 
from  '^any  term  of  years"  to  "more  than  one  year." 
Kx  parte  Stevens,  supra. 

The  word  ^'prison,"  as  used  in  Mass.  Stat.  1887, 
chap.  485,  6  1,  relating  to  the  effect  of  prior  sen- 
tence and  commitment  to  prison,  is  not  limited  in 
Its  meaning  to  the  state  prison,  but  includes  all 
places  of  imprisonment  for  crime,  and  therefore 
the  statute  does  not  discriminate  between  the  ef- 
fect of  prior  sentences  to  state  prison  and  those  to 
Jails  or  houses  of  correction.  Sturtevant  v.  Com. 
158  Mass.  698. 

i.  Similarity  or  idetitUy  of  prior  and  subsequent 
offenses. 

The  prior  and  subsequent  offenses  need  not  be  of 
the  same  character  or  grade  under  N.T.  Penal  Code, 
8  088,  to  make  one  who  has  boen  convicted  within 
the  state  of  a  felony  liable  on  conviction  of  a  sub- 
sequent crime  to  the  maximum  penalty  that  could 
be  imposed  for  such  crime  as  a  first  offense. 
Therefore,  one  who  had  previously  committed  the 
offense  of  forgery  in  the  third  degree  must,  on  the 
subsequent  conviction  of  forgery  in  the  first  de- 
gree, be  sentenced  to  imprisonment  for  life,  that 
being  the  maximum  penalty  for  forgery  in  the 
first  degree.  People  v.  Raymond,  96  N.  Y.  88,  Af- 
firming 32  Hun,  123. 

And  the  former  convictiou  need  not  have  been 
for  the  same  crime  as  that  for  which  the  subse- 
quent conviction  is  had  in  order  to  permit  the  im- 
position of  the  enhanced  penalty  because  of  prior 
conviction  under  the  Illinois  act  of  June  S2, 1888, 
providing  that  one  convicted  of  either  of  certain 
specified  crimes  may  have  the  enhanced  penalty 
imposed  on  subsequent  conviction  of  any  of  said 
crimes.  Kelly  v.  People,  116  IlL  688,  66  Am.  Kep. 
184. 

But  previous  convictions  for  felonies  must  be 
for  offenses  which  were  in  themselves  penitentiary 
•offenses,  and  not  made  so  merely  because  of  re- 
peated convictions  and  sentences  for  offenses 
which  would  otherwise  be  misdemeanors,  in  order 
to  permit  a  life  sentence  under  Va.  Code  1887, 
49  ^06,  8006,  providing  for  such  sentences  of  con- 
victs twice  previously  sentenced  to  the  penitenti- 
ary.   Stover  V.  Com.  92  Va.  780. 

A  former  conviction  for  selling  liquors  was  held, 
in  Scot  V.  Turner,  1  Root,  168,  to  be  insufficient  to 
Justify  an  increased  punishment  on  a  subsequent 
conviction  for  selling  victuals,  hay,  etc,  without 
Jioeose,  because  this  was  a  different  offense. 

A  conviction  of  breaking  and  entering  a  build- 
ing in  the  night-time  and  stealing  therefrom  is  not 
«»/tii  a  conviction  of  larceny  as  will  Justify  thesen- 
f  a  person  subsequently  convicted  of  lar- 
common  and  notorious  thief  under  the 
setts  statute  (Rev.  Stat.  chap.  126,  |  19). 
A. 


The  gist  of  the  prior  offense  in  such  case  is  the 
burglary.    Kite  v.  Com.  11  Met.  68L 

A  sentence  on  conviction  under  an  indictment 
charging  burglary,  and  also  larceny  in  a  separate 
count,  where  the  conviction  is  for  the  whole  charge 
laid  in  the  indictment,  is  presumed  to  be  lor  the 
burirlary,  merging  the  larceny  therein,  so  that  it 
will  not  constitute  a  conviction  for  larceny  within 
the  meaning  of  the  statute  providing  that  on  sub- 
sequent convictions  for  larceny  a  person  may  be 
sentenced  as  a  common  and  notorious  thief.    JMd. 

A  conviction  on  a  combined  charge  of  house 
breaking  and  Uiroeny  is  not  to  be  considered  as  for 
one  of  ''three  distinct  larcenies"  which  will  render 
a  party  liable  to  be  adjudged  a  common  and  noto- 
rious thief,  under  Mass.  Rev.  Stat.  chap.  126,  fi  19. 
Com.  V.  Hope,  22  Pick.  1. 

Under  Mass.  Pub.  Stat.  chap.  216,  S  8,  providing 
that  a  sentence  may  be  either  to  fine,  or  to  im- 
prisonment only  if  the  prisoner  shows  that  he  has 
not  been  before  convicted  of  a  similar  offense,  a 
prior  conviction  of  an  offense  against  the  same 
statute  is  none  the  less  for  a  similar  offense  because 
at  the  time  of  its  commission  the  penalty  was  dif- 
ferent. The  whole  punishment  to  be  Imposed  is 
for  the  later  offense.   Com.  v.  Marchand,  156  Mass.  8. 

The  effect  of  the  ruling  in  this  case  is  that  the 
statute  bears  more  heavily  upon  future  offenses 
by  previous  offenders  than  upon  first  offenses,  so 
far  that  no  discretion  is  given  to  mitigate  the  stat- 
utory penalty  in  the  former  case  as  it  is  in  the 
latter. 

The  provision  of  Mass.  Rev.  Stat  chap.  1^,  §  17, 
for  adjudging  a  person  to  be  a  common  utterer  of 
counterfeit  coin  if  convicted  three  times  at  the 
same  term  of  court  for  such  offenses,  or  if  con- 
victed of  such  an  offensecommitted  after  a  previous 
conviction,  does  not  apply  where  a  person  is  twioe 
convicted  at  the  same  term  of  uttering  counterfeit 
coin,  and  also  convicted  of  having  such  coin  in  his 
possession  with  intent  to  utter  it  as  genuine.  Mur- 
ray V.  Com.  18  Met.  614. 

j.  Procedure. 

1.  In  generals 

The  fact  of  a  previous  conviotion  maybe  set 
forth  in  a  prosecution  by  information  as  well  as  by 
indictment  in  order  to  have  enhanced  punishment 
imposed  on  account  of  the  repetition  of  the  offense 
under  Cal.  Penal  Code,  6  666.  People  v.  Carlton.  67 
Cal.659. 

The  sufficiency  of  allegations  in  indictments  or 
informations  charging  prior  convictions  is  a  mat- 
ter not  included  in  this  note. 

Under  the  BngUsh  statute,  16  Geo.  II.,  ohap.  28, 
8  2,  providing  severer  punishment  for  uttering 
false  money  if  it  is  done  twice  on  the  same  day  or 
within  ten  days,  the  two  facts  of  uttering  twioe  in 
the  time  limited  should  be  united  in  one  count  as  a 
single  charge.    King  v.  Tandy.  2  Leach,  C.  L.  888. 

Alternative  proceedings  are  provided  for  by 
the  Massachusetts  statute  either  to  aver  a  former 
conviction  or  convictions  in  an  indictment  and 
have  the  whole  punishment  awarded  in  a  sentence 
thereon,  or,  in  the  absence  of  such  an  averment, 
to  file  a  subsequent  information  to  have  the  addi- 
tional punishment  imposed.  Plumbly  v.  Com.  2 
Met.  418. 

But  both  these  proceedings  cannot  be  taken. 
IMd. 

The  provision  for  solitary  imprisonment,  made 
by  Mass.  Rev.  Stat.  chap.  188,  §  8,  in  case  a  convict 
is  sentenced  to  state  prison,  does  not  apply  to  ad- 
ditional sentences  awarded  upou  information 
against  those  who  have  been  previously  oonvioted 
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of  counsel  for  the  petitioner.  It  is  held  in 
8  U.  8.  8  Dall.  supra,  that  the  legislature  may 
declare  new  crimes,  and  establish  rules  of  con- 


duct in  future  cases.  In  10  U.  8.  6  Cranch. 
supra,  an  ex  post  facto  law  wa9|deflned  to  be  one 
which  renders  an  act  punishable  in  a  manner 


and  seotenoetL  The  latter  is  only  tbe  oompletioo 
or  fllUoflr  np  of  the  former  sentence.  Bump  v. 
Gom.  8  Met.  68S. 

After  sentence  for  a  third  offense  under  an  in- 
dictment recitinir  two  former  convictions  which 
are  found  by  tbe  verdict,  it  must  be  assumed  that 
the  additional  punishment  because  of  the  prior 
conviction  was  embraced  in  the  sentence  awarded, 
and  no  information  will  afterward  lie  to  award  any 
additional  punishment  because  of  them.  Com.  v. 
Phillips,  11  Pick.  28. 

Where  an  indictment  for  a  third  offense  recites 
two  former  convictions  and  sentences  to  a  state 
prison,  and  this  is  supported  by  proof,  tbe  addi- 
tional punishment  prescribed  by  tbe  Blassacbusetts 
statute  ouffht  to  be  included  in  the  sentence  then 
passed  upon  the  convict,  and  cannot  le^rally  be 
awarded  on  a  subsequent  information  against  him. 
Plumbly  V.  Ck>m.  supra. 

An  information  for  additional  punishment  on  ac- 
count of  a  prior  conviction  cannot  be  filed  under 
the  Massachusetts  statutes  after  the  prisoner's 
term  of  punishment  has  expired.  Com.  v.  Kenis- 
ton,  5  Pick.  4SB0. 

2,  PUas  and  admissinns, 

A  confession  of  gruiltand  of  the  fact  of  a  former 
conviction  is  held  m  State  v.  Zimmerman,  88  Iowa, 
118,  to  cure  defects  in  tbe  allegation  of  a  prior  con- 
viction if  it  was  defective. 

The  identity  of  a  defendant  with  the  person  con- 
victed in  a  prior  case  when  a  prior  conviction  Is 
alleged  to  enhance  the  punishment  may  be  estab- 
lished by  the  defendant's  own  admission  without 
other  proof.    Kane  v.  Com.  100  Pa.  541. 

But  an  admission  by  a  prisoner  that  be  had  been 
twice  convicted  of  felony,  once  for  stealing  a  shot- 
gun and  another  time  for  stealing  cattle,  without 
any  record  evidence  of  his  former  convictions,  al- 
though it  is  sufficient  to  identify  him,  is  not  suffi- 
cient proof  of  such  convictions,  under  Ky.  Gen. 
8tat.  chap.  ?5,  art.  1,  6 12,  requiring  the  Jury  to  find 
the  fact  of  such  convictions  from  ''record  and  other 
competent  evidence."    Rector  v.  Com.  80  Ky.  468. 

Although  in  Kane  v.  Com.  WL-pra.,  in  answer  to  an 
objection  to  an  allegation  and  evidence  of  prior 
conviction  the  court  said  *'in  this  manner  alone  can 
tbe  provisions  of  the  statute  be  carried  into  ef- 
fect.^* The  language  Just  quoted  is  regarded  in 
Com.  V.  Hagan,  10  Pa.  Co.  Ct.  22,  as  adicettm  so  far 
as  the  use  of  the  word  ''alone*'  is  concerned,  and  it 
is  held,  therefore,  that  the  fact  of  previous  coo vic- 
tioiis  as  a  basis  for  a  double  sentence  may  properly 
be  brought  before  the  court  by  suggestion  filed  by 
the  district  attorney,  and  that  when  such  sugges- 
tloD  is  made  and  the  defendant  admits  his  identity 
with  the  person  previously  convicted,  tbe  double 
sentence  may  be  Imposed. 

A  voluntary  confession  of  the  prior  convictions 
alleired  in  an  information  is  sufficient  to  permit 
their  consideration  in  passing  sentence,  as  pro- 
vided by  Oal.  Penal  Code,  S  067,  where  defendant  is 
oon rioted  on  a  plea  of  not  guilty  to  tbe  offense 
chaxi^ed  in  tbe  information.  Hx  parte  Young  Ah 
Gow,  78  CaL  488.  The  court  in  this  case  carefully 
reviews  the  prior  cases  of  People  v.  King,  64  Cal. 
888:  People  v.  Lewis,  Id.  401:  and  People  v.  Brooks,  66 
Gal.  206,-— holding  that  they  are  not  Inconsistent  al- 
though some  of  tbe  language  in  People  v.  King 
must  be  held  obiter. 

In  People  v.  King,  mpra^  defendant  pleaded  not 
guilty  of  the  specific  offense  charged,  but  when 
asked  by  the  court  whether  or  not  he  had  suffered 
tbe  previous  conviction  admitted  that  he  had. 
This  was  held  to  be  an  improper  question,  and  his 
l)4L.  R.A. 


answer  therefore  incompetent  as  evidence  against 
him  to  prove  such  prior  conviction.  It  was  i  be 
Illegality  of  the  arraignment  for  which  tbe  convic- 
tion was  reversed. 

In  People  v.  Lewis,  suprcu  it  was  held  that  de- 
fendant's admission  of  a  previous  conviction,  made 
after  a  plea  of  "not  guilty  of  the  offense  charged 
in  tbe  indictment,"  Is  not  sufficient  to  permic  an 
Increased  punishment  because  of  it,  since  the  re- 
peal of  S§96e,  loss,  of  Cai.  Penal  Code.  Having 
regularly  pleaded  not  guilty  of  tbe  offense  charged, 
the  court  is  not  bound  afterwards  on  tbe  trial  to 
accept  his  plea  of  guilty  of  the  previous  convic- 
tion. 

But  it  was  held  in  People  v.  Brooks,  ncpra,  that 
when  defendant  was  properly  arraigned  by  simply 
asking  him  tbe  question  "guilty  or  not  guilty?"— 
on  which  he  pleaded  not  guilty  of  the  offense 
charged,  but  further  said  that  he  "confesses  and 
admits"  tbe  prior  conviction,  tbe  voluntary  con- 
fession was  legal  and  sufficient  to  authorize  the 
jury  to  find  the  fact  of  a  prior  conviction. 

On  a  plea  of  guilty  to  an  indictment  or  informa- 
tion charging  a  prior  conviction  no  trial  by  Jury  is 
necessary,  although  on  a  plea  of  not  guilty  tbe  issue 
of  previous  conviction  must  be  tried  by  the  Jury. 
People  v.  Carlton,  67  Cal.  650. 

A  plea  of  '*gullty  of  tbe  offense  as  charged  in  the 
indictment"  confesses  tbe  previous  conviction  as 
well  as  tbe  other  allegations  of  the  indictment, 
where  previous  conviction  is  alleged.  People  v. 
I>elany,48Cal.804. 

But  it  is  held  in  Virginia  that  tbe  plea  of  not 
guilty  does  not  put  in  issue  tbe  allegation  of  a  pre- 
vious conviction  and  sentence.  Thomas  v.  Com. 
J»aratt.912. 

8.  Order  of  trial;  separatiiig  intues. 

As  to  the  proper  practice  in  respect  to  bringing 
a  prior  conviction  into  the  case,  the  court,  in  Com. 
v.  Morrow,  0  Phila.  683,  points  out  that  an  allega- 
tion thereof  in  tbe  indictment  is  damaging  to  the 
defendant's  character,  and  will  go  far  to  secure  his 
conviction:  while,  on  tbe  other  hand,  proof  thereof 
after  the  verdict  might  raise  an  embarrassing  ques- 
tion of  identity  which  should  be  settled  by  tbe  ver- 
dict of  ^he  Jury,  and  that  it  is  a  question  whether 
a  Jury  is  not  the  constitutional  right  of  the  defend- 
ant in  such  case. 

Tbe  practice  adopted  is  by  no  means  uniform. 
In  England  the  statute  regulates  it. 

Thus,  tbe  prisoner  must  first  be  arraigned  "upon 
so  much  only  of  the  indictment  as  charges  the  sub- 
sequent offense,"  under  24  &  25  Vict.  chap.  96,  S  116, 
and  if  the  Jury  find  him  guilty,  or  if  on  arraign- 
ment he  plead  guilty,  "be  shall  then,  and  not  be- 
fore, be  asked  whether  he  has  been  previously  con- 
victed as  alleged  in  the  Indictment,"  and  a  finding 
of  the  Jury  on  the  previous  conviction  is  then  pro- 
vided for.  Reg.  V.  Fox,  10  Cox,  C.  C.  608, 15  Week. 
Rep.  106.  The  above  provisions  are  held  material 
and  a  conviction  quashed  for  want  of  observ- 
ance of  them. 

The  arraignment  of  a  prisoner  and  his  trial  for  the 
subsequent  offense  only  in  the  first  instances  is  ex- 
pressly required  by  8  87  of  24  &  25  Vict.  chap.  99,  re- 
specting offenses  relating  to  the  Crown  by  one  who 
has  been  previously  convicted  of  such  an  offense, 
and  the  question  of  his  previous  conviction  under 
this  section  cad  be  inquired  Into  only  after  he  is 
found  guilty.  Queen  v.  Martin,  L.  R.  1  C.  C.  214,  21 
L.  T.  N.  S.  460,  18  Week.  Rep.  72. 

But  under  14  &  15  Vict.  chap.  19,  S  0,  the  proper 
mode  of  proceeding  on  trial  of  an  indictment 
charging  previous  convlctton  was  to  arraign  the 
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in  which  it  was  not  punishable  when  it  was  I  curred.  He  is  presumed  to  have  known  its 
committed.  The  act  of  1898  was  in  force  be-  provision  when  he  committed  the  offense  for 
fore  the  second  conviction  of  the  petitioner  oc- 1  which  he  is  now  serving  time.    He  served  the 


prisoner  on  the  wbole  iDdlctment,  but  to  charflre 
the  Jury  with  the  subaequent  offense  only  in  the 
first  instanoe,  and  after  conviotion  of  that  offense 
then  to  charge  them  with  the  previous  conviction. 
Bejr.  V.  Key,  6  Cox,  C.  C.  860,  2  Den.  C.  C.  347,  3  Car. 
A  K,  871;  Rejr.  v.  Shuttle  worth.  5  Cox,  C.  C.  871, 8 
Car.  St  K.  875,  Temp.  &  M.  836, 2  Den.  C.  C.  861, 21 L. 
J.  M.  C.  N.  8.  38, 16  Jur.  1086. 

Prior  to  the  statutes  Just  referred  to  the  English 
practice  was  somewhat  unsettled. 

Thus,  In  Kez  v.  Jones,  6  Car.  &  P.  301  (1884),  where 
the  prisoner  was  charged  with  a  previous  convic- 
tion. Park,  J.,  is  reported  as  using  the  following 
language  In  summing  up:  '*!  used  never  to  allow 
the  Jury  to  know  anything  of  the  previous  convic- 
tion till  they  had  given  their  opinion  on  the  charge 
upon  which  the  prisoner  was  to  be  tried;  because  I 
thought  that  If  the  Jury  were  aware  of  the  pre- 
vious conviotion  it  was  (to  use  a  common  expres- 
sion) like  trying  a  man  with  a  rope  about  his  neck. 
However,  the  Judges  have  had  a  meeting  on 
the  subject  at  which  thirteen  of  them  were  present, 
and  they  held  that  my  practice  and  that  of  another 
learned  Judge  was  wrong;  and  the  opinion  ot  the 
Judges  18  that  the  previous  conviction  must  be 
proved  before  the  prisoner  is  called  on  for  his  de- 
fense.^' 

Under  La.  Bev.  Stat.  C  974,  the  Judge  has  power  to 
sentence  any  person  who  may  be  convicted  for  a 
second  or  third  offense  to  double  and  triple  the 
penalty  imposed  by  law,  and  for  a  fourth  offense 
to  perpetual  imprisonment.  But  it  Is  held  that  the 
convict  should  have  the  opportunity  to  show  cause 
why  the  Increased  punishment  should  not  be  in- 
flicted.   State  V.  Hudson,  82  La.  Ann.  1062. 

In  this  case  the  prior  convictions  were  noticed 
Judicially,  being  of  record  in  the  same  court 

So.  in  a  South  Carolina  case  the  court  says:  ^It 
is  only  necessary  to  decide  upon  the  existence  or 
nonexistence  of  the  record  when  the  court  is  called 
on  to  pronounce  the  sentence  of  the  law.  If  there 
be  but  one  conviction,  then,  of  course,  the  law  im- 
poses only  the  punishment  for  the  first  offense.  If 
there  be  two  convictions  then  the  punishment  for 
the  second  offense  follows,  and  for  this  purpose  it 
is  certainly  immaterial  whether  the  first  conviction 
is  or  is  not  recited  in  the  record  of  the  second,  and 
this  is  in  conformity  with  the  practice  here  and 
everywhere  else."    State  v.  Smith,  8  Rich.  L.  480. 

But  in  most  Jurisdictions  in  this  country  the  prior 
conviction  is  proved  on  the  trial  of  the  main  issue, 
as  will  appear  from  the  cases  Immediately  follow- 
ing and  others  deciding  questions  of  evidence  in 
the  division  next  below  this. 

For  the  court  to  tell  the  Jury  that  no  proof  of  a 
former  conviction  which  is  alleged  in  the  indict- 
ment is  necessary,  and  to  accept  a  verdict  of 
"guilty,"  and  then  for  the  court  itself  to  hear  evi- 
dence as  to  whether  or  not  the  offense  was  a  second 
one  and  on  such  evidence  to  impose  punishment  as 
for  a  second  offense.  Is  erroneous.  Hines  v.  State, 
MGa.614. 

The  quretion  whether  the  offense  was  a  second 
one  or  not  is  a  question  for  the  jury,  involving  the 
question  of  identity  as  well  as  other  matters.  Ibid.; 
State  V.  Lash  us,  70  Me.  504;  State  v.  Robinson,  80 
Me.  160. 

Proof  of  a  prior  conviction  should  be  made  be- 
fore verdict  in  order  to  impose  the  enhanced  pen- 
alty therefor,  under  Vt.  Rev.  Laws,  fl  8848,  provid- 
ing that  the  prior  conviction  shall  be  alleged,  1 8804. 
providing  for  proof  thereof  upon  the  trial,  and 
H  8860,  providing  a  special  verdict  where  it  is  neces- 
sary to  enable  the  court  to  pass  the  proper  sen- 
^"nce.    State  v.  Spauldlng,  61  V t.  605. 


The  court  holds  that  these  statutory  provisions 
by  which  the  original  act  of  1862  for  increased  pen- 
alty on  account  of  a  prior  conviotion  had  been 
amended  changed  the  rule  of  the  prior  decisions 
made  in  State  v.  Freeman,  27  Vt.  628,  and  State  v. 
Haynes,85  Vt.57a 

It  had  been  said  in  State  v.  Freeman,  tiupra^  that 
**if  any  question  bona  fide  arises^*  in  regard  to  the 
identity  of  the  person  charged  with  a  prior  con- 
viction for  a  similar  offense,  the  "county  court  or 
this  court  might  order  an  issue  upon  the  point  to 
be  submitted  to  a  Jury  In  the  proper  tribunaL** 

So,  In  State  v.  Haynes,  mpro,  it  was  held  to  be 
unnecessary  to  show  the  former  convictions  on  the 
trial  before  the  Jury,  but  they  may  be  shown  to  the 
court  after  conviction  for  tbe  purpose  of  affecting 
the  sentence,  although  if  an  issue  of  fact  is  made  as 
to  the  identity  of  the  offender  or  as  to  any  other 
fact  he  may  have  a  Jury  to  try  it. 

To  obtain  the  benefit  of  the  Michigan  statute  pro- 
viding that  a  person  convicted  for  the  first  time 
of  receiving  stolen  properly  may  by  restitution 
thereof  avoid  Imprisonment  in  the  state  prison.  It 
is  his  duty  to  show  the  facts  to  the  court  lief  ore 
sentence,  and  he  cannot  set  them  up  after  sentence. 
People  V.  Smith,  04  Mich.  044;  People  v.  Hubbard, 
86  Mich.  440. 

The  right  of  the  defendant  to  make  peremptory 
challeiures  of  Jurors  on  an  issue  as  to  his  identity 
with  the  person  formerly  convicted  is  denied  in 
Brooks  V.  Com.  2  Rob.  (Y a.i  845,  on  the  ground  that 
such  challenges  are  not  allowed  on  tbe  trial  of 
collateral  issues. 

So,  in  England,  the  right  to  challenge  Jurors 
cannot  be  claimed  by  a  prisoner  when  they  are 
sworn  afresh  to  try  the  issue  of  a  former  convic- 
tion. Reg.  V.  Key,  5  Cox,  C.  C.  300,  2  Den.  C.  C.  847, 
8  Car.  A  K.  871;  but  It  is  expressly  held  in  the  com- 
panion case  of  Keg.  v.  Shuttle  worth,  5  Cox,  C.  C. 
371,  3  Car.  &  K.  875.  Temp.  &  M.  626,2  Den.  C.  C.  361, 
21  L.  J.  M.  C.  N.  S.  80, 15  Jur.  1006,  that  the  Jury  need 
not  be  resworn  to  try  the  issue  of  former  convic- 
tion. 

4.   P»YX)/. 

Putting  the  record  of  a  prior  conviction  in  evi- 
dence  to  prove  the  fact  of  such  conviction  under  a 
statute  providing  for  increased  punishment  in  such 
cases  is  not  subject  to  the  objection  that  it  is  proof 
of  defendant's  bad  character  before  he  has  put  his 
character  in  issue,  as  the  object  is  not  merely  to 
prove  bad  character.  Johnson  v.  People,  06  Barb. 
342.  AlBrmed  55  N.  Y.  512. 

To  prove  a  previous  conviction  many  ma.v  be  al- 
leged, and  if  one  should  be  proved  that  will  be  suf- 
ficient. Reg.  V.  Clark,  0  Cox,  C.  C.  210,22  f..  J.  M.  C. 
N.  S.  185.17  Jur.  582,  Dears.  C.  C.  108, 8  Car.  A  K.  387. 

On  a  Joint  prosecution  for  an  offense  under  an 
Indictment  alleging  previous  convictions  the  proof 
need  not  be  of  Joint  convictions,  but  it  is  sufficient 
to  show  that  the  defendants  had  been  severally 
convicted.    State  v.  Dolan,  jSO  Me.  673. 

Oral  evidence  of  a  previous  conviction  is  compe- 
tent if  not  objected  to.  State  v.  Rockett,  87  Ma 
000. 

The  record  of  a  previous  conviction  may  prop- 
erly be  set  forth  in  an  Indictment  and  offered  in 
evidence  on  the  trial  in  order  to  have  double  pun- 
ishment imposed,  under  Pa.  act  March  81.  1800. 
8 182,  for  a  second  conviction  of  manslaughter. 
Kane  v.  Com.  100  Pa.  541.    . 

Evidence  of  a  prior  conviction  of  felony,  not  al- 
leged in  the  indictment  and  not  proved  by  any  rec- 
ord or  certificate  of  the  conviction,  is  not  sufficient 
to  Justify  the  imposition  of  seven  years  penal  serv- 
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penalty  of  his  first  ooovictioD,  and,  if  he  had  I  he  is  now  serving  is  imposed  for  the  offense 
not  again  violated  the  criminal  law,  he  would  committed  by  the  prisoner  after  the  act  of  1898 
not  now  be  an  inmate  of  prison.    The  penalty  |  took  effect.     (Jnder  such  circumstances,  the 


itode,  under  87  ft  28  Vict.  chap.  47,  •  8,  on  aooount 
of  the  prior  con  viotion  of  a  felony.  Qaeen  ▼.  Sum- 
mers, L.  R.  1  C.  C.  188,  38  L.  J.  M.  C.  N.  8.  08, 17 
Week.  Rep.  384, 11  Oox,  C.  U.  848. 

Placing  before  the  jury  the  record  of  a  prior  con- 
viction of  a  person  whose  identity  with  the  pres- 
-ent  prisoner  is  not  proved  or  admitted  will  require 
Anew  trial  where  he  was  convicted  under  an  in- 
dictment allegrinir  a  former  conviction.  Ck>m.  v. 
Brifrgs.  7  Pick.  177. 5  Pick.  489. 

Pr<K)f  of  the  identity  of  the  offender  with  the 
person  named  in  the  record  of  prior  conviction  is 
necessary,  althouflrh  the  statutes  provide  that  the 
con  victlon  must  bt*  proved  by  certified  copy.    Rejr. 
V.  Lenfr.  1  Fost.  &  F.  77. 
See  also  supra,  II.,  as  to  admissions. 
Evidence  from  which  a  Jury  may  draw  the  con- 
•  elusion  that  defendant  is  the  same  person  named 
in  a  certificate  of  conviction  is  sulficlent,  although 
no  witness  saw  him  convicted  at  his  trial.    Thus,  it 
was  held  sufficient  where  the  evidence  showed  that 
the  prisoner  was  committed  under  a  warrant  which 
■  corr<>8 ponded  with  the  certificate  of  conviction  in 
resp(>ctto  offense,  date,  etc.    JMd. 

The  fact  that  the  term  for  which  a  person  was 
sentenced  on  a  previous  conviction  has  expired  is 
sulncient  evidence  to  go  to  the  Jury  as  to  liis  being 
discharged  of  that  conviction.  Johnson  v.  People, 
65  Barb.  348. 

The  sutliciency  of  the  authentication  of  a  record 
of  a  prior  conviction  to  permit  its  use  in  evidence 
is  not  considered  in  this  note. 

An  indictment  charging  a  prior  conviction  in 
another  state,  found  without  any  evidence  before 
the  grand  Jury  of  the  identity  of  the  defendant, 
was  quashed  in  People  v.  Price,  6  N.  Y.  Crim.  Rep. 
144. 

6.  Attacking  validity  of  prior  conviction. 
A  former  conviction  which  is  merely  erroneous 
but  not  a  nullity,  and  which  could  be  set  up  in  bar 
of  another  indictment  for  the  same  offense,  is  suf- 
ficient to  sustain  the  imposition  of  an  enhanced 
penalty  on  subsequent  conviction,  under  the  Illinois 
statute,  of  a  second  offense.  Kelly  v.  People,  115 
111.  583,  56  Am.  Rep.  184. 

To  similar  effect,  it  is  held  in  Massachusetts  that 
the  regularity  of  former  Judgments  of  conviction 
cannot  be  Inquired  into  on  the  trial  of  an  infor- 
mation for  additional  punishment  for  a  subsequent 
offense.  Hopkins  v.  Com.  3  Met.  460;  Wilde  v.  Com. 
8  Met.  408. 

A  sentence  to  additional  punishment  on  an  in- 
formation setting  forth  three  previous  convictions 
and  sentences  is  not  invalid  because  one  of  those 
aentenoes  was  erroneous  and  has  been  reversed,  if 
the  other  two  were  valid,  where  the  statute  re- 
quires only  two  previous  convictions  as  the  basis  of 
ttae  enhanced  punishment.    Newton  v.  Com.  8  Met. 

But  a  conviction  of  a  second  offense  was  held 
wrong  in  Rex  v.  Allen,  Russ.  &  R.  C.  C.  513,  where 
the  counsel  for  the  prisoner  objected;  first,  that 
ttae  indictment  did  not  state  that  the  prisoner  was 
-  duly  convicted;  second,  that  he  was  not  duly  con- 
victed because  the  conviction  was  not  in  the  proper 
county;  and  third,  that  there  was  a  fatal  variance 
because  it  stated  a  conviction  of  the  defendant 
whereas  it  was  a  conviction  of  four  persons.  It 
does  not  appear  which  of  these  objections  was  held 
Jatal,  except  by  a  footnote  in  which  it  is  stated 
that  it  was  probably  the  second  one. 

6.  Verdict  and  judgment. 

Failure  to  prove  a  prior  conviction  alleged  in  the 
indictment  is  not  fatal,  but  the  defendant  may  be 
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found  guilty  of  the  offense  charged  as  a  first 
offense.    Palmer  v.  People,  5  Hill,  427. 

Although  not  involved  in  the  questions  presented 
on  the  appeal,  it  is  said  in  Maguire  v.  State,  47  Md. 
486,  that  it  may  not  be  improper  for  the  court-  to 
notice  "that  as  the  verdict  appears  to  have  been 
guilty  generally  without  anything  more  the  Judg- 
ment to  be  entered  on  it  can  only  be  as  for  a  first 
offense." 

The  imposition  of  a  sentence  greater  than  can  be 
imposed  for  a  first  offeive  is  erroneous,  where  the 
record  does  not  show  whether  the  present  offense  is 
the  first  one  or  not.    Walters  v.  State.  5  Iowa,  607. 

A  verdict  of  **guilty"  simply  does  not  sufficiently 
find  that  the  defendant  had  also  been  previously 
convicted  as  alleired  in  the  indictment.  Thomas  v. 
Com.  22  Oratt.  912. 

A  general  finding  of  guilty  and  fixing  punishment 
at  conflneihem  for  life,  which  could  only  be  dune 
in  case  of  former  convictions,  is  not  sufficient  with- 
out finding  the  fact  of  the  former  convictions, 
where  the  statute  provides  that  the  increased  pen- 
alty shall  not  be  given  ''unless  the  Jury  shall  find 
from  record  and  other  competent  evidence  the  fact 
of  former  convictions.    Rector  v.  Com.  80  Ky.  468- 

A  verdict  that  defendant  was  guilty  of  uttering 
counterfeit  coin,  but  finding  against  the  fact  of  a 
former  conviction,  will  not  sustain  a  conviction  of 
the  misdemeanor  of  uttering  where  the  prisoner 
was  indicted  under  24  &  25  Vict.  chap.  00.  6  12,  for 
the  felony  of  uttering  counterfeit  coin  after  pre- 
vious conviction  for  a  like  offense.  The  court  says 
the  offense  is  a  compound  one.  and  the  previous 
conviction  is  a  part  of  and  a  necessary  ingredient 
in  it.  Queen  v.  Thomas,  L.  R.  2  C.  C.  141,  13  Cox,  C. 
C.62. 

A  consolidated  Judgment  against  a  defendant  as 
a  common  and  notorious  thief  is  required  by  Mass. 
Rev.  Stat.  chap.  128.  •  10,  when  a  person  is  convicted 
of  three  distinct  larcenies  at  the  same  term  of 
court.  Separate  Judgments  on  the  separate  con  vio- 
tlons  in  such  case  are  erroneous.  Haggett  v.  Com. 
3  Met  457. 

On  overruling  a  demurrer  to  an  information  for 
additional  punishment  of  a  convict  because  of  a 
prior  conviction  Judgments  in  chief  may  be  rend- 
ered without  a  respondeal  ousttr.  Evans  v.  Com.  8 
Met.45& 

A  nolle  prosequi  as  to  the  matter  in  aggravation 
of  an  offense  by  reason  of  a  former  conviction  is 
held  to  be  properly  entered  after  a  conviction  on 
the  whole  indictment.    Com.  v.  Briggs.  7  Pick.  177, 

5  Pick.  420. 

The  omission  of  additional  punishment  from  a 
sentence  does  not  render  the  Judgment  erroneous, 
although  the  prior  convictions  were  alleged  and 
proved.    Phillips  v.  Com.  3  Met.  588. 

But  the  imposition  of  the  maximum  penalty  is 
imperative,  and  not  discretionary  with  the  court, 
under  N.  Y.  Penal  Code,  «  688.  People  v.  Raymond. 

06  N.  Y.  38,  Affirming  82  Hun.  123. 

Bo  is  the  life  sentence,  under  Ky.  Glen.  Stat.  chap. 
20,  art.  1.  6  12,  for  a  third  conviction.  Combs  Vt 
Com.  14  Kj.  L.  Rep.  245,  as  to  which,  see  further, 
supra,  II.  a. 

The  double  penalty  for  second  conviction  under 
that  statute,  is  the  minimum,  but  the  Jury  may 
make  it  more  than  double.  Cbenowith  v.  Com.  11 
Ky.  L.  Rep.  661,  12  Crim.  L.  Mag.  284. 

The  prisoner  cannot  complain  that  the  Jury  does 
not  take  into  consideration  his  previous  conviction 
if  proved  under  an  indictment  charging  such  prior 
conviction.  Vincent  v.  People,  5  Park.  Crim.  Rep. 
88. 

A  sentence  which  is  right  as  for  a  second  oonvic« 
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act  CRD  not  be  regarded  as  ex  post  facto.  It  was 
stated  in  Re  Canfleld,  98  Mich.  648,  that  "this 
is  not  a  case  where  the  law  has  authorized  the 
imposition  of  an  increased  pennlty  for  a  second 
offense,  but  one  where  a  certain  class  of  offen- 
ders are  denied  the  benefits  of  a  certain  rule, 
made  for  the  maintenance  of  good  order  in 
the  prison."  We  think  it  competent  for  the 
legislature  to  establish  such  a  rule,  and  that  it 
is  not  ex  post  facto  legislation.     See  Cooley, 


Const.  Lim.  6th  ed.  827;  Rosses  Case,  2  Pick. 
165;  Com.  v.  Phillips,  11  Pick.  27;  Plumhiy  v. 
C&m.  2  Met.  413;  Com.  v.  Marchnnd,  155  Mass. 
8;  Ex  parte  Gutierrez,  45  Cal.  429;  Peopie  v. 
Stanley,  47  Cal.  113, 17  Am.  Rep.  401;  Black- 
hum  V.  StaU,  50  Ohio  at.  428;  (W.  v.  (?race«, . 
155  Mass.  163,16  L.  K.  A.  256. 
The  petitioner  is  remanded. 

I     The  other  Justices  concur. 


t!oo  wbich  is  proved  will  not  be  reversed  because 
the  court  may  have  supposed  the  statutes  re^rded 
ft  asforathirdooDvictioD.  Ex  parU  Stevens,  14 
Pick.  94. 

7.  Appeal  or  wril  of  error. 

Proof  of  a  prior  conviction  to  enhance  the  pun- 
ishment cannot  be  received  for  the  first  time  in  the 
supreme  court  on  appeal.  State  v.  Haynes,  85  Vt- 
670. 

From  a  Jud^rment  of  conviction  didei^an  Infor- 
mation filed  to  have  additional  punishment  imposed 
because  of  a  prior  conviction  a  writ  of  error  will 
He.    Wilde  V.  CJom.  2  Met.  408. 

The  remedy  to  reverse  a  judflrment  rendered  on  an 
information  to  Impose  additional  punishment  be- 
cause of  a  prior  conviction  is  by  writ  of  error  and 
not  by  certiorari,  since  the  proceeding  upon  the  in- 
formation 1?  according  to  the  course  of  the  com- 
mon law.    Re.  Cooke,  16  Pick.  284. 


A  defendant  punishable  because  of  the  three  * 
convictions  by  Imprisonment  at  hard  labor  for  a 
term  not  ezceedingr  twenty  years,  is  entitled  to  ap- 
peal under  a  provision  allowiuK  an  appeal  from 
such  a  sentence  for  a  term  exceeding  five  years, 
although  there  would  be  no  right  of  appeal  from  a 
conviction  for  a  single  offense.  Ck)m.  v.  Tuck,  80  • 
Pick.  866. 

Failure  to  prove  on  the  trial  that  the  prisoner  had 
been  discharged  from  a  previous  conviction,  or 
pardoned,  although  necessary  under  the  statute,  is  • 
not  available  as  an  objection  If  the  question  is 
raised  for  t he  first  time  on  appeal.  Johnson  v.  Peo- 
ple, 55  N.  Y.  612. 

A  defendant  cannot  on  appeal  object  that  there 
was  no  proof  of  bis  Identity  with  the  person  con- 
victed in  a  prior  case,  where  the  exceptions  do  not 
show  whether  there  was  or  was  not  such  proof  on 
the  trial,  or  that  any  such  objection  was  then  made.  . 
State  V.  Began,  68  Me.  127.  B,  A.  R. 
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JOHN  F.  RATHBONE  et  al.,  Bespts., 

V. 

Jacoh  WIRTH,  Jr.,  et  al.  Impleaded,  etc., 
Appts. 

aeO  N.  Y.  460.)' 

1.  The  power  I  to  desiiniate  the  local 
authority  who  shall  appoint  local 
officers,  conferred  on  the  legislature  by  Const, 
art.  10, 1 2,  if  the  election  or  appointment  of  such 
officers  is  not  provided  for  by  that  Constitution, 
does  not  authorize  the  enactment  of  liaws  1896, 
chap.  427,  providing  that  the  police  board  of  the 
city  of  Albany  shall  consist  of  four  commission- 
ers, of  whom  two  shall  belong  to  the  political 
party  having  the  highest  representation  In  the 
common  council,  and  the  other  two  to  the  party 
having  the  next  highest  representation  therein, 
and  that  each  member  of  the  council  shall  be 
entitled  to  vote  for  only  two  of  such  officers, 
since  the  minority  which  is  thus  given  power 
to  appoint  two  of  the  commissioners  is  not  a  city 
authority  within  the  meaning  of  the  Constitution. 

8.  The  right  of  local  self-gOTemment  is 
violated  by  Laws  1896,  chap.  427, which  prevents 
majority  rule  in  the  selectino  of  local  officers  by 
providing  that  each  member  of  the  common  coun- 
cil shall  vote  for  but  two  of  the  four  police  com- 
missioners to  be  chosen,  and  that  no  person  shall 
be  eligible  to  the  office  who  does  not  belong  to 
the  political  party  having  the  highest  or  next 


highest  representation  In  the  council,  and  that  in  . 
case  the  board  cannot  agree  in  continulug  in 
office  the  present  force  before  a  certain  date  the  - 
police  force  shall  cease  to  exist,  except  a  certain 
person  who  was  senior  captain  on  a  specified  day, 
who  shall  he  chief  of  police  until  the  board  shall 
agree.    iPer  Gray  and  O^Brien^  JJ.'] 

8.  The  iineoiistitatioiiality  of  a  provi-  • 
sion  thlkt  each  member  of  a  common 
council  may  vote  for  bnt  two  of  the  four 
commissioners  to  be  chosen,  and  that  only  mem- 
bers of  the  highest  and  the  next  highest  political  - 
party  represented  in  the  council  shall  be  eligible^ 
is  so  essential  a  part  of  the  scheme  of  Laws  1896, 
chap.  427,  the  main  purpose  of  which  was  to  secure 
a  bipartisan  police  board,  that  the  whole  act 
must  fall. 

4.  A  statute  making  any  person  ineli-  • 
gible  to  appointment  as  police  com- 
missioner who  did  not  belong  to  the  party 
having  the  highest  or  next  highest  representation 
in  the  common  council,  which  must  appoint  two 
from  each  of  those  parties,  is  in  violation  of 
Const,  art.  1. 1  1,  declaring  that  no  member  of 
the  state  shall  be  disfranchised  or  deprived  of  any 
of  the  rights  or  privileges  secured  to  any  citizen 
thereof,  unless  by  the  law  of  the  land  or  the 
Judgment  of  his  peers,  and  art.  IS,  1 1,  prohibiting 
any  oath,  declaration,  or  test  as  a  qualification 
for  office.    [Per  O'Brien,  J.l 

(BaHMU  Martin,  and  Haioht,  JJ.,  dissenl.) 


Note.— For  discrimination  between  members  of 
political  parties  In  respect  to  their  eligibility  to 
office,  see  also  State,  Holt,  v.  Denny  (Ind.)  4  L.  R. 
A.  65:  Evansville  v.  State,  Blend  (Ind.)  4  L.  R.  A.  98, 

^d  Rogers  v.  BulTaio  (N.  Y.)  9  L.  R.  A.  579. 


For  local  self-government,  see  the  Indiana  cases 
above  named:  also  State,  Jameson,  v.  Denny  (Ind.) 
4  L.  R.  A.  79:  Com.  v.  Plaisted  (Mass.)  2  L.  R.  A.  142; 
State,  Terre  Haute,  v.  Kolsem  (Ind.)  14  L.  R.  A.  586; 
and  Davock  v.  Moore  (Mich.)  28  L.  R.  A.  788. 


1896. 


Rathbonb  v.  Wibth. 
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APPEAL  by  certaio  of  the  defendaDts  from 
a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court,  Third  Department,  affirm- 
ing a  judgment  ot  a  Special  Term  for  Albany 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  enjoin  defendants  from  proceeding 
to  elect  police  commissioners  in  accordance 
with  a  state  statute  which  was  alleged  to  be 
unconstitutional.      '  "^ 


Statement  by  Gray,  J. : 
This  action  was  brought  to  obtain  a  judg- 
ment which    should  perpetually  restrain  the 
common  council  of  the  city  of  Albany  from 
electing  police  commissioners  in  pursuance  of 
the  provisions  of  chapter  427  of  the  Laws  of 
1896.    The  ground  of  the  action  is  the  uncon- 
stitutionality of  the  act,  which  was  passed  to 
amend  chapter  77  of   the  Laws  of  1870  and 
other  acts  relating  to  the  police  department  of 
that  city.    The  1st  section  of  the  present  act 
amends  §  8  of  the  previous  act,  so  as  to  make 
it  read  as  follows:    **The  police  board  of  the 
city  of  Albany  shall  consist  of  four  police  com- 
missioners, not  more  than  two  of  whom  shall 
belong  to  the  same  political  party  or  organiza- 
tion, and  who  shall  be  chosen  and  hold  office 
as  hereinafter  provided.    On  the  1st  Monday 
after  the  passage    of  this  act,  the  common 
council  shall  meet  at  8  o'clock  in  the  evening 
in  the  common  council  chamber  and  shall  pro- 
ceed to  elect  four  persons,  residents  and  free 
holders  in  the  city,  as  such  police  commission- 
ers, and  for  the  purpose  of  such  meeting  the 
members  attending  shall  constitute  a  quorum. 
Each  member  of  the   common  council  shall 
be  entitled  to  vote  for  not  more  than  two  of 
such  persons,  and  the  four  persons  receiving 
the  highest  number  of  votes  shall  be  such  po- 
lice commissioners.    The  common  council  shall 
not  transact  any  other  business  until  the  said 
four  police  commissioners  are  elected.     The 
commissioners  so  appointed  shall  hold  office  as 
such   until    the    1st    day  of  February,  1898* 
During  the  month  of  January,  1898  and  in 
each  and  every  second  year  thereafter,  the 
common  council  shall  meet  and  proceed  in  like 
manner  to  elect  four  police  commissioners,  who 
shall  hold  office  for  two  years  from  the  Ist 
day  of  February  following.    If  a  vacancy  shall 
occur  in  said  board  of  police  commissioners, 
otherwise  than  by  expiration  of  term,  it  shall 
be  filled  by  appointment  by  the  mayor  upon  the 
written  recommendation  of  a  majority  of  the 
members  of  the  common  council  belonging  to 
the  same  political  party  or  organization  as  the 
police  commissioner  whose  office  shall  become 
vacant.    No  i^erson  is  eligible  to  the  office  of 
police  commissioner  unless,  at  the  time  of  his 
election,  he  is  a  member  of  the  political  party 
or  ori^anization  having  the  highest  or  the  next 
highest  representation  in  the  common  council. 
The  commissioners  shall  receive  no  compensa- 
tion for  any  services  performed  by  them  un- 
der the  provisions  of  this  act."    The  supreme 
court,  at  special  term  and  in  the  appellate  di- 
vision, has  upheld  the  plaintiffs  in  their  de- 
mand   for  an  injunction,  and    certain  of  the 
defendants  have  appealed  to  this  court. 

84  Ii.  B.  A. 


Meurs.  Arthur  L.  Andrews  and  J.  New« 
ton  Fiero*  for  appellants: 

The  judiciary  has  no  power  or  authority  to 
substitute  its  views  of  the  wisdom  or  policy  of 
I  he  statute  for  that  of  the  legislature,  and  its 
functions  are  confined  to  the  mterpretatiop  of 
the  organic  law  as  it  stands,  and  they  can  con- 
sider only  its  actual  provisions  and  the  reason- 
able implications  and  intendments  to  be  drawn 
therefrom. 

Cooley,  Const.  LIm.  6th  ed.  204;  People, 
Smith,  V.  Ft'gher,  24  Wend.  215;  (hchran  v. 
Van  Surlap,  20  Wend.  365,  32  Am.  Dec.  570; 
Wpne/iamer  v.  PeopU,  13  N.  Y.  480;  Bank  of 
Chenango  v.  Brown,  26  N.  Y.  467;  People  v. 
Qinnon,  189  N.  Y.  82;  PeopU,  McLean,  v. 
Flagff,  46  N.  Y.  401. 

Every  presumption  is  in  favor  of  the  validity 
of  legislative  acts. 

People,  Rochester,  v.  Briggs,  50  N.  Y.  553; 
People  V.  Gillson,  109  N.  Y.  889;  People,  Kernm- 
ler,  V.  Dursfon,  119  N.  Y.  569,  7  L  R.  A.  715; 
People,  Carter,  v.  Riee,  185  N.  \ .  478,  16  L.  R. 
A.  836;  People,  Henderson,  v.  Westchester  Couniff 
Supers,  147  N.  Y.  1,  80  L.  R.  A.  74. 

This  act  is  not  in  conflict  with  any  funda- 
mental principles  of  our  government  or  with 
the  meaning  and  intent  of  the  Constitution,, 
either  expressed  or  reasonably  to  be  intended 
or  implied. 

A  police  officer  is  an  officer  of  the  state,  and 
not  of  the  municipality. 

Dill.  Mun.  Corp.  8d  ed.  g  210. 

The  method  provided  for  the  appointment 
of  police  commissioners  does  not  violate  Const. 
§  2,  art.  10,  since  it  provides  for  their  appoint- 
ment by  such  "authorities"  of  the  city  as  the 
legislature  has  designated  for  that  purpose. 

People,  Williamson,  v.  McKinney,  52  N.  Y. 
375;  People  v.  Riymond,  37  N.  Y.  428. 

The  aldermen  are  collectively  a  city  author- 
ity and  individually  citv  autbnrities. 

Purdy  V.  Peoj^,  4  Hill,  384;  People.  Sher- 
iDood,  V.  StaU  Bi.  of  Canvassers,  129  N.  Y.  366, 
14  L.  R.  A.  646;  Wood^s  Case,  2  Cow.  80.  note; 
People,  Woods,  v.  Crissey,  91  N.  Y.  616;  People,. 
Angerstein,  v.  Kenney,  96  N.  Y.  303. 

A  power  for  filling  vacancies  is  expressly 
conferred  upon  the  legislature  by  the  Constitu- 
tion, and  the  manner  of  its  exercise  is  exclu- 
sively within  the  discretion  of  the  legislature. 

People,  Henderson,  v.  Snedeker,  14  N.  Y.  52; 
Gen.  Corp.  Law,  §  25;  Stock,  Corp.  Law,  §  20. 

The  act  does  not  violate  either  ^  1  of  art.  1, 
or  §  1  of  art.  13,  of  the  Constitution.  It  does 
not  deprive  any  person  of  a  privilege,  nor  re« 
quire  any  unlawful  test  as  a  qualification  for 
office. 

People,  Bishop,  v.  PaUn,  74  Hun.  292;  Peo- 
ple, Fvrman,  v.  Clute,  50  N.  Y.  451.  10  Am. 
Rep.  508;  Davenport  v.  iVcw  York,  67  N.  Y.  456;. 
People V.  PMt,  117 N.  Y.  159;  Rogers^.  Buffalo, 
123  N.  Y.  173.  9  L.  R.  A.  579. 

The  meaning  of  the  word  "test"  as  used  in 
this  provision  has  been  held  to  be  synonymous- 
with  oath,  and  to  refer  to  something  required 
to  be  done  by  the  appointee  to  office. 

Barker  v.  People,  20  Johns.  467;  People,. 
Bishop,  V.  Palen,  supra;  ReWortman,  22  Abb. 
N.  C.  137;  Rogers  v.  Buffalo,  123  N.  Y.  181.  9- 
L.  R.  A.  579;  People,  Qrintiell,  v.  Hoffman, 
116  111.  587,  56  Am.  Rep.  793;    People,  Vaii. 
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Wyck,  V.  Wheder,  18  Hun,  540;  Patterson  v. 
Barlow,  60  Pa.  54;  People,  LeRoy,  v.  Hurlbut, 
24  Mich.  76.  9  Am.  Rep.  103. 

AbundaDt  reasons  may  be  given  to  justify 
the  legislature  in  the  organization  of  bi-partisan 
boards,  a  power  which  it  has  exercised  for 
mniiy  years. 

Peoile,  JjcRoy,  v.  Hurlbut,  24  Mich.  44,  9 
Am.  Rep.  108. 

The  legislature  having  the  power  to  create 
the  office  of  police  commissioner  and  to  provide 
that  it  should  be  appointive  has  the  right  to 
limit  the  number  from  whom  the  selection 
should  be  made. 

People,  MeMulUn,  v.  Shepard,  36  N.  Y.  285; 
PeopU,  Furman,  v.  Glute,  50  N.  Y.  459,  10 
Am.  Rep.  508;  Dill.  Mun.  Corp.  8d  ed.  §  37; 
People  V.  MorrU,  13  Wend.  825;  Billings  v.  Neto 
York,  68  N.  Y.  413;  Demarest  v.  NewTork,  74 
N.  Y.  161. 

The  practical  construction  of  the  Constitu- 
tion given  by  the  legislature  and  acquiesced  in 
and  acted  upon  by  the  executive  and  adminis- 
trative departments  of  the  government  accords 
with  the  appellant's  contention. 

People,  Williams,  v.  Dayton,  55  N.  Y.  867; 
People  V.  Home  Ins.  Co,  92  N.  Y.  887;  People, 
Einsfeld,  v.  Murray,  149  N,  Y.  367,  82  L.  R. 
A.  a44. 

The  objectionable  clauses  are  not  essential  or 
necessary  to  the  plan  and  scope  of  the  act,  and 
can  be  stricken  from  it  as  null  and  void  with- 
•  out  in  any  way  affecting  the  right  of  the  com- 
mon council  to  elect  police  commissioners. 

PeopiU,  Townsend,  v.  Porter,  90  N.  Y.  68; 
Jones  V.  Jones,  104  N.  Y.  284;  New  York  v. 
Manhattan  R.  Go.  148  N.  Y.  1;  Hennessey  v. 
VoUening,  80  Abb.  N.  C.  100;  Duryee  v.  Neio 
York,  96  N.  Y.  477;  People,  Angerstein,  v.  Ken- 
ney,  93  N.  Y.  294;  iMwlon.  v.  Steele,  119  N.  Y. 
220,  7  L.  R.  A.  184;  PeapU,  Murphy,  v.  Kelly, 
76  N.  Y.  4«9;  Re  Middletmon,  82  N.  Y.  196; 
Gordon  v.  Comes,  47  N.  Y.  617;  People,  Fow- 
ler, V.  null,  46  N.  Y.  69,  7  Am.  Rep.  802;  Re 
New  York  &  L,  I.  Bridge  Co.  v.  Smith,  148  N. 
Y  540;  People,  Rochester,  v.  Briggs,  50  N.  Y. 
553;  FishHll  v.  Fishkill  &  B.  PI.  Road  Co.  22 
Barb.  642;  People  v.  O'Brien,  88  N.  Y.  193; 
Daris  V.  State.  7  Aid.  151,  61  Am.  Dec.  881; 
Com.  V.  Hitchings,  5  Gray,  482;  Sedgw.  Stat. 
&  Const.  L.  418;  State  v.  Wheeler,  25  Conn.  290; 
Duer  V.  SmaU,  17  How.  Pr.  205;  Bank  of  Ham- 
ilton V.  Dudley,  27  U.  S.  2  Pet.  526,  7  L.  ed. 
50b;  Com.  V.  Kimball,  24  Pick.  862,  85  Am. 
Dec.  826;  Maize  v.  ^aU,  4  Ind.  342;  Willard 
V.  People,  5  III.  461;  Hagerstown  v.  Dechert,  32 
Md.  869;  Reagan  v.  Farmers*  Loan  d  71  Co. 
154  U.  S.  362,  88  L.  ed.  1014;  Allen  v.  Louisi- 
ana, 103  U.  S.  80.  26  L.  ed.  318;  People,  Wood, 
V.  Draper,  15  N.  Y.  546;  People,  Mc Mullen,  v. 
Shepard,  86  N.  Y.  290;  Sweet  v.  Syracuse,  129 
N.  Y.  816;  People,  Henderson,  v.  Westchester 
County  Supers,  147  N.  V.  16,  80  L.  R.  A.  74; 
People,  Kemmler,  v.  Durston,  119  N.  Y.  577.  7 
L.  R.  A.  715. 

The  provisions  for  the  appointment  of  com- 
missioners lieing  valid,  the  other  provisions 
contained  in  the  statute  to  which  objection  is 
made  are  not  for  consideration  in  this  action. 

Re  Hathaway*sWill,  71  N.  Y.  288;  People  v. 

Duane,  121  N.  Y.  875;   United  States  v.  Oer- 

maine,   99   U.  S.  508.   25  L.  ed.  482;  People, 

Henderson,  v.  Snedeker,  14  N.  Y.  59;  People, 
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Ryan,  v.  CivUSerHce  Supervisory  db  E,  Boeurds, 
41  Hun.  287. 

The  provision  legislating  out  the  police  force 
is  not  unconstitutional. 

Smith  V.  New  York,  87  N.  Y.  516;  Long  v. 
Neto  Ywk,  81  N.  Y.  425;  Pe^pU,  Gere,  v.  Whii^ 
lock,  92  N.  Y.  191;  PeopU,  Thornton,  v.  Hogan, 
14  Misc.  48. 

Messrs.  £•  Gonntrynutn  and  Hale, 
Bulkeley,  ft  Temutnt*  for  respondents: 

The  provisions  of  the  amendatory  act  con- 
travene the  Constitution  of  the  state  in  so  far 
as  they  render  ineligible  and  disfranchise  all 
citizens  who  are  not  "members  of  the  political 
party  or  organization  having  the  highest  or  the 
next  highest  representation  in  the  common 
council." 

Barker  v.  People,  8  Cow.  706,  15  Am.  Dec. 
822;  Rogers  v.  Buffalo,  128  N.  Y.  178.  9  L.  R. 
A.  579;  Baltimore  v.  StaU  Board  of  Police,  15 
Md.  879,  74  Am.  Dec.  572;  19  Am.  &  Eng.  Enc. 
Law,  Public  Officers,  pp.  898,  899;  Lout/tan  v. 
Com.  79  Va.  196,  52  Am.  Rep.  626;  Rawle, 
Const.  2d  ed.  164. 

These  provisions  of  the  amendatory  act  are 
also  in  contravention  of  the  constitutional  pro- 
vision prohibiting  any  other  oath,  declaration, 
or  test  than  the  constitutional  oath  of  office  as 
a  qualification  for  any  office  of  public  trust. 

PeojUe,  Le  Roy,  v.  RurWut,  24  Mich.  44,  9 
Am.  Rep.  103;  Atty.  Gen.  y.  Detroit,  58  Mich. 
213,  55  Am.  Rep.  675;  EvansviUe  v.  State, 
Blend,  118  Ind.  426,  4  L.  R  A.  98. 

No  member  of  the  state  shall  be  disfran- 
chised or  deprived  of  any  riffht  or  privilege 
unless  the  matter  shall  be  adjudged  against 
him  on  trial  had  according  to  the  course  of  the 
common  law. 

Taylor  v.  P&rter,  4  Hill,  140,  40  Am.  Dec. 
274;  White  v.  White,  5  Barb.  474;  People, 
Mathews,  v.  Toynbee,  20  Barb.  168;  Wyneha- 
7ner  v.  People,  18  N.  Y.  378. 

A  legislative  enactment  is  not  necessarily  the 
law  of  the  land. 

Cooley,  Const  Lim.  4th  ed.  854,  488;  Stuart 
V.  Palmer,  74  N.  Y.  183,  80  Am.  Rep.  289; 
2  Story,  Const.  ^§  1943-1945;  RockweU  v. 
Nearing,  85  N.  Y.  802. 

The  essential  purpose  of  the  amendatory  act 
is  the  reorganization  of  the  police  force  upon 
the  basis  of  a  commission  created  and  organ- 
ized to  perpetuate  partizanship  and  prevent 
home  lule. 

Where  the  court  can  judicially  see  that  the 
legislature  only  intendea  the  statute  to  be  en- 
forced in  its  entirety,  and  that  by  rejecting 
part  the  general  purpose  of  the  statute  would 
be  defeated,  the  court,  if  compelled  to  defeat 
the  main  purpose  of  the  statute,  will  not  strive 
to  save  any  part. 

fjawton  V.  Steele,  119  N.  Y.  226,  7  L.  R.  A. 
134;  People,  Townsend,  v.  Porter,  90  N.  Y,  68; 
Jones  V.  Jones,  104  N.  Y.  234. 

The  statute  in  question  is  violative  of  State 
Const,  art.  10,  §  2. 

People,  Wood,  v.  Draper,  15  N.  Y.  582;  Peo- 
ple, Jackson,  v.  Potter,  47  N.  Y.  875;  People  y, 
Rathbone,  145  N.  Y.  484,  28  L.  R.  A.  884. 

Since  the  Constitution  has  made  no  provision 
for  the  election  or  appointment  of  police  com- 
missioners and  other  officers  of  the  Albany  po- 
lice department  whose  offices  were  existent  at 
the  time  of  its  adoption,  such  officers  can  only 


1896. 


Rathbonb  v.  Wirth. 


411 


be  chosen  or  appointed  by  the  ''authorities"  of 
the  city  of  Albany. 

People,  Bolton,  v.  AlberUon,  55  N.  Y.  50; 
People,  WiUiaTMon,  v.  MeKinney.  52  N.  Y.  874; 
People,  Townsend,  v.  Porter,  supra;  People  v. 
Pinekney,  32  N.  Y.  877;  PeopU,  M'Cvne,  v. 
Board  of  Police,  19  N.  Y.  188;  Pdopfe,  Wood, 
V.  Draper,  supra. 

The  common  council  of  the  city  of  Albany 
is  a  body  composed  of  nineteen  aldermen 
-elected  by  the  people  in  the  several  wards  of 
the  city,  and  can  act  only  as  a  body  at  a  meet- 
ing regularly  called  or  appointed  and  by -a  ma- 
jority of  its' quorum. 

Laws  1888.  chap.  298.  title  3,  §§  2,  7;  Peo- 
ple, Washington,  v,  Nichols,  52  N.  Y.  478.  11 
Am.  Rep.  734;  United  States  y.  BaUin,  144  U. 
S.  1,  3<$  L.  ed.  ^2\x  Ex  parte  Willcoeks,  7  Cow. 
402. 17  Am.  Dec.  525;  Cincinnati,  B.  4b  D.  R. 
Co.  V.  Me  Keen,  149  U.  8.  259,  37  L.  ed.  725. 

Wherever  the  Constitution  has  unqualifiedly 
conferred  the  power  of  appointment  to  oftice 
upon  any  tribunal,  body,  or  authority,  or  has 
authorized  the  legislature  to  confer  such  power 
without  qualification,  on  any  tribunal,  body, 
or  authority,  any  attempt  by  the  legislature 
(1)  to  authorize  the  exercise  of  such  power  by 
a  part  only  of  the  members  composing  such  tri- 
bunal, body,  or  authority,  or  (2)  to  control, 
limit,  embarrass,  or  trammel  such  tribunal, 
body,  or  authority  in  the  exercise  of  such 
power,  is  unconstitutional  and  void. 

Warner  v.  Peoj^,  Conner,  2  Denio,  272,  43 
Am.  Dec.  740;  People,  Williamsfm,  v.  McKin- 
ney,  supra;  Menges  v.  Albany,  47  How.  Pr. 
244;  Id.  56  N.  Y.  374;  People,  Killeen,  v.  An- 
rle,  109  N.  Y.  564;  State,  JJolt,  v.  Denny,  118 
nd.  449.  4  L.  R.  A.  65;  Clapp  v.  Ely,  27  N. 
J.  L.  622. 

In  construing  the  language  of  a  Constitution 
arguments  ab  inconvenienti  cannot  be  listened 
to  for  tbe  purpose  of  enlarging  or  contractiug 
Its  import. 

People  V.  Morrell,  21  Wend.  563;  NetDcll  v. 
People,  Phelps,  7  N.  Y.  1;  Gibbons  v.  Ogden,  22 
V.  S.  9  Wheat.  188,  6  L.  ed.  68;  PeopU  v. 
Ratftbone,  146  N.  Y.  434,  28  L.  R.  A.  384. 

The  provision  in  this  statute  appointing  in  a 
certain  contingency  tbe  person  who  was  senior 
captain  on  January  1,  1896.  to  the  office  of 
acting  chief  of  police,  and  giving  him  power 
to  appoint  or  assign  to  duty  the  entire  police 
force  of  the  city  of  Albany,  is  clearly  uncon- 
stitutional and  void. 

Stuart  V.  Palmer,  74  N.  Y.  188,  30  Am.  Rep. 
289;  Coxe  v.  State,  144  N.  Y.  898;  Gilman  v. 
Tucker,  128  N.  Y.  190,  18  L.  R.  A.  304; 
Throop,  Pub.  Off.  §  10;  People  v.  RathJbone, 
supra;  Re  Hathaway' s  Will,  71  N.  Y.  238; 
United  States  v.  Germaine,  99  U.  8.  508,  26  L. 
ed.  4b2;  Collins  v.  Aew  York,  8  Hun.  680; 
Slate,  Yanrey,  v.  Hyde,  121  Ind  20. 

The  doctrine  of  practical  construction  of  the 
constitutional  provisions  here  in  question  has 
no  application  to  this  case,  and  is  unavailing 
to  the  appellants. 

People,  Williams,  v.  Dayton,  55  N.  Y.  867; 
People  V.  Home  Ins,  Co.  92  N.  Y.  337;  People, 
Einsfeld  v.  Murray,  149  N.  Y.  367.  32  L.  R. 
A.  344, 

The  main  object  of  the  statute  in  question 
being  unconstitutional,  and  the  other  provisions 
being  connected  therewith,  all  part^  of  a  sin- 
84  L.  R.  A. 
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gle  scheme,  permeating  the  entire  act,  the 
whole  fails,  and  it  cannot  be  adjudged  good  io 
part  and  void  in  part.  It  must  stand  or  fall 
together. 

People,  Rochester,  v.  Briggs,  50  N.  Y.  553; 
Ptop^e,  Angerstein,  v.  Kenney,  96  N.  Y.  294; 
Re  New  York  db  L.  L  Bridge  Co.  v.  Smith,  148 
N.  Y.  540;  Cooley.  Const  Lim.  4th  ed.  215; 
Sutherland,  Stat.  Constr.  281;  People,  Town- 
send,v.  Porter,  90  N.  Y.  68;  Jones  v.  Jones, 
104  N.  Y.  234;  Allen  v.  fxfuisiana,  103  U.  8. 
80,  26  L.  ed.  318;  PoindexUr  v.  Greenhow,  114 
U.  8.  270,  29  L.  ed.  185;  Warren  v.  Charles- 
town,  2  Gray.  99;  Slauson  v.  Raeine,  18  Wis. 
898;  State,  Huston,  v.  Perry  County  Comrs.  5 
Ohio  St.  507;  AUen  County  Comrs.  v.  Silvers, 
22  Ind.  491. 

Gray,  J.,  delivered  the  opinion  of  the 
court: 

The  learned  justices  who,  at  the  special  term 
and  in  the  appellate  division,  have  expressed 
their  views  of  the  unconstitutionality  of  this 
act.  have  done  so  with  such  thoroughness  as 
to  leave  but  little  to  be  added  to  this  very  im- 
portant discussion.  Mr.  Justice  Parker,  at 
special  term,  rested  his  determination  of  the 
question  upon  the  ground  that  the  act  violates 
g  1  of  art.  1  and  g  1  of  art.  13  of  tbe  state  Con- 
stitution; the  former  of  which  declares  that 
"no  member  of  this  state  shall  be  disfranchised, 
or  deprived  of  an]^  of  tbe  rigbts  or  privileges 
secured  to  any  citizen  thereof,  unless  by  the 
law  of  the  land  or  the  iudflrment  of  his  peers;" 
and  tbe  second  of  which  declares  tbat  '*no 
otber  oath,  declaration,  or  test  shall  be  re- 
quired as  a  qualification  for  any  office  of  pub- 
lic trust"  than  the  oath  or  affirmation  pre- 
scribed in  the  Constitution  to  be  taken.  Mr. 
Justice  Herrick,  in  tbe  appellate  division, 
while  expressing  his  assent  to  the  views  which 
Mr.  Justice  Parker  has  so  well  presented,  has 
devoted  the  greater  part  of  his  opinion  to  point- 
ing out  the  respects  in  which  the  act  is  in  con- 
flict with  §  2  of  art.  10  of  the  Constitution  of 
tbe  Slate,  which  requires  tbat  *'all  city,  town, 
and  village  officers,  whose  election  or  appoint- 
ment is  not  provided  for  by  this  Constitution, 
shall  be  elected  by  the  electors  of  such  cities, 
towns,  and  villages,  or  by  some  division 
thereof,  or  be  appointed  by  such  authorities 
thereof,  as  tbe  legislature  shall  designate  for 
that  purpose."  In  this  view  the  majority  of 
tbe  learned  justices  of  the  appellate  division 
have  been  able  to  concur.  The  discussion  of 
the  question  exhibits  a  critical  examination  of 
many  authorities,  and  its  statement  of  the  gen- 
eral principles  which  underlie  our  popular  form 
of  government  and  which  recognize  the  exist- 
ence of  a  right  in  tbe  people  of  the  various  po- 
litical subdivisions  of  tbe  state  to  self-govern- 
ment, without  hindrance  from  the  state 
government  as  to  tbe  right  of  choosing  or  ap- 
pointing local  officers,  should  command  our 
acquiescence.  Without  denying  force  to  the 
objection  tbat  such  legislation  violates  thespirit, 
if  not  the  letter,  of  tbe  constitutional  inhibition 
against  the  requirement  of  any  otber  test  than 
is  prescril)ed,  1  think  the  main  and  tbe  insu- 
perable objection  consists  in  tbe  plain  attempt 
to  limit  or  to  control  the  exercise  of  a  power 
of  appointment  which  the  Constitution  has  un- 
qualifiedly conferred  upon  the  local  authority 
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to  be  designated.  If  tbat  be  true,  there  is  no 
occasion  to  consider  otber  objectionable  fea- 
tures, for  the  question  then  presented  becomes 
one  of  surpassing  importance  to  the  citizens  of 
the  state.  The  constitutional  provision,  I  re- 
peat, is  that  "all  city,  town,  and  village  offi- 
cers, whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution.sball  ...  be 
appointed  by  such  authorities  i hereof,  as  the 
legislature  shall  designate  for  thatpurp(  se."  It 
is,  of  course,  evident  that  the  provision  author- 
izes the  legislature  to  confer  the  power  of  ap- 
pointment upon  any  local  authority;  but  that 
the  power,  which  is  to  be  thus  conferred,  may 
be  (jualifled,  or  hampered  in  its  exercise,  by  the 
legislature,  is  not  only  not  evident,  but  such  a 
proposition,  in  my  opinion,  threatens  what  we 
are  bound  lo  regard  as  a  cardinal  principle  of 
our  form  of  government.  I  refer  to  the  rieht 
of  local  self-government;  a  right  which  inheres 
in  a  republican  government,  and  with  refer- 
ence to  which  our  Constitution  was  framed. 
The  habit  of  local  self-government  is  some- 
thing which  we  took  over,  or  rather  continued 
from,  the  English  system  of  government,  and, 
as  Judge  Coole;^  has  remarked  with  reference 
to  the  Constitutions  of  the  states,  "if  not  ex- 
pressly recognized,  it  is  still  to  be  understood 
that  a*ll  these  instruments  are  framed  with  its 
present  existence  and  anticipated  continuance 
in  view."  Const.  Lim.  *35.  The  principle  is 
one  which  it  takes  but  little  reflection  to  con- 
vince the  mind  of  being  fundamental  in  our 
governmental  system,  and  as  contributing 
strength  to  the  national  life,  in  its  educational 
and  formative  effect  upon  the  citizen.  It  means 
that  in  the  local  or  political  subdivisions  of  the 
state  the  people  of  the  locality  shall  administer 
their  own  local  affairs,  to  the  extent  that  that 
right  is  not  restricted  by  some  constitutional 
provision.  I  do  not  think  it  con  be  seriously 
disputed  that  the  conception  of  the  state  is  free 
from  the  element  that  it  belongs  to  it  to  con- 
trol purely  local  affairs,  and  that  state  inier- 
ference  flnds  justification  only  when  state  pol- 
icy or  local  abuses  demand  it.  I  think  that  no 
inference  is  warranted  that  other  powers  have 
been  conferred  by  the  people  upon  their  legis- 
lative body  than  those  which  are  mentioned  in 
the  Constitution,  or  which  are  necessary  to 
carry  into  effect  those  which  are  expressly 
given. 

In  this  clause  of  the  Constitution  under  con- 
sideration we  find  the  express  reservation  of 
the  right  of  local  self-government.  The  legis- 
lature is  expressly  authorized  to  designate  the 
local  authority,  who  shall  appoint  the  local 
olficers,  and  it  is  impliedly  prohibited  from  do- 
ing more  than  that,  or  from  placing  limitations 
upon  this  power  of  appointment.  As  it  was 
said  in  People,  Wood,  v.  Draper,  15  N.  Y.  544: 
'•Every  positive  direction  contains  an  implica- 
tion against  anything  contrary  to  it,  or  which 
would  frustrate  or  disappoint  the  purpose  of 
that  provision."  When,  therefore,  we  read  in 
the  act  under  consideration  that  "no  person  is 
eligible  to  the  ofl^ceof  police  commissioner  un- 
less, at  the  time  of  his  election,  he  is  a  member 
of  the  political  party  or  organization  having 
the  highest,  or  the  next  highest,  representation 
in  the  common  council,"  we  must  perceive  a 
^ery  clear  violation  of  the  Constitution.     A 
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ical  institutions,  which  is  expressly  recognized 
as  such  by  the  Constitution,  and  the  perma- 
nency of  which  is  guaranteed  therein,  is  delib- 
erately trenched  upon  by  the  legislative  body. 
What  becomes  of  the  right  of  the  majority  of 
the  people  in  a  locality  to  manage  their  own 
affairs,  and  to  appoint  their  local  ofiScers,  when 
that  majority  can  have  no  advantage  in  the 
Constitution  of  the  board  by  numbers,  or  when 
the  choice  is  limited  to  the  members  of  a  des- 
ignated class?  Is  it  not  clear  that  the  legisla- 
ture has  assumed  to  add  to  the  power  to  desig- 
nate the  appointing  authorities  of  the  munici- 
pality the  further  power  to  designate  the 
particular  persons  from  whom  the  appoint- 
ments must  be  made,  and,  still  further,  to  place 
the  minoritj^  upon  an  equality  with  the  raajor- 
itv  ?  This  Is  too  evident  an  excess  of  power  to 
be  explained  awa^,  or  to  be  excused  upon  the 
ground  of  a  political  expediency.  It  is  not  too 
much  to  say  of  it  that  it  is  an  attack  upon  erne 
of  those  fundamental  forms  of  personal  liberty 
against  which  the  constitutional  provision  wa» 
intended  to  act  as  a  safeguard.  I  think  it  to 
be  as  opposed  to  a  safe  state  policy  as  to  the  very 
letter  of  the  Constitution. 

It  ought  not  to  require  much  of  argument  to 
show  the  importance  of  this  clause  in  our  Con- 
stitution, or  what  its  presence  means  for  our 
political  institutions.  Its  very  presence  in  the 
Constitution  of  the  state  since  1846  evidences 
the  importance  which  the  people  attach  to  the 
preservation  of  this  right  in  the  management 
of  their  local  affairs.  It  means  the  right  to 
choose  their  local  ofiQcers,  in  all  its  reality,  or 
it  means  nothing.  If  it  does  not  mean  that 
the  people  have  reserved  the  right  of  adminis- 
tering existing  local  oflBces  by  oiScers  of  their 
own  choosing,  whether  it  be  done  directly^ 
through  an  election,  or  indirectly,  through  the 
method  of  an  appointment  by  some  of  their 
local  authorities,  I  am  at  a  loss  to  understand 
its  significance  or  in  what  consists  its  peculiar 
valueT  This  clause  was  inserted  in  the  Consti- 
tution of  1846,  and  it  has  been,  not  infrequently, 
considered  by  this  court.  In  People,  William- 
son, V.  McKinney,  52  N.  Y.  874,  the  present 
chief  judge  of  this  court  then  said  of  it:  *'  The 
obvious  purpose  of  the  provision  of  the  Con- 
stitution which  has  been  quoted  was  to  secure 
to  the  people  of  the  cities,  towns,  or  villages 
of  the  state  the  right  to  have  their  local  offices 
administered  by  officers  selected  by  themselves. " 
Later,  in  People,  Bolton,  v.  Albertton,  55  N.  Y. 
50,  Judge  Allen  spoke  to  the  same  effect,  and 
used  the  following  langua^:  "  Faithfully  <fb- 
served,  and  effect  given  to  it  in  its  spirit  as  well 
as  in  its  letter,  it  effectually  secures  to  each  of 
the  governmental  divisions  c»f  the  state  the 
right  of  choosing  or  appointing  iu  own  local 
officers,  without  let  or  hindrance  from  the  state 
government,  and  none  can  be  deprived  of  the 
rights  and  franchises  thus  guaranteed  to  all. 
The  theory  of  the  Constitution  is  that  the  sev- 
eral counties,  cities,  towns,  and  villages  are,  of 
right,  entitled  to  choose  whom  they  will  have 
to  rule  over  them;  and  that  this  right  cannot 
be  taken  from  them,  and  the  electors  and  in- 
habitants disfranchised,  by  any  act  of  the  legis- 
lature, or  of  any  or  all  the  departments  of 
the  state  government  combined.  This  right  of 
self  government  lies  at  the  foundation  of  our 
institutions,  and  cannot  be  disturbed  or  inter- 
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fered  ^itb,  even  in  respect  to  the  smallest  of 
the  divisions  into  which  the  state  is  divided  for 
governmental  purposes,  without  weakening 
the  entire  foundation;  and  hence  it  is  a  right 
not  only  to  be  carefully  guarded  by  every  de- 
partment of  the  government,  but  every  iofrac- 
tion  or  evasion  of  it  to  be  promptly  met  and  con- 
demned; especially  by  the  courts,  when  such 
acts  become  the  subject  of  judicial  investiga- 
tioo."  This  is  strong  and  significaut  language. 
Read  in  its  light,  the  ;:^ovisTon  of  the  act  un- 
der consideration  appears  as  legislation  hostile 
to  that  freedom  of  action  which  the  people  of 
Albany  have  the  right  to  claim,  under  the 
Constitution,  in  the  management  of  their  own 
affairs.  It  cannot  be  denied  that  legislation  of 
this  character  has  an  inimical  tendency,  and, 
unless  the  check  of  the  Constitution  is  strictly 
enforced  by  the  courts,  it  may  develop  a  germ 
of  menace  to  local  self-government,  to  the  pres- 
ence of  which  we  should  not  suffer  ourselves 
to  be  blinded  by  any  partisan  considerations: 
or  until  it  becomes  too  late  to  extirpate  it.  I 
believe  the  principle  to  be  too  useful  and  too 
healthful  a  part  of  our  governmental  system  to 
be  denied  its  full  effect,  and,  while  it  is  recog- 
nized in  the  fundamental  law  of  the  state,  the 
court  should  not  be  reluctant  to  enforce  it 
whenever  a  case  fairly  involving  its  efficacy  is 
presented.  The  iudicial  power  was  intended 
to  stand  as  a  bulwark  against  all  legislation 
which  impairs  any  of  the  constitutional  guar- 
anties. The  legislative  power  of  the  state  is 
vested  in  the  legislature,  and  it  is  plenary  with 
respect  to  the  state  at  large,  or  to  any  portion 
thereof,  in  matters  of  government,  except  as 
restricted  by  the  Constitution.  But  the  people 
not  only  have  not  consented  that  the  legislative 
power  shall  include  the  power  to  control  their 
selection  of  local  officers:  but,  fearing  to  trust 
the  discretion  of  the  legislature  not  to  assume 
such  a  power,  they  have  inserted  in  their  Con- 
stitution an  express  restriction.  We  must  not 
forget  that  a  Constitution  is  the  measure  of  the 
rights  delegated  by  the  people  to  their  govern- 
mental agents,  and  not  of  the  rights  of  the 
people.  It  apportions  the  powers  of  govern- 
ment, with  such  limitations  as  are  appropriate 
to  keep  their  exercise  clearly  defined.  The 
judicial  power  can  and  should  pronounce  null 
all  laws  which  contravene  its  provisions, — a 
feature  of  our  governmental  system  which  De 
Tocqueville  declared  to  be  "one  of  the  strong- 
est terriers  ever  devised  against  the  tyrannies 
of  political  assemblies."  Vol.  1,  p.  129. 
The  remarks  of  Judge  Denio,  in  People,  Wood, 
V.  Draper,  15  N.  Y.  at  page  537,  where  §  2  of 
art  10  was  under  consideration,  may  be  quoted 
in  connection  with  our  application  of  this  sec- 
tion: *'  We  must  keep  in  mind  that  the  Con- 
stitution was  not  framed  for  a  people  entering 
into  a  political  society  for  the  first  time,  but 
for  a  community  already  organized  and  fur- 
nished with  legal  and  political  institutions 
adapted  to  all  or  nearlv  all  the  purposes  of 
eivil  government:  and  that  it  was  not  intended 
to  aMisb  these  institutions,  except  so  far  as 
they  were  repugnant  to  the  Constitution  then 
framed." 

Having  in  mind  this  principle  of  local  self- 
government,  as  an  inherited  and  pronounced 
feature  in  the  general  governmental  system, 
let  us  turn  to  the  statute  in  question,  and,  more 
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particularly,  consider  the  provisions  of  the  1st 
section.  What  was  it  intended  to  do,  and 
what  will  it  do,  if  allowed  effect?  What  are 
its  spirit  and  its  purpose?  for  we  must  consider 
them  in  determining  whether  the  legislative  in- 
tent may  be  effectuated.  It  was  passed  as  an 
amendatory  act,  affecting  chapter  77  of  the 
Laws  of  1870,  and  the  acts  supplemental  thereto, 
which  related  to  the  police  department  of  the 
city  of  Albany.  At  the  time  of  its  passage  the 
board  of  police  commissioners  consisted  of  five 
persons,  mz.,  of  the  mayor  ex  officio  and  of 
four  persons  whom  he  might  appoint.  The 
present  statute  provided  for  a  board  of  only 
four  commissioners,  "not  more  than  two  of 
whom  shall  belong  to  the  same  political  party," 
who  shall  be  chosen  or  elected  at  a  prescribed 
meeting  of  the  common  council,  and  "for  the 
purpose  of  such  meeting  the  members  attending 
shall  constitute  a  quorum."  Each  member  of 
the  council  is  restricted  in  his  vnte  to  two  per- 
sons, and  "no  person  is  eligible  to  the  office 
.  .  .  unless,  at  the  time  of  his  election  he  is 
a  member  of  the  political  party  or  organization 
having  the  highest  or  the  next  highest  represen- 
tation in  the  common  council."  If  a  vacancy 
occur  in  the  board,  "it  shall  be  filled  by  appoint- 
ment b^  the  mayor  upon  the  written  recom- 
mendation of  a  majorit^^of  the  members  of  the 
common  council, belonging  to  the  same  political 
party  or  organization  as  the  police  commissioner 
whose  office  shall  become  vacant."  These  pro- 
vision.s  are  very  radical  and  peculiar  in  their 
character.  Whereas,  under  existing  statutes, 
the  mayor  was  designated  as  the  appointing  au- 
thority, unfettered  in  his  choice  of  men,  and 
in  the  board  which  would  result,  a  majority 
could  always  act,  the  legislature,  by  this  act, 
has  undertaken  to  designate  an  appointing  au- 
thority whose  appointees  should  only  be  taken 
from,  and  equally  divided  between,  the  two 
political  parties  dominant  in  the  common 
council  upon  a  certain  date,  and  provision  is 
made  that  that  order  of  things  should  not  be 
disturbed  in  the  filling  of  any  vacancy  which 
might  arise  later.  Then,  again,  instead  of  leav- 
ing the  designated  local  authority  to  act  in  its 
regular  or  chartered  way,  provision  is  made  for 
its  action  in  ways  unsanctioned  by  custom,  or 
by  other  law  than  the  act  itself  provides.  The 
purpose  of  the  act  was  to  change  the  pemonnel 
of  the  board,  and  taking  the  appointments  from 
the  executive  power  of  the  city,  to  place  them 
with  its  legislative  power,  under  such  restric- 
tions as  to  choice  as  to  compose  a  body  of  four 
commissioners,  equally  divided  among  two  suf- 
ficiently well-denned  political  organizations. 
The  spirit  of  the  legislative  act  is  manifested  by 
the  attempt  to  secure  the  appointment  of  such  a 
board  at  the  time  fixed  therein,  by  constitut- 
ing an  arbitrary  quorum  of  the  body  out  of  any 
number  of  members  attending.  It  may  also 
be  remarked,  as  illustrating  the  spirit  of  an  act 
which  provides  for  a  board  whose  action  may 
be  blocked  b^  a  division  of  the  members,  that 
in  §  4  provision  is  made  for  the  discharge  upon 
a  certain  date  of  every  member  of  the  force 
from  office,  "with  the  exception  of  the  per- 
son who  was  senior  captain  on  Januarv  1, 
1896,"  and,  in  the  e^ent  of  a  failure  of'  the 
board  to  appoint  a  chief  of  police,  "the  said 
senior  captain  .  .  .  shall  act  as  such,"  and  in 
case  of  its  failure  to  appoint  the  captains  and 
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sergeants,  "then  it  shall  be  the  duty  of  the 
chief  or  acting  chief  to  assign  naembers  of  the 
force  to  perform  such  duties  until  the  board 
shall  make  such  appointments."  Thus  "the 
person  who  was  senior  captain  on  January  1, 
1896/'  is  not  only  protected  and  kept  in  office 
by  this  act,  but,  in  the  very  possible  contin- 
eency  of  a  tie  in  the  board  of  commissioners 
blocking  any  action,  he  is  invested  with  ex- 
traordinary powers  of  control.  I  do  not  need 
to  comment  upon  the  wisdom  or  the  prudence 
of  the  legislative  act.  for  the  court  is  not  con 
cerned  with  that.  Its  concern  ceases  when  it 
determines  that  the  legislature  has  not  tran- 
scended the  limits  of  its  powers,  as  they  are 
defined  in  the  Constitution  of  the  state.  If  it 
has  the  right  to  interfere,  to  the  extent  that  the 
act  proposes,  \cith  the  local  government  and 
concerns  of  the  city  of  Albany,  then  we  have 
only  to  affirm  the  constitutionality  of  its  pro- 
ceeding. If  it  has  exceeded  its  legislative 
power,  we  are  bound  to  say  so,  and  to  declare 
its  act  null,  because  unconstitutional. 

That  this  statute  violates  the  Constitution  in 
its  letter,  as  in  its  spirit,  seems  to  me  an  in- 
disputable proposition.  It  goes  beyond  the 
power  to  designate  the  local  authority  who, 
under  the  new  system,  shall  appoint  police  com- 
missioners. It  designates  the  class  of  persons 
from  whom  the  selection  must  be  made  and 
excludes  all  others,  and  it  precludes  the  ma- 
jority in  the  common  council  from  naming  the 
majority  of  the  board.  Nor  does  it  confine  the 
designation  of  an  authority  to  what  would  be, 
in  fact,  such  under  the  charter  of  the  citj;  of 
Albany;  for  it  attempts  to  create  an  appoint- 
ing body  in  violation  of  the  provisions  of  the 
city  charter.  At  the  time  of  the  adoption  of 
the  Constitution  of  1894  the  local  authorities  of 
the  city  of  Albany,  under  its  charter,  were  the 
mayor  as  the  executive  power,  and  the  com- 
mon council  as  the  legislative  power.  Laws 
1888,  chap.  298.  The  reference,  therefore,  of 
the  constitutional  provision  in  question  was  to 
local  authorities  as  they  were  constituted  by 
force  of  existing  public  laws,  for  the  legal  pre- 
sumption must  be  that  the  reviser^  used  those 
words  not  only  intelligentljr*  but  with  knowl- 
edge of  the  forms  of  municipal  government 
and  of  the  rules  which  guide  executive  and  ad- 
minisirative  action.  The  legislature  was,  con- 
sequently, clearly  restricted,  in  its  designation 
of  an  appointing  authority,  to  what  was  a  local 
authority  within  themeaningof  the  public  laws; 
and  in  determining  upon  the  common  council 
it  could  not  go  further  and  reform  or  re-con- 
stitute its  powers  as  a  municipal  agent  or  au 
thority,  bv  this  indirect  method.  Power  was 
not  vested  in  any  one  member  of  the  common 
council,  but  in  the  aggregate  of  the  members 
who  compose  the  body,  and  its  action  is  the 
action  of  the  body  as  a  whole.  United  States, 
V.  BaUin,  144  U.  S.  1.  86  L.  ed.  821.  To  act 
validly,  the  vole  of  a  majority  of  the  members 
was  required,  both  at  common  law  and  under 
the  charter.  Ex  parte  Willcocks,  7  Cow.  402, 
17  Am.  Dec.  525;  Laws  1888,  chap.  298,  titleS. 
One  alderman,  or  member  of  the  common 
council,  or  a  jiroup  of  nQeml)ers,  or  anything 
short  of  what  is  required  by  the  charter  to 
constitute  a  valid  meeting  of  the  board,  would 
not  be  a  local  authority,  competent  to  perform 
an  act  of  municipal  government.    The  legisla- 
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tive  power  is  vested  onl^  in  the  common  coun- 
cil, acting  by  a  majonty  of  the  body.  The 
minority  was  not  empowered  to  bind  the  city, 
and  the  legislature  cannot  give  it  that  power. 
The  provision,  therefore,  for  a  quorum,  to  con- 
sist of  any  number  of  attending  members,  ia 
clearly  in  conflict  with  the  Constitution.  In 
passing  upon  the  validity  of  an  act,  we  are  to 
consider  what  is  possible  and  what  may  l)e 
done  under  its  authority,  and  the  vice  of  the 
one  before  us  is  that  it  affects  the  comtnon 
councirp  power  to  act,  as  designed  and  cre- 
ated by  law  to  act, — that  is  to  say,  through 
the  majority  of  its  members;  and  it  authorizes, 
in  a  certain  contingency,  something  less  or  oth- 
er than  that  local  authority  to  act.  The  legis- 
lature could  not,  constitutionally,  deprive  the 
municipal  authority,  selected  for  the  purpose, 
of  the  power  to  exercise  its  functions  as  pre- 
scribed by  the  law  of  its  being,— an  indisput- 
able proposition  with  respect  to  a  law  which 
purports  not  to  amend  a  municipal  charter, 
but  to  confer  some  new  power  upon  a  munic- 
ipal authority.  We  are  not  confronted  here 
with  any  question  of  "minority  representa- 
tion." That  is  not  the  purpose  of  the  act.  It 
places  the  political  minority  in  the  legislative 
body  upon  an  equality  with  the  politcal  major- 
ity, and  in  that  feature  consists  the  violation  of 
that  fundamental  principle  of  our  popular  form 
of  government,  which  demands  that  the  major- 
ity shall  govern.  The  principle  of  minority 
representation  recognizes  the  right  in  the  major- 
ity to  control.  It  must  be  the  majority  who 
shall  appoint  the  officers  of  government,  and 
this  extends  more  clearly  to  the  governmental 
officers  of  localities,  perhaps,  than  to  the  af- 
fairs of  the  state  government.  Mr.  Justice 
Herrick  refers  to  the  only  instance  of  the  sur- 
render by  the  people  of  the  power  of  the  ma- 
jority to  select  their  officers  as  being  found  in 
the  constitutional  provision  for  the  passage  of 
a  law  securing  equal  representation  among 
the  election  officers  of  the  two  political  par- 
ties which  at  the  next  preceding  general  elec- 
tion cast  the  highest  and  the  next  highest 
number  of  votes  (§  6,  art.  2),  and  he  appropri- 
ately observes  that  "the  provision  for  such 
equal  representation  in  the  one  case,  by  im- 
plication excludes  it  in  all  others."  He  re- 
enforced  his  observation  by  a  reference  to  the 
constitutional  debates,  which  resulted  in  the  de- 
feat of  propositions  authorizing  the  legislature 
to  provide  for  minority  representation  in  city 
governments. 

I  will  refer  to  two  cases  which  are  deemed 
to  bear  upon  the  discussion  of  this  case.  In 
Roffers  v.  Buffalo,  123  N.  Y.  178,  9  L.  R.  A. 
579.  the  law  provided,  as  to  a  board  of  three 
civil  service  commissioners  there  in  question » 
that  "not  more  than  two  of  whom  shall  be  ad- 
herents of  the  same  political  party. "  It  was  held 
that  "nothing  in  this  statute  compels  the  ap- 
pointment of  even  one  member  of  any  political 
party.  It  simply  prevents  the  appointment  of 
more  than  two  from  such  party."  Comment- 
ing upon  the  case  of  Attp.  Gen.  v.  DetraU,  58 
Mich.  213,  55  Am.  Rep.  675,  where  the  pro- 
vision was  for  the  appomtment  of  two  election 
inspectors  from  each  of  the  two  leading  politi- 
cal parties,  Peckham,  J.,  said:  "The  law 
recognized  but  two  political  parties,  and  made 
it  a  necessity  for  the  appointments  to  be  made- 
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from  and  conflned  to  members  of  tbose  parties. 
Ad  individual  not  a  member  of  either  was  not 
eligible  to  appointment.  In  the  case  before  us 
there  is  not  a  citizen  in  the  state,  otherwise 
capable,  who  would  not  be  eligible  in  the  first 
instance  to  one  of  these  appointments.  .  .  . 
There  is  no  provision  making  it  necessary  to 
appoint  two  from  |the  same  party,  or  making 
it  necessary  to  appoint  someone  who  has-been 
known  up  to  ithat  time  as  a  member  of  any 
particular  party."  Again  he  says:  **The  pur- 
pose of  the  statute  ...  is  not  to  arbi- 
trarily exclude  any  citizen  of  the  state,  but  to 
provide  that  there  shall  be  more  than  one  party 
or  interest  represented."  The  opinion  in  the 
Rogers  Case  seems  very  strongly  to  support 
the  view  that  the  act  in  question  now  violates 
the  Constitution.  The  case  of  People,  Woods, 
V.  Crissey,  91  N.  Y.  616,  cannot  be  deemed  to 
confuse  the  present  discussion.  The  act  con- 
fined the  vote  of  each  alderman  for  police  com- 
missioners to  one  of  the  two  to  be  chosen,  so 
that  the  minority  would  be  sure  to  elect  one. 
The  common  council  had  already  acted  upon 
the  appointments  and  the  court  refused  to  pass 
upon  the  restriction  in  the  act.  Finch,  J.,  ob- 
served, in  ihat  connection:  *'If  we  assume 
this  provision  to  be  unconstitutional,  it  was  a 
nullity.  .  .  .  They  [the  common  council] 
are  presumed  to  have  known  the  law,  and  had 
an  official  legal  adviser.  .  .  .  They  must 
be  held  then  to  have  voted  without  restraint." 
In  the  case  at  bar,  however,  the  appointments 
remain  to  be  made,  and  the  answers  either  ad- 
mit that  the  defendants  intended  to  comply 
with  the  provisions  of  the  act  or  are  silent  as  to 
the  allegations  of  the  complaint  with  respect 
to  what  is  proposed  to  be  done  in  obedience  to 
the  provisions  of  the  act.  ' 

I  perceive  no  force  in  the  argument  that  there 
has  been  a  practical  construction  of  the  Consti- 
tution given  by  the  legislature,  and  acquiesced 
in  and  acted  upon  by  the  executive  and  admin- 
trative  departments  of  the  government.  The 
question  here  is  purely  one  of  law:  Is  the  con- 
stitutional provision  referred  to  violated  by 
this  statute?  Is  the  passage  of  such  a  law  au- 
thorized by  the  Constitution?  Practical  con- 
struction of  a  law  isusally  accorded  force  when 
it  relates  to  the  business  conducted  by  the  de- 
partments of  the  state  government,  and  when 
the  legislation  dependeJ  upon  to  establish  it 
has  been  clear  and  uniform  in  character  for  a 
long  period  of  years.  But,  to  use  Judge 
oley's  language,"^  '^acquiescence  for  no  length 
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of  time  can  legalize  a  clear  usurpation  of 
power  where  the  people  have  plainly  expressed 
their  will  in  the  Constitution,  and  appointed 
judicial  tribunals  to  enforce  it. "  The  question 
before  us  is  not  one  of  legislative  policy  in  re- 
lation to  the  business  of  state  government.  It 
is  whether  the  legislature  has  the  power  to  in- 
terfere with  the  local  concerns  of  a  municipaU 
ity,  and  by  arbriirary  methods  to  prevent  ma- 
jority rule  in  the  selection  of  local  officers.  In 
the  presence  of  the  constitutional  provision,  is 
it  not  an  assumption  of  a  power,  neither  ex- 
pressly granted  nor  to  be  implied?  The  ques- 
tion is  no  less  than  this:  Having  a  written 
Constitution,  shall  we,  and  may  we,  disregard 
one  of  its  commands,  and,  though  the  court  is 
set  as  the  people's  bulwark  against  legislation 
which  contravenes  constitutional  provisions, 
84  L.  R.  A. 


shall  it  aid  the  le^'slature  when  overstepping 
the  limits  assigned  to  its  action?  We  cannot 
dispose  of  the  question  as  one  of  legislative  dis- 
cretion; for,  if  we  construe  away  such  an  ex- 
press provision,  upon  however  so  plausible  a 
theory,  we  open  the  door  to  future  attacks  upon 
the  fundamental  law,  which  underlies  the 
structure  of  the  state. 

It  is  argued,  however,  that  the  obiectionable 
clauses  can  be  stricken  out  as  null  and  void, 
and  that  the  statute  may  remain  valid  to  the 
extent  of  conferring  power  ou  the  common 
council  to  appoint  police  commissioners.     I  do 
not  see  how  that  may  be  done,  within  any  cor- 
rect or  salutary  application  of  a  rule  which  is 
frequently  resorted  to  to  uphold  the  acts  of  the 
legislative   department  of  government.    It  is 
only  applicable  where  not  only  that  which  is 
vicious  in  the  law  is  so  distinct  as  to  permit  of 
being  severed    from  the  rest,  but  where,  the 
severance  being  made,  enough  remains  to  ef- 
fectuate the  object  which  the  legislature  had 
in  view.     It  will  not  do,  to  save  lejrislative  en- 
actments from  annulment,  to  strike  out  pro^ 
visions  which  so  clearly  express  the  intention 
of  the  legislature  as  to  characterize  the  purpose 
of  the  act,  and  make  their  presence  essential 
to  the  existence  of  the  statute.    Judge  Cooley, 
in    his  -work   on    Constitutional   Limitations 
(♦178),  has  so  well  expressed  himself  on  this 
point  that  I  will  repeat  his  words:     '  'If  its  pur- 
pose is  to  accomplish  a  single  object  only,  and 
some  of  its  provisions  are  void,  the  whole  must 
fall,  unless  sufficient  remains  to  effect  the  ob- 
ject  without  the  aid  of  the  invalid  portion. 
And,  if  they  are  so  mutually  connected  with  and. 
dependent  on  each  other,  as  conditions,  consid- 
erations, or  compensations  for  each  other,  n<t  to 
warrant  the  belief  that  the  legislature  intended 
them  as  a  whole,  and,  if  all  could  not  be  car- 
ried into  effect  the  legislature  would  not  pass 
the  residue  independently,  then,  if  some  parts 
are  unconstitutional,  all  the  provisions  which 
are  thus  dependent,  conditional,  or  connected 
must  fall  with  them."    This  case  falls  within 
the  class  of  cases  thus  referred  to.     This  is  not 
a  new  scheme  for  the  creation  of  a  municipal 
body  of  police  commissioners.    This  statute 
was  intended  to  amend  the  existing  law  upon 
the  subject  of  a  ix)lioe  commission,  and  it  is 
perfectly  plain,  upon  its  reading,  that  what  was 
aimed  at  was  to  remove  from  office  the  present 
four  commissioners  and  all  of  their  subordi- 
nates, except  "the  person  who  was  senior  cap- 
tain on  January  1,  1896,"  and  to  compel  the 
substitution,  as  commissioners,  of  four  persons, 
who  would  be  representatives  of  two  certain 
political  organizations.     If  we  eliminate  the 
prescribed  methods  for  the  accomplishment  of 
this  purpose,  we  emasculate  the  legislative  act, 
and  it  cannot  seriously  be  contended  that  then 
there  would  remain  any  such  law  as  was  in- 
tended to  \)e  enacted   by  the  legislature.     In 
the  performance  of  the  duty  of  endeavoring  to 
uphold  the  validity  of  a  legislative  act  the 
court  may  not  carve  out  from  its  provisions 
such  as  would  mnke  a  law,  to  which  the  judi- 
cial approval  might  be  given,  unless  the  law 
then  be  such  as  can  be  deemed  to  have  been 
within  the  contemplation  of  the  legislature. 
In  other  words,  the  court  is  not  to  make  a  law 
for  the  people,  but  to  uphold  one  which  its. 
representatives  have  enacted;  and  its  duty  in 
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tbat  direction «  where  provisions  are  found 
wbicb  are  antagonistic  to  any  of  the  constitu- 
tional guaranties,  is  to  see  if  by  their  excision 
the  main  object  of  the  enactment  can  be  pre- 
served. If  that  object  coostitutes  an  evident 
interference  with  constitutiooal  rights,  if  it  can 
only  be  effectuated  through  unconstitutional 
provisions,  then  the  court  can  do  nothing,  and 
must  pronounce  its  condemnation  of  the  stat- 
ute as  a  whole.  The  recent  case  of  Re  New 
York  d  L.  L  Bridge  Co.  v.  Smith,  148  N.  Y. 
540,  furnishes  an  ilhistration.  There  the  act 
was  in  amendment  of  various  acts,  the  original 
of  which  provided  for  a  single  scheme  to  con- 
struct a  bridge  over  the  East  river.  The  act, 
however,  contained  many  provisions  of  an  ex- 
traordinary nature,  and  foreign  to  that  single 
purpose,  which  empowered  the  construction  of 
indefinite  e'xlensions  by  way  of  approaches, 
connections  with  railroad  companies,  and  con- 
solidations with  other  corporations.  It  was 
held  that  these  were  void  provisions,  and,  un- 
der the  rule,  separable  from  those  which 
were  lawful,  and  that  what  remained  was  ca- 
pable of  being  executed  as  complete  in  itself. 
Here,  however,  one  scheme  runs  through  the 
act,  and  towards  its  accomplishment  provi- 
sions have  been  enacted  which  are  interdepend- 
ent, and  without  which  the  scheme  falls.  The 
very  language  of  the  1st  section  makes  the 
birth  of  a  new  commission  to  depend  upon  a 
definite  and  prescribed  action  being  taken,  and 
it  is  not  reasonably  conceivable  that  the  legisla- 
ture would  ever  have  passed  this  statute  with- 
out its  particular  mechanism  for  the  formation 
of  a  new  police  commission  from  the  certain 
political  materials  allowed  to  be  used.  I  quote 
the  language  of  the  present  chief  judge  in  Law- 
ton  V.  iSieele,  119  N.  Y..  at  page  241,  7  L.  R.  A. 
184:  "Where  the  court  can  judicially  see  that 
the  legislature  only  intended  the  statute  to  be 
enforced  in  its  entirety,  and  that  by  rejecting 
part  the  general  purpose  of  the  statute  would 
be  defeated,  the  court,  if  compelled  to  defeat 
the  main  purpose  of  the  statute,  will  not  strive 
to  save  any  part."  The  main  purpose  pf  this 
statute  was  to  brine  about  the  appointment  of 
a  new  police  commission  in  such  a  way  as  that 
its  body  will  be  equally  composed  from  two 
certain  political  elements  dominated  for  the 
time  in  the  common  council.  We  cannot  as- 
sume that  the  legislature  would  have  passed 
this  act  except  as  a  whole,  and  therefore  it  is 
our  duty,  for  the  reasons  assigned,  to  declare 
it  to  be  unconstitutional  and  void. 

The  judgment  appealed  from  sfiould  he  of- 
firmed,  with  costs. 

0*Brien,  J.,  concurring: 

This  action  was  brought  by  the  plaintiffs, 
who  are  residents  and  taxpayers  of  the  city 
of  Albany,  to  enjoin  the  common  council  of 
that  city  from  proceeding  to  execute  and  carry 
out  a  statute  passed  during  the  last  session  of 
the  legislature,  which,  in  effect,  removes  the 
present  police  force  from  office  and  provides 
for  the  organization  of  a  new  one.  The  act  is 
chapter  4^7  of  the  Laws  of  1896,  and  by  its 
title  and  provisions  amends  chapter  77  of  the 
Laws  of  1870,  and  also  amends  or  repeals 
various  other  statutes  relating  to  the  municipal 
government  of  tbat  city  and  to  the  organiza- 
tion and  government  of  the  police  force  therein. 
>4  L.  R.  A. 


It  is  alleged  in  the  complaint  that  this  act  is  in 
conflict  with  the  Constitution  of  the  state,  and 
therefore  void,  and  that  proceedings  on  the 
part  of  the  common  council  in  execution  of  its 
various  provisions  would  be  illegal  official  acts, 
within  the  meaning  of  the  statute,  which  should 
be  enjoined  by  the  courts. 

On  a  trial  of  the  issues  at  special  term  the  ac- 
tion was  sustained,  and  ihe  judgment  there  pro- 
nounced has  been  affirmed  by  the  appellate 
division  of  the  same  court.  The  controversy 
involves  important  principles  concerning  the 
right  of  local  self  government  in  cities  and  the 
individual  and  political  rights  of  the  citizen. 
These  questions  always  open  a  very  wide  field 
of  discussion,  the  materiids  for  which  are  to 
be  found  in  abundance  in  historical  and  judi- 
cial records.  The  provisions  of  our  Constitu- 
tion on  these  subjects,  which  it  is  claimed  have 
been  violated  in  the  passage  of  this  act,  are, 
as  is  we>!  known,  but  the  expression  in  brief 
and  comprehensive  language  of  general  prin- 
ciples of  remote  origin,  the  development  and 
recognition  of  which  required  centuries  of  dis- 
cussion and  civil  strife  before  they  were  adopted 
here  as  the  fundamental  law.  Hence,  when 
questions  arise  for  determination  concerning 
their  true  meaning  and  interpretation,  the  na- 
ture of  the  case  permits  a  very  wide  range  of 
discussion  based  upon  historical  facts  by  means 
of  which  principles  are  traced  lo  their  source 
and  origin,  and  their  progress  and  application 
marked,  from  time  to  time,  until  finally  em- 
bodied, as  they  have  been,  in  our  written  Con- 
stitution. 

The  particular  questions  presented  by  this 
appeal  have  been  illustrated,  both  at  the  bar 
and  in  the  opinion  of  the  court  below,  by  am- 
ple materials  drawn  from  this  source.  We  can 
add  little  of  any  value  to  what  has  been  said 
upon  this  feature  of  the  argument  in  the  deci- 
sion now  under  review,  and  we  can  ^safely  and 
properly  leave  that  branch  of  the  discussion 
where  it  was  placed  by  the  learned  judge  who 
spoke  for  the  majority  in  the  court  below. 
Assuming,  without  further  argument,  that  the 
leading  and  fundamental  prhaciples  there  stated 
with  respect  to  individual  rights  and  local  self- 
government  are  correct, — and  there  is  very 
little,  if  any,  dispute  in  this  respect  between 
counsel.— it  remains  to  apply  them  to  the  pro- 
visions of  this  bill.  What  has  been  frequently 
called  the  "political  tendency  of  the  Constitu- 
tion'* is  not  always  to  be  found  expressed  in 
words,  but  is  to  tie  derived  from  acknowledged 
principles  of  government  tbat  existed  long  be- 
fore its  adoption,  and  are  to  be  implied  from 
the  general  language  and  evident  purpose  and 
scope  of  particular  provisions. 

The  principal  objections  to  the  bill  are 
founded  upon  the  provisions  of  the  1st  section, 
which  amends  §  8  of  the  act  of  1870,  and  reads 
as  follows:  "Sec.  3.  The  police  board  of  the 
city  of  Albany  shall  consist  of  four  police  com- 
missioners, not  more  than  two  of  whom  shall 
belong  to  the  same  political  party  or  organiza- 
tion, and  who  shall  be  chosen  and  hold  office 
as  hereinafter  provided.  On  the  1st  Monday 
after  the  passage  of  this  act,  the  common  coun- 
cil will  meet  at  8  o'clock  in  the  evening  in  the 
common  council  chamber  and  shall  proceed  to 
elect  four  persons,  residents  and  freeholders  in 
the  city  as  such  police  commissioner8,an(lforthe 
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purpose  of  such  meetiog  the  members  attend- 
ing shall  constitute  a  quorum.  Each  member 
of  the  common  council  shall  be  entitled  to  vote 
for  not  more  than  two  of  such  persons,  and  the 
four  persons  receiving  the  highest  number  of 
Totes  shall  be  such  pohce  commissioners.  The 
common  council  shall  not  transact  any  other 
business  until  the  said  four  police  commis- 
sioners are  elected.  The  commissioners  so  ap- 
pointed shall  hold  office  as  such  until  the  1st 
day  of  February,  1898.  During  the  month  of 
January,  1898.  and  in  each  and  every  second 
year  thereafter,  the  common  council  shall  meet 
and  proceed  in  like  manner  to  elect  four  police 
commissioners,  who  shall  hold  office  for  two 
years  from  the  1st  day  of  February  following. 
If  a  vacancy  shall  occur  in  said  board  of  police 
commissioners  otherwise  than  b^  expiration  of 
term,  it  shall  be  filled  by  appoiptment  by  the 
mayor  upon  the  written  recommendation  of  a 
maioritjy>f  the  members  of  the  common  coun- 
cil belonging  to  the  same  political  party  or  or- 
ganizatimi  as  the  police  commissioner  whose 
office  shall  become  vacant.  ¥o  person  is  eligi- 
ble to  the  office  of  police  commissioner  unless 
at  the  time  of  bis  election  he  is  a  member  of 
the  political  party  or  organization  bavinir  the 
highest  or  the  next  highest  representation  in  the 
common  council."  There  are  some  other  pro- 
visions of  the  act  which  will  be  referred  to 
hereafter,  but  this  section  is  the  basis  of  nearly 
all  the  constitutional  objections  which  have  been 
tu-ged  against  the  bill.  At  the  date  of  its  pas- 
sage, on  the  oOth  of  April.  1896,  and  si  the  time 
of  the  adoption  of  the  present  Constitution,  and 
for  a  long  time  before,  the  common  council  was 
the  regularly  organized  legislative  and  govern- 
ing body  of  the  city,  composed  of  nineteen  al- 
dermen, elected  f rom^the  different  wards  by  the 
•electors.  There  was  then,  and  had  been  for 
many  years,  a  board  of  police  commissioners, 
composed  of  the  mavor  and  four  citizens, 
nominated  by  him  and  confirmed  bv  the  com- 
mon council,  and  upon  this  board  the  govern- 
ment of  the  police  force  devolved.  It  is  clear 
that  it  was  the  purpose  of  the  act  in  question 
to  abolish  this  board,  and  to  substitute  another 
in  its  place,  and.  as  will  be  seen  hereafter,  to 
disband  the  whole  police  force,  and  to  create  a 
new  one.  We  are  not  concerned  so  much 
with  the  justice  or  wisdom  of  this  legislation 
as  we  are  with  the  methods  through  which  it 
was  to  be  carried  into  execution.  The  pur- 
pose of  the  legislature  was  to  be  attained 
through  a  board  of  police  commissioners  to  be 
created  under  the  act,  and  composed  of  two 
members  from  each  of  the  political  parties  hav- 
ing the  highest  and  the  next  highest  represen- 
tation in  the  common  council,  and  the  last 
clause  of  the  section  declares  in  terms  that  no 
citizen  outside  these  two  political  organizations 
is  eligible  to  the  office. 

The  first  objection  urged  against  the  validity 
of  the  act  is  that  it  violates  ^  1  of  art.  1  of  the 
Constitution,  which  declares  that  "no  member 
of  this  state  shall  be  disfranchised,  or  deprived 
of  any  of  the  rights  or  privileges  secured  to 
any  citizen  thereof,  unless  by  the  law  of  the 
land,  or  the  Judgment  of  his  peers;"  and  also 
§  1  of  art.  18,  prescribing  the  oath  to  be  taken 
by  all  officers,  and  providing  that ''no  other 
oath,  declaration,  or  test  shall  be  required  as  a 
qualification  for  any  office  of  public  trust. "    At 
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the  expiration  of  the  term  of  office  of  the  com- 
missioners created  by  the  act,  their  places  are  to 
be  filled  by  the  same  process,  and,  in  case  of  a 
temporary  vacancy,  it  must  be  filled  by  the 
mayor,  upon  the  written  recommendation  of  a 
majority  of  the  common  council  belonging  to 
the  same  political  party  or  organization  as  the 
police  commissioner  whose  office  shall  become 
vacant.  It  is  plain  that  the  legislature  has 
taken  every  possible  precaution  to  exclude  for 
all  time  to  come  any  person  from  holding  the 
office,  either  for  a  full  term  or  to  fill  a  tem- 
porary vacancy,  who  is  not  a  member  of  one 
of  the  political  parties  designated  in  the  act. 
When  the  validity  of  such  legislation  is 
brought  in  question,  it  is  not  necessary  to  show 
that  it  falls  appropriately  within  some  express 
written  prohibition  contained  in  the  Constitu- 
tion. The  implied  restraints  of  the  Constitu- 
tion upon  legislative  power  ma^  be  as  effectual 
for  its  condemnation  as  the  written  words,  and 
such  restraints  may  be  found  either  in  the  lan- 
guage employed  or  in  the  evident  purpose 
which  was  in  view  and  the  circumstances  and 
historical  events  which  led  to  the  enactment  of 
the  particular  provision  as  a  part  of  the  or- 
ganic law.  A  written  Constitution  must  be  in- 
terpreted as  the  paramount  law  of  the  land  ac- 
cording to  its  spirit  and  the  intent  of  its  fram- 
ers.  as  indicated  by  its  terms.  In  this  sense  it 
is  just  as  obligatory  upon  the  legislature  as 
upon  other  departments  of  the  government  or 
upon  individual  citizens.  People,  Bolton,  v. 
AlberUon,  55  N.  Y.  50. 

When  the  two  sections  of  the  Constitution 
above  referred  to  are  read  together,  and  all  are 
read  in  the  light  of  the  historical  events  and 
notorious  abuses  of  power  which  led  to  their 
insertion  in  the  Constitution,  it  cannot,  I  think, 
be  doubted  that  they  are  broad  enough  in  their 
terms,  and  that  they  were  in  fact  intended,  to 
prevent  the  enactment  of  laws  proscribing  any 
class  of  citizens  as  ineligible  to  hold  office  by 
reason  of  political  opinions  or  party  affiliations. 
The  section  of  the  Constitution  last  cited  com- 
prehends more  than  a  mere  prohibition  of  test 
oaths,  such  as  are  familiar  to  the  student  of 
English  history.  It  deprives  the  legislature 
not  only  of  all  power  to  exact  any  other  oath,  but 
also  any  other  declaration  or  test  as  a  qualifi- 
cation for  office.  That  the  statute  under  con- 
sideration does  prescribe  a  political  test  as  a 
qualification,  and  makes  party  adhesion  a  con- 
dition, of  holding  office,  cannot  well  be  denied. 
It  not  only,  in  effect,  requires  the  four  commis- 
sioners to  be  divided  equally  between  the  two 
political  parties,  but  in  terms  brands  every 
other  citizen,  except  those  who  are  members  of 
the  two  parties,  as  ineligible  to  hold  the  office. 
The  courts  of  this  state  have  not  passed  upon 
the  validity  of  a  statute  containing  a  disquali- 
fying clause  like  the  one  in  question,  but  prin- 
ciples have  been  established  which  plainly 
lead  to  the  conclusion  that  such  enactments 
are  destructive  of  local  self-government  and 
individual  rights.  That  is  plainly  the  result 
of  the  discussion  in  the  case  of  Barker  v. 
People,  3  Cow.  686,  15  Am.  Dec.  822,  in  which 
the  principles  embodied  in  these  clauses  of  the 
Constitution  were  stated  and  explained. 

In  other  states,  with  constitutional  restric- 
tions identical  in  scope  and  purpose,  statutes 
containing  similar  provisions  to  these  now  un- 


418 


New  York  Court  of  Appbal& 


Oct., 


der  consideration  were  held  to  be  void  or  in- 
operatiye.  In  the  case  of  Baltimore  v.  State, 
Board  of  Police,  15  Md.  879,  74  Am.  Dec.  572. 
the  court  had  under  consideration  a  provision 
of  the  city  charter  relating  to  the  police  board, 
which  provided  "that  no  Black  Republican 
or  indorser  or  supporter  of  the  Helper  Book 
shall  be  appoiDted  to  any  office  under  said 
board."  The  reasoning  of  the  court  in  that 
case  sustains  the  conclusion  that  the  Judicial 
department  will  not  give  effect  to  such  disqual- 
ifications when  interposed  by  the  legislature 
against  the  right  of  any  citizen  to  hold  office 
if  conferred  upon  him  by  the  appointing 
power.  The  supreme  court  of  Michigan  held 
that  a  statute  providing  that  the  members  of 
a  board  should  be  selected  in  equal  numbers 
from  the  two  political  parties  represented  in 
the  common  council  was  in  conflict  with  a 
similar  provision  of  the  Constitution  of  that 
state  in  that  it  disqualified  all  other  citizens 
from  holding  the  office,  and  prescribed  party 
adhesion  or  attachment  to  certain  political 
opinions  as  a  test  for  holding  office  in  addition 
to  the  constitutional  oath.  People,  Le  Boy,  v. 
Hurlbut,  24  Mich.  44,  9  Am.  Rep.  108;  Atty. 
Gen.  V.  Detroit,  58  Mich.  218,  55  Am.  Rep. 
675.  The  same  result  was  declared  by  the  su- 
preme court  of  Indiana  when  considering  a 
statute  which  required  positions  in  the  police 
and  fire  departments  in  cities  to  be  filled  by 
selection  from  the  two  leading  political  parties 
in  these  cities.  EvantviUe  v.  State,  Blend,  118 
Ind.  426,  4  L.  R.  A.  93.  The  vice  which  the 
courts  found  in  all  these  statutes  was  that  they 
prescribed  a  test  based  upon  political  opinions 
for  appointees  to  office,  and  disqualified  all 
whose  political  views  did  not  conform  to  such 
test.  In  these  cases  it  was  fairly  shown  that 
legislation  of  this  character  is  in  conflict  with 
the  letter  and  spirit  of  the  constitutional  pro- 
visions referred  to,  and  with  the  fundamental 
principles  of  free  government.  They  can  be 
safely  followed  in  disposing  of  the  same  fea- 
tures in  this  case. 

The  legislature  of  this  state  has  no  power  to 
enact  a  law  which  proscribes  any  class  of  citi- 
zens as  ineligible  to  hold  public  office  on  ac- 
count of  political  belief  or  party  affiliations, 
and  consequently,  the  lest  clause  of  the  section 
of  the  bill  in  question  violates  the  provisions 
of  the  Constitution  referred  to,  and  is  void. 
The  learned  counsel  for  the  defense  contends 
that  this  provision,  if  held  to  be  invalid, 
may  be  eliminated  from  the  act,  and  the  re- 
mainder i)eTmitted  to  stand;  but,  when  that 
provision  is  exscinded,  nothing  would  remain 
in  the  bill  to  require  the  appointment  of  ad- 
herents of  either  of  the  parties  named.  There 
would,  indeed,  be  a  prohibition  against  ap- 
pointing more  than  two  persons  from  any  po- 
litical party,  but  nothing  whatever  to  require 
the  appointees  to  belong  to  any  party.  'The 
common  council  would  then  be  at  liberty  to 
make  the  selections  from  that  class  of  inde- 
pendent citizens  who  were  not  adherents  of 
any  party.  This,  however,  would  defeat  one 
of  the  main  purposes  of  the  bill.  When  the 
several  provisions  are  carefully  read  tosrether, 
it  is  quite  manifest  that  it  was  the  intention  to 
divide  the  power  of  the  police  department  and 
the  police  force  itself  equally  between  the  two 
political  parties  designated,  and  the  exclusion 
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of  all  other  persons  as  ineligible  to  be  members 
of  the  board  was  a  necessary  means  to  the  ac- 
complishment of  that  end.  The  principle  of 
a  division  of  the  board  and  the  whole  police 
force  equally  between  the  two  parties  is  so 
firmly  imbedded  in  the  act,  and  so  inseparably 
connected  with  all  of  its  provisions,  that  it 
cannot  be  omitted  without  frustrating  the  fun- 
damental purpose  which  was  in  view.  When 
the  statute  is  so  reduced  as  to  permit  the  com- 
riion  ,council  to  constitute  the  1x>ard  from  inde- 

rndent  citizens,  not  members  of  either  partjr, 
would  not  only  fail  to  embody  the  mam 
purpose  of  its  enactment,  but  it  could  not  rea- 
sonably be  asserted  that  the  legislature  would 
have  passed  it  at  all  in  that  form.  The  pur- 
pose of  the  legislature  to  constitute  a  board  of 
police  commissioners  and  a  police  force  equally 
divided  between  two  political  parties  is  so 
closely  interwoven  with  all  the  provisions  of 
the  bill  that  the  disqualifying  words  at  th& 
close  of  the  first  section  cannot  be  eliminated 
without  essentially  changing  the  scope  and  op- 
eration of  the  law,  and  reducing  it  to  a  form  in 
which  it  could  not  be  said  that  it  would  have 
been  originally  passed.  But  the  essential  and 
operative  provisions  of  this  statute  are  open  to 
still  other  constitutional  objections,  which  will 
now  be  considered  without  reference  to  the 
clause  referred  to.  If  these  objections  are 
valid,  as  we  think  they  are,  then,  obviously, 
there  would  remain  no  basis  whatever  for  the 
contention  that  any  material  part  of  the  act 
could  be  saved. 

It  is  admitted  that  police  commissioners  are 
city  officers  within  the  meaning  of  art.  10  of 
§  2  of  the  Constitution,  which  reads  as  follows: 
"All  city,  town,  and  village  officers  whose 
election  or  appointment  is  not  provided  for  by 
this  Constitution,  shall  be  elected  by  the  elect- 
ors of  such  cities,  towns,  and  villages,  or  of 
some  division  thereof,  or  appointed  by  such 
authorities  thereof  as  the  legislature  shall  des- 
ignate for  that  purpose."  The  true  interpre- 
tation, scope,  and  meaning  of  this  section  of 
the  Constitution  have  been  frequently  passed 
upon  by  this  court,  and  it  has  been  uniformly 
held  that  its  obvious  purpose  was  to  secure  to 
the  people  of  the  cities,  towns,  and  villages  of 
the  state  the  right  to  have  the  local  offices  ad- 
ministered by  officers  selected  by  themselves. 
It  was  designed  to  protect  and  give  force  and 
effect  to  the  principle  of  local  self-government, 
which  has  always  been  regarded  as  fundamen- 
tal in  our  political  institutions,  and  to  be  the 
very  essence  of  every  republican  form  of  gov- 
ernment. The  local  government,  even  in  the 
smallest  division  of  the  state,  is  the  preparatory 
school  in  which  the  citizen  acquires  the  rudi- 
ments of  self-government,  and  hence  these  in- 
stitutions have  been  justly  reinirded  as  the  nur- 
series of  civil  liberty.  People,  Williamson,  v. 
McKinvey,  52  N.  Y.  874;  PeopU.  Bolton,  v. 
Albertson,  55  N.  Y.  50;  People,  Townsend,  v. 
Porter,  90  N.  Y.  68;  People,  Orooki,  v.  Crooks, 
58  N.  Y.  648;  People,  Fowler,  v.  BuU,  46  N. 
Y.  57,  7  Am.  Rep.  802;  People,  LeRoy,  v. 
Pbley,  148  N.  Y.  688. 

In  the  case  of  People,  Bolton,  v.  Albertson, 
svpra,  the  meaning  of  this  provision  of  the 
Constitution  was  stated  in  the  following  com- 
prehensive language:  **Tbe  purpose  and  object 
of  §  2  of  art.  10  of  the  Constitution,  as  is  very 
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obvious,  was  to  secure  to  the  several  recog- 
nized civil  and  political  divisions  of  the  state 
the  right  of  local  self-government,  by  requir- 
ing that  all  county,  city,  town,  and  village  of- 
ficers, whose  election  or  appointment  was  not 
provided  for  by  the  Constitution,  save  those 
whose  offices  might  thereafter  be  created  by 
law,  should  be  elected  by  the  electors  of  the 
respective  municipalities,  or  appointed  by  such 
authorities  thereof  as  the  legislature  should 
designate.  As  to  offices  known  and  in  exist- 
ence at  the  time  of  the  adoption  of  the  Consti- 
tution, this  provision  is  absolute  in  its  prohi- 
bition of  an  appointment  by  the  central  gov- 
ernment or  its  authority,  or  by  anybody  other 
than  the  local  electors,  or  some  local  authority 
designated  by  law.  Faithfully  observed,  and 
effect  given  to  it  in  its  spirit  as  well  as  in  its 
letter,  it  effectually  secures  to  each  of  the  gov- 
ernmental divisions  of  the  state  the  right  of 
choosing  or  appointing  its  own  local  officers 
withoui  let  or  hindrance  from  the  state  gov- 
ernment, and  none  can  be  deprived  of  the 
rights  and  franchises  thus  guaranteed  to  all. 
The  theory  of  the  Constitution  is  that  the  sev- 
eral counties,  cities,  towns,  and  villages  are,  of 
right,  entitled  to  choose  whom  they  will  have 
to  rule  over  them;  and  that  this  right  cannot 
be  taken  from  them,  and  the  electors  and  in- 
habitants disfranchised,  by  any  act  of  the  legis- 
lature, or  of  any  or  all  the  departments  of 
the  state  government  combined.  This  right 
of  self-government  lies  at  the  foundation  of 
our  institutions,  and  cannot  be  disturbed  or  in- 
terfered with,  even  in  respect  to  the  smallest  of 
the  divisions  into  which  the  state  is  divided  for 
governmental  purposes,  without  weakening 
the  entire  foundation:  and  hence  it  is  a  right 
not  only  to  be  carefully  guarded  by  every  de- 
partment of  the  government,  but  every  infrac- 
tion or  evasion  of  it  to  be  promptly  met  and 
condemned,  especially  by  the  courts,  when 
such  acts  become  the  subject  of  judicial  in- 
vestigation." There  can  be  no  doubt  that 
this  provision  of  the  Constitution  secured  to 
the  people  of  the  city  of  Albany  the  right 
of  choosing  or  appointing  their  own  local 
officers  without  let  or  hindrance  from  the 
state  government.  The  only  power  that  the 
legislature  had  with  reference  to  a  board 
of  police  commissioners  in  that  city  was 
to  provide  either  for  their  election  by  the 
electors  or  their  appointment  by  such  agen- 
cies or  authority  as  the  people  had  selected 
to  administer  their  local  affairs.  If  the 
statute  now  before  us,  either  in  form  or  sub- 
stance, violates  these  principles,  it  cannot  and 
ought  not  to  be  upheld.  It  is  conceded  that 
the  legislature  haa  no  power  to  appoint  the 
police  commissioners,  and  what  it  cannot  do 
directly  it  cannot  do  indirectly.  It  cannot 
extend  the  term  of  office  of  a  local  officer  who 
has  been  already  elected,  for  the  plain  reason 
that  for  the  extended  period  of  time  it  is 
virtually  an  appointment.  A  constitutional 
provision  cannot  be  evaded  under  color  of 
exercising  some  other  general  power  which 
the  legislature  may  possess.  In  the  case  at  bar 
the  common  council  was  designated  as  the 
authority  to  make  the  appointment  of  police 
commissioners,  and  so  far  the  legislature  acted 
within  its  powers.  But  in  making  the  desig- 
nation it  had  no  power  to  so  bind  and  restrict 
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its  action  as  to  make  that  body  a  mere  instru- 
ment of  its  own  will.  The  right  of  the  people 
to  select  their  local  officers  cannot  be  evaded 
or  disregarded  by  conferring  the  power  of 
appointment  upon  some  agency  of  their  own 
selection,  coupled  with  such  conditions  and 
restrictions  as  to  make  the  choice  virtually 
that  of  the  legislature,  and  not  of  the  people. 
It  needs  no  argument  to  show  that  the  Consti- 
tution may.  in  that  way,  be  as  effectually 
violated  as  if  the  officers  to  be  appointed  had 
been  named  in  the  bill;  and  therein  lies  the 
vicious  principle  which,  as  it  seems  to  me, 
pervades  the  act  in  question.  The  common 
council  of  a  city,  like  every  other  legislative 
body  composed  of  individual  members,  acts  in 
its  official  capacity  as  a  unit  through  the  vote 
of  the  majority.  While  the  power  to  elect  or 
appoint  the  four  police  commissioners  under 
the  act  in  question  is  nominally  conferred  upon 
this  body  or  authority,  yet  the  members  are, 
in  terms,  prohibited  from  voting  for  more 
than  two.  There  is  nothing  in  the  bill  to 
prevent  the  whole  body  from  voting  for  the 
first  two  candidates  presented,  but,  having  so 
voted,  their  powers  are  exhausted,  and,  acting 
in  the  ordinary  way.  only  two  members  of  the 
board  could  be  elected.  But  the  bill  was  evi- 
dently framed  with  reference  to  a  known  po- 
litical situation,  and  for  the  purpose  of  pro- 
ducing a  particular  result.  It  was  known  that 
the  members  of  the  common  council  were 
divided  between  the  two  political  parties,  a 
majority  belonging  to  one  and  a  minority  to 
the  other.  How  overwhelming  in  point  of 
numbers  the  majority  may  have  been,  or  how 
insignificant  the  minority,  we  cannot  know 
from  the  record,  nor  are  we  concerned  with 
that  question.  What  is  more  important  is  the 
fact,  which  plainly  appears  upon  the  face  of 
the  bill,  that  the  minority,  however  feeble  in 
point  of  numbers,  are  given  the  power  to  elect 
half  the  commissioners  while  the  majority  are 
given  the  right  to  elect  the  other  half,  and  this 
division  and  distribution  of  power  is  carefully 
perpetuated  for  all  future  time,  by  other  pro- 
visions of  the  bill.  Of  course,  if  such  a  system 
can  be  introduced  into  all  the  cities,  towns,  and 
villages  of  the  state,  local  self-government  must 
disappear,  and  government  by  the  majority  in 
the  legislature  will  be  substituted  in  its  place. 
It  would  be  difficult  to  suggest  a  contrivance 
better  calculated  to  undermine  and  destroy 
the  spirit  of  civic  freedom  than  a  statute  enacted 
by  the  central  authority  conferring  powers 
upon  a  minority  equal  to  those  which  can  be 
exercised  by  the  majority. 

The  question  is  whether  the  legislature,  while 
professing  to  confer  power  upon  the  common 
council  to  appoint  four  persons  to  compose  a 
board  of  police  commissioners,  can  at  the  same 
time  and  in  the  same  breath  empower  a  minor- 
ity of  the  body,  whether  it  be  composed  of  one 
person  or  more,  to  appoint  half  of  them.  It 
would  seem  to  be  clear  that  any  attempt  on  the 
part  of  the  legislature  to  divide  the  appointing 
power  into  groups  or  fragments,  each  acting 
independent  of  the  other  in  such  a  way  as  to 
enable  a  minority  to  exercise  the  same  power 
as  the  majority,  and  thus,  indirectly,  to  bring 
about  the  same  result  as  the  legislature  itself 
would  desire  if  it  could  act  directly,  is  a  viola- 
tion of  the  spirit  and  purpose,  if  not  the  letter. 
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of  the  CoDstitution.  The  two  commissioDers 
who,  UDder  the  scheme  of  this  statute,  are  to 
be  elected  by  a  mere  minority  fragment  of  the 
common  council,  would  hola  their  offices,  not 
from  the  people  of  the  city,  but  from  the 
legislature.  In  every  substantial  sense  such 
officers,  thus  selected,  must  be  regarded  as* the 
creation  of  the  central  power  of  the  state, 
rather  than  the  choice  of  the  people,  acting 
directly  or  through  their  chosen  agencies.  If 
(he  legislature  can  lawfully  authorize  a  minor- 
ity of  the  common  council  to  appoint  one  half 
the  police  board,  there  is  no  reason  why  it  can- 
not authorize  a  tax  to  be  imposed,  and  ordi- 
nance enacted,  or  any  other  legislative  or  ad- 
ministrative act  to  be  performed  by  the  same 
vote.  The  fallacy  of  all  the  reasoning  in  sup- 
port of  the  measure  is  to  be  found  in  the 
assumption  that  a  single  member  of  the  com- 
mon council,  or  a  minority  of  the  body,  is  a 
local  city  authority  within  the  intent  and 
meaning  of  the  Constitution.  When  the  com- 
mon council  of  a  city  is  designated  as  the 
appointing  power,  the  term  is  to  be  understood 
in  its  usual,  ordinary,  and  popular  sense,  and 
the  authority  is  to  be  exercised  in  the  ordinary 
manner,  according  to  the  procedure  governing 
legislative  or  deliberative  bodies.  When  it  is 
so  fettered  and  cramped  in  its  official  action, 
and  its  power  so  divided,  that  the  vote  of  a 
single  member  in  the  minority  is  made  as 
potential  as  that  of  a  dozen  in  the  majority,  it 
then  ceases  to  be  the  common  council,  or  the 
local  authority,  in  any  just  or  practical  sense, 
and  becomes  a  mere  instrument  to  register  the 
legislative  will. 

The  fatal  objection  to  the  bill  is  that,  while 
professing  to  comply  with  the  Constitution  by 
designating  the  common  council  as  the  ap- 
pointing authority,  it  violates  it  by  restrictions 
upon  its  action,  and  bv  the  enactment  of 
methods  of  procedure  for  a  special  purpose 
which,  in  their  practical  operation,  confer  the 
power  to  select  upon  two  political  ctouds  in 
the  body,  each  acting  independently  of  the 
other.  The  unity  and  efficiency  of  the  com- 
mon council  as  a  deliberative  body,  represent- 
ing the  people,  and  as  an  organ  of  city  author- 
ity, are  thus  destroyed  by  the  distribution  of  its 
legitimate  powers  between  two  unequal  groups 
or  fragments  of  the  whole  body.  City  officers 
selected  in  this  manner  are  in  no  just  or  proper 
sense  either  chosen  by  the  people  or  appointed 
by  the  common  council,  or  any  other  local 
authority;  and  nothing  less  than  this  will  sat- 
isfy the  letter  or  the  spirit  of  the  Constitution. 
The  act  should  not  be  viewed  as  an  expedient 
for  a  day,  but  a  permanent  law  for  all  time, 
and,  thus  considered,  it  is  obvious  that  the 
powers  conferred  upon  the  minority  may  be 
exercised  by  a  single  member.  Such  a  situa- 
tion is,  of  course,  possible,  and  quite  conceiv- 
able. To  say  that  the  two  commissioners 
elected  under  such  circumstances  held  office 
and  exercised  the  important  powers  conferred 
by  the  bill,  either  bv  the  choice  of  the  electors, 
the  common  councfl,  or  any  other  city  author- 
ity, would  be  to  state  a  proposition  so  glaringly 
erroneous  as  to  merit  no  consideration  what- 
ever. Their  appointment  under  such  circum- 
stances would  manifestly  be  due  to  the  fact 
that,  by  a  legislative  edict,  all  the  other  mem- 
bers of  the  common  council  were  prohibited 
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from  participation  in  the  choice.  It  would  be 
quite  as  competent  under  such  conditions  for 
the  legislature  to  omit  mere  formalities,  with- 
out substance,  and  to  name  the  commiasioners 
in  the  bill.  The  principle  is  the  same  whether 
the  minority  consists  of  one  member  or  more. 
When  the  common  council  is  designated  as  the 
appointing  authority,  but  the  majority  of  the 
members  are  disqualified  and  debarred  from 
voting,  and 'the  minority  empowered  to  make 
the  choice,  the  official  organ  of  the  popular 
will  is  silenced,  and,  though  the  real  nature  of 
the  procedure  may  be  disguined  by  the  observ- 
ance of  forms,  yet  the  appointment  in  such  a 
case  is,  in  substance,  the  act  of  the  central,  and 
not  the  local,  authority;  and  so  the  Constitution 
is  violated.  Menges  v.  Albany,  66  N.  Y.  374: 
Warner  v.  People,  Conner,  2  Denio,  272,  43 
Am.  Dec.  740;  People,  KilUen,  v.  Angle,  109 
K  Y.  564;  State,  Holt,  v.  Denny,  118  Ind.  449,  4 
L.  R.  A.  65;  aapp  v.  Ely,  27  N.  J.  L.  622. 
This  objection  affects  the  most  important  sec- 
tion of  the  bill,  without  which  the  other  pro- 
visions can  have  no  practical  operation.  In  this 
section  the  principal  purpose  of  the  legislature 
is  embodied  and  declared,  and  when  eliminated 
the  whole  act  must  fail. 

If  the  views  here  stated  are  correct,  they  are 
sufficient  to  dispose  of  the  appeal.  But  it  may 
not  be  improper  to  notice  some  other  sections  of 
the  bill  containing  important  provisions  which 
seem  to  be  e(]^ually  objectionable  in  the  light  of 
the  constitutional  enactment  last  referred  to. 
Having  attempted  to  create  a  board  composed 
equally  of  members  of  two  political  parties,  a 
disagreement  or  deadlock  is  anticipated  and 
provided  for.  In  the  4th  section  power  is  con- 
ferred upon  the  board  to  organize  an  entirely 
new  police  force,  and  to  appoint  a  chief  of 
police.  It  is  true  that  it  may,  in  its  discretion, 
retain  and  continue  in  office  members  of  the 
present  force,  but  such  continuance  must  be 
manifested  by  an  affirmative  resolution  duly 
passed,  which,  of  course,  requires  the  vote  of  a 
majority  of  the  board;  and,  unless  the  two  par- 
ties in  the  board  can  agree  to  pass  such  a  reso- 
lution, the  present  force  shall  cease  to  exist  on 
the  1st  day  of  August,  1896.    To  this  sweeping 

{)ro vision,  however,  a  single  exception  is  made 
n  favor  of  the  person  who  was  senior  captain 
on  the  1st  day  of  January,  1896,  who,  for  some 
reason,  is  retained  by  force  of  the  act  itself. 
The  section  then  provides  that,  in  case  of  a 
failure  of  the  board  to  agree  upon  the  appoint- 
ment of  a  chief  of  police,  this  person  who  was 
such  senior  captain  at  that  time  shall  act  as  and 
perform  all  the  duties  and  possess  all  the 
powers  and  receive  the  salary  of  the  chief  of 
police  until  the  board  shall  agree  upon  an  ap- 
pointment. In  case  the  board  cannot  agree 
upon  the  appointment  of  the  various  members 
of  the  police  force  who  are  designated  in  the  act 
as  captains  or  sergeants,  it  is  made  the  dutv  of 
the  person  so  acting  as  chief  to  assign  members 
of  the  police  force  to  perform  such  duties  until 
the  board  shall  agree  upon  appointments.  But. 
since  the  present  force  is  disbanded  on  August 
1,  1896,  with  the  exception  of  such  mem  ben  as 
the  board  can  agree  to  retain  by  resolution  of 
the  majority,  and  as  there  may  be  no  police 
force  in  existence  after  that  date,  the  authority 
to  assign  persons  to  police  duty  is,  in  substance, 
an  authority  to  organize  and  create  a  new  police 
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force.    Thus  it  appears  tbat  the  legislature, 
having  attempted  to  create  a  ^oard  of  police 
commissioDers  which  is  tied  politically,  has  also 
designated  a  certain  police  captain,  in  a  certain 
contm^ncy  ^uite  likely  to  happen,  to  be  chief 
of  pohce,  with  all  the  duties,   powers,  and 
emoluments  of  that  office,  and,  VLfion  a  like 
contingency,  lie  becomes  vested  with  all  the 
powers  that  the  board  itself  could  exercise  with 
respect  to  the  organization  and  government  of 
the  police  force  of  the  city.    In  this  way  the 
senior  captain  is  made  a  new  officer,  not  by  ap- 
pointment of  any  city  authority,  but  by  the  di- 
rect action  of  the  legislature.    The  constitu- 
tional validity  of  a  law  of  this  character  must  be 
determined  by  the  nature,  character,  and  scope 
of    the  powers  attempted    to  be   conferred, 
whether  actually  exercised  or  not.    Stuart  v. 
Palmer,  74  N.  Y.  183, 80  Am.  Rep.  289;  Chxev, 
State,  144  N.  Y.  396;  Oilman  v.  Tucker,  128  N. 
Y.  190,  13  L.  R  A.  804.     The  appointment 
by  the  legislature  of  city  officers  in  what- 
ever form  or  under  whatever  guise  it  'may 
be  attempted  is  a  clear  invasion  of  the  right 
of  local  self-government  secured  by  the  Con- 
stitution.   The   very   extensive   powers  con- 
fened  by  the  4th  section  upon  a  designated 
individual  who  was  captain  at  a  certain  date 
is,  in  substance  and  effect,  an  appointment  by 
the  legislature  of  this  person  to  discharge  the 
new  duties  prescribed  therein.    It  cannot  be 
contended  that  the  legislature  has  power  to  ap- 
point a  chief  of  police,  or  to  authorize  a  des- 
ignated person  to  organize  and  govern  the  po- 
lice force  in  a  city;  but  the  actio  question  con- 
fers such  powers,  and  provides  for  such  an 
emergency.    The  powers  thus  attempted  to  be 
conferred   indicate  quite  plainly  the   eeneral 
scope  and  purpose  of  the  bill,  and  enable  us  to 
measure  the  results  in  case  the  intention  of  the 
law  is  carried  out.  .  The  two  members  of  the 
commission   selected  by  the  minority  of  the 
common  council,  whether  that  minority  con- 
sists of  one  member  or  more,  are  empowered 
to  disband  the  whole  police  force  of  an  import- 
ant and  populous  city,  the  capital  of  the  state. 
They  may  do  that  without  any  regard  to  the 
wishes  of  the  people  of  the  city  who  pay  the 
taxes,  and  for  whose  safety  and  protection  a 
police  force  is  maintained.      It  can  be  accom- 
plished without  even  any  affirmative  action  on 
their  part.     They  may  remain  passive,  and  re- 
fuse to  vote  for  the  resolution  retaining  the 
force,  or  any  part  of  it,  and  then  the  statute 
does  the  rest;  since,  in  the  absence  of  some 
affirmative  action  on  the  part  of  the  board  on 
or  before  the  Istday  of  August,  1896,  the  pres- 
ent organization  is  completely  swept  away  by 
force  of  the  statute  itself.   All  this  may  be  done 
with  or  without  cause,  and  without  charges, 
trial,   or  investigation  of  any  kind  whatever. 
Moreover,  a  single  man,  selected  by  the  legis- 
lature, may  organize  a  new  police  force,  since 
there  is  no  one  else  with  power  to  do  it  in  case 
the  two  political  elements  in  the  board,  equally 
divided,  fail  to  agree.     It  seems  to  me  impos- 
sible to  reconcile  a  bill  so  framed,  and  involv- 
ing such  possibilities,  with  the  principles  of  lo- 
cal self-government  so  plainly  expressed  in  the 
Constitution. 

The  last  clause  of  this  section  requires  the 
board  to  appoint  the  requisite  number  of  pa- 
trolmen within  ten  days  from  August  1, 1896, 
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from  the  civil  service  list,  and  provides  that  no 
person  shall  be  eligible  who  is  over  the  age  of 
forty  years.  It  is  urged  that  this  restriction  is 
in  violation  of  art.  5  of  g  9  of  the  Constitution, 
which  requires  appointments  and  promotions 
in  the  civil  service  of  the  state  and  in  cities  to 
be  made  according  to  merit  and  fitness,  to  be 
ascertained,  so  far  as  practicable,  by  competi- 
tive examinations.  In  a  statute  which  auth- 
orizes the  discharge  of  the  whole  police  force 
of  a  large  city,  this  disqualification,  based 
upon  age,  is  quite  significant.  The  discharged 
members  of  the  present  force  might  be  able  to 
satisfy  all  the  requirements  of  the  civil  service 
regulations  as  to  merit  and  fitness  so  completely 
as  to  be  placed  at  the  head  of  the  list,  but  none 
of  them  could  be  appointed  if  over  forty  years 
of  age.  While  the  legislature  has  the  power 
to  prescribe  a  qualification  based  upon  age  as 
a  condition  of  admission  to  the  civil  service, 
and  particularly  to  the  police  force  in  a  city, 
since  the  Constitution  has  made  merit  and  fit- 
ness the  primary  and  controlling  test,  it  is  ob- 
vious tbat  the  spirit  and  purpose  of  the  funda- 
mental law  cannot  be  defeated  or  evaded  by 
statutory  conditions  or  restrictions  merely  ar- 
bitrary, or  plainly  unreasonable.  The  decision 
of  the  legislature  that  the  constitutional  test  of 
merit  and  fitness  is  not  practicable  in  a  particu- 
lar case,  or  that  still  other  conditions  or  quali- 
fications should  be  attached  to  the  right  of  ap- 
pointment, is  not  conclusive,  but  is  open  to  the 
scrutiny  of  the  courts.  Re  Keymer,  148  N.  Y. 
219;  Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636. 
Whether  the  age  qualification  required  by  this 
statute  is,  under  the  circumstances,  a  justifi- 
able exercise  of  power  or  an  arbitrary  and  un- 
reasonable condition,  presents  a  question  which, 
in  view  of  the  preceding  discussion,  it  is  not 
now  necessary  to  decide. 

The  learned  counsel  for  the  defendants  has 
attempted,  with  much  industry  and  ability,  to 
defend  the  various  provisions  of  this  bill  by 
arguments  drawn  largely  from  the  legislative 
interpretation  of  the  Constitution  manifested 
by  the  creation  and  operation  through  a  long 
series  of  years  of  bipartisan  boards  and  com- 
missions, and  our  attention  is  called«to  numer- 
ous laws  enacted  for  tbat  purpose,  providing 
sometimes  for  their  appointment,  and  some- 
times for  their  election  by  the  people.  None 
of  these  statutes,  however,  contain  such  pro- 
visions as  the  one  now  under  consideration 
and,  it  should  be  added,  this  court  has  care- 
fully refrained  from  expressing  any  opinion 
as  to  the  validity  of  provisions  which  preclude 
the  people  or  the  appointing  power  from  vot- 
ing for  or  approving  of  all  the  members  com- 
posing them.  People^  Angerstein,  v.  Kenney, 
96  N.  Y.  303;  People,  Woods,  v.  CHssey,  91  N. 
Y.  616;  Demarest  v.  Neic  York,  147  N.  Y.  203. 
It  will  be  found,  1  think,  upon  careful  ex- 
amination of  the  laws  creating  such  boards, 
that  they  have  been  organized  with  such 
scrupulous  fairness  that  in  every  case  they  can 
reasonably  be  considered  as  the  result  and  out- 

frowth  of  local  sentiment  and  local  authority, 
[oreover,  they  have  proved  to  be,  as  thus  con- 
stituted, such  useful  instruments  for  the  pro- 
motion of  economy,  order,  and  good  govern- 
ment as  to  disarm  all  opposition  on  the  part  of 
the  people  in  the  localities  where  they  are  in 
operation,  and  to  meet  with  general  public  ap- 
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proval.  We  do  not  decide  or  intimate  any- 
thing against  the  validity  of  the  laws  under 
which  such  boards  exist.  When  their  particu- 
lar provisions  are  questioned,  or  brought  regu- 
larly before  us,  it  will  then  be  pertinent  to  in- 
quire whether  there  is  not  safflcient  warrant 
within  the  pale  of  the  Constitution  for  their  or- 
ganization and  existence. 

The  construction  placed  by  the  legislature 
upon  limitations  on  its  powers  expressed  in  the 
Constitution,  while  entitled  to  respectful  con- 
sideration, can  never,  of  course,  be  conclusive. 
Tlie  interpretation  of  the  Constitution  is  con- 
fided to  theiudicial,  and  not  the  legislative,  de- 
partment. But  the  argument  in  this  case  in  favor 
of  legislative  construction  loses  much  of  its  force 
by  the  circumstance  that  the  recent  convention 
to  revise  the  Constitution  framed  and  inserted 
in  that  instrument  an  entifelv  new  provision 
for  constituting  election  boards  on  the  biparti- 
san plan.  If  the  argument  now  made  is  sound, 
this  provisioq  was  unnecessary.  But  it  can 
scarcely  be  supposed  that  such  an  able  and  in- 
telligent body,  embracing  as  it  did  many  of  the 
most  eminent  members  of  the  bar,  introduced, 
debated,  and  passed  an  entirely  new  provision 
intended  to  confer  upon  the  legislature  a  power 
which  it  alreadv  possessed.  It  does  not  fol- 
low, however,  that  laws  which  merely  require 
the  local  appointing  power  to  so  constitute 
boards  as  to  be  nonpartisan  or  bipartisan  are  in 
conflict  with  the  Constitution.  So  long  as  the 
people  have  the  benefit  of  the  judgment  and 
discretion  of  the  local  authority  in  making  the 
selection  from  the  citizens,  it  may  not  be  a  fa- 
tal objection  that  they  are  restricted  from  se- 
lecting all  the  appointees  from  the  same  party 
So  long  as  the  appointment  is  in  fact  as  well  as 
in  form  made  by  the  mayor  or  common  coun- 
cil, as  the  case  may  be,  and  the  appointing 
authority  is  left  free  to  act  in  its  integrity,  the 
mere  fact  that  they  may  be  prohibited  from 
making  the  choice  from  one  particular  class  or 
political  party  may  not  invalidate  the  statute. 
There  is,  we  think,  a  distinction  between  such 
a  statute  and  that  now  under  consideration, 
where  the  local  authority  is  so  divided  that  its 
action  caq^ot  be  said  to  represent  the  popular 
will,  but  rather  the  choice  of  the  central  au- 
thority. In  any  case  where  the  selections  have 
been  made,  and  the  persons  selected  have  quali- 
fied and  assumed  the  duties  of  the  office,  it  may 
be  that  their  official  acts  would  not  be  void 
merely  because  the  power  under  which  they 
were  appointed  obeyed  a  statute  open  to  some 
constitutional  objection,  in  making  the  selection 
of  the  appointees.  It  is  unnecessary,  however, 
to  consider  or  decide  such  questions  until  thev 
are  properly  before  us.  All  we  mean  to  say  is 
that  the  condemnation  of  this  statute  does  not 
necessarily  vacate  the  places  or  invalidate  the 
official  acts  of  city  ofiQcers  holding  under  stat- 
utes to  which  attention  has  been  called,  and 
which  it  is  claimed  are  identical  with  that  now 
under  consideration.  Curtin  v.  Barton,  139 
N.  Y.  505.  We  are  dealing  now  with  the  pro- 
visions of  the  bill  before  us,  and  with  nothing 
else.  Confining  the  discussion  and  examina- 
tion to  that  alone,  we  are  compelled  to  hold 
that,  in  the  particulars  pointed  out,  it  is  in  con- 
fiict  with  the  Constitution. 

There  was  nothing  decided  in  the  case  of 
Rogers  V.  Buffaio,  123  N.  Y.  178,  9  L.  R.  A. 
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579,  which  tends  to  sustain  the  provisions  of 
this  bill.  That  case  involved  no  question 
which  is  really  pertinent  here.  The  question 
there  was  with  respect  to  the  power  of  the  legis- 
lature to  create  the  state  civil  service  board. 
Since  it  was  not  claimed  that  they  were  in  any 
sense  city  or  local  ofiScers,  the  meaning  of  that 
provision  of  the  Constitution  which  secures  lo- 
cal aelf-government  to  cities  was  not  involved. 
It  was  held  that  the  legislature  had  the  power 
to  provide  that  not  more  than  two  of  the  mem- 
bers should  belong  to  the  same  political  party, 
but  that  is  not  the  question  here.  The  law  did 
not  require  that  any  of  them  should  be  a  mem- 
ber of  any  party,  or  profess  any  particular  po- 
litical faith.  It  proscribed  no  one  and  dis- 
franchised no  one  on  account  of  his  political 
opinions.  It  simply  provided  that  a  state 
board,  the  object  and  purpose  of  which  was 
to  remove  the  civil  service  from  the  conflicts  of 
politics,  should  not  itself  be  or  become  a  politi- 
cal machine.  The  bill  now  under  considera- 
tion is  framed  upon  widely  different  princi- 
ples. It  carefully  provides  that  no  one  but  a 
partisan  shall  be  appointed,  or  can  under  any 
circumstances  hold  the  office.  In  a  board 
composed  of  four  persons  two  political  parties 
are  each  represented  by  two  adherents,  and  in 
case  of  a  disagreement,  practically  certain  to 
occur,  the  le^slature  has  designated  a  person 
to  discharge  its  functions  until  such  time  as  the 
members  may  be  able  to  agree.  We  think  that 
the  plaintiffs  were  entitled  to  maintain  the  ac- 
tion, and  that  it  was  not  prematurely  brought. 

WUliams  V.  Bninton,  147  N.  Y.  426;  Flood  v. 

Van  Warmer,  Id.  284.  The  judgment  should 
be  affirmed,  with  costs. 

Andrews*  Ch.  J.,  and  Vann*  J.,  concur 
in  that  result  on  the  grounds: 

1.  That  a  minority  of  the  common  council 
is  not  a  city  authority,  within  the  meaning  of 
§  2  of  art.  10  of  the  Constitution. 

2.  That  the  clause  prescribing  the  qualifica- 
tion of  the  police  commissioners  is  so  connected 
with  the  purpose  of  the  act  and  the  object  in 
view  that  it  cannot  be  said  that  it  was  not  an 
essential  part  of  the  scheme  of  the  act,  and 
may  therefore  be  rejected,  leaving  the  remain- 
der of  the  act  to  stand. 

Bartlett*  J.,  dissenting: 

This  appeal  presents  the  question  whether 
chapter  427  of  the  Laws  of  1896,  amending  ex- 
isting statutes  and  repealing  others  for  the  pur- 
pose of  reorganizing  the  police  board  and  the 
police  force  of  the  city  of  Albany,  is  constitu- 
tional. The  plaintiffs  are  taxpayers  of  the  city 
of  Albany,  who  secured  a  judgment  at  special 
term  perpetuallv  enjoining  the  common  coun- 
cil of  that  city  from  electing  or  appointing  po- 
lice commissioners  under  the  act  in  question, 
upon  th>*  ground  that  it  is  unconstitutional. 
The  appellate  division,  third  department,  hav- 
ing affirmed  the  judgment,  this  appeal  is  taken. 

The  questions  involved  were  exhaustively 
discussed  by  the  courts  below,  and  in  the  ap- 
pellate division  many  general  legal  proposi- 
tions were  debated  at  great  length,  and  forti- 
fied by  citations  of  authority,  concerning  which 
there  can  be  no  real  difference  of  opinion.  It 
goes  without  saying  that  under  our  form  of 
government  the  majority  are  to  rule,  and  that 
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the  principle  of  local  self  •govern  ment  is  reoog 
nized  and  protected  in  Uie  Constitution  and 
statates  of  the  state.  If  the  act  now  under 
review  subverts  either  of  these  great  principles 
of  popular  government,  it  must  be  declared 
unconstitutional  and  void.  I  shall  refrain 
from  discussing  the  propositions  pressed 
upon  the  attention  of  the  court  involving  gen- 
eral principles,  and  consider  only  the  specific 
grounds  upon  which  the  act  is  attacked. 

Section  1  of  the  act  amends  §  8  of  chap.  77, 
Laws  of  1870.  Amongother  new  provisions 
are  the  following:  "The  police  board  of 
the  city  of  Albany  shall  consist  of  four  po- 
lice commissioners,  not  more  than  two  of 
whom  shall  belong  to  the  same  political  party 
or  organization,  and  who  shall  be  chosen 
and  h(Sd  office  as  hereinafter  provided.  .  .  . 
No  person  is  eligible  to  the  office  of  police  com- 
missioner unless,  at  the  time  of  his  election, 
he  is  a  member  of  the  political  party  or  or- 
ganization having  the  highest  or  next  highest 
representation  in  the  common  council."  The 
first  quoted  sentence,  in  so  far  as  it  limits  eligi- 
bility, is  not  in  violation  of  the  Constitution, 
as  this  court  approved  similar  phraseology  in 
Rogers  v.  Buffalo,  128  N.  Y.  178,  9  L.  fi.  A. 
579.  The  second  quoted  sentence,  which  prac- 
tically confines  eligibility  to  members  of  the 
two  ^reat  political  parties,  cannot,  I  think,  be 
sustained  as  a  constitutional  provision.  If  this 
latter  sentence  can  be  eliminated  from  the  sec- 
tion where  it  is  found,  and  still  leave  the  act 
complete  in  itself,  and  capable  of  enforcement, 
it  disposes  of  one  of  the  principal  objections 
relied  upon  by  the  plaintiffs,  and  greatly 
simplifies  this  discussion.  With  this  uncon- 
stitutional provision  stricken  out,  the  section 
would  provide  that  the  number  of  police  com- 
missioners should  be  four,  not  more  than  two 
of  whom  shall  belong  to  the  same  political 
party.  In  the  Bogert  Case,  128  N.  Y.  178,  9 
L.  R.  A.  579,  the  civil  service  act  was  attacked 
on  the  ground  that  the  limitation  placed  upon 
the  governor  in  appointing  commissioners,  to 
the  effect  that  not  more  than  two  of  the  three 
commissioners  should  "be  adherents  of  the 
same  party,"  rendered  the  act  unconstitutional 
and  void,  as  violating  that  provision  of  the  Con- 
stitution which  declares  that  "no  member  of 
this  state  shall  be  disfranchised  or  deprived  of 
any  of  the  rights  or  privileges  secur^  to  any 
citizen  thereof,  unless  by  Uie  law  of  the  land 
or  judgment  of  his  peers."  Art.  1,  §  1.  It 
was  also  claimed  to  violate  that  part  of  ^  6  of 
art.  1  which  declares  that  no  person  shall  be 
"deprived  of  life,  liberty,  or  property  without 
due  process  of  law ."  Still  another  ground  was 
urged  that  the  act  was  in  conflict  with  art.  18 
of  g  1,  as  exacting  an  unlawful  test  of  eligibility 
for  public  office.  Judge  Peckham,  in  deliver- 
ing the  opinion  of  the  court,  refers  to  the  fact 
that  provisions  of  a  similar  nature  are  contained 
in  numerous  statutes,  the  latest  being  the  state 
railroad  commission  and  the  state  board  of 
arbitration.  While  no  conclusive  argument 
can  be  based  upon  such  legislation,  it  is  proper 
to  refer  to  it  as  showing  the  practical  construc- 
tion of  the  Constitution  which  has  been  acqui- 
esced in  for  many  years.  A  few  sentences  from 
Judge  Peckham's  opinion  disclose  the  precise 
ground  on  which  this  court  rested  its  decision. 
The  opinion,  after  calling  attention  to  the  fact 
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that  the  legislation  under  review  was  an  effort 
to  do  away  with  the  "semi  barbarous  maxim" 
that  "to  the  victors  belong  the  spoils,"  and  re- 
place it  by  a  system  of  appointment  based 
solely  upon  merit,  administered  by  a  commis- 
sion that  could  not  be  made  up  exclusively  of 
the  adherents  of  any  one  political  party,  goes 
on  to  say:  "The  appellant  bases  his  argument 
upop  the  proposition  that  every  citizen  has  a 
right,  which  is  protected  by  the  Constitution, 
to  be  regarded  as  eligible  to  hold  any  office, 
unless  the  Constitution  has  itself  prescribed 
certain  qualifications  for  such  holding.  He 
then  asserts  that  the  statute  in  question  violates 
this  constitutional  right."  The  court,  after 
stating  that  it  was  not  necessary  to  pass  upon 
the  correctness  of  this  general  claim,  said: 
"We  think  his  right  to  be  regarded  as  eligible 
to  hold  office  under  this  statute  is  fully  recog- 
nized when  he  stands  on  an  equal  footing  wiUi 
others  of  his  class,  all  of  whom  are  eligible. 
.  .  .  It  must  be  remembered  that  there  is 
nothing  in  this  statute  which  compels  the  ap- 
pointment of  even  one  member  of  any  political 
party.  It  simply  prevents  the  appointment  of 
more  than  two  from  such  party.  .  .  .  The 
purpose  of  the  provision  is,  of  course,  plain. 
It  seeks  to  secure  the  appointment  of  persons 
who  are  not  all  of  the  same  political  views,  and 
thus  to  provide  for  a  representation  in  the  body 
so  appointed,  of  different  and  probably  con- 
flicting interests  in  the  state.  We  cannot 
believe  that  the  section  in  question  does  or  was 
intended  to  operate  so  as  to  prevent  the  execu- 
tion of  such  a  purpose  so  carried  out."  This 
reasoning  applies  with  |  equal  force  to  the  case 
at  bar,  and  must  be  deemed  conclusive.  The 
fact  that  we  are  dealing  now  with  the  police 
commissioners  of  a  city,  and  that  the  ttogert 
Case  treats  of  a  state  commission,  does  not 
affect  the  situation.  The  question  of  the  au- 
thority conferred  upon  the  common  council 
and  its  legality  is  not  here  considered,  but  will 
be  dealt  with  later. 

I  come,  then,  to  the  provision  that  no  person 
is  eligible  to  the  office  of  police  commissioner 
unless  at  the  time  of  his  election  he  is  a  member 
of  the  political  party  or  organization  having 
the  highest  or  next  highest  representation  in 
the  common  council.  The  effect  of  this  pro- 
vision is  to  exclude  from  eligibility  all  persons 
who  do  not  belong  to  one  or  the  other  of  the 
great  political  parties  of  the  country.  This  is 
the  practical  disfranchisement  of  A  numerous 
class  of  citizens,  and  violates  the  Constitution 
(art.  1,  §1).  I  do  not  refer  to  legislative  lim- 
itations requiring  skilled  knowledge  in  the  ap- 
pointee when  the  duties  of  the  position  call 
for  it,  as  that  situation  would  present  a  very 
different  question,  even  if  the  Constitution  was 
silent  as  to  the  qualifications  of  the  officer. 
The  case  at  bar  presents  an  instance  of  the  ar- 
bitrary and  unexplained  exclusion  of  a  con- 
siderable number  of  the  citizens  of  Albany 
froth  the  class  eligible  to  fill  the  office  of  police 
commissioner.  No  sufficient  reason  has  been 
suggested  for  such  legislation.  In  Barker  v. 
People.  8  Cow.  686,  15  Am.  Dec.  822,  the  court 
of  errors,  in  construing  the  penal  provisions  of 
an  act  to  suppress  dueling,  had  occasion  to  dis- 
cuss this  question  of  arbitrary  exclusion  from 
eligibility  to  office,  and  uses  this  language 
(p.  708):    "Eligibility,  to  office,  therefore,  h^ 
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longs  not  exclusively  or  especially  to  electors 
enjoying  the  right  of  suffrage.  It  belongs 
equally  to  all  persons  whomsoever,  not  ex- 
claded  by  the  Constitution.  I  therefore  con- 
ceive it  to  be  entirely  clear  that  the  legislature 
cannot  establish  arbitrary  exclusions  from 
office,  or  any  general  regulation  requiring 
qualifications  which  the  Constitution  has  not 
required."  • 

It  is  further  urged  on  behalf  of  the  plaintiffs 
that  this  provision  we  are  considering  pre- 
scribes a  political  test,  in  violation  of  art.  18  of 
§  1  of  the  Constitution.  As  the  provision  is 
void  for  reasons  already  stated,  it  is  unneces- 
sary to  consider  this  pomt  in  detail,  but  I  am 
of  opinion  it  is  well  taken. 

We  come,  then,  to  the  question  whether,  if 
this  provision  is  eliminated  from  the  section 
where  it  stands,  the  act  will  remain  complete 
in  itself,  and  be  capable  of  enforcement.  It 
cannot  be  assumed  that  the  main  object  of  the 
amendatory  statute  was  to  provide  that  the 
police  commissioners  should  belong  to  one  or 
the  other  of  the  great  political  parties.  It  is 
rather  to  be  inferred  that  the  legislature  was 
seeking  to  remove  the  board  from  partisan  con- 
trol, and  the  general  legal  presumption  is  that 
it  intended  to  enact  a  constitutional  measure. 
So  far  as  providing  for  eligibility  is  concerned, 
§  1  of  the  act  would  be  complete  and  constitu- 
tional if  permitted  to  stand  with  the  sole 
provision  that  not  more  than  two  of  the  four 
commissioners  should  belong  to  the  same  polit- 
ical party  or  organization.  The  general  scope 
and  object  of  the  act  would  not  be  in  any  way 
impaired  ^  this  change.  This  court  has  re- 
oent^ly  reaffirmed  the  well-settled  principle  that, 
where  the  void  provisions  of  an  act  are  separa- 
ble from  those  that  are  lawful,  and  that  which 
remains  is  capable  of  being  executed,  it  may 
be  treated  as  constitutional.  Be  New  York  db 
L.  I.  Bridge  Co.  v.  Smith,  148  N.  Y.  640,  554. 
The  application  of  this  principle  to  the  case  at 
bar  leads  to  the  elimination  of  the  unconstitu- 
tional provision,  and  permits  the  act  to  be  car- 
ried into  effect  without  it. 

The  next  ground  of  attack  upon  the  act  is 
that  certain  provisions  of  g  1  are  violative  of 
art.  10  of  §  2  of  the  Constitution,  which  pro- 
vides  that  "all  city,  town,  and  village  officers, 
whose  election  or  appointment  is  not  provided 
for  by  this  Constitution,  shall  be  elected  by  the 
electors  of  such  cities,  towns,  and  villages,  or 
of  some  division  thereof,  or  appointed  by  such 
authorities  thereof  as  the  legislature  shall  desig- 
nate for  that  purpose.  All  other  officers  whose 
election  or  appointment  is  not  provided  for  by 
this  Constitution,  and  all  officers  whose  offices 
may  hereafter  be  created  by  law,  shall  be 
elected  by  the  people  or  appointed,  as  the  legis- 
lature may  direct."  Section  1  of  the  act  pro- 
vides: **0n  the  1st  Monday  after  the  passage 
of  this  act  the  common  council  shall  meet  at  8 
o'clock  in  the  evening  in  the  common  council 
chamber,  and  shall  proceed  to  elect  four  Ar- 
sons, residents  and  freeholders  in  the  city,  as 
such  police  commissioners,  and  for  the  purpose 
of  such  meeting  the  members  attending  shall 
constitute  a  quorum.  Each  member  of  the 
common  council  shall  be  entitled  to  vote  for 
not  more  than  two  of  such  persons,  and  the 
four  persons  receiving  the  highest  number  of 
votes  shall  be  such  police  commissioners."    It 
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was  undoubtedly  the  intention  of  the  legisla- 
ture to  designate  the  common  council  as  a  body, 
to  appoint  the  police  commissioners  under  this 
act  in  pursuance  of  the  provisions  of  the  Con- 
stitution just  quoted.  While  it  does  not  seem 
to  be  seriously  questioned  that  the  common 
council  is  a  city  authority  under  the  Constitu- 
tion, it  is  insisted  that  the  legislature  had  no 
power  to  direct  or  restrict  ita  action  in  the  ap- 
pointment of  police  commissioners.  As  the 
Constitution  authorizes  the  legislature  to  im- 
pose this  new  duty  of  appointing  the  police 
commissioners  upon  the  common  council,  it 
seems  reasonable  that  it  should  prescribe  the 
details  of  procedure,  provided  it  does  not  de- 
prive the  appointing  authority  of  the  power  to 
act  in  the  premises.  Has  the  common  council, 
in  any  proper  legal  sense,  been  deprived  of  the 
power  conferred  upon  it  bjr  the  act  in  question? 
The  plaintiff's  insist  that  it  has,  in  several  im- 
portant particulars. 

The  first  point  made  is  that  the  common, 
council,  in  this  one  instance,  is  deprived  of  the 
power  to  act  as  a  collective  official  body  in  the 
usual  manner.  This  point  refers  to  the  pro- 
vision of  §  1,  already  quoted,  requiring  the 
common  council  to  meet  at  a  time  and  place 
designated;  and  further  enacts  that  "for  the 
purposes  of  such  meeting  the  members  attend- 
ing shall  constitute  a  quorum."  The  very  ob- 
vious reason  for  this  provision  as  to  quonin> 
was  to  secure  prompt  action,  and  prevent  ob- 
structive tactics  on  the  part  of  those  aldermen 
who  might  be  opposed  to  carrying  this  act  into 
effect  Full  notice  of  this  meeting  appears  on 
the  face  of  the  act,  and  every  alderman  was  at 
liberty  to  take  part  in  the  action  of  the  common- 
council,  if  he  saw  fit  to  attend.  It  was  compe- 
tent for  the  legislature,  ''for  the  purposes  of 
such  meeting,"  to  provide  for  a  special  quorum- 
in  order  to  compel  full  attendance  and  speedy 
action.  It  rested  wholly  with  the  aldermen  to 
preserve  the  old  quorum.  The  same  line  of 
reasoning  justifies  the  provision  that  the  com- 
mon council  should  transact  no  other  business^ 
until  the  police  commissioners  were  elected. 

The  next  point  taken  against  the  act  is  based 
on  the  provision  of  §  1,  that  each  member  of 
the  common  council  shall  be  entitled  to  vote 
for  not  more  than  two  of  the  four  police  com- 
missioners. The  argument  against  the  validity 
of  this  provision  loses  much  of  its  force  by 
dropping  out  of  §  1  the  unconstitutional  pro- 
vision which  limits  eligibility  to  the  members 
of  the  two  great  political  bodies.  We  then 
have  an  act  which  provides,  with  the  sanction 
of  this  court  speaking  in  the  Bogers  Case,  123 
N.  Y.  178,  9  L.  R.  A.  579,  that  only  two  of  tho 
four  police  commissioners  shall  belong  to  the 
same  political  party.  If  this  salutary  principle, 
approved  by  this  court,  is  to  be  carried  out  by^ 
appropriate  legislation,  why  may  not  a  mem- 
ber of  the  common  council  be  restricted  in  his 
vote  to  two  of  the  candidates,  in  order  to  se- 
cure that  result,  precisely  as  ihe  governor  was 
limited  to  naming  but  two  adherents  of  any 
one  political  party  iu  making  his  appointment 
of  civil  service  commissioners  with  the  ap- 
proval of  this  court  in  the  Bogers  Case?  If 
the  effort  to  constitute  public  boards  to  some- 
extent  nonpartisan  or  bipartisan  by  legislation 
that  makes  it  impossible  for  all  the  members  to 
I  belong  to  one  political  party  or  organization  i» 
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commendable,  and  approved  by  this  court  as 
constitutional,  wby  are  not  minor  provisions  in 
an  act  calculated  to  accomplish  the  desired  re- 
sult not  only  necessary,  but  legal?  With 
what  propriety  or  logic  can  it  be  said  in  the 
case  at  bar  that  the  common  council  of  the 
city  of  Albany,  and  every  member  thereof,  is 
vested  with  the  indefeasible  legal  right  to  vote 
for  all  four  of  the  police  commissioners^thereby 
defeating  the  will  of  the  legislature  as  consti- 
tutionally expressed,  and  rendering  impossible 
the  creation  of  a  nonpartisan  board?  The 
legislature  has  not  invaded  the  right  of  its 
constitutional  aeent  to  appoint  this  board. 
With  the  act  stripped  of  the  provision  contining 
eligibility  to  members  of  the  two  great  political 
parties,  the  common  council  is  free  to  select  its 
board  of  police  commissioners  from  the  entire 
body  of  freeholders  in  the  city  of  Albany,  sub- 
ject only  to  the  constitutional  restraints  imposed 
by  the  act  in  order  to  »ecure  a  nonpartisan 
board.  The  appellants  have  urged  the  argu- 
ment of  practical  construction  with  great  ear- 
nestness, and  insist  that  years  of  legislative 
interpretation  of  the  Ck)nstitution  and  the  prac- 
tical construction  given  to  a  statute  by  the 
public  officers  of  the  state,  and  acted  upon  by 
the  people  thereof, are  decisive  in  case  of  doubt. 
Ptffljpfe,  WiUiams,  v.  Dayton,  55  *N.  Y.  867, 
877;  People  y.  Home  Ins.  0<?.92N.Y.  387;  People, 
Einefeld,  v.  Murray,  149  N.  Y.  867,  82  L.  R. 
A.  844. 

I  am  not  able,  within  the  reasonable  limits 
of  this  dissenting  opinion,  to  examine  the  nu- 
merous statutes  and  precedents  to  which  we 
have  been  referred,  although  I  do  not  fail  to 
recognize  their  persuasive  force;  but,  for  rea- 
sons already  stated,  I  think  it  was  competent 
for  the  legislature  to  provide  that  each  mem- 
ber of  the  common  council  should  be  entitled 
to  vote  for  not  more  than  two  of  the  police 
commissioners,  and  in  so  doing  it  did  not  vio- 
late the  principle  of  local  self-government, 
but  carried  out  the  bipartisan  policy  approved 
by  this  court. 

I  will  only  state  my  conclusions  as  to  some 
of  the  remaining  points  argued  at  the  bar. 

Objection  is  made  to  the  provision  that,  if  a 
vacancy  shall  occur  in  the  board  of  police  com- 
missioners, otherwise  than  by  expiration  of 
term,  it  shall  be  filled  by  appointment  by  the 
mayor  upon  the  written  recommendation  of  a 
majority  of  the  members  of  the  common  coun- 
cil belonging  to  the  same  political  party  or  or- 
ganization as  the  police  commissioner  whose 
office  shall  become  vacant.  Unless  some  mode 
of  procedure  is  provided  to  maintain  the  non- 
partisan character  of  the  board  in  filling  va- 
cancies, the  purpose  of  the  act  in  this  regard 
might  easily  be  defeated.  Having  that  end 
in  view,  I  see  no  objection  to  the  provision  un- 
der consideration. 

Attack  is  made  on  the  provision  in  §  4  of 
the  act  that,  in  case  of  a  failure  of  the  board 
to  appoint  a  chief  of  police,  then  the  senior 
captain  of  police,  on  January  1,  1896,  shall  act 
as  such,  and  possess  all  the  powers  and  per- 
form all  the  duties  of  the  chief  of  police,  and 
receive  the  salary  of  chief  of  police,  until 
the  board  shall  make  an  appointment.  In 
case  of  the  failure  of  the  board  to  appoint  the 
captains  or  sergeants  provided  for  by  this  act, 
then  it  is  the  duty  of  the  chief  or  the  acting 
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chief,  "to  assign  members  of  the  police  force 
to  perform  such  duties  until  the  board  shall 
make  such  appointment."  The  plaintiffs 
claim  that  when  the  senior  captain  is  given 
the  power  of  chief  of  police  he  is  given  new 
powers  and  invested  with  the  duties  and  emol- 
uments of  a  distinctively  new  office,  in  direct 
hostility  to  the  command  of  the  organic  law. 
This  is  not  the  effect  of  the  provision  as  to  the 
senior  captain's  duties  in  case  the  board  failed 
to  appoint  a  chief  of  police.  No  new  office  is 
created.  The  duties  of  the  chief  of  police  are 
devolved  upon  the  senior  captain  in  a  certain^ 
emergency,  which  might  arise  in  a  board  con- 
sisting of  four  members,  if  tied,  as  to  the  ap- 
pointment of  a  chief  of  police.  The  senior 
captain  was  to  act  only  during  an  interregnum, 
if  at  all,  in  order  to  preserve  the  efficiency 
of  the  force  in  case  the  police  board  failed 
to  act  promptly  for  any  reason.  A  provision 
like  this,  seeking  to  guard  against  a  mere  pos- 
sible danger,  is  in  no  legal  sense  an  appoint- 
ment to  public  office  by  the  legislature.  It  is 
no  more,  in  legal  effect,  than  saying  that, 
when  a  regular  officer  is  disqualified  to  act  in 
a  given  case,  some  other  official  may  discharge 
his  duties  on  that  occasion.  Be  Hathaway' s 
Will,  71  N.  Y.  288. 

The  point  is  made  that  the  provision  that 
no  person  shall  be  eligible  to  appointment  on 
the  police  force  who  is  over  forty  years  of  age 
is  in  violation  of  the  civil  service  provisions  of 
the  Constitution.  It  is  a  common  practice  in 
military  and  police  organizations  not  to  re- 
ceive new  members  who  are  over  a  certain 
specified  age.  This  is  supjwsed  to  conduce 
to  the  efficiency  of  the  force,  and  any  reason- 
able legislation  in  this  direction  is  valid. 

The  other  points  raised  on  the  briefs  have 
been  considered,  but  will  not  be  discussed. 
I  am  clearly  of  opinion  that  the  act  under 
consideration  is  constitutional  and  valid,  ex- 
cept as  to  the  clause  limiting  eligibility  to  the 
ofiace  of  police  commissioner  to  membership 
in  the  two  great  political  parties,  which  should 
be  eliminated  therefrom.  The  judgment  ap- 
pealed from  should  be  reversed,  and  judgment 
ordered  for  defendants  in  conformity  with 
this  opinion. 

Martin,  J. ,  dissenting: 

The  only  question  involved  in  this  case  is 
the  constitutionality  of  chapter  427  of  the 
Laws  of  1896.  The  principal  question  re- 
lates to  the  validity  of  §  1  of  that  act,  which 
amends  §  8  of  title  12  of  chap.  77  of  the  Laws 
of  1870.  Whether  this  act  was  politic  or  im- 
politic, wise  or  unwise,  is  not  to  be  considered 
by  this  court,  as  the  authority  to  determine 
those  questions  is  vested  in  the  legislature 
alone.  The  power  of  the  legislature  to  pass 
such  laws  as  it  may,  in  its  discretion,  deem 
proper,  and  for  the  best  interests  of  the  state,, 
or  any  division  thereof,  or  of  the  whole  or  any 
portion  of  its  inhabitants,  has  been  Conferred 
upon  the  senate  and  assembly,  and  is  absolute 
and  unlimited,  unless  in  conflict  with  some  pro- 
vision of  the  Federal  or  state  Constitution. 
Const,  art.  3,  §  1.  While  the  people  of  the  state 
are  sovereign  and  originally  possessed  the  sole 
power  of  legislation,  yet  they  have  delegated 
that  power  to  the  senate  and  assembly,  except 
as  they  are  restricted  by  consiltuxional  limita- 
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tioDs.  Therefore,  before  a  law  can  be  declared 
invalid,  it  must  be  found  to  be  in  conflict  with 
some  provision  of  the  orsranic  law.  People, 
Smith,  V.Fisher, 24  Wend,  215.  220;  Cochran  v. 
Van  Surlay,  20  Wend.  8«6,  882,  82  Am.  Dec. 
570;  Wynehamer  v.  PeopU,  18  N.  Y.  378,  480; 
Cooley,  Const.  Lim.  6tb  ed.  202,  204:  Bank  of 
Chenango  v.  Brown,  26  N.  Y.  467.  469;  Peojie 
v.  Cannon,  189  N.  Y.  32,  42;  People,  McLean, 
V.  Flagg,  46  N.  Y.  401,  404;  Rogers  v. 
BuffcOo,  128  N.  Y.  178,  181,  9  L.  R.  A.  579. 
The  act  under  consideration,  like  every  other 
statute,  must  be  upheld,  unless  it  is  in  plain 
and  substantial  conflict  with  some  particular 

Provision  or  provisions  of  the  Constitution. 
^eopie,  Rochester,  v.  Briggs,  50  N.  Y.  558. 558; 
People  v.  GiUson,  109  N.  Y.  889.  897;  People, 
Kemmler,  v.  JJurston,  119  N.  Y.  569.  577,  7 
L.  R.  A.  715;  PeopU,  Carter,  v.  Rice,  185  N.Y. 
484.  16  L.  R.  A.  886. 

The  respondents  contend  that  the  provisions 
of  this  statute  which  declare  that  not  more 
than  two  of  the  police  commissioners  shall  be- 
loni?  to  the  same  party  or  organization,  that 
each  member  of  the  common  council  shall  be 
entitled  to  vote  for  not  more  than  two  of  such 
persons,  and  that  no  person  is  eligible  to  the 
office,  unless,  at  the  time  of  his  election,  he  is 
a  member  of  the  political  party  or  organization 
having  the  highest  or  next  highest  representa- 
tion in  the  common  council,  are  in  contra- 
vention of  the  Constitution  of  this  state, 
and  consequently  void.  The  general  prin- 
ciple contained  in  these  provisions  is  by  no 
means  new.  For  more  than  a  quarter  of  a 
century  the  current  of  public  opinion  and  of 
Federal  and  state  le^slation  has  been  in  the 
direction  of  establishmg  nonpartisan  boards  or 
commissions  for  the  administration  of  Federal, 
state,  and  municipal  affairs.  Without  par- 
ticularly referring  to  the  various  statutes  cre- 
ating boards  of  commissions  for  the  admiois- 
tration  of  the  affairs  of  the  Federal  or  state 
government,  but  confining  our  examination  to 
^  portion  of  the  cities  of  the  state,  we  find 
that  in  some  form  or  other  this  principle  exists 
in  the  statutes  regulating  the  municipal  affairs 
of  a  majority  of  them.  Thus,  in  the  city  of 
Yonkers,  four  commissioners  of  police  are  ap- 
pointed by  the  common  council  by  ballot,  and 
each  member  present  can  vote  for  only  two. 
Laws  1873,  chap.  163.  In  the  citv  of  Utica 
the  mayor  appoints  the  police  and  fire  com- 
missioners, two  of  whom  are  appointed  from 
each  of  the  two  principal  political  parties  of 
the  state.  Laws  1874,  chap.  814.  In  the  city 
of  Elmira  such  commissioners  are  appointed 
by  the  common  council,  and  such  appoint- 
ments are  required  to  be  so  made  that  the 
two  principal  political  parties  represented  in 
the  council  shall  be  equally  represented. 
Laws  1875,  chap.  870,  title  8.  §  103,  subd.  2. 
as  amended.  The  charter  of  the  city  of 
fiinghamton  requires  the  mayor  to  appoint 
four  men  commissioners,  two  from  each  of  the 
two  principal  political  parties  of  the  state;  and 
when  a  vacancy  occurs  that  the  common  coun- 
cil shall  appoint  a  successor  in  the  same  man- 
ner. Laws  1881,  chap.  6,  §  1.  An  act  to  es- 
tablish a  board  of  fire  commissioners  for  the 
city  of  Rome  provides  that  the  mayor  shall  ap- 
point four  commissioners,  two  of  whom  shall 
**e  selected  from  each  of  the  two  principal 
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political  parties  of  the  state,  and  at  the  expira- 
tion of  the  terms  of  any  such  commissioner, 
his  successor  shall  be  appointed  from  the  po- 
litical party  to  which  the  former  belonged. 
Laws  1881,  chap.  517,  §§  2.  4.  The  charter  of 
the  city  of  Lockport  provides  for  the  appoint- 
ment of  four  police  commissioners,  two  of 
whom  shall  be  members  of  each  of  the  two 
principal  political  parties.  Laws  1882,  chap. 
48.  An  act  to  establish  a  police  department 
of  the  city  of  Buffalo  provides  that  the  mayor 
shall  appoint  two  citizens  as  commissioners 
of  police,  one  from  each  of  the  two  principal 
parties,  and  that  in  all  appointments  there- 
after made  the  nonpartisan  character  of  the 
board  shall  be  preserved  and  maintained. 
Laws  1888,  chap.  859,  g  2.  An  act  to  increase 
and  reorganize  the  police  force  in 'the  city  of 
Troy  provides  that  the  common  council  shall 
appoint  two  police  commissioners  of  opposite 
politics,  and  at  the  expiration  of  their  term  the 
successor  of  the  two  whose  terms  of  ofllce 
shall  expire  shall  be  elected  by  ballot  bv  the 
common  council,  but  that  no  member  of  the 
council  shall  vote  for  more  than  one  of  such 
commissioners.  Laws  1885,  chap.  54.  g  1. 
Chapter  79  of  the  Laws  of  1877  provided  for 
the  reorganization  of  the  fire  department  of 
the  city  of  Svracuse.  that  such  commissioners 
should  be  elected,  but  that  no  ballot  should 
contain  more  than  one  name,  and  the  two  per- 
sons receiving  the  highest  number  of  votes 
should  be  elected.  Chapter  17  of  the  Laws  of 
1869  provided  for  the  election  of  four  police 
commissioners  in  that  city,  but  declarea  that 
no  ballot  should  contain  more  than  two  names. 
Laws  1874,  chap.  542.  The  charter  of  the  city 
of  Syracuse  provides  for  a  fire  commission, 
and  also  for  a  police  commission,  and  that  the 
commissioners  then  in  office  should  continue  to 
the  expiration  of  their  term,  when  the  mayor  is 
required  to  appoint  as  successors  to  such  com- 
missioners persons  who  shall  belong  to  the 
same  political  partv  as  the  commissioners  whom 
they  are  appointed  to  succeed.  The  provisions 
as  to  fire  and  police  commissioners  are  identical. 
Laws  1885,  chap  26,  §§  186,  187, 205,  206.  The 
statute  establishing  a  board  of  police  commis- 
sioners for  tnc  citv  of  Watertown  requires  the 
mayor  to  appoint  four  commissioners,  two  from 
each  of  the  two  principal  political  parties  of 
the  state,  and  that  the  successor  to  any  such 
commissioner  shall  be  a  member  of  the  political 
party  to  which  the  commissioner  whose  office 
has  expired  belonged.  Laws  1885,  chap.  189, 
g  19.  Chapter  255  of  the  Laws  of  1870  pro 
vides  for  the  election  of  four  police  commis- 
sioners for  the  city  of  Oswego,  but  that  no 
ballot  shall  contain  more  than  two  names. 
Chapter  46  of  the  Laws  of  1879  contains  the 
same  provision  as  to  the  election  of  school 
commissioners  for  that  city.  Chapter  197  of 
the  Laws  of  1867  provided  lor  filling  vacancies 
in  the  board  of  fire  commissioners  in  the  city 
of  Albany,  and  that  no  ballot  should  contain 
more  than  one  name.  Chapter  828  of  the 
Laws  of  1880  declared  that  no  member  of  the 
common  council  of  the  city  of  Troy,  in  elect 
ing  police  commissioners,  should  vote  for  more 
than  one.  Chapter  186  of  the  Laws  of  1872 
provided  for  the  election  of  four  police  com- 
missioners for  the  city  of  Albany,  but  that  no 
voter  should  be  entitled  to  vote  for  more  than 
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two  persons  for  such  office.  Chapter  515  of 
the  Laws  of  1874  related  to  the  election  of 
aldermen  in  the  city  of  New  York,  and  pro- 
vided that  three  should  be  elected  for  each 
ward  except  the  eighth,  but  that  no  voter 
should  vote  for  more  than  two.  The  same 
principle  has  existed  in  statutes  relating  to  the 
appointment  of  election  officers  since  the  or- 
ganization of  our  state  government,  although 
not  protected  by  any  constitutional  provision 
before  the  amendment  of  1894,  the  obvious 
purpose  of  which  was  to  'forbid  any  change 
in  these  time- honored  laws.  The  statutes  al- 
ready referred  to  sufficiently  show  the  course 
t>f  legislation  in  this  state  upon  the  subject, 
and  render  the  examination  of  other  statutes 
quite  unnecessary. 

If  all  the  various  statutes  of  the  state  relat- 
ing to  the  ^vernment  of  cities  which  contain 
provisions  mvolving  the  principle  contained 
in  the  statute  under  consideration  are  to  be 
held  void,  it  must  result  in  a  general  derange- 
ment of  the  affairs  of  all  the  cities  in  the  state, 
and  lead  to  boundless  confusion  in  matters  re- 
lating to  their  government.  "An  unconstitu- 
tional act  is  as  if  it  had  never  been  passed  by 
the  legislature.  It  can  confer  no  rights  and 
afford  no  protection."  Chenango  Rridge  Co. 
V.  Paige,  88  N.  Y.  178,  190,  38  Am.  Rep.  407; 
Oooley,  Const.  Lim.  188;  Endlich,  Interpreta- 
tion of  Statutes,  g  858.  Relying  upon  the  va- 
lidity of  this  principle,  commissions  for  the 
police,  fire,  and  other  departments  of  the  vari- 
ous cities  have  been  organized  under  statutes 
containing  the  identicaf  principle  contained  in 
this,  which  must  be  regarded  and  treated  as 
invalid  if  this  statute  is  held  void  for  that  rea- 
son. If  the  various  statutes  under  which  such 
commissions  have  been  appointed  are  invalid, 
it  must  necessarily  follow  that  all  the  appoint- 
ments made  by  such  commissions  are  also  in- 
valid, and,  consequentlv,  all  the  members  of 
the  police  force,  fire  and  other  departments  of 
auch  cities,  and  all  officers  appointed  by  these 
various  commissions,  are  without  title  to  ti^eir 
office,  are  entitled  to  no  compensation,  and 
may  be  held  liable  for  many  acts  they  have 
performed  in  reliance  upon  the  integrity  of  the 
provisions  of  these  various  statutes.  It  is  to 
be  presumed  that  this  court  will  adhere  to  the 
principle  of  the  decision  in  this  case,  and  it 
must  apply  to  every  such  city  in  the  slate,  and 
be  regarded  as  condemning  all  such  provisions 
in  the  various  statutes  under  which  they  were 
incorporated  or  by  which  they  are  governed. 
Hence  the  question  of  their  validity  is  a  far- 
reaching  one,  and  is  of  great  importance,  in- 
volving, as  it  does,  the  govermental  affairs  of 
nearly  every  city  in  the  state.  Therefore  it 
should  not  be  hastily  or  inconsiderately  held 
invalid,  whatever  may  have  been  the  purpose 
which  induced  the  passage  of  this  particular 
act.  Its  purpose  must  be  presumed  to  have 
been  proper,  especially  in  view  of  the  fact  that 
the  police  and  fire  commissioners  for  that  city 
were  elected  nearly  thirty  years  since,  under  a 
statute  which  included  the  principle  contained 
in  this.  Not  only  Is  every  intendment  in  favor 
of  the  validity  of  statutes,  but  no  motive,  pur- 
pose, or  intent  can  be  imputed  to  the  legisla- 
ture in  the  enactment  of  a  law  other  than  such 
as  are  apparent  upon  the  face  of  and  gathered 
from  the  law  itself.  People,  Bolton ,  v.  Albert- 
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9on,  55  N.  Y.  54.  Moreover,  if  the  purpose 
which  induced  its  passage  was  improper,  still 
the  responsibility  is  not  ours,  but  rests  else- 
where. Unless  these  provisions  of  the  statute 
are  plainly  and  clearly  in  substantial  conflict 
with  some  particular  provision  of  the  Consti- 
tution, this  court  should  not  declare  them  void. 
There  should  be  no  reasonable  doubt  of  the 
unconstitutionality  of  a  statute  before  it  should 
be  annulled  by  judicial  action,  and  all  doubt- 
ful questions  should  be  resolved  in  favor  of  the 
validity  of  the  act,  or,  as  was  said  by  Allen,  J., 
in  People,  Bolion,  v.  AiberUon,  supra:  "A  law 
which  has  received  the  sanction  of  the  legisla- 
ture and  the  approval  of  the  executive  should 
only  be  held  void,  as  repugnant  to  the  Consti- 
tution, when  the  repugnancy  is  clearly  dem- 
onstrated." 

From  1867  to  1896  the  legislature  has  almost 
yearly  passed  statutes  involving  in  some  form 
the  general  principle  contained  in  the  statute 
under  consideration,  which  have  been  ap- 
proved by  the  executive  and  acted  upon  by 
the  different  municipalities  without  dissent  or 
question.  As  early  as  1867  that  principle  was 
applied  to  the  election  of  fire  commissioners  in 
the  city  of  Albany,  and  in  1872  was  applied  to 
the  election  of  police  commissioners  for  that 
city.  Thus  for  nearly  thirty  years,  notwith- 
standing the  frequent  changes  of  officers  in  the 
different  municipalities,  a  practical  construc- 
tion has  been  given  to  the  Constitution,  so  far 
as  it  affects  laws  containing  this  principle,  to 
the  effect  that  they  are  valid,  and  controlling 
as  to  the  matters  to  which  they  relate.  The 
practical  construction  ^iven  by  the  legislature 
to  constitutional  provisions,  for  many  vears 
acquiesced  in  and  acted  upon,  unquestioned 
by  the  executive  and  administrative  branches 
of  the  government,  is  entitled  to  controlling 
weight  in  its  interpretation,  and  has  almost  the 
force  of  a  judicial  exposition.  People,  Wil- 
liams, V.  Dayton,  55  N.  Y.  867,  878;  7\»pfe  v. 
Home  Ins.  Go.  92  N.  Y.  828,  887;  He  Wash- 
ington, 8.  A.  <fe  P.  R.  Co.  115  N.  Y.  442,  447; 
People,  Einsfeld,  v.  Murray,  149  N.  Y.  867, 
876,  82  L.  R.  A.  844.  As  was  said  by  Ruger. 
Ch.  J.,  in  the  Htnne  Ins.  Co.  Case,  supra:  '*It 
would  now  seem  too  late  to  raise  a  question  of 
such  importance  and  fraught  with  such  dan- 
gerous consequences  to  those  engaged  In  the 
enforcement  of  the  laws."  I  think,  as  was  in 
effect  said  by  Andrews,  Ch.  J.,  in  the  Murray 
Case,  supra,  this  legislative  policy  which  has 
prevailed  for  so  long  a  period,  sanctioned  by 
numerous  statutes,  never  questioned  in  the 
courts,  and  acquiesced  in  by  all  departments 
of  the  state  and  municipal  governments,  is  a 
practical  construction  of  the  provision  now  in 
question;  and  this  construction  ought  not  now 
to  be  disturbed.  I  had  supposed  the  forego- 
ing to  be  a  well  established  rule  of  law,  to  be 
applied  with  the  same  certainty  and  uniformity 
as  any  other,  and  not  a  mere  rule  of  conveni- 
ence. -If  this  supposition  is  correct,  then  I 
cannot  understand  why  it  should  have  been 
applied  to  sustain  the  excise  law,  and  the  vari- 
ous other  statutes  under  consideration  in  the 
cases  cited,  and  not  in  this.  If  there  was  ever 
a  case  where  the  principle  of  practical  con- 
struction should  be  applied,  manifestly  this  is 
one.  Every  correct  principle  and  proper  con- 
sideration require  it.    The  confusion,  derange- 
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ment,  and  consequeot  hardship  that  must  fol- 
low the  condemnation  of  all  these  statutes 
seem  to  me  to  demand  the  application  of  that 
principle  in  this  case,  if  necessary  to  uphold 
this  and  the  various  other  statutes  authorizing 
the  organization  of  commissions  for  the  man- 
agement and  control  of  the  municipal  affairs 
of  a  majority  of  the  cities  of  the  state.  The 
principle  involved  in  this  class  of  legislation 
has  been  expressly  approved  by  this  court.  In 
the  case  of  Hoger»  v.  Buffalo,  128  N.  Y.  173, 9 
L.  R.  A.  679,  Judge  Peckham.  who  delivered 
the  opinion  of  the  court  in  that  case,  fully  dis- 
cussed the  question  of  improving  the  public 
service  by  means  of  nonpartisan  commissions 
or  boards.  He  in  strong  terms  commended 
that  principle,  and  as  strongly  condemned 
what  he  termed  the  semibarbarous  system  rep- 
resented by  the  maxim  that  *'to  the  victors  be- 
long the  spoils."  In  that  opinion  all  the  judges 
of  tnis  court  concurred,  except  Rueer,  Ch.  J., 
who  concurred  in  the  result.  Thus  to  the 
wisdom  and  propriety  of  this  class  of  lensla- 
tion  this  court  seems  fully  committed.  If  the 
principle  there  commended  is  to  be  now  con- 
demned, and  this  class  of  statutes  is  to  be  held 
invalid,  we  shall  take  a  long  step  backward. 
It  will  constitute  a  positive  retreat  from  the 
position  that  the  public  affairs  of  the  munici- 
palities of  the  state  should  be  removed  from 
the  influence  of  partisan  politics;  and,  besides, 
it  will  be  accompanied  by  the  disastrous  conse- 
quences already  indicated,  and  demoralize  and 
seriously  injure  the  public  service. 

The  question  in  the  Rogers  Caae  arose  under 
the  civil  service  act  of  1888.  which  provided 
for  the  appointment  of  three  civil  service  com- 
missioners, not  more  than  two  of  whom  should 
be  adherents  of  the  same  party;  aod  it  was 
held  not  to  be  violative  of  any  of  the  provi- 
sions of  the  state  Constitution.  We  have  in 
that  case  a  direct  authority  to  the  effect  that 
the  provision  of  the  statute  under  considera- 
tion, which  provides  that  not  more  than  two  of 
the  four  police  commissioners  to  be  appointed 
shall  belong  to  the  same  political  party  or  or- 
ganization, is  valid.  Indeed,  it  is  conceded  by 
the  respondents  that,  if  this  provision  stood 
alone,  the  constitutional  objections  now  urged 
against  it  could  not  be  sustained.  They,  bow- 
ever,  insist  that  the  provision  which  follows, 
declaring  that  each  member  of  the  common 
council  shall  be  entitled  to  vote  for  not  more 
than  two  of  such  persons,  and  the  four  persons 
receiving  the  highest  number  of  votes  shall  be 
such  commissioners,  is  in  conflict  with  the  pro- 
visions of  the  Constitution.  The  claim  now 
most  strongly  urged  is  that  under  the  provi- 
sions of  §  2  of  art.  10  the  legislature  had  the 
power  to  select  the  local  authority  by  which 
the  appointment  should  be  made,  but  that, 
having  conferred  that  power  upon  the  common 
council,  it  must  be  regarded  as  conferring  the 
authority  upon  that  lx>dy  as  such ;  that  it  can 
only  act  as  a  collective,  oflflcial  body  by  the 
voice  of  its  majority,  and  that  this  provision  is 
consequently  void.  If  by  this  act  the  legisla- 
ture had  selected  the  common  couucil  as  the 
authority  by  which  such  appointment  should 
be  made,  without  any  provisions  as  to  the 
manner  in  which  such  commissioners  should 
be  elected,  it  might,  perhaps,  be  that  it  could 
have  acted  only  in  the  manner  suggested.  But 
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such  is  not  the  case.  It  provided  that  in  de- 
termining who  should  be  elected  such  commis- 
sioners each  member  of  the  council  should 
vote  for  not  more  than  two,  the  praqtical  effect 
of  which  was  to  carry  into  execution  the  pro- 
vision that  no  more  than  two  of  such  commis- 
sioners shall  belong  to  the  same  political  party 
or  organization,  on  the  assumption  that  the 
meml^rs  constituting  the  common  council 
would  vote  for  commissioners  who  were  mem- 
bers of  their  owd  party.  That  the  legislature 
possessed  the  power  to  |amend  the  charter  of 
the  city  of  Albany  so  as  to  define  the  duties- 
and  prescribe  the  powers  of  the  common  coun- 
cil, and  to  direct  the  manner  in  which  it,  as  the 
authority  of  that  city,  should  elect  the  police 
commissioners,  I  have  no  doubt.  It  could 
have  provided  that  there  should  have  been  a. 
two-thirds  vote,  a  majority  vote,  or  less.  The 
municipality,  the  existence  of  the  common 
council,  the  duties  it  shall  perform,  and  all  its> 
acts  of  a  governmental  character  are  under  the 
control  of  .the  legislature. 

Section  1  of  article  8  of  the  Constitution  of 
the  state  authorizes  the  legislature  to  create 
municipal  corporations  by  general  or  special 
acts,  and  to  alter  or  repeal  such  acts  from  time 
to  time.  In  People^  Rochester,  v.  Briggs,  supra. 
Church,  Ch.  J.,  said:  "A  municipal  corpora- 
tion is  a  part  of  the  governmental  machinery 
of  the  state,  organized,  not  for  the  purpose  of 
private  gain,  like  private  corporations,  but  for 
the  purpose  of  exercising  certain  functions  of 
government,  within  a  specified  locality;  and  it 
.possesses  such  powers,  and  such  only,  as  are 
conferred  upon  it  by  the  legislature;  and  they 
are  to  be  exercised  in  such  form,  mode,  and 
manner,  and  by  such  agencies,  as  the  legisla- 
ture may  from  time  to  time  prescribe,  within 
the  limits  of  the  Constitution.  .  .  .  Over  all 
its  civil,  political,  or  governmental  powers  the 
legislature  is,  in  the  nature  of  things,  supreme 
and  without  limitation,  unless  restrained  hy 
the  Constitution."  Dillon,  in  his  work  on  Mu- 
nicipal Corporations,  in  treating  of  the  power 
of  the  legislature  over  municipal  corporations, 
says:  "Over  all  its  civil,  political,  or  govern- 
mental powers  the  authority  of  the  legislature 
is,  in  the  nature  of  things,  supreme,  and  with- 
out limitation,  unless  the  limitation  is  found 
in  the  Constitution  of  the  particular  state." 

Assuming,  then,  as  we  must,  that  the  legis- 
lature had  the  power  to  provide  in  what  man- 
ner the  common  council  should  discharge  its 
duties,  it  had  the  authority  to  provide  for  the 
election  of  police  commissioners  in  the  manner 
pointed  out  by  the  statute.  The  effect  of  this 
provision  was  to  amend  the  charter  of  the  city 
of  Albany  so  far  as  it  related  to  the  manner  in 
which  the  common  council  should  act.  As 
there  is  no  constitutional  provision  which  in 
any  way  prevents  the  legislature  from  provid- 
ing the  manner  in  which  that  body  shall  act  in 
the  selection  of  officers,  it  is  quite  plain,  I 
think,  that  this  statute  is  not  in  conflict  with 
the  provision  of  the  Constitution  under  consid- 
eration. It  is,  however,  suggested  that  under 
this  statute  the  members  of  the  common  coun- 
cil might  all  vote  for  only  two  members  of  the 
police  commission,  and  that  then  their  power 
would  be  spent,  and  only  two  members  elected. 
This  suggestion  must,  I  think,  be  regarded  a.«» 
too  speculative  and  improbable  to  require  dis- 
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caasion  or  serious  coDsideratioD.  But,  should 
that  cooditioD  arise,  there  would,  at  most,  be 
a  vacaucy  in  the  office  of  two  commissioners 
which  might  be  filled  in  the  manner  pointed 
out  in  the  statute.  Moreover,  if  the  statute  is 
simply  defective,  it  by  no  means  follows  that 
the  whole  statute  must  be  condemned.  It  may 
be  observed,  in  passing,  that  the  question 
wiiether  the  police  commissioners  to  be  thus 
appointed  were  officers  of  the  dtv  within  the 
meaning  of  the  provisions  of  §  2  of  art.  10  may 
not  be  entirely  free  from  doubt.  Fire  Depart- 
ment ofNeto  York  v.  Atlas  S,  8.  Co,  106  N.  Y. 
IS66. 

It  has  been  intimated  that,  while  the  legisla- 
ture possesses  the  power  to  select  and  confer 
upon  the  authorities  of  a  citv  the  right  to  ap- 
point all  city  officers  whose  election  or  appoint- 
ment is  not  provided  for  by  the  Constitution, 
yet  it  has  no  power  to  in  any  way  limit  that 
right  by  providing  the  method  in  which  such 
appointments  shall  be  made  by  the  city  authori- 
ties, or  the  qualifications  which  such  appointees 
shall  possess.  In  People,  Neehamei/s  v.  War- 
den of  City  Prison,  144  N.  Y.  629.  27  L.  R.  A. 
718,  the  validity  of  chapter  602  of  the  Laws  of 
1892  was  considered  by  this  court,  and  it  was 
held  \£>  be  constitutional  and  valid.  By  the 
provisions  of  that  act  it  was  made  the  duty  of 
the  mayor  of  each  of  the  cities  of  the  state  to 
appoint  a  board  for  the  examination  of  plumb- 
ers of  each  city,  to  consist  of  five  persons;  two 
to  be  master  plumbers  of  not  less  than  ten 
years'  experience,  one  to  be  a  journeyman 
plumber  of  like  experience,  and  the  others  to 
be  the  chief  inspector  of  plumbing  and  drain- 
age of  the  board  of  health,  and  the  chief  engi- 
neer having  charge  of  sewers  in  such  city. 
Thus,  by  that  act  the  legislature  in  effect  pre- 
scribed not  only  the  qualifications  whidh  the 
appointees  should  possess,  but,  as  to  some, 
practically  who  should  be  appointed.  It  is 
possible  that  that  decision  may  be  sustained 
upon  the  ground  that  those  officers  fell  within 
ihe  last  sentence  of  that  section  of  the  Consti- 
tution which  provides  that  all  officers  whose 
office  may  hereafter  be  created  may  be  elected 
or  appointed,  as  the  legislature  may  direct,  al- 
though not  placed  on  that  ground.  It  seems 
to  me,  however,  that  the  doctrine  of  that  case 
bears  upon  the  question,  and  tends  to  sustain 
the  validity  of  the  statute  under  consideration, 
-so  far  as  this  immediate  question  is  concerned. 

In  the  Rogers  Case,  supra,  it  was  argued  that 
the  dvil  service  act,  which  was  then  under  ex- 
amination, was  violative  of  this  section  of  the 
Constitution.  The  provisions  of  that  statute 
required  the  mayor  to  prepare  certain  rules 
under  which  the  city  officers  were  to  be 
elected,  which  were  to  go  into  effect  only 
when  approved  by  the  state  civil  service  com- 
miasioD,  and  that  no  officer  or  clerk  should  be 
appointed,  and  no  person  should  be  permitted 
to  enter  or  be  promoted  into  the  classes  estab- 
lished, until  he  had  passed  the  required  exam- 
ination. It  was  contended  that  the  power  con- 
ferred upon  the  public  authorities  of  the  city 
to  appoint  a  street  or  health  inspector  of  that 
city  was  limited  by  such  requirement,  and 
hence  the  act  of  1888  was  void,  as  being  in  con- 
travention of  §  2  of  art.  10  of  the  Constitution. 
Thus,  by  that  act,  the  authority  to  appoint 
city  officers  was  limited  to  an  extent  which  re- 
e4L.B.A. 


(quired  them  to  be  examined  under  the  provi- 
sions of  that  statute,  and  under  rules  to  be  ap- 
proved by  the  civil  service  commission ;  but  it 
was  held  that  there  was  no  such  limitation  upon 
the  rights  of  the  local  authorities  to  appoint 
such  officers  as  to  bring  the  statute  within  the 
condemnation  of  that  provision  of  the  Consti- 
tution. It  will  be  remembered  that  that  stat- 
ute was  passed  before  the  amendment  to  the 
Constitution. 

Again,  it  is  a  well-established  rule  of  con- 
struction that  before  a  statute  should  be 
declared  invalid  it  should  appear  that  it  is  in 
plain  and  substantial  confiict  with  some  par- 
ticular provision  of  the  Constitution.  Thus 
the  connict  must  not  only  be  plain,  but  it  must 
be  substantial  as  well.  The  statute  must  be 
affected  by  the  provision  of  the  Constitution 
relied  upon  in  some  substantial  and  material 
particular.  If  that  portion  of  a  statute  which 
is  relied  upon  as  a  basis  for  its  condemnation  is 
not  essential  to  the  accomplishment  of  its  gen- 
eral purpose,  the  statute  cannot  be  said  to  h^  in 
substantial  conflict  with  the  Constitution.  The 
fact  that  a  statute  may  be  in  confiict  with  the 
fundamental  law  in  some  slight  or  unessential 
particular  forms  no  just  basis  for  its  condemna- 
tion. In  other  words,  unless  the  provision  of 
a  statute  will  effect  a  result  which  will  subvert 
the  object  and  frustrate  the  purpose  of  the 
Constitution,  it  should  be  held  valid.  "The 
substaoce  of  a  thing  is  the  essential  or  import- 
ant part;  the  material  thing;  that  in  ana  for 
which  a  thing  chiefly  exists."  See  Substance, 
Abbott,  Law  Diet.;  Anderson,  Law  Diet.: 
Rapalje  &  L.  Law  Diet. 

It  is  manifest  from  a  reading  of  this  statute 
that  the  purpose  of  this  provision  was  merely 
to  carry  into  effect  the  former  provision  that 
not  more  than  two  of  the  commissioners  should 
belong  to  the  same  political  party.  It  was  the 
means  devised  hj  the  legislature  to  carry  into 
execution  what  is  conceded  to  be  a  valia  pro- 
vision of  the  statute.  The  dominant  purpose 
of  that  provision  was  to  establish  for  the  city 
of  Albany  a  nonpartisan  board  of  commission- 
ers. Whether  the  means  to  secure  that  result 
was  a  provision  that  each  member  of  the  com- 
mon council  should  not  vote  for  more  than  two 
of  such  commissioners,  or  that  each  member 
should  vote  for  the  four  commissioners,  onl^ 
two  of  whom  should  belong  to  the  same  politi- 
cal party,  was  at  most  a  mere  matter  of  detail 
by  which  to  accomplish  the  chief  purpose  of 
the  act.  If  this  provision  had  nbt  been  i ncluded 
in  the  statute,  manifestly  the  latter  would  have 
been  the  plan  by  which  the  purpose  of  the  legis- 
lature would  have  been  carried  into  effect. 
That  the  statute  has  provided  a  different  method 
to  accomplish  the  same  purpose  is  unessential, 
and  the  provision  caonot  be  properly  said  to  be 
one  of  substance.  Indeed,  that  the  aldermen 
or  members  of  the  common  council  as  such 
were  authorities  of  the  city  within  the  meaning 
of  the  Constitution,  I  have  no  doubt.  People 
V.  Raymond,  37  N.  Y.  428.  481;  P«?p/«,  Sher- 
iDood,  V.  State  Bd.  of  Canvassers,  129  N.  Y.  866, 
14  L.  R.  A.  646. 

The  respondents  also  contend  that  the  pro- 
vision of  this  statute  which  declares  that  no 
person  is  eligible  to  the  office  of  police  commis- 
sioner unless,  at  the  time  of  his  election,  he  is  a 
member  of  the  political  party  or  organization 
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having  the  hif^hest  or  next  highest  representa- 
tion in  the  common  coancil,  is  void  under  the 
Srbvisions  of  the  Constitution  of  the  state. 
[any  of  the  statutes  to  which  we  have  alread}' 
referred  contain  a  similar  provision,  and  hence 
the  doctrine  of  practical  construction  is  appli- 
cable, and  this  provision  may  be  sustained. 
Independent  of  that  doctrine,  I  might  be  in- 
clined to  agree  with  the  contention  of  the  re- 
spondents. But  I  do  not  deem  it  necessary  to 
determine  the  ouestion  whether  that  provision 
is  valid  or  invsuid.  If  the  latter,  I  am  of  the 
opinion  that  It  may  be  eliminated  from  the  act, 
and  still  the  apparent  and  manifest  obiect  and 
purpose  of  the  legislature  be  effected  by  the 
statute  as  it  would  then  remain.  It  seems  to 
be  well  settled  that  where  onlv  a  part  of  a  stat- 
ute is  unconstitutional  that  fact  does  not  au- 
thorize the  court  to  declare  the  remainder  void, 
unless  the  provisions  are  so  dependent  and  con- 
nected with  the  object  or  purpose  of  the  act 
that  it  cannot  be  presumed  that  the  legislature 
would  have  passed  it  without  including  such 
void  provision.  The  fact  that  the  legislature 
may  have  erred  in  a  matter  of  detail  does  not 
defeat  the  whole  act  where,  when  the  uncon- 
stitutional portion  of  the  statute  is  stricken  out, 
that  which  remains  is  complete  in  itself,  and 
capable  of  being  executed  in  substantial  accord- 
ance with  the  apparent  legislative  intent.  Peo- 
ple, Fowler,  v.  Bull,  46  N.  Y.  57,  69,  7  Am. 
Rep.  802;  Gordon  v.  Comes,  47  N.  Y.  608,  617; 
People,  Rochester,  v.  Briggs,  50  N.  Y.  558;  Peo- 
pU,  Murphy,  v.  KeUy,  76  N.  Y.  475.  489;  Re 
MiddleUnDn,B21^.Y.  196;  Duryeev.New  York, 
96  N.  Y.  477;  People,  Angerstein,  v.  Kenney, 
Id.  294;  La%oion  v.  Bleele,  119  N.  Y.  226,  7  L. 
R.  A.  184;  Re  New  York  d  L,  I.  Bridge  Co.  v. 
Smith,  148  N.  Y.  540.  An  examination  of 
these  cases  discloses  the  extent  to  which  this 
court  has  proceeded  in  applying  that  rule  to 
various  statutes  when  they  have  contained  un- 
constitutional provisions  and  still  have  been 
upheld  as  to  the  remainder.  In  many  of  them 
this  court  seems  to  have  gone  further  than  is 
required  to  sustain  the  statutes  in  question. 
Who  can  say  that  there  is  any  such  connection 
or  dependence  between  this  provision  and  the 
remainder  of  the  statute  that  it  must  be  pre- 
sumed that  the  legislature  would  not  have 
passed  it  with  this  provision  eliminated,  or,  in 
other  words,  that  it  cannot  be  presumed  that 
it  would  have  passed  it  omitting  that  provi- 
sion, if  it  had  been  regarded  as  invalid?  I  do 
not  think  it  can  be  reasonably  doubted  that,  if 
the  legislature  had  supposed  or  understood  that 
this  provision  was  invalid,  it  would  still  have 
passed  the  statute  without  it.  Nor  do  I  think 
the  other  provisions  of  the  statute  are  so  con- 
nected with  or  dependent  upon  that  provision 
that  they  cannot  be  divided  without  defeating 
the  object  and  intent  of  the  statute. 

As  has  already  been  suggested,  the  control- 
ling purpose  of  this  statute  is  to  provide  for  the 
appointment  of  four  police  commissioners  for 
the  city  of  Albany,  only  two  of  whom  should 
belong  to  the  same  political  party.    If  the  pro- 
vision that  no  person  is  eligible  to  the  office  of 
police  commissioner,  unless  at  the  time  of  his 
election  he  is  a  member  of  the  political  party 
or  organization  having  the  highest  or  the  next 
hest  representation  in  the  common  council, 
entirely  blotted  out,   the  statute,  as  it 
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would  then  remain,  would  obviously  carrv  into 
effect  the  fundamental  and  substantial  intent 
and  purpose  of  the  legislature. 

The  respondents  also  contend  that  the  pro- 
vision of  the  statute  for  filling  vacancies  by 
which  the  mayor  is  permitted  to  appoint  com- 
missioners upon  the  written  recommendation 
of  a  majority  of  the  members  of  the  council 
belonging  to  the  same  political  party  or  organ- 
ization as  the  police  commissioner  whose  otfice 
is  vacant,  is  also  in  conflict  with  §  2  of  art.  10 
of  the  Constitution.  Section  5  of  art.  10  of 
the  Constitution  provides  that  the  legislature 
shall  provide  for  filling  vacancies  in  office. 
In  People,  Henderson,  v.  Snedeker,  14  N.  Y. 
52,  59,  it  was  said:  '*The  effect  of  this  pro- 
vision of  the  Constitution,  doubtless,  was  to 
confer  upon  the  legislature  the  power  to  pro- 
vide for  filling  vacancies  in  a  different  manner 
frcm  the  existing  method  in  case  it  should  be 
deemed  proper."  In  the  case  of  Rogers  v. 
Buffalo,  128  N.  Y.  178,  9  L.  R.  A.  579,  chap- 
ter 854  of  the  Laws  of  1888  was  under  consider- 
ation. That  statute  contained  a  provision  that 
any  vacancy  in  the  position  of  commissioner 
should  be  so  filled  by  the  governor,  by  and 
with  the  advice  and  consent  of  the  senate,  as 
to  conform  to  the  conditions  for  the  fltst  se- 
lection of  such  commissioner.  The  spirit  of 
that  provision  is  practically  identical  with  that 
contained  in  the  act  under  consideration;  and 
that  ease  should,  I  think,  be  regarded  as  an 
authority  to  the  effect  that  such  a  provision  ia 
valid.  I  am  unable  to  discover  any  provision 
of  the  Constitution  with  which  this  portion  of 
the  statute  is  in  confiict.  It  is  simply  the 
means  adopted  by  the  legislature  to  carry  into 
effect  and  continue  the  principal  purpose  of 
the  act  that  no  more  than  two  of  the  commis- 
sioners should  at  any  time  belong  to  the  same 
political  partv.  The  latter  provision  being  pro- 
fessedly valid.Itfiinkthe  means  provided  to  con- 
tinue the  condition  thus  created  were  also  valid. 

I  am  unable  to  find  in  the  Constitution  any 
provision  which  renders  void  that  portion  of 
the  act  which  provides  that,  in  case  of  a  fail- 
ure by  the  board  of  police  commissioners  to 
appoint  the  chief  of  police,  the  senior  captain 
should  act  as  such  until  the  board  should  make 
an  appointment.  The  purpose  of  this  pro- 
vision clearly  was  to  provide  for  an  emergency 
that  might  arise,  and  thus  prevent  the  citv 
from  befng  without  a  chief  of  police  until  such 
appointment  should  be  made.  Its  effect  was 
to  confer  temporarily  upon  a  city  officer  added 
powers,  and  impose  upon  him  other  duties, 
which  he  would  be  required  to  discharge  while 
the  emergency  continued.  That  the  legisla- 
ture possessed  the  power  to  amend  the  charter 
of  the  city  of  Albany  so  as  to  provide  that  in 
such  an  emergency  one  of  its  officers  should 
discharge  other  and  added  duties,  I  have  no 
doubt.  The  authority  of  the  legislature  over 
such  a  municipality  has  already  been  consid- 
ered, and  I  think  it  possessed  the  power  to  en- 
act the  provision  under  consideration,  and  that 
it  is  valid. 

Nor  do  I  think  the  provisions  of  §  4  of  the 
act.  which  provide  that  no  person  shall  be 
eligible  to  appointment  as  patrolman  of  the  city 
who  is  over  the  age  of  forty  years,  violate  the 
provision  of  §  9  of  art.  5  of  the  Constitution^ 
which  declares:  '* Appointments  and    promo- 
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tioDs  in  the  civil  service  of  the  state,  and  of  all 
the  civil  divisions  thereof,  including  cities  and 
villages,  shall  be  made  according  to  merit 
and  fitness  to  be  ascertained,  so  far  as  practi- 
cable, by  examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive;  provided,  how- 
ever, that  honorably  discharged  soldiers  and 
sailors  from  the  army  and  navy  of  the  United 
States  in  the  late  Civil  War,  who  are  citizens 
and  residents  of  this  state,  shall  be  entitled  to 
preference  in  appointment  and  promotion, 
without  regard  to  their  standing  on  any  list 
from  which  such  appointment  or  promotion 
may  be  made."  That  provision  of  the  statute 
would  seem  to  be  a  proper  and  useful  one,  as 
it  is  manifest  that  the  office  of  patrolman  is 
one  which  requires  a  degree  of  activity,  vigor, 
and  endurance  that  does  not  usually  exist  in 
older  persons.  Moreover,  the  value  of  the 
services  of  a  patrolman  increases  b^  experience, 
and  hence  the  necessity  of  appointing  at  the 
outset  young  men  to  that  position.  The  pro- 
vision seems  to  be  one  that  is  not  only  proper, 
but  necessary  to  secure  the  best  service  in  that 
department.  It  is  found  in  many  of  the  char- 
ters  of  the  cities  in  this  state,  and  is  not,  I 
think,  in  conflict  with  the  provision  of  the  Con- 
stitution referred  to.  The  purpose  of  that  pro- 
vision was  to  secure  appointments  according  to 
merit  and  fitness,  and  not  to  interfere  with 
proper  provisions  of  the  statute  in  regard  to 
the  qualifications  that  a  particular  officer 
should  be  required  to  possess.  Notwithstanding 
that  provision,  I  think  the  legislature  still  has 


the  power,  when  necessary  or  proper,  to  pro- 
vide the  qualifications,  such  as  age.  residence, 
business  and  profession,  which  a  person  shall 
possess  to  entitle  him  to  be  appointed  to  a  par- 
ticular office. 

The  onlv  remaining  ground  upon  which  it  is 
claimed  that  this  statute  is  invalid  is  that  it 
does  not  strictly  comply  with  the  provisions  of 
§  2  of  art.  12  of  the  Constitution  which  require 
the  insertion  after  the  title  of  such  an  act  of 
the  words  'Tassed  without  the  acceptance 
of  the  citjr."  The  precise  words  used  bv  the 
Constitution  were  not  inserted  after  the  title  in 
this  act,  but  the  words  '*Kot  accepted  bv  the 
city"  were  inserted,  and  were  manifestly  in- 
tended to  be  in  compliance  with  the  require- 
ments of  the  Constitution.  While  the  language 
first  stated  is,  in  terms,  required,  still  I  do  not 
think  that  the  omission  to  use  the  precise 
words  mentioned  makes  a  statute  invalid  when, 
as  in  this  case,  words  which  are  equivalent  to 
those  provided  for  are  used.  Such  a  construc- 
tion of  this  provision  would  be  too  narrow  and 
technical.  The  words  used  were  within  the 
spirit  of  the  provision,  although  not  within  its 
letter,  and  were,  I  think,  sufficient. 

These  considerations  lead  me  irresistibly  to 
the  conclusion  that  the  iudgment  in  this  action 
should  be  reversed,  and  hence  I  am  unable  to> 
concur  in  the  result  reached  by  a  majority  of 
the  court. 

Haiirht*  J.,  concurs. 
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1.    A 


presmnptioii  that  a  girl  be 
before  a  minister 
by    telefpraph     could 


bave 


ber  does  not  arise  from  the  aver- 
ment that  she  became  unoonsolous  after  sendlogr 
the  measa^  and  died  before  he  arrived,  where  in 
the  same  action  it  is  said  that  if  the  telegram  had 
been  promptly  delivered  he  would  have  arrived 
in  time  to  have  administered  to  her  spiritual 
wants. 
2*  Mental  magwdah  of  a  father  caaoed 
by  the  ftUlnre  of  a  minister  to  reach 
bis  danffhter  until  after  she  was  dead,  when 
he  had  teleg-raphed  for  him  because  of  her  desire 


'Sorm.—IAmlU  for  deiivery  of  telearams. 

In  Wbstebn  ITniok  Tblbo.  Co.  v.  Robinson  It 
was  held  that  a  rule  of  a  telegraph  company  not 
to  deliver  messasres  outside  a  i-mlle  limit  cannot 
he  set  up  to  excuse  a  delay  in  delivering  a  messa^ 
sent  to  a  small  town  a  few  miles  away,  summoning- 
a  minister  of  the  gospel  to  a  person  near  death, 
when  the  rule  was  not  known  to  the  sender  and 
was  not  mentioned  by  the  agent,  who  received  the 
message  about  dark,  stating  that  it  could  be  de- 
livered that  night.  It  did  not  appear  that  the  com- 
pany enforced  this  rule  or  informed  the  patrons, 
and  the  agents  did  not  conform  to  it,  but  delivered 
other  messages  beyond  the  limits,  and  in  fact  de- 
livered this  one,  though  too  late  to  accomplish  its 
purpose. 

Some  oases  hold  that  a  telegraph  company  is  lia- 
ble for  nondelivery  where  the  addressee  lives  out- 
side of  the  free  delivery  limits,  but  inside  of  the 
city,  and  the  fact  of  his  being  out  of  the  limits  is 
not  known  to  the  sender,  and  hold  that  rules  or 
regulations,  unreasonable  or  unknown,  will  not  be 
84L.R  A 


enforced;  also  that  the  company  will  be  held  liable 
where  prepayment  is  made  or  tendered  for  special 
delivery  which  is  not  complied  with.  But  the  fail- 
ure to  prepay  for  delivery  beyond  the  free-deliv- 
ery limits  has  been  held  sufficient  to  exonerate  the 
company.  A  custom  to  deliver  in  a  small  town 
near  the  station  beyond  the  limits  has  been  held  to 
override  a  printed  contract  or  regulation. 

So,  a  telegraph  company  was  held  liable  for  fail- 
ure to  deliver  a  message  where  Ind.  Rev.  Stat.  1897, 
1 5618,  provided  that  telegraph  companies  should 
be  liable  for  special  damages  occasioned  by  failure 
and  negligence  in  receiving,  copying,  transmitting, 
or  delivering  despatches,  and  1 6514  provided  that 
said  company  shall  deliver  to  ail  persons  to  whom 
addressed,  on  payment  of  any  charges  due  for  the 
same,  if  such  persons  or  agents  resided  within  1 
mile  of  the  telegraph  station  or  within  the  city  or 
town  where  such  station  is,  and  the  addressee  lived 
in  a  city  and  two  squares  beyond  the  1-mile  limit, 
but  it  was  not  known  to  the  sender  that  he  lived 
beyond  the  1-mile  limit.    The  court  held  that  the 
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for  baptism  and  union  with  the  church.  Is  not 
without  foundation  merely  because  complete 
church  membership  could  not  have  been  con- 
summated during  her  life,  but  may  be  the  basis 
of  a  cause  of  action  against  the  telegraph  com- 
pany. 
:8«  Amle  of  a  telefcraph  company  not 
to  deliver  meseasee  outside  a  i-mile  limit 
cannot  be  set  up  to  excuse  a  delay  In  dellv- 

■  ering  a  message  sent  to  a  small  town  a  few 
miles  away  summoning  a  minister  of  the  gospel 
to  a  person  near  death,  when  the  rule  was  not 
known  to  the  sender  and  was  not  mentioned  by 
the  agent,  who  received  the  message  about  dark, 
stating  that  it  could  be  delivered  that  night. 
4*  The  court  can  Judicially  Imow  that  a 
certain  town  is  one  of  the  smaller  towns  of  the 
state. 
5«  A  Terdict  for  $500  is  not  excessive  as 
damages  for  the  mental  anguish  suffered  by  a 
father  on  account  of  inexcusable  delay  in  deliver- 
ing a  telegram  to  a  minister  of  the  gospel,  calling 

.  him  to  the  bedside  of  a  daughter  who  desired 
baptism  and  union  with  the  church,  where  the 
result  was  that  he  failed  to  come  until  after  she 
was  dead. 

(November  18, 1898.) 


ERROR  to  the  Circuit  Court  for  Rhea  County 
to  review  a  Judgmeut  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
defendant's  failure  to  promptly  deliver  a  tele- 
graph message.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mestrs.  V.  C.  Allen  and  N.  Q.  Allen  for 
plaintiff  in  error. 

MeMTS.  B.  6.  McKinaie  and  Burkett, 
Miller,  A  Blanslleld  for  defendant  in  error. 

Snodg^ass,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  defendant  in  error  sued  the  telegraph 
company  for  damages  for  the  negligent  fail- 
ure to  transmit  and  deliver  from  the  town  of 
Evansville  a  telegram  addressed  to  J.  A.  Whit- 
ner,  Dayton,  Tennessee.  The  declaration  id- 
leges  that  on  or  about  Aupust  19,  1895,  the 
plaintiff's  minor  daughter,  Katie,  was  danger- 
ouslv  sick,  and  expected  to  die;  that  she  had 
professed  the  Christian  religion,  and  desired 
to  be  united  with  the  church  of  God;  and  that 
said  Whitner  should  confer  the  ri^ht  of  bap- 
tism, and  admit  her  into  the  churcn  of  which 


prepayment  of  a  special  delivery  charge  is  not  un- 
•  der  all  circumstances  a  prerequisite  to  the  duty  to 
deliver  the  message  in  a  city  or  town,  and  that  a 
'rule  which  would  require  prepayment  by  the 
sender,  though  ignorant  that  such  a  charge  would 
be  made  or  when  the  amount  was  undetermined, 
would  be  u  nreasonable  and  oppressive.  The  court 
further  held  that  the  contract  providing  for  a  spe- 
-cial  charge  to  cover  the  delivery  beyond  the  free 
delivery  limits,  and  that  only  the  actual  costs  of 
service  would  be  collected,  did  not  indicate  that 
prepayment  must  be  made.  (The  case  of  Western 
U.  Toleg.  Ck>.  V.  Henderson,  infra^  was  not  ap- 
proved.) Western  U.  Teleg.  Co.  v.  Moore,  W  Ind. 
App.  186. 

And  a  recovery  of  a  penalty  was  allowed  to  the 
sender  where  the  telegram  was  not  debvered  to 
the  addressee,  who  lived  within  the  city  limits, 
although  there  was  an  office  regulation,  unknown 
to  the  sender,  that  an  extra  charge  would  be  made 
for  delivery  over  ten  blocks,  which  was  this  case, 
and  Mo.  Rev.  Stat.  1879,  S  888,  provided  that  a  tele- 
graph company  should  transmit  without  partiality 
and  in  good  faith  under  a  penalty  of  $100  for  neg- 
'  lect,  for  the  benefit  of  the  person  sending  the  des- 
patch. The  court  further  held  that  the  receiver 
could  not  exonerate  the  company  by  a  general  or- 
der forbidding  messages  to  be  delivered  to  his 
house  on  Sunday,  and  further  held  that  an  attempt 
to  deliver  by  telephone  was  not  a  compliance  with 
the  requirements  of  law.  Brashears  v.  Western  U. 
Teleg.  Co.  45  Mo.  App.  488. 

So,  a  recovery  was  allowed  where  a  message  was 
sent  in  care  of  a  college,  and  the  party  resided 
about  a  block  and  a  half  from  the  college,  add  both 
places  were  Just  outside  the  free  delivery  limits, 
but  the  charges  for  its  delivery  were  paid  and  the 
message  which  should  have  been  delivered  at  the 
college  at  9  p.  m.  was  left  with  a  saloon  keeper 
near  the  college  between  ID  and  11  o''clock  at  night, 
^nd  was  not  received  until  about  9  o^oiook  the  next 
morning.  Western  U.  Teleg.  Co.  v.  Warren  (Tex. 
Clv.App.)86S.  W.814. 

And  a  recovery  was  allowed  where  the  addressee 
lived  6  or  7  miles  in  the  country  and  beyond  the 
free-delivery  limits  as  shown  by  the  blanks,  and 
the  sender  offered  to  pay  all  extra  charges,  but  the 
.agent  said  that  It  was  -all  riirht  and  the  message 
should  go  through  without  delay,  as  the  company 
would  send  it  and  collect  extra  charges  on  dellv- 
<  .ery;  and  the  agent.attempted  to  make  special  de- 
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livery  but  could  get  no  one  to  carry  it,  without  a 
gruarantee,  until  the  next  day,  and  the  message 
was  delivered  too  late.  The  court  held  that  a  rule 
requiring  a  deposit  for  delivery  beyond  the  free- 
delivery  limits  was  no  defense  under  the  circum- 
stances of  this  case.  Western  XT.  Teleg.  Co.  v.  O*- 
Keefe  (Te^.  Civ.  App.)  29  S.  W.  1187. 

So,  a  telegraph  company  wus  held  liable  where  it 
failed  to  deliver  a  message  at  a  point  8  miles  from 
S.,  and  the  company  was  paid  for  special  delivery, 
although  the  receiving  agent  was  mistaken  as  to 
there  being  telegraphic  communications  with  8. 
But  there  were  other  stations  near,  from  which  it 
could  have  been  sent,  and  the  company  failed  to 
use  diligence  to  inform  the  sender  after  it  was  dis- 
covered that  there  was  no  office  at  that  place. 
Western  U.  Teleg.  Co.  v.  Hargrove  (Tex.  Civ.  App.) 

38  s.  w.  wn. 

And  a  recovery  was  allowed  where  a  party  re- 
sided about  17  miles  from  the  office  of  delivery, 
being  about  8  miles  from  Post  Oak  on  the  road 
from  the  delivery  office,  and  a  special  delivery  was 
guaranteed,  and  was  agreed  upon  and  was  not 
made.  Had  the  messenger  been  sent  to  Post  Oak 
he  would  have  asertalned  that  the  addressee  was  be- 
tween him  and  the  station  and  near  the  road,  and  it 
would  have  been  delivered,  but  instead  it  was  sent 
by  mail  to  Post  Oak,  and  the  sender  had  forbidden 
it  to  be  sent  by  mail  and  had  offered  to  pay  the  ex- 
pense of  delivery,  and  the  message  was  sent  on 
those  terms.  Western  U.  Teleg.  Co.  v.  Drake  (Tex. 
Civ.  App.)  86  S.  W.  786. 

So,  a  recovery  was  allowed  for  delay  in  deliver- 
ing a  telegram  where  the  addressee  lived  beyond 
the  free-delivery  limits,  as  shown  in  the  printed 
clause  on  the  telegram,  but  the  town  was  about  1 
mile  from  the  depot  where  the  telegraph  office  was 
kept,  and  it  had  been  the  custom  for  years  of  the 
company  to  send  messages  by  hackmen  and  others 
to  people  in  the  town  without  extra  charges.  The 
company  undertook  to  do  so  in  this  instance,  and 
having  undertaken  to  make  a  delivery  it  should  be 
held  liable  notwithstanding  the  printed  clause. 
Western  U.  Teleg.  <>).  v.  Womack  (Tex.  av.  App.) 
29  S.  W.  932. 

And  the  company  was  held  liable  for  failing  to 
promptly  deliver  a  message  where  the  party  le- 
sided  8  miles  from  the  office,  although  the  printed 
rule  provided:  ^'Messages  will  be  delivered  free 
within  the  established  free-delivery  limits  of  the 
terminal  office.  If  delivered  at  a  greater  distance,  a 
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he  was  a  minister, — the  nearest  available  min- 
ister of  the  »aid  church  to  the  residence  of  the 
plaintiff.  The  message  was  in  the  following 
words: 

Evansville,  Tenn.,  8-l»-*»5. 
To  Rev.  Whitner,  Dayton,  Tenn.: 

My  daughter  Katie  is  dangerously  sick. 
Wants  to  be  baptized.  Come  to  Washington 
at  once.    Wire  me  at  Evansville  at  once. 

T.  J.  Robinfon. 

This  message  was  delivered  to  defendant  at 
the  town  of  £vansville,  Tennessee,  at  its  re- 
ceiving office  at  that  point,  and  charges  for  its 
transmission  to  Dayton  paid  in  advance, —all 
that  was  demanded  by  the  agent  who  received 
the  message.  The  messa^  was  received  about 
dark,  the  agent  receiving  it  stating  that  it  could 
be  delivered  that  night,  and  that  he  would  do 
his  best  to  get  it  through.  Evansville  and 
Dayton  were  on  the  same  railroad,  and  only  a 
few  miles  apart,  and  the  home  of  the  plaintiff 
was  near  Evansville,  and  in  the  vicinity  of 
Washington,  Tennessee.  It  appears  in  evi- 
■dence  that  the  message  was  received  at  Day- 


ton about  7:55  P.  x.  on  the  night  of  its  trans- 
mission; that  the  messenger  bDy  of  the  office 
had  left  before  the  telegram  was  received,  and 
the  agent  at  Dayton  made  no  effort  to  procure 
his  return,  or  to  secure  any  other  messenger, 
in  order  to  deliver  the  message  to  ^Rev.  Whit- 
ner, who,  it  appears,  lived  in  the  town  of  Day- 
ton, just  beyond  the  corporate  limits,  but 
within  the  improved  portion  of  the  place,  and 
a  little  more  than  i  mile  from  the  telegraph 
office.  The  message  was  sent  to  him  the  next 
morning,  when  be  went  immediately  to  Wash- 
ington, and  found  the  vounflr  lady  was  dead. 
He  reached  there  about  9  o'clock,  and  she  had 
been  dead  about  an  hour.  He  stated  that  be 
would  have  gone  the  night  before  if  he  had  re- 
ceived the  message,  and  that  if  he  had  reached 
there  in  time  he  could  have  baptized  the  young 
lady,  and  asked  her  the  necessary  questions, 
and  could  have  reported  the  same  to  his  ses- 
sion, and  felt  sure  she  would  have  been  ad- 
mitted had  she  lived.  The  law  of  the  Cum- 
berland Presbyterian  Church — his  church- 
required  the  action  of  that  church  session  be- 
fore members  could  be  admitted.    The  other 


vpeoial  charRe  will  be  made  to  cover  tbe  oost  of 
suoh  delivery."  Tbe  court  held  that  tbe  failure  to 
demand  charges  for  delivery  and  the  attempt  to 
deliver  required  the  company  to  deliver  promptly. 
Wbittemore  v.  Western  U.  Teieg.  Co.  71  Fed.  Rep. 
651. 

A  telegraph  company  was  held  liable  where  the 
addressee  lived  In  the  suburbs  of  F.  about  |  of  a 
mile  from  the  telegraph  Btatioo,  and  the  messenger 
boy  did  not  go  to  the  place  where  she  lived,  as 
-some  persons  informed  him  that  she  had  moved, 
and  some  said  that  she  had  not,  and  the  next  day 
the  telegram  was  left  with  the  Janitor  of  a  hall, 
and  was  received  one  day  too  late  to  arrange  for  a 
lecture,  and  1  Ind.  Rev.  Stat.  1876,  p.  868, 9 1,  provided 
a  penalty  of  $100  for  failure  to  transmit  with  im- 
partiality and  good  faith,  and  S  3  provided  for  de- 
livery within  I  mile  of  the  station  or  within  the 
city  or  town.  Western  U.  Teleg.  Co.  v.  Gougar,  84 
Ind.  176. 

In  an  action  for  a  penalty  for  failure  to  deliver  a 
telegram  in  due  time,  the  declaration  was  properly 
amended  so  as  to  show  that  the  person  to  whom  it 
was  addressed  resided  within  the  city  and  within 
1  mile  of  the  company ^s  station.  Western  U.  Teleg. 
<}o.  V.  Smith,  96  Ga.  686. 

In  Western  IT.  Teleg.  Co.  v.  Buskirk,  107  Ind.  649, 
it  was  held  that  the  burden  of  proving  that  the 
party  to  whom  a  despatch  was  sent  within  the  free- 
delivery  limits  was  upon  the  defendant  in  an  action 
under  Ind.  Rev.  Stat.  1881,  fi  4176,  providing  a 
penalty  for  failure  to  deliver  within  1  mile  of  the 
station  or  in  the  town  or  city.  The  excuse  for  non- 
delivery rests  upon  tbe  defendant. 

And  under  1  Ind.  Rev.  Stat.  1876,  p.  868,  which 
was  a  similar  statute,  the  same  was  held  to  be  the 
rule.    Western  U.  Teleg.  Co.  v.  Lindley,'62Ind.  871. 

But  in  Western  U.  Teleg.  Co.  v.  Henderson.  89 
Ala.  610,  it  was  held  that  the  burden  of  proving 
that  tbe  addressee  lived  within  the  radius  of  the 
free>delivery  system,  where  the  contract  provided 
for  free  delivery  within  the  established  free- 
delivery  limits  of  the  terminal  office,  was  upon 
tbe  plaintiff,  and  no  extra  compensation  was  paid 
or  notice  given  of  the  distance  of  the  residence 
from  tbe  offloe.  In  this  case  the  evidence  was  con- 
flicting as  to  whether  or  not  there  was  a  road  which 
brought  the  distance  to  less  than  i  mile. 

Under  Ind.  Rev.  Stat.  1881,  il  4177,  providing  that 
telegraph  companies  shall  be  liable  for  special  dam- 
ages occasioned  by  negligence  in  receiving,  trans- 
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mitttng,  or  delivering  despatches,  a  telegraph  com- 
pany was  held  liable  for  failure  to  deliver  a  mes- 
sage to  a  party  who  lived  for  six  years  within  1  mile 
of  the  office  in  a  city,  although  the  company  made 
efforts  to  find  him  by  Inquiries  at  the  postofflce  and 
all  tbe  hotels,  and  of  persons  on  the  street  West- 
ern U.  Teleg.  Co.  v.  McKlbben,  114  Ind.  511. 

But  a  telegraph  company  was  not  held  liable  for 
failure  to  deliver  a  message  where  the  party  was 
beyond  the  free-delivery  limits,  and  nothing  was 
paid  for  the  delivery.  A  rule  establishing  the  free- 
delivery  limits  at  k  mile  from  the  office  in  cities  of 
lees  than  6,000  inhabitants  was  held  to  be  a  reason- 
able rule.  Western  U.  Teleg.  Oo.  v.  Trotter,  66  111. 
App.  660. 

And  where  a  party  sending  a  message  was  an 
agent  of  the  addressee  and  had  notice  that  under  the 
rules  of  the  company  a  message  would  not  be  de- 
livered after  8  p.  m.  away  from  the  offloe,  unless 
special  delivery  was  paid  for,  a  company  was  held 
not  liable  for  not  making  a  special  delivery  of  an 
answer  to  tbe  agent  in  response  to  his  telegram, 
where  special  delivery  was  not  paid.  Blerhaus  v. 
Western  U.  Teleg.  Co.  8  Ind.  App.  246. 

And  a  telegraph  company  was  held  not  liable 
where  the  action  was  not  brought  within  the  time 
provided  for  in  the  contract.  The  court  further 
held  that  the  company  used  due  diligence  to  de- 
liver the  message  where  the  person  to  whom  the 
despatch  was  sent  did  not  live  within  the  limits  in 
which  free  delivery  under  the  contract  would  be 
made,  and  nothing  was  paid  for  delivery  beyond 
free  limit.  Western  U.  Teleg.  Co.  v.  Rains,  63  Tex. 
27. 

Ind.  Rev.  Stat.  1881, 1 4176,  providing  for  trans- 
mission of  despatches  with  impartiality  and  good 
faith  and  in  the  order  of  time  in  which  they  are 
received,  and  9  4178,  providing  for  the  delivery 
within  1  mile  of  the  delivery  station,  was  held  con- 
trary to  the  Federal  Constitution  when  applied  to 
intercourse  between  states.  In  this  case  the  com- 
pany further  claimed  that  the  statute  of  Iowa  to 
which  place  the  message  was  sent  provided  for  de- 
livery within  1  mile  of  the  office,  but  that  the  party 
lived  at  a  greater  distance.  Western  U.  Teleg.  Co. 
V.  Pendleton,  122  U.  8.  347,  80  L.  ed.  U87, 1  Inters. 
Com.  Rep.  306,  Reversing  95  Ind.  12,  48  Am.  Rep. 
602. 

A  telegraph  company  was  held  not  liable  for  fail- 
ure to  deliver  a  tclegVam  to  the  govern or^s  office 
under  oral  instructions  given  by  the  party  to  whom 


484 


TEimEflSEB  SUPBBME  COUBT. 


Nov., 


evidence  material  to  be  noticed,  in  addition  to 
that  respecting  the  mental  angnish  suffered  by 
the  father  in  consequence  of  the  nonarrival  of 
the  minister,  was  offered  by  the  defendant 
respecting  the  custom  of  its  office  boy,  not 
very  material  to  be  stated,  and  the  fact  that  it 
haci  a  rule  not  to  make  free  delivery  beyond 
i  mile,  this  not  being  very  much  more  material 
than  the  other,  inasmuch  as  it  seemed  to  be  a 
rule  laid  away,  and  of  the  existence  of  which 
nobodv  was  advised,  and  particularly  the 
plaintiff,  nor  does  it  appear  that  it  was  ob- 
served or  required  to  be.  Inasmuch  as  the 
testimony  in  this  case  shows  no  failure  to  de- 
liver any  message  received  addressed  to  the 
residents  of  Dayton,  and,  on  the  contrary,  that 
the  agent  would  frequently  make  delivery  at 
points  further  than  i  mile,  and  sometimes 
at  night,  for  accommodation,  when  he  thought 
the  message  was  important.  That  there  was 
ever  any  refusal  to  do  so  does  not  appear. 
On  this  proof,  upon  defendant's  plea  of  not 
guilty,  trial  being  had,  verdict  and  judgment 
were  rendered  for  $500,  and  the  defendant  ap- 
pealed in  error.  Errors  assigned  are:  First 
Refusal  of  the  court  to  charge  that,  if  the 
proof  establishes  that  Rev. Whitner  lived  more 


than  i  mile  from  the  telegraph  office,  and  that 
the  company  bad  a  rule  that  messages  beyond 
that  limit  were  not  to  be  delivered  free  of 
charge,  then  the  company  will  not  be  liable 
for  a  failure  to  deliver,  unless  an  arrangement 
was  made  with  the  company  to  deliver  the 
message  in  this  instance.  Second.  Because 
there  was  no  evidence  to  support  the  verdict 
Third.  Because  the  verdict  was  excessive. 
Fourth.  Because  the  court  erred  in  charging 
the  jury  as  follows:  "If  the  proof  should  es- 
tablish that  the  Reverend  Whitner  lived  more 
than  i  mile  from  the  defendant's  Dayton  of- 
fice, and  that  the  defendant  had  a  rule  that 
they  would  not  deliver  messages  free  outside 
of  i-mile  limit  from  the  office  of  destination, 
then,  if  the  plaintiff,  or  the  agent  who  sent  bis 
telegram,  had  notice  of  such  rule,  it  would 
have  been  the  duty  of  the  plaintiff  or  his  agent 
to  arrange  with  the  defendant  for  the  delivery 
of  the  message;  and,  if  they  failed  to  do  this, 
the  company  would  not  be  liable  for  any  fail- 
ure to  deliver  the  message  outside  the  |-mile 
limit  On  the  other  hand,  if  the  proof  shows 
that  neither  the  plaintiff  nor  his  agent  had 
knowledge  of  the  existence  of  such  a  rule,  and 
the  defendant  received  a  message  for  trans- 


it was  directed,  when  the  agent  telephoned  to  such 
office  and  found  that  the  party  was  out  of  the  city, 
and  then  delivered  the  despatch  promptly  at  the 
residence  to  the  wife  of  the  party.  Given  v.  West- 
em  U.  Teleg.  Co.  2i  Fed.  Rep.  119. 

In  Clement  v. Western  U.  Teleg-.  Co.  187  Mass.  468. 
where  a  company  was  held  liable  for  gross  negli- 
gence in  failing  to  deliver  a  message,  the  ad- 
dressee lived  more  than  k  mile  from  the  telegraph 
office,  and  there  was  no  evidence  as  to  whether  or 
not  any  attempt  had  been  made  to  find  the  party. 
The  question  of  distance  was  not  discussed. 

Under  statutes  providing  in  one  section  for 
prompt  transmission,  and  in  another  section  for 
prompt  delivery,  if  the  party  to  whom  it  is  directed 
resides  in  the  dty  or  town  or  within  1  mile  from 
the  delivery  office,  telegraph  companies  have  been 
held  not  liable  for  failing  to  deliver  to  nonresi- 
dents or  transients,  but  have  been  held  liable  under 
the  1st  section  where  nonresidents  have  called  at 
the  office  and  the  despatch  hss  not  been  trans- 
mitted, and  have  been  held  liable  where  the  cus- 
tom was  to  deliver. 

So,  a  telegram  addressed  to  a  nonresident  of  the 
city.  "Care  of  Teachers'  Institute"  in  a  city,  did 
not,  as  required  by  Ga.  act  Bee.  20^  1892,  pro- 
viding fur  a  penalty,  specify  any  place  within  the 
limits  of  the  city  at  which  the  message  was  to  be 
delivered,  where  the  Teachers'  Institute  was  only  a 
convention,  and  was  holding  meetings  alternately 
in  two  different  buildings.  Western  U.  Teleg.  Co. 
V.  Murphey,  96  Ga.  768. 

And  a  telegraph  company  was  not  held  liable  for 
falling  to  deliver  a  telegram  to  a  transient  visitor 
whose  address  was  not  given  to  the  company,  even 
if  he  was  well  known  in  the  town.  Ghi.  Acts  1887, 
p.  112,  providing  a  penalty  for  failure  to  deliver 
messages  to  persons  to  whom  they  are  addressed 
who  at  the  time  reside  within  1  mile  of  the  tele- 
graph office  or  within  the  town  or  city  in  which  the 
office  is,  does  not  apply  in  such  a  case.  But  it  was 
said  that  the  penalty  might  apply  if  the  address 
was  given.  Moore  v.  Western  U.  Teleg.  Co.  87  Ga. 
618. 

And  Ga.  act  1887,  t  2,  providing  a  penalty  for 
failure  to  deliver  despatches  to  '^personsor  agents 
residing  within  1  mile  of  the  telegraphic  station,  or 
within  the  city  or  town  In  which  such  station  is,'' 
84  L.  R.  A. 


did  not  apply  to  a  transient  person,  although  he 
gave  his  address  in  the  city  limits  and  the  company 
failed  to  deliver  the  message.  The  Ist  section  of 
the  act  providing  for  prompt  transmission  applied, 
but  this  message  was  transmitted  promptly. 
WTiether  due  diligence  required  the  company  to  go 
outside  of  its  office  to  deliver  the  message  was  held 
to  be  a  question  for  the  jury,  and  to  depend  in  part 
on  the  usage  of  the  company.  It  was  said  that  if 
the  company  should  go  out  of  its  office  to  deliver 
for  one  person  it  must  do  so  for  all.  Western  U. 
Teleg.  Co.  v.  Timmons.  93  Ga<  845. 

But  a  telegraph  company  was  held  liable  for  a 
penalty  for  the  nondelivery  of  a  telegram  sent  to  a 
nonresident  at  B,  who  was  well  known  to  almost 
every  person  at  B,  and  was  intimately  acquainted 
with  the  agent  and  was  boarding  at  the  same  hotel 
with  him,  and  it  was  the  custom  of  defendant  to  de- 
liver telegrams  to  nonresidents,  especially  during 
terms  of  court,  and  the  addressee  had  himself  re- 
ceived such  telegrams  and  was  attending  court. 
(The  court  adopted  the  rule  suggested  in  Western 
IT.  Teleg.  Co.  v.  Timmons,  suprcu)  Western  U. 
Teleg.  Co.  v.  Edwards,  96  Ga.  757. 

And  the  telegraph  company  was  held  liable 
where  it  failed  to  transmit  a  telegram  with  due  dili- 
gence under  GkL  Acts  1887,  p.  112,  «],  providing  a 
penalty  for  such  failure  although  the  party  to 
whom  the  message  was  sent  did  not  reside  within 
such  limits,  as  a  message  should  be  promptly  sent 
to  the  office  so  that  it  might  be  called  for.  So 
much  of  the  case  of  Moore  v.  Western  U.  Teleg. 
Co.  8upr<u  saying  the  act  only  applied  to  those  who 
live  in  the  limits  prescribed,  must  be  understood  to 
relate  to  the  failure  to  deliver  only.  Horn  r.  West- 
em  U.  Teleg.  Co.  88  Ga.  538. 

A  telegraph  company  was  held  liable  for  failure 
to  deliver  a  message  called  for  at  the  office,  al- 
though the  sendee  was  a  nonresident,  Ga.  act  Oct. 
22, 1887,  fi  2,  providing  a  penalty  for  nondelivery  to 
residents  of  cities  and  towns  and  to  persons  resid- 
ing within  1  mile  from  the  office,  did  not  apply,  and 
the  plaintiff  did  not  have  to  bring  himself  within 
the  terms  of  that  section.  The  1st  section  of  the 
act  required  transmission  for  nonresidents  as  well 
as  others  with  impartiality  and  good  faith,  and 
with  due  diligence  under  a  penalty.  Western  V- 
Teleg.  Co.  v.  Mansfield,  93  Ga.  349.  I.  T. 
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mission  and  delivery  "witbout  calliDg  attention 
to  such  rule,  it  would  bave  been  its  duty  to 
nse  active  diligence  in  delivering  it,  if  the  ad- 
dressee resided  within  a  reasonable  distance 
from  the  defendant's  ofBce." 

Taking  up  these  objections,  not  according 
to  their  order,  but  in  the  most  convenient  form 
for  presenting  them,  we  dispose  of  the  ques- 
tion, first,  that  there  is  no  evidence  to  sustain 
the  verdict.  On  this  it  is  insisted  by  plaintiff 
in  error  that  the  declaration  alleges  the  young 
lady  became  unconscious  and  died  before  he 
could  have  arrived,  had  the  telegram  been  de- 
livered in  time.  It  is  true  that  the  declaration 
averred  that  she  became  unconscious,  though 
it  is  not  stated  at  what  time.  It  is  stated  in 
the  same  connection,  however,  that,  had  the 
message  been  promptly  and  properly  trans- 
mitted and  delivered,  the  minister  would  have 
duly  come  to  Washington,  as  requested,  and 
have  arrived  at  the  home  of  the  plaintiff  in 
ample  time  to  have  administered  to  the  spirit- 
ual wants  and  requirements  of  the  plaintiff's 
daughter,  which  at  least  negatives  the  sup- 
posed inference,  from  the  averment  of  uncon- 
sciousness, that  it  resulted  earlier  than  the 
minister  could  have  arrived.  It  was  not  es- 
sential to  prove  affirmatively,  under  this  dec- 
laration, that  she  did  not  become  unconscious 
before  the  minister  could  have  reached  her 
father's  home.  There  is  no  presumption  from 
the  declaration,  taken  entire,  that  she  did,  but, 
on  the  contrary,  that  she  did  not. 

It  is  next  insisted  that  the  daughter's  object 
was  to  be  united  with  the  church,  and  that,  as 
it  appears  from  the  testimony  of  the  minister 
that  she  could  not  have  become  a  member,  ac- 
cording to  the  regulations  of  that  church,  until 
after  the  meeting  for  that  purpose,  therefore, 
the  nonarrival  of  the  minister  was  immaterial, 
and  that  the  anguish  experienced  by  the 
father  could  not)have  any  foundation  on  that 
account.  There  is  nothing  in  this  objection. 
It  was  the  daughter's  desire,  which  the  father 
knew,  to  be  baptized,  and  to  have  the  minister 
do  what  he  could  to  unite  her  with  the  church. 
What  the  effect  or  noneflect  as  to  the  actual 
uniting  herself  to  the  church  may  have  been 
was  not  the  question.  She  had  the  ri^ht  and 
desire  to  have  the  attendance  of  the  minister  for 
this  purpose,  and  the  father  must  necessarily 
have  suffered  just  as  much  from  the  minis- 
ter's failure  to  arrive  and  administer  to  his 
daughter  what  she  desired  to  have  done  for 
her  consolation,  and  support  in  the  hour  of 
death,  as  though  it  would  have  effectuated  a 
complete  church  membership.  What  would 
have  been  the  effect  of  it,  it  is  wholly  immate- 
rial to  consider.  The  girl  desired  to  do  all  she 
could,  and  the  minister  testified  he  would  have 
done  all  he  could,  to  effectuate  her  purpose. 
The  anguish  of  the  father  in  this  disappoint- 
ment could  hardly  have  been  less  keen  than  it 
would  have  been  in  consequence  of  the  fact 
that,  after  all  was  done  that  could  be,  it  might 
have  been  supposed  necessary  that  still  further 
action  be  taken  by  the  church.  The  suit  is 
not  for  any  damages  which  resulted  from  any 
wrong  to  the  glri,  or  the  failure  to  accomplish 
her  admission  into  the  church,  but  the  suffer- 
ing endured  b^  the  father  because  of  his  dis- 
appointment m  the  failure  of  the  minister  to 
arrive  and  afford  the  daughter  whatever  help 
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and  consolation  he  could,  in  her  effort  to  pre- 
pare by  baptism  and  other  services,  which  he 
could  render  as  a  minister  of  Qod,  in  her  im- 
pending dissolution.  It  may  be  a  matter  of 
doubt  what  the  effect  of  it  all  would  have  been, 
and  whether  baptism  alone  of  a  repentant  be- 
liever might  not  have  been  sufficient  for  all 
practical  purposes  of  accomplishing  her  desire. 
This,  of  course,  we  cannot  decide;  but,  whether 
true  or  not,  it  is  clear  that  these  were  things 
desired  with  great  tenderness  and  anxiety  by 
the  father,  and  that  his  anguish  would  be  nat- 
urally very  great,  and  that  he  was  not  able  to 
have  them  done  because  of  the  defendant's 
negligence.  lUcannot  be  decided  that  he  suf- 
fered no  pain  in  consequence  of  being  unable 
to  accomplish  any  of  the  things  desired  be- 
cause, possibly,  he  could  not  have  accomplished 
all. 

There  is  no  error  in  the  fchar^  of  the  court 
as  to  the  rule  about  delivery  within  ^  mile  of 
defendant's  office,  first,  because  it  does  not  ap- 
pear that  the  public,  and  still  less  the  plaintiff, 
had  any  knowledge  of  such  rule,  and  it  not 
only  does  not  appear  that  he  was  informed  of 
the  rule,  but  on  the  contrary,  that  he  was  ad- 
vised by  the  defendant's  agent,  to  whom  he 
delivered  the  telegram,  and  to  whom  he  paid 
all  that  was  asked  for  its  transmission  and  de- 
livery, that  it  could  be  delivered  thut  night. 
Dayton,  we  can  judicially  know,  is  one  of 
the  smaller  towns  of  the  state;  and,  presum- 
ably, when  the  defendant's  agent  took  the  mes- 
sage, addressed  to  a  resident  of  that  town,  with 
the  statement  by  him  that  it  could  be  deliv- 
ered, and  without  any  inquiry  as  to  distance, 
or  knowledge  on  the  part  of  the  plaintiff  and 
his  agent  of  any  rule'  not  to  be  delivered  be- 
yond I  mile,  or  suggestion  of  any  such  rule  by 
the  receiving  agent  of  the  company,  who  re- 
ceived for  that  proposed  transmission  and  de- 
livery all  the  compensation  it  asked,  its  pur- 
pose and  contract  was  to  deliver;  and  the  plain- 
tiff was  not  required  to  make,  or  show  that  he 
made,  further  inquiry  on  the  subject.  It 
might  be  different  had  the  addresse  lived  in  a 
large  city,  and  probably  at  a  great  distance 
from  the  telegraph  office.  Besides,  as  already 
stated,  it  appears  in  evidence  that,  though 
though  there  was  a  rule  of  the  company  that, 
in  towns  of  the  size  of  Dayton,  delivery  would 
be  made  only  within  the  ^  mile  limit,  it  does 
not  appear  that  the  company  required  or  en- 
forced the  observance  of  this  rule,  or  took  any 
means  to  inform  its  patrons  of  the  existence  of 
such  rule,  and  the  company's  agents  did  not 
themselves  conform  to  it,  but,  on  the  contrary, 
delivered  messages  beyond  the  limit  and,in  fact, 
delivered  this  one  beyond  the  limit,  though  too 
late  to  accomplish  its  purpose.  A  rule  merely 
made,  without  notice  to  those  who  are  to  be 
affected  by  it,  and  without  exaction  or  conform- 
ity to  it,  and  which  is  not  in  fact  observed  by 
the  company  itself,  cannot,  as  a  protection 
against  liability,  be  laid  away  in  secret  con- 
sciousness of  the  agents  of  the  company,  un- 
known and  unobserved,  until  the  occasion 
arises  to  apply  it  on  account  of  liability  in- 
curred by  failure  to  deliver,  as  in  this  case. 

Finally,  as  to  the  pxcessiveness  of  this  ver- 
dict. As  already  stated,  it  is  for  $500.  The 
question  as  to  \he  excess! veness  is  not,  of 
course,  an  original  one,  addressed  to  us.     We 
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are  not  to  render  the  verdict,  but  merely  to 
control  it.  Us  against  the  passion,  the  prejudice, 
the  corruption,  or  unaccountable  caprice  of 
the  jury.  If  none  of  these  things  appear,  or 
may  be  inferred,  from  the  extravagance  of  the 
verdict  or  other  facts  in  the  record,  we  do  not 
attempt  to  control  it.  Of  course,  as  we  have 
heretofore  intimated,  in  cases  of  this  character, 
where  the  damages  are  for  mental  anguish 
purely,  extravagant  and  extraordinary  verdicts 
will  be  tolerated;  yet,  within  reasonable  limits, 
the  discretion  which  exists  in  the  jury  will 
be  controlled  by  us.  In  this  case  we  can- 
not say  that  the  amount  given,  while  in  full 


and  ample  consideration,  is  one  evincing  pas- 
sion, prejudice,  corruption,  or  caprice.  The 
negligence  of  the  defendant  was  gross  and  in- 
excusable, and  about  a  matter  which  the  terms 
of  the  telegram  plainly  showed  not  onl^  per- 
mitted no  delay,  but  called  for  the  exercise  of 
a  reasonable  diligence  as  a  matter  of  business 
and  a  matter  of  humanity.  We  are  not  dis- 
posed to  encourage  negli^nce  of  this  character 
by  the  enforced  reduction  of  verdicts  given 
against  it  by  way  of  smart  money,  or  as  com- 
pensatory. 

We  cannot  disturb  this  judgment  on  that  ac- 
count, and  it  is  afflrmed. 


PENNSYLVANIA  SUPREME  COURT. 


Mabel  L.  BUCHANNAN 

V. 

SUPREME  CONCLAVE  IMPROVED 
ORDER  OP  HEPTASOPHS,  AppL 

(178  Pa.  4«R.) 

The  beneficiary  of  a  certificate  of  insur- 
ance on  the  life  of  her  father,  who  is  Insane  or 
incapable  of  attendloir  to  business,  is  entitled  to 
notice  of  his  default  in  paying  assesBmepts  before 

L  a  forfeiture  can  be  declared  therefor,  after  she 
has  Riven  notice  to  the  company  of  his  condition 
and  requested  a  notice  of  any  default  on  his  part 
so  that  she  might  make  an  eCFort  to  pay  the  as- 
sessment if  he  did  not. 

(November  11,  1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  1,  for 
Allegheny  County  in  favor  of  plaintiff  in  an 
action  brought  to  enforce  payment  of  a  benefit 
certificate.    Afflrmed. 

The  facts  are  stated  in  the  opinion  of  the 
lower  court  in  refusing  a  motion  for  a  new 
trial. 

Messrs.  J.  A.  Lang^tt  and  S.  A.  Will, 
for  appellant: 

There  are  two  methods  provided  in  the  laws 
of  benefit  societies  for  suspension  on  account 
of  nonpayment  of  assessments.  Some  require 
an  affirmative  act  of  the  subordinate  lodge  to 
complete  the  suspension,  and  notice  of  ^such 
action  to  the  members.  In  others  the  law  is 
self-acting  or  executory,  and  requires  no  af- 
firmative action  on  part  of  the  subordinate 
lodge  to  complete  the  suspension.  If,  under 
the  former,  a  member  by  some  affirmative  act 
is  suspended  by  the  lodge,  and  has  notice  of 
such  act,  and  does  not  exercise  the  right  of 
appeal  secured  him  by  the  laws  of  the  order, 
the  action  of  the  lodge,  if  such  lodge  has  Juris- 


diction, is  final,  and  cannot  be  assailed  in  an 
action  on  the  certificate  after  the  member's 
death. 

Karcher  v.  Supreme  Lodge  K.  ofH.\Zl  Mass. 
868;  Mulray  v.  Supreme  Lodge  K,  of  B.  28  Mo. 
App.  468;  BamiU  v.  Supreme  Council  ofR.  A, 
152  Pa.  587. 

If,  however,  by  the  laws  of  the  society  mere 
nonpayment  of  an  assessment  operates  as  a  for- 
feiture, the  member  elects  every  time  he  is 
called  upon  to  pay  an  assessment  either  to  pay 
within  the  stipulated  time  or  suffer  the  penalty 
of  loss  of  membership  and  its  benefits  by  neg- 
lecting or  refusing  to  pay  within  that  time. 

Rood  V.  Railway  Pass.  <k  F.  G.  Mut  Berk. 
Asso.  81  Fed.  Rep.  62;  Illinois  Masonic  Benetf. 
Soc.  V.  Baldwin,  86  111.  479;  Bacon,  Ben.  Soc. 
&  Life  Ins.  §  885;  Pennsylvania  Training 
School  V.  Independent  Mut.  F.  Ins.  Co.  127  Pa. 
568. 

The  laws  of  the  defendant  provide  for  the 
latter  method  of  suspension. 

The  law  being  self-executory,  the  nonpay- 
ment of  an  assessment  ipso  facto  works  a  sus- 
pension. 

Grand  Lodge  of  Illinois  I.  0.  of  M.  A.  v. 
Besterfield,  37  III.  App.  522;  Rood  v.  Railway 
Pass,  d  F.  C.  Mut.  Ben.  Asso.  supra. 

The  laws  of  defendant  relative  to  notice  are 
sufficient  and  binding;  members  are  entitled 
only  to  the  notice  contracted  for,  and  no  other 
need  be  given. 

Forse  v.  Supreme  Lodge  K.  ofB.  41  Mo.  App. 
106;  Weakly  v.  Northwestern  Benev.  db  Mut. 
Aid  Asso.  19  111.  App.  327;  Bacon,  Ben.  Soc. 
§  881;  Supreme  Lodge  K.  of  H.  v.  Johnson,  78 
Ind.  110. 

Notice  by  publication  in  a  newspaper  is  suffi- 
cient when  the  laws  so  provide. 

Forse  v.  Supreme  Lodge  K.  of  H.  supra; 
Pennsylvania  Training  School  v.  Independent 
Mut.  F.  Ins.  Co.  127  Pa.  559;  B&rgratfe  v. 
Supreme  Lodge  K.  db  L.  of  B.  22  Mo.  App.  127; 
York  County  Mut.  F.  Ins.  Co.  v.  Knight,  48 


Note.— The  question  involved  in  the  above  case 
as  to  the  rights  of  the  beneflciar>'  under  a  policy  on 
the  life  of  an  insane  person  after  notifyiDfir  the  in- 
surer of  the  fact  of  bis  insanity  seems  to  be  en- 

T^ly  novel. 
L.  R.A* 


As  to  the  act  of  an  insane  beneficiary  who  killed 
the  insured,  see  Holden  v.  Ancient  Order  of  U.  W. 
(111.)  81  L.  R.  A.  67. 
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Me.  76;  Northampton  Mut.  Live-Stock  In».  Co. 
V.  Stewart,  89  N.  J.  L.  486. 

The  mailiDg  of  this  paper  at  Baltimore, 
properly  wrapped,  stamped,  and  addressed  to 
BuchaonaD  atFreeport,  Pennsylvania,  is  prima 
facie  evidence  tbat  Buchannan  received  it. 

Folsom  V.  Gook,  115  Pa.  639;  Toe  v.  Howard 
Matonie  Mut.  Benev.  Amo.  68  Md.  86;  Oreen- 
ley  V.  Iowa  State  Ins.  Co.  50  Iowa,  86;  North- 
western Traveling  Men*s  Asao.  v.  Schauee,  148 
111.  804;  May.  Ins.  562. 

The  form  of  the  notice  was  sufficient,  and 
gave  the  member  the  necessary  information  as 
to  assessments,  and  was  the  usual  notice.  Any 
defects  of  form  merely  are  immaterial. 

Kareher  v.  Supreme  Lodge  R.  of  H.  187 
Mass.  368. 

Whether  properly  received  or  whether  re- 
ceived at  all  or  not,  could  in  no  wise  prevent 
suspension  in  case  of  nonpayment. 

loe  V.  Howard  Masonic  Mut.  Benev.  Asso., 
Oreeley  v.  Iowa  State  Ins.  Co.,  Forse  v.  ^- 
preme  Lodge  K.  ofH.,  and  NorOiwestem.  Travel- 
ing Men's  Asso.  v.  Schauss,  supra;  Reichen- 
bach  V.  Ellerbe,  115  Mo.  688. 

Where  there  is  no  provision  in  the  contract 
of  insurance,  which  declares  expressly  or  by 
necessary  implication  that  sickness,  msanity, 
or  other  disability  shall  excuse  the  nonpayment 
of  an  assessment  on  the  day  it  is  due,  no  relief 
can  be  granted  against  such  contingencies. 

Hawkshaw  v.  Supreme  Lodge  K.  of  H.  29 
Fed.  Rep.  778;  Carpenter  v.  Centennial  Mut. 
L.  Asso.  68  Iowa,  458,  56  Am.  Rep.  855;  Toe 
Y.  Howard  Masonic  Mut.  Benev.  Asso.  supra; 
Kline  v.  New  York  Ins.  Go.  104  U.  8.  88,  26 
L.  ed.  662;  Thompson  v.  Knickerbocker  L.  Ins. 
Co.  104  U.  8.  262,  26  L.  ed.  765;  Wheeler  v. 
Connecticut  Mut.  L.  Ins.  Co.  82  N.  Y.  543,  87 
Am.  Rep.  594;  Ingram  v.  Supreme  Council  A. 
L.  ofH.  14  N.  Y.  8.  R.  600;  Grand  Lodge  A. 
O.  U.  W.  V.  Jesse,  50  111.  App.  101;  Dennis  v. 
Massachusetts  Ben.  Asso.  120  N.  Y.  496,  9  L. 
R.  A.  189;  Bliss,  Life  Ins.  §  179;  Smith  v. 
Penn  Mut.  L.  Ins.  Co.  11  W.  N.  C.  295. 

In  mutual  benefit  societies  the  contract  is 
between  the  society  and  the  member,  and  the 
beneficiary  acquires  no  vested  right  in  the 
benefit  fund  which  is  to  accrue  upon  the  death 
of  the  member  until  death  takes  place. 

Niblack,  Ben.  Soc.  &  Acci.  Ins.  §  212. 

A  beneficiary  is  without  the  rule  which  re- 
lieves a  member  from  the  consequences  of  an 
omission  to  do  an  act  rendered  impossible  by 
the  omnipotent  power. 

Niblack,  Ben.  Soc.  &  Acci.  Ins.  §272;  Howell 
V.  Knickerbocker  L.  Ins.  Co.  44  N.  Y.  276,  4 
Am.  Rep.  675;  Wheeler  v.  Connecticut  Mut.  L. 
Ins.  Co.  82  N.  Y.  548.  87  Am.  Rep.  594;  Wendt 
V.  Order  of  Oermania,  8  N.  Y.  8.  R.  351. 

The  interest  of  the  plaintifif  was  like  that  of 
a  devisee  named  in  the  will  of  a  stranger  dur- 
ing the  lifetime  of  the  testator. 

The  fact  that  she  may  have  paid  or  rather 
transmitted  assessments  both  prior  and  subse- 
quent to  her  being  designated  as  beneficiary 
vested  no  interest  in  her. 

May.  Ins.  S  550;Wblack,  Ben.  8oc.  &  Acci. 
Ins.  §  267;  Kenyon  v.  Knights  Templar  A  M. 
Jfut.  Aid  Asso.  122  N.  Y.  247. 

Messrs.  Andrew  M,  Robb  and  Youn^  & 
Trent,  for  appellee: 

The  proposition  is  loo  broad  that  the  mem- 
bers are  absolutely  bound  by  whatever  law  the 
34  L.  R  A. 


i  societv  chooses  to  ordain,  but  the  right  is  after 
all  solely  in  the  courts  to  determine,  not  only 
the  meaning  of  the  laws,  but  also  the  reason- 
ableness  of  the  laws. 

Bacon,  Ben.  Soc.  gg  85,  86,  ed.  1888;  Ang. 
&  A.  Corp.  §  847;  Com.  v.  St.  Patrick^ s  Benev, 
Soc.  2  Binn.  441.  4  Am.  Dec  458;  Com., 
Fise/ier,  v.  German  Soc.  15  Pa.  261;  Com.  v. 
Pennsylvania  Beneficial  Inst.  2  8erg.  &R.  141; 
Diligent  Fire  Co.  v.  Com.  75  Pa.  291;  St.  Mary's 
Beneficial  Soc.  v.  Burford,  70  Pa.  321;  Evane 
V.  Philadelphia  Club,  50  Pa.  107. 

David  H.  Buchannan  was  insane  during 
August  and  September,  1894. 

Mabel  was  his  daughter  and  beneficiary. 
As  his  daughter  no  matter  to  whom  the  cer- 
tificate was  payable  she  had  such  an  interest  in 
her  father's  welfare  that  she  was  entitled  to  see 
to  it  that  his  certificate  should  not  be  forfeited 
while  he  was  entirely  mentally  incapable  of  at- 
tending to  the  payment  of  the  assessments. 

As  a  beneficiary  she  had  such  an  interest  as 
entitled  her  to  keep  the  certificate  alive,  not 
against  her  father's  voluntary  action,  but  if  he 
were  mentally  incapable  of  receiving  notice  or 
of  paying  the  assessment. 

Bacon,  Ben.  Soc.  ^  255;  Helme  v.  Philadel- 
phia L.  Ins.  Co.  61  Pa.  107.  100  Am.  Dec.  621. 

The  law  abhors  a  forfeiture,  and  therefore 
he  who  seeks  to  enforce  it  must  show  that  he 
has  been  guilty  of  no  unjustifiable  or  uncon- 
scionable conduct. 

Bdme  v.  Philadelphia  L.  Ins.  Co,  supra; 
Kister  v.  Lebanon  Mut.  Ins.  Co.  128  Pa.  667, 
5  L.  R.  A.  646. 

If  the  contention  of  appellant  is  correct  that 
notice  could  only  be  given  to  Buchannan  that 
he  only  could  pay  the  assessment,  and  he  only 
direct  to  whom  notice  could  be  sent,  then  the 
duty  resting  on  Buchannan  was  a  personal  one 
and  his  insanity  would  excuse  the  performance, 
and  the  forfeiture  could  not  be  insisted  on. 

Scullt/  V.  Kirkpatnek,  79  Pa.  824,  21  Am. 
Rep.  62. 

Slaolb,  J.,  delivered  the  following  opinion 
in  the  court  of  common  pleas: 

*'  This  was  an  action  upon  a  benefit  certifi- 
cate issued  to  D.  PI.  Buchannan,  and  made 
payable  to  the  plaintiff,  his  daughter.  A  ver- 
dict was  rendered  in  favor  of  plaintiff.  A  mo- 
tion for  a  new  trial  was  made  by  defendant, 
for  which  a  number  of  reasons  have  been  as- 
signed. We  think  there  was  sufficient  evi- 
dence for  submission  to  the  jury  of  the  ques- 
tions of  fact,  and  only  two  o|  the  reasons 
assigned  need  to  be  considered.  The  fourth 
assignment  is  as  follows:  *  Witnesses  for  plain- 
tiff having  testified  that  D.  H.  Buchannan  did 
not,  to  their  knowledge,  receive  his  copy  of 
the  Advocate  in  September,  1894,  the  court 
erred  in  charging  the  jury  that  mailing  the 
said  Advocate  at  Baltimore  to  the  proper  ad- 
dress of  D.  H.  Buchannan  was  prima  facie 
evidence  that  he  received  it,  but  that  that  evi- 
dence miirht  be  rebutted.'  The  court  did  not 
instruct  the  jury  as  stated.  It  was  contended 
by  plaintiff  that  the  notice  published  in  the 
Advocate  was  not  the  notice  required  by  the 
constitution  of  the  order;  that  it  was  a  notice 
addressed  to  the  conclaves,  and  should  have 
been  addressed  to  the  members.  The  court 
held  that  the  notice  was  sufficient  in  form.  It 
was  further  contended  that  there  was  not  suf- 
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ficient  evidence  of  mailing.  The  court  sub- 
oaitted  the  question  to  the  Jury  as  follows: 

*  Now,  was  this  placed  in  the  postoffice,  prop- 
erly addressed  to  Mr.  Buchannan  at  the  place 
of  his  residence,  of  which  the  order  had  notice 
upon  their  records?  If  so,  then  notice  was 
given.'  Counsel  for  plaintiff  contended  that 
they  miffht  show  that  it  had  not  been  received. 
It  would  probably  have  been  better  to  have 
said  that  it  was  immaterial  whether  it  had 
been  received  or  not,  the  court  having  practi- 
cally instructed  the  jury  that  there  was  no  evi- 
dence to  rebut  the  presumption  that  it  had 
been  received,  and  may  have  fallen  into  an 
error  in  saying:  '  However,  if,  under  all  the 
evidence  in  the  case,  you  are  not  satisfied  that 
this  notice  was  not  properly  sent  and  received, 
the  defendant  has  not  made  out  a  case  of  sus- 
pension.' But  this  certainly  could  have  done 
no  harm,  as  the  case  was  submitted  to  the  jury 
on  the  question  which  is  the  subject  of  the  fifth 
assignment,  as  follows:  '  The  court  erred  in 
its  charge  to 'the  jury  in  slating  that  Mabel 
Buchannan,  the  plaintiff,  had  an  interest  in 
the  benefit  certificate  sued  on,  and  that  she 
was  entitled  to  notice  of  the  calling  of  assess- 
ments, for  the  nonpayment  of  which  D.  H. 
Buchannan  was  suspended,  if  said  D.  H.  Bu- 
channan was  mentally  incapable  of  receiving  or 
of  understanding  the  meaning  or  effect  of  said 
notice,  there  being  no  provision  in  the  law  of 
the  defendant  entitling  the  plaintiff  to  any  such 
notice  in  this  case.'  This  is  not  in  the  lan- 
guage of  the  court,  but  is  substantially  correct. 
There  was  some  evidence  of  the  incapacity  of 
Mr.  Buchannan  at  and  before  the  assessment 
of  September.  1894,  was  made,  and  that  it 
continued  until  his  death.  It  was  also  in  evi- 
dence that  before  the  assessment  was  made 
Mabel  Buchannan,  the  beneficiary,  had  writ- 
ten to  the  financial  officer  to  whom  all  assess- 
ments were  payable,  referring  to  her  father's 
condition,  stating  that  he  was  careless,  and  lia- 
ble to  neglect  them  [the  assessments];  that  she 
had  at  various  times  paid  them;  and  asking, 

*  If  you  find  Mr.  Buchannan  won't  pay  them, 
please  let  me  know,  so  that  I  can  make  an 
effort  to  do  ISO.'  In  view  of  this  evidence  the 
court  instructed  the  jury  that  Mabel  Buchan- 
nan had  an  interest  in  that  certi^cate.  It  is 
true  that  it  is  one  that  was  subject  to  the  vol- 
untary control  of  her  father.  Therefore  she 
had  certain  rights,  and,  if  her  father  was  in- 
sane, or  incapable  of  attending  to  business,  she 
had  a  right  to  keep  this  certificate  alive;  and. 
when  she  notified  the  proper  oflBcer,  if  she  did, 
of  her  intention  to  keep  it  alive  notwithstand- 
ing what  her  father  might  do,  she  had  a  right 
to  do  it.  If  he  was  capable  of  acting,  no  ac- 
tion of  hers  would  keep  it  alive,  b^ause  he 
had  the  power  to  destroy  her  rights  at  any 
time.  But,  if  he  was  incapable  of  acting,  she 
would  have  the  right  to  say  to  this  officer  of 
this  society,  *  My  father  is  not  capable  of  at- 
tending to  this  matter,  and  I  will  pay  these 
assessments  until  he  is.'  The  conclusion  of 
the  whole  matter  was  stated  as  follows:  '  Now, 
if  her  father  was  in  such  actual  condition  as  to 
make  him  incapable  of  acting  in  this  matter, 
she,  as  the  beneficiary,  had  a  right  to  pay  the 
assessments,  and  when  she  asked  to  be  informed 
of  any  assessments  that  were  due  I  think  it  was 

^e  duty  of  the  officers  to  notify  her  before  any 
i..  R.  A. 


suspension  was  made;  and,  if  they  neglected 
to  do  it,  then  they  could  not  work  any  suspen- 
sion of  this  certificate.'  This  is  the  substantial 
testimony  in  the  case.  There  is  abundant  au- 
thority for  the  position  of  the  plaintiff's  coun- 
sel that  where  the  certificate  of  a  beneficial  as- 
sociation provides  that  a  failure  to  pay  any 
assessment  within  a  certain  time  shall  render 
it  null  and  void,  time  is  of  the  essence  of  the 
contract,  and  failure  to  pay  within  the  time 
designated  renders  the  certificate  null  and  void; 
and  that,  where  there  is  no  provision  of  the 
contract  which  declares  expressly  or  by  neces- 
sary implication  that  sickness  or  insanity  or 
similar  incapacity  shall  excuse  the  payment  of 
any  assessment  on  the  day  it  is  due,  the  courts 
will  not  ^rant  relief  against  such  contingency. 
This  is  simply  to  hold  that  everyone  is  bound 
by  his  contract  deliberately  made.  However, 
the  reasons  for  this  seemingly  hard  rule  are  in- 
dicated in  Bacon,  Ben.  Soc.  §  884,  where  the 
author  says  neither  insanity,  sickness,  nor  ab^ 
sence  is  an  excuse  for  nonpayment  of  assess- 
ments, the  payment  being  an  act  that  can  be 
performed  by  the  member  or  by  some  other 
person.  This  marks  the  distinction  between 
this  case  and  those  to  which  he  finds  the  rule 
to  have  been  applied.  The  statement  of  the 
text  is  possibly  too  broad,  but  certainly  anyone 
related  to  the  member  or  interested  in  his  es- 
tate may  come  to  his  relief  under  such  circum- 
stances, and  especially  when  he  is  named  as 
his  beneficinry  under  his  certificate.  The  ben- 
eficiary has  an  interest  in  the  certificate,  and, 
although  it  does  not  become  absolute  until  the 
death,  it  is  an  actually  existing  interest  until 
annulled  under  the  rules  of  the  order.  8o  long 
as  it  remains  in  force,  it  belongs  to  him  exclu- 
sively. Upon  the  death  of  a  member  it  passes 
to  the  ben^ciary  as  his  own,  and  not  as  repre- 
sentative of  a  member.  IlamiU  v.  Supreme 
CovncU  of  R.  A.  152  Pa.  587. 

''  If  the  plaintiff,  having  knowledge  of  the 
assessment,  had  offered  to  pay  it  to  the  proper 
officer,  there  can  be  no  question  but  that  be 
would  be  bound  to  accept  it.  When  the  offer 
was  made  in  advance,  good  faith  required  that 
the  beneficiary  should  have  the  opportunity  to 
preserve  her  rights,  not  against  the  voluntary 
act  of  the  member,  but  as  against  neglect 
caused  by  his  inability  to  act.  She  was  there- 
fore entitled  to  notice  upon  proper  request 
made.  No  notice  was  given,  and  it  appears 
from  the  evidence  that  neither  the  plaintiff  nor 
her  mother  had  knowledge  of  the  assessment; 
and,  if  plaintiff  had  actual  knowledge  of  the 
assessment,  it  would  be  fatal  to  her  claim. 
This  fives  pertinency  to  the  testimony  of  the 
plaintiff  and  her  mother  that  they  did  not  see 
or  know  of  the  notice  by  publication.  The 
only  other  question  is  as  to  the  party  to  whom 
the  request  for  notice  was  made.  Plaintiff's 
request  was  sent  to  the  financier  of  the  local 
conclave.  He  is  the  only  officer  with  whom 
individual  members  come  in  contact.  To  him 
all  assessments  are  paid,  and  the  order  should 
be  bound  by  his  acts.  The  question  in  this 
case  seems  to  be  new.  We  think  the  law 
ought  to  be  and  is  as  given  to  the  jury,  and  a 
new  trial  must  therefore  be  refused." 

Per  Curiam : 

We  find  no  error  in  this  record.     For  rea- 
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-8008  given  by  the  learned  trial  judse  in  his 
opinion  refusinff  a  new  trial,  the  Judgment 
should  not  be  disturbed. 
Judgment  afftrmed. 


HARRI8BURG,  CARLISLE,^*  CHAM- 
BERSBURG  TURNPIKE  ROAD  COM- 
PANY, Appt., 

V. 

HARRISBURG  &  MECHANIC8BURG 
ELECTRIC  RAILWAY  COMPANY. 

a77Pa.685.) 

Payment  into  court  of  aji  award  of 
▼towers  ttont  which  an  appeal  to  taken 

by  the  property  owners  is  not  sufficient  to  satisfy 
Const,  art.  16,  S  8,  requirinsr  Just  oompeosatlon  to 
be  *'pald  or  secured  before  the  takinflr,  injury,  or 
destruction"  of  property  in  eminent  domain 
cases;  and  therefore  the  act  of  May  U,  1889,  pro- 
vidlngr  that  on  such  payment  into  court  the  right 
to  use  tbe  property  shall  vest  in  the  corporation 
seekiog  to  take  it,  and  that  the  money  shall  re- 
main in  court  to  await  the  final  Judgment  on  ap- 
peal, is  unconstitutional. 

(October  5,  1886.) 

APPEAL  by  complainant  from  a  decree  of 
the  Court  of  Common  Pleas  f  »r  Cumber- 
land County  dissolving  an  iniunction  which 
had  been  issued  to  restrain  defendant  from 
constructing  its  road  across  the  road  of  com- 
plainant without  making  or  securing  compen- 
sation for  damages  thereby  inflicted.  Re- 
verted. 

In  order  to  reach  points  authorized  by  its 
charter  it  became  necessary  for  defendant  to 
cross  complainant's  road  in  the  construction  of 
its  railway.  Complainant,  believiug  that  this 
would  render  its  road  unsafe  and  dangerous  to 
travel,  asked  an  injunction  to  restrain  the  rail- 
way company  from  entering  upon  or  crossing 
its  road.  A  preliminary  injunction  was  granted, 
which  was  continued  until  final  bearing,  the 
court  stating  that  it  would  be  dismissed  if  the 
railway  company  would  obtain  the  right  to 
enter  upon  and  occupy  the  turnpike  as  pro- 
vided for  under  the  act  of  May  14,  1889,  §  17. 
A  petition  was  subsequently  presented  to  the 
court  showing  that  it  was  impossible  to  agree 
as  to  damages,  and  asking  that  viewers  should 
be  appointed.  The  report  of  the  viewers  was 
confirmed  and  the  damages  paid  into  court. 
The  injunction  was  then  dissolved. 

Further  facts  appear  in  the  opinion. 

Messrs.  E«  B.  Watts,  E.  J.  McCune, 
John  Hays,  and  W.  F.  Sadler,  for  appel- 
lant: 

The  act  offends  against  Const,  art.  16,  §  8. 

If  street  railways  were  invested  with  the 
right  to  take  property,  the  constitutional  re- 
quirement is  that  they  shall  make  just  com- 
pensation for  property  taken,  injured,  or  de- 
stroyed which  compensation  shall  be  paid  or 


NOTB.—See  also,  as  to  the  constitutional  riRht  to 
bare  payment  made  or  secured  before  the  taking 
of  property.  Consumers^  Oas  Trust  Co.  v.  Harless 
(Ind.)  16  lu  R.  A.  606,  and  Martin  v.  Tyler  (N.  D.)  26 
L.R.A.888. 
^  L.  R.  A. 


secured  before  such  taking,  Injury,  or  destruc- 
tion. 

Posey's  Appeal,  88  Pa.  67;  MiUvale  v.  P&xon, 
128  Pa.  497;  Bare  v.  Rice,  142  Pa.  608. 

Until  determined  by  a  jury  the  amount  of 
damages  is  not  known,  and  a  jury  is  not  bound 
by  a  bond  given  to  secure  them. 

Michael  v.  Crescent  Pipe  Line  Co,  159  Pa.  99. 

It  is  an  arbitrary  governmental  interference 
with  vested  rights. 

Baggt^  Appeal,  48  Pa.  612,  81  Am.  Dec.  588. 

Acts  of  assembly  arbitrarily  interfering  with 
vested  rights  are  unconstitutional. 

Orim  V.  Weissenberg  School  Dist.  57  Pa.  488. 
98  Am.  Dec.  287;  Shonk  v.  Brown,  61  Pa.  820; 
Haley  v.  Philadelphia,  68  Pa.  45,  8  Am.  Rep. 
158;  Eegarty's  Appeal,  75  Pa.  508;  Saxton  v. 
Mitchell,  78  Pa.  479. 

Messrs,  A.  G.  Miller  and  J.  W.  Wetiel, 
for  appellee: 

The  act  of  May  14,  1889.  by  §  17,  gives  the 
appellee  a  right  to  cross  or  occupy  turnpike 
roads,  and  §  14  provides  a  method  of  ascertain- 
ing and  securing  compensation. 

Jjockhart  v.  Craig  Street  R.  Co,  189  Pa.  419; 
Delaware,  L,  db  W,  R.  Co.  v.  Wilkes-Barre  dt 
W.  S.  R.  Co,  1  Pa.  Dist  R.  627. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

There  is  no  room  for  doubt  that  the  general 
purpose  and  character  of  the  act  of  May  14, 
1889,  entitled  "An  Act  to  Provide  for  the  In- 
corporation  and  Government  of  Street-Rail  way 
Companies  in  This  Commonwealth,"  are 
withm  the  constitutional  powers  of  the  legisla- 
ture. There  may  be  particular  provisions  that 
are  not.  This  appeal  challenges  the  constitu- 
tionality of  a  provision  found  in  the  17th  sec- 
tion, and  raises  a  question  not  heretofore  con- 
sidered. The  8th  section  of  the  16lh  article  of 
the  Constitution  was  intended  to  protect  pri- 
vate property  against  the  exercise  of  the  right 
of  eminent  domain  in  a  harsh  or  unjust  man- 
ner. It  provides  that  ''just  compensation" 
shall  be  made  to  the  owner  for  all  property 
taken,  injured,  or  destroyed  by  any  corpora- 
tion, ''which  compensation  shall  be  paid  or  se- 
cured before  the  taking,  injury,  or  destruction 
shall  be  permitted."  The  machinery  by  which 
just  compensation  may  be  ascertained  has  been 
provided  by  law,  and  it  includes  an  appraisal 
made  by  viewers  appointed  by  the  proper 
court,  an  appeal  by  either  party  therefrom, 
and  an  ascertainment  of  the  amount  of  the  just 
compensation  by  a  jury  upon  a  trial  after  the 
forms  of  the  common  law.  Security  for  the 
payment  of  the  just  compensation  to  which 
the  property  owner  is  entitled  must  therefore 
be  security  for  the  amount  that  may  be  recov- 
ered, upon  the  trial  of  the  appeal  from  the  ap- 
praisement, before  a  jury.  This  is  a  plain 
constitutional  requirement,  and  the  legislature 
can  neither  disp)ense  with  it  in  whole  or  in 
part.  The  provision  of  the  act  of  1889,  now 
complained  of,  authorizes  the  corporation, 
when  an  appeal  has  been  taken  from  the  award 
of  viewers  by  the  property  owner,  to  pay  into 
court  the  amount  of  the  unsatisfactory  award, 
and  thereupon  to  take  possession  of,  or  proceed 
to  injure  or  destroy,  the  property  of  the  appel- 
lant. The  section  declares  that  the  right  to 
build  and  use  the   desired  crossing  over  the 
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plaintiff's  turnpike  "shall  vest"  in  the  railway 
company  upon  the  payment  Into  court  of  the 
amount  of  the  award,  and  the  money  shall  re- 
main in  court  to  "await  the  final  judgment  on 
said  appeal."  If  the  verdict  should  be  much 
more  than  the  award  the  plaintiff  has  no  se- 
curity for  its  payment,  and  may  have  no 
means  for  its  collection.  The  title  to  the  cross- 
ing having  "vested"  when  the  money  was  paid 
into  the  court,  the  crossing  became  a  part  of 
the  line  of  the  railway,  subject  to  encumbrance 
by  mortgage  or  otherwise,  and  subject  to  aliena- 
tion. It  might  well  happen  that,  when  a  judg- 
ineui  was  finally  entered  on  the  verdict  in  favor 
of  the  property  owner  ascertaining  the  amount 
of  compensation  due  him,  the  corporation 
would  be  found  to  be  insolvent,  the  line  of  rail- 
way with  all  its  appurtenances  encumbered  to 
its  full  value,  or  transferred  to  a  purchaser, 
and  the  plaintiff  left  without  security  or  any 
responsible  party  to  whom  to  look  for  the 
larger  part  of  his  just  compensation  for  the  in- 
jury sustained  by  him.  This  is  a  result  that 
the  constitutional  provision  was  intended  to 
guard  against,  and  would  effectually  prevent 
if  it  was  fully  enforced.  The  act  of  1889  is 
uncoDstitutional  in  so  far  as  it  undertakes  to 
confer  an  absolute  ri^ht  on  the  corporation  to 
injure  the  property  of  the  plaintiff  by  its  cross- 
ing, without  payment  or  security  for  the  pay- 
ment of  a  just  compensation,  as  it  may  be  fi- 
nally ascertained  upon  the  disposition  of  the 
appeal. 

The  decree  was  erroneous,  and  must  he  re- 
versed,  but  it  is  not  necessary  that  the  injunc- 
tion shall  be  restored  if  the  defendant  will 
promptly  give  the  security  that  should  have 
been  given  before  making  the  crossing.  The 
decree  is  reversed,  and  the  record  remitted, 
with  direction  that  the  injunction  be  restored 
unless  the  defendant  corporation  shall  within 
ten  days  after  notice  of  this  order  give  secur- 
ity, to  be  approved  by  the  court  below,  for  the 
payment  to  the  plaintiff  of  such  sum  as  may 
be  found  due  upon  the  disposition  of  the  ap- 
peal from  the  award  of  the  appraisers  now 
pending,  as  the  damage  sustained  by,  or  the 
compensation  due  to,  the  plaintiff  by  reason  of 
the  crossing  of  its  turnpike  road  by  the  rail- 
way of  the  defendant  at  grade;  injunction  not 
to  issue  if  such  security  be  given;  costs  to  be 
paid  by  the  defendant. 


P.  BATES,  in  Trust  for  Exchange  Bank  of 
Titusville,  Appt., 

V. 

H.  B.  CULLUM. 

a77Pa.«83.) 

1.   A  statute  providlni?  that  defendants 
*'who  shall  have  become  nonresidents 

of  the  state^^  after  a  cause  of  action  has  arisen 
m  the  state  shall  not  have  the  benefit  of  a  statute 
of  limitations,  is  retrospective,— at  least  as  a  pplied 


■  to  the  cause  of  action  and  residence  of  the  de-- 
fendant,  and  covers  a  case  of  one  who  had  pie- 
vlously  obtained  the  openlngr  of  a  Judgment  to 
enable  him  to  interpose  the  statute  of  limitations. 
2.  A  statute  exclndinf^  nonresidents  oT 
the  state  from  the  benefit  of  a  statute  of  lim- 
itations, when  the  cause  of  action  arose  In  the 
state  and  the  defendant  subsequently  ceased  to 
be  a  resident  thereof,  is  not  unconstitutional  bb- 
applied  to  pre-existing  obligations. 

(October  6, 1808.) 

APPEAL  by  plaintiflf  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Warren 
County  in  favor  of  defendant  in  an  action  to- 
enforce  payment  of  a  judgment  note  upon 
which  judgment  had  been  entered  and  subse> 
quently  opened  to  permit  defendant  to  set  up 
the  defense  of  the  statute  of  limitations.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  T.  Neill  and  W.  C. 
Neillf  for  appellant: 

The  defendant  is  not  entitled  to  the  benefit 
of  the  statute  of  limitations  by  reason  of  his- 
absence  from  the  state. 

The  provision  in  the  act  of  July  80,  1842 
(1  P.  &  L.  Dig.  2671,  pi.  6),  applies  to  defend- 
ant. 

Murray  v.  Baker,  16  U.  S.  8  Wheat.  645, 
4L.  ed.  456;  Bank  of  Alexandria  v.  Dyer,  3^ 
U.  8.  14  Pet.  141,  10  L.  ed.  391;  Oonder  v. 
Estabrook,  33  Pa.  874. 

The  provisions  of  the  act  of  May  22,  1896, 
deprived  the  defendant  of  the  statute  of  limita- 
tions. 

This  act  was  constitutional. 

8  Am.  &  Eng.  Enc.  Law,  p.  756;  Orim  v. 
Weissenberg  School  Dist.  67  Pa.  438.  98  Am. 
Dec.  287:  Campbell  v.  Holt,  116  U.  S.  620,  29 
L.  ed.  488. 

Legislation  which  merely  affects  the  remedy 
will  apply  to  pending  litigation. 

KilU  V.  Reading  Iron  Works,  181  Pa.  226; 
Laney,  White,  140  Pa.  99;  Kelberv.  Pitt4burgh 
Nat  Plow  Co.  146  Pa.  485. 

The  act  of  1895  does  not  produce  unconsti- 
tutional discrimination. 

Chemung  Canal  Bank  v.  Lowery,  93  U.  S. 
72,  28  L.  ed.  806. 

Messrs.  W.*  M.  Lindsey,  James  O. 
Parmlee*  and  Edward  Lindsey,  for  ap- 
pellee: 

The  tendency  of  the  courts  of  this  state  is 
not  to  hold  such  laws  as  act  Mav  22,  1^6,  ret- 
roactive unless  the  legislative  intention  that 
they  shall  be  so  appears  unmistakably  clear. 

Bedford  v.  Shilling,  4  Serg.  &  R.  401,  8  Am. 
Dec.  718;  Ogle  v.  Somerset  d  Ml.  P.  Tump. 
Road  Go.  18  Serg.  &  R.  256;  Allen  v.  Union 
Bank,  5  Whart.  420;  Bechtol  v.  Gobaugh,  10 
Serg.  &  R.  121;  Lefet^er  v.  Witmer,  10  Pa.  6a5; 
Uwchlan  Twp.  Road,  30  Pa.  156;  Taylor  v. 
Mitchell,  57  Pa.  209. 

Legislation  which  affects  rights  will  not  be 
construed  to  be  retroactive  unless  it  is  declared 
so  in  the  act;  but  where  it  concerns  merely  the 


NoTB.— It  seems  to  be  the  fact  that  in  the  above 
case  a  complete  defense  under  the  old  statute  of 
limitations  had  arisen  before  the  passaire  of  the  new 
statute,  which  is  held  to  be  retrospective.  No  dis- 
tinction seems  to  have  been  clearly  made  between 
such  a  case  In  which  the  statute  had  already  run, 
84  L.  R.  A. 


RTlviner  a  complete  defense,  and  cases  in  which  the 
statute  of  limitations  is  still  runnintr  at  the  time  of 
thechnnflrein  the  law.  If  the  defense  under  the 
statute  of  limitations  was  complete  when  the  new 
law  was.passed,  which  annulled  the  defense,  it  seems 
to  t)e  a  clear  case  of  the  deprivation  of  the  prop- 
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mode  of  procedure  it  is  applied,  as  of  course, 
to  litigatioD  existing  at  the  time  of  its  pass- 
age. 

KiUe  V.  Reading  Iron  WorkB,  134  Pa.  227; 
Lane  v.  W/Ute,  140  Pa.  99;    Palairee.s  Appeal, 

67  Pa.  494,  6  Am.  Rep.  450;  Ckm,  v.  Shopp, 
1  Woodw.  Dec.  128;  Daeh  v.  Van  Kleeck,  7 
Johns.  477,  5  Am.  Dec.  291. 

Neither  the  legislature  nor  the  court8!|ought 
to,  nor  do  they  consciously,  permit  themselves 
to  deprive  a  litigant  of  his  rights  without  i  no- 
tice; and  when  the  legislature  has  been  so  im- 
posed upon  as  to  be  induced  to  pass  an  act  that 
has  that  apparent  effect  the  courts  ought  to  in- 
terpose between  the  law  and  its  innocent 
victim,  unless,  indeed,  overwhelmingly  con- 
vinced that  it  was  the  deliberate  intention  of 
the  law-making  power  to  change  the  law,  not 
only  for  the  present  and  future,  but  for  the 
past  and  as  in  this  case  take  from  a  litigant,  not 
only  a  right  which  he  had  when  bis  suit  began, 
but  one  of  which  he  had  been  assured  by  the 
deliberate  judgment  of  this  court. 

Grim  v.  Wemenbe^g  School  Dist.  57  Pa.  488, 

98  Am.  Dec.  287;  BecMol  v.  Cobaugh,  10  Serg. 

M&  R.  121;  De  ChasteliuxY,  Fairehild,  15  Pa.  18, 

68  Am.  Dec.  570;  Baggs'  Appeal,  48  Pa.  512, 
82  Am.  Dec.  588. 

The  act  entirely  deprives  a  class  of  people  of 
rights  heretofore  enjoyed  under  what  is  at  best 
no  more  than  a  notice  that  hereafter  their  use  of 
such  rights  will  be  regulated,  and  is  a  viola- 
tion of  constitutional  requirement  as  to  enti- 
tling acts. 

Be  Bead  in  PhoenixviUe,  109  Pa.  44;  SewickUy 
V.  8hol€9,  118  Pa.  165;  Philadelphia  v.  Ridge 
Ave.  R,  Co.  142  Pa.  484;  Com.,  Atiy.  Gen.,  v. 
Samuels,  168  Pa.  283;  Payne  v.  tk>uder»port 
School  Dist.  168  Pa.  386. 

The  act  of  May  22, 1896  (Pub.  Laws,  112),  of- 
fends against  §  2  of  art.  8  of  the  Constitution  of 
the  United  States,  which  requires  that  *'the 
citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the 
several  states;"  and  against  the  14th  Amendment 
thereof,  which  provides  that  "no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the 
United  States.  Nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  laws." 

Sterrett,  Ch.  J. ,  delivered  the  opinion  of 
the  court: 

In  June,  1881 ,  judgment  was  entered  against 
defendant  by  virtue  of  a  warrant  of  attorney 
contained  in  an  unsealed  note  for  $4,000,  paya- 
ble one  day  after  the  date  thereof,  November 
10,  1878.  On  defendant's  application,  the 
court,  in  January,  1898,  made  a  decree  open- 
ing the  judgment  for  the  purpose  of  enabling 
liim  to  interpose  the  statute  of  limitations,  and 
awarded  an  issue  in  which  it  is  provided  that 
"the  judgment  note  shall  stand  for  a  declara- 
tion, and  defendant  shall  plead  the  statute  of 
limitations,  and  no  other  plea,  within  ten  days; 


I  the  plaintiff  on  the  trial  to  be  at  liberty  ta 
I  show  any  matter  in  bar  of  the  running  of  the 
statute,  subject  to  the  usual  rules  as  to  notice 
of  special  matter."  On  appeal  to  this  court, 
the  action  of  the  court  below,  in  thus  opening 
the  judgment  and  awarding  the  issue,  was  af- 
firmed. Bates  V.  Cullvm,  168  Pa.  234.  By 
agreement  of  the  parties,  the  cause  was  tried 
January  27, 1896,  by  the  court  without  a  Jury. 
On  the  trial,  evidence  relating  to  the  merits  of 
the  claim,  and  also  tending  to  prove  that 
within  a  few  weeks  after  the  note  in  question 
was  given  defendant  left  the  state  of  PennsyK 
vania  and  ceased  to  be  a  resident  thereof,  and 
thenceforth  continued  to  reside  without  the 
state,  etc.,  was  offered  by  the  plaintiff,  and  re- 
ceived under  objection.  In  connection  with 
the  evidence  of  defendant's  nonresidence,  etc. . 
he  also  cited  and  relied  on  the  act  of  May  22. 
1895  (Pub.  Laws,  112),  which  declares  'Hhat  in 
all  civil  suits  and  actions  in  which  the  cause  of 
action  shall  have  arisen  within  this  state  the 
defendant  or  defendants  in  such  suit  or  action, 
who  shall  have  become  nonresidents  of  the 
state  after  such  cause  of  action  shall  have 
arisen,  shall  not  have  the  benefit  of  any  statute 
of  this  state  for  the  limitation  of  actions  dur- 
ing the  period  of  such  residence  without  the 
state."  Referring  to  the  evidence  that  was  re- 
ceived under  objection,  the  learned  trial  judge, 
in  his  opinion,  savs:  "All  this  evidence  should 
have  been  excluded,  and  we  accordingly  now 
sustain  the  objection,  exclude  the  evidence 
from  consideration,  and  seal  bill  of  exceptions 
for  plaintiff.  The  plaintiff's  evidence  having 
been  excluded,  that  offered  bv  the  defendant 
may  be  treated  as  withdrawn.'*  As  to  the  act 
above  quoted,  he  says:  **The  language  of  the 
act  before  us  does  not  seem  to  require  a  retro- 
spective construction;  at  least  not  such  as  to- 
compel  us.  on  ascertaining  a  fact  by  the  trial 
of  an  issue,  to  enter  a  different  judgment  from 
that  which  we  should  have  entered  had  the 
fact  been  judicially  ascertained  at  the  time  of 
the  order  awarding  the  issue. "  He  accordingly 
held  that  "no  fact  appears  by  which  the  run- 
ning of  the  statute  of  limitations  was  pre- 
vented," and  having  found  that  the  note  in 
suit  "was  due  more  than  six  years  before  the 
judgment  was  entered"  thereon,  he  enforced 
the  l>ar  of  the  statute,  and  entered  judgment 
for  the  defendant.  Hence  this  appeal,  in 
which  the  correctness  of  the  learned  judge's, 
rulings  are  challenged. 

If  the  act,  properly  construed,  is  applicable 
to  suits  and  actions,  such  as  this,  in  which  tbe 
cause  of  action  arose  in  this  state  prior  to  the 
passa^  of  the  act  of  1895,  etc.,  and  is  not  un- 
constitutional on  that  or  any  other  ground,  it 
is  impossible  to  justify  the  action  of  the  court 
below  in  excluding  the  evidence  of  defendant's 
"residence  without  the  state"  for  more  than 
twenty  years  as  a  fact  "in  bar  of  the  running 
of  the  statute."  One  of  the  terms  of  the  is- 
sue awarded  by  the  court  is  that,  on  the  trial 
thereof  the  plaintiff  shall  "be  at  libertv  to 
show  any  matter  in  bar  of  the  running  of  the 
statute."    The  trial  did  not  take  place  until 


erty  without  due  prooees  of  law  in  violation  of  the 
FMeral  Ck)D8titutioD.  That  a  perfected  defenHC 
under  the  statute  of  limitations  is  property  within 
tbe  meaolDfir  of  tbat  constitutional  provision  is  ex- 
preasly  decided  la  Normal  School  Dist.  Bd.  of  Ekiu. 
84  I^  R.^A. 


V.  Blodpett  (111.)  31 L.  R.  A.  70.  It  is  also  In  sub- 
stance decided  In  Kipp  v.  El  well  (Minn.)  33  L.  R.  A. 
435.  holdinflr  that  a  statute  whicli  would  reinstate 
Judgments  for  taxes  after  they  had  been  fully 
barred  is  unconstitutional. 
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January  27. 1896,  more  than  eight  months  af- 
ter the  act  was  passed.  All  that  was  adjudi- 
cated prior  thereto  was  the  authority  of  the 
court  to  open  the  judgment  and  award  the  is- 
sue on  the  terms  therein  specified.  The  issue 
was  pending  and  undetermined  when  the  act 
went  into  operation.  The  learned  counsel  fo» 
defendant  in  their  argument  candidly  "admit 
that  the  weight  of  authority  is  in  favor  of  the 
power  of  the  legislature  to  repeal  and  pass 
laws  changing  the  methods  of  procedure,  and 
relating  solely  to  the  remedy  pending  litiga- 
tion;" but  they  claim  "that  the  peculiar  situa- 
tion of  this  case"  renders  those  authorities,  as 
well  as  the  act  itself,  inapplicable.  For  rea- 
sons above  suggested,  we  are  unable  to  see 
wherein  either  the  act  or  the  authorities  re- 
ferred to  are  not  strictly  applicable  to  the  case 
in  hand.  The  language  of  the  act  is  clear, 
specific,  and  imperative.  It  applies  to  "all 
civil  suits  and  .actions  in  which  the  cause  of 
action  shall  have  arisen  within  this  state."  It 
affects  all  defendants  "who  shall  have  become 
nonresidents"  "after  said  cause  of  action  shall 
have  arisen."  This  language  is  clearly  retro- 
spective, at  least  as  applied  to  the  cause  of  ac- 
tion and  residence  of  the  defendant.    Whether 


our  statute  of  limitations  should  or  should  not 
continue  to  run  in  favor  of  persons  who  had 
abandoned  their  residence  in  this  state  was 
purely  a  legislative  and  not  a  judicial  question. 
The  defendant  had  no  right,  in  or  under  the 
statute,  that  could  interfere  with  the  power  of 
the  legislature  to  declare  that  he  and  all  others 
similarly  situated  should  not  have  the  benefit 
thereof  "during  the  period  of"  their  "resi- 
dence without  the  state."  As  was  said  in 
GampbeU  v.  Holt,  115  U.  S.  628.  29  L.  ed.  486: 
"No  man  promises  to  pay  money  with  any 
view  to  being  released  from  that  obligation  by 
lapse  of  time.  It  violates  no  right  of  his, 
therefore,  when  the  legislature  says,  time  shall 
be  no  bar,  though  such  was  the  case  when  the 
contract  was  made."  We  are  of  opinion  that 
the  act  of  1895  is  neither  unconstitutional  nor 
inapplicable  to  the  facts  of  this  case,  and  that 
the  learned  court  erred  in  holding  otherwise, 
add  excluding  plaintiff's  evidence. 

Judgment  reversed,  and  record  remitted  for 
further  proceedings  in  accordance  with  this 
opinion. 

Rehearing  denied. 
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1.  Damaflres  for  the  death  of  a  married 
woman  cannot  Include  the  ioes  to  her  minor 
child  where  the  action  Is  brought  bv  her  husband 
under  Mill.  &  V.  Code,  S  8ia0,  which  provides  that 
a  rifirht  of  action  for  injuries  causinir  the  death 
of  any  person  shall  not  abate  by  reason  of  the 
death,  but  shall  pass  to  his  widow,  or  if  none,  to 
his  children,  or  Co  his  personal  representative  for 
the  benefit  of  the  widow  or  n^xt  of  kin,  but  fails 
to  make  any  express  provis.on  as  to  the  l)ene- 
ficiary  in  case  of  the  death  of  a  married  woman, 
and  leaves  the  recovery  to  fco  to  the  husband 
Jure  maritU  as  it  would  have  gone  at  common 
law  but  for  its  rule  of  abatement. 

.2.  A  sarriviiigf  husband  as  such  cannot 
maintain  a  suit  for  the  wrongpful  killing  of 
his  wife  under  Mill.  &  V.  Code,  M  3130,  8133,  pre- 
venting the  abatement  of  the  suit,  although 
the  recovery  inures  to  his  l)eneflt,  but  he  must 
bring  the  action  as  administrator. 

{Wimen,  J„  dt»i€nU.) 

(November  la  1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Hamilton  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  killing 
of  plaintiff's  intestate.     Reversed. 
The  facts  are  slated  in  the  opinion. 

Note.— For  a  decision  denying  the  husband^s 
right  of  action  in  a  similar  case,  see  Western  U. 
Teleg.  Co.  v.  McGiU  (C.  C.  App.  8th  C.)  21  L.  R.  A. 

818. 
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Mr.  E.  Watklns,  for  appellant: 

The  husband  alone  can  maintain  an  action 
upon  the  facts  of  this*  cause  by  virtue  jure 
mariti. 

Trafford  v.  Adams  Exp.  Oo.  8  Lea,  100; 
Hamrico  v.  Laird,  10  Yerg.  227;  Tune  ▼. 
Cooper,  4  Sneed,  296. 

The  personal  representative  has  no  right  of 
action  upon  the  facts  of  this  case,  and  the 
bringing  it  in  that  capacity  is  a  material  defect 
not  curable  by  verdict. 

Caruthers.  Hist,  of  a  Lawsuit,  Martin's  ed. 
p.  880,  ^  274;  Anderson  v.  Read,  2  Overt.  207, 
5  Am.  Dec.  661. 

The  administrator  cannot  maintain  a  suit 
for  his  own  use. 

Hagerty  v.  Hughes,  4  Baxt.  222. 

He  cannot,  maintain  the  suit  for  the  minor 
child  as  he  has  no  interest  in  it. 

Tafford  v.  Adams  Exp.  Ck>.  supra. 

The  court  erred  in  not  granting  motion  in 
arrest  of  judgment  and  new  trial  on  the  ground 
that  the  administrator  could  not  maintain  this 
suit  for  the  benefit  of  the  husband. 

Hagerty  v.  Hughes,  supra;  EUiott  v.  Coll- 
ier, 8  Atk.  527;  Hamrico  v.  Laird,  and  Twie 
v.  Cooper,  supra. 

Mr.  T.  C.  Latimore  also  for  api^ellant. 

Messrs.  Daniels  &  Oarrin  and  Hareh- 
banks  &  Murray*  for  appellee: 

The  first  statute  was  the  act  of  1851  which 
provided  that  the  right  of  action  which  the 
deceased  would  have  had  had  death  not  en- 
sued should  not  abate,  but  should  pass  to  the 
personal  representative  for  the  benefit  of  the 
widow  and  next  of  kin;  and  if  he  decliucd  to 
bring  the  action  the  widow  and  children  might 
do  so  in  his  name. 

The  construction  put  by  the  court  upon  this 
statute  was  that  the  action  could  be  brought 
only  in  the  name  of  the  personal  representative. 
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Hall  V.  Railroad,  Thompaon,  UDreported 
Cases,  204;  lately  v.  Memphis  d  C.  R.  Co.  9 
Heisk.  280;  Medtoe  v.  Stokes,  1  Baxt.  812. 

Thereupon  the  le^slature  passed  the  act  of 
1871  which  amended  the  act  of  1851  so  as  to 
allow  the  action  to  he  prosecuted  hy  the  widow, 
or,  if  DO  widow,  by  the  children,  and  this  was 
in  addition  to  the  remedy  provided  by  the  act 
of  1851. 

Under  this  act  it  had  been  held  that  when 
there  are  both  a  personal  representative  ajid  a 
widow  the  action  may  be  maintained  in  the 
name  of  either,  the  widow  having  the  right  to 
bring  the  suit  in  her  own  name  in  the  first  in- 
stance. 

Webb  V.  East  Tennessee,  V.  dt  O.  R.  Go.  88 
Tenn.  119;  Greenlee  y.  East  Tennessee,  V.  dO. 
R.  Go.  5  Lea,  418;  KnoxviOe,  G.  G.  cfe  /..  R.  Co. 
V.  Aeuff,  92  Tenn.  26;  Bolder  v.  Nashville,  G. 
d-  St.  L.  R.  Go.  Id.  142. 

Under  these  statutes  the  decisions  of  the 
court  were  for  a  time  inconsistent  upon  the 
question  of  damages  recoverable.  It  was  held 
that  the  damages  resulting  to  those  fur  whose 
benefit  the  right  of  action  survived  was  an  ele- 
ment of  damage  for  which  recovery  could  be 
had,  in — 

Nashville  A  G.  R.  Co.  v.  Prince,  2  Heisk. 
580;  Nashville  d  G.  R,  Go.  v.  Stevens,  9  Heisk. 
12;  Chains  v.  East  Tennessee,  V.  d  G.  R.  Go. 
Id.  841. 

This  was  doubted  in  Fowlkes  v.  Nashville  d 
D.  R.  Go,  9  Heisk.  899. 

And  expressly  denied  in  later  cases. 

Trafford  v.  Adams  Exp.  Go.  8  Lea.  96;  Nash- 
viUe  d  G.  R.  Go.  v.  Smith,  9  Lea,  470;  Toakley 
V.  King,  10  Lea,  67;  Chicago.  St.  L.  d  N  0. 
R.  Go.  V.  Pounds,  11  Lea,  129;  East  Tennessee, 
V.  d  G.  R.  Go.  V.  Gurley,  12  Lea.  54;  Louis- 
ville d  N.  R.  Go.  V.  Gonley,  10  Lea.  534. 

To  obviate  this  construction  the  act  of  1883 
was  passed,  which  provided  that  the  damages 
resulting  to  the  parties  for  whose  benefit  the 
right  of  action  survives  shall  be  recoverable  in 
the  action. 

This  act  in  no  way  changes  the  mode' of 
suing.  The  suit  must  still  be  prosecuted  by 
the  widow  or  children  or  by  the  personal  rep- 
resentative. 

League  v.  Memphis  d  G.  R.  Co.  91  Tenn.  460. 

The  inclusion  of  the  child  will  be  treated  as 
a  mere  surplusage,  and  will  not  be  allowed  to 
defeat  the  action. 

Collins  V.  East  Tennessee,  V.  d  G.  R.  Co.  9 
Heisfc.  841. 

The  suit  can  be  maintained  in  the  name  of 
the  husband  ^s  administrator  of  his  wife  for 
his  benefit  as  husband. 

East  Tennessee,  V.  d  G.  R.  Co.  v.  Lilly,  90 
Tenn.  568;  WM  v.  East  Tennessee,  V.  d  G, 
R.  Go.  88  Tenn.  129;  Nashville  d  G.  R.  Go.  v. 
Smith,  9  Lea,  470;  Bream  v.  Brown,  5  Coldw. 
168. 

Beard,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  instituted  by  the  administrator 
of  Mrs.  Johnson  to  recover  damages  for  the  al- 
leged wrongful  killing  of  his  intestate  by  the 
plaintiff  in  error.  Her  surviving  husband 
qualified  as  administrator,  and  this  action  was 
brought  for  his  own  benefit  and  that  of  a  minor 
child  of  the  deceased.  There  were  a  verdict 
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and  judgment  for  the  defendant  in  error,  from 
which  an  appeal  has  been  grayed  to  this  court. 
While  a  number  of  questions  have  been  made 
in  argument,  the  only  one  which  will  be  dis- 
posed of  in  this  written  opinion  is  that  made 
upon  that  part  of  the  charge  of  the  trial  judge 
which  imposed  a  duty  upon  the  jury  of  ascer- 
taining the  damages  sustained  by  the  minor 
child  m  the  loss  of  the  deceased,  in  the  event 
they  found  that  her  death  was  the  result  of  a 
wrongful  injury  received  at  the  hands  of  the 
railway  company.  We  think  plaintiff  in  error 
is  right  in  insisting  that  the  charge,  in  this  re- 
spect, was  erroneous.  In  Bream  v.  Brown,  5 
Coldw.  168,  it  was  determined  that  a  married 
woman  was  within  the  act  of  1850,  carried  into 
Mill.  &  V.  Code,  §§  8130,  3131;  and,  while 
there  the  suit  was  brought  by  the  surviving 
husband,  as  administrator  of  his  deceased  wife, 
for  the  benefit  of  himself  and  the  minor  child 
of  the  deceased,  yet  the  only  point  there  argued 
and  decided  was  that  an  action  could  be  main- 
tained for  the  wrongful  killing  of  a  deceased 
wife.  In  Trafford  v.  Adams  ^Exp,  Go.  8  Lea, 
96,  this  court,  for  the  first  time,  was  distinctly 
called  upon  to  determine  who  was  entitled  to 
the  recovery  in  such  an  action,  where  the  de- 
ceased wife  left  surviving  a  husband  and  next 
of  kin.  The  question  there  presented  was  one 
of  difficulty,  owing  to  the  peculiar  phraseology 
of  our  statutes.  The  novel tjr  as  well  as  the 
difficulty  of  the  question  invited  the  careful 
consideration  which  it  received  at  the  hands  of 
the  court,  the  result  of  which  was  an  elaborate 
opinion  announcing  as  a  conclusion  "that  the 
surviving  husband  "K^jure  mariti,  and,  to  the 
exclusion  of  the  next  of  kin,  was  entitled  to 
the  damages"  recoverable  in  such  a  case. 
While  differing  somewhat  as  to  the  reasoning 
of  the  opinion,  all  of  the  members  of  the  court 
concurred  in  the  holding  *' that  the  recovery 
for  a  personal  injury  to  the  wife  which  results 
in  death  will  inure  to  the  benefit  of  the  hus- 
band, under  the  statutory  provisions  discussed, 
and  that  there  can  be  but  one  recovery  in  such 
case;"  and  that  he  is  entitled  J.o  this  recoverv 
under  the  common-law  rule  of  jure  mariti.  It 
is  true,  as  is  argued  at  the  bar,  that  in  that 
cause  there  were  no  children  seeking  the  bene- 
fit of  a  recovery  under  these  Code  sections;  yet 
there  were  next  of  kin  of  the  deceased  wife, 
who  were  entitled  to  the  same  rights  thereun- 
der that  children,  if  any,  would  have  had;  so 
that  the  rule  of  survivorship /ur«  mariti,  which 
excluded  the  one,  necessarily  excluded  the 
other,  class.  Trafford  v.  Adams  Exp.  Go.  was 
decided  in  1881.  In  addition  to  determining 
this  point,  that  case  also  settled  that  the  recov- 
ery authorized  under  the  .statutes  then  in  exist- 
ence extended  only  to  such  injury  as  the  de- 
ceased might  have  had  if  he  or  she  had  sur- 
vived the  injury  in  question.  This  decision, 
thus  coming  after  great  fluctuation  of  judicial 
opinion  as  to  what  were  the  true  elements  of 
damage  in  such  a  case,  led,  no  doubt,  to  the 
passage  of  act  1883,  chap.  186  (Mill.  &  V. 
Code,  §  3134),  which  provided  that,  when  the 
death  is  caused  by  the  fault  of  another,  the 
party  suing,  if  entitled  to  damages,  ''shall 
have  the  right  to  recover  for  the  mental  and 
physical  suffering,  loss  of  time,  and  necessary 
expenses  resulting  to  the  deceased  from  the 
personal  injuries,  and  also  the  damages  result- 
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iDjT  to  tbe  parties  for  whose  use  and  benefit  the 
right  of  actioD  survives,"  etc.  It  is  evident 
that  the  purpose  of  this  act  was  not  to  create  a 
mere  class  of  beneficiaries,  but  to  extend  the 
scope  of  recovery  by  allowing  not  only  dam- 
ages which  the  deceased  might  have  recovered 
for  his  or  her  own  benefit,  but  also  such  as  re- 
sulted from  the  death  to  the  parties  *'for  whose 
use  and  benefit  the  right  of  action  survived." 
Loague  v.  Memphis  d  C.  R,  Co,  91  Tenn.  468. 
With  this  single  modification,  it  left  the  law  of 
this  state,  so  far  as  the  rights  of  the  surviving 
husband  in  such  case  are  concerned,  as  was  an- 
nounced in  Trafford  v,  Adams  Exp.  Go.  supra. 
Nor  has  the  conclusion  reached  by  the  court 
in  that  case  been  seriously  called  in  question 
since,  so  far  as  we  are  aware,  until  it  was 
challenged  in  the  present  case.  On  the  con- 
trary, our  impression  is  that  it  has  been  ac- 
cepted generally  by  the  profession  as  a  definite 
settlement  of  a  question  that,  if  not  much 
mooted,  at  least  was  open  to  serious  doubt  in 
this  state  until  that  time.  The  rule  of  stare  de- 
cisis, after  this  long  and  general  acquiescence  in 
that  decision,  would,  even  if  doubtful  ourselves 
of  its  wisdom,  induce  us  to  hesitate  seriously 
before  reversing  it.  But  we  think  an  exam- 
ination of  the  statute  in  the  light  of  the  com- 
mon law  as  it  stood  at  the  time  of  its  passage 
abundantly  vindicates  the  holding  of  the  court 
in  that  case. 

At  common  law  there  were  two  actions 
which  might  be  maintained  for  damages  result- 
ing from  a  tortious  injury  to  the  Wife.  One  of 
these  could  have  been  prosecuted  by  the  hus- 
band, in  his  own  name,  and  for  his  exclusive 
beneflt.and  that  was  for  the  loss  of  her  society, 
or  of  her  services,  or  both,  as  well  as  for  the 
necessary  expenses  incurred  by  him  in  conse- 
quence of  the  injury  inflicted  upon  her.  The 
other  one  of  these  actions  was  for  the  injury 
which  the  wife  sustained,  and  this  was  brought 
in  tbe  name  of  the  husband  and  wife.  While 
the  recovery- would  be  in  their  joint  names,  yet 
the  husband  might,  as  in  the  case  of  any  other 
chose  in  action,  make  it  his  own  exclusively, 
by  collecting  and  appropriating  the  recovery. 
Now,  it  is  this  latter  right  of  action  which  is 
recognized,  but  is  not  created,  by  the  statutes 
of  this  state.  This  action  of  common  law 
would  have  died  with  the  wife,  and  it  has  been 
the  purpose  of  our  legislature  to  prevent  its 
abatement.  The  first  statutory  provision  look- 
ing to  this  end  is  found  in  an  act  passed  Feb- 
ruary 1,  1850,  which  is  in  these  words:  *'In  all 
and  every  case  where  any  person  shall  come  to 
his  death  by  injuries  received  from  another, 
whether  the  same  were  inflicted  feloniously  or 
not,  for  which  injuries,  in  case  death  had  not 
resulted,  an  action  of  damages  would  lie  at 
law,  the  personal  representative  of  the  person 
thus  killed  shall  have  the  right  to  institute  a 
suit  for  the  damages,"  etc.  This  act  was  car- 
ried into  the  Code  of  1858,  at  §§  2291  and  2292. 
Section  2291  of  that  Code  provided  as  follows: 
"The  riffht  of  action  which  a  person  who  dies 
of  injuries  received  from  another,  or  whoso 
death  is  caused  from  the  negligent  acts  or  omis- 
sions of  another,  would  have  lain  against  the 
wrongdoer  in  case  death  had  not  ensued,  shall 
not  abate  nor  be  extinguished  by  bis  death,  but 
shall  pass  to  his  personal  representatives,  for 
the  benefit  of  his  widow  and  next  of  kin,  free 
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from  the  claims  of  creditors."  This  section, 
as  modified  by  chapter  78  of  the  Acts  of  1871,. 
is  §  8180  of  Mill.  &  V.  Code.  This  legislation, 
as  has  been  observed,  did  not  affect  to  create  a 
ri^ht  of  action,  but  recognized  one  as  already- 
existing,  and  provided  that  this  right  of  action 
should  not  die  with  the  party  who  was  the- 
owner  of  it.  Its  purpose  was  to  prevent  the 
abatement  which  death  of  the  injured  party 
worked  at  common  law.  Notwithstanding  the 
peculiar  phraseology  of  §  2291  of  the  old 
Code,  which  restricted  the  benefit  of  the  recov- 
ery in  such  a  case  to  the  "widow  and  his  next 
of  kin,"  suggesting  the  ingenious  argument 
that  this  necessarily  excluded  from  the*^  opera- 
tions of  the  statute  the  case  of  a  married  wo- 
man dying  from  a  tortious  injury,  yet  this 
court  held  in  Bream  v.  Brown,  supra,  that  such 
a  case  was  within  the  intent  of  the  statute. 
This  holding  was  based  largely,  and  properly 
so,  upon  the  use  of  the  comprehensive  word 
**person"  ("the  right  of  action  which  a  person* 
who  dies,"  etc.)  in  the  Code,  and  it  was  held 
that  this  word  was  sufficient  to  overcome  the 
apparently  restrictive  terms  already  adverted 
to.  Now,  following  the  lead  of  that  case,  and 
altogether  in  harmony  with  \\»  reasoning,  we 
think  it  may  be  said,  it  being  admitted  that  a 
wife  is  one  of  the  ''persons  provided  for  by 
that  act,  it  may  be  safely  assumed,  in  the  ab- 
sence of  an  express  statutory  provision  dis- 
posing of  the  proceeds  of  the  recovery  for  the 
injury  resulting  in  her  death,  that  they  will  go 
exacUy  as  they  would  have  gone  at  common  law 
but  for  its  rule  of  abatement,  and  that  is  to 
the  husband  jure  mariti.  It  is  true,  the  right 
to  bring  this  action  after  death  depends  entirely 
upon  the  statute,  and  it  must  be  prosecuted  ex- 
actly as  that  directs.  Loague  v.  Memphis  dt  C. 
R.  Co.  supra.  It  is  also  true  that  the  proceeds 
of  the  recovery  in  such  an  action  must  go  ac- 
cording as  the  statute  provides,  where  it  does 
make  such  provision.  But  we  have  a  case 
where  the  action  is  authorized  by  the  Code., 
and  yet  where  it  fails  to  point  out  the  benefi- 
ciary of  the  recovery.  It  is  a  statutory  eastis 
omissus,  and  in  such  a  case  we  know  of  no 
other  place  to  turn,  with  the  view  of  ascer- 
taining this  beneficiary,  save  to  the  com- 
mon law;  and  we  think  that  a  sound  basis 
for  the  conclusion  announced  in  the  Trafford 
Case. 

It  follows  from  what  has  been  said  that  the 
trial  judge  was  in  error  in  instructing  the  jury 
to  take  into  consideration  the  child's  relation- 
ship to  the  deceased,  and,  by  necessary  implica- 
tion, telling  them  to  consider  its  interest  in  its 
mother's  life;  and,  as  it  is  impossible  for  us  to 
say  how  much  of  this  verdict  was  intended  by 
tbe  jury  for  compensation  to  the  child,  the  case 
must  be  reversed  and  remanded. 

To  meet  another  objection  of  plaintiff  in  er 
ror  to  the  form  of  this  action,  it  may  be  said 
that  the  surviving  husband,  as  such,  could  not 
have  maintained  this  suit  but  that  it  was  essen- 
tial that  he  administer.  Nor  is  there  anything 
anomalous  in  this,  as  at  common  law,  where  a 
wife  died,  leaving  a  husband  surviving,  before 
he  had  reduced  to  possession  a  chose  in  action 
which  belonged  to  her,  "it  does  not  strictly 
survive  to  him,  but  be  is  entitled  to  recover  the 
same  to  his  own  use,  by  acting  as  her  adminis- 
trator."   2  Kent,  Com.  *135. 
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Wilkes,  J. ,  di^DtiDg: 
I  canoot  concur  In  the  majority  opinion.    I 
think  the  suit  is  properly  brouj^ht  in  the  name 
of  the  administrator  of  the  deceased  wife,  but 
I  cannot  agree  that  the  husband  is  entitled  to 
the  proceeds,  either  jure  mariti  or  under  the 
statute;  not  jure  mariti  because  without  the 
aid  of  the  statute  the  husband  has  no  right  of 
recovery  in  case  of  the  wife's  death,  whatever 
may  be  his  rights  for  an  injury  to  her  not  re- 
sulting in  death;  and  not  under  the  statute  be- 
cause the^i  statute  does  not  so  provide.    I  do 
not  controvert  the  holding  in  Bream  v.,  Brawn^ 
5  Coldw.  169,  in  which  it  was  held  that  the 
wife  is  a  "person,"  within  the  meaning  of  the 
statutes  providing  that  actions  shall  not  abate 
by  the  death  of  the  "person"  who  dies  from 
injuries  received;  and  I  am  of  opinion  a  right 
of  action  in  case  of  her  death  does  exist.    In 
that  case  the  suit  was  brought  in  the  name  of 
her  husband  as  administrator,  for  the  benefit  of 
himself  and  the  minor  children  of  his  deceased 
wife;  and  it  was  held  that  the  action  was  prop- 
erly brought  by   the   administrator,  but  the 
•court  did  not  pass  upon  the  question  as  to  whom 
the  proceeds  should  go  to.    It  did  not,  how- 
ever, hold  that  it  was  improper  to  include  the 
children  as  beneficiaries  of  the  recovery.    In 
Trafford  v.  Adams  Exp.  Co.  8  Lea,  96,  it  is 
said  the  question  of  who  is  entitled  to  the  pro- 
•ceeds  of  such  recovery  was  settled.    In  regard 
to  this  case  it  is  but  true  to  say  that  it  does  not 
seem  to  me  to  rest  on  any  satisfactory  basis. 
The  reasoning  is  all  infone  direction,  while  the 
-decision  is  in  another  and  different  direction. 
In  that  case  there  were  no  children.    The  suit 
was  brought  in  the  name  of  the  husband,  as 
administrator.    The  contest  over  the  proceeds 
was  between  the  husband  and  the  nephews 
and  nieces  of  the  wife  as  her   next  of  kin. 
The  decision  was  also  prior  to  the  act  of  1888, 
which  gives  damages,  not  only  for  mental  and 
physical  suffering,  loss  of  time,  and  necessary 
expenses  resulting  to  the  deceased,  but  also 
damages  resulting  to  the  parties  for  whose  use 
and  benefit  the  right  of  action  survived  from 
the  death  consequent  upon  the  injury  received. 
Coming  to  the  consideration  of  the  statute, 
it  is  clear  that  the  right  to  bring  the  action  at 
all  depends   on  t(ie   statute,  and  beyond  the 
statute  no  such  right  exists.     Loague  v.  Mem- 
phis d  C\  R,  Co.  91  Tenn.  458.     It  is  also  clear 
that,  the  right  being  given  by  the  statute,  and 
the  remedy  provided  in  the  same  act,  the  right 
can  be  pursued  in  no  other  way.     FlaUey  v. 
Memphis,  d  C.  R.  Go.  9  Heisk.  280;  Loagiie  v. 
Memphis  d  G.  R.  Co.  91  Tenn.  461;  East  Ten- 
nessee, V.  d  O.  R.  Co.  V.  Lilly,  90  Tenn.  565. 
The  act  (Mill.  &  V.  Code,  §  8180)  prescribes 
that  the  right  of  action  shall  pass  to  the  widow, 
and,  in  case  there  is  no  widow,  to  the  children 
or  to  the  personal  representatives,  for  the  bene- 
fit of  the  widow  or  next  of  kin;  and  §  8138 
provides  that  the  damages  shall  go  to  the  widow 
or  next  of  kin,  free  from  the  claims  of  credi- 
tors, to  be  distributed  as  personal  property. 
In  order  to  escape  what  appears  to  be,  and  no 
•doubt  was,  an  omission  on  the  part  of  the  leg- 
islature to  provide  for  the  case  when  the  wife 
dies,  this  court  has  been  disposed  to  hold  that 
the  word  "widow"  means  also  •'widower."  and 
that  both  are  intended  to  be  provided  for.    It 
is  probable  that  this  ought  to  be  the  law,  but 
I    think  it  cannot  be  based  upon  the  words 
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used  in  the  act.  If  it  could,  and  the  widower 
would  have  the  same  rights  as  the  widow  un- 
der the  statute,  then  he  must  take  it  subject  to 
the  same  limitations.  If  the  widow  takes,  she 
takes  for  herself  and  his  children.  If  the 
widower  takes,  he  should  take  for  himself  and 
her  children.  But  I  think  the  legiislature  has 
simply  failed  to  make  provision  when  the  wife 
is  killed  for  any  recovery  for  the  husband,  and 
that  the  recovery  in  such  case  goes  to  the  wife's 
children  and  not  to  the  husband;  and  certainly 
this  would  be  80  as  to  the  damages  recoverable 
from  the  death  of  the  wife,  as  contradistin- 
guished from  those  accruing  to  the  husband 
and  wife  jointlv  if  she  had  not  died.  While 
I  think  the  husband  may  sue  as  administrator, 
he  cannot  take  the  recojery  jure  mariti,  nor  as 
next  of  kin,  nor  as  wfdow,  nor  as  widower, 
and  it  should  go  to  the  children.  I  cannot  see 
that,  under  the  statute,  the  husband's  right  of 
action  is  saved;  but.  if  it  is,  it  is  not  the  right  of 
action  for  the  death  of  his  wife,  for  that  never 
existed  at  common  law,  and  could  not  there- 
fore survive;  and  in  any  event  the  recovery 
should  go  to  her  children,  when  she  has  chil- 
dren. Louisville  d  N.  R.  Co.  v.  Pitt,  91  Tenn. 
98;  East  Tennessee,  V,  d  G.  R.  Co.  v.  LiUy,  90 
Tenn.  568. 


THIRD  NATIONAL  BANK  et  al., 

DIVINE     GROCERY    COMPANY   et   al. 
Appts, 

( Tenn ) 

1*  A  proTlsioii  exemptini^  debts  al- 
ready coniraeted  from  the  prohibition 
against  transfers  of  property  to  preferred  credi- 
tors is  not  embraced  within  the  title  of  Acta  1896, 
chap.  12B,  which  indicates  merely  tbe  prohibition 
of  such  preferences  without  anything  to  show 
that  It  permits  any  preferences. 

2.   A  prohibition  of  Jud^pments  by  de- 
fiiidt  is  not  within  the  scope  of  Acts  1805,  chap. 
- 128,  indicating  a  prohibition  of  preferences  by 
^'confession  of  Judgment." 

8.  The  right  to  transfer  property  in 
payment  of  a  debt  when  solvent  is  within 
the  constitutional  protection  of  property  rights, 
and  is  violated  by  Acts  1896,  chap.  128,  declaring 
that  every  transfer  of  property  to  preferred 
creditors,  or  which  **would  have  that  effect,"  shall 
be  void,  without  limiting  it  to  cases  of  klnsolv- 
ency. 

(November  IJS,  1896.) 

APPEAL  by  defendant  from  a  decree  of  the 
Court  of  Chancery  Appeals  affirming  a 
decree  of  the  Chancery  Court  for  Hamilton 
County    setting   aside    certain    conveyances 


Note.— On  the  constitutional  protection  of  the 
right  of  contract,  see  (as  to  coatracts  with  em- 
ployees respeotlDg  medium  of  payment)  Avent- 
Beatty  vllle  Coal  Co.  v.  Com.  (Ky.)  28  L.  R.  A.  273, 
and  note:  (as  to  contracts  respecting  time  of  pay- 
ment of  wtLgeB)Re  House  Bill  No.  1280  (Mass.)  28 L.  R. 
A.  844;  (as  to  hours  of  hibor)  note  to  People  v.  Phyfe 
(N.  Y.)  19  L.  R.  A.  141;  also  case  of  People  v.  Hard- 
ing (III.)  82  L.  R.  A.  445;  (as  to  contracts  with  em- 
ployees generally)  Com.  v.  Perry  (Mass.)  14  L.  R.  A. 
82S,  and  note;  (as  to  contracts  generally)  State  v. 
Loomis  (Mo.)  21  L.  R.  A.  780,  and  note;  (as  to  right  to 
do  banking  busmess)  State  v.  Scougal  (8.  D.)  15  L 
R.  A.  477,  and  note;  also  Blaker  v.  Hood  (Kan.)  24 
L.  R.  A.  854;  (as  to  insurance)  Com.  v.  Yrooman 
(Pa.)26L.  R.A.260. 
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Tenkesseb  Supbbme  Coxjrt. 


Nov., 


Tvhich  had  been  made  by  the  grocery  company 
as  in  contravention  of  a  state  statute.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Cooke*  Swaney*  &  Cooke»  for 
appellants: 

If  an  act  contains  more  than  one  subject, 
and  only  one  subject'is  expressed  in  the  title, 
the  ^hole  act  is  a  nullity. 

State.  KnigM,  v.  MeCann,  4  Lea,  1;  Cannon, 
V.  Matkes,  8  Heisk.  518;  KnoxmlU  v.  Letcis,  12 
Lea,  182;  Raffio  v.  State,  86  Tenn.  276. 

This  act  is  so  broad  and  sweeping  in  its 
character  as  to  practically  deprive  a  debtor,  it 
makes  no  difference  bow  much  property  he 
may  own,  of  the  right  of  disposing  of  his  prop- 
erty in  the  payment  of  his  debts,  notwithstand- 
ing the  fact  that  the  debtor  may  be  acting  in 
the  utmost  good  faith  'and  may  be  ever  so  solv- 
ent, and  it  utterly  destroys  the  right  of  a 
debtor  to  make  contracts  with  a  cr^itor  and 
dispose  of  any  of  his  property  to  the  creditor 
where  past  indebtedness  forms  any  part  of  the 
consideration  for  the  contract. 

The  right  of  a  debtor  to  contract  with  his 
creditors  is  one  of  the  most  valuable  rights, 
and  especially  during  a  time  like  the  present, 
when  property  has  little  if  any  market  value. 
The  right  to  dispose  of  one's  property  is 
property,  and  the  destruction  of  this  right  ren- 
ders the  act  clearly  unconstitutional. 

Stratton  Claimants  v.  Morris  Claimants,  89 
Tenn,  497.  12  L.  K.  A.  70;  Sutton  v.  State 
(Tenn.)  83  L.  R.  A.  589. 

Messrs.  Shepherd  &  Frierson  also  for 
appellants. 
Messrs.  Pritchard  &  Suer,  for  appellees: 
This  act  cannot  be  held,  under  any  reason- 
able construction,  to  embrace  more  than  one 
subject. 

The  title  of  the  act  does  not  pretend  to  pur- 
port to  make  it  apply  to  all  cases  of  insolvency, 
nor  to  all  the  property  of  debtors.  It  is  not 
necessary  that  the  title  should  state  the  exact 
scope  of  the  act,  but  it  is  only  necessary  for  it 
to  disclose  its  general  purpose. 
Powers  V.  McKenzte,  90  Tenn.  167. 
The  8th  section  of  this  act  does  not  under- 
take or  pretend  to  directly  authorize  prefer- 
ences; it  simply  provides  that  the  act  shall  not 
apply  to  conveyances,  etc.,  of  a  certain  class. 
Cannon  v.  MatJies,  8  Heisk.  504;  State. 
MorreU,  v.  Fickle,  8  Lea,  79;  Frazier  v.  East 
Tennessee,  V.  <fc  O.  R.  Co.  88  Tenn.  188;  Illi- 
nois C.  R.  Co.  V.  Crider,  91  Tenn.  489;  State 
V.  Yardley,  95  Tenn.  546. 

If  it  be  urged  that  the  act  imposes  a  restric- 
tion on  one  class  of  citizens,  to  wit,  insolvent 
debtors,  which  is  not  imposed  on  other  mem- 
bers of  a  community,  the  answer  is  that  the 
class  legislated  upon  is  a  natural  and  not  an 
arbitrary  one. 

Demovillev.  Davidson  County ,  87  Tenn.  214; 
Stratton  Claimants  v.  Morris  Claimants,  89 
Tenn.  497. 12  L.  R.  A.  70;  lUinois  C.  R.  Co. 
V.  Crider,  svpra;  Dugger  v.  Mechanics*  d  T. 
Ins.  Co.  95  Tenn.  245,  28  L.  R.  A.  796. 

The  correct  criterion  by  which  the  validity 
or  invalidity  of  a  general  law  under  the  con- 
stitutional provision  in  question  is  determined 
is  whether  it  may  be  extended  to  any  member 
of  the  community  who  may  be  able  to  bring 
himself  within  its  provisions. 

Cole  Mfg.  Co.  v.  Falls,  90  Tenn.  466. 
An  act  may  contain  some  provisions  that  are 
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unconstitutional  and  others  that  are  valid  and 
unobjectionable;  and  if  when  the  unconstitu- 
tional portion  is  stricken  out  that  which  re- 
mains is  complete  in  itself,  and  capable  of 
being  executed  wholly  independent  of  that 
which  was  rejected,  it  will  be  sustained. 

Cooley,  Const.  Lim.  177,  178:  TiUman  v. 
Cocke,  9  Baxt.  429:  State  v.  Wilson,  12  Lea, 
246;  Dugger  v.  Mechanic^  <fi  T.  Ins.  Co.  snpra. 

The  restrictions  against  preferential  sales 
and  transfers  of  his  property  by  a  debtor  are 
not  in  violation  of  the  constitutional  provisions 
invoked. 

Brown  v.  Smart,  145  U.  S.  454.  86  ,L.  ed. 
778;  lAep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  58 
Ark.  407,  28  L.  R.  A.  264;  Ritchie  v.  Petyple, 
155  111.  98,  29  L.  R.  A.  79;  Dugger  v.  Me 
chanics*  cfe  T.  Ins,  Co.  supra;  Black,  Interpre- 
tation of  Laws,  802. 

Messrs.  A.  W.  Gaines  and  White  & 
Martin  also  for  appellees. 

Snodg^ass,  Gh.  J.,  delivered  the  opinion 
of  the  court: 

The  bill  in  this  cause  was  filed  by  creditors 
of  the  Divine  Grocery  Company  to  set  aside 
several  conveyances,  and  subject  property  con- 
veyed for  the  satisfaction  of  the  complainants' 
debts.  Two  of  the  conveyances  were  held  by 
the  chancellor  to  have  been  valid,  and  from 
this  part  of  the  decree  there  was  no  appeal. 
The  other  two  were  declared  to  be  void,  as  in 
violation  of  the  assignment  act  of  1895.  De- 
fendant appealed  and  assigned  errors. 

The  act  is  contained  in  chapter  128  of  the 
acts  of  the  general  assembly  of  that  session. 
It  was  approved  May  11,  and  took  effect  from 
the  date  of  its  passage,  and  is  found  on  pages 
258  to  260  of  the  Acts  of  1895.  It  is  entitled 
"An  Act  to  Secure  to  Creditors  a  Pro  Rata  Dis- 
tribution of  the  Property,  Estates,  and  Assets 
of  Debtors,  and  to  Prevent  Debtors  from  Mak- 
ing Preferences  among  Creditors  by  Assign- 
ments, Deeds  of  Trust,  Mortgages,  Deeds,  Sale. 
Pledge,  or  by  Any  Other  Form  of  Transfer  or 
Conveyance,  or  by  Confession  of  Judgment, 
and  to  Repeal  Chapter  121  of  the  Acts  of  the 
General  Assembly  of  the  State  of  Tennessee  of 
1881,  Entitled  *An  Act  to  Secure  to  Creditor* 
an  Equal  and  Just  Distribution  of  the  Estatea 
and  Assets  of  Debtors  Who  Make  General  As- 
signments for  the  Benefit  of  Their  Creditors, 
and  to  Prevent  the  Giving  of  Preference  in 
Such  Assignments,  or  by  Other  Conveyances, 
Confession  of  Judgment  by  Default,  or  Col- 
lusion in  Contemplation  of  a  General  Assign- 
ment.' "  If  this  be  valid,  then  certain  prefer- 
ences were  given  which,  according  to  its  pro- 
visions, are  not  permissible,  and  the  decree  of 
the  chancellor  and  of  the  court  of  chancery 
appeals  affirming  this  decree  are  correct.  If  it 
be  invalid,  there  is  no  objection  to  the  prefer- 
ences contained  in  these  deeds.  And  the  ques 
tion,  therefore,  to  be  determined,  is  whether  or 
not  the  act  is  constitutional. 

The  first  objection  urged  is  that  its  title  is 
not  broad  enough  to  cover  the  purposes  of  the 
act,  and  that  the  act  embraces  more  than  one 
subject,  and  it  therefore  violates  §  17  of  art.  2 
of  the  Constitution  of  the  slate,  which,  among 
other  things,  provides  that  "no  bill  shall  be- 
come a  law  which  embraces  more  than  one 
subject,  to  be  expressed  in  the  title."  We  pro- 
ceed, therefore,  to  analyze  the  act,  to  deter- 
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mine  whether  it  is  obnoxious  to  this  constitu- 
tional provision.  The  title  of  the  act  we  have 
already  quoted,  and  leaving  out  so  much  of  it 
as  refers  to  the  repeal  of  a  former  law,  which, 
of  course,  covers  no  subject  other  than  that 
repeal,  we  quote  again  the  abbreviated  title: 
•  'An  Act  to  Secure  to  Creditors  a  Pro  Rata  Dis- 
tribution of  the  Property,  Estates,  and  Assets  of 
Debtors,  and  to  Prevent  Debtors  from  Making 
Preferences  among  Creditors  by  Assignments, 
Deeds  of  Trust,  Mortgages,  Deeds,  Sale, 
Pledge,  or  by  Any  Other  Form  of  Transfer  or 
Conveyance,  or  by  Confession  of  Judgment." 
It  will  be  seen  that  it  is,  in  general  and  specific 
terms,  to  prevent  debtors  from  making  prefer- 
ences among  creditors  by  assignment,  deeds  of 
trust,  mortgages,  deeds,  sale,  pledge,  or  by 
any  other  form  of  transfer  or  conveyance,  or 
by  confession  of  judgment.  It  is  general,  ab- 
solute, sweeping,  and  unconditionafto  prohibit 
any  preference,  without  limitation  or  excep- 
tion; vet  the  8th  section  of  this  act  provides 
as  follows:  "That  the  provision  of  the  act  shall 
not  apply  to  any  assignment,  mortgage,  con- 
fession of  judgment,  or  other  conveyance 
made  to  pay  or  secure  an  indebtedness  con- 
tracted prior  to  the  passage  of  this  act."  Here 
it  is  obvious  that,  under  a  title  of  one  subject 
forbidding  a  preference,  an  effort  is  made  to 
legislate  by  limitation  that  permits  a  preference, 
and  is  manifestly  not  in  accord  with  or  pursu- 
ance of  the  title  of  the  act,  and  that  the  bill 
embraces  this  subject  and  provision  for  ante>. 
cedent  debt  preference,  not  contemplated  in, 
but  in  direct  antagonism  to,  the  specific  terms 
of  its  title.  We  are  not  here  discussing  at  all 
the  question  of  the  power  of  the  legislature  to 
provide  for  such  preference.  We  are  merely 
determining  the  question  whether  that  can  be 
done  under  a  title  which  specifically  and  pos- 
itively forbids  any  preference.  Again,  the 
title  of  the  act  is  to  prevent  preferences, 
among  other  things,  by  confession  of  judg- 
ment (only)  so  far  as  court  proceedings  are  re- 
ferred to. 

The  3d  section  provides  that  any  confes- 
sion of  judgment  by  debtors,  or  permitting 
judgment  to  be  taken  by  default,  fixing  a  lien 
or  encumbrance  on  any  of  the  debtor's  prop- 
erty, estate,  or  assets,  and  made  for  the  pur- 
pose of  giving  preference  to  one  or  more  credit- 
ors, or  that  would  so  result,  shall  be  held  ille- 
gal and  void,  and  such  preferred  creditor  or 
creditors  shall  only  be  permitted  to  share 
ratably  in  a  distribiltion  of  such  debtor's  assets. 
Here  it  is  again  obvious  that  a  provision  had 
been  inserted  in  the  act  of  a  most  vital  and 
important  character,  and  without  which  it  is 
presumed  that  act  would  not  have  been  passed, 
upon  a  subject  not  within  the  title  of  the  act. 
It  is  clear  that  this  effort  to  legislate  against 
the  result  of  a  judgment  by  ''default"  is  en- 
tirely beyond  the  legislation  contemplated  in 
the  title,  as  to  the  effect  of  a  judgment  by 
"confession."  They  are  not  synonymous 
terms,  and  the  express  language  of  the  act 
clearly  shows  that  the  legislature  did  not  so 
understand  them.  A  judgment  by  confession 
is  one  which  results  from  the  voluntary  agree- 
ment of  the  parties;  a  judgment  taken  by  de- 
fault is  one  resulting  either  from  the  fact  that 
a  defendant  has  no  defense  to  make,  or  does 
not  appear  to  make  it.  If  a  party  is  sued  upon 
a  valid  obligation,  to  which  he  has  no  defense, 
WL.  R  A. 


and  consequently  attempts  to  interpose  none,  a 
judgment  by  default  may  be  naturally  and 
properly  taken  against  him.  Under  this  sec- 
tion, it  IS  denied  the  lien  has  the  effect  which 
would  have  resulted  had  he  come  forward  and 
made  a  pretended  or  ineffectual  defense. 
There  can  be  no  reason  that  a  debtor  should 
be  compelled  to  make  a  defense  when  he  has 
none:  and  this  failure  to  do  so  when  he  has 
none  is  quite  a  different  thing,  in  fact  as  in 
law,  from  voluntarily  coming  forward  and 
confessing  a  judgment.  In  this  connection, 
we  are  not  unaware  of  the  objection  which 
might  be  suggested  that  the  form  of  a  judg- 
ment by  default  in  courts  of  equity  is  put  as 
'*pro  confe99o,"  or  "for  confessed,"  **a8  if  con- 
fessed;" but  neither  that  language  nor  the  ef- 
fect of  such  judgment  is  a  judgment  by  con- 
fession. The  judgment  is  taken  "as  if"  or 
"for"  confessed,  but  is  not  a  judgment  con- 
fessed by  the  party.  Its  terms  are  not  a  judg- 
ment by  confession,  and  its  effect  is  not  such. 
It  is  only  such  judgment  as  is  given  a  like  ef- 
fect, and  hence  the  expression  '*pro  etmfeum'' 
or  "for  confessed."  The  title  of  the  act  pro- 
vided for  judgments  by  confession.  The 
section  referred  to  in  fact  attempts  to  legislate 
the  same  effect  for  a  judgment  by  default 
where  there  has  been  no  confession  by  the 
party,  and  is  therefore  beyond  the  scope  and 
purpose  of  the  title. 

The  2d  section  of  the  act  provides  that 
whenever  any  assignment,  deed  of  trust,  mort- 
gage, deed,  sale,  or  pledge,  or  any  other  con- 
veyance  or  transfer  of  a  part  or  portion  of  a 
debtor's  property,  estate,  or  assets,  is  made  for 
the  purpose  of  preferring  one  or  more  creditors, 
or  would  have  that  effect,  it  shsll  be  illegal  and 
void,  and  all  such  property,  estate,  of  assets 
shall  be  divided  pro  rata  among  all  of  the  cred- 
itors of  said  debtor.  It  is  clear  that  this  ab- 
solutely prevents  the  transfer,  sale,  pledge,  or 
mortgage  of  all  or  any  part  of  the  property  of 
any  debtor,  however  solvent  or  insolvent,  for 
the  payment  of  any  debt,  however  large  orsmalK 
and  that  it  denies  him  the  privilege  and  power 
(denics  to  all  solvent  debtors,  with  any  amount 
of  property,  as  well  as  to  all  insolvent  debtors) 
to  pay  all  or  any  part  of  his  indebtedness,  large 
or  small,  without  subjecting  him  to  suit  at  the 
instance  of  other  creditors,  according  to  §  5  of 
the  act,  to  sequester  and  appropriate  his  prop- 
erty, and  throw  him  into  involuntary  bank- 
ruptcy, and  ruin  his  business  and  reputation 
as  a  consequence.  It  must  be  observed  that 
this  act  has  nothing  to  do  with  the  question  of 
solvency  or  the  insolvency  of  debtors,  either 
in  this  caption,  or  its  general  provisions.  It  is 
an  act  to  prohibit  all  debtors  from  making  any 
preferences,  and  the  terms  of  the  second  section, 
as  already  shown,  are  in  express  and  positive 
prohibition  of  the  disposition  of  any  part  of  the 
property  of  a  debtor,  however  solvent,  to  the 
payment  of  any  debt,  however  small. 

The  practical  effect  of  this  is  to  compel 
debtors  to  dispose  of  their  property  for  cash, 
even  when  perfectly  solvent,  and  appropriate 
the  cash  to  the  debt,  rather  than  exchange  the 
property  with  the  creditor  on  any  advantageous 

terms  which  might  be  offered  by  the  latter. a 

result  which  it  is  obvious  would  but  produce 
the  greatest  oppression,  and  hamper  and  hinder 
the  citizen  in  the  ownership  and  exchange  of 
property,  in  a  way  that  is  absolutely  intoler- 
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able  if  there  be  any  fundamental  law  which 
will  prevent.  That  fundamental  law  is  found 
in  ^  8  of  art.  1  of  the  Constitution  of  the  state, 
which  provides  that  no  man  shall  be  taken  or 
imprisoned  or  disseised  of  his  freehold,  liberties, 
or  privileges,  outlawed  or  exiled  or  in  any 
manner  destroyed  or  deprived  of  his  life,  lib- 
erty, or  property,  but  by  the  judgment  of  his 
peers  or  the  law  of  the  land.  It  is— and  cor- 
rectly— insisted  that,  while  this  act  does  not 
•depnve  him  absolutely  of  his  property,  it  takes 
away  from  him  that  element  of  its  value  which 
^consists  in  the  right  to  use  and  legitimately  dis- 
pose of  it;  and  here  it  must  not  be  forgotten 
that  we  are  not  dealing  with  the  question  of 
an  insolvent  debtor  conveying  his  property,  or 
any  part  of  it,  for  the  purpose  of  hindering 
and  delaying  or  defeating  creditors;  for  the  act 
does  not  stop  with  a  declaration  that  such  dis- 
position, if  made  for  the  purpose  of  preferring 
one  or  more  creditors,  shall  be  void,  but  adds 
that,  where  it  will  have  that  effect,  it  shall  be 
void.  And  as  any  transfer  of  any  part  of  the 
property  of  a  debtor,  however  solvent,  to  a 
creditor,  in  the  payment  of  a  debt,  has  the  ef- 
fect of  giving  such  creditor  a  preference  to 
that  extent,  it  is  manifest  that  this  is  a  limita- 
tion upon  the  right,  for  a  proper  purpose,  by 
a  solvent  debtor,  to  convey  any  part  of  his 
property  at  all,  if  in  doing  so  he  shall  satisfy 
anv  of  his  debts. 

It  was  decided  in  the  case  of  Stratton  Claim- 
ants V.  Morris  Claimants,  89  Tenn.  497,  12  L. 
R.  A.  70,  that,  when  the  Constitution  of  this 
state  was  framed,  the  right  to  own,  to  hold,  to 
•enjoy,  to  alien,  to  devise,  and  to  transmit  prop- 
erty by  inheritance  was  enjoyed  to  the  fullness 
and  perfection  of  absolute  right,  and  one  of 
the  objects  of  the  Constitution  was  to  protect 
and  preserve  this  right.  To  take  from  prop- 
erty its  chief  element  of  value,  and  to  deny  to 
the  citizen  the  right  to  use  and  transfer  it  in 
any  proper  and  legitimate  method,  is  as  much 
depriving  him  of  his  property  as  if  the  prop- 
•erty  itself  was  taken.  Of  course,  we  need  not 
repeat  again  the  meaning  of  the  phrase  in  this 
connection,  ''the  law  or  the  land."  It  does 
not  need  to  be  said  that  the  deprivation  pro- 
vided again3.tis  not  n)ere1y  that  which  might 
result  from  an  act  of  the  legislature  undertak- 
ing to  take  the  property,  or  to  deprive  the  citi- 
zen of  its  value,  for  any  purpose.  A  subse- 
quent constitutional  provision  (§  21  of  art.  1) 
provides  that  no  man's  particular  services  shall 
be  demanded  or  property  taken  or  applied  to 
public  use  without  the  consent  of  his  represen- 
tative, or  without  just  compensation  being 
made  therefor.  It  has  been  held  that  private 
property  may  be  taken  for  public  use  under 
this  provision  only  upon  just  compensation, 
but  not  for  private  use  at  all.  These  general 
provisions  in  respect  to  the  right  to  own  prop- 
erty equally  protect  the  right  to  use,  enjoy, 
exchange,  and  titinsmit  it,  as  held  in  the  Jaor- 
m  Case,  before  referred  to;  and  neither  can  be 
taken  from  the  citizen  by  the  arbitrary  enact- 
ment of  the  legislature.  That  the  citizen  can 
be  restrained  from  anv  improper  use  or  im- 
proper disposition  of  his  property  is  not 
doubted,  and  is,  of  course,  not  asserted  here; 
but  such  is  not  the  effort  of  this  act,  or,  if  the 
purpose  of  the  legislators  was  to  accomplish 
this  result,  they  have  attempted  it  by  means  of 
legislation  beyond  their  power  to  adopt.  It 
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was  probably  not  within  the  contemplation  of 
the  legislators  in  this  sweeping  way  to  deprive 
the  solvent  debtor  of  his  power  to  pay  debts 
with  property,  or  to  compel  him,  under  such 
sever  penalties,  to  always  pay  cash. 

But  we  can  judge  of  the  purpose  only  by 
the  terms  employed  in  the  act.  The  positive 
provisions  of  this  act  will  bear  no  other  con- 
struction than  that  put  upon  it.  We  are  not 
dealing  with  it  as  an  act  in  which  the  legislat- 
ors may  or  may  not  have  meant,  or  may  or 
may  not  have  intended,  that  which  the  act  ac- 
tually shows;  nor  are  we  construing  it  upon 
any  assumption  of  what  its  promoters  and  sup- 
porters mi^ht  assume  they  intend  to  do,  or  de- 
sire to  do,  m  the  procurement  of  its  passage. 
We  are  dealing  with  what  has  been  in  fact  done, 
and  we  can  give  it  only  such  construction  as  it 
unmistakably  requires. 

The  act  is  dealt  with  in  argument,  and  as- 
sumed to  be,  in  the  general  understanding  of 
its  supposed  purpose,  as  designed  to  prevent 
improper  preferences,  and  therefore  to  contain 
only  such  provisions  as  would  effectuate  this 
laudable  object.  If  such  were  the  act,  its 
policy  would  be  one  which  we  could  not  dis- 
approve, and,  whether  disapproved  or  not,  we 
would  be  compelled  to  sustain.  But  it  too 
frequently  occurs  that,  where  an  effort  has 
been  made  to  do  what  the  public  may  understand 
as  the  proper  thing  to  be  done,  it  is  taken  for 
granted  that  everything  was  done  which  was 
•expected,  and  nothing  more;  and  the  act  is  ap- 
proved or  disapproved,  not  for  what  it  actually 
is,  but  for  what  each  for  himself  may  suppose 
it  to  be,  or  to  have  been  intended  to  be.  Such  • 
a  mistaken  view  seemed  to  have  been  taken  of 
the  former  act  which  this  was  intended  to  re- 
peal, and  much  antaj^onism  grew  up  among 
certain  of  the  profession  as  to  the  construction 
placed  upon  it  by  our  predecessors  and  fol- 
lowed out  by  us  in  this  court,— a  construction 
wholly  unwarranted  by  what  the  act  was  as- 
sumed to  be,  but  absolutely  required  in  conse- 
quence of  what  it  actually  was.  This  act 
which  repealed  it  had  many  better  features, 
and  had  the  merit  of  much  more  simplicity  of 
detail  and  less  difficulty  of  construction,  but 
was  open  to  more  serious  objection  in  its  glar- 
ing injustice  and  inequity,  resulting  from  the 
nonobservance  of  the  constitutional  require- 
ment pointed  out.  It  is  the  duty  of  this  court 
to  sustain  legislative  acts  when  it  can.  and  no 
more  pleasant  duty  is  discharged  by  the  court, 
while  no  less  pleasant  one  fs  imposed  than  that 
which  compels  a  determination  of  their  inva- 
lidity. 

But  the  Constitution  is  the  first  law  of  the 
land.  It  must  be  conformed  to  by  legislatures 
and  by  courts,  and,  when  an  act  is  in  violation 
of  its  provisions,  the  duty  of  declaring  it  to  be 
such  invites  no  evasion,  and  admits  of  none. 
It  is  fortunate  when  acts  of  this  character, 
which  may  ultimately  affect  the  largest  prop- 
erty interests,  may  have  the  question  of  their 
constitutionality  early  determined,  patticularly 
in  view  of  the  fact  that  future  legislation 
might  be  desired.  This  question  is  decisive  of 
the  controversy  in  the  case.  These  deeds  were 
not  invalid,  unless  they  were  invalid  under  the 
act  of  1895. 

It  results,  therefore, that  the  decree  cf  the  Court 
of  Chancery  Appeals  must  be  reversed,  and,  as  to 
these  conveyances,  be  dismissed,  with  ooets. 
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Louisa  J.    DENNIS.  Appt, 

V. 

Elias  M.  DENNIS. 
(68  Conn.  186.) 

1.  Habitual  intemperance,  within  the 
meaning  of  a  statute  authorizing  a  divorce  for 
such  cause,  is  not  shown  by  the  facts  that  defend- 
ant about  once  in  three  weeks  became  intoxi- 
cated durinfir  the  evening  to  such  an  extent  that 
the  next  morning  he  did  not  go  as  usual  to  his 
work,  and  had  continued  to  do  so  for  two  years« 
if  it  had  not  caused  loss  of  his  position,  nor  pro- 
duced want  or  suffering  In  the  family. 

'E.  A  woman  who  authoriioB  her  attor- 
ney to  employ  detectives  to  watch  her 
hoabandt  whom  she  suspects  of  infidelity,  for 


the  purpose  of  obtaining  evidence  which  will  en- 
title her  to  a  divorce,  and  who  goes  with  them  at 
a  time  appointed  to  surprise  him  In  a  compromis- 
ing position  with  a  lewd  woman  employed  by 
them  for  that  purpose,  may  be  found  to  have 
known  that  the  woman^s  movements  were  gov- 
erned by  them,  so  as  to  show  connivance  on  her 
part  which  wiD  bar  her  right  to  divorce. 

8.  The  rii^ht  to  a  divorce  Ibr  adultery 
will  be  barred  if  plaintiff  consented  to  the 
employment  of  a  person  to  allure  defendant  into 
the  offense  for  which  the  action  ia  brought. 

4.  Conrts  will  nae  their  discretion  to  de- 
feat any  and  all  attempts  to  use  the 
forms  of  the  law  of  divorce  to  minister  to 
the  caprices  of  the  fickle  minded,  or  to  the  re- 
venges of  the  disappointed  or  vindlotive,  or  to 
the  passions  of  the  incontinent 


2^0TE.— X>nin7(enn«S8  an  affecting  divorce, 

h*J>nmkenne>va8a  tfrowid  for  aixxn-ce. 

a.  ProiTtetons  for. 

b.  WTuit  constitutes  drunkenness. 

c.  Degree  of  drunkenness  authorizing  divorce. 

d.  Pleadings  and  proof. 

e.  Defenses, 

f .  Incident  and  effects. 
11.  Drunkenness  as  affecting  cruel  arid  inhuman 

treatment. 

a.  Drurikettness  as  cruelty. 

b.  Drunkenness  Cfmnected  with  cruelty. 

c.  Drunkenness  as  evidence  of  cruelty. 
III.  Drunkenness  as  affecting  desertion. 

I.  Drunkenness  as  a  ground  for  divorce. 
a.  Provisions  for. 

Drunkenness,  Independently  of  other  causes,  is 
not  a  ground  for  divorce  in  England  (see  Shutt  v. 
Shutt.  71  Md.  198):  and  it  is  not  included  in  the 
statutory  grounds  for  divorce  in  ten  of  the  United 
States,  viz.^  Maryland,  New  Jersey.  New  Mexico, 
NewTork,  Pennsylvania,  South  Carolina,  Texas, 
Vermont,  Virginia,  and  West  Virginia.  The  rest 
have  provisions  for  divorce  for  habitual  drunken- 
ness or  Intemperance,  or  continued  drunkenness, 
or  habitual  drunkenness  continued  for  a  desig- 
nated length  of  time,  some  of  them  requiring  the 
habit  to  have  been  contracted  after  marriage,  and 
in  a  few  the  divorce  granted  Is  from  bed  and  board 
onlj*. 

Thus,  that  drunkenness  as  an  independent  ground 
furnishes  no  cause  for  divorce^in  Maryland,  is  held 
fn  Shutt  V.  Shutt,  supra. 

And  the  same  doctrine  is  stated  in  Pennsylvania, 
in  Mason  v.  Mason,  181  Pa.  161,  and  Bean  v.'Bean,  11 
Lane.  Bar,  138. 

But  in  Johnson  v.  Johnson,  86  Phlla.  Leg.  Int.  70, 
it  was  held  that  a  decree  of  divorce  will  not  be 
disturbed  on  appeal  where  the  evidence  established 
habitual  intemperance  on  the  part  of  the  husband. 

So,  habitual  intemperance  as  a  cause  for  divorce 
must  be  continued  for  one  year  under  the  Califor- 
nia statute,  and  a  divorce  cannot  be  granted  in  the 
absence  of  a  finding  of  [such  continuance.  Dunn 
V.  Dunn,  82  Cal.  178. 

And  in  Rose  v.  Etose,  0  Ark.  507,  it  wa?  held  that 
to  dissolve  a  marriage  on  the  ground  of  drunken- 
ness it  must  be  habitual  drunkenness  existing  over 
a  period  not  less  than  one  year,  and  must  be  such 
as  to  render  the  marital  state  Intolerable. 

And  to  warrant  a  divorce  upon  the  ground  of 
three  years  of  habitual  drunkenness,  under  the 
l^ew  Hampshire  statutes,  it  must  appear  that  the  11- 
beiant  had  a  legal  domioil  in  the  state  forfthe 
^whole  of  the  three  years^during  which  the  drunk- 
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enness  existed.    Batchelder  v.  Batchelder,  14  N.  H. 
880. 

So,  the  Massachusetts  statute  makes  gross  and 
confirmed  habits  of  intoxication  contracted  after 
marriage  a  ground  for  divorce.  Blaney  v.  Blaney, 
128  Mass.  a». 

And  to  make  out  a  cause  for  divorce  upon  the 
ground  of  habits  of  intoxication  such  habits  must 
not  only  have  been  gross  and  confirmed,  but  they 
must  bave  been  contracted  since  the  marriage,  and 
if  they  were  contracted  before  the  marriage,  al- 
though not  known  to  the  other  party  until  after- 
wards, there  would  be  no  cause  for  divorce.  Lyster 
v.  Lyster,  111  Mass.  827. 

And  in  order  to  warrant  a  divorce  under  Mich. 
Com  p.  Laws.  6  3227,  providing  therefor  when  either 
party  thereto  becomes  an  habitual  drunkard,  the 
party  must  have  become  an  habitual  drunkard  af- 
ter marriage,  unless,  perhaps,  where  his  habits 
have  been  concealed  from  the  other  party's  knowl- 
edge.   Porritt  V.  Porrltt,  18  Mich.  140. 

And  neither  the  question  whether  the  husband 
had  been  guilty  of  cruel  and  abusive  treatment 
short  of  extreme  cruelty  towards  the  wife,  nor 
whether  he  had  habits  of  intoxication,  however 
gross  and  confirmed,  contracted  before  marriage, 
is  in  issue  on  a  libel  by  a  wife  against  a  husband  for 
divorce  from  bed  and  'board  on  the  ground -of  ex- 
treme cruelty  and  gross  and  confirmed  habits  of 
Intoxication  since  marriage,  and  where  such  libel 
is  dismissed,  evidence  of  cruelty  and  Intoxication 
prior  to  the  date  of  such  libel  Is  admissible  on  the 
subsequent  libel  brought  by  the  husband  against 
the  wife  for  desertion.    Lyster  v.  Lyster,  supra. 

So.  proof||of  a  confirmed  habit  of  drunkenness 
prior  to  the  period  defined  in  Minn.  Oen.  Stat.  1878. 
chap.  62,  S  6.  authorizing  divorces  for  habitual 
drunkenness  for  the  space  of  one  year  immediately 
preceding  the  filing  of  the  complaint,  Is  admissi- 
ble as  evidence  bearing  upon  the  issue,  but  the 
statute  cannot  be  construed  to  allow  a  divorce  for 
habitual  drunkenness  during  any  period  prior  to 
the  year  Immediately  preceding  such  filing.  Rey- 
nolds V.  Reynolds,  44  Minn.  132. 

And  a  divorce  will  not  be  granted  under  that  act 
where  no  evidence  is  presented  on  the  part  of  the 
plaintiff  of  the  drunkenness  of  the  defendant  sub- 
sequent to  her  separation  from  him  about  a  year 
and  a  half  prior  to  the  commencement  of  the 
action,  and  the  defendant's  testimony  tends  to  show 
that  for  the  last  half  year  preceding  the  commence- 
ment of  the  action  he  had  stopped  drinking  alto- 
gether.   Ibid. 

b.  What  constitutes  drunkenness. 
The  habitual  use  of<opiates  the  tendency  of  which 
is  to  render  the  user  careless,  reckless,  untruthful, 
29 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  New  London 
County  in  favor  of  defendant  in  an  action 
brought  to  procure^a  divorce.    Affirmed. 

The  court  below  made  a  finding  of  facts  as 
follows:  **(1)  The  plaintiff  and  defendant  in- 
termarried February  4,  1890,  and  have  one 
child,  the  issue  of  such  marriage,  a  boy  four 
years  of  a^e.  (2)  The  plaintiff  and  defendant 
were  marned  at  Norwich,  and  since  their  mar- 
riage have  lived  in  New  London.  (8)  For  a  pe- 
riod of  two  years  prior  to  the  date  of  the  com- 
plaint, the  defendant  was  accustomed  to  use 
intoxicating  liquors  more  or  less.  About  once  in 
three  weeks  he  became  intoxicated,  during  the 


evening,  to  such  an  extent  that  the  next  morning 
be  did  not  go  as  usual  to  his  work  at  the  store 
where  he  was  employed  as  a  clerk.  C4)  May  18, 
1895,the  defendant  was  caught  in  a  compromis- 
ing situation  with  a  woman  unknown.  There 
was  no  direct  evidence  offered  of  any  overt  act 
of  adul  tery .  The  circumstances,  however,  were 
such  as  to  justify  the  inference  that  the  defend- 
ant was  then  guilty  of  adultery,  and  I  so  find. 
(5)  This  woman  was  one  employed  by  the 
plaintiff's  agents  to  lure  the  defendant  to  the 
commission  of  adultery,  and  to  the  commission 
of  the  particular  act  of  adultery  above  specified, 
for  the  purpose  of  thereby  obtaining  evidence 
upon  which  a  divorce  could  be  secured.  The 
circumstances  attending  the  employment  and 
conduct  of  this  woman  were  the  following:  (6) 
In  April,  1895,  the  plaintiff,  being  desirous  of 


and  stupid,  and  to  cause  physical  prostration  and 
undermine  and  destroy  all  the  objects  of  the  mar- 
ital relation,  does  not  constitute  drunkenness 
within  a  provision  authorizini;  a  divorce  on  that 
frround,  that  Includingr  alcoholic  intoxication  only. 
Dawson  v.  Dawson,  28  Mo.  App.  1«9. 

Thus,  a  moderate  use  of  opium,  though  operating 
sutteequently  like  intoxicating^  liquors,  is  not  within 
the  meaninflT  of  a  statute  authorizingr  divorce  for 
habitual  drunkenness.  Barber  v.  Bart)er  (Conn.)  14 
Law  Rep.  876. 

And  excessive  indulgence  in  the  morphine  habit 
is  not  a  ground  for  divorce  under  the  provisions  of 
lil.  Rev.  Stat.  chap.  40,  6 1,  permitting  a  divorce  on 
the  ground  of  habitual  drunkenness.  Youngs  v. 
Youngs,  180  111.  280,  6  L.  R.  A.  54«. 

So.  that  a  wife  has  t)ecome  a  confirmed  opium 
eater  to  the  neglect  of  her  domestic  duties  does  not 
establish  cruelty  as  a  ground  for  divorce,  which 
must  consist  of  personal  violence  or  a  reasonable 
apprehension  thereof.  Holland  v.  Holland,  4  Legal 
6az.  872. 

Drunkenness  is  not  insanity  for  which  a  di- 
vorce can  be  granted  uoder  the  provisions  of  a 
statute  giving  the  court  of  chancery  sole  cogni- 
zance to  decree  marriages  null  and  void  where 
either  of  the  parties  was  at  the  time  insane,  though 
accompanied  by  circumstances  of  fraud  on  the  part 
of  the  father  and  friends  of  the  wife  to  induce  the 
husband  to  marry.  Elzey  v.  Elzey,  1  Houst.  (Del.) 
308. 

c.  Degree  of  drunkenness  authorizing  divorce. 

Habitual  drunkenness  within  the  divorce  law 
consists  of  the  constant  indulgence  in  such  stimu- 
lants as  wine,  brandy,  and  whiskey  whereby  intoxi- 
cation is  produced,— not  the  ordinary  use,  but  the 
habitual  use;  and  the  habit  should  be  actual  and 
confirmed,  though  it  need  not  be  continuous  or 
even  of  daily  occurrence.  Mack  v.  Handy,  88  La. 
Ann.  491;  Williams  v.  Gross, 48  La.  Ann.  868. 

To  constitute  one  an  habitual  drunkard  within 
the  meaning  of  the  divorce  law  it  must  appear  that 
he  drinks  to  excess  so  frequently  as  to  constitute  a 
fixed  practice  or  habit.  Walton  v.  Walton,  84  Kan. 
105. 

Habitual  intemperance  within  the  divorce  law 
can  only  refer  to  the  persistent  habit  of  becoming 
intoxicated  from  the  use  of  intoxicating  drinks, 
thus  rendering  the  presence  of  the  party  in  the 
marriage  relation  disgusting  and  unendurable. 
Bums  V.  Burns,  18  Fla.  909. 

Frequent  and  regular  recurrence  of  excessive  in- 
dulgence in  intoxicating  drinks  constitutes  habitual 
drunkenness  amounting  to  a  ground  for  divorce. 
Golding  V.  Golding,  6  Mo.  App.  602,  Appx. 

Habitual  intemperance  as  a  ground  for  divorce 
consists  of  the  habit  of  becoming  intoxicated  from 
84  L.  R.  A. 


the  use  of  strong  drink,  and  frequent  recurrence  of 
drunkenness  proves  the  habit.  McGiU  v.  McGlll.  IP 
Fla.  841. 

Thus,  one  is  an  habitual  drunkard  within  the 
meaning  of  the  divorce  law  who  indulges  in  the 
practice  of  becoming  Intoxicated  whenever 
the  temptation  is  presented  and  the  opi>ortunity 
offered,  and  cannot  resist  the  temptation  to  drink 
to  excess  whenever  he  has  an  opportunity  to  obtain 
liquor.  Walton  v.  Walton,  i.upra:  Magahay  v. 
Magahay,  35  Mich.  210. 

And  who  makes  no  vigorous  effort  to  resist  and 
overcome  the  habitn,  or  whose  will  has  become  so 
enfeebled  by  indulgence  that  restraint  is  impos- 
sible.   Magahay  v.  Magahay,  aupra. 

And  one  who  for  a  period  of  two  years  prior  to 
the  beginning  of  an  action  for  divorce  against  him 
was  frequently  and  customarily  or  habitually  given 
to  the  excessive  use  of  intoxicating  drink,  and  had 
during  said  two  years  or  more  lost  the  power  of  the 
will,  byfrequent  indulgence,  to  control  his  appetite 
for  it,  is  an  habitual  drunkard  within  the  meaning 
of  the  divorce  act.  Richards  v.  Richards,  19  III- 
App.  465. 

So,  drunkenness  as  a  ground  of  divorce.under  the 
G^eorgia  statute,  must  be  habitual,  and  nn  allegation 
in  an  action  therefor  that  the  husband  frequently 
got  drunk  and  had  several  fits  therefrom  is  not 
sufficient.    My  rick  v.  My  rick,  67  Ga.  771. 

And  the  words  ''continued  drunkenness*'  for 
which  a  divorce  is  authorized  under  the  Rhode 
Island  statute  are  used  in  their  ordinary  sense,  and 
signify  gross  and  confirmed  habits  of  intoxication. 
Gourlay  v.  Gourlay,  16  R.  1. 706. 

And  to  warrant  a  divorce  upon  that  ground  the 
proof  should  be  sulficiently  clear  to  con^ince  the 
court  that  the  respondent's  habits  of  drunkenness 
were  confirmed,  and  that  he  was  an  habitual 
drunkard.    Ibid. 

And  the  words  '^wasting  hls^estate,"  in  Ky.  Rev. 
Stat.  890,  authorizing  a  divorce  for  confirmed  habits 
of  drunkenness  on  the  part  of  a  husband  of  not 
lees  than  one  year's  duration,  accompanied  with  a 
wasting  of  his  estate  without  any  suitable  provision 
for  the  maintenance  of  his  wife  and  children,  em- 
brace and  apply  to  a  man's  health,  time,  and 
labor  where  he  has  no  property,  they  being  neoe6> 
sary  to  the  support  of  his  family:  and  where  by 
the  confirmed  habits  of  drunkenness  he  wastes  bis 
time  and  injures  his  health  his  wife  is  entitled  to  a 
divorce.  McKay  v.  McKay,  18  B.  Mon.  8;  8huck  v. 
Shuck,  7  Bush,  806. 

So.  a  divorce  in  favor  of  a  wife  on  the  ground  of 
cruel  treatment  and  habitual  drunkenness  is  sup* 
ported  by  proof  that  after  the  marriage  he  fre- 
quently became  drunk  and  at  such  times  would 
abuse  and  mistreat  her,  and  that  he  frequeotiy 
came  home  late  at  night  and  very  drunk,  when  he 
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obtaiDing  a  divorce  from  her  husband,  went  to 
Boston,  and  there  consulted  a  lawyer,  to  whom 
she  was  recommended  by  a  friend.  This  law- 
yer advised  her  to  employ  detectives  upon  her 
husband  for  the  purpose  of  obtaining  evidence 
upon  which  the  desired  divorce  might  be  se- 
cured. She  consented,  retained  him  to  repre- 
sent her  interests,  and  left  the  whole  matter, 
including  the  procurement  of  the  necessary 
evidence,  in  his  hands,  with  full  authority  to  act 
at  his  discretion  and  in  such  manner  as  he 
thought  best  in  the  procurement  of  such  evi- 
dence, and  in  the  employment  and  use  of  de- 
tectives therefor  as  might  be  necessary.  (7) 
Pursuant  to  this  arrangement  and  authority, 
and  for  the  purposes  aforesaid,  male  detectives 
were  employed  by  said  attorney,  on  behalf  of 
the  plaintiff.     These  came  to  New  London 


from  Boston,  and  for  a  period  of  two  or  three 
weeks  shadowed  the  defendant.  At  the  end 
of  this  time  the  woman  above  referred  to  was 
in  like  manner  employed  to  act  in  concert  with 
the  other  detectives,  and  by  her  wiles  to  entice 
the  defendant  into  an  act  of  adultery,  or  into 
a  compromising  situation  from  which  the  in- 
ference of  adultery  would  be  drawn,  so  ar- 
ranged that  his  discovery  by  her  associates 
might  be  made.  (8)  She  came  to  New  London 
and  began  to  pW  her  arts  upon  the  defendant. 
In  the  course  of  a  week  or  ten  days  she  suc- 
ceeded in  making  an  assignation  with  the 
defendant  at  a  house  in  the  city  for  the  follow- 
ing evening,  that  of  May  18.  1895.  Her  asso- 
ciates having  been  duly  apprised,  arrangements 
were  made  tor  the  discovery,  which  was  made 
as  planned,  by  the  sudden  appearance  to  the 


was  boisterous,  abusive,  and  often  obscene  in  the 
presence  of  his  family,  and  that  on  some  occasions 
he  had  been  cruel  to  her  while  she  was  sick.  Mack 
v.  Haudy,  9if  La.  Ann.  481. 

And  proof  that  a  husband  is  an  habitual  drunk- 
ard, and  that  he  has  been  pullty  of  wanton  cruelty 
and  gross  personal  abuse  towards  his  wife,  entitles 
her  to  a  decree  of  separation  under  the  Louisiana 
Act  of  J 848,  chap.  57,  authorizing:  a  separation  on 
account  of  habitual  intemperance,  etc.;  but  proof 
of  habitual  intemperance  docs  not  entitle  her  to  a 
divorce  a  vinculo  matrimonii  until  two  years  after 
the  decree  of  separation,  as  a  case  of  habitual 
drunkenness  under  that  act  must  be  restricted  to 
the  same  remedy  as  the  cases  with  which  it  is  as- 
sociated.   Leake  v.  Linton,  6  La.  Ann.  S62. 

But  to  constitute  one  an  habitual  drunkard 
within  the  meaning  of  the  divorce  law  he  need  not 
be  constantly  under  the  intluence  of  intoxicating 
liquors,  and  be  may  be  one  though  there  are  inter- 
vals when  he  entirely  refrains  from  their  use. 
Walton  V.  Walton,  84  Kan.  105. 

One  may  be  addicted  to  habitual  drunken- 
ness, within  the  meaning  of  the  divorce  law,  where 
be  has  a  fixed  habit  of  frequently  getting  drunk, 
though  he  may  not  be  more  often  drunk  than 
sober,  and  though  sober  for  weeks  at  a  time. 
Brown  v.  Brown,  38  Ark.  324. 

Thus,  a  tlxed  habit  of  drinldng  to  excess  to  such 
a  degree  as  to  disqualify  the  person  from  attend- 
ing to  his  business  during  the  principal  portion  of 
the  time  usually  devoted  to  business  is  habitual  In- 
temperance within  the  divorce  law,  although  the 
person  may  during  intervals  be  in  a  position  to  at- 
tend to  bis  business  aflTairs.  Mahone  v.  Mahone,  19 
Cal.  827,  81  Am.  Dec.  81. 

And  repeated  acts  of  drunkenness,  followed  by 
occasional  spells  of  sobriety  and  moderate  drink- 
ing, when  the  habit  of  drinking  Is  so  fixed  that  the 
temptation  to  drink  cannot  be  resisted,  constitute 
habitual  drunkenness  within  the  divorce  law,  and 
where  such  excesses  on  the  part  of  the  husband 
are  of  such  a  character  as  to  render  living  with 
him  unsupportable  to  the  wife  she  is  entitled  to  a 
decree  of  separation  from  bed  and  board.  DeLes- 
dernier  v.  DeLesdemier,  45  La.  Ann.  1364. 

And  a  divorce  in  favor  of  a  wife  on  the  ground 
of  cruel  treatment  and  habitual  intemperance  is 
sustained  by  evidence  that  the  husband  often  came 
home  very  drunk,  and  that  he  frequently  staid 
away  until  midnight  and  sometimes  all  night,  and 
that  on  some  occasions  his  wife  had  to  undress 
him  and  put  him  to  bed,  and  that  he  got  his  bottle 
tllied  nearly  every  morning,  and  that  on  several 
oocasionfl  he  bad  been  refused  whiskey  on  account 
of  having  been  drunk,  and  that  he  had  once  been 
in  a  condition  closely  proximating  to  mania  a  potu^ 
though  no  witness  states  that  his  intemperance 
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had  wholly  incapacitated  him  for  business.  Wil- 
liams V.  Goss.  43  La.  Ann.  868. 

The  reason  the  law  makes  habitual  drunkenness 
a  ground  for  divorce,  however.  Is  not  alone  be- 
cause it  disqualifies  the  party  from  attending  to 
business,  but  in  part,  if  not  mainly,  because  it  ren- 
ders hira  unfit  for  the  duties  of  the  marital  rela- 
tion, and  disqualifies  him  from  properly  rearing 
and  caring  for  the  children  born  of  the  marriage. 
Richards  v.  Richards,  19  111.  App.  465. 

And  to  establish  habitual  drunkenness  within  the 
meaning  of  the  Illinois  divorce  act  it  need  not  be 
shown  that  for  a  continuous  period  of  two  years 
prior  to  the  filing  of  the  bill  the  defendant  had.a 
fixed  habit  of  drinking  to  excess  to  such  a  degree 
as  to  disqualify  him  from  attending  to  bis  business 
during  the  principal  portion  of  the  time  usually 
devoted  to  business,  as  one  may  be  an  habitual 
drunkard  and  yet  be  sober  for  days  and  weeks  to- 
gether.   Ibid, 

In  Richards  v.  Richards,  8upra,  Mahone  v.  Ma- 
hone, 8upra,  was  distinguished,  the  court  saying 
that  it  is  hardly  to  be  presumed  that  the  court  in 
that  case  intended  to  hold  that  there  could  be  no 
such  thing  as  habitual  intemperance  or  drunken- 
ness unless  it  was  indulged  in  during  the  usual 
business  bnurs  of  the  day. 

So  a  husband  who  has  a  persistent  habit  of  be- 
coming intoxicated  at  his  house  and  while  with  his 
family  is  habitually  intemperate  within  the  mean- 
ing of  the  statute  authorizing  a  divorce  on  that 
ground,  though  when  abroad  in  the  community 
transacting  business  he  is  not  habitually  intoxi- 
cated  or  intemperate.  McGill  v.  McGill,  19  Fla. 
341. 

As  to  the  effect  of  intoxication  abroad  but  not 
at  home,  see  McBee  v.  McBee,  22  Or.  829,  infra. 

And  evidence  that  a  husband  would  become 
grossly  intoxicated  three  or  four  times  a  year  for  a 
period  of  twelve  or  fifteen  years,  remaining  in  that 
condition  from  a  week  to  ten  days,  and  that  at  such 
times  he  went  or  was  sent  to  an  asylum  for  inebri- 
ates, and  that  he  could  not  resist  the  desire  to  drink 
when  it  came  upon  him  and  a  single  glass  of  liquor 
would  bring  on  ^cessive  drinking  and  gross  in- 
toxication, and  any  undue  excitement  made  him 
drink,  is  sufficient  to  justify  a  finding  that  he  had 
contracted  such  gross  a  unconfirmed  habits  of  in- 
toxication as  entitled  his  wife  toadivoi-ce  under 
the  Massachusetts  statute.  Blaney  v.  Blaney, 
126  Mass.  205. 

And  a  divorce  will  be  granted  against  a  husband 
on  the  ground  of  habitual  drunkenness  where  it 
appears  that  for  six  or  seven  years  he  had  been  in 
the  habit  of  getting  intoxicated  when  be  went  to 
the  village  averaging  once  or  twice  a  week,  and 
that  he  had  been  kuown  to  be  so  much  under  the 
influence  of  liquor  that  he  would  go  to  sleep  in 
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defendant  in  his  compromising  position  at  said 
assignation  of  two  of  the  detectives,  accom- 
panied by  the  plaintiff,  who  had  come  to  the 
scene  for  the  purpose.  (9)  No  evidence  of  anv 
other  act  of  adultery  on  the  part  of  the  defend- 
ant was  offered.  (10)  The  plaintiff  did  not 
give  to  her  said  attorney,  or  to  any  of  the  de- 
tectives employed  by  him,  any  distinct  or 
specific  authority  or  direction,  as  distinguished 
from  the  general  authority  hereinbefore  set 
out,  to  employ  said  woman  for  the  purposes 
for  which  she  was  employed,  or  to  employ 
any  woman  for  such  purpose,  and  the  plaintiff 
had  no  actual  personal  knowledge  that  the 
woman  found  with  her  husband  was  one  em- 
ployed by  her  agents  in  the  manner  in  which, 
or  for  the  purposes  for  which,  she  was  em- 
ployed.   (11)  I  find  upon  the  foregoing  facts 


that  the  defendant  was  not,  during  the  two  years 
prior  to  the  date  of  the  complaint,  habitually 
intemperate;  and  that  the  act  of  adultery  estab- 
lished by  the  evidence  was  one  brought  about 
by  the  connivance  and  procurement  of  the 
plaintiff,  acting  through  her  attorneys  or 
agents.  By  reason  of  said  facts  and  finding, 
aod  in  the  exercise  of  the  discretion  vested  in 
the  court  in  said  matter,  the  plaintiff's  com- 
plaint was  dismissed.  (12)  Upon  the  trial  the 
plaintiff  claimed  that,  upon  the  facts  the  de- 
fendant was  guilty  of  habitual  imtemperance, 
within  the  meaning  of  ^  2802  of  the  General 
Statutes;  and  that,  the  fact  of  adultery  being 
found,  the  plaintiff  was  entitled  to  a  divorce, 
since  the  evidence  did  not  establish  connivance 
on  the  part  of  the  plaintiff  within  the  meaning 
of  the  law,  and  the  facts  proved  were  not  such 


the  iMirn  and  in  the  straw  stack,  and  that  when  in- 
toxicated he  was  morose  and  URly  and  Bometimes 
brutal  and  profane  and  violent,  not  only  asrainst 
bis  family  but  the  dumb  beasts  about  bis  premises, 
and  that  he  twice  broke  furniture  and  dishes  and 
on  one  occasion  used  violence  against  his  wife 
threatening  to  drive  her  away  with  a  horse- whip, 
though  there  was  no  evidence  that  he  was  ever  so 
drunk  that  he  could  not  drive  his  team  home  and 
take  care  of  it,  and  It  appeared  that  he  was  a  good 
husband  and  father  when  sober,  and  one  of  the 
best  and  most  prosperous  farmers  in  the  neighbor- 
hood.   Berry  man  v.  Berryman,  60  Mich.  006. 

A.nd  while  occasional  drunkenness,  especially  of 
a  woman,  may  form  parts  of  the  indignities  to  the 
other  party  which  would  render  bis  condition  in- 
tolerable and  warrant  a  divorce  on  that  ground,  it 
cannot  be  held  that  one  act  of  drunkenness,  though 
accompanied  by  acts  of  indecency  probably  result- 
ing from  drunkenness,  would  make  out  a  case  for 
divorce  on  the  ground  of  habitual  drunkenness  for 
the  space  of  two  years.  Kempf  v.  Kempf,  84  Mo. 
211. 

A  man  may  drink  occasionally  to  excess,  however, 
and  yet  not  be  an  habitual  drunkard  within  the  di- 
vorce law.  Walton  v.  Walton,  34  Kan.  106;  McBee 
V.  McBee,  22  Or.  320. 

And  occasional  intoxication  is  not  habitual 
drunkenness  which  will  justify  divorce  in  a  woman 
any  more  than  it  is  in  a  man.  ^Meathe  v.  Meathe, 
88  Micb.  150. 

There  must  be  the  involuntary  tendency  to  be- 
come intoxicated  as  often  as  the  temptation  is  pre- 
sented, which  comes  from  a  fixed  habit  acquired 
from  frequent  and  excessive  indulgence.  McBee 
V.  McBee,  supra. 

Thus,  a  man  living  in  the  country  who  only  drank 
when  he  happened  to  come  to  town,  which  was 
generally  on  business,  and  then  not  always  to  ex- 
cess, and  who  seldom  carried  liquor  home,  and 
became  grossly  drunk  on  only  a  few  occasions  for 
years,  and  was  a  sober  man  in  his  family  and  at 
home  except  on  such  occasions,  is  not  addicted  to 
habitual  gross  drunkenness  within  the  meaning  of 
the  Oregon  divorce  law.    Ibid. 

And  evidence  tending  to  show  that  on  a  few 
occasions  a  wife  had  l)een  so  much  under  the  influ- 
ence of  liquor  as  to  becdtne  noticeable  on  that  ao. 
count  will  not  Justify  a  divorce  for  habitual  drunk- 
enness In  favor  of  the  husband  where  the  evidence 
of  her  intoxication  comes  mostly  from  him  and  his 
relatives,  while  her  neigh txirs,  some  of  whom  were 
intimate  with  her,  testify  that  they  had  never  seen 
her  under  the  influence.of  liquor  and  did  not  know 
that  she  drank,  and  it  appears  that  she  managred 
her  household  affairs  neatly  and  in  order,  and  that 
her  husband  had  such  ooofldenoe  in  her  prudence 
and  economy  that  he  each  week  handed  over  to  her 
a  stated  allowance  for  housekeeping  expenses  in- 
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creasing  it  as  he  prospered  in  business,  leaving  the 
expenditure  entirely  to  her  Judgment.  Meathe  v. 
Meathe,  supra. 

8ee  also  the  principal  case  supporting  tAiis  doc- 
trine. 

d.  Proceedings  and  proof. 

An  allegation  in  an  action  for  divorce  for  habit- 
ual diunkenness  in  the  language  of  the  statute  is 
sufficient  without  setting  forth  the  acts  constitut- 
ing the  habit.  Home  v.  Home,  1  Tenn.  Ch.  260; 
Brown  v.  Brown,  88  Ark.  824;  Burns  v.  Burns,  13 
Fla.  800. 

As  the  language  of  the  statute  can  only  refer  to 
the  persistent  habit  of  intoxication  from  the  use  of 
strong  drinks,  thus  rendering  the  presence  of  the 
party  in  the  marital  relation  disgusting  and  intol- 
erable.   Burns  v.  Bums,  supra. 

And  the  failure  to  allege  that  the  defendant  was 
disqualified  by  the  use  of  intoxicating  drinks  a 
greater  portion  of  the  time  from  properly  attend- 
ing to  business,  or  that  his  conduct  inflicted  mental 
anguish  upon  the  plaintiff,  is  not  fataL  Reading 
V.  Reading,  06:Cal.  4. 

And  a  complaint  and  finding  in  an  acUon  for  di- 
vorce upon  the  ground  of  habitual  intoxication  are 
not  defective  where  they  set  forth  in  the  language 
of  the  Code  habitual  intemperance  to  the  degree 
which  causes  great  mental  anguish  upon  the  part 
of  the  plaintiff.  In  not  stating  the  extent  of  such 
intoxication,  and  the  acts  done  by  the  husband 
while  incapacitated  tending  to  cause  such  mental 
anguish,  and  showing  that  they  were  reasonably 
sufficient  to  bring  .about  such  result.  Forney  v. 
Forney,  80  CaJ.  628. 

8o,  an  allegation  in  an  action  for  divorce  that  the 
defendant  disregarding  his  duties  as  a  husband 
toward  the  plaintiff  bad  been  guilty  of  habitual  In- 
temperance is  sufficient  in  the  absence  of  a  demur- 
rer on  the  ground  of  uncertainty.  Reading  v. 
Reading,  supra. 

And  in:  My  rick  v.  Myrick,  87  Ga.  771,  the  court 
stated  as  one  of  its  reasons  for  holding  an  allega- 
tion of  drunkenness  as  a  cause  for  divorce  insuffi- 
cient, that  it  waslnot  in  the  language  of  the  statute. 

But  aeneral  testimony  that  the  libelee  in  a  divorce 
suit  is  an  habitual  drunkard  lis  not  sufficient  to 
warrant  the  granting  of  a  divorce;  the  facts  must 
be  given  in  detail  so  that  the  court  may  Judge 
whether  or  not  they  amount  to  habitual  drunken- 
ness.   Batohelder  v.  Batohelder,  14  N.  H.  880. 

And  a  statement  by  a  witness  in  an  action  for 
divorce  upon  the  ground  of  habitual  drunkenness 
that  the  defendant  was  an  habitual  drunkard  is  a 
statement  of  a  conclusion  of  law  of  which  the  wit- 
ness is  not  the  Judge,  and  amounts  to  nothing  if 
the  facts  shown  do  not  Justify  the  opinion. 
Home  V.  Home,  1  Tenn.  Cb.  260. 

And  evidence  of  experts  and  family  acquaint- 
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as  to  constitute  a  bar  to  her  complaint.  The 
plaintiff  claimed  that  although  there  was  col- 
lusion between  the  detectives  and  the  woman, 
yet  as  the  plaintiff  had  no  knowledge  of  it  she 
was  not  affected  by  it,  and  not  thereby  barred 
from  obtaining  a  divorce." 

Messrs.  Donald  G.  Perkins  and  Wil- 
liam Belcher*  for  appellant: 

The  facts  found  constituted  habitual  intem- 
perance within  the  meaning  of  the  statute. 

Standard  Diet.  Habitual;  Com.  v.  Whitney, 
5  Gray,  86;  Com.  v.  McKamee,  112  Mass.  286: 
5  Am.  &  Eng.  Enc.  Law,  p.  807. 

The  fact  that  the  defendant  attended  his 
business  quite  regularly,  and  was  drunk  usu- 
ally out  of  business  hours,  does  not  prevent  it 
from  being  habitual  intemperance. 


Eichards  v.  Richards,  19  III.  App.  405 

What  constitutes  habitual  intemperance  is  a 
question  of  law. 

1  Bishop,  Mar.  &  Div.  g  818;  Mayhew  v. 
MayhetD,  61  Conn.  234. 

The  remedy  for  adultery  is  statutory  nnd  the 
action  in  its  nature  civil,  and  the  courts  pro- 
ceed to  grant  the  remedy  in  accordance  with 
the  fixed  and  established  principles  of  law  ap- 
plicable to  it. 

Delltber  v.  Delliber,  9  Conn.  288;  Shaw  v, 
Shaw,  17  Conn.  193;  Lyon  v.  Lyon,  21  Conn. 
194;  Steele  v.  Steele,  85  Conn.  54. 

The  connivance  relied  upon  by  the  defend- 
ant as  a  bar  is  a  question  of  fact;  and  the  es- 
sential element  therein  is  not  found  by  the  trial 
court. 

The  .court  has  not  found  that  the  attorney 


ances  as  to  whether  the  defendant  is  an  habitual 
drunkard  is  not  admissible.  Goldingr  v.  GoidiDgr*  6 
Mo.  App.  002,  Appx. 

But  proof  of  firambling  by  a  husband  in  an  action 
for  divorce  on  the  ground  of  drunkenness  is  ad- 
missible in  support  of  charges  of  squandering 
money  and  debauchery.  Mack  v.  Handy,  89  La. 
Ana.  401. 

And  evidence  of  intemperance  sinoe  the  filing  of 
a  suit  for  divorce  on  that  ground  is  admissible,  not 
to  show  a  substantive  cause,  but  a  continuing 
babit.    Ibid, 

And  a  divorce  on!the  ground  of  habitual  druok- 
eoness  of  the  husband  will  not  be  refused  on  the 
ground  that  the  wife^s  testimony  that  his  habit 
was  acquired  after  marriage  was  not  corroborated 
89  required  by  Iowa  Code,  8  2222,  providing  that  no 
divorce  shall  be  granted  on  the  testimony  of  the 
plaintiff  alone,  where  the  facts  in  the  case  as  de- 
tailed by  the  other  witnesses  tend  to  show  that  the 
habit  did  not  become  habitual  until  some  years 
after  the  marriage.   Lewis  v.  Lewis,  75  Iowa,  800. 

So,  in  Crichton  v.  Crichton,  78  Wis.  60,  a  Judgment 
of  the  trial  court  denying  a  divorce  was  reversed 
upon  the  ground  that  the  unimpeached  testimony 
of  the  three  children  of  the  parties  in  support  of 
the  allegation  of  cruelty  and  habitual  drunkenness 
created  a  clear  preponderance  of  evidence  against 
its  findings. 

The  value  of  negative  testimony  in  a  divorce 
case  that  witnesses  had  not  seen  the  defendant  in 
a  state  of  intoxication  depends  upon  their  intimacy 
with  him  and  their  intelligence  and  opportunity  to 
observe,  and  is  a  question  for  the  trial  court.  Wal- 
ton V.  Walton,  34  Kan.  106. 

And  negative  evidence  by  witnesses  in  such  an 
action  that  they  had  never  seen  the  defendant  in- 
toxicated, is  not  sufficient  to  rebut  affirmative  evi- 
dence of  those  who  testify  to  having  seen  him 
drunk.    Richards  v.  Kichards,  10  Til.  App.  465. 

A  decree  of  a  circuit  court  denying  a  divorce  on 
the  ground  of  habitual  drunkenness  of  the  defend- 
ant will  not  be  disturbed  on  appeal  where  the  evi- 
dence in  the  record  is  not  such  that  the  court  can 
feel  entirely  confident  what  decree  ought  to  be 
made.    McGonegal  v.  Mc€k)negal,  46  Mich.  66. 

e.  Defenses. 

A  woman  who  marries  a  man  who  is  a  slave  to 
whiskey  and  morphine  with  knowledge  of  the  fact 
assumes  the  risk,  and  will  not  be  granted  an  abso- 
lute divorce  because  he  persists  in  their  use.  Til- 
ton  V.  Tilton,  16  Ky.  L.  Rep.  588, 

And  the  commission  of  an  act  of  adultery  is  a 
bar  to  a  divorce  on  the  ground  of  habitual  drunk- 
enness for  more  than  two  years,  and  a  wife  sued 
by  her  husband  for  divorce  on  the  ground  of  habit- 
ual drunkenness  may  recriminate  that  he  has  been 
guilty  of  adultery.  Ryan|v.  Ryan,  0  Mo.  530. 
34  L.  R.  A. 


But  the  ways  of  life  and  habits  of  speech  of  the 
parties  to  an  action  for  divorce  on  the  ground  of 
drunkenness  and  cruelty  where  such  parties  are 
unrefined  should  not  be  tried  by  the  standard  of 
cultivated  people,  but  by  the  rules  which  respect- 
able persons  of  the  same  condition  of  life  would 
substantially  acknowledge.  Kline  v.  Kline,  60 
Mich.  488. 

And  the  fact  that  a  wife  was  not  of  the  most  re- 
fined character,  and  not  always  truly  lady-like  in 
her  behavior,  and  was  at  times  when  in  anger 
guilty  of  profanity,  and  that  she  acquiesced  some- 
what in  the  drinkinff  habits  of  her  husband  and 
had  not  remonstrated  with  him  or  rebuked  him  as 
she  ought,  fiurnishes  no  excuse  for  his  abusing  her 
in  his  drunken  moods,  and  does  not  bar  her  right 
to  a  divorce  for  habitual  drunkenness.  Berryman 
V.  Berryman,  60  Mich.  606. 

So,  a  wife  is  entitled  to  a  divorce  for  habitual 
drunkenness  where  the  husband  remains  an  habit- 
ual drunkard  for  the  statutory  period  though  he 
then  ceases  to  be  one,  but  if  she  voluntarily  con- 
tinues the  marital  relation  after  he  so  ceases  she 
thereby  condones  the  offense  and  nullifies  her 
right  to  a  divorce ;  but  where  he  continues  to  be 
an  habitual  drunkard  the  offense  is  continuous, 
and  the  wife  may  break  off  at  any  time  and  estab- 
lish her  right  to  a  divorce.  Moore  v.  Moore,  41  Mo. 
App.  176. 

And  the  fact  that  a  wife  of  an  habitual  drunkaird 
continues  to  live  with  him  after  the  expiration  of 
the  statutory  period,  hoping  to  reclaim  and  reform 
him,  will  not  debar  her  from  subsequently  obtain- 
ing a  divorce  upon  the  ground  of  his  habitual 
drunkenness  where  he  persists  in  his  habit.    Ibifl. 

And  letters  from  a  wife  to  her  husband,  from 
whom  she  had  separated  on  account  of  his  habitual 
drunkenness,  filled  with  expressions  of  love  and 
interest,  and  disclosing  that  she  looked  upon  their 
interests  as  Joint  and  identical,  and  containing  no 
intimation  that  she  expected  their  marriage  to  be 
dissolved,  do  not  amount  to  a  condonation  of  the 
offense  of  drunkenness  so  as  to  bar  her  right  to 
proceed  for  divorce.    Ibid, 

And  a  meeting  between  a  husband  and  wife  who 
liad  separated  on  account  of  his  habitual  drunken- 
ness, and  an  understanding  between  them  that  he 
was  to  furnish  her  a  designated  sum  of  money  per 
month  and  deed  her  some  property  and  stop  drink- 
ing, and  kind  and  affectionate  letters  written  to 
him  by  herin  pursuance  of  such  an  atrreement,  do 
not  amount  to  a  condonation  of  the  offense  of  ha- 
bitual drunkenness  which  will  bfur  her  action  for  di- 
vorce, where  he  fails  to  carry  out  the  arrangement 
and  continues  his  habits  of  Intoxication.    Ibid. 

So,  a  wife  who  dismisses  an  action  for  divorce 
upon  the  agreement  of  her  husband  to  convey  cer- 
tain property  to  her  and  toal)8tain  from  the  use  of 
intoxicating  liquor  need  not,  after  his  breach  of 
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employed  the  woman,  or  knew  that  she  was 
employed;  and  even  though  it  may  be  claimed 
that  the  authority  to  him  to  act  in  his  discre- 
tion was  broad  enough  to  authorize  him  to  em- 
ploy a  woman  for  that  purpose,  still  the  fact 
must  be  found  that  he  did  employ  the  woman 
or  authorize  it,  otherwise  there  is  a  break  in 
the  line  of  authority  from  the  plaintiff. 

Quinebavg  Bank  v.  Brewster,  30  Conn.  564; 
2  Bishop,  Mar.  &  Div.  §S  ^.  7.  9;  Wihon  v. 
Wilson,  154  Mass.  195,  12  L.  R.  A.  524;  Bob- 
bijisY.  Bobbins,  140  Mass.  581,  54  Am.  Kep. 
488. 

Messrs.  Brandegee,  Noyes,  As  Brande- 
g^ee,  for  appellee: 

Habitual  intemperance  is  a  "condiiion" 
founded  upon  facts,  evidenced  solely  by  testi- 
mony, and  in  each  individual  case  to  be  deter- 


mined by  the  trial  court  upon  the  evidence  be- 
fore it 

In  the  case  of  Tntmpy  v.  Trumpy,  43  Conn. 
278,  this  court  refused  to  review  a  decision  of 
the  trial  judge  upon  this  precise  question. 

Connivance  of  the  attorney  was  a  bar  to  the 
principals  obtaining  ai  divorce,  procured  by 
means  of  such  connivance. 

We  claim  it  to  be  contrary  to  public  policy 
that  a  divorce  should  be  granted  in  this  state 
upon  the  testimony  of  sneaks  and  panders  .for 
a  marital  offense  brought  about  by  their  own 
criminal  conduct,  and  while  acting  as  agents 
and  attorneys  of  the  petitioner. 

Divorce  in  this  state  is  not  a  matter  of  right, 
but  of  grace. 

It  cannot  be  had  by  the  procurement  or  con- 
sent of  the  parties;  it'is  only  granted  upon  such 


the  promise  to  abstain  from  the  babit  of  drunkea- 
neas,  convey  back  the  property  In  order  to  kIvc  her 
a  standinfir  in  court  in  a  subsequent  actiOD  for  di- 
vorce upon  tbe  same  ground.  Lewis  v.  Lewis,  75 
Iowa,  :iOO. 

And  where  such  agreement  is  reduced  to  writing, 
but  the  agreement  to  abstain  was  inadvertently 
omitted,  such  agreement  should  be  regarded  as 
part  of  the  settlement;  and  where  he  subsequently 
breaks  his  promise  to  abstain,  parol  evidence  is  ad- 
missible in  a  new  action  for  divorce  upon  tbe  same 
ground  to  show  the  real  condition  ot  the  agreement 
and  that  such  agreement  was  not  a  bar  to  the  new 
action.    Ibid. 

t.  Incidents  and  efftcta. 

The  court  in  granting  a  divorce  exercises  a  dis- 
cretion in  awarding  the  custody  of  minor  children 
having  regard  to  the  condition  and  fitness  of  the 
parents  and  the  interests  of  the  children,  the  power 
l)eing  resented  to  alter  or  modify  its  decree  in  this 
respect,  and  it  will  interfere  for  the  due  protection 
and  education  of  children,  with  the  ordinary  rights 
of  parents  as  natural  guardians, where  the  father  is 
guilty  of  gross  ill  treatment  or  cruelty  or  in  a  con- 
stant habit  of  drunkenness,  or  otherwise  acts  in  a 
manner  injurious  to  their  moral  interests.  McGill 
V.  McGlll,  19  Fla.  341. 

And  a  decree  of  divorce  against  a  wife  on  the 
charge  of  habitual  drunkenness,  awarding  to  her 
the  care,  custody,  nurture,  and  education  of  two 
minor  children,  will  not  be  reversed  on  appeal 
where  they  were  of  the  age  which  especially  de- 
mands a  mother's  care,  unless  it  affirmatively  ap- 
pears in  tbe  record  that  there  was  no  evidence  of 
the  unfitness  of  the  father  to  take  charge  of  them, 
and  it  will  be  assumed  that  if  the  mother's  habits 
of  drunkenness  are  continued  and  the  father  should 
appear  to  l>e  a  proper  person  to  have  charge  of 
them  the  court  would  modify  its  order  and  give  him 
the  custody  after  they  had  passed  the  age  demand- 
ing a  mother's  care.  Brandon  v.  Bradon,  14  Kan. 
342. 

So,  a  woman  is  entitled  to  dower  under  the  Maine 
Act  of  1838.  chap.  342,  providing  for  a  divorce  from 
her  husband  on  tbe  ground  that  he  had  become  a 
confirmed  habitual  drunkard,  but  the  statute  has 
no  retroactive  effect.    Curtis  v.  Hobart,  41  Me.  230. 

And  where  at  tbe  time  of  the  marriage  the  wife 
has  a  stock  in  trade  which  by  the  joint  industry  of 
herself  and  her  husband  Is  increased,  the  stock  thus 
created  is  community  property,  but  on  the  i*epara 
tlon  of  the  property  between  them  on  suit  for 
divorce  by  the  wife  for  habitual  drunkenness  of 
the  husband,  it  is  chargeable  with  the  value  of 
the  stock  which  she  had  on  hand  at  the  time  of  the 
marriage.  Werner  v.  Kells",  ft  La.  Ann.  60. 
34  L.  R.  A. 


n.  Drunkenness   as  affecting  cruel   and  inhuman 

treatment 

a.  Drunkennet^s  as  cruelty. 

Drunkenness  is  not  by  itself  sufficient  to  entitle  a 
party  to  a  divorce  upon  the  ground  of  cruelty  and 
inhuman  treatment.  Anonymous,  17  Abb.  N.  C.  281; 
Mason  v.  Mason,  1  Edw.  Ch.  278. 
d  And  the  mere  unhappinessof  an  ill-assorted  mar- 
riage, or  the  destruction  of  domestic  comfort  by 
the  vice  of  drunkenness,  is  not  suflicient  to  war- 
rant a  Judicial  separation  on  that  ground.  Hudson 
V.  Hudson,  3  Swab.  &  T.  314,  33  L.  J.  Mat,  N.  8.  5, 9 
Jur.  N.  S.  1302, 9  L.  T.  N.  S.  579, 12  Week.  Rep.  218. 

And  adulterous  conduct  which  fails  short  of 
actual  adultery,  and  excessive  drinking  which  does 
not  amount  to  habitual  intemperance  within  the 
divorce  law,  do  not  constitute  a  cause  of  action  for 
divorce  for  extreme  cruelty,  as  in  a  legal  sense  ex- 
treme cruelty  must  be  something  different  from 
any  other  cause  for  divorce,  and  constitute  a  sepa- 
rate and  distinct  cause  of  action.  Haskell  v.  Has- 
kell, 54  Cal.  2«2. 

So.  drunkenness,  though  accompanied  by  acts  of 
considerable  violence,  is  not  a  ground  for  a  decree 
of  Judicial  separation,— especially  where  the  real 
ground  for  an  application  is  that  the  husband 
wishes  to  get  rid  of  a.drunken  wife.  Soott  v.  Scott* 
29  L.  J.  Mat.  N.  S.  64. 

And  a  party  to  a  marriage  is  not  obliged  to 
suffer  two  years  of  extreme  and  repeated  cruelty 
before  obtaining  a  divorce  for  that  cause  because 
the  cruelty  is  caused  by  habitual  intemperance  and 
the  statute  provides  lor  divorce  on  the  ground  of 
habitual  drunkenness  for  the  space  of  two  years. 
Harman  v.  Harman,  16  III.  85. 

So,  drunkenness,  though  repeated,  cannot  t>e 
considered  as  warranting  a  divorce  on  the  ground 
of  indignities  rendering  the  condition  of  tbe  in- 
jured party  intolerable,  where  the  statute  also  pro- 
vides for  divorce  on  the  ground  of  habitual  drunk- 
enness for  two  years.    Kempf  v.  Kempf,  34  Mo.  211. 

And  excessively  vicious  conduct  on  the  part  of  a 
wife  which  will  warrant  a  divorce  within  the  mean- 
ing of  the  statute  is  not  established  by  proof  that 
she  had  become  addicted  to  the  habit  of  occasional 
intoxication,  and  of  family  broils  and  coarse,  re- 
volting language  on  her  part  upon  these  occasions, 
nnd  that  she  had  on  several  occasions  offered  per- 
sonal violence  to  her  bust)and  while  intoxicated 
when  he  Interfered  t)etween  her  and  his  mother, 
and  of  reprehensible  methods  reaprted  to  by  her  to 
procure  liquor  to  gratify  her  thirst  Shutt  v. 
Shutt,  71  Md.  198. 

b.  Drunkenness  connected  with  enielty. 

The  right  of  a  wife  to  relief  Is  not  affected  by  the 
fact  that  conduct  on  the  part  of  her  husband  en- 
titling her  to  a  divorce  for  cruelty  of  treatment 
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terms,  by  such  courts,  and  upon  such  consid- 
erations, as  the  state  sees  fit. 

It  is  the  lefi^al  dissolution  of  that  status  which 
is  begun,  continued,  and  ended  solely  under 
the  supervision  of  the  state. 

The  language  of  our  statute  was  intended  to 
reserve  to  the  court  a  * 'sound  discretion"  to 
withhold  a  divorce,  even  in  a  case  proved, 
where  public  policy  is  opposed  to  its  being 
granted. 

Butcher  v.  Dutcher,  39  Wis.  ftSl;  Trumpy 
V.  Trumpy,  supra;  Morrison  v.  Morrison^  186 
Mass.  310;  Sparhawk  v.  Spar/iaiok,  120  Mass. 
392;  Hunt  v.  Hunt,  72  N.  Y.  228,  28  Am. 
Rep.  129;  SewallY.  Seioall,  122  Mass.  161,  23 
Am.  Rep.  299. 

The   exercise   of   such    discretion,    unless 


abused,  will  not  be  re- 


plain  ly  and  palpably 
viewed  by  this  court. 
Chapman  v.  Loomis,  86  Conn.  460. 

Andrews,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Habitual  intemperance,  as  a  cause  for  which 
a  divorce  might  be  granted,  was  first  named  in 
this  state  by  a  statute  enacted  in  1848,  where  it 
was  coupled  with  intolerable  cruelty.  Pre- 
ciselj^  what  constitutes  habitual  intemperance, 
within  the  meaning  of  that  statute,  it  is  not 
easy  to  define.  It  may,  however,  be  safely  as- 
sumed that  the  purpose  of  the  act  was  not 
primarily  to  promote  temperance  or  to  reform 
the  offender,  but  to  preserve  the  peace,  com- 
fort, safety,  happiness,  and  prosperty  of  the 


was  the  result  of  intemperance.    Bowie  v.  Bowie, 

3  Md.  Ch.  51;  McVickar  v.  MeVickar,  46  N.  J.Bq.  49a 

Unless  the  wife  was  induoed  to  consent  to  the 

habitual  drunkenness.     McVickar  v.  McVickar, 

In  McVickar  v.  McVickar, «ipr<i,  Laing  v.  Laing, 
21  N.  J.  Eq.  248,  infra^  was  distlnsruisbed,  the  court 
sayinK  that  it  is  a  question  of  deffree  to  be  deter- 
mined upon  the  facts  of  each  case,  and  that  in  its 
opinion  acts  of  cruelty  so  often  repeated  as  in  this 
case  would  have  induced  the  chancellor  If  they  had 
•  existed  in  that  case  to  have  (granted  a  divorce. 

The  fact  that  the  cruelty  of  a  husband  towards 
his  wife  which  will  Justify  a  divorce  was  caused  by 
a  frenzy  of  intoxication  is  no  mltiiration  of  the 
olfensc  where  habitual  drunkenness  is  itself  a  suffi- 
cient ground  for  divorce.    Lee  v.  Lee,  .3  Wash.  888. 

And  acts,  langruage,  or  conduct  which  would 
amount  to  cruelty  within  the  meaninfr  of  the  stat- 
ute providing  for  divorce  on  that  ground  would 
be  aggravated  and  not  excused  by  intoxication,— 
especially  if  it  were  excessive  and  habitual.  Camp 
V.  Camp,  IB  Tex.  528,  dielum. 

So.  acts  of  violence  by  a  husband  toward  his  wife 
considered  in  the  aggregate  and  in  connection  with 
other  misconduct,  such  as  drunkenness,  may  be 
sufficient  to  warrant  a  dissolution  of  the  marriage 
on  the  ground  of  cruelty,  though  »*ach  act  of  vio- 
lence taken  alone  might  not  constitute  cruelty. 
Power  V.  Power,  11  Jur.  N.  8.  800,  4  Swab.  &  T.  173, 
34  L.  J.  Mat.  N.  8. 187,  18  Week.  Rep.  1113. 

And  cruelty  upon  the  part  of  a  busband  towards 
an  amiable  and  inoffensive  wife  while  drunk  is  a 
ground  for  divorce,  though  he  was  good  natured 
and  kind  when  sober  and  pleased.  Lockridge  v. 
Lockridge,  3  Dana,  28,  28  Am.  Dec.  52. 

And  Intemperance  on  the  part  of  a  wife  which 
entirely  deprives  her  of  power  to  control  her  pas- 
sions and  puts  her  in  such  a  state  of  mind  that  she 
is  in  the  habit  of  assaulting  her  husband,  is  a 
ground  for  a  Judicial  separation  in  his  favor,  where 
their  difficulties  were  the  consequence,  and  not  the 
cause,  of  her  intemperance.  White  v.  White,  1 
Swab,  ft  T.  682,  6  Jur.  N.  8.  28, 1  L.  T.  N.  R.  197. 

And  see  also  Mack  v.  Handy,  Leake  v.  Linton, 
and  Williams  v.  Ooss,  9upr(L,  I.  c. 

But  a  wife  is  not  entitled  to  divorce  and  alimony 
on  the  ground  of  barbarous  and  inhuman  treat- 
ment endangering  her  life  because  the  husband^s 
conversations  and  deportment  were  not  always 
characterized  by  tbe  delicacy  and  tenderness  which 
might  Xye  expected  of  a  prudent  and  affectionate 
husband,  and  during  occasional  paroxysms  of 
passion  produced  or  aggravated  by  the  use  of  ar- 
dent spirits  he  was  sometimes  vulgar,  profane,  and 
boisterous.    Bc-ggess  v.  Boggess,  4  Dana,  808. 

And  tbe  use  of  abusive  language  to  a  wife  by  a 
husband,  and  habits  of  constant  intoxication,  do 

not  amount  to  legal  cruelty.    C v.  C ,  28  Bng. 

L.  &  Eq.  608. 
54  L.  R.  A. 


And  habits  of  profanity  upon  the  part  of  a  hus- 
band towards  his  wife  furnish  no  ground  for  a  di- 
vorce, though  when  taken  In  connection  with  in- 
dulgence in  habits  of  intoxication  they  nmy  be 
considered  as  giving  color  to  his  conduct.  Powers 
V.  Powers,  20  Neb.  529. 

So,  habitual  drunkennete  accompanied  by  annoy- 
ances and  extraordinary  conduct  on  the  part  of  a 
husband  does  not  constitute  cruelty  Justifying  a 
divorce  where  he  is  not  charged  with  acts  of  vio- 
lence or  with  having  threatened  violence.  Brown 
V.  Brown,  L.  R.  1  Prob.  ft  Dlv.  46. 

And  illtreatment  of  a  wife  by  a  husband  during 
spells  of  inebriation  and  proceeding  from  it  will 
not  Justify  a  divorce  In  the  absence  of  evidence 
of  a  fixed  purpose  on  his  part  to  treat  her  amiss,  or 
that  he  no  longer  entertained  affection  for  her. 
Brown  v.  Brown,  88  Ark.  824. 

And  a  single  blow  given  in  a  fit  of  passion  or  in  a 
drunken  spree  when  reason  was  dethroned  but 
subsequently  repented  of  does  not  amount  to  ex- 
treme cruelty  warranting  a  divorce,  and  would  not 
amount  to  it  in  many  situations  and  circumstances 
of  life  even  if  repeated  several  times  in  the  course 
of  a  few  years.    Laing  v.  Laing,  21  N.  J.  Eq.  248. 

Nor  is  a  charge  of  cruelty  of  treatment  by  a  wife 
of  her  husband  in  the  sense  of  bodily  harm  or 
serious  danger  to  his  health  supported  by  proof 
that  she  had  acquired  habits  of  intoxication,  and 
of  occasional  outbreaks  of  passion  and  violence, 
but  that  such  outbreaks  never  occurred  except 
when  she  was  under  the  influence  of  drink  and 
without  self-control,  and  that  the  only  personal 
violence  offered  occurred  on  two  or  three  occasions 
when  he  interposed  between  her  and  his  mother 
who  lived  in  the  bouse  with  them.  Shutt  v.  Shutt, 
71  Md.  193. 

Nor  will  a  divorce  in  favor  of  a  husband  against 
his  wife  for  adultery  be  denied  on  account  of  the 
cruelty  of  the  husband  where  the  wife*s  drunken 
habits  were  the  cause  of  the  husband^s  violence. 
Pearman  v.  Pearman,  1  Swab,  ft  T.601, 29  L.  J.  Mat. 
N.  S.  54,  8  Week.  Rep.  274. 

So,  that  a  husband  had  become  almost  an  habitual 
drunkard  for  a  few  months,  and  that  he  neglected 
to  provide  for  his  wife  and  family,  do  not  consti- 
tute cruel  and  inhuman  treatment  for  which  a  di- 
vorce can  be  had.    Camp  v.  Camp,  18  Tex.  528. 

And  occasional  sallies  of  passion  or  rudeness  of 
language  and  conduct  tending  to  wound  the  moral 
and  mental  feelings  caused  by  indulgence  in  intox- 
icating liquors  or  other  causes,  does  not  amount  to 
legal  cruelty  within  the  meaning  of  the  divorce 
law,  so  long  as  bodily  harm  is  not  threatened  and 
there  is  nothing  to  create  serious  apprehension  of 
personal  injury  or  danger.  Mason  v.  Mason,  1  Bdw. 
Ch.  278. 

And  see  also  Bolland  v.  Holland,  mivra^  L  b. 

Mere  intemperance  in  a  husband^s  habits,  harsh- 
ness of  manner,  and  indecency  of  conduct  are  not 
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DonoffeudiDg  party,  and  of  the  family  of  which 
they  are  together  the  members  and  parents. 
Id  a  note  upoD  this  statute,  left  by  the  late 
Chief  Justice  Church,  he  said:  "The  habitual 
use  of  iDtoxicating  liquor,  though  producing 
excitement,  will  not  justify  a  divorce.  The 
habit  must  be  so  gross  as  to  produce  suffering 
or  want  in  the  family  to  a  degree  which  can- 
not be  reasonably  borne."  We  are  not  aware 
that  any  court  m  this  state  has  attempted  to 
define  these  words.  The  expression  is  one  of 
those  terms  which,  like  the  expression  "in- 
tolerable cruelty,"  often  arise  in  the  law,  and 
which  cannot  well  be  defined  in  advance. 
They  must  be  applied  by  the  trior  to  cases  as 
they  arise,  by  inclusion  or  exclusion,  and  the 
existence  of  the  condition  in  question  decided 
as  a  matter  of  fact.    The  language  of  the  stat- 


utes in  other  states,  by  which  the  use  of  spirit- 
uous liquors  is  made  a  cause  for  divorce,  is  so 
divergent  as  to  afford  but  little  aid  in  the  con- 
struction of  our  own.  In  California  it  has- 
been  held  that  a  fixed  habit  of  drinking  to  ex- 
cess, to  such  a  degree  as  to  disqualify  a  person 
from  attending  to  his  business  during  the 
principal  portion  of  the  time  usually  devoted 
to  business,  is  such  "habitual  intemperance'' 
as  is  made  a  ground  of  divorce.  Mafione  v. 
Mahone,  19  Cal.  626, 81  Am.  Dec.  91.  '  'Habit- 
ual intemperance"  is  a  condition,  and  ^when 
any  person  gets  into  that  condition  he  is  said 
to  be  "habitually  intemperate."  These  latter 
words  are  frequently  used  in  policies'of  insur- 
ance, and  in  various  cases  arising  on  such  pol- 
ices these  words  have  been  the  subject  of  ju- 
dicial discussion.     In  the  case  of  Northwesterly 


sufficient  to  warrant  a  divorce  for  cruelty;  there 
must  besometblDK  more  than  mere  injury  to  a  per- 
son's sensibility  or  sense  of  delloacy.  Waskam  v. 
Waskam,  81  Miss.  154. 

Thouirh  tbe  propensity  to  drink  to  Intoxication  is 
not  of  itself  a  ground  for  separation,  however  if 
the  consequences  of  intoxication  produce  bodily 
Injury  or  endanffer  the  wife's  personal  safety  the 
court  will  interfere.    Mason  v.  Mason,  supra. 

And  bodily  injury  inflicted  on  a  wife  by  her  hus- 
band while  sufferinK  from  attacks  of  delirium  tre- 
mens is  a  sufficient  Kround  for  judicial  separation 
where  the  court  is  sadsfled  that  though  the  acute 
disorder  may  have  subsided,  the  wife  could  not  co- 
habit with  him  without  incurrlnur  grreat  peril  of  a 
renewal  of  such  bodily  injury.  Marsh  v.  Marsh,  88 
L.  J.  Mat.  N.  8. 18, 1 8wab.  &  T.  812, 5  Jur.  N.  8. 46. 

And  a  decree  for  alimony  will  be  made  where  it 
appears  that  the  husband  had  for  several  years  In- 
dulgred  in  the  use  of  intozicatinff  liquors  to  such  an 
extent  as  to  have  produced  repeated  attacks  of  de- 
lirium tremens  during  which  he  became  very  vio- 
lent by  reason  of  which  the  wife  had  been  compelled 
on  one  occasion  to  ffo  to  a  neighbor's  house;  re- 
maining all  night,  and  upon  her  return  he  assaulted 
her  with  a  stick  and  kicked  at  her,  conducting  him- 
self in  a  violent  manner,  where  she  swears  that  she 
was  apprehensive  of  further  iUtreatment,  though 
this  was  the  first  instance  in  which  he  had  ever 
struck  her.  Rodman  v.  Rodman,  20  Orant,  Ch.  (U. 
C.)428. 

So,  the  fact  that  a  husband  had  become  very  in- 
temperate and  while  under  the  influence  of  liquor 
treated  his  wife  in  a  cruel  and  barbarous  manner, 
sometimes  ejecting  her  from  his  premises  and  at 
other  times  using.toward  her  the  most  vulgar  and 
otfenaive  language  and  making  false  accusations 
against  her,  entitles  the  wife  to  a  divorce  upon  the 
ground  of  inhuman  treatment.  Allen  v.  Allen,  81 
Ho.  479. 

And  that  a  man  had  been  in  the  habit  of  becom- 
ing intoxicated  at  frequent  intervals  and  so  remain- 
ing for  a  period  of  several  days  together,  during 
which  he  was  extremely  abusive  and  insulting  to 
his  wife,  accusing  her  of  infidelity  without  cause, 
and  frequently  threatening  her  with  violence,  and 
on  one  occasion  violently  assaulting  her,  and  sev- 
eral times  endeavoring  to  commit  suicide,  justifies 
a  decree  of  divorce  on  the  ground  of  cruelty.  Lee 
V.  Lee,  8  Wash.  289. 

And  evidence  that  the  defendant  was  habitually 
intoxicated  and  was  quarrelsome  and  profane  and 
dangerous  while  in  that  condition,  and  that  he  had 
used  profane  and  abusive  language  towards  his 
wife  and  threatened  to  inflict  personal  violence 
upon  her,  and  had  endeavored  to  execute  his  threats 
by  chasing  her  and  attempting  to  strike  her  with  a 
chair,  and  had  on  several  occasions  kicked  her,  es- 
84  L.  R.  A. 


tablishes  a  case  of  legal  cruelty  which  will  entitle- 
her  to  a  divorce.    Hughes  v.  Hughes,  19  Ala.  807. 

And  a  complaint  in  such  an  action  charging 
the  defendant  with  habitual  intoxication  and  vio- 
lence resulting  therefrom  as  evidenced  by  threats 
and  abuse,  and  alleging  his  use  of  abusi^'e  language 
towards  his  wife  compelling  her  through  fear  to 
seek  safety  in  quitting  his  presence,  and  threats  of 
persona]  violence  such  as  would  endanger  her  per- 
sonal safety,  and  specifying  particular  instances  of 
misconduct.  Is  'sufficient  to  entitle  the  plaintiff  to 
relief.    IMd. 

8o,  proof  that  a  husband  drank  at  times  to  exoess, 
and  sometimes  took  from  ten  to  ttfteen  drinks  a 
day,  and  that  his  conduct  seemed  affected  by  the 
use  of  liquor,  and  that  when  under  the  influence  of 
liquor  he  was  boisterous,  quarrelsome,  oppressive, 
and  at  lease  disgustingly  unpleasant,  and  that  be 
indulged  in  habits  of  profanity  and  would  walk  tbe 
floor  and  flourish  his  cane  and  act  as  though  be 
would  strike  his  wife,  and  that  she  would  some- 
times sit  up  all  night  thinking  he  would  kill  her  be- 
fore morning,  justifies  a  divorce  for  extreme 
cruelty  under  the  Nebraska  statute.  Powers  v. 
Powers,  20  Neb.  689. 

And  evidence  that  a  husband  was  in  a  state  of  al- 
most constant  intoxication  so  gross  as  to  be  at 
times  unfitted  for  labor,  and  that  what  little  he 
earned  went  in  part  for  drink,  and  that  his  wife 
was  often  left  without  the  commonest  neceasities 
of  life,  and  that  he  habitually  found  fault  with  her 
and  called  her  foul  namesand  charged  her  publicly 
with  the  commission  of  criminal  acts  and  consort- 
ing with  other  men,  and  frequently  threatened  per- 
soual  violence,  and  on  one  occasion  actually  at- 
tempted and  did  to  some  extent  accomplish  it, 
drawing  a  razor  and  threatened  to  out  her  into 
mince-meat,  and  shoving  her  off  of  the  porch,  jus- 
tifies a  divorce  on  the  ground  of  indignities  to  tbe 
person  rendering  her  condition  Intolerable  and  her 
life  burdensome.    Mason  v.  Mason,  181  Pa.  161. 

So,  where  a  husband  becomes  frequently  drunk 
and  while  in  that  condition  chokes  his  wife  and 
grossly  accuses  her  of  unohastity  and  locks  her  up 
and  threatens  to  smash  her  head  with  a  brick,  she 
is  entitled  to  a  divorce  on  the  ground  ot  inhuman 
treatment  endangering  her  life.  Wheeler  v. 
Wheeler,  58  Iowa,  611, 86  Am.  Rep.  240. 

And  evidence  tending  to  show  that  the  defendant 
in  a  divorce  case  was  an  habitual  drunkard  and 
when  intoxicated  was  violent,  profane,  and  grossly 
indecent  in  his  language  and  conduct,  and  that  he 
frequently  applied  violent  epithets  to  his  wife  and 
daughters  and  threatened  to  kill  them  and  on 
several  occasions  pushed  her  about  in  anger,  is  suf- 
ficient to  show  a  cause  of  cruelty  and  inhuman 
treatment  which  will  warrant  a  divorce.  Cricbton 
V.  Cricbton,  78  Wis.  59. 


1886. 


Deknib  t.  Dennis. 
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MuL  L.  Ins.  Ch.Y.  Muskegon  Nat,  Bank,  12  U.  8. 
501-505. 80  L.  ed.ll00-1102,lhe  Supreme  Court 
of  the  United  States,  by  Justice  Miller,  said: 
"The  whole  case  turned,  so  far  as  the  jury 
was  concerned,  upon  the  true  definitions  of  the 
words  'habitually  intemperate.'  .  .  .  We  do 
not  know  of  any  established  legal  definition 
of  those  words.  As  they  relate  to  the  customs 
and  habits  of  men  generally  in  regard  to  the  use 
of  intoxicating  drinks,  and  as  the  observation 
and  experience  of  one  man  on  that  subject  are  as 
good  as  those  of  another  of  equal  capacity  and 
opportunities,  their  true  meaning  and  significa- 
tion would  seem  to  be  a  question  addressed 
rather  to  the  jury  than  to  the  court.  While 
there  may  be  on  the  one  hand  such  a  clear  case 
of  intemperate  habits  as  to  justify  the  court 
in  saying  that  such  and  such  facts  constitute  a 


condition  of  habitual  intemperance,  or.  on  the 
other  hand,  such  an  entire  absencejof  any  proof, 
beyond  an  occasional  indulgencejin  the  use  of 
ardent  spirits,  as  to  warrant  the  opposite.'con- 
elusion,  yet  the  main  field  of^inquiry,  and  the 
determination  of  the  question  withfo  it.  must 
be  submitted  to  the  jury,  and  the  question  on 
this  submission  must  be  decided  by  them." 
The  case  of  Knickerbocker  L,  Ins.  Co.  v.  Foley, 
105  U.  S.  350,  26  L.  ed.  1055,  was  on  a  pol- 
icy of  this  kind.  The  court  below  had  in- 
structed the  Jury  that  if  the  habits  of  the  in- 
sured *'in  the  usual,  ordinary,  and  everyday 
routine  of  his  life  were  temperate,"  he  was  not 
''intemperate,"  within  the  meaning  of  the  pol- 
icy, although  he  had  "had  an  attack  of  delirium 
tremens  resulting  from  an  exceptional  indul- 
gence;" and  this   instruction   was  sustained. 


And  evldeDoe  that  a  husband  had  contracted  Ir- 
regular and  intemperate  habits,  and  that  on  a  triv- 
ial dispute  be  threw  hot  brandy  and  water  in  his 
wife*8  face,  and  that  be  struck  her  upon  her  refusal 
to  dean  bis  boot8,and  cut  her  hand  by  forcibly  tak- 
inar  a  knife  away  from  her,  and  that  he  pulled  her 
down  stairs  and  injured  her  ankle  and  threw  a  jufr 
full  of  water  at  her  which  out  her  flngrers,  and  that 
he  had  frequently  thrown  cold  water  over  her,— Jus- 
tifies adecree  diasolvinir  the  marriage.  Waddell  v. 
Waddell,  2  Swab.  &  T.  684. 

And  in  Wachholz  v.  Wachholz,  75  Wis.  877,  it  was 
held  that  where  a  husband  bad  for  three  years 
given  himself  up  to  dissipation  and  neglecting  his 
family  and  business  and  spent  much  of  his  time  in 
saloons,  and  had  squandered  a  large  amount  of 
money,  and  had  acquired  a  thirst  for  drink,  and  his 
temper  had  become  soured,  and  he  often  treated 
his  wife  unkindly  and  swore  at  her  and  twice  struck 
her  in  anger,  and  financial  ruin  was  imminent, 
and  she  felt  with  good  reason  that  she  could  no 
longer  live  with  him,  she  is  entitled  to  a  divorce  for 
crueky  and  inhuman  treatment. 

So,  in  Clutch  V.  Clutch,  1  N.  J.  Eq.  474,  where  the 
husband  was  proved  to  be  an  intemperate  and 
grossly  abusive  man,  and  that  in  one  instance  he 
turned  his  wife  and  children  out  of  doors  compell- 
ing her  to  take  refuge  in  her  father^s  house,  and  in 
another  he  forcibly  turned  her  out  of  doors,  and 
frequently  refused  to  provide  for  them  the  com- 
mon necessities  of  life,  and  she  exhibited  marks  and 
bruises  upon  her  person  which  she  represented  to 
be  the  effect  of  his  violence,  a  decree  of  separation 
for  the  term  of  three  years  was  granted  upon  the 
theory  that  the  case  was  not  one  of  the  must  aggra- 
vated character,  and  that  there  might  be  hope  of 
reformation  and  reconciliation. 

c.  Drunkenness  as  evidetice  of  crudty. 

Thouffb  habits  of  intoxication  on  the  part  of  a 
husband  do  not  form  sufficient  ground  for  a  decree 
of  separation  or  alimony  in  favor  of  the  wife,  they 
are  material  to  be  considered  in  connection  with 
other  objectionable  acts  on  his  part  as  tending  to 
show  a  greater  liabiUty  of  a  recurrence  of  111  treat- 
ment than  if  he  were  sober.  Rodman  v.  Rodman, 
ao  Grant,  Ch.(n.C.)  428. 

And  evidence  of  the  drunkenness  of  a  husband, 
in  connection  with  evidence  of  personal  violence 
or  threats  by  him,  may  be  considered  on  application 
of  the  wife  for  a  divorce  on  the  ground  of  extreme 
and  repeated  cruelty,  as  tending  to  explain  the  na- 
ture and  character  of  the  violence  and  threats. 
Coursey  v.  Coursey,  60  111.  188;  Harman  v.  Harman, 
16  111.  85. 

And  habits  of  profanity  on  the  part  of  a  husband, 
though  furnishing  no  ground  for  dlvoroe,  may  be 
taken  Into  consideration  in  connection  with  habits 
34  L.  a  A. 


of  intoxication,  as  giving  color  to  his  conduct. 
Powers  V.  Powers,  80  Neb.  689. 

III.  Drunkennettt!  as  affecting  desert iou. 

Where  a  husband  continues  his  habits  of  intoxi- 
cation to  the  extent  of  rendering  it  unsafe  for  his 
wife  to  live  with  him  for  the  statutory  period  au- 
thorizing a  divorce  for  desertion  after  her  separa- 
tion from  him  on  that  account,  she  is  entitled  to  a 
divorce  upon  the  ground  of  desertion.  McVickar 
V.  McVickar,  46  N.  J.  Eq.  480. 

And  drunkenness  which  disqualifies  a  husband  to 
discharge  his  marital  duties  or  obligations.  a«,  for 
instance.which  compels  the  wife  to  leave  him.  con- 
stitutes a  degree  of  cruelty  in  itself  which  it  con- 
tinued for  a  great  length  of  time,  as  for  three 
years,  in  analogy  to  the  time  prescribed  by  the 
statute  for  abandonment,  would  warrant  a  divorce 
on  that  ground.  Camp  v.K^mp,  18  Tex.  52H.  dic- 
tum. 

So,  a  woman  who  was  compelled  to  separate  l  rom 
her  husband  because  of  bis  drunkenness  and  his 
neglect  to  furnish  her  and  her  child  with  the  means 
of  support,  and  returned  to  her  father  in  another 
state  where  she  reraalnedtfor  the  statutory  period, 
is  entitled  to  a  dlvoroe  under  the  New  Hampshire 
statute  upon  the  ground  that  he  has  willingly  ab- 
sented himself  from  her  for  three  years  together 
without  making  suitable  provision  Cor  her  support. 
James  v.  James,  58  N.  H.  806. 

And  habits  of  intoxication  so  gross  and  confirmed 
as  to  render  a  continuance  of  cohabitation  unen- 
durable might  Justify  the  wife  in  separating  from 
the  husband  in  Massachusetts,  although  for  want 
of  proof  that  such  habits  had  been  contracted  ^ince 
marriage  or  of  cruel  treatment  they  would  not 
amount  to  one  of  the  statutory  causes  of  divorce. 
Lyster  v.  Lyster,  111  Mass.  327. 

But  intemperance  and  Improvidence  on  the  part 
of  a  husband,  on  account  of  which  his  wife  refuses 
to  live  with  him,  do  not  render  the  separation  a 
desertion  by  the  husband  within  the  meaning  of  the 
divorce  law.  Pllmley  v.  Plimley,  86  N.  J.  Eq.  18; 
Laing  V.  Laing,  21  N.  J.  Eq.  248. 

Nor  does  it  amount  to  extreme  cruelt}'  that 
would  Justify  a  divorce  a  mensa  ei  thoro.  Laing  v. 
Laing,  supra. 

But  where  a  husband,  from  whom  his  wife  has 
separated  because  of  his  habits  of  intoxication 
making  it  unsafe  for  her  to  live  with  him,  so  tar 
reforms  as  to  render  it  reasonably  safe  for  her  to 
resume  cohabitation,  it  is  his  duty  to  seek  her  out 
and  manifest  his  reformation,  and  if  he  falls  to  do 
BO  and  voluntarily  prolongs  the  separation  for  the 
statutory  period  after  his  reformation,  the  wife 
l)eing  ignorant  of  the  change,  he  is  guilty  of  deser- 
tion which  will  warrant  a  divorce  on  that  ground. 
McVickar  v.  McVickar,  mpra.  F.  H.  B. 
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The  finding  in  Ibis  case  shows  that  the  defend- 
ant, "about  once  in  three  weeks,  became  in- 
toxicated, during  the  evening,  to  such  an 
extent  that  the  next  morning  be  did  not  go  as 
usual  to  his  work  at  the  store  where  he  was 
employed  as  a  clerk,"  and  had  continued  to  do 
so  for  a  period  of  two  years.  While  this  con- 
dition of  the  defendant  very  likely  caused  an- 
noyance and  vexation  to  the  plaintiff,  and  pos- 
sibly grief  and  humiliation,  it  does  not  appear 
to  have  occasioned  any  loss  of  position  to  the 
defendant,  or  any  trouble  between  him  and 
his  employer,  nor  does  it  appear  to  have  been 
so  gross  or  so  long  continued  as  to  have  pro 
duced  want  or  suffering  in  the  family.  We 
fail  to  see  in  this  case  that  the  superior  court 
committed  any  error  in  law  in  this  respect. 

The  trial  court  held  that  the  act  of  adultery- 
proved  was  one  brought  about  by  the  conniv- 
ance and  procurement  of  the  plaintiff,  acting 
through  her  attorneys  or  agents.  The  appel- 
lant strenuously  insists  that  this  finding  is  not 
supported  by  the  evidence.  Connivance  is  the 
corrupt  consenting  of  a  married  party  to  that 
conduct  of  the  other  of  which  afterwards  com- 
plaint is  made.  It  bars  the  right  of  divorce 
because  no  injury  is  received;  for  what  a  per- 
son has  consented  to,  he  cannot  set  up  as  an  in- 
jury. Connivance  is  a  thing  of  the  intent  rest- 
ing in  the  mind.  It  is  the  consenting.  But 
the  connivance  may  be  the  passive  permitting 
of  the  adultery  or  other  misconduct,  as  well 
as  the  active  procuring  of  its  commission.  If 
the  mind  consents,  that  is  connivance.  Rom  v. 
Ross,  L.  R.  1  Prob.  «&Div.  734;  Pierce  v.  Pierce, 
3  Pick.  299, 15  Am.  Dec.  210.  The  connivance 
of  the  plaintiff  is  established  as  a  fact  upon  evi- 
dence to  the  admission  of  which  no  objection 
wasmade,and  we  suppose  this  to  be  a  conclusion 
which  this  court  cannot  revise.  The  argument 
of  the  appellant  is  founded  on  that  parr,  of  the 
finding  which  says  that  "the  plaintiff  did  not 
give  to  her  said  attorney,  or  to  any  of  the 
detectives  employed  by  him,  any  direct  or 
specific  authority  or  direction,  as  distinguished 
from  the  general  authority  hereinbefore  set 
out,  to  employ  said  woman  for  the  purposes 
for  which  she  was  employed,  or  to  employ  any 
woman  for  such  purpose,  and  the  plaintiff  had 
no  actual  personal  knowledge  that  the  woman 
found  with  her  husband  was  one  employed  by 
her  agents,  in  the  manner  in  which,  or  for  the 
purposes  for  which,  she  was  employed."  The 
argument  is  thatthis  finding  is  inconsistent  with 
the  conclusion  to  which  the  court  came,  because 
it  shows,  as  she  claims,  that  her  mind  never  con- 
sented to  the  adultery  of  her  husband.  This 
argument  cannot  be  maintained,  in  view  of  the 
other  facts  of  the  case.  Connivance  can  usu- 
all)r  be  proved  only  by  proving  facts  from 
which,  with  their  circumstances,  it  may  be  in- 
ferred. From  the  finding  before  us  it  appears 
that  the  plaintiff  had  suspected  her  husband  of 
infidelity,  although  she  did  not  suspect  any  par- 
ticular woman.  She  was  desirous  of  obtaining 
a  divorce.  She  consulted  an  attorney  in  Boston, 
who  advised  her  to  employ  detectives  to 
watch  her  husband.  She  authorized  that  at- 
torney to  employ  such  detectives  for  that 
purpose  as  he  saw  fit,  to  procure  such  evidence 
as  in  his  judgment  was  necessary,  giving  him 
full  authority  in  the  premises.  'Detectives 
were  employed  by  him,  and  sent  from  Boston 
M  L.  R.  A. 


to  New  London.  Among  other  things  done 
by  this  attorney  and  the  detectives  he  hired, 
a  lewd  woman  was  employed  to  lure  the  de- 
fendant by  her  wiles  into  an  act  of  adultery, 
or  into  a  compromising  situation  from  which 
the  inference  of  adultery  would  be  drawn, 
so  arranged  that  his  discovery  would  be 
made.  This  lewd  woman  came  to  New  Lon- 
don, commenced  her  practices  on  the  defendant, 
succeeded  in  attracting  his  attention,  and  in 
drawing  him  into  the  precise  sort  of  an  act 
for  which  she  was  employed.  During  the 
progress  of  her  efforts  the  plaintiff  was  in- 
formed by  the  detectives  that  her  husband 
had  been  seen  with  a  woman  at  night  in  the 
streets  of  the  city,  and  on  the  night  arranged 
for  the  discovery  she  went  with  the  detectives 
to  the  room  where  the  defendant  and  the 
lewd  woman  were  together.  There  was  suf- 
ficient to  justifjr  the  superior  court  in  find- 
ing that  the  plaintiff  must  have  known  that 
the  movements  of  this  lewd  woman  were  in 
some  way  governed  by  the  detectives  who 
she  knew  had  been  employed  by  her  attorney, 
and  who  gave  her  the  information  which  they 
did.  by  which  she  was  enabled  to  confront 
her  husband  while  in  that  woman's  company. 
Soon  thereafter  the  plaintiff  caused  her  peti- 
tion for  a  divorce  to  be  brought,  praying  for 
a  divorce  based  on  the  act  she  had  so  dis- 
covered. Her  conduct  then  and  ever  since 
might  well  be  deemed  to  cast  a  reflex  light  on 
her  knowledge  of  the  purposes  for  which 
the  detectives  were  employed,  and  her  consent 
to  the  artifices  which  they  practiced.  These 
are  the  facts  and  circumstances  from  which 
the  trial  court  held  that  the  plaintiff  was 
barred  of  all  right  to  have  a  divorce  for  the 
acts  of  adultery  she  had  proved.  In  the  light 
of  the  authorit«s  we  have  cited,  we  tbiqk  the 
decision  of  the  court  on  this  part  of  the  case 
should  not  be  disturbed.  Morriwn  v.  Mor- 
rison, 136  Mass.  810;  Myers  v.  Myers,  41  Barb, 
114;  Hedden  v.  Hedden,  31  N.  J.  Eq.  61;  Au(- 
tin  V.  Austin,  10  Conn.  221;  Cairns  v.  Cairns, 
109  Mass.  408;  Masten  v.  Masten,  15  N.  H. 
159;  Oower  v.  Ootoer,  L.  R.  2  Prob.  &  Div. 
428.  In  this  last  case  it  was  held  that,  '*if  a 
person  employed  by  a  husband  to  watch  his 
wife  for  the  purpose  of  obtaining  evidence  of 
her  adultery  brings  about  an  act  of  adultery, 
the  husband  cannot  obtain  a  decree  of  dissolu- 
tion [of  the  marriage]  on  the  ground  of  such 
adultery,  although  he  may  not  have  directed 
or  authorized  his  agent  to  bring  it  about.** 
The  petitioner  admitted  that  he  had  employed 
one  Williams  to  watch  the  respondent,  and  to 
obtain  evidence  of  her  adultery,  but  denied  that 
be  had  ever  instigated  Williams  to  induce  her 
to  commit  adultery,  or  sanctioned  his  taking 
any  step  with  that  view.  The  evidence 
showed  that  the  act  of  adultery  on  which  the 
petitioner  relied  had  been  brought  about  by 
the  contrivance  of  Williams.  In  deciding  the 
case  the  iudge  ordinary  said:  **I  think  it 
quite  possible  that  he  [the  petitioner]  did  not 
tell  Williams  to  do  what  Williams  appears  to 
have  done;  but,  at  the  same  time,  he  never 
warned  him  not  to  do  what  a  man  of  his  class 
and  character  would  be  likely  to  do.  The 
very  first  thing  which  would  occur  to  such  a 
man,  if  evidence  were  not  forthcoming,  would 
be  to  make  an  occasion  which  should  furnish 
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that  evidence.  In  that  point  of  view  the  peti- 
tioner is  responsible  for  the  act  of  his  agent. 
But  I  decide  the  case  on  the  broader  ground 
that  the  petitioner  cannot  obtain  the  benefit  of 
redress  in  this  court  for  an  act  of  adultery 
brought  about  by  his  own  ^gent."  Other  cases 
supporting  the  same  doctrine  are  WilliamBon 
V.  Williamson,  L.  R.  7  Prob.  Div.  76;  Hawk- 
ins V.  Hawkins,  L.  R.  10  Prob.  Div.  177; 
Hepes  V.  Ueyes,  L.  R  13  Prob.  Div.  11. 

The  state  makes  itself  a  party  to  all  mar- 
riages, in  that  it  requires  the  marriage  con- 
tract to  be  entered  into  before  officers  desig- 
nated by  itself,  and  with  certain  formalities 
which  it  has  prescribed.  This  state  does  this. 
Dot  alone  that  children  may  be  born  and 
properly  reared,  but  that  the  parties  to  the 
marriage  may  themselves  be  the  better  citi- 
zens; it  being  in  accordance  with  the  experi- 
ence of  all  mankind  that  human  beings  are 
happier,  and  are  better  citizens  and  better  dis- 
posed towards  the  state,  when  married  and 
surrounded  by  the  ties  of  a  family  and  with 
children,  than  when  they  remain  unmarried. 
The  state  desires  good  citizens.  It  regulates 
divorce  procedure  in  its  own  interest.  A  di- 
vorce cannot  be  had  except  in  that  court 
which  the  state  authorizes,  and  for  those 
causes  only,  and  with  those  formalities,  which 
it  has  by  statute  prescribed.  As  the  state  fa- 
vors marriages  for  the  reasons  stated,  so  the 
state  does  not  favor  divorces,  and  only  per- 
mits a  divorce  to  be  granted  when  those  con- 
ditions are  found  to  exist,  in  respect  to  one  or 
the  other  of  the  married  parties,  which  seem 
to  the  legislature  to  make  it  probable  that  the 
interests  of  society  will  be  better  served,  and 
that  parties  will  be  happier,  and  so  the  better 


citizens,  separate,  than  if  compelled  to  re- 
main together.  The  state  allows  divorces,  not 
as  a  punishment  to  the  offending  party  nor  as 
a  favor  to  the  innocent  party,  but  because 
the  state  believes  its  own  prosperity  will 
thereby  be  promoted.  Seeley's  Appeal,  56 
Conn.  202,  206.  The  forms  of  the  law  of  di- 
vorce should  never  be  allowed  to  minister  to 
the  caprices  of  fickle-minded  persons,  or  to  the 
revenges  of  the  disappointed  or  vindictive, 
and  least  of  all  to  the  passions  of  the  incontin- 
ent. Nor  under  any  circumstances  should 
they  be  used  in  fraud  of  the  statute  allowing 
divorces,  nor  of  the  court.  To  the  end  that 
any  and  all  attempts  to  use  the  forms  of  the 
law  of  divorce  for  any  of  the  purposes 
indicated,  shall  be  discovered  and  defeated, 
all  courts  possessing  divorce  jurisdiction  are 
vested  with  a  discretion.  A  wise  discretion 
should  always  be  exercised  in  administering 
the  law  of  divorce,  lest  its  spirit  be  disobeyed 
by  a  too  narrow  adherence  to  its  letter. 
"Courts  are  the  mere  instruments  of  the  law, 
and  can  will  nothing.  When  they  are  said  to 
exercise  a  discretion,  it  is  a  mere  legal  discre- 
tion, a  discretion  to  be  exercised  in  discerning 
the  course  prescribed  by  law;  and  when  that 
is  discerned,  it  is  the  duty  of  the  court  to  fol- 
low it.  Judicial  power  is  never  exercised  for 
the  purpose  of  giving  effect  to  the  will  of  the 
judge;  always  for  the  purpose  of  giving  effect  to 
the  will  of  the  legislature;  or,  in  other  words, 
to  the  will  of  thelaw."  Chief  Justice  Marshall, 
in  Osborn  v.  Bank  of  United  States,  22  U.  S.  9 
Wheat.  738,  866,  6  L.  ed.  204.  234. 
There  is  no  error. 

The  other  Judges  concur. 


GEORGIA  SUPREME  COURT. 


SAVANNAH,    FLORIDA,    &  WESTERN 

RAILWAY  COMPANY,   Plff.  in  Err., 

v. 

John  J.   WALLER  et  aL 

(97  Ga.  IW.) 

*1.  Mere  permission  by,  or  implied  li- 
eense  fi?om,  a  railway  company  for 
children  to  enter  its  yard  for  the  purpose 
of  carrying  meals  to  their  fathers,  there  beinff  a 
perfectly  safe  way  for  the  children  to  pass  and 
repass  without  Koing: under  freight  cars  standjDg' 
upon  tracks  in  the  yard,  will  not  subject  the 
company  to  liability  for  injuries  caused  to  one  of 
these  children  by  pushing:  upon  him  a  car  under 
which  he  had  suddenly  gone  for  the  purpose  of 
getting  a  ball  which  had  been  thrown  there,  but 
for  the  throwing  of  which  the  company  was  in 
no  way  responsible:  and  it  not  appearing  that  the 
oompany^s  servants  by  whom  the  car  was  put  in 
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motion  knew,  had  reason  to  know,  or  were  in  a 
position  to  discover  that  the  child  was  under  it 
at  the  time. 

8.  The  sndden  throwing  of  the  ball*  the 
child's  beinfc  attracted  thereby,  and 
his  rapidly  foUowinfr  it  under  the  car,  all 
together,  constituted  an  emergency  which  the 
company  could  not  reasonably  have  anticipated 
or  guarded  against;  and  consequently  the  unex- 
pected catastrophe  which  resulted  from  the 
movement  of  the  car  at  the  very  moment  when 
the  child  was  exposed  to  danger  was  a  mere 
casualty  or  accident,  for  which  the  company 
should  not  be  held  liable. 

3.  Where,  by  permission  of  its  officers, 
the  yard  of  a  railroad  company,  where 
its  trains  are  constantly  drilling,  is  frequented  at 
a  given  hour  daily  by  young  cbildreut  who  come 
there  on  lawful  business,  such  permission,  when 
acted  upon  regrularly  for  a  number  of  years,  is  at 
least  notice  to  the  company  of  the  probable  pres- 
ence of  such  children  at  such  place  at  such  hour, 
and,  in  the  running  and  drilling  of  its  cars  during 


Note.— For  liability  of  a  railroad  company  to  li- 
censees on  its  premises,  see  also  Norfolk  &  W.  R. 
Co.  V.  Wheeler  (Va.)  29  L.  R.  A.  825;  Barney  v.  Han- 
nibal &  St.  J.  B.  Co.  (Mo.)  26  L.  R.  A.  847. 
84  L.  R.  A. 


For  liability  as  to  turntables  injuring  children, 
see  Fort  Worth  &  D.  C.  R.  Co.  v.  Robertson  (Tex. 
14  L.  R.  A.  781,  and  note:  also  Walsh  v.  Fitch  burg 
R.  Co.  (N.  Y.)  27  L.  R.  A.  724. 
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tbe  time  when  they  are  usually  present,  the  com- 
pany  is  bound  to  exerofse  such  care  as  would  af- 
ford 'reasonable  protection  fto  any  of  such  chil- 
dren as,  happenlngr  to  be  upon  the  yard,  ml^ht 
have  casually  strayed,  or  by  some  object  been  al- 
lured, upon  one  of  its  tracks;  and  the  measure  of 
precaution  so  to  be  taken  is  to  be  estimated  with 
reference  to  tbe  apparent  peril  of  the  position, 
coupled  with  the  capacity  of  the  child  to  know 
and  appreciate  its  dancrer,  and  the  absence,  or 
probable  absence,  of  such  discretion  as  would  en- 
able it  to  take  proper  measures  for  its  own  pro. 
tection. 
4.  Wbere.  in  an  action  agrainst  a  rail- 
road company  for  damages  for  per- 
sonal i^jiiries  inflicted,  it  appears  that  in 
switching  its  cars  a  train  of  the  company  was  run 
backward  through  its  yard  at  a  time  during  the 
day  when,  with  permission  of  the  officers  of  the 
company,  young  children,  not  of  sufficient  discre- 
tion to  take  precautionary  measures  for  their 
own  safety,  were  accustomed  to  assemble  there, 
and  that  one  of  such  children,  running  under  a 
stationary  car  to  get  a  ball  which  had  been 
thrown  there,  was  run  over  and  injured  in  con- 
sequence of  this  car  being  suddenly  put  la  mo- 
tion by  the  backing  train  coming  in  contact  with 
it,  and  where  it  further  appears  that  no  lookout 
was  stationed  upon  the  rear  of  said  backward- 
moving  train,  or  elsewhere  thereon,  so  as  to  com- 
mand a  view  of  its  movements,  and  give  notice 
to  those  in  charge  of  the  engine  of  danger  to  one 
of  such  children  who  may  have  either  casually 
strayed  upon  the  track,  or  who  might  by  any 
means  have  been  allured  ihereon;  and  where  it 
further  appears  that  no  other  equivalent  precau- 
tionary measures  were  taken  to  prevent  injuries 
which  might  have  been  probably  thus  inflicted,— 
a  verdict  of  tbe  Jury  finding  against  the  defend- 
ant  upon  the  question  of  negligence,  and  award- 
ing damages  for  the  injury,  is  supported  by  the 
evidence,  and  is  not  contrary  to  law. 

(Atkinaon,  J.,  dissents  from  proportions  1  and  s, 
and  writes  propositions  d  and  L) 

(August  16, 1886.) 

ERROR  to  the  City  Court  for  Savannah 
to  review  a  Judgment  in  favor  of  plaintiff 
in  an  actioD  to  recover  damages  for  personal 
iDJuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Heversed. 

The  facts  as  stated  in*  the  official  report  were 
as  follows: 

The  plaintiff,  a  boy  of  seven  years  and  nine 
months,  was  caught  under  a  moving  car  of  the 
railroad  company,  and  his  right  leg  was  so 
crushed  as  to  render  necessary  an  amputation 
just  below  the  knee.  His  fatner  was  employed 
by  the  company  as  a  laborer  in  repairing  cars, 
his  place  of  work  at  the  time  being  in  tbe  com- 
pany's yard  in  tBe  city  of  Savannah,  on  the 
other  side  of  the  track  where  the  injury  oc- 
curred from  that  where  bis  home  was  situated. 
For  about  a  month  the  plaintiff  had  been  bring- 
ing his  father's  dinner,  and  was  accustomed  to 
go  across  the  track  for  this  purpose.  This 
practice  by  plaintiff  and  others  was  known  to 
tbe  company  and  the  time  allowed  for  dinner 
(thirty  minutes)  did  not  admit  of  the  father's 
^oing  to  his  home  for  the  same.  On  the  day 
m  question,  about  1  o'clock,  the  plaintiff  had 
carried  the  dinner  and  was  returning.  At  the 
same  time  three  employees  of  the  company, 
other  than  his  father,  were  encaged  in  tbrow- 

^  and  catching  a  ball  from  either  side  of  the 
R.  A. 


track  where  the  injury  occurred.  As  plaintiff 
approached,  walking  on  the  space  between 
two  tracks,  the  ball  was  thrown  towards 
one  of  the  men,  who  failed  to  catch  it,  and  it 
bounced  upon  a  cross-tie,  and  went  under  the 
end  of  the  last  of  a  number  of  freight  cars 
standing  still  upon  the  track.  One  of  the 
men  said  to  plaintiff,  ''Sonny,  get  that  ball." 
He  thereupon  ran  for  it,  and  it  seems  that 
some  negro  boys  were  running  for  it  at  the 
same  time.  Plaintiff  went  upon  the  track,  and 
then  under  the  end  of  the  car,  putting  his  foot 
upon  the  brake  beam,  and  reaching  for  the 
ball.  While  in  this  situation  the  standing  cars 
were  struck  at  the  other  end  of  the  train  by  a 
number  of  other  cars  pushed  by  the  company's 
engine  for  the  purpose  of  making  a  coupling. 
They  rolled  20  or  more  feet,  and  plaintiff  was 
knocked  down  two  or  three  times  in  the  effort 
to  escape,  and  succeeded  in  doing  so  only  with 
the  loss  of  his^leg.  He  brought  suit  for  dam- 
ages, and  obtained  a  verdict  against  the  com- 
pany for  ^,000.  The' company  except^ tto 
the  overruling  of  its  general  demurrer  to  the 
declaration,  to  the]denial  of  a  nonsuit,  and  to 
the  refusal  of^'new'trial. 

Messrs.  Erwin*  Da  Bifl^on*  As  Chisholm 

for  plaintiff  in^rror. 

Mr.  William  W.  Gordon,  Jr.,  for  de- 
fendants in  error: 

The  duty  that  the  law  imposed  upon  the  de- 
fendant may  be  determined  by  the  character 
under  which  the  plaintiff  came  upon  defend- 
ant's premises,  which  was  either  as  trespasser, 
i.  e.,  bare  licensee,  or  licensee  by  inducement 
or  implied  invitation. 

Bigelow,  Torts,  ed.  1878.  288,  §  7;  Nichols 
V.  Washington,  0.  <fe  W.  R.  Co.  88  Va.  99. 

If  a  trespasser,  the  defendant  should  have 
had  a  rule,  and  enforced  it,  excluding  children 
from  its  premises. 

Beach.  Contrib.  Neg.  §  47,  p.  148:  Vnnder 
heck  V,  Bendry,  84  N.  J.  L.  467;  WhiUaker  v. 
Delaware  4b  H.  Canal  Co,  126  N.  Y.  544. 

If  a  trespasser  or  bare  licensee  the  facts  al- 
leged show  negligence  amounting  to  gross  care- 
lessness, whereas  tbe  diligence  due  trespassers, 
is  sometimes  stated  to  be  but  ordinary  care. 

Ounn  V.  Ohio  River  R  Co.  36  W.  Va.  165; 
Brmjcn  v.  Hannibal  dh  St.  J,  R.  Co.  50  Mo. 
461.  11  Am.  Rep.  420;  Macon  d  W,  R.  Co.  v. 
Davis,  18  Ga.  684;  Central  R.  dt  Bkg.  Co.  v. 
Benson,  84  Ga.  774;  Central  R.  Co.  v.  Brinson, 
70  Ga.  251. 

The  plaintiff  was  a  licensee  by  implied  in- 
vitation upon  the  premises  of  defendant. 

Ha^nman  v.  Pittsburgh,  C.  db  St.  L.  R.  Co. 
45  Ohio  St.  11;  1  Washb.  Real.  Prop.  662.  •; 
398;  Beck  v.  CarUr,  68  N.  Y.  288,  23  Am.  Rep. 
175;  1  Addison.  Torts,  ed.  187&,  §  229,  p.  265; 
Louisville,  N.  0,  dt  T.  R.  Co.  v.  Birsch,  69 
Miss.  426. 

The  plaintiff  did  not  act  merely  for  his  own 
convenience  and  pleasure,  and  the  defendimt 
is  liable  for  those  coming  on  his  land  for  busi- 
ness permitted  by  him. 

Sweeny  v.  Old  Colony  db  N.  R.  Co.  10  Allen, 
378,  87  Am.  Dec.  644;  Carleton  v.  Frnnconia 
Iron  dt  8.  Co.  99  Mass.  216;  Rhodes  v.  Georgia 
R.  dt  Bkg.  Co.  84  Ga.  826. 

When  a  person  enters  the  premises  of  an- 
other by  invitation,    express  or  implied,    or 
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merely  by'  permission,  the  law  imposes  upoD 
the  owDer  the  duty  of  ordinary  care. 

Emery  v.  Minneapolis  Industrial  Exposition, 
56  MiDD.  460. 

The  plaintiff  was  where  he  had  a  right  to  be 
when  the  dane;er  first  appeared. 

Powers  V.  Harlow,  53  Mich.  507.61  Am.  Rep. 
160;  Galloway  v.  Chicago,  M.  A  St.  P,  R  Co, 
56  Minn.  346,  23  L.  R.  A.  442. 

The  plaintiff's  attention  was  naturally  and 
justifiably  withdrawn  for  the  moment  from  the 
danger  or  cause  of  danger. 

Smith  V.  Central  R.  A  Bkg,  Co.  82  Ga.  805; 
Vickers  v.  Atlanta  d  W.  P.  R.  Co.  64  Ga. 
306;  Barry  v.  New  York  C.  A  H.  R.  R  Co.  92 
N.  y.  289.  44  Am.  Rep.  377;  Barrett  v.  South- 
ern P.  R  Co.  91  Cal.  296. 

The  defendant's  presence  on  the  track  ought 
to  have  been  anticipated. 

Smith  V.  Savannah,  F.  A  W.  R.  Co.  84  Ga. 
698;  Harriman  v.  Pittsburgh,  C.  A  St.  L.  R 
Co.  45  Ohio  St.  11. 

There  was  diligence  due  the  public  using  the 
track  lengthwise. 

Virgihta  Midland  R.  Co.  v.  White,  84  Va. 
498;  TeJras  A  P,  R.  Co.  v.  Watkins  (Tex.  Civ. 
App.)26S.  W.  760. 

There  was  diligence  due  the  dinner  boys 
•crossing. 

Yoakum  v.  MettascJi  (Tex.  Civ.  App.)  26  S. 
W.  129;  S^cift  v.  Staten  Island  Rapid  Transit 
R.   Co.  123  N.  Y.  645;  Byrne  v.  New  York  C. 
A  H.  R.  R.  Co.  104  N.  Y.  362. 58  Am.  Rep.  512. 
Diligence  due  the  community  is  due  an  in- 
dividual of  the  community  who  suffers  special 
injury. 
Sisk  V.  Crump,  112  Ind.  504. 
The  defendant  owed  the  duty  of  reasonable 
outlook. 

Whakn  v.  Chicago  A  N.  W.  R.  Co.  75  Wis. 
654;  Kay  v.  Pennsylvania  R.  Co.  65  Pa.  269,  8 
Am.  Rep.  628;  Robinson  y.  Cone,  22  Vt.  218, 
54  Am.  Dec.  67;  Central  R.  A  Bkg.  Co.  v. 
Warren,  H4  Ga.  332. 

The  plaintiff,  even  on  a  private  way,  had  the 
legal  right  if  his  progress  were  arrested  to  di- 
verge from  the  path  and  upon  the  track  where 
there  was  another  path. 

1  Addison,  Torts,  §  229.  p.  265;  Nichols  v. 
Wasfiington,  0.  A  W.  R.  Co.  83  Va.  99. 

The  bell  should  have  been  rung  or  other 
signal  given  of  the  approach  of  the  train  and 
engine. 

Swifl  V.  StaUn  Island  Rapid  Transit  R.  Co. 
123  N.  Y.  645;  Bairy  v.  New  York  C.  AH.  R. 
R.  Co.  92  N.  Y.  289,  44  Am.  Rep.  377;  Byrne 
V.  Ne}c  York  C.  A  H.  R.  R.  Co.  supra;  Beis- 
iegel  v.  New  York  C.  R.  Co.  84  N.  Yn  622,  90 
Am.  Dec.  741;  Louisville  A  N.  R.  Co.  v.  Mor- 
ris, 14  Ky.  L.  Rep.  466;  HinkU  v.  Richmond 
A  D.  R.  Co.  109  N.  C.  472;  Chicago,  R.  I  A 
P.  R.  Co,  V.  Sharp,  63  Fed.  Rep.  582:  Atlanta 
A  W.  P.  R.  Co.  V.  Wyly,  65  Ga.  120;  Central 
R.  A  Bkg.  Co.  v.  Benson,  84  Ga.  774. 

There  should  have  been  a  switchman  or 
trainman  at  the  rear  of  the  train  to  give  warn- 
ing; 

Fox  V.  Chicago,  St.  P.  A  K.  C.  R.  Co.  86 
Iowa,  368,  17  L.  R.  A.  289;  Virginia  Midland 
R.  Co.  V.  White,  and  Kay  v.  Pennsylvania  R. 
Go.  supra;  Grand  Trunk  R.  Co.  v.  Ives,  144  U. 
S.  408.  36  L.  ed.  485. 

The  owner  of  land  over  which  a  private  way 
34L.R.A. 


runs,  while  not  responsible  to  a  bare  licensee 
for  the  ordinary  risks  of  the  place  where  the 
license  is  to  be  enjoyed,  is  liable  for  anything 
existing  there  in  the  nature  of  a  snare  or  trap. 
Nichols  V.  Washington,  0.  A  W.  R,  Co.  su- 
pra; Beach,  Contrib.  Neg.  §  17,  p.  56;  1  Addi- 
son, TorU,  Sft  226,  227,  pp.  251,  252;  Beck  v. 
Carter,  68  N.  Y.  292,  23  Am.  Rep.  175;  Birge 
V.  Gardiner,  19  Conn.  507,  50  Am.  Dec.  261; 
Morrow  v.  Sweeney,  10  Ind.  App.  626;  Toomey 
V.  Sanborn,  146  Mass.  28;  Atlanta  Cotton  Seed 
Oil  MiUs  V.  Coffey,  80  Ga.  145. 

The  rule  that  a  trespasser  cannot  recover 
does  not  apply  where  from  the  neighborhood 
and  exposed  condition  children  are  likely  to  be 
attracted  and  injured. 

Beach,  Contrib.  Neg.  §  47,|  p.  145,  §  70, 
pp.  212,  213;  Deering,  Neg.  §  318;  Wynn  v. 
City  A  S.  R.  Co.  91  Ga.  344;  Lynch  v.  Nurdin, 
1  Q.  B.  29;  Clark  v.  Chambers,  L.  R.  3  Q.  B. 
Div.  827;  Sioux  City  A  P.  R.  Co.  v.  Stout,  84 
U.  8.  17  Wall.  657.  21  L.  ed.  745;  Emnsich  v. 
Guff,  a  A  S.  F.  R.  Co.  57  Tex.  126,  44  Am. 
Rep.  586;  Barrett  v.  Southern  P.  Co.  91  Cal. 
296:  Keffe  v.  Milwaukee  A  St.  P.  R.  Co.  21 
Minn.  207,  18  Am.  Rep.  393:  Kansas  C.  R.  Co. 
V.  Fitzsimmons,  22  Kan.  690;  Ferguson  v. 
Columbus  A  R.  R.  Co.  75  Ga.  687. 

It  may  be  left  to  the  jury  to  infer  that  the 
defendant  knew,  what  was  a  matter  of  com- 
mon knowledge  (and  also  recognized  by  law), 
that  a  child  is  inaiscreet  and  will  be  tempted  to 
go  about  or  upon  dangerous  machinery,  and 
will  be  attracted  by  anything  in  motion,  es- 
pecially a  ball,  to  go  to  places  against  the  dan- 
ger of  which  its  immature  judgment  interposes 
no  warning  or  defense. 

Deering.  Neg.  §  25;  Linnehan  v.  Sampson, 
126  Mass,  506,  30  Am.  Rep.  692;  Barrett  v. 
Southern  P.  Co.  supra;  Sisk  v.  Crump,  112 
Ind.  604;  Kay  v,  Pennsylvania  R.  Co.  65  Pa. 
269,  8  Am.  Rep.  630;  Wynn  v.  City  A  &  R. 
Co.  supra, 

A  snare  or  trap  may  be  defined  as  anything 
that  "draws  the  victim  into  danger  by  natural 
instinct  which  it  cannot  resist." 

Keffe  V.  Milwaukee  A  St.  P.  R.  Co.  21  Minn 
207,  18  Am.  Rep.  395. 

There  was  negligence  in  the  operation  and 
management  of  the  cars  and  the  premises  at 
the  place  where  the  plaintiff  was  injured. 

Folsom  V.  Lewis,  85  Ga.  146. 

Although  the  men  plaving  ball  might  not 
have  been  acting  technically  within  the  scope 
of  their  employment,  yet  it  was  the  dutv  of  the 
foreman  of  the  yard  or  other  proper  officer  to 
have  stopped  such  a  dancrerous  pastime. 

Redding  v.  South  Carolina  R.  Co.  3  S.  C.  N. 
8.  1,  16  Am.  Rep.  681;  Jackson  \.  Second  Ave. 
R.  Co.  47  N.  Y.  274.  7  Am.  Rep.  498. 

The  owner  of  land  is  liable  for  the  obstruc- 
tion of  a  private  way  by  the  act  of  a  third 
party. 

1  Addison,  Torts,  §  229,  p.  254;  Corby  v. 
Hill,  4  C.  B.  N.  S.  556;  Clark  v.  Chambers,  L. 
R.  8  Q.  B.  Div,  827.^ 

The  owner  is  also  liable  for  failure  to  guard 
properly  a  dangerous  place. 

4  Am.  &  £ng.  Enc.  Law,  p.  45,  note  2;  14 
Am.  &  Eng.  Enc.  Law,  p.  807,  note;  Post  v. 
Stockwell,  U  Hun,  28;  Toomey  v.  Sanborn,  146 
Mass.  28;  Morrote  v.  Siceeney,  10  Ind.  App. 
626;  Pastene  v.  Adams,  49  Cal.  87. 
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The  road  is  liable  both  for  the  defective  con- 
dition of  its  premises  and  the  improper  man- 
agement of  its  trains. 

Kay  V.  Pennsylvania  R,  Co.  65  Pa.  260.  3 
Am.  Rep.  628;  Harriman  v.  PittshurgJi,  0.  <fc 
St.  L.  R.  Co.  45  Ohio  St.  11. 

And  there  can  be  two  or  more  "conditions," 
"causes,"  contributing  to  the  same  result. 

Richer  v.  Freeman,  50  N.  H.  420,  9  Am. 
Rep.  275;  Lane  y.  Atlantic  Works,  111  Mass. 
139;  IsbeU  v.  New  York  d  N.  H.  R.  Co.  27 
Conn.  410,  71  Am.  Dec.  78;  Gulf,  C.  dt  S.  F. 
R.  Co.  V.  Mc  Whirter,  77  Tex.  356. 

An  inquiry  into  the  remote  and  proximate 
cause  would  be  idle  when  the  same  party  con- 
trols both. 

Baxter  V.  Chicago,  R.  I.  dh  P.  R.  Co.  87  Iowa, 
488;  Kravt  v.  Frankford  <fc  8.  P.  City  Pass. 
R.  Co.  160  Pa.  327;  Ranch  v.  Lloyd,  31  Pa.  358. 
72  Am.  Dec.  747;  Inland  <&  S.  Coasting  Co.  v. 
Tolsoji,  139  U.  S.  551,  85  L.  ed.  270. 

Due  care  for  its  safety  is  all  that  the  law  re- 
quires of  a  child. 

1  Addison,  Torts,  p.  576,  note  1;  Western  <Sc 
A.  R,  Co.  V.  Young,  81  Ga.  397. 

Due  care  is  measured  by  the  child's  age,  ca- 
pacity, surroundings,  and  circumstances  ac- 
companying the  accident. 

Bridger  v.  Asheville  &  S.  R.  Co.  27  S.  C.  456; 
Wynn  v.  City  <fc  ^'.  R.  Co.  91  Ga.  344;  Wash- 
ington &  G.  R.  Co.  V.  Gladmon,  82  U.  S.  15 
Wall.  401,  21  L.  ed.  114;  Mnnn  v.  Reed,  4 
Allen,  431;  Uaynes  v.  Raleigh  Gas  Co.  114  N. 
C.  203.  26  L.  R.  A.  810;  Lynch  v.  Nvrdin,  1 
Q.  B.  29;  Macon  <fe  W.  R.  Co.  v.  Davis,  18  Ga. 
686:  Hydraulic  W</rks  Co.  v.  Orr,  83  Pa.  832; 
Birge  v.  Gardiner,  19  Conn.  507,  50  Am.  Dec. 
261;  4  Am.  &  Eng.  Enc.  Law,  p.  45,  note  2; 
Harriman  v.  Pittsburgh,  C.  <Sb  St.  L.  R.  Co. 
supra;  Bryan  v.  Macon,  91  Ga.  530;  Reed  v. 
Madison,  83  Wis.  171,  17  L.  R.  A.  733;  Rhodes 
V.  Georgia  R.  dt  Bkg.  Co.  84  Ga.  820. 

Lumpkin,  J.,  delivered  the  opinion  of  the 
court: 

The  nature  of  this  case  may  be  gathered  from 
the  recitals  in  the  headnotes;  there  being  no 
substantial  conflict,  in  so  far  as  they  relate  to 
the  facts,  between  the  one  announced  by  a  ma- 
jority of  the  court,  and  those  in  which  Justice 
Atkinson  expresses  his  dissent  to  the  judgment 
rendered.  We  differed,  however,  in  applying 
the  law  to  the  facts. 

Unless  the  railway  company  was  negligent 
relatively  to  the  child  who  was  injured,  he  was 
not  entitled  to  recover.  It  was  not,  as  to  him, 
negligent  unless  it  violated  some  duty  which  it 
owed  to  him  with  reference  to  the  particular 
act  by  which  the  injury  was  occasioned.  It 
cannot  be  denied  that  a  railway  company  has 
an  undoubted  right  to  shift  and  move  freight 
cars  at  its  pleasure  upon  the  tracks  in  its  yard, 
nor  that,  under  ordinary  circumstances,  it 
would  be  under  no  obligation  to  keep  a  watch 
upon  the  movement  of  these  cars  for  the  pur- 
pose of  preventing  an  injury  to  a  child,  or  any 
other  person,  who  might  casually  happen  to  be 
upon  one  of  the  tracks  when  a  car  was  set  in 
motion.  It  is  insisted,  however,  that  as  the 
plaintiff  was  one  of  a  large  number  of  chil- 
dren who  were  permitted  by  the  company  to 
'^nter  its  yard  for  the  purpose  of  carrying 
"^Is  to  their  fathers,  who  were  employees  in 
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the  service  of  the  company,  and  that  as  it  was 
known  to  the  company  these  children  were 
likely  to  be  in  the  yard  at  or  about  the  dinner 
hour  and  would  probable  go  under  the  standing 
cars,  it  owed  to  them  a  duty  of  seeing 'to  it  that 
such  cars  were  not  suddenlv  put  in  motion  so 
as  to  endanger  their  lives  or  limbs.  We  do  not 
think  that  the  mere  permission  by  the  com- 
pany for  these  children  to  enter  its  yard  for 
the  purpose  stated  carried  with  ir,  under  alt 
conceivable  circumstances,  a  duty  so  sweeping 
as  this;  there  being  a  "iperfeclly  safe  way  for 
the  children  to  pass  and  repass,  while  in  the 
yard,  without  going  upon  the  tracks  where  cars 
were  standing,  and  no  occasion  for  their  going 
under  the  cars  at  all.  Certainly  the  invitation 
by  the  company  to  the  children,  if  the  above- 
mentioned  permission  or  license  may  properly 
be  so  termed,  did  not  contemplate  that  they 
should  go  under  or  so  near  to  these  cars  as  to 
become  in  danger.  But  it  is  said  the  company 
mij^ht  have  foreseen  that  because  of  their 
indiscretion  and  want  of  judgment,  ari^^ing 
from  their  tender  years,  these  children  were 
liable  to  exceed  the  license  they  actually  had. 
and  that  the  company  ought,  accordingly,  to 
havetaken  the  proper  precautionstoinsuretheir 
safety  in  case  they  should  do  so.  Granting 
that  this  would  be  true,  if  the  injury  to  the 
plaintiff  had  happened  while  things  we're  going 
on  in  the  usual  and  ordinary  way  in  the  com- 
pany's yard,  we  feel  constrained  to  hold  that 
this  particular  injury  was  at  last  the  result  of 
a  mere  casualty.  Conceding,)  for  the  sake  of 
argument,  that  the  company  was  under  a  duty, 
in  the  usual  course  of  its  business  in  its  yard, 
to  see  that  a  car  was  not  put  in  motion  while 
one  of  these  children  :wa8  under  it.  or  just  in 
front  of  it,  it  would  then' have  to  Hake  the 
chances  of  becoming  liable  for  an  injury  result- 
ing in  this  way.  But  we  do  not  think  the 
company  was  under  the  burden  of  taking  all 
the  chances  of  what  occurred  in  the  present 
case.  It  had  nothing  to  do  with  the  throwing 
of  the  ball.  It  could  not  foresee  or  prevent  the 
ball's  going  under  the  car,  or  anticipate  that 
the  child  would  be  attracted  by  it  and  would 
rapidly  follow  it.  It  does  not  appear  that  the 
servants  of  the  company  by  whom  the  car  was 
put  in  motion  actually  knew,  had  reason  to 
know,  or  were  in  a  position  to  discover,  that 
the  child  was  under  Uhe^car  at  the  time  it  re- 
ceived the  impetus  which  sent  it  forward.  In- 
deed, the  enprineer  handling  the  locomotive 
attached  to  the  train  of  cars  which  came  in 
contact  with  the  standing  car  was  a  consider- 
able distance  from  the  latter  when  the  train 
struck  it.  Taking  all  the  facts  together,  the 
chief  justice  and  the  writer  are  of  4  the  opinion 
that  they  constituted  an  emergency  not  rea- 
sonably to  be  anticipated,  and  that  the  unex- 
pected catastrophe  resulting  from  the  move 
ment  of  the  car  at  the  precise  moment*  when 
the  plaintiff  was'exposed  to  danger  should  be 
treated  as  a  mere  accident.  The  particular 
combination  of  circumstances  by  which  his  in- 
jury was  occasioned  would  very  rarely  exist. 
Just  such  a  thing  as  this  would  not  probably 
occur  once  in  ten  years,  though  hundreds  of 
children  should  during  that  period  enter  the 
the  company's  yard  for  the  purpose  above  men- 
I  tioned.  It  cannot,  we  are  quite  sure*  be  fairly 
I  insisted  that,  to  guard  against  and  prevent  a 
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calamity  of  this  kind,  any  higher  or  c;reater  de- 
gree of  diligence  should  be  required  of  the 
company  than  ordinary  diligence.  There  is 
no  rule  of  law,  nor  any  precedent,  which,  in 
our  opinion,  would  justify  a  court  in  holding 
that  the  company,  in  view  of  its  relations  to 
the  plaintiff,  under  all  the  circumstances  dis- 
closed by  the  evidence,  was  bound  to  exercise 
more  than  ordinary  care  for  his  safety.  As- 
suming the  correctness  of  this  position,  it  fol- 
lows that  if,  in  order  to  make  the  company  lia- 
ble, the  rule  of  extraordinary  diligence  must  be 
put  upon  it,  there  could  be  no  lawful  recovery. 
We  are  satisfied  that  nothing  short  of  "that  ex- 
treme care  and  caution  which  very  prudent 
and  thoughtful  persons"  would  have  exercised 
under  like  circumstances  could  have  enabled  the 
company  to  foresee,  guard  against,  and  prevent 
all  the  different  occurrences  from  which  the 
injury  resulted.  In  our  opinion,  it  was  not 
leas  careful  as  to  the  protection  and  safely  of 
the  plaintiff  than  persons  of  ordinary  prudence 
would  have  been.  It  seems  clear,  at  any  rate, 
that  it  was  at  least  as  prudent  in  this  respect 
as  the  child's  own  father.  We  do  not  mean  to 
even  intimate  that  if  the  latter  had  been  negli 
gent  his  negligence  would  have  been  imputable 
to  the  child.  The  idea  we  intend  to  convev  is 
that  the  same  facts  which  show  ordinary  dili- 
gence on  the  father's  part  are  available  to  show 
a  like  degree  of  diligence  on  the  part  of  the 
company,  and  we  think  the  evidence  in  this 
case  establishes  that  degree  of  diligence  as  to 
both.^  This  being  so,  the  company  did  not  vio 
late  any  duty  it  owed  the  plaintiff,  and  conse- 
quently should  not  have  been  held  liable.  As  re- 
quiring it  to  exercise  for  his  protection  extraor- 
dinary diligence  would  be  exacting  from  it  a 
higher  degree  of  care  and  prudence  than  the 
law  imposes  upon  it,  its  failure  to  observe  such 
diligence,  if  such  was  the  fact,  was  not.  rela- 
tively to  the  plaintiff,  negligence  at  all,  and 
could  not,  therefore,  be  the  basis  of  a  recovery 
in  his  favor.  We  have  given  this  case  much 
thought  and  deliberation,  and  our  conclusion 
is  that  under  the  evidence  the  verdict  cannot 
be  supported  upon  legal  principles  and  ought 
to  be  set  aside. 
Judgment  reversed. 

Atkinson.  J.,  dissenting: 

Aside  from  the  facts  stated  in  the  official  re- 
port, it  is  only  necessary  to  refer  to  what,  in 
the  treatment  of  the  questions  made  in  this 
cause,  both  by  the  majority  and  myself,  is  an 
accepted  fact;  and  that  is  that  the  plaintiff,  at 
the  time  of  the  infliction  of  the  injuries  com- 
plained of,  was  a  child  of  loo  tender  years  to 
be  chargeable  with  negligence  on  his  own  ac- 
count. This  admission  obviates  a  discussion 
in  justification  of  the  finding  of  the  jury  in  so 
far  as  it  found  that  fact  in  his  favor.  Dealing 
with  him  as  a  person  wholly  irresponsible,  and 
chargeable  with  no  measure  of  diligence  for 
bis  own  safety,  we  are  to  consider  what  are  the 
relative  rights  of  the  person  injured,  and  the 
relative  duties  of  the  defendant  company.  It 
may  be  stated,  as  fundamental,  that  under  the 
provisions  of  the  Code  a  railroad  company,  in 
the  running  and  operating  of  its  trains,  at  all 
times,  at  all  places,  owes  to  all  persons  at  least 
the  duty  of  ordinary  care.  This  is  a  neces- 
sary deduction  from  the  Code  provision  which 
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from  the  proof  of  injury  raises  a  presumption 
of  negligence,  and  places  upon  the  company 
the  burden  of  proving  ordinary  care;  for  if  ihV 
duty   was  not    imposed   by  statute  the  pre- 
sumption could  not  arise.    Just  what  amount 
of  vigilance  constitutes  ordinary  care  is  neces- 
sarily a  question  of  fact,  and  cannot,  in  the 
nature  of  things,  be  measured  by  any  standard 
which  in  advance  can  be  prescribed  by  law, 
and  hence  such  are  questions  to  be  determined 
by  a  jury.     So  far  as  this  particular  case  is 
concerned,    it    would    make    no    difference 
whether  this  child  was   a   licensee    or    not; 
whether  he  was  in  the  position  where  he  was 
injured  by  permission  of  the  company  or  not. 
Being  of  too  tender  years  to  be  chargeable  with 
negligence,  he  was  wanting  in  capacity  to  be- 
come a  wilful  trespasser,  and  therefore  is  to  be 
judged  by  the  same  rules  as  would  apply  to 
any  animate,  though  irrational  object  injured 
under   like  circumstances?    Let    us  suppose 
that,  instead  of  being  a  human  being,  he  had 
been  an  ordinary  domestic  animal,  and  being 
injured,  the  owner  had  brought  suit  to  recover; 
what  would  it  have  been  necessary  for  him  to 
prove?    It  would  have  been  necessary  only  to 
prove  ownership,  value,  injury.     In  order  to 
rebut  the  presumption,  it  would    have  been 
necessary  for  the  defendant  company  to  show 
that  its  servants  were  in  the  exercise  of  ordi- 
nary care,  and  this  has  been  frequently  held  to 
involve  proof   that  its  servants  were  on  the 
lookout;    that  in  that  respect  they  were  not 
negligent;  that  they  did  not  see,  and  could  not 
have  seen,  the  animal  injured,  in  time  to  pre- 
vent the  injury;  and  that  after  the  danger  be- 
came apparent  they  used  all  ordinary  and  rea 
sonable  means  to  prevent  the  catastrophe.     It 
would  be  no  reply  to  the  action  to  say  that  the 
animal  had  no  right  to  be  at  the  point  injured; 
for  it  has  been  held  by  this  court  that,  even 
in  those  districts  where  it  is  unlawful  for  ani- 
mals to  run  at  large,  the  duty  of  the  company 
to  take  precautions  to  prevent  injury  to  them 
is  not  thereby  lessened.     So  with  the  child  in- 
jured in  the  present  case.     As  to  one  of  his 
mental  capacity,  it  would  be  no  reply  to  say 
that  he  had  no  right  to  be  where  he  was  in- 
jured.    Being  irresponsible,  he  was  under  no 
duty  to  look  out  for  his  own  safety;  and  there- 
fore the  company  could  not  avoid  a  recovery 
by  showing  that  he  was  negligent,  but  only  by 
showing  that  its  servants  at  the  time  of  the  in- 
jury were  in  the  exercise  of  ordinary  care.    In 
the  present  case,  however,  not  only  was  the 
person  injured  not  a  trespasser,  but  he  was  in 
the  dangerous  position  of   walking  along  its 
tracks  by  permission  of  the  railroad  authori- 
ties, and  was  injured  at  a  time  during  the  day 
when  the  company  must  have  known  from  ex- 
perience and  observation  extending  over  many 
years,  that  many  children  of   his  tender  age 
were  wont  to  be  at  that  place,  and  exposed 
constantly  to  the  very  dangers  into  which,  in 
consequence  of  their  youth,  they  were  likely  to 
be  allured;  and  yet  when,  under  these  circum- 
stances, one  of  them  is  injured,  and  the  com- 
pany offers  no  excuse    by  way  of    evidence 
showing  diligence  upon  its  part,  it  is  said  that 
to  require  proof  such  as  would  be  necessary 
to  shield  it  if  the  action  were  for  injuries  to  an 
animal  is  to  impose  upon  it  the  duty  of  extraor- 
dinary care.    No  diligence  at  all  was  shown 
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upon  the  part  of  the  defendant  company,  and   jury  found   with   him;    and  upon  these  two 


yet,  in  the  face  of  the  statute  imposing  upon 
it  the  burden  of  proof  in  such  cases,  it  is  held 
that  no  recovery  could  be  had.  Upon  the 
principle  of  the'  Turn-ToMe  Cases,  which  are 
familiar  to  the  profession.  I  am  content  to  rest 
my  individual  Judgment  that  the  law  of  the 
case  was  with  the  plaintiff.    The    facts  the 


propositions  it  is,  with  the  greatest  deference 
for  the  opinion  of  my  learned  brethren,  earn- 
estly submitted  that  the  iudgment  of  the  trial 
court,  approving  the  finding  of  the  jury  and 
denying  a  new  trial,  should  be  permitted  to 
stand. 
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Maggie  8HEFPER,  Appt, 

V. 

Charles  L.  WILLOUGHBY  et  aL 
(103  lU.  518.) 

1.  A  person  injured  by  eattn^  an  whole' 
some  food  at  a  public  restaurant  must,  in 
order  to  recover  damages  from  the  person  keep- 
ingr  the  restaurant,  establish  oarelessness  or  negli- 
gence on  bis  part. 

8.  Proof  by  one  injured  by  eatinflf  nn- 
^rholesome  fbod  at  a  public  restaurant  of 
the  fact  of  eating  the  food  and  of  consequent 
sickness  is  not  sufBdent  to  make  a  prima  facte 
case  in  his  favor  against  the  restaurant  keeper, 
nor  to  shift  the  burden  upon  the  latter  to  es- 
tablish due  care. 

(November  9, 1896.) 

APPEAL  bv  plaintiff  from  a  judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  defendants  in  an  action 
broucht  to  recover  damages  for  injuries  al- 
leged to  have  been  caused  by  unwholesome 
food  negligently  furnished  by  defendants  to 
plaintiff.    Affirmed. 

Statement  by  Craigr*  J.: 

This  was  an  action  on  the  case  brought  by 
appellant  against  appellees  to  recover  dam- 
ages for  injuries  resulting  to  the  appellant 
from  eating  an  oyster  stew  served  by  appellees 
in  their  restaurant  in  Chicago  on  the  5th  day 
of  February,  1891.  It  was  alleged  in  the 
declaration  that  the  defendants  were  the  pro- 
prietors of  a  public  restaurant  known  as  the 
•'Boston  Oyster  House,"  furnishing  to  pa- 
trons, among  other  things,  oyster  stews; 
that  on  the  5th  of  February,  1891.  they  re- 
ceived the  plaintiff  as  a  guest  and  patron, 
and  furnished  to  her  a  certain  dish  of  food, 
known  as  an  •*  oyster  slew,'*  for  a  certain 
charge  paid  by  plaintiff,  and  it  then  became 
the  duty  of  the  defendants  to  carefully  pre- 
pare the  stew,  of  healthy  and  wholesome 
material,  yet  the  defendants,  disregarding 
their  duty  in  this  behalf,  did  carelessly,  neg- 
ligently, '^and  unskilfully,  and  though  the 
carelessness,  negligence,  and  unskil  fulness 
and  default  of  the  defendants  and  their  serv- ' 


ants,  and  for  want  of  due  care  and  attention 
to  their  duty,  prepare  and  deliver  to  the 
plaintiff,  to  be  by  her  eaten,  an  oyster  stew 
that  was  not  good  or  wholesome,  but  delete- 
rious, dangerous,  and,  poisonous;  that  the 
plaintiff,  though  using  all  due  care,  and 
without  fault,  then  and  there  ate  the  stew, 
and  immediately  thereafter,  and  as  the  im- 
mediate and  direct  consequence  thereof,  and 
of  said  negligence  and  carelessness  of  the 
defendants,  became  and  was  poisoned  and 
became  sick,  and  was  sick,  and  suffered  ter- 
rible bodily  injury,  and  endured  great  phys- 
ical and  mental  pain,  and  became  perma- 
nently injured,  and  was  obliged  to  and  did 
lay  out  and  expend  large  sums  of  money  in 
endeavoring  to  get  healed,  and  claiming  dam- 
ages. It  appears  from  the  evidence  intro- 
duced by  plaintiff  that  on  the  morning  of 
February  5.  1895.  plaintiff  being  then  in  good 
health,  accompanied  by  her  friend  Mrs. 
Thompson,  left  her  home  in  Chicago,  and 
spent  the  forenoon  in  shopping,  and  about 
12  o'clock  entered  the  restaurant  of  the  de- 
fendants. Each  ordered  a  stew;  Mrs.  Thomp- 
son eating  hers;  the  plaintiff  eating,  according 
to  her  testimony,  only  the  broth  of  her  stew. 
While  eating  the  oysters,  Mrs.  Thompson 
observed  a  peculiar  taste  in  her  mouth, —  as 
she  described  it,  "a  brassy  taste.'*  This  was 
observed  soon  after  beginning  to  eat,  and 
again  about  the  time  of  finishing.  Some 
oysters  being  left  in  the  plaintiff's  dish  the  la- 
dies observed  that  they  were  green,  and  called 
the  attention  of  the  waiter  to  the  fact.  He 
insisted,  however,  that  the  oysters  were  all 
right.  After  finishing  their  meal,  they  paid 
for  the  oysters  and  left  the  restaurant.  As 
soon  as  they  got  on  the  steps,  Mrs.  Thomp- 
son began  to  feel  sick,  and  both  went  across 
the  street  to  a  physician's  ofilce.  Before 
leaving  the  restaurant  they  wrapped  two  of 
the  oysters  in  a  piece  of  paper,  and  showed 
them  to  the  doctor.  At  the  doctor's  ofl9ce 
plaintiff  was  taken  sick  and  was  in  great 
agony  and  pain.  She  had  burning  sensation 
and  hot  feeling;  was  sick  and  faint.  An 
emetic  was  given  to  each,  and  they  remained 
in  the  ofi^ce  some  time;  Mrs.  Thompson  be- 
coming materially  better;  Mrs.  Sheffer  improv- 
ing so  that  they  were  able  to  start  home.  On 
the  street  car,  going  home,  plaintiff  was  taken 
worse.    She  was  bloated,  and  her  clothes  had 


Note.— As  to  implied  warranty  on  sale  of  articles  i  As  to  the  liability  of  a  vendor  in  cases  of  tort  for 
of  food,  see  note  to  McQuaid  v.  Ross  (Wis.)  2S  L.  K.  sale  of  unwholesome  food,  see  Craft  v.  Parker 
A.  on  page  105.  I  (Mich.)  21  L.  R.  A. ) 89,  and  runte, 
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to  be  opened.  She  was  removed  to  the  plat- 
form of  the  car,  and  then  to  a  drug  store. 
After  remaining  in  the  drug  store  for  some 
time,  she  was  removed  to  her  home,  at  State 
and  Thirty-Seventh  streets,  where,  from  her 
sickness,  she  was  confined  to  her  bed  for 
some  three  weeks.  The  evidence  tends  to 
show  that  she  has  never  recovered  from  her 
sickness.  It  also  appeared  that  from  eight 
to  nine  hundred  oyster  stews  were  served  in 
the  restaurant  during  the  noon  hour.  At  the 
close  of  plaintiff's  evidence,  the  court,  at  the 
request  of  the  defendants,  instructed  the  jury 
to  leturn  a  verdict  in  favor  of  the  defend- 
ants, and  it  is  claimed  that  ihc  court  erred  in 
giving  this  instruction. 

Mr.  Edwin  F.  Abbott,  for  appellant: 

There  is  an  implied  warranty  of  the  sound- 
ness and  wholesomeness  of  provisions  pre- 
pared for  immediate  consumption. 

WiedemanY.  Keller,  58  111.  App.  882;  Hoover 
V,  PeterSy  18  Mich.  51;  VanBracklinv.  Fonda, 
12  Johns.  468,  7  Am.  Dec.  389;  Moses  v.  Mead, 
1  Denio.  888,  43  Am.  Dec.  676;  5  Bacon,  Abr. 
232;  Divine  v.  McGormiek,  50  Barb.  116. 

Where  the  causes  which  produce  the  injury 
are  under  the  management  of  the  defendants, 
and,  in  the  ordinary  course  of  things,  the  in- 
jury would  not  have  licen  suffered,  the  defend- 
ants are  prima  facie  liable. 

16  Am.  &  Eng.  Enc.  Law,  p.  449:  Budd  v. 
United  Carriage  Co.  25  Or.  814,  27  L.  R.  A. 
279;  Scott  v.  London  dh  St,  K.  Docks  Co.  8 
Ilurlflt.  &  C.  596. 

On  grounds  of  public  policy  innkeepers  are 
prima  facie  liable  for  losses  which  happen  to 
the  goods  of  guests.  On  the  same  principle, 
and  for  the  greater  reason  that  life  and  health 
are  more  valuable  than  property,  restaurant 
keepers  should  be  prima  facie  held  liable  for  in- 
jury sustained  by  reason  of  their  guests  eating 
improper  food  furnished  by  the  inn -keeper. 

Metmlf  V.  Ue&s,  14  111.  129;  Johnson  v. 
Bichardfion,  17  111.  802,  63  Am.  Dec.  869;  11 
Am.  &  Eng.  Enc.  Law,  p.  449. 

Messrs.  Duncan  As  Gilbert  for  appellees. 

Craie^»  J.,  delivered  the  opinion  of  the 
court: 

Whether  the  plaintiff  became  sick  from  eat- 
ing  the  oyster  stew  at  the  defendants'  restau- 
rant was  a  question  for  the  jury,  and  while 
the  evidence  produced  by  plaintiff  that  eight 
or  nine  hundred  persons  were  served  with  oys- 
ter stews  at  the  same  time  and  place,  none  of 
whom  became  sick,  would  seem  to  be  a  strong 
circumstance  lending  to  establish  that  the 
plaintiff^s  sickness  was  attributable  to  other 
causes,  yet  we  are  inclined  to  the  opinion 
that,  if  plaintiff  had  made  out  her  case  in 
other  respects,  it  would  have  been  the  duty 
of  the  court  to  submit  this  question  to  the 
jury.  It  will  be  observed  that  the  plaintiff, 
in  her  declaration,  averred  that  the  defend- 
ants, as  restaurant  keepers,  served  plaintiff 
with  oysters,  and  "carelessly,  negligently, 
and  unskillfully,  and  through  carelessness," 
did  ••deliver  to  the  plaintiff,  to  be  by  her 
eaten,  an  oyster  stew  that  was  not  good  or 
wholesome,  .but  deleterious,  dangerous,  and 
poisonous."  etc.,  whereby  plaintiff  became 
sick.  This  was,  no  doubt,  regarded  by  the 
34  L.  R.  A. 


plaintiff  as  a  material  averment;  and  it  was 
a  material  averment,  one  upon  which  the 
right  of  recovery  of  plaintiff  rested;  and, 
unless  the  evidence  fairly  tended  to  establish 
negligence  on  the  part  of  the  defendants, 
plaintiff  could  not  recover.  But  it  is  said 
in  the  argument  that  innkeepers  are  prima 
facie  liable  for  losses  which  happen  to  the 
goods  of  their  guests,  and,  on  the  same 
principle,  restaurant  keepers  should  be  prima 
facie  liable  for  injury  resulting  from  un- 
wholesome food  furnished  by  them.  The 
law  is  well  settled  that  the  keepers  of  pub- 
lic inns  are  required  to  safely  keep  the  prop- 
erty of  their  guests,  and  in  case  such  prop- 
erty is  lost  the  innkeeper  can  only  relieve 
himself  from  liability  by  proving  that  the 
loss  occurred  without  anv  fault  on  his  part, 
or  that  the  loss  occurred  through  the  fault 
of  his  guest;  and  the  burden  of  proof  to  ex- 
onerate the  innkeeper  is  upon  himself,  for 
the  reason  that  the  law,  in  the  first  instance, 
will  attribute  the  loss  to  his  default.  John- 
son V.  Richardson,  17  111.  304,  68  Am.  Dec.  369. 

As  respects  the  goods  of  a  guest,  which  he 
takes  with  him  when  he  stops  at  an  inn,  the 
innkeeper  is  practically  an  insurer;  and,  where 
nn  action  is  brought  to  recover  for  goods  lost, 
the  guest  is  only  required  to  show  the  ex- 
istence of  the  relation  of  innkeeper  and 
guest,  and  the  loss,  to  authorize  a  recovery. 
But  as  a  food  served  at  a  restaurant,  such 
as  oysters,  ice  cream,  and  the  like,  we  are 
not  aware  that  a  similar  rule  establishing  lia- 
bility ever  existed.  There  is  no  similarity 
between  the  two  cases,  and  the  principle  that 
governs  one  does  not  apply  to  the  other.  If 
a  person  keeping  a  public  restaurant  fails 
to  exercise  ordinary  care  in  furnishing  food 
to  his  patrons,  and  damage^s  result,  he  would 
be  liable,  if  his  business  be  conducted  in  a 
careless  or  negligent  manner,  and  through 
such  negligent  a  patron  is  injured.  But, 
where  an  action  is  brought  to  recover  dam- 
ages, the  burden  is  upon  the  person  bringing 
the  action  to  establish  carelessness  or  negli- 
gence. 

Plaintiff  claims  that,  having  proved  that 
she  ate  the  oyster  broth  at  the  defendants' 
restaurant,  and  in  consequence  became  sick, 
her  case  is  made  out,  or  at  least  the  burden 
of  proof  is  shifted  on  the  defendants.  If 
this  rule  was  adopted,  the  plaintiff  would  be 
relieved  from  proving  the  most  important 
element  of  her  declaration,  the  negligence  of 
defendants,  which  is  really  the  foundation 
of  the  action.  This  would,  in  effect,  make 
the  restaurant  keeper  an  insurer.  Such  a 
rule  is  not  correct  in  principle,  nor  has  it 
been  sustained,  so  far  as  we  are  advised,  b^ 
any  respectable  authority.  Wiedeman  v.  Kel 
ler,  58  111.  App.  382,— a  case  cited  by  appel 
lant,  was  one  where  the  plaintiff  brought  an 
action  against  a  retail  dealer  in  meats  to  re- 
cover damages  resulting  from  eating  pork  con- 
taining trichinfe,  sold  to  him  by  the  dealer. 
In  deciding  the  case  the  court  held  that 
when  a  vendor  of  provisions  has  no  notice 
of,  and  cannot,  by  the  exercise  of  reasonable 
or  ordinary  care,  ascertain,  the  unwholesome 
or  unsound  condition,  there  is  no  implied 
warranty  of  the  soundness  of  provisions 
not    prepared    or    manufactured    by    such 
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vendor.  Here  there  is  no  pretense  that  the  de- 
fendants manufactured  either  the  oysters  or 
the  UEiilk,  the  two  ingredients  of  the  oyster 
stew,  and,  under  the  rule  laid  down  in  the  case 
cited,  there  could  be  no  liability.  Plaintiff  has 
cited  VanBracklin  Y.Fonda,  12  Johns.  467,  7 
Am.  Dec.  889,  as  authority.  But  that  was  an 
action  brought  against  a  person  for  selling  a 
quarter  of  beef  as  eood  and  sound,  when  it 
was  bad  and  unwholesome ;  but  it  was  proved 
that  the  vendor  knew  when  he  sold  the  beef 
that  it  was  diseased,  and,  while  the  rule  laid 
down  in  that  case  is  proper  under  the  facts, 
it  has  no  application  to  this  case.    Here  the 


plaintiff  called  but  one  witness  to  prove  neg- 
ligence or  carelessness  on  the  part  of  the 
defendants,  and,  upon  an  examination  of  the 
evidence  of  the  witness,  it  will  be  found  that 
the  evidence,  when  fairly  considered,  does 
not  tend  to  show  that  the  defendants  were 
guilty  of  any  negligence  or  carelessness. 

As  the  plaintiff  failed  to  introduce  any  evi- 
dence tending  to  prove  the  most  material 
averment  of  ner  declaration,  the  instruction 
of  the  court  to  find  for  the  defendants  was 
correct. 

The  judgment  of  the  AppeUate  Court  will  be 
ajffii*nied. 


IOWA  SUPREME  COURT. 


George  D.  ROSS 

V, 
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1.  The  imconstltatioiuUity  of  a  statate 
cannot  be  set  up  for  the  first  time  on  appeal 
as  a  ground  of  attack  oa  iastruotions  which  were 
given  on  other  lesuee. 

2.  Notice  by  a  vegimtBred  letter,  provided 
for  by  Laws  1880,  chap.  210,  S  2  in  case  of  notice 
precedent  to  forfeiture  of  insurance  poiicies,  is 
completed  by  due  registration  of  the  letter  at  the 
office  from  which  it  is  to  be  sent. 

8.  A  letter  is  not  reg^tered,  ao  as  to  com- 
plete service  of  notice  by  registered  letter,  where 
such  service  is  authorized,  until  it  is  numbered 
as  required  by  the  postal  laws  and  regulations, 
although  the  postmaster  has  received  it  prop- 
erly addressed  and  given  a  receipt  therefor. 

(January  16,  1806.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Shelby  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.     Affirmed. 

Statement  by  Given,  Ch.  J.: 

Action  to  recover  upon  a  policy  of  insurance 
against  loss  by  fire.  Plaintiff  alleges  that  the 
merchandise  and  fixtures  insured  were  de- 
stroyed by  fire  on  or  about  the  Ist  day  of  July, 
18b9.  Defendant  answered,  admitting  the 
policy,  that  the  fire  damaged  some  of  the  in- 
sured property,  and  denying  that  the  fire  oc- 
curred on  the  1st  day  of  July,  1889.  That 
the  policy  sued  on  was  issued  in  consideration 
of  a  promissory  note  of  the  plaintiff  in  words 
and  figures  as  follows: 

$60.00.     Des  Moines,  Iowa,  April  1,  1889. 
On  the  1st  day  of  July,  1889,  for  value  re- 


ceived, I  promise  to  pay  the  Hawkeye  In- 
surance Company,  at  their  ofiSce  in  the  city 
of  Des  Moines,  Iowa,  sixty  dollars,  with 
interest  at  the  rate  of  8  per  cent  per  an- 
num from  date,  being  premium  for  insur- 
ance, under  policy  No.  192,542.  And  it  is 
hereby  agreed  that,  if  this  note  is  not  paid  at 
maturity,  the  whole  aiaount  of  premium  of 
said  policy  shall  be  considered  as  earned  and 
payable,  and  the  policy  shall  be  null  and  void; 
and  the  company  shall  not  be  liable  for  any 
loss  or  damage  that  may  occur  to  the  properly 
insured  while  this  note  shall  be  overdue  and 
unpaid;  and  if  this  note  remains  unpaid  for 
the  period  of  sixty  days  after  maturity,  then  I 
agree  to  pay  said  company  the  further  sum  of 
10  per  cent  on  the  amount  due  as  fees  for  col- 
lecting the  same.  George  D.  Ross, 
P.  O.  Address.  Harlan, 
County  of  Shelby,  Iowa. 

That  said  policy  was  made  and  accepted  on 
the  conditions  therein,  one  of  which  is  to  the 
effect  that  a  failure  to  pay  said  premium  note 
at  maturity  "  shall  immediately  terminate  all 
liability  of  this  company  under  this  policy, 
and  the  company  shall  not  in  any  case  be  lia- 
ble for  any  loss  or  damage  that  may  occur  at 
a  time  when  anjr  such  note  or  notes,  or  any 
instalment  therein,  or  any  part  thereof,  shall 
be  overdue  and  unpaid."  Defendant  avers 
that  on  the  1st  day  of  June,  1889,  it  served  on 
the  plaintiff  a  notice  in  writing,  by  inclosing 
it  in  a  registered  letter  addressed  to  plaintiff  at 
Harlan,  Iowa,  the  postoflJce  address  named  in 
the  policy,  notifying  him  that  said  note  would 
be  due  on  the  1st  day  of  July,  1889,  demanding 
payment  and  stating  that ''unless  such  pay- 
ment is  made  within  thirty  days  from  service 
of  this  notice  your  policy  will  be  suspended/' 
The  notice  also  called  attention  to  the  condi 
tions  in  the  policy  and  note,  stating  that  if  the 
note  was  not  paid  when  due  the  policy  would 
become  suspended.  Defendant  alleged  that 
the  note  fell  due  July  1,  1889,  and.  being  over- 
due and  unpaid'the  policy  was  suspended,  and 


Note.— The  above  decision  as  to  when  a  letter  Is 
renrlstered  so  as  to  l>eoome  a  notice  by  reg-istered 
letter  is  a  novel  one. 

For  misdelivery  of  registered  letter,  see  Joslyn  v. 
Kinff  (Neb.)  4  L.  R.  A.  457. 
34  L.a  A. 


For  Illustrations  of  presumption  from  mailing 
papers,  see  Pennypacker  v.  Capital  Ins.  Co.  dowa) 
8  L.  R.  A.  236,  and  Marston  v.  Biffeldw  (Mass.)  5  L. 
R.A.4d. 
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defendant  was  not  liable  thereon  for  the  al- 
leged loss.  Plaintiff  in  reply  denies  that  the 
defendant  served  said  notice  on  him  on  the  1st 
day  of  June,  1889.  A  further  issue  was  joined 
by  amendment  to  the  answer  and  repl^  that 
need  not  be  noticed.  The  cause  was  tned  to 
a  jury,  and  a  verdict  and  judgment  in  favor 
of  the  plaintiff.    Defendant  appeals. 

Mr.  Geor^^e  R.  Sanderson,  with  Messrs. 
D.  O.  Staart  and  Charles  McKensie,  for 

appellant: 

This  law  is  unconstitutional  within  the  in- 
hibitioa  of  the  14th  Amendment  to  the  Consti- 
tution of  the  United  States,  which  forbids  any 
state  to  make  or  enforce  an^  law  which  shall 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States,  or  deprive  any  per- 
son of  life,  liberty,  or  properly  without  due 
process  of  law,  or  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws. 
It  also  violates  art.  1,  ^§  1  and  6.  and  art.  3. 
§  30,  of  our  state  Constitution. 

The  appellant  has  the  right  to  frame  its  con- 
tract and  to  be  bound  only  by  the  general  laws 
forbidding  those  immoral  and  illegal. 

Butchers  Union  8.  H.  d  L.  8.  L.  Co.  v.  Cres- 
cent atv  L.  8.  L.  A  8.  H.  Co.  Ill  U.  S.  746, 
28  L.  ed.  585;  Adam  Smith,  Wealth  of  Na- 
tions, bk.  1,  chap.  10;  Com.  v.  Perry,  14  L.  R. 
A.  325,  155  Mass.  117;  GodcJiarlesv.  Wigeman, 
113  Pa.  481;  States.  Loomis,  21  L.  R.  A.  789, 
115  Mo.  S07;  State  v.  Goodwill,  6  L.  R.  A.  621, 
33  W.  Va.  179;  MilleU  v.  Peojyle,  117  111.  294. 
57  Am.  Rep.  869;  Frorer  v.  People,  16  L.  R.  A. 
492,  141  111.  llhRamseif  v.  Peoj^,  17  L.  R.  A. 
853.  142111.  380;  Bertholfv.  CHeilly,  74  N.  Y. 
515,  30  Am.  Rep.  825;  Be  Jacobs,  98  N.  Y.  98, 
50  Am.Rep.  686;  People  v.  Marx,  99  N.  Y.  377, 
52  Am.  Rep.  34;  Carew  v.  RntheTford,  106  Mass. 
14,  8  Am.  Rep.  287;  U.  S.  Const,  art.  14;  Colo. 
Const,  art.  2,  25;  Cooley,  Const.  Lira.  6lh  ed. 
431;  East  Kingstony.  Towle,  48  N.  H.  65;  San 
Mateo  County  v.  Southern  P.  R.  Co.  13  Fed. 
Rep.  145;  Denver  &  B.  G.  B.  Co,  v.  autcalt,  2 
Colo.  App.  395;  Grates  v.  Northern  P.  B. 
Co.  5  Mont.  556,  51  Am.  Rep.  81;  Dacres  v. 
Oregon  B.  &  Nav,  Co.  1  Wash.  525:  Frtrf«wor//i 
V,  Union  P.  B.  Co.  23  L.  R.  A.  812,  18  Colo. 
600. 

While  under  its  reserved  power  a  state  may 
place  additional  burdens  and  restrictions  upon 
the  corporations  of  its  creation,  these  must  be 
subject  to  the  constituttonal  limitations  and  be 
imposed  by  general  and  equal  laws. 

Braceville  Coal  Co.  v.  People.  22  L.  R.  A.  340. 
147  111.  06. 

The  articles  of  incorporation  of  the  appel- 
lant constitute  a  contract  between  the  cor- 
porators (Morawetz,  Priv.  Corp.  ^  1047).  and 
this  contract  cannot  be  altered,  nor  the 
fights  of  the  incorporations  thereunder  be 
taken  away. 

Sinking  Fund  Gases,  99  U.  S.  737-766,  25  L. 
ed.  508-518;  Ferguson  v.  Meredith,  68  U.  S. 
1  Wall.  26,  17  L.  ed.  604;  Cook.  Stock  & 
Stockholders,  495;  Taylor,  Priv.  Corp.  449, 
4i^\  Zabriskie  v.  Hackensack  cfc  N.  T.  B.  Co. 
18N.  J.  Eq.  178,  90  Am.  Dec.  617;  Cooley, 
Oonst.  Lim.  4th  ed.  p.  284;  Easbrouck  "f.Miltrau- 
A'^,  18  Wis.  42,  80  Am.  Dec.  718;  Marshall  v. 
j^'Uiman,  61  Dl.  218;  People  v.  Chicago,  51  111. 
1 7,  2  Am.  Rep.  278;  Cairo  <fe  St.  L.  B.  Co.  v. 
34  L.  R  A. 


8parta,  77  111.  505;  PeopU  v.  Detroit,  28  Mich. 
228,  15  Am.  Rep.  202. 

This  act  applies  only  to  insurance  companies, 
and  has  no  reference  to  individual  insurers, 
not  incorporated  or  associated.  They  have  all 
the  rights  which  are  circumscribed  and  limited 
by  this  act. 

The  pleadings  and  facts  remaining  un- 
changed, it  follows  conclusively  that  this  ap- 
peal must  be  ruled  by  the  law  announced  by 
the  court  upon  the  first  appeal. 

Adams  County  v.  Burlington  dh  Jf.  B.  Co.  55 
Iowa,  94;  Simplot  v.  Dubuque,  56  Iowa,  639; 
Minnesota  Linseed  Oil  Co.  v.  Montague,  65 
Iowa,  68;  Drake  v.  Chicago,  B.  I.  &  P.  B,  Co. 
70  Iowa,  69;  Babcock  v.  Chicago  dh  X.  W.  B.  Go. 
72  Iowa,  197;  Heffner  v.  Brownell,  75  Iowa, 
342;  Burlington,  C.  B.  d  N.  B.  Co.  v.  Dey, 
89  Iowa.  13. 

The  insurance  company  must  know  when 
service  is  effected  in  order  that  the  calculation 
of  short  rates  may  be  correct.  Under  the  con- 
struction placed  upon  this  statute  in  the  in- 
structions complained  of,  it  would  be  almost 
impossible  to  compute  short  rates  accurately. 
Surely  the  law  will  not  put  upon  a  party  the 
risks  incident  to  improper  calculations  when 
the  errors  are  attributable  to  the  law  itself. 

Time  begins  to  run  when  the  notice  is 
mailed.  That  is  a  fact,  definite,  easy  of  ascer- 
tainment, about  which  no  mistake  is  likely  to 
occur,  and  proof  of  which  is  abundant,  direct, 
and  satisfactory. 

But  if  service  is  dependent  upon  proof  of 
when  a  certain  number  is  affixed  to  the  letter 
diflSculties  appear  which,  at  times  become  al- 
most insurmountable. 

Boss  V.  Hawkeye  Ins.  Co.  83  Iowa,  586;  Hol- 
brook  Bros.  v.  Mill  Owner's  Mut,  Ins.  Co.  86 
Iowa,  255. 

Messrs.  Smith  &  Cullison,  for  appellee: 

The  question  of  constitutionality  is  rai.sed  for 
the  first  time  in  the  supreme  court.  The  court 
will  not  consider  it. 

Iowa  Homestead  Co.  v.  Dun  comb,  51  Iowa, 
525;  Garland  v.  Wholebau,  20  Iowa,  271;  Mc- 
Gregor V.  Gardner,  16  Iowa,  588;  Goodnow  v. 
Plnynb.  67  Iowa,  661;  Edwards  v.  Cosgvo,  71 
Iowa.  296. 

Before  a  letter  can  be  '  'registered"  it  must 
be  given  to  the  postmaster  for  registration,  and 
when  registered  by  him,  and  not  before,  is  it 
ready  for  mailing  as  a  registered  letter— ready 
for  transmission  through  the  mails. 

Holbrook  Bros.  v.  Mtll  Owners'  Mut.  Ins.  Co. 
86  Iowa,  255. 

Given,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

1.  The  evidence  shows  without  conflict  that 
the  loss  occurred  on  July  2,  1889,  and  the 
court  so  instructed  the  jury.  The  premium 
note  fell  due  on  July  1,  1889,  and  was  unpaid 
at  the  time  of  the  fire,  wherefore  appellant 
claims  that  the  policy  was,  by  reason  of  said 
condition  therein,  and  in  the  note,  and  the 
service  of  said  note,  suspended  at  the  time  of 
the  loss.  Appellant's  first  contention  in  argu- 
ment is  that  g^  1,  2,  chapter  210,  Laws 
1880,  providing  that  such  policies  shall  not  be 
declared  forfeited  or  suspended  for  nonpay- 
ment of  premium  until  after  thirty  days'  notice 
is  given,  is  unconstitutional.  It  is  entirely  clear 
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from  the  record  that  this  question  was  not 
raised  in  or  presented  to  the  district  court. 
Appellant  does  not  present  the  question  either 
in  the  pleadings,  motion  for  verdict,  or  in- 
structions asked.  On  the  former  appeal,  and 
on  both  trials  below,  the  defense  that  the  pol- 
icy was  suspended  at  the  time  of  the  loss  was 
grounded  on  the  alleged  compliance  with  said 
chapter  210. 

The  constitutionality  of  said  act  is  first 
questioned  in  the  assignment  of  errors.  Ap- 
pellant concedes  that  this  question  was  not 
presented  to  the  district  court,  but  insists  that 
it  may  be  presented  in  this  court  for  the  first 
time  as  reasons  why  the  instructions  com- 
plained of  are  not  correct.  The  instructions 
were  given  upon  the  issues  claimed  by  the  par- 
ties, and  upon  which  they  tried  and  submitted 
the  case,  and  they  will  not  be  heard  to  insist 
upon  any  different  issues  on  appeal.  In  law 
actions,  this  court  sits  as  a  court  of  review 
only,  and  will  not  consider  questions  that 
were  not  presented  to  the  trial  court.  loira 
Homestead  Co.  v.  Vuncombe,  51  Iowa,  525; 
Oarland  v.  Wfiolebau,  20  Iowa,  271;  McGregor 
V.  Gardner,  16  Iowa,  588;  Goodnow  v.  Plumb, 
67  Iowa,  661 :  Edwards  v.  Cosgro,  71  Iowa,  296; 
Laverty  v.  Woodtcard,  16  Iowa,  5;  Lower  v. 
Lower,  46  Iowa,  525;  Ebyt  v.  Hoyt,  68  Iowa, 
703;  Bejijamin  v.  Shea,  83  Iowa,  392. 

2.  On  the  former  appeal  (88  Iowa,  586),  the 
question  presented  was  upon  an  instruction  to 
the  effect  that  the  service  of  the  notice  by 
registered  letter  was  not  completed  *'  until,  by 
due  course  of  mail)  for  registered  matter,  it 
should  be  received  at  the  office  of  its  destina- 
tion." This  court  held  that  the  service  of  such 
a  notice  is  completed  when  the  letter  is  prop- 
erly addressed  and  registered  at  the  postofflce. 
It  was  not  held,  as  claimed  by  appellant, 
*'that  the  notice  was  served  when  the  letter 
was  mailed."  Section  2  of  said  chapter  210 
provides  that  such  notice  may  be  served  by 
registered  letter,  addressed  to  the  assured  at 
his  postofflce  address  named  in  or  on  said  pol- 
icy. This  court  said  that  'in  such  a  case  the 
service  is  complete  when  the  acts  specified  as 
constituting  the  service  are  done."  Register- 
ing the  letter  is  one  of  the  acts  specified,  and 
is  necessary  to  constitute  a  complete  service. 
Appellant  insists,  and  correctly  so,  that  the 
ruhng  on  the  former  appeal  is  the  law  of  this 
case.  The  learned  district  judge,  so  viewing 
the  law  and  the  former  opinion  of  this  court, 
instructed  the  jury  that  registration  of  the  let- 
ter was  necessary  to  a  completed  service,  and 
submitted  the  question  whether  said  letter  was 
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registered  on  June  1, 1889.  The  court  further 
instructed  that  "  under  the  laws,  rules,  and 
regulations  of  the  postofflce  department,  after 
a  receipt  has  been  given  therefor  and  the  letter 
has  been  numbered,  the  letter  becomes  regis- 
tered." After  reciting  the  undisputed  facts, 
that  the  defendant  had  on  June  1,  1889,  de- 
livered the  notice  in  question  to  the  postmaster 
at  Des  Moines,  properly  addressed  and  stamped 
for  registry,  and  procured  from  him  a  proper 
receipt  therefor,  the  court  instructed  as  fol- 
lows: '*The  only  question  for  you  to  deter- 
mine, as  to  this  defense  is  as  to  whether  the 
registry  was  completed  by  assign iog  to  said 
letter  its  number  and  indorsing  the^  same  on 
the  letter.  All  other  things  necessary  to  a 
complete  registration  of  said  letter  on  June  1, 
1889,  are  shown  by  the  uncontroverted  evi- 
dence. You  must  determine  from  the  evi- 
dence whether  its  registry  number  was  in- 
dorsed on  said  letter,  June  1,  1889,  or  not." 
On  the  former  appeal  we  were  not  called  upon 
to  decide,  and  did  not  decide,  what  constituted 
the  registration  of  a  letter.  The  instructions 
are  in  harmony  with  the  laws,  rules,  and  regu- 
lations of  the  postofflce  department  as  shown 
in  the  evidence.  It  is  true  that,  under  the  au- 
thority of  §  1052  of  the  Postal  Laws  and 
Regulations,  the  postmaster  at  Des  Moines  was 
using  "other  than  standard  registration  forms." 
Instead  of  the  slip  receipt  provided  for  by 
postal  laws  and  regulations,  receipts  were  given 
to  appellant,  and  to  certain  other  companies, 
for  letters  deposited  for  registration,  in  a  sepa- 
rate book  for  each  company.  This  related 
solely  to  the  manner  of  receipting  for  the  let- 
ters, and  did  not  in  any  way  change  the  re- 
quirements as  to  registration.  Section  1056  of 
said  Laws.  Rules,  and  Regulations  is  as  follows: 
'*  After  a  receipt  has  been  given,  therefore,  and 
the  matter  has  been  numbered  as  prescribed  in 
the  preceding  sections,  the  letter  or  parcel  be- 
comes registered  and  must  be  guarded  with 
the  utmost  care."  We  have  seen  that  service 
of  such  notice  by  registered  letter  is  not  com- 
plete until  the  'letter,  properly  addressed,  is 
registered,  and  that  it  is  not  registered  until 
numbered  as  required.  The  question  whether 
this  letter  was  registered  on  the  Ist  day  of 
July,  1889,  was  submitted  to  the  jury,  and  it 
found,  as  under  the  evidence  it  was  warranted 
in  doing,  that  the  letter  was  not  registered  un- 
til after  that  day. 

The  judgment  of  Om  District  Court  is  af- 
firmed. 

Petition  for  rehearing  denied. 
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1.  The  indefinite  postponement  of  the 
consideration  of  an  ordinance  fto  an- 
thoriae  a  certain  company  to  lay  rail- 
"wtLy  tracks  m  speoifled  streets  does  not  pre- 
vent  the  subsequent  passage  at  the  same  session 
of  another  ordinance  granting  the  same  company 
the  liffht  to  lay  tracks  on  streets  many  of  which 
are  the  same  as  were  named  in  the  prior  ordi- 
nance,  but  coniainlngr  new  provisions  as  to  the 
connection  of  the  new  tracks  with  an  existing 
system,  and  various  other  provisions  for  a  more 
eflBcient  protection  of  the  public  interest,  al- 
though a  rule  of  procedure  prohibits  action  dur- 
ing the  session  on  the  '"same  subjecV^  after  a 
question  has  been  indefinitely  postponed. 

2*  The  two  thirds  of  the  members  of  a 
branch  of  a  municipal  i^OTemment* 
which  are  required  by  a  rule  of  procedure  in  or- 
der to  dispense  with  one  of  the  regular  readings 
of  a  proposed  ordinance,  need  not  be  two  thirds 
of  all  the  members  of  the  body,  but  only  two 
thirds  of  the  members  voting.  If  they  are  not  less 
than  a  majority,  and  the  majority  constitutes  a 
quorum. 

(November  19, 1896.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  of  Baltimore  City  dismiss- 
ing a  bill  filed  to  restrain  defendants  from  per- 
mitting the  tracks  of  the  defendant  railway 
company  to  be  laid  on  certain  streets  in  the 
city  of  Baltimore.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Me*9T%,  John  N.  Steele,  John  E. 
Semmes*  and  Francis  K*  Carey  for  ap- 
pellant. 

Me»aT9,  T.  Wallis  Blakistone  and 
Georg^e  Blakistone,  for  appellee  Central 
Railway  Company: 

If  a  vote  of  two  thirds  of  the  members  pres- 
ent is,  in  the  eye  of  the  law,  to  be  considered  as 
the  vote  of  two  thirds  of  the  members  of  the 
branch,  of  course  the  motion  was  carried. 

Morton  v.  Comptroller  General,  4  S.  C.  N.  8. 
462,  468. 

It  is  not  necessary  to  the  validity  of  an  ordi- 
nance, or  an  act  of  the  legislature,  that  the 
rules  of  parliamentary  law,  nor  even  tbe  special 
rules  of  tbe  body  which  enacts  them,  should  be 
strictly  followed. 

Smith,  Elementary  Law.  g  81,  p.  68;  1 
Whart.  Ev.  3d  ed.  §  290;  Com.  v.  Lmcaater, 
ry  Watts,  165;  McDonald  v.  State,  80  Wis.  411; 
Kilgore  v.  Mugee,  85  Pa.  412;  Harwood  v.  Went- 
it^rth,  162  U.  8.  562,  40  L.  ed.  1073;  St.  Louis 
4Sc  S.  F.  R.  Co.  V.  Gill,  54  Ark.  105,  11  L.  R. 
A.  452;  MeGraw  v.  Whitmn,  69  Iowa,  848; 
J^peerY.  Allegheny  <fe  M.  PL  Road  Co.  22  Pa.  878; 
/"'ouke  V.  Fleming,  18  Md.  418;  Annapolis  v. 


Harwood,  82  Md.  478,  8  Am.  Rep.  161;  Green 
V.  WeUer,  32  Miss.  686. 

Messrs.  Thomas  O.  Hayes  and  Thomas 
L  Elliott  for  the  other  appellees. 

Page,  J.,  delivered  the  opinion  of  the 
court: 

Tbe  appellant  contends  that  the  ordinance 
mentioned  in  the  bill  of  complaint  is  null  and 
void,  because  (1)  it  did  not  pass  the  first  branch 
in  conformity  with  law,  because  it  was  put 
upon  its  passage  before  it  had  been  read  twice 
upon  two  separate  days,  as  required  by  tbe 
ninth  joint  standing  rule,  then  in  full  force 
and  unsuspended;  and  (2)  it  did  not  pass  either 
branch  legally  because  the  question  as  to  au- 
thorizing the  Central  Railway  Company  to  ex- 
tend its  railway  **over  almost  all  of  the  streets 
named  in  the  ordinance"  had  been  indefinitely 
postponed  in  the  second  branch  at  tbe  same 
session  of  the  council,  and,  under  the  twentieth 
joint  standing  rule,  the  same  subject  could  not 
be  again  considered  at  such  session,  by  amend- 
ment or  otherwise.  These  propositions  involve 
the  consideration  of  two  questions:  First,  were 
the  rules  of  procedure  violated  as  stated?  And, 
second,  if  they  were,  did  such  violation,  under 
all  the  circumstances  of  the  case,  operate  to 
render  tbe  ordinance  null  and  void? 

It  is  contended  that  the  indefinite  postpone- 
ment of  the  "question  as  to  authorizing  it  [the 
Central  Railway  Compauy]  to  extend  its  rail- 
way over  almost  all  of  the  streets  named  in  the 
ordinance  [mentioned  in  the  bill],  including 
Wolf  street,"  precluded  the  possibility,  under 
the  rules,  of  passing  the  ordinance  under  con- 
sideration. The  facts  are  these:  On  the  18th 
of  May,  1896,  the  joint  standing  committee  re- 
ported favorably,  to  the  second  branch,  two 
ordinances, — one  entitled  "An  ordinance  to 
authorize  the  Central  Railway  Company  to  lay 
iU  tracks  on  Wolf  street.  Aliceanna  street,  and 
certain  other  streets  in  the  city  of  Baltimore" 
(this  will  be  hereafter  referred  to  as  the  "Wolf 
street  ordinance");  the  other,  **An  ordinance 
to  authorize  the  Central  Railway  Company  to 
lay  its  tracks  on  E.  Lexington  street  in  the  city 
of  Baltimore"  (this  will  be  referred  to  as  tbe 
"Lexington  street  ordinance").  On  the  same 
day  both  were  read  and  laid  over,  under  the 
rule.  On  the  25th  of  May  the  Wolf  street  ordi- 
nance was  put  upon  its  second  reading.  After 
several  amendments  were  offered  and  voted  on, 
it  was  moved  and  adopted  that  "the  further 
consideration  of  the  report  and  ordinance  be 
indefinitely  postponed."  On  the  8th  of  June 
the  Lexington  street  ordinance,  having  passed 
its  second  reading,  came  up  again,  the  question 
then  being  upon  its  passage;  and  it  was 
amended  by  striking  out  all  of  the  ordinance, 
as  reported  by  the  committee,  after  the  words 
at  tbe  end  of  the  first  section,  and  inserting 
those  provisions  which  the  appellant  contends 
are  in  fact  the  same  subject  as  the  Wolf  street 
ordinance.    The  rule    alleged    to  have  been 


Note.— The  above  decision  on  the  effect  of  an  In-  i  upon  a  vote,  see  Lawrence  v.  Injrersoil  (Tennj  6  L. 
«SefljBfte  postponement  of  an  ordinance  seems  to  |  R.  A.  808,  and  note:  also  Rtate,  Walden,  v.  Vanos- 
l>e  a  novel  one.  dal  (Ind.)  16  L.  R.  A.  832. 

As  to  tbe  number  necessary  to  carry  a  measure  > 
34  L.  R.  A. 
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thereby  violated  is  as  follows:  "Rule  20. 
When  a  auestion  shall  have  been  iDdefinitely 
postponed,  the  same  subject,  whether  originat- 
ing in  this  or  received  from  the  other  branch, 
shall  not  be  acted  on  again,  or  reconsidered 
during  the  session. "  From  the  bare  reading  of 
this  rule,  it  is  clear  that  the  indefinite  post- 
ponement of  a  question  precludes  the  further 
consideration  of  the  subject  to  which  the  ques- 
tion must  be  referred,  during  the  entire  session, 
whether  it  originated  in  the  one  branch  or  the 
other.  What,  then,  was  the  subject  under  con- 
sideration, upon  which  the  vote  of  postpone- 
ment operated?  It  certainly  needs  no  argu- 
ment to  show  that  no  single  feature  of  the 
Wolf  street  ordinance  can  be  separated  from 
its  context,  and  be  properly  regarded  as  the 
"subject"  under  consideration.  It  is  true  that 
each  item  in  the  ordinance  demanded  of  the 
members,  as  watchful  guardians  of  the  public 
welfare,  a  careful  scrutiny.  Whether  the  Cen- 
tral Company  should  be  the  donee  of  the  fran- 
chise, whether  the  tracks  ought  to  be  permitted 
on  each  street  named,  the  terms  and  conditions 
upon  which  the  privileges  were  to  be  granted, 
and  many  other  matters,  demanded  the  careful 
attention  of  the  council.  But  none  of  these, 
taken  separately,  can  properly  be  regarded  as 
the  "subject'"  pibstpooed.  Such  a  construction 
would  be  too  narrow,  and  would  preclude  the 
council  from  considering  any  other  measure 
that  contained  any  one  or  more  of  these  fea- 
tures. Such  new  measure  might  be  highly 
beneficial  to  the  public,  and,  taken  in  its  en- 
tirely, wholly  free  from  the  objections  of  the 
original  ordinance;  and  yet,  if  it  contained 
anv  feature  common  to  both  measures,  the 
rule  would  have  the  effect  of  rendering  the 
council  wholly  powerless.  We  think  a  more 
correct  construction  of  this  rule  is  that  which 
prevents  further  action  upon  a  subject  or 
scheme  which  is  substantially  the  same  as  that 
contained  in  the  postponed  ordinance.  Now, 
is  the  scheme  of  the  Wolf  street  ordinance  sub- 
stantially the  same  as  that  of  the  Lexington 
street  oixlinance?  The  donee  of  the  franchise, 
it  is  true,  in  both  is  the  same;  also  the  mode 
of  propulsion;  and  many  of  the  streets  in  the 
one  are  mentioned  in  the  other.  But,  in  its 
entirety,  the  scheme  of  the  Lexington  street 
ordinance  is  wholly  different  from  that  con- 
tained in  the  Wolf  street  ordinance.  The 
Wolf  street  ordinance  authorized  tracks  from 
Aliceanna  street  to  North  avenue,  along  the 
streets  named;  but  there  is  no  provision  requir- 
ing the  company  to  connect  the  new  tracks 
with  its  present  system,  or  to  furnish  an  outlet 
for  its  passengers,  on  a  single  fare,  to  the  cen- 
ter of  the  city.  Without  such  provisions,  the 
new  tracks  would  be  but  a  local  concern,  and 
persons  using  the  new  road  could  go  no  fur- 
ther than  over  its  limits,  unless  by  transferring 
and  paying  an  additional  fare.  On  the  other 
hand,  by  the  Lexington  street  ordinance  the 
company  was  required  to  lay  iu  double  tracks 
down  Lexington  street  to  Gay,  and  connect  its 
present  system,  by  a  single  track,  with  the 
new  system  of  tracks;  and,  having  thus  pro- 
vided for  a  continuous  road,  permission  was 
granted  to  lay  tracks  on  other  streets,  opened 
and  to  be  opened  and  paved.  Moreover,  there 
'as  a  more  efficient  protection  of  the  public 
iterests,  in  the  requirements  for  gutter  plates 
L.  H.  A. 


and  grooved  rails.  There  are  other  features 
by  which  the  two  bills  may  be  distin^ished, 
but  what  we  have  said  is  quite  sufficient,  we 
think,  to  substantially  differentiate  the  two 
measures.  Neither  in  respect  to  the  privileges 
conferred  on  the  company,  nor  in  the  methods 
by  which  the  safety,  convenience,  and  general 
interests  of  the  public  are  protected,  nor  in  the 
essential  features  of  the  two  schemes,  are  the 
two  bills  alike.  They  present  two  entirely  dif- 
ferent propositions,  having,  it  is  true,  some 
features  in  common,  but,  in  their  substance 
and  entirety,  wholly  dissimilar.  We  are  of 
opinion,  therefore,  that  there  was  no  violation 
of  the  twentieth  rule  in  the  passage  of  the  or- 
dinance in  question. 

Having  thus  passed  the  second  branch,  the 
Lexington  street  ordinance,  amended  as  we 
have  stated,  came  up  for  consideration  in  the 
first  branch  on  the  8th  day  of  June.  "Mr.  Alli- 
son moved  a  suspension  of^the  rules  to  obtain  a 
second  reading."  The  yeas  and  nays  were 
called  for,  and  fourteen  members  voted  in  the 
afiirmative,  and  six  in  the  negative,  where- 
upon it  was  announced  that,  "two  thirds  of 
the  members  having  voted  in  the  affirmative, 
the  motion  was  decUred  adopted."  The  appel- 
lants contend  that  this  decision  was  in  viola- 
tion of  the  ninth  standing  rule,  which  is  as 
follows;  "Rule  9.  Every  ordinance  or  joint 
resolution,  before  being  put  on  its  passage, 
whether  originating  in  this,  or  received  from 
the  other  branch,  shall  have  two  readings  on 
two  separate  (days,  unless  two  thirds  or  the 
members  of  the  branch  shall  by  a  vote  other- 
wise direct;  but  simple  resolutions  of  inquiry^ 
etc.,  may  at  once  be  put  on  their  passage."  It 
is  insisted  that  the  "two  thirds"  here  men- 
tioned means  two  thirds  of  all  the  members  of 
the  branch  (that  is,  in  this  case,  two  thirds  of 
twenty-two  members);  and,  if  this  be  correct, 
the  motion  to  suspend  failed  to  receive  the 
requisite  vote.  Attention  is  also  called  to  rule 
15,  to  show— First,  the  rule  cannot  be  "sus- 
pended;" and,  second,  there  is  a  distinction  to 
be  made  between  "members  of  the  branch" 
and  "members  present,"  which  can  only  be 
satisfied  by  construing  the  former  term  to 
mean  "all  the  members  of  the  branch."  Rule 
15  is  as  follows:  "No  standing  rule  of  the 
branch  shall  be  rescinded  or  changed  without 
the  assent  of  three  fourths  of  the  members  of 
the  branch,  and  after  one  day's  notice  shall 
have  been  given;  but  any  standing  rule  may 
be  suspended,  upon  the  assentof  three  fourths 
of  the  members  present  except  rule  9."  But 
we  do  not  deem  it  important  to  determine  here 
what  was  meant  by  the  use  of  these  different 
terms, — whether,  by  the  words  '^members 
present,"  it  was  intended  to  include  all  who 
were  actually  present,  as  distinguished  from 
those  voting.  The  question  now  before  us 
must  be  determined  by  the  proper  meaning  to 
be  placed  upon  the  words  "members  of  the 
branch,"  as  used  in  the  ninth  rule.  It  is  now 
well  settled  that  in  all  cases  a  majority  of  a 
legislative  body  is  a  quorum,  entitled  to  act  for 
the  whole  body,  except  the  power  that  creates 
it  has  otherwise  directed.  In  United  States  v. 
Ballin,  144  U.  S.  6,  86  L.  ed.  325.  the  court 
said:  "When  a  quorum  is  present  the  act  of 
the  majority  of  the  quorum  is  the  act  of  the 
body.    This  has  been  the  rule  for  all  time,  ex- 
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•cept  so  far  as  in  any  given  case  the  tenns  of 
the  organic  act  under  which  the  body  is  as- 
sembled have  prescribed  specific  limitations." 
There  is  no  act  of  the  state  of  Maryland  that 
prescribes  what  number  shall  constitute  a 
quorum  of  either  of  the  two  branches  of  the 
city  council.  That  is  determined  by  the  com- 
mon law,  which  fixes  the  "majority  as  ihe  legal 
body;"  and,  under  the  authority  granted  by 
the  legislature,  to  "settle  their  rules  of  proced- 
ure." there  exists  no  power  in  either  branch,  or 
both,  to  fix  a  greater  number.  HeitkeU  v.  Bnl- 
timore,  66  Md.  125,  57  Am.  Rep.  808.  In  that 
«case  the  court  defined  a  quorum  to  be  "that 
number  of  the  body  which,  when  assembled 
in  their  proper  place,  will  enable  them  to  trans- 
act their  proper  business;  or,  in  other 
words,  that  number  that  makes  a  lawful  body, 
«nd  gives  them  the  power  to  pass  a  law 
or  ordinance.^'  It  would  therefore  seem  to 
follow  from  this  that  when  "a  branch,"  or 
"the  members  of  a  branch,"  are  the  words 
(used,  with  nothing  to  qualify  them,  and  in  the 
absence  of  a  clear  intent  to  the  contrary,  they 
must  be  taken  to  mean  that  "number  of  the 
iKxiy  that  makes  a  lawful  body."  To  construe 
the  words  "two  thirds  of  the  members  of  the 
branch,"  as  used  in  the  ninth  rule,  to  mean 
two  thirds  of  all  the  members,  would  be  to  fix 
a  meaning  upon  them  that  would  deprive  the 
majority  of  their  legal  power  to  act.  It  would 
amount  to  declaring  that  a  majority,  consti- 
tuting the  lawful  body,  intended,  by  a  rule  of 
procedure,  to  take  away  from  itself,  under 
'Certain  circumstauces,  the  power  it  rightfully 
bas,  to  do  the  work  it  was  assembled  to  do. 
We  think,  therefore,  it  would  be  anomalous 
to  hold  that,  while  a  majority  is  coippetent  to 
do  business,  a  rule  made  under  a  power  to 
settle  the  '*mode  and  manner"  of  conducting 
the  business  should  be  construed  in  such  a 
manner  as  to  take  away  from  it  the  power  to 
do  business  at  all,  under  certain  circumstances. 
"Two  thirds  of  the  members  of  the  branch," 
we  are  of  opinion,  means  two  thirds  of  the 
members  voting,  not  l)eing  less  than  a  major- 
ity, and  not  two  thirds  of  all  the  members. 
This  view  is  fully  sustained  by  authority.  In 
the  case  of  8taU  v.  McBride,  4  Mo.  308,  29 
Am.  Dec.  686,  the  question  was  upon  the 
adoption  of  an  amendment  of  the  Constitution. 
"Two  thirds  of  each  bouse"  was  the  vote  neces- 
sary to  ratify  it.  The  question  to  be  solved 
was.  What  was  the  meaning  of  the  word 
"house,*  as  used  in  the  Constitution?  Did  it 
mean  all  the  members  elected,  or  did  it  mean  any 
number  sufficient  to  constitute  a  quorum? 
The  court  held  that,  the  "most  common 
meaning  of  the  woid  being  the  number 
of  members  sufficient  to  constitute  a  quo- 
rum to  do  business,"  a  vote  of  two  thirds 
of  those  voting,  being  a  quorum,  was  sufficient. 
So,  where  the  constitutional  provision  Was 
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that  the  legislature  shall  pass  no  act  of  incorpo- 
ration unless  with  the  assent  of  at  least  two 
thirds  of  each  bouse,  it  was  held  the  word 
"house"  meant  members  present  and  doinf 
business,  being  a  quorum.  Southtoorih  v.  Pal- 
mayra  db  J.  R,  Co,  2  Mich.  287.  This  ca^  is 
cited,  apparently  with  approval,  in  Cooley, 
Const.  Lim.  141(marg.);  Warnocki,  Lafayette, 
4  La.  Ann.  419.  In  the  case  of  Qreen  v.  Wel- 
ler,  82  Miss.  7U0,  it  was  held  that  in  matters 
connected  with  the  organization  of  a  body,  the 
preservation  of  order,  and  the  transaction  of  its 
ordinarv  business  of  legislation,  the  word 
"house'^  is  synonymous  with  "quorum"  or 
"majority."  The  Constitution  of  South  Caro- 
lina (art.  9,  §  7)  provides  that  no  law  to  create 
a  public  debt  shall  take  effect  until  it  has  been 
passed  "by  a  vote  of  two  thirds  of  the  mem- 
bers of  each  branch  of  the  general  assembly," 
etc.  In  construing  this  provision  the  supreme 
court  of  that  state,  in  the  case  of  Morton  v. 
ComptroOer  General,  4  S.  C.  N.  8.  463,  after 
stating  that  the  Constitution  fixed  the  quorum 
to  be  a  majority,  proceeded  as  follows;  "It 
[a  quorum]  is  indeed,  for  all  legal  purposes,[as 
much  the  body  to  which  it  appertains  as  if  all 
the  component  parts  were  present.  When, 
therefore,  either  branch  of  the  general  assembly 
is  spoken  of,  in  the  absence  of  a  clear  intent  to 
the  contrary,  the  quorum  of  such  body  must 
be  understood  as  intended.  It  would  follow 
that  provisions  ascertaining  the  mode  in  which 
the  body  should  divide,  in  order  to  complete 
action  in  any  given  case,  whether  by  a  mere 
majority,  or  by  a  stiU  jrreater  proportion,  must 
be  interpreted  primarily  as  applicable  to  the 
body  as  legally  organized  at  the  time  such  ac- 
tion is  taken.  If  the  rule  is  the  mere  majority 
rule,  then  a  majority  of  the  quorum  present 
and  acting  is  intended;  if  the  rule  is  that  of 
two  thirds,  then  two  thirds  of  such  quorum 
must  concur,  for  effective  action."  The  mo- 
tion made  was  for  "a  suspension  of  the  rules 
in  order  to  obtain  a  second  readinfi:. "  This  we 
think  was  passed  by  a  two-thirds  vote,  and 
was  sufficient  to  put  the  ordinance  on  its  sec- 
ond reading.  It  is  true,  rule  15  makes  no  pro- 
vision for  the  suspension  of  rule  9,  but  rule  9 
itself  provides,  substantially,  that  the  branch, 
by  a  two-thirds  vote,  may  direct  when  the 
ordinance  or  joint  resolution  may  be  read. 
The  motion,  therefore,  while  it  may  possibly 
be  ineflPective  to  work  a  suspension  of  rule  9, 
is  quite  sufficient  to  indicate  a  direction  to  put 
the  ordinance  on  its  second  reading  at  once. 

It  follows  from  what  we  have  said  that,  in 
our  opinion,  there  have  been  no  violations  of 
the  rules  of  the  council,  and  it  therefore  is  not 
important  to  this  ciise  to  consider  what,  if 
there  had  been  such  violations,  the  effect  would 
have  been  upon  the  validity  of  the  ordinance 
in  question. 

Decree  affirmed. 
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Nontaxable  property  cannot  be  sold 
for  the  payment  of  a  poll  tax  under 
CoDsL  9  243,  which  malces  said  tax  *'a  lien  only 
upon  taxable  property,^^  as  this  section  is  a  part 
of  the  article  on  franchise,  and  is  intended  to 
be  a  oloff  upon  the  franchise  more  than  a  means 
of  revenue. 

(November  ao.  1886.) 

APPEAL  by  defendant  from  a  decree  of  the 
Chancery  Coart  for  Hinds  County  in  favor 
of  complainant  in  a  proceeding  brought  to  en- 
join defendant  from  selling  certain  exempt 
property  for  the  collection  of  a  tax.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wiley  N*  Nash,  Attorney  General, 
for  appellant. 

Mr.  J.  A.  P.  Campbell,  also  for  appel- 
lant: 

It  is  not  to  be  charged  that  the  convention 
falsely  pretended  to  be  aiding  common  schools, 
when  at  the  same  time  it  was  scheming  to 
prevent  this  aid  by  providing  ag&it^^t  the  col- 
lection of  the  poll  tax,  that  it  professed  a  pur- 
pose to  aid  the  common  schools,  but  this  was 
a  mere  pretense,  and  the  poll  tax  was  not  to 
be  enforced  as  to  the  very  large  majority  of 
those  subject  to  it. 

Will  it  be  believed  that  the  provision  ("said 
tax  to  be  a  lien  only  upon  taxable  property")  is 
really  the  result  of  design,  and  part  of  a  care- 
fully concerted  scheme  to  exclude  negroes 
from  voting,  and  yet  that  it  is  at  the  mercy  of 
a  legislature,  when  it  is  known  that  the  con- 
vention refused  to  commit  to  the  legislature 
any  power  over  the  franchise  article,  and  re- 
fused  to  commit  to  the  legislature  the  matter 
of  establishing  and  maintaining  common 
schools? 

For  a  long  time  it  had  been  provided  by  stat- 
ute in  force  when  the  Constitution  was  made, 
that  "taxes  assessed  shall  be  a  lien  upon 
and  bind  the  property  assessed  from  the  1st 
day  of  February,"  etc.,  and,  if  an  intelligent 
design  can  be  attributed  to  the  making  of  the 
clause  in  question,  it  must  have  been  in  view 
of  this,  and  to  limit  this  lien  or  charge  to  tax- 
able property. 

If  it  was  the  purpose  of  the  convention  to 
free  nontaxable  property  from  liability  for  poll 
taxes  in  civil  proceedings,  why  was  it  not  so 
said?  Why  employ  an  equivocal  expression? 
Whv  leave  the  matter  in  doubt? 

If  schools  are  to  be  aided,  the  poll  tax  is  to 
be  collected,  and,  if  nontaxable  property  is  not 
liable,  the  taxis  a  sham  and  delusion,  for  prob- 
ably nine  tenths  of  those  liable  to  poll  tax  will 
escape  payment. 


Let  the  constitutional  convention  be  rescued 
from  the  reproach  of  deception  and  double 
dealing;  let  the  term  "lien"  have  its  ordinary, 
meaning,  well  established  in  our  jurisprudence; 
let  the  poll  tax  be  collected  in  aid  of  the  com- 
mon schools,  and  let  reliance  be  placed  on 
other  means  of  excluding  negroes,  without  ex- 
empting them  from  the  personal  tax  levied  by 
the  Constitution  itself  for  its  darling  scheme  of 
common  schools. 

A  lien  is  a  tie  that  binds  property — such  bold 
upon  it  that  it  cannot  be  disposed  of  except 
subject  to  the  claim. 

Anderson,  Law  Diet. ;  Andenon  v.  State,  23 
Miss.  459;  Af&rgan  v.  Campbell,  89  U.  S.  23 
Wall.  390,  22  L.  ed.  798. 

We  copied  from  Massachusetts  Constitution. 
Was  that  to  exclude  negroes,  or  was  the  de- 
nial of  the  right  to  vote  in  case  of  nonpayment 
a  means  of  enforcing  payment,  in  order  to  aid 
schools?    * 

That  would  be  puerile  as  a  remedy  for  the 
evils  of  an  unsatisfactory  body  of  electors. 
Let  the  negro  feel  an  interest  in  elections,  and 
he  will  as  surely  pay  his  taxes  as  he  will  raist^ 
money  to  go  to  a  circus,  and.  if  he  did  not, 
campaign  funds  would  pay  for  him,  if  his  vote 
was  looked  to. 

The  provision  requiring  the  legislature  to  ap- 
propriate enough  to  supply  the  failure  of  the 
poll  tax  to  maintain  schools  four  months  each 
year  would  never  have  become  part  of  the 
Constitution  but  for  the  imposition  of  the  poll 
tax,  and  the  promise  that  that  would  supply  a 
large  part  of  the  means  to  maintain  the  schools 
the  required  time. 

Messrs.  S*  S.  Calhoun,  I«owry  & 
Jayne.  and  Frank  Johnston*  for  appel- 
lee: 

Property  which  is  by  law  exempt  from  taxa- 
tion cannot,  under  the  provisions  of  g  243, 
art.  12,  of  the  state  Constitution  on  the  elective 
franchise,  be  subjected  to  the  payment  of  the 
poll  tax. 

The  insertion  of  the  word  "only"  by  the  con- 
vention indicates  the  purpose  clearly  to  exempt 
the  nontaxable  property. 

The  word  "lien"  is  used  in  the  Constitution 
in  the  same  sense  as  the  terms  "charge,"  "sub- 
jected to,"  "answerable  for,"  and  the  like,  and 
this  is  in  accordance  with  the  correct  and  tech- 
nical definition  of  the  word  "lien." 

SuUitan  v.  Portland  dt  K.  R.  Co.  4  Cliff. 
225;  Eardy  v.  Norfolk  Mfg.  Co.  80  Va.  418: 
2  Bouvier,  Law  Diet.  p.  H;  3  Parsons.  Cont. 
p.  234;  13  Am.  &  Eng.  Enc.  Law,  pp.  575,  (iOS; 
Bidgeh/  v.  JgUhart.  3  Bland,  Ch.  540;  Step- 
hani  v.  Catholic  Bishop  of  Chicago,  2  111.  App. 
249;  Anderson  v.  StaU,  23  Miss.  459. 

A  lien  exists  in  any  case  merely  as  a  means 
to  an  end,  and  is  solely  for  the  purpose  of  se- 
curing payment  of  a  debt  out  of  the  particular 
property. 

A  lien  is  the  qualified  right  which   may  be 


Note.— A  judicial  construction  of  a  constitu- 
tional  provision  to  make  it  accomplish  an  ulterior 
purpose  not  indicated  by  its  lanffua^  is  uncom- 
mon, if  not  anomalous.  Such  a  construction  is 
made  in  the  above  case.  A  constitutional  provi- 
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0ion  imposiuK  a  poll  tax  is  held  best  effectuated  b}' 
the  nonpayment  of  the  tax. 

As  to  poll  taxes  grenerally,  see  n(yie  to  Short  v. 
State  (Md.)  29  L.  K.  A.  404. 
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exercised  in  a  given  case  over  the  property  of 
another,  though  it  is  neither  a  jus  ad  rem  nor  a 
jus  in  re. 

Where  a  statute  gave  priority  of  payment  to 
the  taxes  levied  by  it,  a  lien  was  not  thereby 
created,  and  a  bona  fide  sale  of  the  property  l)e- 
fore  it  was  attached  for  the  taxes,  and  before 
the  lien  was  acquired  by  the  levy,  defeated 
the  priority  of  payment. 

Stewart  v.  Flowers,  44  Miss.  518,  7  Am.  Rep. 
707;  Foute  v.  Fairman,  48  Miss.  536;  3  Par- 
sons, Cont.  p.  275;  Canard  v.  Atlantic  Lis,  Co. 
26  U.  S.  1  Pet.  386,  7  L.  ed.  189. 

An  execution  lien  is  required  on  particular 
property  by  the  delivery  of  an  execution  to  the 
sheriff  and  its  levy  on  the  property. 

Bvckver  v.  Pipes,  56  Miss    866. 

The  Constitution  declares  that  there  shall  be 
no  right  to  a  satisfaction  out  of  nontaxable 
property  for  the  poll  tax. 

It  cannot  be  said,  from  the  nature  of  the 
thing,  that  the  power  exists  to  levy  upon  and 
sell  the  property,  while  the  power  or  right  of 
creating  a  lien  upon  it  is  denied  by  the  Consti- 
tution. 

The  intention  of  the  framers  of  the  Constitu- 
tion .  appears  clearly  to  be  to  exempt  the  non- 
taxable property  from  the  payment  of  the  poll 
tax,  and  to  leave  as  the  only  penalty  for  the 
nonpayment  of  the  tax  the  loss  of  the  elective 
franchise  to  those  not  paying  this  tax. 

The  purpose  of  the  Constitution  is  to  exoner- 
ate the  exempt  property  from  the  poll  tax,  and 
thus  leave  that  large  class  of  voters  who  own 
onlv  nontaxable  property  the  option  to  pay  the 
poll  tax,  or  to  lose  the  elective  franchise  as  the 
penalty  for  the  failure  to  pay  said  tax. 

The  Constitution  declares,  by  §  241,  that  no 
criminal  proceedings  may  be  had  to  enforce  the 
collection  of  this  tax. 

After  placing  the  nontaxable  property  be- 
yond the  reach  of  a  levy  for  the  poll  tax,  the 
Constitution  cut  off  the  only  other  mode  by 
which  the  legislature  might  make  the  payment 
of  the  poll  tax  compulsory  as  to  this  class  of 
voters,  and  thus  left  them  the  option  of  not 
paying  the  poll  tax  as  an  inducement  for  them 
not  to  vote. 

The  convention  placed  §  243  in  the  Constitu- 
tion as  an  important  part  of  the  suffrage  scheme 
provided  by  that  instrument,  and  as  such  it 
must  be  construed  and  enforced. 

The  percentage  of  illiteracy  among  the  ne- 
groes is  decreasmg  each  year,  and  in  the  course 
of  a  few  years,  under  the  operation  of  the  edu- 
cational limitation  on  the  suffrage  alone,  there 
will  probably  be  an  actual  majority  of  negro 
voters  in  the* state.  But  if  the  poll-tax  limita- 
tion remains,  with  the  option  on  the  part  of 
the  negro  to  save  his  $2  and  waive  his  right  to 
vote,  in  other  words  with  the  requirement  of 
paying  $2  for  the  privilege  of  voting,  a  white 
majority  will  be  secured  to  the  state,  if  not 
permanently,  certainly  for  a  long  series  of 
years. 

This  honorable  court,  the  guardian  of  the 
Constitution,  and  the  final  arbiter  of  the  rights 
and  liberties  of  the  citizen,  will  uphold  and 
preserve  in  its  integrity  a  constitutional  safe- 
guard which  was  conceived  and  brought  forth 
in  a  spirit,  of  patriotism  and  mutual  conces- 
sions, and  which  has  brought  to  the  people  of 
this  state  the  blessings  of  peace  and  repose,  in 
34  L.  R.  A. 


place  of  the  disorders  and  dangers  that  for- 
merly attended  the  operation  of  unlimited  suff- 
rage. 

There  was  no  concealment  of  the  purpose  of 
the  convention  to  make  the  payment  of  the  poll 
tax  a  condition  of  the  suffrage. 

If  the  poll  tax  was  not  to  be  a  condition  of 
the  suffrage,  and  if  its  payment  was  not  to  be 
made  in  effect  optional  by  the  poorer  clai^ses 
who  owned  no  taxable  property,  in  other  words 
if  the  contention  of  the  appellee  is  not  correct, 
then  the  following  questions  are  incapable  of 
any  reasonable  and  intelligent  solution.  Why 
should  the  convention  have  levied  a  poll  tax  at 
all  and  fixed  its  amount?  This  is  a  subject  of 
ordinary  legislation,  and  not  one  of  the  func- 
tions of  a  Constitution. 

Why  should  the  convention  have  refused  to 
allow  the  provision  to  stand,  making  the  pay- 
ment of  the  poll  tax  compulsory?  Why  tie 
the  hands  of  the  legislature  in  this  subject  if 
the  purpose  was  simply  confined  to  the  collec- 
tion of  a  poll  tax  per  se? 

Why  should  the  Constitution  have  declared 
that  no  criminal  proceedings  should  be  had  for 
the  collection  of  the  poll  tax? 

Why  should  the  Constitution  provide  that  a 
poll  tax  should  be  a  lien  on  one  class  of  prop- 
erty and  that  it  should  not  be  a  lien  upon  or 
bind  another  class  of  property? 

Why  should  it  declare  that  the  legislature 
could  not  charge  it  upon  or  make  it  a  lien  on 
exempt  property?  And  that  it  might  be  a  lien 
on  nonexempt  property? 

That  the  legislature  in  collecting  the  poll 
tax,  and  as  a  convenient  mode  of  collecting  it, 
might  make  it  a  lien  in  advance  on  taxable 
property. 

But  that  the  legislature  may  not  make  it  a 
lien  in  advance  on  exempt  property,  as  a 
means  of  collecting  the  tax,  but  may  provide- 
f  or  a  lien  by  a  levy  or  distress. 

That  the  legislature  may  not  create  a  lien. 
But  that  the  tax  collector  is  left  free  to  get  a 
lien  by  a  levy. 

That  the  poll  tax  is  to  be  collected  out  of 
any  property.  But  that  in  collecting  out  of 
exempt  property,  no  lien  can  be  created,  in  aid 
of  its  collection. 

Mr.  J.  Z.  George  also  for  appellee. 

Cooper,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  appellant,  the  sheriff  and  tax  collector 
of  Hinds  county,  seized  an  article  of  house- 
hold furniture,  which  is  by  law  exempt  from 
taxation,  to  cover  the  payment  of  a  poll  tax 
due  by  the  appellee.  The  appellee  thereupon 
sued  out  a  writ  of  injunction  to  restrain  the  .sale 
of  or  further  proceeding  against  said  property, 
and,  on  final  hearing,  the  injunction  was  made 
perpetual.  .  From  that  decree,  the  tax  collector 
appeals. 

There  are  no  controverted  facts  in  the  case. 
It  is  admitted  that  the  tax  is  due  and  unpaid, 
and  that  the  proceeding  is  in  all  respects  regu- 
lar if  the  property  seized  by  the  ofl[lcer  was 
subject  to  be  taken  and  sold  for  the  tax.  The 
question  involved  is  whether  nontaxable  prop- 
erty may  be  sold  for  the  payment  of  poll  taxes, 
and  the  solution  of  this  question  rests  upon 
construction  of  §  243  of  our  Constitution, 
which  is  as  follows:    "A  uniform  poll  tax  of 
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$2,  to  he  used  in  aid  of  the  common  schools, 
and  for  no  other  purpose,  is  hereby  im- 
posed upon  every  male  inhabitant  of  this 
state  between  the  ages  of  twenty-one  and  sixty 
years,  except  persons  who  are  deaf  and  dumb 
or  blind,  or  who  are  maimed  by  loss  of  hand 
or  foot;  said  tax  to  be  a  lien  only  upon  tax- 
able property.  The  board  of  supervisors  of 
any  county  may,  for  the  purpose  of  aiding  the 
common  schools  in  that  county,  increase  the 
poll  tax  in  said  county,  but  in  no  case  shall 
the  entire  poll  tax  exceed  in  any  one  year 
$3  on  each  poll.  No  criminal  proceedings 
shall  be  allowed  to  enforce  the  collection  of  the 
poll  tax."  The  question  is,  What  is  meant  by 
that  part  of  this  section  which  declares  that 
"said  tax  to  be  a  lien  only  upon  taxable  prop- 
erty?" and  this  is  determinable  by  the  inquirv 
in  what  sense  the  word  "lien"  is  employed. 
For  the  tax  collector  it  is  contended  that  the 
word  was  used  to  designate  that  right  or  condi- 
tion created  and  fixed  by  our  then-existing 
statutes,  by  which  a  charge  or  lien  was  given 
to  the  state  and  its  counties  upon  all  property 
assessed  for  taxes,  which  lien  took  relation 
back  to  the  1st  day  of  February  of  the  year  in 
which  the  property  was  assessed  and  the  tax 
levied,  and  by  virtue  of  which  the.  property, 
into  whosesoever  hands  it  might  come,  was 
liable  to  seizure  and  sale.  This  statutory  lien, 
it  is  correctly  argued,  did  not  render  the  prop- 
erty in  the  hands  of  the  owner  to  whom  it  was 
assessed  liable  to  seizure  for  taxes,  for  this  lia- 
bility arose  from  the  facts  of  his  ownership 
and  the  assessment  of  the  property  and  the 
levy  of  the  taxes  thereon.  And  so  it  is  con- 
tended that  the  purpose  of  the  constitutional 
provision  is  simply  to  declare  that  no  lien  shall 
be  created  upon  nontaxable  property  which 
would  render  it  liable  to  the  poll  tax  to  the 
owner  after  it  has  passed  into  the  bands  of  third 
persons.  For  the  appellee  it  is  argued  that  the 
word  "lien"  is  used  in  its  broadest  sense,  and  ex- 
cludes not  only  the  idea  of  a  technical  lien  en- 
forceable against  third  persons,  but  excludes 
also  all  right  or  power  in  the  legislature  or  any 
executive  officer  or  in  any  court  to  proceed 
against,  to  charge,  or  to  subject,  nontaxable 
property  to  the  payment  of  the  poll  tax.  Coun- 
sel for  the  respective  parties  press  upon  the  at- 
tention of  the  court  with  great  earnestness 
those  matters  which,  if  viewed  alone,  would 
lead  to  the  one  or  the  other  construction  con- 
tended for.  In  our  opinion,  they  are  all  of 
importance,  and  are  to  be  considered. 

In  construing  the  Constitution,  we  are  to  re- 
sort to  such  rules  as  would  aid  in  the  con- 
struction of  a  statute,  keeping  always  in  view 
the  fact  that,  while  statutes  descend  into  par- 
ticulars and  details,  constitutions  deal  usually 
in  generalities,  and  furnish  along  broad  lines 
the  framework  of  government.  In  Daily  v. 
Swopf,  47  Miss.  367,  it  was  said:.  "The  Con- 
stitution is  a  law,  differing  only  from  a  statute 
as  it  is  of  superior  and  paramount  force,  irre- 
pealable  by  the  legislature,  and  which  pre- 
scribes, where  it  conflicts  with  a  statute. 
When  the  framers  of  the  Constitution  employ 
terms  which  in  legislative  and  judicial  inter- 
pretation have  received  a  definite  meaning 
and  application,  which  may  be  more  restricted 
or  general  than  when  employed  in  other  rela- 
tioos,  it  is  a  safe  rule  to  give  to  them  that  sig- 
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nification  sanctioned  by  the  legislative  and 
judicial  use."  To  find  the  meaning  of  the 
language  of  the  Constitution,  we  are  to  look  to 
the  existing  body  of  the  law,  whether  common 
or  statutory  (Endlich,  Interpretation  of  Stat- 
utes, g  520):  to  former  constitutions  {Allegheny 
County  V.  Oibaon,  90  Pa.  897.  85  Am.  Rep, 
670);  to  existing  evils;  to  the  objects  and  pur- 
poses to  be  accomplished;  and  to  the  remedies 
intended  to  be  provided  (Cooley,  Const.  Lim. 
70;  People,  Lee,  v.  Chautauqua  County  Supen, 
43  N.  Y.  10;  Endlich,  Interpretation  of  Stat- 
utes. §  518). 

We  know  that  a  large  part  of  the  property 
of  this  state  has  for  many  years  been  exempt 
from  taxation.  Since  the  year  1871 .  there  have 
been  exempt,  among  other  things,  the  wearing 
apparel  of  all  persons,  ipro visions  in  hand  neces- 
sary for  family  consumption,  and  farming 
produce  raised  in  this  state  in  the  hand  of  the 
producer,  one  gun,  all  poultry,  household  fur- 
niture not  to  exceed  in  value  $250,  two  cows 
and  calves,  ten  head  of  hogs,  ten  head  of  sheep 
or  goats,  colts  foaled  in  the  state  under  three 
years  old,  farming  utensils  used  for  agricultural 
purposes,  the  tools  of  any  mechanic  necessary 
for  carrying  on  his  trade,  the  libraries  of  all 
persons,  and  pictures  and  works  of  art  not  kept 
or  offered  for  sale  as  merchandise.  The  valua- 
tion of  real  and  personal  property  for  taxation 
in  the  year  1880  was  $165,847,884.  If  to  this 
be  added  the  assessment  value  of  railroads  in 
the  state  approximately,  $24,000,000.  we  have 
total  value  of  taxable  property,— $189,847,834. 
By  the  eleventh  census  of  the  United  States, 
the  value  of  the  agricultural  products  of  this 
state  for  the  year  1889  was  given  at  $73,342.- 
995.  There  were  in  the  stale  in  that  year  144,  ■ 
318  farms.  If  to  each  farm  it  be  assumed 
that  there  was  of  all  other  exempt  properlv 
the  value  of  $25,  there  would  be  $3,607,950  to 
be  added,  making  a  total  valuation  of  prop- 
erty exempt  from  taxation  of  $76,950,945.  Of 
this  exempt  property,  probably  fully  one  half 
was  in  cotton,  the  staple  agricultural  product, 
and  this,  in  the  course  of  the  year,  all  passed 
out  of  the  hands  of  the  producer.  There  is 
great  force,  therefore,  in  the  sugcrestion  that 
the  framers  of  the  Constitution  did  not  intend 
to  provide  that  one  third  of  the  property  of  the 
state  should  be  held  exempt  from  a  tax  im- 
posed by  the  convention  itself  in  aid  of  a 
cherished  object, — the  common  schools  of  the 
state, — but  only  intended  that  the  property 
should  not  be  subjected  after  it  haa  passecl 
into  the  hands  of  third  persons,  innocent  pur- 
chasers of  our  great  staple. 

But  we  are  not  to  look  to  the  existing  stat- 
utes alone  to  determine  in  what  sense  the  word 
**  lien"  was  used.  We  are  to  consider  the  con- 
dition of  things  as  existing  at  the  time,  and  es- 
pecially must  we  note  those  grave  and  per- 
meating forces  for  evil  which  were  known  by 
all  men  to  exist,  the  silent  and  increasing  in- 
fluences of  which  were  corrupting  the  public 
conscience,  and  threatening  to  involve  in  com- 
mon ruin  the  morals  and  civilization  of  one 
race,  and  the  liberty  and  safety  of  another.  It 
is  not  the  province  of  this  court  to  cou.sider 
with  whom  rested  the  fault  which  gave  ori^n 
to  the  conditions  under  which  the  convention 
was  assembled.  We  deal  with  them  only  as 
existing  facts,  forming  a  part  of  the  history  of 
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the  times.  We  consider  tbem  because  we  are 
working  to  discover  the  sense  in  which  an  am- 
biguous word  was  employed  by  the  conven- 
tion, and  because,  as  existing  facts,  they  cast  a 
light  upon  the  question  under  investigation. 
It  cannot  be  doubted  that  the  question  involved 
in  the  proper  settlement  of  the  electoral  fran- 
chise had  been  the  subject  of  more  reflection 
and  thought  for  a  period  of  many  years  than 
was  bestowed  upon  all  other  subjects  as  to 
which  our  Constitution  underwent  material 
•change.  Not  only  in  this  state,  but  through- 
out our  sister  states,  thoughtful  and  anxious 
men  turned  upon  the  solution  of  the  question 
all  the  light  to  he  gathered  from  history  or 
speculation.  Our  unhappy  state  had  passed  in 
xapid  succession  from  civil  war  through  a 
period  of  military  occupancy,  followed  by  an- 
other, in  which  the  control  of  public  affairs 
had  passed  to  a  recently  enfranchised  race,  un- 
fitted by  educational  experience  for  the  respon- 
sibility thrust  upon  it.  This  was  succeeded  by 
a  semimilitary,  semicivil  uprising,  under  which 
the  white  race,  inferior  in  number,  but  superior 
in  spirit,  in  governmental  instinct,  and  in  in- 
telligence, was  restored  to  power.  The  anom- 
aly was  then  presented  of  a  government  whose 
•distinctive  characteristic  was  that  it  rested  upon 
the  will  of  the  majority,  being  controlled  and 
administered  by  a  minority  of  those  entitled 
under  its  organic  law  to  exercise  the  electoral 
franchise.  The  habitual  disregard  of  one  law 
not  only  brings  it  finally  into  contempt,  but 
tends  to  weaken  respect  for  all  other  laws. 
The  most  dangerous  and  insidious  form  in 
which  this  evil  can  exist  is  that  which  mani- 
fests itself  in  the  disregard  of  public  rather 
than  private  right,  for  not  only  are  the  conse- 
quences more  widely  diffused,  and  less  rapidly 
eradicated,  but,  because  no  particular  right  of 
individuals  is  directly  involved,  resistance  is 
less  prompt,  and  the  evil  progresses  to  danger- 
ous proportions  before  it-s  existence  is  noted. 
Not  only  was  the  question  of  the  franchise  a 
most  dimcult  one  for  solution  by  reason  of  its 
nature,  but  there  was  added  to  its  treatment 
the  limitations  upon  state  action  imposed  by 
the  amendments  to  the  Federal  Constitution. 
The  difficulty,  as  all  men  knew,  arose  from 
racial  differences.  The  Federal  Constitution 
prohibited  the  adoption  of  any  laws  under 
whicii  a  discrimination  should  be  made  by  rea- 
son of  race,  color,  or  previous  condition  of 
servitude. 

It  would  too  much  extend  the  volume  of  this 
opinion  to  ent^r  upon  a  review  and  examina- 
tion in  detail  of  all  the  provisions  of  our  recent 
Constitution  in  which  thcsubjectof  the  electoral 
franchise,  and  its  cognate  one  of  the  selection 
of  governmental  agencies,  is  dealt  with.  We 
deal  with  so  much  only  as  is  necessary  to  a 
determination  of  the  question  involved.  He 
who  reads  the  Constitution  of  1869  and  that  of 
1890  will  have  his  attention  arrested  by  the 
marked  difference  in  the  number  and  character 
of  the  provisions  upon  the  franchise,  and  the 
selection  of  the  chief  magistrate  of  the  state. 
The  Constitution  of  1869,  in  its  single  article 
on  the  franchise  (§  2,  art.  7),  provided  simply 
that  "all  male  inhabitants  of  this  state,  except 
idiots  and  insane  persons  and  Indians  not 
taxed,  citizens  of  the  United  States,  or  natural- 
ized, twenty-one  years  old  and  upward,  who 
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have  resided  in  this  state  for  six  months  and  in 
the  county  one  month  next  preceding  the  day 
of  election  at  which  said  inhabitant  offers  to 
vote,  and  who  are  duly  registered  according  to 
the  requirements  of  §  8  of  this  article,  and  who 
are  not  disqualified  bv  reason  of  any  crime, 
are  declared  to  be  duly-qualified  electors." 
The  governor  and  other  state  and  county  of- 
ficers were  under  this  Constitution  selected  by 
popular  election.  The  corresponding  article 
in  the  Constitution  of  1890  (§241)  is  as  follows; 
"  Every  male  inhabitant  of  the  state,  except 
idiots,  insane  persons,  and  Indians  not  taxed, 
who  is  a  citizen  of  the  United  States  twenty- 
one  years  and  upwards,  who  has  resided  in  the 
state  for  two  years  and  one  year  in  the  election 
district,  or  in  the  incorporated  town  or  city  in 
which  he  offers  to  vote,  and  who  is  duly  reg- 
istered as  provided  in  this  article,  and  who  has 
never  been  convicted  of  bribery,  burglary, 
theft,  arson,  obtaining  money  or  goods  under 
false  pretenses,  perjury,  forgery,  ei^t)ezzlement 
or  bigamy,  and  who  has  paid  on  or  before  the 
first  day  of  February  of  the  year  of  which  he 
shall  offer  to  vote,  all  taxes  which  may  have 
been  legally  required  of  him,  and  which  he  has 
had  an  opportunitv  of  paying  according  to  law 
for  the  two  preceding  years,  and  who  shall  pro- 
duce to  the  officers  holding  the  election  satis- 
factory evidence  that  he  has  paid  said  taxes,  is 
declared  to  be  a  qualified  elector:  but  every 
minister  of  the  gospel  in  charge  of  an  organized 
church  shall  be  entitled  to  vote  after  six 
months'  residence  in  the  election  district  if 
otherwise  qualified.*'  By  other  provisions, 
representation  in  the  house  and  senate  was  ap- 
portioned among  the  counties,  and  the  counties 
were  arranged  in  three  groups,  and  the  mini- 
mum representation  to  which  each  group  should 
be  entitled  in  the  house  was  fixed;  but  it  was 
provided  that  a  reduction  in  the  number  of 
senators  and  representatives  might  be  made  by 
the  legislature,  if  the  same  be  uniform  in  each 
of  the  said  three  divisions.  To  the  election  of 
the  governor  by  the  popular  vote,  it  is  neces- 
sary that  some  person  shall  receive  not  only  a 
majoritv  of  the  popular  vote,  but  also  a  ma- 
jority 01  "electoral  votes,"  which  are  votes  dis- 
tributed among  the  several  counties  in  propor- 
tion to  the  number  of  representatives  to  which 
they  are  respectively  entitled.  If  no  person 
shall  receive  such  majorities,  then  the  house  of 
representatives  is  required  to  choose  a  governor 
from  the  two  persons  who  shall  have  received 
the  highest  number  of  popular  votes.  Const. 
§5^  254-256,  140,  141. 

If  we  look  at  the  map  of  the  state,  and  at 
the  census  reports,  showing  the  racial  distribu- 
tion of  our  population,  and  consider  these  in 
connection  with  the  apportionment  of  the  Con- 
stitution, it  will  at  once  appear  that,  unless 
there  shall  be  a  great  shifting  of  population, 
the  control  of  the  legislative  department  of  the 
state  is  so  fixed  in  the  counties  having  majori- 
ties of  whites  as  to  render  exceedingly  improb- 
able that  it  can  be  changed  in  the  near  future 
by  the  ordinary  fiow  of  immigration,  or  by  the 
growth  by  births  among  our  own  people.  .  The 
election  of  the  chief  executive  of  the  state  is 
also  largely  affected  by  the  same  means.  It  is 
in  the  highest  degree  improbable  that  there  was 
not  a  consistent,  controlling  directing  purpose 
i  governing    the    convention    by   which    these 
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schemes  were  elaborated  and  fixed  in  the  Cod 
stitution.  Within  the  field  of  permissible  ac- 
tion under  the  limitations  imposed  by  the  Fed- 
eral Constitution,  the  convention  swept  the 
circle  of  expedients  to  obstruct  the  exercise  of 
the  franchise  by  the  negro  race.  By  reason  of 
its  previous  condition  of  servitude  and  depend- 
ence, this  race  had  acquired  or  accentuated 
peculiarities  of  habit,  of  temperament,  and  of 
character,  which  clearlv  distinguished  it  as  a 
race  from  that  of  the  whites, — a  patient,  docile 
people,  but  careless,  landless,  and  migratory 
within  narrow  limits,  without  forethought,  ana 
its  criminal  members  given  rather  to  furtive 
offenses  than  to  the  robust  crimes  of  the  whites. 
Restrained  by  the  Federal  Constitution  from 
discriminating  against  the  ne^ro  race,  the  con- 
vention discriminated  against  its  characteristics 
and  the  offenses  to  which  its  weaker  members 
were  prone.  A  voter  who  should  move  out  of 
his  election  precinct,  though  only  to  an  adjoin- 
ing farm,  was  declared  ineligible  until  his  new 
residence  should  have  continued  for  a  year. 
Payment  of  taxes  for  two  years  at  or  before  a 
date  fixed  many  months  anterior  to  an  election 
is  another  requirement,  and  one  well  calculated 
to  disqualify  the  careless.  Burglary,  theft, 
arson,  and  obtaining  money  under  false  pre- 
tenses were  declared  to  be  disqualifications, 
while  robbery  and  murder  and  other  crimes  in 
which  violence  was  the  principal  ingredient 
were  .not. 

In  the  article  of  franchise  is  fouud  the  sec- 
tion we  have  under  consideration.  True,  as 
argued  by  counsel,  it  was'  a  revenue  measure, 
for  it  imposes  a  tax.  But  it  is  also  true  that 
the  payment  of  the  tax  is  one  of  the  qualifica- 
tions of  an  elector,  and  the  question  is  whether 
its  primary  purpose  is  for  revenue,  with  inci- 
dental disqualification  to  vote  attached  upon 
its  nonpaymcDt,  or  whether  the  tax  was  levied 
primarily  as  an  additional  disqualification  to 
those  who  should  not  pay  it,  with  the  incident 
of  revenue  derivable  from  those  who  should 
pay.  It  is  to  be  noted  that  the  section  is  a  part 
of  the  article  on  franchise,  and  not  of  that  on 
common  schools,  in  aid  of  which  the  tax  was 
levied,  and  where  it  would  more  appropriately 
be  placed  as  a  revenue  measure.  This  is  not 
of  great  importance,  but  is  of  some  weight. 
When  a  Constitution  is  submitted  to  the  vote 
of  the  people,  and  becomes  operative  only 
when  adopted  by  them,  we  are  aware  of  the 
rule  that  the  debates  of  the  convention  and  the 
journals  showing  how  and  when  amendments 
were  introduced,  and  the  course  of  procedure, 
are  of  little  weight.  The  reason  is  that,  under 
such  circumstances,  it  is  not  so  much  what  the 
members  of  the  convention  thought  or  said 
upon  a  given  subject,  as  what  the  people  in- 
tended to  declare  by  adopting  the  instrument, 
that  is  material.  But  it  must  be  remembered 
that  our  Constitution  was  never  submitted  to 
the  people.  It  was  put  in  operation  by  the 
body  which  framed  it,  and  therefore  the  ques- 
tion is  what  that  body  meant  by  the  language 
used.  In  this  view,  the  following  history  of 
the  subject  of  poll  taxes,  as  appearing  in  the 
journals  of  the  convention,  will-  cast  some 
light  upon  the  question  involved:  The  poll 
tax  was  first  suggested  by  some  amendments 
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offered  by  Mr.  Calhoon  (the  president  of  the 
convention),  of  which  300  copies  were  ordered 
to  be  printed,  and  the  amendments*were  re 
ferred  to  the  appropriate  committees.  The 
poll-tax  section  was  among  the  amendments 
relating  to  franchise,  and,  as  offered,  provided 
that  its  payment  should  be  a  prerequisite  to 
entitle  one  to  vote,  but  **no  penalty  other  than 
levy  and  sale  of  landed  property  shall  ever 
be  exacted  for  its  nonpayment."  Journals, 
p.  38.  The  7th  section  of  the  article  on 
education,  as  reported  by  the  committee 
on  that  subject,  was  as  follows:  "The  leg- 
islature shall  levy  a  poll  tax  of  $2  a  head 
in  aid  of  the  common  school  fund,  and  for 
no  other  purposes,  and  the  payment  of  said 
tax  shall  be  made  compulsory,  under  such  con- 
ditions and  exceptions  as  may  be  deemed  best 
by  the  legislature."  Id.  p.  121.  As  reported 
to  the  convention  by  the  committee  on  fran- 
chise, the  clause  now  under  consideration  read 
as  follows:  "Said  tax  to  be  a  lien  on  taxable 
property."  Id.  p.  185.  As  adopted,  it  was  in 
its  present  form.  Id.  p.  228.  It  is  evident, 
therefore,  that  the  convention  had  before  it 
for  consideration  two  antagonistic  propositions: 
One,  to  levy  a  poll  tax  as  a  revenue  measure, 
and  to  make  its  payment  compulsory;  the 
other,  to  impose  the  tax  as  one  of  many  devices 
for  excluding  from  the  franchise  a  large  num- 
ber of  persons,  which  class  it  was  impracticable 
wholly  to  exclude,  and  not  desirable  wholly  to 
admit.  In  our  opinion,  the  clause  was  pri- 
marily intended  by  the  framers.of  the  Con- 
stitution as  a  clog  upon  the  franchise,  and 
secondarily  and  incidentally  only  as  a  means  of 
revenue. 

Having  reached  this  conclusion,  it  follows  as 
a  corollary  that,  when  the  language  used  is 
susceptible  of  two  constructions,  it  must  be  so 
construed  as  to  carry  into  effect  the  purpose  of 
the  convention.  It  is  evident  that,  the  more 
the  payment  of  the  tax  is  made  compulsory,  the 
greater  will  be  the  number  by  whom  it  will  be 
paid,  and  therefore  the  less  effectual  will  be 
the  clause  for  the  purpose  it  was  intended.  It 
cannot  be  denied  that  it  was  the  purpose  of 
the  convention  to  declare  a  different  rule  in 
reference  to  property  subject  to  taxation  and 
that  which  was  exempt;  and,  when  we  con- 
sider the  fact  that  a  very  large  proportion  of 
those  it  was  thought  desirable  to  exclude  irom 
the  exercises  of  the  franchise  owned  no  other 
property  than  that  which  had  for  many  years 
been  exempted  from  taxation,  the  conclusion 
beconres  irresistible  that  it  was  intended  to 
leave  the  payment  of  the  tax  to  the  voluntary 
action  of  those  who  owned  no  other  than  non- 
taxable property. 

Having  reached  this  conclusion,  it  is  not 
deemed  necessary  to  examine  and  review  the 
various  statutes  which  have  been  brought  to 
our  attention.  They  were  all  brought  forward 
into  the  Code  of  1892  from  the  Code  of  1880, 
which  was  enacted  under  our  former  Consti- 
tution, in  which  there  were  no  restrictions. 
They  must  now  be  confined  in  their  operations 
to  such  property  as  is  within  the  competency 
of  the  legislature  to  subject  to  seizure  and  sale. 

TJie  decree  is  affirmed. 
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Edgar  M.  WE8TERVELT.  Receiver  of  Citi- 
zens'  National  Bank  of  Grand  Island,  Plf. 
in  Err,, 

r. 

George  A.  MOHRENSTECHER  et  ah 

(76  Fed.  Rep.  118.) 

1.  The  bond  of 'a  eashior  of  a  national 
bank  for  tbe  faithful  performance  of  his  duties 
''for  and  durlnfir  ail  the  time  be  shall  hoid  tbe  said 
office*'  covers  defaults  in  years  subsequent  to  that 
In  which  it  isjeriven.  notwithstanding  the  by-laws 
of  1  the  bank  provide, that  the  cashier  shall  be 
elected  annually,  and  a  resolution  appointing 
him  to  the  office  was  passed  in  each  year,  as  the 
act  of  Congress  relating  to  national  banks  pro- 
vides that  the  cashier  may  be  dismissed  at  pleas- 
ure of  the  board  of  directors,  and  the  first  appoint- 
ment under  such  act  is  for  an  unlimited  term. 

JB.  It  is  no  defense  to  an  action  upon  the 
bond  of  a  cashier  of  a  national  bank  for  mis- 
appropriation of  money  and  excessive  loans  that 
the  bank  or  its  receiver  has  obtained  judgments 
upon  the  notes  taken  by  the  cashier  for  such 
money  and  loans. 

(August  31, 1800.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Nebraska  to  re- 
view a  judgment  in  favor  of  defendants  in  an 
action  brought  to  enforce  liability  on  the  bond 
•of  a  bank  cashier.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Before  Caldwell,  Sanborn,  and  Thayer,  Cir- 
<;uit  Judges. 

Messrs.  O.  A.  Abbott  and  Ralph  W. 
Breckinridge,  for  plaintiff  in  error: 

The  office  or  cashier  of  the  Citizens' National 
Bank  of  Grand  Island,  Nebraska,  was  not  an 
annual  office.  The  directors  of  said  bank  had 
no  power  lo  hire  a  cashier  for  a  specified  time, 
and  George  A  Mohrenstecher  held  the  office  of 
cashier  from  the  time  he  qualified  as  such  un- 
til the  suspension  of  the  bank,  at  the  pleasure 
of  the  board  of  directors. 

No  by-law  could  make  this  an  annual  office. 

Ba7ik  of  Untied  States  v.  Dandridge,  25  U. 
S.  12  Wheat.  64,  6  L.  ed.  552;  Bullard  v.  Na- 
tional Eagle  Bank,  85  U.  8.  18  Wall.  589,  21 
L.  ed.  923:  Logan  County  Nat,  Banky.  Town- 
send.  139  U.  S.  67,  35  L.  ed.  107;  Harrington 
V.  First  Nat.  Bank,  1  Thomp.  &  C.  361: 
Union  Bank  v.  Hidgely,  1  Harr.  &  G.  824; 
Dedham  Bank  v.  Chickering,  3  Pick.  335;  Am- 
herst Bank  v.  Root,  2  Met.  522.  i 

In  the  absence  of  any  allegation  on  the  part 
of  the  sureties  of  knowledge  on  their  part  of 
the  existence  of  the  by-law  in  question,  tbey 
are  conclusively  presumed  to  have  contracted 
solely  with  reforence  to  the  statutory  term  of 
office,  and  can  claim  no  rights  or  exemptions 
under  such  by-law. 

The  language  of  the  bond  in  suit  is  broad 
enough  to  cover  the  whole  time  that  Mohren- 
stecher filled  the  office  of  cashier. 

State,  Jackson  Twp.,  v.  Berg,  50  Ind.  496; 
Thompson  v.  State,  37  Miss.  518;  Placer  County 

NoTK.— For  bonds  of  cashiers,  see  also  McShane 
T.  Howard  Bank  (Md.)  10  L.  R,  A.  652;  Walden  Nat. 
Bank  v.  Btroh  (N.  Y.)  U  L.  R.  A.  211. 
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V.  Diekerson,46  Cal.  12;  State,  QuUey,  v.  Dan- 
iel, 6  Jones,  L.  444;  Sparks  v.  Farmers'  Bank 
(Del.)  9  Am.  L.  Reg.  N.  8.  365;  State,  Buene- 
man,  v.  Knrtzeborn,  78  Mo.  98;  Long  v.  Seay, 
72  Mo.  648;  Wheeling  v.  Black,  25  W.  Va.  266: 
Lynn  v.  Cumberland,  77  Md.  449;  Exeter  Bank 
V.  Rogers,  7  N.  H.  21. 

Mr.  John  W.  Blee  also  for  plaintiff  in 
error. 

Messrs.  C.  C.  Flansburfl^  and  S.  L.  Oeis- 
thardt,  for  defendants  in  error  Stull  and  O. 
A.  Mohrenstecher: 

Where  the  by-laws  of  a  national  bank  pro- 
vide that  the  directors,  at  their  first  meeting  in 
January  of  each  year,  shall  elect  a  cashier  of 
said  bank,  and  that  said  cashier  shall  hold  his 
office  for  one  year  and  until  his  successor  is 
elected  and  qualified,  the  office  of  such  cashier 
is  to  be  construed  as  an  annual  office. 

Chelmsford  Co,  v.  Demarest,  7  Gray,  1;  Welch 
V.  Seymour,  28  Conn.  387. 

Whether  the  office  was  annual  or  not,  Moh- 
renstecher's  original  appointment  was  termin- 
ated by  the  directors  on  January  14,  1890. 

United  States  v.  KirkpatHck,  22  U.  S.  9 
Wheat.  720,  6  L.  ed.  199. 

A  bond,  general  in  its  terms  and  unlimited 
as  to  time,  nevertheless  binds  the  sureties 
thereon  only  for  the  period  to  which  tbe  office 
may  be  limited  by  the  charter  or  by-laws  of 
the  corporation,  or  up  to  the  time  of  the  elec- 
tion of  a  successor  to  tbe  incumbent  in  the  per- 
son either  of  himself  or  of  another. 

United  States  v.  IrHng,  42  U.  S.  1  How.  250, 
11  L.  ed.  120;  Earns  v.  Babbitt,  4  Dill.  185; 
Savings  Bank  v.  \Uunt,  72  Mo.  597,  37  Am. 
Rep.  449;  Kaw  Life  Asso.  v.  Lemke,  40  Kan. 
661;  United  States  v.  Kirkpatrick,  supra;  Wa- 
pello County  V.  Bigham,  10  Iowa,  40,  74  Am. 
Dec.  370;  State  Treasurer  v.  Mann,  34  Vt. 
871,  80  Am.  Dec.  688;  Wilmington  v.  Horn,  2 
Harr.  (Del.)  190;  South  Carolina  Ins.  Co.  v. 
Smith,  2  Hill,  L.  590;  Kingston  Mut.  Ins.  Co. 
V.  Clark,  33  Barb.  196;  Dover  v.  Twombly,  42 
N.  H.  59;  Welcfi  v.  Seymour,  supra;  Scott 
County  V.  Ring,  29  Minn.  898;  Fresno  Enter- 
prise Co.  V.  Allen,  67  Cal.  505. 

The  suit  by  the  receiver  upon  the  notes  was 
an  election  of  remedies  and  an  adoption  and 
ratification  of  the  cashier's  act  in  making  the 
loans.  He  was  the  representative,  not  only  of 
the  bank,  but  also  of  the  creditors  and  all  par- 
ties concerned.  He  is  therefore  estopped  to 
maintain  this  action  since  it  implies  a  repudia- 
tion of  acts  which  he  has  solemnly  made  his 
own. 

Crook  V.  First  Nat.  Bank,  83!Wis.  31;  Fow- 
lev  V.  Bowery  Sav.  Bank,  113  N.  Y.  450.  4  L. 
R.  A.  145;  Crossman  v.  Unirersal  Rubber  Co. 
127  N.  Y.  84,  13  L.  R.  A.  91;  Equitable  L. 
Assur.  Soc.  V.  May,  82  Ga.  046;  Hanley  v. 
Foley,  18  B.  Mon.  519;  Buckmaster  y .  Orundif , 
8  111.  626;  Himmelmann  v.  Sullivan,  40  Cal. 
125;  Louisiana  Levee  Co.  v.  State,  31  La.  Ann. 
250;  WasJiburnv.  Great  Western  Ins.  Co.  114 
Mass.  175;  Thomas  v.  Joslin,  36  Minn.  1; 
Hooker  v.  Hubbard,  102  Mass.  239;  Steinbach 
v.  Relief  Fire  Ins.  Co.  77  N.  Y.  498,  33  Am. 
Rep.  655;  Lilleyy.  Adams,  108  Mass.  50;  Mar- 
tin V.  Boyee,  49  Mich.  122. 
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A  bank  cannot  disaffirm  the  acts  of  its  offi- 
cers and  at  the  same  time  take  to  itself  the  prof- 
its accruing  under  it. 

Thomp.  Corp.  §  4829;  Hale  v.  Richards,  80 
Iowa.  Itt4. 

If  an  officer  of  a  bank  wrongfully  borrows 
its  money  and  ^ves  to  the  bank  a  note,  or 
other  evidence  of  iodebtedness,  the  bank  may 
sue  him  either  on  his  evidence  of  indebtedness, 
or  for  his  wrong,  or  for  money  had  and  re- 
ceived. If  it  elects  to  treat  him  as  a  debtor  to 
the  bank,  it  certainly  after  that  cannot  pursue 
him  further  for  his  fraud. 

Boone,  Banks  &  Banking,  g  83;  Witters  v. 
Sowles,  33  Fed.  Rep.  11. 

A  judgment  a^inst  George  A.  Mohren- 
stecher  on  these  notes  is  a  bar  to  an  action 
against  him  for  the  takiDj^  or  making  of  these 
notes,  even  though  it  be  in  another  aspect  of 
the  transaction. 

Hale  V.  Richards,  supra;  Holmes,  B.  dh  H,  v. 
WUlard.  125  N.  Y.  75,  11  L.  R  A.  170;  Hi- 
dell  V.  DwineU,  89  Ga.  532. 

Mr.W,  H.  Thompson,  for  defendant  in 
error  G.  A.  Mohrenstecher: 

An  excess  loan  made  by  the  cashier  of  a 
national  bank  is  not  such  an  act  as  will  give 
rise  to  a  cause  of  action  on  his  bond. 

Minor  v.  Mechanics*  Bank,  26  U.  S.  1  Pet. 
55,  7  L.  ed.  51,  note;  Union  Oold  Min.  Co.  v. 
Rocky  Mountain  Nat,  Bank,  96  D.  S.  640,  24 
L.  ed.  648;  O'Hare  v.  Second  Nat.  Bank,  77 
Pa.  96;  Pangborn  v.  Westlake,  36  Iowa,  546; 
Vining  v.  Bricker,  14  Ohio  St.  331;  Ujiion 
Nat.  Bank  v.  Matthews,  98  U.  S.  624,  25  L. 
ed.  188;  Harris  v.  Runnels,  53  U.  8.  12  How. 
79. 12  L.  ed.  901:  Silver  Lake  Bank  v.  North, 
4  Johns.  Ch.  370;  Wyman  v.  Citizens"  Nat. 
Bank,  29  Fed.  Rep.  734;  First  Nat.  Bank  v. 
Stewart,  107  U.  S.676,  27  L.  ed.  592:  Thmnpson 
V.  St.  Nicholas  Nat  Bank,  118  N.  Y.  325;  At- 
lantic State  Bank  v.  Satery,  82  N.  Y,  :291; 
Southern  P.  R.  Co.  v.  Orton,  82  Fed.  Rep. 
457. 

The  notes,  after  being  executed,  were  placed 
with  the  assets  of  the  bank,  adopted  as  such 
by  all  the  bank  officers,  interest  at  10  per  cent 
per  annum  paid  from  the  date  of  each  of  the 
notes.  After  the  receiver  was  appointed,  with 
full  knowledge  of  all  the  facts,  these  notes 
were  sued,  judgments  rendered,  execution  is- 
sued, creditor's  bill  filled.  These  acts  consti- 
tuted a  ratification  of  the  respective  loans,  and 
that  the  plaintiff  is  estopped  from  prosecuting 
this  action. 

Phillips  V.  Bossard,  35  Fed.  Rep.  99;  Winters 
v.  Armstrong,  37  Fed.  Rep.  521;  Curran  v.  Ar- 
kansas, 56  U.  S.  15  How.  304,  14  L.  ed.  705; 
Putnam  v.  Ne\o  Albany  d  S.  C.  Junction  R.  Co. 
{''Burke  v.  Smith"),  83  U.  S.  16  Wall.  890,  21 L. 
ed.  361:  New  Albany  v.  Burke,  78  U.  8.  11 
Wall.  96.  20  L.  ed.  155;  Satct/er  v.  Hoag,  84 
U.  S.  17  Wall.  619,  21  L.  ed.  786. 

A  party  must  make  bis  election  before  bring- 
ing the  first  suit,  and  after  he  has  once  asserted 
the  validity  of  the  contract  he  is  estopped  to 
afterwards  assert  its  invalidity;  and  when  he 
has  so  brought  the  suit,  he  has  elected  his 
remedy,  and  cannot  afterwards  institute  other 
and  further  proceedings. 

WashbvrnY,  Great  Western  Ins.  Co.  114  Mass. 
175;  Thomas  Y.  Joslin,  36  Minn.  1;  Hooker  y. 
Hubbard,  102  Mass.  239;  Sieinbach  v.  Relief 
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Fire  Ins.  Co.  77  N.  Y.  498.  83  Am.  Rep.  655; 
Lilley  v.  Adams,  108  Mass.  50;  Martin  v. 
Boyce,  49  Mich.  122;  Qfirmantown  Farmers* 
Mut.  Ins.  Co.  V.  D/tein,  43  Wis.  424,  28  Am. 
Rep.  549;  Littlewori  v.  Davis,  50  Miss.  403; 
'FritU  V.  Palmer,  182  U.  8.  282,  33  L.  ed.  317; 
Wood  V.  Corry  Waterworks  Co.  44  Fed.  Rep. 
146,  12  L.  R.  A.  168;  Hanley  v.  Foley,  18  B. 
Mdn.  519;  Buckmaster  v.  Grundy,  8  111.  626; 
Himmelmann  v.  Sitllivan,iOC&\.  124;  Indian- 
apolis Rolling  Mill  Co.  v.  St.  Louis,  Ft.  S.  <Sb 
W.  R.  C<>.J120U.  8.  256,  30  L.  ed.  639:  Union 
Gold  Min,  Co.  v.  Rocky  Mountain  Nat.  Bank, 
96  U.  8.  640,24L.  ed.  648. 

When  the  bank  allowed  him  to  make  one 
load  withoutobjection  and  to  continue  to  make 
others,  the  repetition  of  those  acts  for  a  con- 
siderable time  without  objection  ought  to  pre- 
clude it  from  making  them  the  ground  of  an 
action  against  him  for  damages  therefor,  on 
the  principle  volenti  non  fit  injuria. 

Holmes,  B.  &  H.  v.  WiHard,  125  N.  Y.  75, 11 
L.  R.  A.  170. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  was  an  action  upon  the  bond  of  the 
cashier  of  the  Citizens'  National  Bank  of 
Grand  Island.  Nebraska,  brought  by  Edgar  M. 
Wester velt.  the  receiver  of  that  bank.  The 
defendant  in  error  George  A.  Mohrenstecher 
was  the  cashier,  and  the  principal,  and  Mary 
Mohrenstecher,  Otto  A.  Morenstecher.  and 
William  StuU  were  the  sureties,  on  the  bond. 
Judgment  was  rendered  against  the  plaintiff 
below  upon  the  pleadings,  on  the  ground  that 
the  office  of  cashier  of  this  bank  was  an  annual 
office,  and  that  the  delinquencies  charged  in 
the  petition  occurred  after  the  expiration  of 
the  year  during  which  the  bondsmen  were  lia- 
ble. The  facts  material  to  the  questions  pre- 
sented to  this  court,  which  were  disclosed  by 
the  pleadings,  are:  The  Citizens'  National 
Bank  of  Grand  Island,  Nebraska,  was  a  na- 
tional banking  association  engaged  in  the  bu.si- 
ness  of  banking  from  some  time  anterior  to 
January,  1889,  until  on  December  4,  1893,  it 
suspended  payment  and  went  into  the  hands 
of  the  plaintiff  in  error,  who  was  appointed 
its  receiver  by  the  comptroller  of  the  currency. 
The  national  bank  act  provides  that  such' a 
banking  association  shall  be  a  body  corporate 
and  shall  have  power: 

"Fifth.  To  elect  or  appoint  directors,  and  by 
its  board  of  directors  to  appoint  a  president, 
vice-president,  cashier,  and  other  officers,  de- 
fine their  duties,  require  bonds  of  them  and  fix 
the  penalty  thereof,  dismiss  such  officers  or  any 
of  them  at  pleasure,  and  appoint  others  to  fill 
their  places.  Sixth.  To  prescribe,  by  its  board 
of  directors,  bylaws  not  inconsistent  with  law, 
regulating  the  manner  in  which  its  stock  shall 
be  transferred,  its  directors  elected  or  ap- 
pointed, its  officers  appointed,  its  properly 
transferred,  its  general  business  conducted,  and 
the  privileges  granted  to  it  by  law  exercised 
and  enjoved."  13  Stat,  at  L.  chap.  106,  p.  101. 
g  8;  U.  S  Rev.  Stat.  ^  5136,  p.  993. 

The  articles  of  association  of  this  bank  pro- 
vided :  *  *The  board  of  directors  shall  have  power 
.  .  .  to  elect  or  appoint  a  cashier  and  such 
other  officers  and  clerks  as  may  be  required  ta 
transact  the  business  of  the  association;  to  fix 
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the  salaries  to  be  paid  to  them,  and  continue 
them  in  office  or  dismiss  them,  as  in  the  opin- 
ion of  a  majority  of  the  board  the  interests  of 
the  association  may  demand." 

The  by-laws  of  the  association  provided 
that  the  cashier  of  the  bank  should  be  elected 
at  the  first  meeting  of  the  board  of  directors  in 
January  of  each  year;  that  he  should  give  a 
bond  in  the  sum  of  $10,000,  and  should  hold 
his  office  one  year,  and  until  bis  successor 
should  be  elected  and  qualified.  One  D.  H. 
Vieths  was  appointed  cashier  of  this  bank  at 
the  annual  meeting  of  its  board  of  directors 
in  January,  1889,  and  resigned  in  May  of  that 
year.  Thereupon  the  board  of  directors  passed 
this  resolution:  ''Resolved,  That  George  A. 
Mohrenstecher  be  appointed  cashier  of  this 
bank;"  and  Mohrenstecher  entered  upon  the 
dischar^  of  his  duties  as  cashier,  and  contin- 
ued to  discharge  them  until  the  banksusi)ended 
on  December  4.  1893.  On  August  13,  1889, 
the  defendants  in  error  delivered  their  bond  in 
the  sum  of  $10,000  to  the  bank,  and  the  latter 
accepted  it.  and  never  thereafter  took  any  other 
bond  to  secure  the  faithful  discharge  of  the 
duties  of  this  ca-shier.  This  bond  contained 
no  recital  of  the  time  or  term  for  which  Moh- 
renstecher was  appointed,  and  no  reference  of 
any  kind  to  his  appointment,  or  to  the  time 
during  which  the  obligors  bound  themselves 
to  be  responsible  for  his  acts,  except  that  which 
is  contained  in  the  following  condition  of  the 
bond,  tiz.: 

**The  condition  of  the  above  obligation  is 
such  that  whereas  the  above-bound  Geo.  A. 
Mohrenstecher  has  been  appointed  cashier  of 
the  ( Citizens*  Nat.  Bank  of  Grand  Island, 
Nebr.,  by  reason  whereof  he  will  receive  into 
his  hands  and  have  under  his  care  and  charge 
money,  goods,  and  chattels,  and  other  things 
the  property  of  said  bank.  Now,  if  the  said 
Geo.  A,  Mohrenstecher  for  and  during  all  the 
time  he  shall  hold  the  said  office  of  cashier  of 
the  said  bank  shall  execute  the  duties  thereof 
with  integrity  and  fidelity,  and  will  faithfully 
perform  and  f  ulfillthe  trust  thereby  in  him  re- 
posed, and  well  and  truly  at  all  times  when 
thereunto  required,  account  for  and  render  over 
to  said  bank  all  moneys,  goods,  chattels,  and 
other  things  the  property  of  said  bank  that 
may  come  into  his  hands,  possession,  or  con- 
trol, so  that  no  default,  fraud,  or  failure  shall 
happen  or  be  occasioned  by  any  neglect  or 
failure  on  his  part  to  perform  his  duties  as 
such  cashier,  then  this  obligation  shall  be  void, 
otherwise  it  shall  remain  in  full  force  and  vir- 
tue." 

On  January  14,  1890,  and  at  the  first  meet- 
ing of  the  board  of  directors  in  each  January 
thereafter,  that  board  passed  a  resolution  in 
substantially  this  form: 

"Resolved,  That  George  A.  Mohrenstecher 
be  appointed  cashier  of  this  bank." 

Subsequent  to  January  14,  1890,  Mohren- 
stecher appropriated  to  his  own  use  large 
amounts  of  money  of  the  bank,  under  the  pre- 
tense of  loaning  it  to  himself  and  others, 
whose  promissory  notes  he  took,  payable  to 
the  bank,  and  placed  among  its  assets.  He 
also  loaned  money  of  the  bank,  in  excess  of 
the  amounts  permitted  by  the  national  bank 
act,  to  several  persons,  upon  their  promissory 
notes.  By  these  unlawful  acts  of  its  cashier, 
84L.R  A. 


the  bank  lost  $17,821.82.  The  bank  or  its  re- 
ceiver obtained  judgments  upon  the  various 
notes  so  taken  in  its  name,  but  has  been  una- 
ble to  collect  the  judgments.  The  defendant 
in  error  Mary  Mohrenstecher  was  a  married 
woman  when  she  signed  the  bond. 

Were  the  obligors  on  this  bond  liable  for  the 
defaults  of  the  principal  in  it  after  January- 14» 
1890,  under  this  state  of  facts?  The  conten 
tion  of  their  counsel  is  that  the  office  of  cash- 
ier of  this  bank  was  an  annual  office,  and  that* 
their  liability  was  limited  to  the  unexpired 
term  of  Vielhs,  for  which  Mohrenstecher  was 
appointed  in  May,  1889.  It  is  familiar  law 
that,  in  cases,  where  the  term  of  office  to  which 
the  principal  is  elected  or  appointed  is  fixed  by 
law,  the  liability  of  his  bondsmen  will  be  litn- 
ited  to  the  current  term,  unless  they  expressly 
agree  to  continue  liable  after  lis  expiration. 
ttarrts  v.  Babbitt,  4  DMl  185;  Urnted  Statea  v. 
Irving.  42  U.  S.  1  How.  250,  259, 11  L.  ed,  120, 
124;  United  States  v.  Kirkpatrick,  22  U.  S.  9 
Wheat  720,  6  L.  ed.  199;  Sarings  Bank  v. 
Hunt,  72  Mo.  597,  37  Am.  Rep.  449;  Wapdlo 
County  V.  Bigham,  10  Iowa,  89,  74  Am.  Dec. 
370;  Wardens  of  8t: Saviour* s  v.  Bostock,  2  Bos. 
&  P.  175;  Dover  v.  Twombly,  42  N.  H.  59; 
Welch  V.  Seymour,  28  Conn.  887:  Scott  Cotn.fy 
V.  Eing,  29  Minn.  898;  Tresno  Enterprise  Co. 
V.  Allen,  67  Cal.  505:  Bigelow  v.  Bridge,  S 
Mass.  274;  Chelmsford  Co.  v.  Demurest,  7  Grav, 
1;  Bassell  v.  Long,  2  Maule  &  S.  363;  Pepphi 
V.  Cooper,  2  Barn.  &  Aid.  481;  Leadlty  v. 
Evans,  2  Bing.  32;  State  Treasurer  v.  Mann, 
34Vt.  371,  80  Am.  Dec.  688;  Kingston  Mut.Ins. 
Co.  V.  Clark,  33  'Barb.  196.  It  is  equally  well 
settled  that,  where  the  bond  recites  the  length 
of  the  term  for  which  the  officer  is  elected  or 
appointed,  the  liability  of  the  bondsmen  is  pre- 
sumed to  be  limited  to  that  term,  in  the  ab- 
I  sence  of  an  express  agreement  to  be  responsi- 
ble for  a  longer  time.  Lord  Arlington  v.  Mcr 
ricke,  3  Wms.  Saund.  411;  Lirerjxxd  Water- 
works Co.  V.  Atkinson,  6  East,  507;  Kaw  Life 
Asso.  V.  Lemke,  40  Kan.  661,  664.  But  a  bond 
for  the  fidelity  of  one  who  holds  hisotlice  during 
the  pleasure  of  the  appointing  power  covers  ail 
delinquencies  until  he  resigns  or  is  removed. 
Exeter  Bank  v.  Bogers,  7  N.  H.  21,  23.  \o 
one  denies  that  the  law  favors  sureties,  that 
doubts  of  the  extent  of  their  liability  are  to  be 
resolved  in  their  favor,  and  that  the  burden  of 
proof  is  upon  the  obligee  to  establish  their  lia- 
bility upon  their  bond.  But,  after  all  is  said, 
a  bond  is  nothing  but  a  contract.  It  is  the 
written  evidence  of  the  meeting  of  the  minds 
of  the  parties  to  it,  and,  subject  to  the  rules 
favoring  sureties  to  which  we  have  referred,  it 
must  be  construed  by  the  established  canons 
for  the  interpretation  of  contracts.  The  rule 
for  the  construction  of  contracts  which  prevails 
over  all  others  is  that  the  court  may  put  itself 
in  the  place  of  the  contracting  parties;  may 
consider,  in  view  of  all  the  facts  and  ciicum- 
stances  surrounding  them  at  the  time  of  the 
execution  of  the  Instrument,  what  they  in- 
tended by  the  terms  of  their  contract,  and 
when  their  intention  is  manifest  it  must  con- 
trol in  the  interpretation  of  the  instrument,  re. 
gardless  of  inapt  expressions,  or  more  tecbni. 
cal  rules  of  construction.  Accumulator  Co.  v 
Dubuque  Street  R.  Co.  27  U.  S.  App.  364' 
872,  12  C.  C.  A.  37,  41,  42,  and  64  Fed.  Rep" 
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70,  74.  Let  us  apply  this  salutary  rule  to  the 
bond  ID  this  case.  The  act  of  Congress  under 
which  this  bank  was  organized  provided  that 
its  board  of  directors  might  appoint  a  cashier, 
xequire  bonds  of  him,  and  fix  the  penalty 
thereof,  and  dismiss  him  at  pleasure,  and  ap- 
point another  to  fill  his  place.  Its  articles  of 
association  provided  that  the  board  might  ap- 
point a  cashier,  fix  his  salary,  and  continue 
him  in  office,  or  dismiss  him,  as  in  the  opinion 
•of  a  majority  of  the  board  the  interests  of  the 
association  might  require.  It  is  plain  that,  in 
the  absence  of  any  other  regulations,  a  cashier 
ODce  appointed  under  this  act  of  Congress  and 
these  articles  of  association  would  hold  his  of- 
fice until  he  resigned,  or  until  the  board  of  di- 
rectors of  the  bank  dismissed  him.  A  subse- 
quent appointment  of  the  same  man  to  the 
same  office  would  have  no  more  effect  upon 
him,  or  upon  the  term  of  his  office,  than  a  sec- 
ond deed  of  the  same  property  by  one  who 
•had  already  conveyed  it  to  the  same  grantee 
would  have.  The  only  act  of  the  board  of 
directors  that  could  affect  the  tenure  of  his 
•office,  under  the  act  of  Congress,  would  be  his 
dismissal. 

It  is,  however,  contended  that  the  by-laws 
(which  provided  that  the  cashier  should  be 
elected  at  the  annual  meeting  in  January  in 
-each  year,  should  give  a  bond  in  the  sum  of 
$10,000,  and  should  hold  his  office  for  one 
year  and  until  his  successor  was  elected  and 
qualified)  made  this  an  annual  office,  and  lim- 
ited the  term  of  the  office  of  this  cashier  to  the 
unexpired  portion  of  the  year  for  which  his 
predecessor.  Vieths.  was  elected.  But  how 
could  the  by-laws  of  this  bank  repeal  or  modify 
the  act  of  CoDRress  and  the  articles  of  associa- 
tion under  which  they  were  enacted?  The 
act  of  Congress  expressly  fixed  the  tenure  of 
office  of  the  cashier  of  this  bank.  It  expressly 
provided  that  the  board  of  directors  might  dis- 
miss the  cashier  and  certain  other  officers  "or 
any  of  them  at  pleasure  and  appoint  others  to 
fill  their  places."  It  provided  that  this  cashier 
should  always  hold  his  office  subject  to  instan- 
taneous removal  at  the  pleasure  of  the  board 
of  directors.  Nor  is  it  at  all  probable  that  this 
provision  of  the  national  bank  act  was  inserted 
without  purpose  or  consideration.  Observa- 
tion and  experience  alike  teach  that  it  is  essen- 
tial to  the  safety  and  prosperity  of  banking  in- 
stitutions that  the  active  officers,  to  whqse 
integrity  and  discretion  the  moneys  and  prop- 
erty of  the  bank  and  its  customers  are  in- 
trusted, should  be  subject  to  immediate  re- 
moval whenever  the  suspicion;  of  faithlessness 
or  negligence  attaches  to  them.  High  credit 
is  indispensable  to  the  success  and  prosperity 
of  a  bank.  Without  it,  customers  cannot  be 
induced  to  deposit  their  moneys.  When  it  has 
once  been  secured,  and  then  declines,  those 
who  have  deposited  demand  their  cash,  the  in- 
come of  the  bank  dwindles,  and  often  bank- 
ruptcy follows.  It  sometimes  happens  that, 
without  any  justification,  a  suspicion  of  dis- 
honesty or  carelessness  attaches  to  a  cashier  or 
a  president  of  a  bank,  spreads  through  the 
community  in  which  he  lives,  scares  the  de- 
positors, and  threatens  immediate  financial 
ruin  to  the  institution.  In  such  a  case  it  is 
necessary  to  the  prosperity  and  success— to  the 
very  existence— of  a  banking  institution  that 
34  L.  R  A. 


the  board  of  directors  should  have  power  to 
remove  such  an  officer,  and  to  put  in  his  place 
another,  in  whom  the  community  has  confi- 
dence. In  our  opinion,  the  provision  of  the 
act  of  Congress  to  which  we  have  referred  was 
inserted,  ex  indvstria,  to  provide  for  this  very 
contingency.  In  any  event,  it  is  there,  and  it 
clearly  provides  that  the  cashier  of  a  national 
bank  may  be  dismissed  at  the  pleasure  of  the 
board  of  directors,  and  that  it  may  appoint, 
not  the  same  man  again  but  another  in  his 
place.  National  banks  are  the  creatures  of  the 
act  of  Congress.  Under  familiar  principles, they 
have  no  powers  beyond  those  expressly 
granted,  and  those  fairly  incidental  thereto. 
lie  Omaha  Bridge  Gam,  10  U.  S.  App.  98, 
174.  2  C.  C.  A.  174,  and  51  Fed.  Rep.  809: 
Union  P.  R.  Co,  v.  Chicago,  R.  /.  dt  P.  R.  Co.  2 
C.  C.  A.  174,  230,  51  Fed.  Rep.  309,  316,  10 
U.  S.  App.  98.  It  follows  from  this  principle 
that,  since  the  act  of  Congress  expresslv  pro- 
vides that  the  cashiers  of  national  banks  snould 
hold  their  offices  subject  to  the  pleasure  of  the 
board  of  directors,  neither  the  bank  nor  its 
board  can  make  time  contracts  or  appointments 
in  violation  of  that  provision.  Harrington  v. 
First  Nat.  Bank,  1  Thomp.  &  C.  361:  Boone. 
Banking,  §  353;  Ball.  Banks,  65.  What,  then, 
is  the  enect  of  these  established  rules  upon  the 
by-laws  of  this  bank?  It  is  that  that  part  of 
these  by-laws  which  provides  that  the  cashier 
shall  hold  his  office  for  one  year,  and  that  he 
shall  be  elected  annually,  must  fall,  and  the 
cashier  of  the  bank  must  hold  his  office  under 
the  act  of  Congress,  subject  to  immediate  re- 
moval at  the  pleasure  of  the  board  of  directors, 
until  he  resigns  or  is  removed. 

It  is  argued  that  the  fact  that  this  cashier 
was  again  appointed  in  January  of  each  year 
converted  his  term  of  office  from  a  continuous 
term,  at  the  will  of  the  board  of  directors,  into 
annual  terms.  If  the  board  of  this  bank  had 
passed  daily  resolutions  appointing  him  cash- 
ier, would  those  resolutions  have  made  his 
term  of  office  daily  ?  The  fact  is  that  he  would 
have  continued  in  office  exactly  as  he  did,  if 
none  of  the  resolutions  or  appointments  subse- 
quent to  May,  1889,  had  ever  been  passed  or 
made  by  the  board  of  directors.  His  first  ap- 
pointment was,  under  the  act  of  Congress,  to 
an  unlimited  term, — to  a  term  that  could  be 
ended  by  the  bank  only  by  his  dismissal  by  its 
board  of  directors.  That  board  never  did  dis- 
miss him.  It  never  did  appoint  another  to 
take  his  place.  How  subsequent  resolutions 
of  appointment  could  affect  the  term  of  his  of- 
fice, which  was  fixed  by  this  act  of  Congress, 
it  is  difficult  to  understand.  It  seems  clear 
that  his  appointment  to  an  office  which  he  al- 
ready held,  and  would  continue  to  hold  with- 
out further  appointments,  could  not  be  more 
than  the  manifestation  of  an  intention  on  the 
part  of  the  board  of  directors  that  he  should 
continue  to  hold  his  position.  1  Morse,  Banks 
&  Bankinff,  §  27,  p.  80;  AmherU  Bank  v.  Root, 

2  Met.  522.  589;  Ded?tam  Bank  v.  Chickering, 

3  Pick.  335,  340.  Now,  let  us  place  ourselves 
in  the  situation  of  the  parties  when  this  bond 
was  made,  and  see  if  its  expression  of  their  in- 
tention is  doubtful.  Mohrenstecher  had  been 
appointed  cashier  of  this  bank  in  May,  1^. 
On  August  13  in  that  year,  three  months  after 
he  was  appointed,  ana  four  months  before  the 
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:aDDaal  election  of  casbier,  according  to  these 
by-laws,  Mohrenstecher  and  his  surenes  gave  a 
bond  to  this  bank,  in  which  ibey  recited  his 
appointment,  and  agreed  to  pay  the  penalty  of 
the  bond  unless  "the  said  Geo.  A.  Mohren- 
stecher, for  and  during  all  the  time  he  shall 
hold  the  said  office  of  cashier  of  the  said  bank, 
shall  execate  the  duties  thereof  with  integrity 
and  fidelity,"  etc.  It  must  be  conceded  that 
the  obligors  in  this  bond  had  the  right  and  the 
power  to  agree  to  indemnify  the  bank  against 
-anj  defaults  of  Mohrenstecher,  as  its  cashier, 
during  the  time  subsequent,  as  well  as  during 
the  time  antecedent,  to  January  14. 1890,  when 
•they  claim  that  their  liability  ceased.  They 
certainly  could,  by  apt  words,  have  expressed 
their  intention  to  limit  their  liability  for  him 
to  the  time  antecedent  to  that  date.  They  cer- 
tainly might,  by  suitable  expressions,  have  de- 
clared their  intention  to  be  liable  for  him  both 
before  and  after  that  date.  Which  did  they 
do  in  this  bond  ?  Is  an  agreement  to  indemnify 
"during  all  the  time  he  shall  continue  to  hold 
the  office  of  cashier"  an  expression  of  an  inten- 
tion to  indemnify  for  the  first  four  months  of 
-the  time  he  should  continue  to  hold  that  office, 
or  for  all  the  time  he  should  continue  to  hold  it? 
This  is  the  real  question  here,  and  it  seems  to 
us  to  be  susceptible  of  but  one  answer.  No 
apter  or  more  suitable  words  than  those  used 
in  this  bond  occur  to  us  to  express  an  intention 
on  the  part  of  these  obligors  to  continue  to  be 
liable  as  Ion?  as  Mohrenstecher  should  con- 
tinue to  hold  this  office,  and  we  are  unwilling 
to  hold  that  the  English  language  is  incapable 
of  giving  expression  to  that  idea.  After  a 
'thoughtful  and  deliberate  consideration  of  the 
-plain  words  of  this  bond,  and  of  the  facts  and 
circumstances  surrounding  these  parties  when 
it  was  made,  all  doubt  of  its  meaning,  and  of 
Ihe  intention  of  the  parties  to  it  when  it  was 
executed,  has  disappeared  from  our  minds; 
-and  the  conclusion  has  been  irresistibly  forced 
upon  us  that  these  obligors  intended  to  agree, 
-and  did  agree,  to  indemnify  the  bank  for  the 
defaults  of  Mohrenstecher  until  he  ceased  to  be 
its  cashier. 

The  fact  that  the  bank  or  its  receiver  has 
sued  and  obtained  judgments  upon  the  promis- 
sory notes  which  this  cashier  took  for  misap- 


f>ropriated  money  of  the  bank  and  for  excess 
oans  is  no  defense  to  this  action.  This  is  not 
an  action  to  rescind  any  contract  and  recover 
back  the  consideration  thereof.  It  is  an  action 
for  damages  for  breach  of  the  conditions  of  this 
bond.  The  obligation  of  the  bond  is  to  pay 
any  loss  or  damage  which  the  bank  sustained 
by  the  failure  of  this  cashier  to  faithfully  ful- 
fil and  perform  the  trust  reposed  in  him,  and 
to  comply  with  the  other  conditions  expressed 
therein.  N'either  the  bank  nor  the  receiver  is 
required  to  repudiate  his  transactions,  or  re- 
store the  consideration  it  has  received  from 
them,  in  order  to  maintain  this  action.  There 
is  no  inconsistency  between  an  action  upon  the 
notes  he  wrongfully  took,  and  a  recovery  of 
all  that  the  makers  can  pay  upon  judfi^ments 
thereon,  and  an  action  upon  this  bond  for  the 
losses  sustained  by  the  breach  of  its  conditions. 
The  bank  and  the  receiver  may  take  every  bene- 
fit they  can  derive  from  the  acts  of  this  cashier, 
use  every  just  endeavor  to  collect  every  note 
he  has  obtained  in  the  name  of  the  bank,  and 
at  the  same  time  may  press  this  action  on  the 
bond  for  the  damages  caused  by  the  breach  of 
its  coDditions.  Of  course,  the  bank  and  the 
receiver  can  have  but  one  payment  and  satis- 
faction of  the  debts  owing  upon  the  notes  \he 
cashier  took,  and  when  they  are  paid  in  full 
that  payment  will  constitute  a  defense  to  this 
action,  but  until  then  both  remedies  may  be 
pursued.  Goodyear  Dental  Vulcanite  Co.  y. 
Caduc,  144  Mass.  85;  Walden  NaL  Bank  y. 
Birch,  180  N.  Y.  221,  14  L.  R  A.  211;  Emery 
v.  Baltz,  94  N.  Y.  408;  White  v.  Smith,  38 Pa. 
186,  75  Am.  Dec.  589. 

Whether  or  not  this  bond  was  signed  or 
based  upon  the  faith  and  credit  of  the  married 
woman.  Mary  Mohrenstecher,  or  made  with 
reference  to  her  separate  estate,  is  a  disputed 
question  under  these  pleadings,  which  does 
not  appear  to  have  been  considered  by  the 
court  below.  For  that  reason,  and  because 
this  judgment  cannot  be  sustained  in  favor  of 
the  other  defendants  in  error  in  any  event,  we 
will  not  enter  upon  its  consideration  until  it 
has  been  decided  by  the  circuit  court. 

Th£  judgment  below  must  he  rcDcreed,  with 
costs,  and  the  case  remanded  to  the  court  be- 
low, with  directions  to  proceed  to  its  trial. 


NORTH  CAROLINA  SUPREME  COURT. 


Robert  DOSTER 

V. 

'CHARLOTTE  STREET  RAILWAY  COM 
PANY,  Appt. 

(UTN.  C.661.) 

The  trifflxtentag  of  a  mule*  canaed  by 
the  Qaual  noise  ineident  to  ranniiif^  a 


street  ear  by  electricity,  without  any  unneoes- 
sary  noise  made  for  the  purpose  of  scaring  the 
animal,  does  not  make  the  street-railway  oom^ 
pany  liablelfor  resulting  damages. 

(December  80, 189&) 

APPEAL  by  fdefendant  from   a  judgment 
of  the  Superior  Court  for  Mecklenburg 


^iyrE,—Firiohtening  of  horse  by  street  car. 

1.  Generally. 

S.  By  belU,  oongs^'  and  whistles. 

3.  By  steam. 

4.  ConlrOnitory  neglioence. 

The  case  of  Dostbb  y.  Chabix>ttb  Strbrt  R.  Ck). 
Iiolds  that  an  electric  street-railway  company  was 


not  liable  for  Injuries  caused  by  a  mule  backing 
and  breaking  a  part  of  the  buggy,  where  the  mule 
was  frighteoed'by  the  noise  of  a  street  car  coming 
towards'  him  run  by  electricity,  and  there  was  no 
testimony  to  show  that  the  motorman  wantonly  or 
maliciously  made  any  unnecessary  noise  for  the 
purpose  of  scaring  the  animal,  and  the  car  was 
stopped  45  feet  distant  from  where  the  mule  had 
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County  in  favor  of  plaintiff  in  an  action 
brought  to  hold  defendant  liable  for  injuries 
and  expenses  caused  to  plaintiff  by  reason  of 
defendant's  alleged  negligence  In  frightening 
his  mule.    Becerted. 

Plaintiff  was  driving  a  mule  along  a  public 
street  and  met  a  street  car  coming  towards 
him.  The  mule  was  frightened  ana  began  to 
rear  and  back.  In  so  doing  he  broke  some 
portions  of  the  buggy.  Plaintiff  thereupon 
signaled  the  motorman  to  stop,  which  he  failed 
to  do  until  be  had  arrived  opposite  the  place 
where  the  plaintiff  was  trying  to  control  the 
animal.    Plaintiff  sued  for  injury  to  the  buggy 


and  to  the  mule,  and  for  loss-  of  time  and  &L' 
pense  which  bad  been  caused  by  the  accident. 

Further  facts  appear  in  the  opinion. 

Meurs.  Burwell,  Walker,  A  Cfu&sler» 
for  appellant: 

If  a  railway  company  runs  its  cars  in  the  or- 
dinary way,  without  making  any  unusual  or 
unnecessary  noises,  it  is  not  liable  to  plaintiff, 
whose  horse  becomes  frightened  at  the  cars 
and  causes  injury  to  the  plaintiff. 

Morgan  Y.  Norfolk  Southern  R,  Co.  »8N.  C. 
248;  28  Am.  &  Eng.  Enc.  Law.  title  Street 
RaUwayB,  p.  1081;  Pittsburgh  Southern  R.  Co. 
V.  Taylor,  104  P&  806,  49  Am.  Rep.  580. 


stopped.  The  court  held  tbat  a  motorman  was 
not  negliirent  in  faillncr  to  diminish  the  speed  unless 
the  animal  was  actually  on  the  track  in  his  front, 
or  unless  the  motorman  had  reasonable  irround  to 
believe  that  the  animal  was  so  frightened  tbat  be 
would  cause  a  collision. 

I.  QeneraUy. 

The  cases  hold  that  a  street-railway  company  is 
not  liable  for  injuries  caused  by  horses  bein^ 
frightened  by  the  cars  or  frong,  where  tbe  dan^rer 
could  not  have  been  anticipated  by  the  employees 
of  tbe  railway  company,  or  where  there  was  no 
negligence  on  their  part  in  ninninir  the  cars,  or 
where  there  is  no  evidence  tbat  the  injury  is 
caused  by  their  can,  or  where  tbe  driver  of  the 
horses  is  guilty  of  contributory  negligence.  Some 
of  the  cases  tend  to  the  doctrine  tbat  the  ringing  of 
the  gong  is  not  negligence  on  the  part  of  the  com- 
pany, and  that  the  presumption  from  horses  being 
hitched  near  the  track  Is  that  they  are  used  to  the 
cars.  Tbe  rule  is  tbat  a  company  is  only  required 
to  use  reasonable  care  in  operating  tbe  cars. 

But  a  street-railway  company  was  held  liable  for 
injuries  where  the  employees  unnecessarily,  reck- 
lessly, or  violently  sounded  the  gong  or  made  other 
noises  frightening  horses,  thereby  causing  injury, 
and  where  the  danger  was  apparent  and  could  have 
been  avoided  by  tbe  use  of  reasonable  care  on  tbe 
part  of  the  employees  of  the  company,  and  espe- 
cially where  the  place  was  more  dangerous  than 
usual  owing  to  a  narrow  roadway  or  obstructions. 

A  stricter  degree  of  care  is  required  where  tbe 
dangerous  character  of  tbe  phioe  is  caused  by  the 
street-railway  company.  And  recovery  has  been 
allowed  against  a  city,  which  without  authority  al- 
lowed tbe  use  of  steam  on  a  street  railway,  which 
caused  an  injury  by  frightening  a  horse. 

So,  an  electric-car  company  was  not  held  liable 
where  horses  were  frightened  at  the  sounding 
of  a  car  gong,  and  ran  away  and  killed  a  man  in  a 
buggy,  and  tbe  driver  said  ^'the  horses  pulled  me 
over  the  end  gate  on  the  tongue  and  ran  away,*^  as. 
while  the  horses  were  attached  to  the  wagon  and 
the  driver'^  feet  were  inside,  he  could  not  be  pulled 
out  on  the  tongue  while  holding  on  to  tbe  lines. 
There  was  no  evidence  that  he  was  Jolted  out  by 
tbe  wagon  striking  an  obstruction,  nor  tbat  the 
motorman  could  reasonably  anticipate  that  the 
driver  would  be  placed  in  such  a  perilous  and  help- 
less position  by  anything  that  was  occurring.  This 
decision  was  on  tbe  ground  tbat  tbe  law  does  not 
imply  tbat  tbe  driver  of  tbe  horse  is  in  peril  be- 
cause tbe  horse  is  merely  frightened  by  a  trolley 
car,  but  tbe  presumption  is  tbat  tbe  driver  will  be 
able  to  control  the  horse.  The  court  also  held  that 
tbe  motorman  must  use  reasonable  care  if  be  sees 
tbat  the  driver  is  in  peril.  Bast  St  Louis  ft  St.  L. 
Electric  Street  K.  Co.  v.  Waobtel,  68  III.  App.  181. 

And  a  company  was  not  held  liable  where  a  team 
became  restive  at  tbe  approach  of  an  electric  car, 
Hnd  tbe  driver  left  tbe  rear  end  of  bis  wagon  and 

ent  to  the  horses'  heads  to  quiet  them,  and  tbe 
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car  stopped  at  a  crossing  near  tbe  horses,  the  grip- 
man  at  the  same  time  ringing  bis  bell,  and  the 
horses  took  fright  and  ran  away.  Tbe  court  said 
tbat  tbe  plaintiff  might  naturally  be  supposed  to 
be  able  to  control  tbe  horses,  standing  at  their 
heads,  and  the  ringing  of  tbe  bell  was  not  negU- 
genoe.  A  steam  whistle  tends  to  alarm  horses,  but 
a  traction  bell  docs  not.  Steiner  v.  Philadelphia 
TracUon  Co.  134  Pa.  190. 

And  the  same  was  held  where  >  team  hitched 
to  a  post  on  a  street  was  frightened  by  the  sound- 
ing of  a  street-car  gong  while  tbe  car  was  moving 
along  the  track,  and  broke  loose  and  ran  away 
causing  injury  to  the  wagon,  and  it  did  not 
appear  tbat  the  gong  was  sounded  unneccosar- 
ily  or  negligently,  and  it  was  not  shown  tbat  tbe 
driver  of  the  car  was  aware  that  tbe  horses  were 
frightened.  The  court  said  that  the  motorman 
might  well  act  on  the  presumption  that  teams 
standing  on  the  side  of  the  street  were  not  liable  to 
be  frightened.  North  Side^treet  K.  Co.  v.  Tippins 
(Tex.  App.)  U  S.  W.  1087. 

And  was  not  held  liable  where  a  horse  was  fright- 
ened at  the  movement  of  a  street  car  in  being  re- 
placed on  the  track,  and  the  borse  reared  and  fell 
dead,  and  there  was  nothing  unusual  in  tbe  move- 
ments to  restore  the  car  to  tbe  track;  and  this  on 
the  ground  that  street-car  companies  have  Just  as 
much  right  to  run  cars  on  tbe  streets  of  the  city 
as  other  citizens  have  to  drive  through  tbe  streets 
with  their  horses.  There  was  no  evidence  that  the 
death  was  caused  by  the  cats.  Haael  v.  Peopled 
Pass.  K.  Co.  132  Pa.  ». 

So,  where  tbe  motorman  rang  a  gong  when  he 
saw  in  front  of  bis  car  a  carriage  with  the  back 
curtain  closed,  and  it  was  his  duty  to  ring  a  warn- 
ing at  tbe  crossing,  and  the  injury  was  caused  by 
the  effort  to  pass  the  car  by  tbe  driver  losing  one 
line  and  tbe  control  of  the  horse,  and  personal  in- 
juries resulted,  the  company  was  not  held  liable. 
The  court  said  that  tbe  mere  fact  that  tbe  horse 
became  frightened  at  an  electric  car  and  by  the 
sounding  of  its  gong,  and  ran  away,  does  not  make 
the  oar  company  liable.  But  if  the  motorman  dis- 
covered that  tbe  horse  was  frightened  and  danger 
was  apparent,  his  continuing  to  sound  tbe  gong 
would  be  such  wilful  conduct  as  to  make  the  com- 
pany liable.  Galeeburg  Blectric  Motor  ft  P.  Co.  v. 
Manvllie,  61 UL  App.  4SI0. 

And  a  company  was  not  held  liable  where  a 
dummy  tram  was  ascending  a  steep  grade,  and 
someone,  without  authority,  checked  the  train  with 
a  brake,  and  the  conductor  bad  the  brake  taken  off 
to  help  tbe  engineer  advance  the  train,  and  the  en- 
gineer, not  knowing  this  fact,  reversed  the  engine 
at  tbe  same  time,  which  caused  tbe  train  to  back 
too  rapidly,  cau^nga  collision  with  a  wagon  which 
was  on  the  track,  by  reason  of  the  mules  being  sud* 
denly  frightened  by  tbe  backward  movement  of 
the  train,  and  personal  injuries  resulted.  Rome 
Street  U.  Co.  v.  McOinnis.  94  Oa.  SS9. 

So,  where  a  driver  was  injured  by  reason  of  her 
horse  being  frightened  by  an  approaching  electric 
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If  plaintiff  coald  have  avoided  the  conse- 
quence of  defendant's  negligence,  or  was  him- 
self negligent  at  the  same  time  that  defendant 
was.  he  cannot  recover. 

Meredith  v.  Cranberry  Coal  <fc  7.  Co.  99  N. 
C.  576;  Turrentine  v.  Rielimond  <fc  D.  i?.  Co. 
92  N.  C.  638;  CornwaU  y.  Charlotte,  C.  dA.  R 
Co.  97  N.  C.  11. 

Mi:  James  A.  Bell*  for  appellee: 

A  street  railroad  accepfs  its  charter  on  the 
implied  condition  that  it  will  not  injure  others 
by  the  construction  or  maintenance  of  its  road. 
It  must  be  maintained  upon  the  most  approved 


plans,  and  by  the  use  of  common  and  approved 
means,  with  a  view  to  the  safety  and  conven- 
ience of  the  public  traveling  on  the  streets. 

2  Lawson,  Rights,  Rem.  &  Pr.  1005. 

The  rules  which  govern  ordinary  railroads 
does  not  apply  to  street  railways. 

28  Am.  &  Eng.  Enc.  Law,  p.  942. 

The  very  business  of  a  street  railway  re- 
quires that  it  should  operate  its  cars  along  the 
most  public  streets,  while  the  track  of  an  or- 
dinary railroad  is  generally  laid  to  avoid  the 
most  public  thoroughfares;  the  trains  of  any 
ordinary  railroad  are  made  up  of  many  cars. 


car,  which  was  not  shown  to  have  been  moving  at 
an  UDUBual  rate  of  speed,  or  at  a  rate  greater  than 
that  allowed  by  a  city  ordinance,  and  the  horse 
turned  suddenly  and  the  wheel  of  the  wafpon 
struck  an  obstacle  and  upset  the  wagon,  the  com- 
pany was  not  held  liable.  Ylogst  v.  Lebanon  &  A. 
Street  R.  Co.  167  Pa.  488. 

And  the  company  was  not  liable  where  the  motor- 
man  failed  to  stop  the  car,  simply  because  a  horse 
on  the  same  street  had  become  f  rlf^htened  at  the 
appearance  and  nolae  of  a  car  run  by  steam,  and 
the  failure  to  stop  the  car  was  not  shown  by  the 
circumstances  to  be  a  wanton  and  wilful  disretrard 
for  the  safety  of  the  horse,  so*that  the  continued 
movement  of  the  car  could  have  been  attributed 
only  to  malice.  A  demurrer  was  sustained  to  the 
petition,  which  alleifed  injury  to  plaintiflT  caused 
by  the  horse  being  frightened,  running  away,  kick- 
ing the  plaintiff  and  injuring  him,  as  the  court  said 
there  was  no  aUegation  of  improper  speed  or  need- 
less noise,  and  it  was  consistent  with  the  petition 
that  the  train  was  being  operated  with  due  care, 
and  the  only  negligence  charged  was  that  the  com- 
pany did  not  stop  the  car  to  allow  plaintiflT  to  pass. 
But  the  petition  charged  that  it  was  running  at  a 
high  rate  of  speed,  making  a  terrific  noise  so  as  to 
greatly  frighten  plaintlfl^s  horses,  which  began  to 
plunge  to  get  away,  that  this  was  seen  by  defend- 
ant's employees,  and  that  the  place  was  in  a  very 
narrow  point  between  the  railroad  and  the  bank 
of  a  river,  and  that  the  employees  failed  and  neg- 
lected to  stop  the  car  until  plaintiff  could  drive  the 
horse  past  it.  Chapman  v.  Zanesville  Street  R.  Co. 
27  Ohio  L.  J.  70. 

A  verdict  against  a  street-car  company  was  set 
aside  as  not  sustained  by  sufficient  evidence,  where 
the  horse  took  fright  at  an  approaching  car,  and  the 
motorman  appeared  to  have  been  vigilant  and  ac- 
tive from  the  moment  when  he  first  saw  the  horse 
coming  until  the  collision,  and  during  that  time  the 
car  only  passed  over  a  distance  of  30  to  50  feet,  and 
when  the  horse  came  near  the  car  the  driver  had 
lost  control  of  him  and  then  ^the  horse  made  a 
flharp  turn  in  front  of  the  car,  capsized  the  buggy 
and  caused  the  death  of  the  driver,  and  there 
would  have  been  no  collision  if  the  horses  had  not 
turned.  It  was  claimed  that  if  the  motorman  had 
stopped  the  car  there  would  have  been  no  collision, 
but  the  court  said  if  he  had,  who  can  tell  that  the 
horse  would  have  turned  Just  as  he  did.  Bishop  v. 
Belle  City  Street  R.  Co.  08  Wis.  130. 

And  where  a  team  driven  by  a  full-grown  man 
began  to  .prance  176  feet  distance  from  a  car,  and 
there  was  no  evidence  that  the  team  seemed  to  be 
beyond  control,  and  It  backed  suddenly  in  passing 
the  car,  threw  the  comer  of  the  sleigh  against  the 
car  and  Injured  the  persons 'riding' therein,  the 
<?omiiany  was  not  held  liable.  Eastwood  v.  La 
Crosse  City  B.  Co.  (Wig.)  68  N.  W.  661. 

And  a  recovery  was  refused  where,  two  women 
were  standing  in  a  buggy  preparing  to  get  out,  and 
aflthegripman  began  ringing  a  gong  at  the  cross- 
izig  of  a  street  the  hone  reared  and  as  the  car  came 
opposite  backed  the  buggy  against  the  car,  and 
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one  of  the  women  was  injured.  The  horse  had 
been  accustomed  to  grip  cars  and  the  gong,  and  it 
was  mere  conjecture  why  the  horse  suddenly  lost 
his  good  behavior,  and  his  bad  behavior  was  not 
shown  to  have  been  provoked  by  the  street-car 
company,  and  what  scared  the  horse  was  mere  opin- 
ion. North  Chicago  Street  R.  Co.  v.  Harms,  60  HI. 
App.  376. 

So,  where  a  team  was  frightened  at  the  sig'ht  of 
cars  being  operated  upon  the  street,  the  company 
was  not  liable  unless  it  failed  to  use  reasonable  care 
to  avoid  damages,  after  it  discovered  that  there 
was  danger  by  fright  of  teams  or  otherwise.  Kan- 
kakee Electric  R.  Co.  v.  Lade,  66  III.  App.  454. 

An  instruction  that  when  the  servants  of  an 
electric-car  company  ''saw  the  plain tlflf^s  horses 
were  frightened,  then  it  was  the  duty  of  the  de- 
fendant company  to  have  stopped  its  car  and  al- 
lowed plaintiflT  to  get  out  of  danger,*^  was  erroneous, 
as  what  the  servants  should  do  was  a  question  for 
the  Jury  and  not  for  the  court.    Ibid. 

So,  an  instruction  that  if  an  electric-car  com- 
pany ''by  watching  out,  could  have  seen  plaintUf 
with  his  team,  and  thatithe  team  was  frightened, 
then  it  was  its  duty  to  do  what  it  could  to  avoid 
accident,^'  is  erroneous,  as  it  was  only  the  duty  of 
the  employees  to  use  reasonable  care  to  avoid  in- 
Jury.    Ibid. 

In  a  suit  for  personal  injuries  caused  to  the 
owner  while  driving  horses  which  were  frightened 
by  cars,  claiming  that  the  company  failed  to  stop 
the  cars  when  the  horses  where  frightened,  a  city 
ordinance  requiring  the  moterman  to  keep  a 
vigilant  watch  for  carriages  and  govern  himself 
accordingly  was  inadmissible  in  evidence.    IbUL 

In  Omaha  Street  R.  Co.  v.  Du  vail,  40  Neb.  20,  it  was 
said  that  a  street-car  company  would  not  be  liable 
If  the  motorman,  in  the  exercise  of  reasonable  care 
could  not  have  checked  the  car  in  time  to  have 
avoided  a  collision,  where  the  horse  was  frightened 
and  sprang  in  front  of  the  moving  car  causing  In- 
Jury  to  the  rider. 

But  the  reckless  use  of  gong  or  steam,  or  failure 
to  use  reasonable  care  to  prevent  an  anticipated 
accident,  has  been  held  sufficient  to  impose  liability 
on  street-railway  companies,  where  mjuries  were 
caused  by  horses  being  friarbtened. 

So,  a  recovery  was  had  against  a  street-railway 
company  where  a  person  was  Injured  by  reason  of 
his  horse  being  frightened  while  standing  near  the 
track,  and  the  gripman  negligently  sounded  the 
gong  violently  and  too  near  the  horse  while  he  was 
frightened.  The  court  held  that  the  case  of  Steiner 
V.  Philadelphia  Traction  Co.  184  Pa.  100,  to  the  eflTect 
that  the  traction  bell  does  not  naturally  tend  to 
alarm  horses,  was  not  approved.  The  question  as 
to  the  eflTect  of  a  gong  is  not  local,  but  general,  and 
the  views  of  the  state  court  of  last  resort  are  not 
bmdlng  on  the  Federal  court  on  this  question.  A 
street-railway  company  is  liable  for  damages 
caused  by  unnecessarily  recklessly,  and  violently 
rinering  the  gong,  »when  by  due  prudence  harm 
might  be  properly  avoided.  Llghtcap  v.  Philadel- 
phia Traction  Co.  60  Fed.  Rep.  212,  Affirmed  Phlla- 
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and  are  heavy  and  difficult  of  management, 
while  the  street  cars  are  easily  controlled,  and 
can  be  readily  stopped  and  started. 

Muneie  Street  It.  Oo,  v.  Maynard,  5  Ind. 
App.  372;  EUis  ▼.  Lffnn  dt  B.  E.  Co,  160  Mass. 
341;  Benjamin  v.  Holyoke  Street  R.  Go.  160 
Mass.  3. 

Averjr*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  voluntarily  exposed  himself, 
his  baggy,  and  his  mule  to  the  risk  of  any  ac- 
cident which  mi^ht  be  caused  by  the  animal's 
taking  fright  at  the  usual  noise  incident  to  run- 


ning a  street  car  by  electricity,  there  being  no  tes- 
timony tending  to  show  that  the  motorman 
wantonly  or  maliciously  made  unnecessarynoise 
for  the  purpose  of  scaring  the  animal.  Where 
a  horse  is  being  driven  or  is  running  uncon- 
trolled along  a  highway  parallel  to  a  railway 
of  any  kind,  though  it  give  unmistakable  evi- 
dence by  its  movements  that  it  is  alarmed  at 
an  approaching  train  or  car,  the  engineer  or 
motorman  in  charge*  is  not  negligent  in  failing 
to  diminish  the  speed,  unless  the  animal  b 
actually  on  the  track,  in  his  front,  or  he  has 
reasonable  ground  to  believe  that  in  its  excited 
state  it  is  about  to  go  or  may  go  upon  it,  so  as 


delphia  Traction  Co.  v.  Lightcap,  61  Fed.  Eep.  782, 
17  U.  S.  App.  606. 

And  where  a  woman  was  injured  by  her  horse 
becominfir  frightened  at  a'street  car,  and  the  motor- 
man  sounded  the  gong,  overtook  her  and  sounded 
the  gong  again,  as  the  Jury  might  Dnd  negligence 
if  the  car  was  not  stopped  nor  its  speed  slackened, 
and  the  gong  was  sounded  while  the  plaintiff  was 
in  obvious  difBculty  from  the  fright  of  her  horse, 
the  company  was  held  liable.  The  court  held  that 
the  omission  to  stop  the  car  or  to  stop  the  noise 
of  the  gong,  under  the  circumstances,  might  well  be 
deemed  to  show  carelessness.  Benjamin  v.  Holyoke 
Street  R.  Co.  160  Mass.  8. 

And  the  company  was  held  liable  where  horses  ran 
away,  and  the  servant  of  the  railway  company  was 
guilty  of  negligence  In  continuing  to  ring  the  bell  or 
sound  the  gong,  when  it  appeared  that  the  horses, 
which  were  frightened,  would  be  likely  to  run 
away.  The  court  held  that  it  was  the  duty  of  the 
railway  company  to  either  stop  the  car  or  cease 
ringing  the  bell  or  sounding  the  gong,  when  the 
circumstances  were  such  as  to  reasonably  lead  to 
the  belief  that  to  continue  to  do  so  would  likely 
cause  the  team  to  run  away.  Citizens*  R.  Co.  v. 
Hair  (Tex.  Civ.  App.)  82  8.  W.  1060. 

An  electric- railway  company  was  held  liable 
where  the  driver  of  a  carriage  was  injured  by  rea- 
iBon  of  the  horse  being  frightened  at  the  noise  of 
an  approaching  electric  street  car,  and  such  fright 
was  manifest  to  the  motorman,  who  continued  to 
propel  the  car  and  to  make  a  loud  noise  with  the 
gong,  causing  the  horse  to  become  unmanageable, 
and  threw  the  driver  out  of  the  carriage,  and  the 
driver  was  in  the  exercise  of  due  care.  The  court 
Bald  that  the  duty  of  a  driver  of  a  horse  and  the 
manager  of  an  electric  car  upon  a  highway  are 
equal,  and  each  must  have  a  reasonable  regard  for 
the  safety  and  convenience  of  the  other.  Ellis  v. 
Lynn  ft  B.  R.  Co.  160  Mass.  8il. 

And  the  company  was  held  liable  where  plaintiff 
was  driving  in  front  of  an  approaching  dummy 
engine,  and  as  he  turned  towards  the  curb  the 
engineer  sounded  an  unusual  and  extraordinary 
whistle,  and  the  horses  became  frightened  and  ran 
in  front  of  the  engine  and  were  in  ju  red.  The  court 
held  that  the  question  of  negligence  was  one  for 
the  jury.  Lett  v.  Frankf ord  ft  S.  Pass.  R.  Co.  158 
Pa.  471. 

A  city  was  liable  for  damages  where  a  person  was 
injured  by  the  fright  of  bis  horse  occasioned  by  a 
steam  motor  upon  the  street,  the  fee  of  which  was 
in  the  city  for  public  usee,  and  the  city  without 
authority  had  permitted  the  use  of  steam  motors  on 
the  streets,  and  McClain^s  (Iowa)  Code,  9 1S82,  au- 
thorized railways  to  crossover  or  under  any  high- 
way, but  this  did  not  confer  the  power  to  grant  the 
right  to  use  steam  on  the  streets.  Stanley  v. 
Davenport,  54  Iowa,  40B,  87  Am.  Rep.  216. 

And  the  company  was  held  liable  where  a  boy  rid- 
ing In  a  vehicle  was  killed,  and  the  horse  was  about 
800  feet  from  the  car  and  was  frightened  from  the 
repeated  sounding  of  the  gong,  and  the  motorman 
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was  In  a  position  to  see  the  peril  of  those  riding  in 
the  wagon  long  before  the  collision,  and  to  have 
avoided  it  with  due  care,  but  kept  ringing  the  bell 
until  within  20  or  80  feet  of  the  wagon.  It  was 
shown  that  if  he  had  slackened  the  speed  of  the  car 
when  he  must  have  firstseen  the  horse's  actions,  he 
could  have  stopped  the  car  and  prevented  the  in- 
jury, and  the  driver  was  not  guilty  of  negligence, 
atlzens'  Street  R.  Co.  v.  Lowe,  12  Ind.  App.  47. 

And  a  recovery  was  allowed  where  the  plaintiff 
was  sitting  in  a  sleigh  at  the  side  o  r  the  road,  and  an 
electric  car  coming  at  a  high  rate  of  speed  fright- 
ened another  team  causing  it  to  run  intoplaintltTs 
question  as  to  the  rate  of  speed,  and  as  to  whether 
team,  and  the  motorman  did  notslacken  hlsnpeed  or 
stop  the  car  when  he  saw  or  should  have  seen  that 
the  team  was  frightened.  The  court  held  that  the 
the  motorman  should  have  stopped  the  car,  was 
for  the  Jury.  In  this  case  the  motorman  admitted 
that  he  was  instructed  by  the  manager  to  stop  if  he 
found  a  team  at  all  restive.  Lines  v.  Winnipeg 
Electric  Street  R.  Co.  11  Manitoba  Rep.  77. 

And  a  recovery  was  allowed  where  the  motor- 
man  might,  in  the  exercise  of  ordinary  care,  have 
seen  at  a  distance  of  a  square  that  the  horse  was 
frightened,  and  that  the  driver  was  in  a  perilous 
situation,  and  the  motorman  drove  the  car  at  a 
rate  of  8  or  10  miles  an  hour,  and  injury  resulted, 
although  he  might  have  stopped  within  a  distance 
of  25  feet,  and  the  horse  had  passed  the  car  several 
times  without  becoming  frightened  on  that  even- 
ing. The  court  held  that  the  question  of  negli- 
gence was  one  for  the  jury.  Marion  Street  R.  Co. 
v.  Carr,  10  Ind.  App.  20O.Si 

So  a  recovery  was  allowed  where  the  horses 
were  frightened  by  the  engine  and  car,  and  the 
horses  commenced  to  lunge  and  back,  and  finally 
one  fell  upon  the  track  and  the  other  fell  upon 
that  one,  and  the  engine  ran  upon  the  animal  kiU- 
ing  him,  and  the  evidence  showed  that  the  engi- 
neer could  have  seen  the  helpless  position  of  the 
plaintiff  in  time  to  have  stopped  his  train  and  have 
avoided  injury.  The  court  held  that  it  was  the 
duty  of  the  engineer  to  be  constantly  on  the  alert, 
and  if  he  discovered  plaintiff's  property  so  situated 
that  injury  must  follow  unless  he  stopped  the  en- 
gine. It  was  his  duty  to  make  a  reasonable  effort  to 
do  so.  But  the  court  said  that  it  is  not  obligatory 
to  stop  an  engine  upon  a  street-car  track  upon  see- 
ing that  a  horse  is  frightened,  unless  the  situation 
will  cause  a  reasonable  man  to  believe  that  danger 
could  not  otherwise  be  avoided.  Muneie  Street  R. 
Co.  V.  Maynard,  6  Ind.  App.  872. 

And  the  company  was  held  liable  where  the 
motorman  in  charge  of  the  car  could,  in  the  exer- 
ciee  of  reasonable  care,  have  seen  the  plaintiff  In 
time  to  have  checked  his  car  after  the  plaintiff^ 
horse  from  sudden  fright  sprang  upon  the  track 
and  before  a  collision  occurred  which  caused  in- 
jury to  the  rider.  The  court  said  that  utmost  skill 
and  watchfulness  on  the  part  of  the  motorman,  aa 
well  as  other  employees  of  street-railway  com- 
panics,  is  required  to  avoid  coUisiona  with  Individ* 
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to  cause  a  collisioD .  Snawden  ▼.  Norfolk  South- 
ern R.  Co.  95  N.  C.  98;  WiUo7i  v.  Norfolk  <ft  S. 
R.  Co,  90  N.  C.  69;  Carlton  v.  Wilmington  <fe 
ir.  R.  Co.  104  N.  C.  8«5.  Where  the  engineer 
on  a  railway  train  actually  sees  a  person  driv- 
ing a  team  in  the  direction  of  a  crossing  in  his 
front,  or  in  the  act  of  passing  over  it,  it  is  not 
bis  duty  to  stop,  unless  he  has  reasonable 
^ound  to  believe  that  the  horse  or  vehicle  is 
m  some  way  fastened  or  detained  upon  the 
track,  or  that  some  emergency  has  arisen 
which  may  be  reasonably  expected  to  cause  a 
collision,  with  consequent  injury  to  person  or 
property.     Bullock  v.  Wilmington  <fe  W.  R,  Co. 


105  N.  C.  180;  RigUr  v.  Charlotte,  C.  d  A.  R. 
Co.  94  N.  C.  804.  It  may  often  happen  that 
greater  care  is  obviously  necessary  to  avoid  in- 
jury to  a  loose,  frightened  animal  (as  in  WiUon 
V.  Norfolk  d  8.  R.  Go.  supra)  than  to  a  man 
in  the  same  position,  on  or  off  a  track,  because, 
if  apparently  in  possession  of  all  of  his  powera 
and  faculties,  the  man  may  be  reasonably  ex- 
pected, up  to  the  last  moment,  to  avoid  peril, 
while  the  excited  animal  is  as  readv  to  rush 
into  as  to  run  away  from  danger.  There  waS' 
no  testimony  tending  to  show  that  the  mule 
was  upon  the  track  in  front  of  the  car,  or  that 
there  was  any  apparent  danger  that  it  would 


uals  equalJy  entitled  to  the  use  of  public  highways. 
Omaha  Street  R.  Co.  v.  Duvail.  40  Neb.  28. 

And  a  company  was  held  liable  where  an  electric 
car  was  running  at  a  high  rate  of  speed  faster  than 
usual  at  a  place  at  which  there  was  a  cut  in  the 
street,  and  a  high  embankment  caused  by  the  com- 
pany, and  a  horse  in  the  cut  became  frightened 
and  attempted  to  climb  out  of  the  roadway  over 
the  embankment  and  his  rider  pulled  him  back, 
and  while  trying  to  dismount,  the  horse  was  struck 
by  the  car.  The  court  held  that  the  obstruction 
in  the  street  tended  to  cause  the  injuries,  and  great 
care  should  have  been  used  in  running  the  cars  at 
such  a  place.  Greeley  v.  Federal  Street  ft  P.  V. 
Pass.  R.  Co.  158  Pa.  218. 

And  was  held  liable  where  a  team  of  horses  was  be- 
ing driven  in  a  narrow  place  near  the  track,  and  as 
soon  as  the  electric  car  came  in  sight  became 
frightened  and  unmanageable,  and  began  to  rear 
and  Jump  and  one  of  them  was  injured  by  the  car, 
which  was  running  at  a  high  rate  of  speed,  and  the 
conductor  saw  or  ought  to  have  seen,  in  the  exer- 
cise of  ordinary  prudence,  the  team,  and  that  they 
were  frightened.  The  court  held  that  it  was  the 
duty  of  the  conductor  to  stop  or  slow  up  when 
falling  to  do  so  would  cause  an  injury.  And  the 
question  of  negligence  was  for  the  Jury.  Gibbons 
v.Wilkesbarre  ft  S.  Street  R.  Co.  166  Pa.  279. 

And  a  company  was  held  liable  where  it  ran  its 
cars  fast  with  an  engine  and  smoke,  steam,  and 
noise  which  were  frightful  to  horses,  and  the  per- 
sons on  the  engine  saw,  some  distance  away,  that 
a  horse  driven  by  a  woman  was  frightened,  and 
ran  so  close  that  she  could  not  turn  and  get  away 
on  account  of  a  pile  of  rooks,  and  the  buggy  was 
upset.  The  charter  of  the  company  did  not  dis- 
close any  authority  for  propelling  its  street  cars 
by  steam.  It  was  said  that  even  if  it  did,  the  fran- 
cbise  would  not  excuse  it  from  liability  from  inju- 
ries caused  by  negligence,  where  such  negligence 
consisted  in  the  mismanagement  of  the  cars  or  in 
the  character  of  the  motive  power.  Lincoln  Rapid 
Transit  Co.  v.  Nichols,  37  Neb.  882,  20  L.  R.  A.  858. 

A  railway  company  was  held  liable  where  a  horse 
was  injured  by  a  collision,  caused  by  an  electric 
car  coming  at  a  high  rate  of  speed  where  the  road- 
way was  very  narrow,  and  as  soon  as  the  car  came 
in  sight  the  horses  began  to  rear  and  Jump,  and  the 
conductor  saw  or  ought  to  have  seen.  In  the  exer- 
cise of  ordinary  prudence,  the  team,  and  that  they 
were  frightened,  and  in  view  of  the  narrow  road 
should  have  slowed  up  the  car.  Gibbons.v. Wilkes- 
barre  ft  S.  Street  R.  Co.  supra. 

And  where  horses  driven  alongside  of  a  oar  track 
were  frightened  by  the  car,  although  there  was  no 
negligence  in  starting  the  car,  but  the  presence  of 
the  car  prevented  the  plaintiif  from  seeing  a  mass 
of  snow  which  had  been  accumulated  contrary  to 
an  ordinance  by  the  railroad  company,  in  cleaning 
its  track,  and  which  caused  his  buggy  to  upset  and 
mjure  him,  a  recovery  was  allowed.  It  was  a  ques- 
tion for  the  Jury  whether  the  negligence  in  piling 
the  snow  was  not  the  cause  of  the  accident,  al- 
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though  the  company  was  not  liable  for  the  fright- 
ening of  the  horse  when  there  was  no  negligence- 
in  that  part  of  it.  It  was  said  that  if  plaintiff^s 
horses  had  shown  indications  of  fright  before  the 
car  had  started,  and  this  bad  been  seen  by  the  serv- 
ants of  defendant,  it  might  be  submitted  to  the 
Jury  whether  to  start  the  car  under  such  oireum- 
stances  would  not  be  negligence.  If  plaintiff 
was  injured  by  being  thrown  out  or  his  vehi- 
cle by  the  frightened  horse.  McDonald  v.  Toledo 
Consol.  Street  R.  Co.  74  Fed.  Rep.  1(M,'4S  U.  8.  App. 
T9. 

And  the  court  refused  to  set  aside  a  verdict  for 
plaintlir,  where  the  evidence  was  conflicting  as  to 
whether  there  was  not  room  for  a  car  to  pass  with- 
out hitting  a  wagon,  and  the  motorman  disre- 
garded the  signal  to  stop  until  the  horse  could  be 
unhitched,  and  collided  with  the  wagon  and  injured 
the  horse,  or  whether  there  was  room  to  pass,  and 
the  horse  became  frightened  and  turned  the  wagon 
so  as  to  strike  the  car.  Kestner  v.  Pittsburgh  ft  B. 
TracUon  Co.  168  Pa.  4£e. 

A  recovery  was  allowed  where  a  person  with 
horses  was  riding  one  and  leading  the  other,  and 
the  street  car  touched  one  of  them  and  excited 
them,  and  the  evidence  was  conflicting  as  to 
whether  or  not  the  horses  were  so  agitated  by  the 
subsequent  use  of  the  street-car  driver^s  whip  as  to 
cause  them  to  fall  near  the  car  on  the  ice,  injuring 
the  rider,  fierke  v.  Twenty-Third  Street  R.  Co.  22 
N.  Y.  8.  R.  482. 

And  where  a  person  was  injured  by  her  horse  be- 
coming frightened  from  the  noise,  steam,  and 
smoke  of  a  steam  engine  on  a  street  railway. 
Whether  the  horse  was  fractious  or  skittish,  or 
whether  the  party  injured  was  a  proper  driver, 
were  questions  for  the  iury.  The  court  held  that  if 
the  negligence  of  the  company  was  the  proximate 
cause,  the  fact  that  the  horse  was  fractious  or  she 
a  poor  driver  would  not  relieve  the  company  from 
liability.  Lincoln  Rapid  Transit  Co.  v.  Nichols, 
87  Neb.  832,  20  L.  R.  A.  858. 

So,  where  a  woman  was  Injured  by  her  horse 
becoming  frightened  at  the  gong  of  a  street  car, 
the  question  as  to  whether  or  not  the  horse  was  a 
proper  one  for  her  to  drive  was  held  to  be  a  ques- 
tion for  the  Jury.  The  mere  failure  to  look,  by  a 
woman  driving  a  horse,  where  she  was  injured  by 
reason  of  the  horse  being  frightened  by  the  gong 
of  the  car  not  at  a  crossing,  will  not  prevent  a  re- 
covery by  her.  Benjamin  v.  Holyoke  Street  R. 
Co.  lao  Mass.  8. 

2.  By  belte,  gongA,  and  whistUs. 

A  street-car  company  was  not  held  liable  for  in- 
juries caused  by  frightening  a  horse  by  a  bell 
where  the  motorman  had  reason  to  suppose  that 
the  horse  was  under  control.  (See  subdivisions  1 
and  4  for  fuller  statement  of  facts  in  these  cases.) 
Steiner  v.  Philadelphia  Traction  Co.  184  Pa.  199. 

So,  where  plaintiff  was  guilty  of  gross  negligence. 
Philadelphia  Traction  Co.  v.  Bemheimer,  125  Pa. 
615. 
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rush  upoD  it.  The  motormaD  was  the  servant 
of  the  quasi  cor^ration,  which  eD joyed  priv- 
ileges granted  to  it  by  the  legislature  in  consid- 
eration of  its  duty  to  transport  passengers  safely 
and  more  speedily  than  they  are  ordinarily  car- 
ried in  vehicles  drawn  by  horses.  People  who 
pay  their  money  in  the  reasonable  expectation 
of  being  carried  expeditiously  are  not  to  be  de- 
layed by  every  person  who  ventures  to  tejst  the 
nerve  of  a  horse  or  a  mule  by  driving  it  along 
the  same  street  on  which  a  company  runs  its 
street  cars  by  electricity.  Where  persons  sub- 
ject themselves  to  such  risks,  and  no  collision 
with  the  moving  car  ensues,  injuries  caused  by 
the  conduct  of  frightened  animals  are  deemed 
in  law  to  be  due  directly  to  their  own  want  of 
care.  Where  the  animal  rushes  upon  the  track 
in  front  of  the  car,  the  company  is  answerable 
for  the  consequences  of  a  collision  only  where, 
by  proper  watchfulness  on  the  part  of  the 


motorman,  the  danger  might  have  been  fore- 
seen, and  the  injury  avoided  by  using  the  ap- 
pliances at  his  command  to  stop  the  car. 
Where  there  is  apparent  danger  of  running 
over  or  coming  in  contact  with  persons  or  ani- 
mals, either  the  principle  announced  in  Pickett 
V.  Wilmington  db  W.  R.  Oo.  (decided  at  this 
term)  117  N.  C.  616,  80  L.  R.  A.  267,  or  that 
laid  down  in  WiUon  v.  Norfolk  d  8.  R.  Co. 
supra,  may  be  applicable.  But  it  does  not  ap- 
pear that  the  plaintiff  was  on  or  very  near  to 
the  track.  The  car,  according  to  the  undis- 
puted testimony,  was  stopped  15  feet  distant 
from  the  place  where  his  mule  had  stopped. 
There  was  error  in  refusing  to  charge  the  jury 
tb^t  in  no  aspect  of  the  evidence  could  they 
find  in  response  to  the  issue  that  the  injury  was 
caused  by  the  negligence  of  the  defendant. 
For  this  error  a  new  trial  must  be  awarded. 


And  tbe  same  was  held  In  cases  of  fright  to 
horses  by  use  of  a  fsongy  where  tbe  motorman 
could  not  reasonably  have  anticipated  that  injury 
would  result.  Bast  St.  Louis  ft  St.  L.  Electric  Street 
R.  Co.  V.  Waehtel,  08  111.  App.  181;  North  Side  Street 
B.  Co.  V.  Tippins  (Tex.  App.)  U  S.  W.  1087;  GkUes- 
buTff  Electric  Motor  &  P.  Co.  v.  ManviUe,  61  lU. 
App.  490. 

So,  where  It  was  not  shown  that  tbe  ffoog  was  the 
cause  of  the  bad  behavior  of  the  horse.  North 
Chicago  Street  R.  Co.  v.  Harms,  50  111.  App.  375. 

But  the  company  was  held  liable  for  injuries 
caused  by  the  gong  of  the  street  car,  where  the 
man  in  charsre  of  the  car  was  negligent  and  unne- 
cessarily frightened  a  horse.  Lightcap  v.  Phila- 
delphia Traction  Co.  eo  Fed.  Uep.  Sil2,  Affirmed 
Philadelphia  Traction  Co.  v.  Lightcap,  61  Fed.  Bep. 
762, 17  U.  S.  App.  606. 

And  so  wbere  the  danger  could  have  been  reason- 
ably anticipated.  Benjamin  v.  Hoiyoke  Street  R. 
Co.  160  Mass.  8:  Ellis  v.  Lynn  ft  B.  B.  Co.  160  Mass. 
341;  atizens'  Street  R.  Co.  v.  Lowe,  12  Ind.  App.  47. 

And  the  same  was  held  wbere  the  fright  was 
caused  by  tbe  bell  or  gong.  Citizens^  B.  Co.  v. 
Hair  (Tex.  Civ.  App.)  32  S.  W.  1060. 

Tbe  stree^  railway  company  was  held  liable  for 
injuries  caused  from  frightening  horses,  wbere  a 
whistle  was  unnecessarily  sounded  near  a  team. 
Lott  v.  Frankfordft  S.  Pass.  B.  Co.  159  Pa.  471. 

8.  By  tAeam. 

A  street-railway  company  was  not  held  liable  for 
frightening  a  team  by  steam  cars  wbere  tbe  em- 
ployees could  not  reasonably  have  anticipated  and 
prevented  the  danger.  Bome  Street  B.  Co.  v.  Mc- 
Ginn Is,  94  Ga.  229. 

So,  where  the  negligence  of  tbe  company  was  not 
shown  to  amount  to  a  wUful  and  wanton  disre- 
gard of  the  driver's  safety.  Chapman  v.  Zansville 
Street  B.  Co.  27  Ohio  L.  J.  70. 

And  so  wbere  the  plalntilf  was  guilty  of  gross 
negligence.  Cough  try  .v.  Willamette  Street  B.  Co. 
21  Or.  249. 

But  a  city  was  held  liable  for  the  use  of  steam 
cars  on  tbe  streets  where  such  city  granted  the 
privilege  in  tbe  absence  of  any  authority.  Stanley 
V.  Davenport,  64  Iowa,  463, 87  Am.  Bep.  216. 

And  a  street- railway  company  was  held  liable 
wbere  tbe  engineer  could  have  reasonably  antici- 
pated the  danger.  Muncie  Street  B.  Co.  v.  May- 
nard,  5  Ind.  App.  3ri;  Lincoln  Bapid  Transit  Co.  v. 
Nichols,  87  Neb.  832,  20  L.  B.  A.  858. 

4.  C(mtT%hut(yr\f  neglioence, 
Tbe  cases  generally  bold  that  a  recovery  cannot 
84  L.  R.  A. 


be  had  for  injuries  caused  by  street  cars,  gongs, 
bells,  or  use  of  steam  frightening  horses,  if  the 
plaintiff  or  driver  of  the  team  Is  guilty  of  contribu- 
tory negligence. 

So,  a  street-car  company  was  not  held  liable 
wbere  ahorse  was  injured  by  being  freigbtened  at 
tbe  ringing  of  tbe  bell  on  a  street  car,  and  Jerked 
away  from  tbe  owner  who  was  holding  him,  and 
ran  away  and  was  struck  by  the  oar,  where  the 
plaintiff  was  guilty  of  gross  negligence  in  unhitch- 
ing the  horse  with  a  pile  of  boxes  between  the 
horse  and  himself,  and  there  was  no  competent  evi- 
dence to  show  that  tbe  gripman  could  have  stopped 
and  avoided  tbe  collision.  The  court-  said  it  was 
not  negligence  to  ring  tbe  bell  at  that  place. 
Philadelphia  Traction  Co.  v.  Bernheimer,  185  Pa. 
615. 

And  was  not  held  liable  where  a  person  was  in- 
jured In  driving  a  young  horse  alongside  of  an 
electric  street  railway,  wbere  tbe  horse  had  never 
been  In  such  a  situation  before  and  the  driver 
wanted  to  see  how  he  would  act,  and  there  was 
ample  opportunity  for  him  to  have  turned  into  an- 
other street,  and  the  car  was  about  150  feet  dis- 
tant and  slowed  down  and  stopped  before  reach- 
ing the  point  wbere  plaintiff  stopped  his  horse, 
got  out  of  tbe  buggy  and  let  bis  horse  into  an 
open  field,  where  be  ran  away,  and  there  was  no 
excessive  speed.  Cornell  v.  Detroit  Electric  B. 
Co.  82  Mich.  495. 

So,  where  tbe  driverpf  a  carriage  was  not  holding 
to  tbe  lines  of  his  team  but  standing  by  the  door  of 
tbe  coach  reading  a  newspaper,  and  the  team  was 
frightened  by  a  snow  plow  of  a  street^raUway 
company  and  ran  away.  Injuring  one  of  tbe  horses 
and  tbe  carriage,  the  court  held  that  the  negli- 
gence of  tbe  driver  prevented  a  recovery.  But  a 
verdict  of  6  cents  for  splashing  the  lining  of  tbe 
carriage  witb  mud  by  the  snow  plow  was  allowed  to 
stand,  although  plaintiff  claimed  that  it  was  too 
small  as  the  evidence  showed  damages  to  the 
amount  of  $50  if  tbe  lining  had  been  renewed. 
It  was  questioned  whether  even  this  verdict  should 
be  allowed  to  stand.  Gray  v.  Second  Ave.  B.  Co. 
2  Jones  &  S.  519,  65  N.  T.  661. 

And  the  company  was  not  held  liable  where  a 
team  of  horses  was  injured  by  a  colliaion  and 
the  plaintiff  had  allowed  tbe  team  to  linger  by 
tbe  track  fastened  together  only  with  lines,  un- 
til it  became  unmanageable  and  got  upon  the  track 
and  was  struck  by  tbe  engine,  and  It  was  not 
shown  that  the  motor  could  have  been  stopped 
after  the  engineer  saw  that  the  horses  were  on 
the  track.  Cougbtry  v.  Willamette  Street  R.  Co.  21 
Or.  249.  L  T. 
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UNION  BANK  OP  RICHMOND 

COMMISSIONERS  OF  OXFORD,  AppU, 
(119  N.  C.  214.) 

1.   ConstitntioiuU  requirements  as  to  tbe 

style  of  acts  or  the  manner  of  their  paasa^e  are 
mandatory,  and  not  directory. 

JB.  Certifleatee  of  speaJEers  that  an  aet 
la  ratified*  aithouffh  conclusiTe  of  the  fact 
that  it  was  read  three  several  times  in  each  house 
and  ratllied,  do  not  show  that  an  aot  was  read 
three  several  days  in  each  house  and  that  the  yeas 
and  nays  were  entered  on  the  Journal  as  required 
by.  Const,  art.  2,  •  14,  when  the  act  authorizes  the 
creation  of  indebtedness  by  a  town. 

:3.  Failure  to  enter  the  yeaa  and  nays 
on  le^islatiye  Journals,  as  required  by  Const,  art. 
2, 1 14,  on  the  second  and  third  readings  of  an  act 
authorizing  the  creation  of  indebtedness  by  a 
town,  renders  the  act  void. 

-A»  A  eonaent  Jndipnent  entered  into  by 
town  authorities  cannot  bind  the  town  to  a  sub- 
scription to  a  railroad  unless  the  power  to  sub- 
scribe or  donate  has  been  legally  granted  by  the 
legislature. 

4(.  BCandamna  to  eompel  the  levy  of  a 
tax  to  pay  a  eonaent  Jndfrment  entered 
into  by  town  authorities  will  not  be  granted  if  it 
appears  that  there  was  no  authority  to  issue  tbe 
bonds  for  which  the  Judgment  was  rendered. 

4«  The  payment  of  Interest  on  town  bonds 
which  were  void  because  Issued  without  author- 
ity does  not  ratify  them. 

(FairdotK  Ch,J.,  dissents.) 

(November  17, 188(1.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Qranville  County 
in  favor  of  relators  in  a  mandamus  proceeding 
to  compel  the  levying  of  a  tax  to  pay  certain 
railroad  aid  bonds.     Reversed, 

On  March  14,  1891,  a  proposition  was  made 
to  submit  tbe  question  of  subscribing  $40,000 
to  tbe  stock  of  a  railroad  company  to  the  vot- 
ers at  a  coming  election  in  tbe  town  of  Oxford. 
The  election  was  held  and  the  result  declared 
in  favor  of  the  issuance  of  the  bonds.  Subse- 
quently the  town  refused  to  issue  the  bonds 
and  an  action  was  instituted  to  compel  them  to 
do  so.  Pending  the  action  a  settlement  was 
agreed  upon  between  the  town  and  tbe  rail- 
road company,  and  a  judgment  was  drawn  and 
approved  by  the  judge  requiring  the  issuance 
of  $20,000  of  the  bonds.  These  bonds  were 
issued  and  delivered  to  tbe  railroad  company 
for  sale  and  purchased  by  the  plaintiff.  Tbe 
town  havinfi:  refused  to  recognize  their  valid- 
ity, this  action  was  brought  to  compel  it  to 
<doso. 

Further  facts  are  stated  in  the  opinion. 

Messrs.  M.  V.  Lanier*  R.  O.  Barton, 
"W.  A.  Guthrie,  and  Edwards  A  Royster 
for  appellants. 

Messrs.  William  J.  Leake,  J.  Craw- 
ford BIgM,  Manning  Ss  Foushee,  and 
Shepherd  A  Bnsbee,  for  appellee: 

Tbe   only  question  open  for  discussion    is 


whef  her  so  much  of  the  charter  as  confers  au- 
thority on  the  town  of  Oxford  is  valid;  in  other 
words,  whether  that  part  of  the  act  is  utterly 
void  by  reason  of  alleged  noncompliance  with 
the  provisions  of  §  14,  art.  2  of  the  Constitu- 
tion. 

Carr  v.  Coks,  116  N.  C.  282,  28  L.  R.  A. 
737,  conclusively  settles  this  question. 

The  court  held  that  it  had  no  Jurisdiction  to 
look  behind  the  record,  and  investigate  by  in- 
quiry and  proof  the  manner  in  which  this  rec- 
ord was  established  by  the  legislative  branch 
of  the  government,  for  any  of  the  causes  al- 
leged in  the  complaint. 

28  Am.  &  £ng.  £nc.  Law.  p.  202. 
*  The  principle  is  followed  in  reference  to 
constitutional  provisions  similar  to  that  relied 
upon  by  the  defendant: 

Ex  parte  Wren,  68  Miss.  685,  56  Am.  Rep. 
826;  atate,  Oeorffe,y.  Swift,  10  Nev.  176;  8taU, 
Pangbam  v.  Young,  82  N.  J.  L.  41;  Sherman 
V.  Story,  80  Cal.  256,  89  Am.  Dec.  98;  Thomas 
V.  Dakin,  22  Wend.  9;  Warner  v.  Beers,  28 
Wend.  108;  Ffopley,  Purdy,  2  Hill,  81;  Purdy 
V.  People,  4  Hill,  884;  De  Bow  v.  People, 
1  Denio,  9;  Commercial  Bank  v.  Sparrow,  2 
Denio,  97;  People  v.  Chenango  Supers.  8  N.  Y. 
817;  PeopU  v.  Devlin,  88  N.  Y.  269,  88  Am. 
Dec.  877;  Pacific  R.  Co.  v.  The  Governor,  23 
Mo.  858,  66  Am.  Dec.  678;  Brodnax  v.  Oroom, 
64  N.  C.  244:  Fouke  v.  Fletninq,  18  Md.  412; 
Evans,  Auditor  of  State,  v.  Browne,  80  Ind. 
614.  95  Am.  Dec.  710:  Duneonibev.  Prindle, 
12  Iowa,  1;  Eld  Y.  Gorham,  20  Conn.  16. 

The  act  cannot  be  attacked  in  a  collateral 
proceeding. 

Brodnax  v.  Groom,  64  N.  C.  248;  State,  Scar- 
borough V.  Robinson,  81  N.  C.  425;  Catling  v. 
Tarboro,  78  N.  C.  119. 

There  was  an  estoppel  by  reason  of  the  judg- 
ment in  the  action  of  mandamus  against  the 
defendant. 

A  judgment  is  never  void  because  the  cause 
of  action  is  void. 

Van  Fleet,  Collateral  Attack,  g  286;  Arnold 
V.  School  District,  78  Mo.  229;  United  States  y. 
Board  of  Auditors,  28  Fed.  Rep.  407;  Rhine- 
hart  V.  Schuyler,  7  III.  526. 

A  judgment  is  none  tbe  less  effective  as  a  bar, 
because  itn  merits  were  determined,  in  whole 
or  in  part,  by  the  agreement  of  the  parties. 
A  judgment  by  default  or  upon  confession  is 
in  its  nature  just  as  conclusive  upon  the  rights 
of  the  parties  before  the  court  as  a  judgment 
upon  demurrer  or  verdict. 

Black,  Judgm.  §  705:  Sfiarp  v.  Danville, 
M.  dh  S.  W.  R.  Co.  106  N.  C.  808;  Vaughan  v. 
Goocli,  92  N.  C.  524;  Moore  v.  Grant,  Id.  816; 
Kerehner  v.  McEachern,  98  N.  C.  447;  Deaver 
Y.  Jones,  IWS.  C.  649. 

The  judgment  operates  as  an  estoppel,  or  is 
conclusive  as  evidence  upon  parties  and  privies, 
not  only  upon  such  matters  as  were  actually 
urged  to  sustain  or  defeat  tbe  claim  asserted  in 
the  action,  but  as  to  every  possible  matter  that 
might  have  been  so  urged. 

TuttU  V.  HarnU,  85  N.  C.  456;  Anderson  v. 
Rainey,  100  N.  C.  821;  Yates  v.  Yates,  81  N. 
C.  897;  Falls  v.  Gamble,  66  N.  C.  455;  Rogers 
V.  Kimsey,  101  N.  C.  559;  Abbott,  Trial  Ev. 


Note.— 8ee«  on   the    other  side    of  the   ques- i  journals,  the  case  of  Laffertyv.  Hulfman  (Ky.)  SS 
«tion,  as  to  the  effect  of  a  ooDstltutlonal  require-  1  L.  B.  A.  803. 
jDentof  the  entry  o.f  yeas  andlnays  on  leerialative  I 
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pp.  828.  882;  NashviOe,  C.  dh  8t.  L.  R,  Ga. 
V.  United  States,  118  U.  8.  261,  28  L.  ed.  971; 
MeElwee  v.  Blaekwell  101  N.  C.  192. 

The  power  to  borrow  money  Decessarily  im- 
plies the  power  to  determine  the  time  of  pay- 
ment, and  also  the  power  to  issue  bonds  or  other 
evidence  of  the  indebtedness. 

Ecan$!nlU,  L  &  C.  8.  L.  R.  Co.  v.  Etanttille, 

15  Ind.  412;  Cam.,  Hamilton,  v.  Pittsburgh, 
34  Pa.  611;  Com.,  Reinboth.y.  Pittsburgh,  41 
Pa.  283;  Lynde  v.  Winnebago  County,  SSJJ,  S. 

16  Wall.  6,  26  L.  ed.  272;  MitcheU  v.  Burling- 
ton, 71 U.  8.  4  Wall.  270, 18  L.  ed.  350;  8(mth- 
erland  v.  OoldtixjTo,  96  N.  C.  49;  Tucker  ▼. 
Raleigh,  75  N.  C.  267;  Street  v.  Graven  County 
Comrs.  70  N.  C.  644. 

The  respect  due  to  coequal  and  independent 
departments  requires  the  judicial  department 
to  act  on  the  assurance  that  the  act  was  prop- 
erly passed,  leaving  the  courts  to  determine 
whether  the  act  so  authenticated  is  in  conform- 
ity with  the  Constitution. 

Brodnax  v.  Groom,  64  N.  C.  244;  Field  v. 
Clark,  143 U.  8.  649.  36  L.  ed.  294;  MeClure^, 
Oxford  Twp.  94  U.  8.  429,  24  L.  ed.  129;  Clay- 
brook  V.  Rocking/iam  County  Comrg.  114  N.  C. 
453;  Wood  v.  Oxford,  97  N.  C.  227;  Norment 
V.  Charlotte,  85  N.  C.  387;  Gain  v.  Davie 
County  Comrs.  86  N.  C.  8;  Jones  v.  Person 
County  Comrs.  107  N.  C.  248. 

Clark,  J.,  delivered  the  opinion  of  the 
court: 

When  this  case  was  here  before  (116  N.  C. 
339)  the  court  set  aside  the  nonsuit  taken  be- 
low, and  held  that  the  plaintiff  could  maintain 
^  an  action  as  the  case  was  then  presented.  The 
court  did  so  upon  the  ground  that,  there  being 
apparently  a  valid  liability  of  $40,000  against 
the  town  of  Oxford,  the  compromise  thereof 
for  the  sum  of  $20,000  was  not  necessarily 
void,  and  that  the  court  below  erred  in  non- 
suiting the  plaintiff.  The  case  had  been  tried 
upon  the  view  that  the  charter  of  the  town  of 
Oxford  authorized  the  election  under  which 
the  $40,000  indebtedness  was  contracted.  The 
judge  below  held  that  this  was  not  so,  and 
hence  that  the  compromise  was  not  binding. 
This  court  sustained  the  view  taken  below  that 
the  town  charter  did  not  authorize  the  con- 
traction of  the  indebtedness,  but  held  that  on 
its  face  the  act  chartering  the  railroad  (Acts 
1891,  chap.  315,  §  10)  authorized  the  election. 
The  question  as  to  the  efficacy  of  thai  act  had 
not  been  questioned  below,  as  the  plaintiff  had 
rested  its  claim  upon  the  authority  of  the  town 
charter  to  sustain  the  election.  The  questions 
decided  before  need  not  be  called  in  contro- 
versy. We  must  take  it  that  our  former 
opinion  settles  that  the  town  had  authority  to 
compromise  a  valid  liability  for  a  smaller  sum, 
and  that  Act  1891,  chap.  315,  on  its  face  au- 
thorized the  election.  When  the  second  trial 
was  bad  below,  the  point  was  taken  for  the 
first  time  that,  conc^ing,  as  this  court  had 
held,  that  Act  1891,  chap.  315,  by  its  terms, 
authorized  the  election,  that  act  was  invalid, 
because  not  passed  as  required  for  all  acts  em- 
powering counties,  cities,  and  towns  to  issue 
bonds.  Const,  art.  2.  §  14.  This  section  of 
the  Constitution  is  imperative,  and  not  recom- 
mendatory, and  must  be  observed;  otherwise 
this  wise  and  necessary  precaution  inserted  in 
"4  L.  R.  A, 


the  organic  law  would  be  converted  into  a  nul- 
lity by  judicial  construction.  It  was  intended 
as  a  safeguard,  and  has  been  held  mandatory 
in  all  other  courts  in  which  that  question  ha» 
been  presented,  as  will  be  seen  below.  This 
point  was  not  raised  below  in  the  former  trial, 
nor  in  this  court,  as  the  plaintiff  was  then  re- 
lying upon  the  charter  of  the  town,  which  we 
held  invalid  for  that  purpose.  On  the  second 
trial,  when  the  plaintiff  offered  for  the  firs^ 
time  Act  1891.  chap.  815,  as  authority  to  show 
a  valid  election  authorizing  the  indebtedness  of 
$40,000  as  a  basis  to  authorize  the  compromise 
(for,  except  as  a  compromise,  the  judgment 
would  be  void  on  its  face,  being  ultra  rires),. 
the  defendant  contended  that  Act  1891,  chap. 
815,  while  valid  as  a  railroad  charter,  was  un- 
constitutional and  void  so  far  as  authorizing 
the  creation  of  an  indebtedness  by  the  town, 
because  not  enacted  in  the  manner  required  by 
Const,  art.  2,  ^  14.  The  journals  were  put  in 
evidence,  and  showed  affirmatively  that  the  act 
was  not  read  three  several  days  in  each  house,, 
and  that  the  ayes  and  nays  were  not  entered  on^ 
the  readings  in  the  house,  as  required  by  the- 
Constitution  for  acts  authorizing  the  creation- 
of  public  indebtedness.  The  point,  therefore,, 
thus  arises  for  the  first  time  in  this  case,  and 
was  not  presented,  and  could  not  be  presented, 
in  the  former  appeal,  for  the  reasons  above 
given.  The  point  is  one  of  transcending  im- 
portance, and  is  simply  whether  the  people  in 
their  organic  law  can  safeguard  the  taxpayers 
against  the  creation  of  state,  county,  and  town 
indebtedness  by  formalities  not  required  for 
ordinary  legislation,  and  must  the  courts  and 
the  legislature  respect  those  provisions?  This 
safeguard  is  §  14  of  art.  2  of  the  Constitution. 
It  provides:  ''No  law  shall  be  passed  to  raise 
mone^  on  the  credit  of  the  state,  or  to  pledge 
the  faith  of  the  state,  directly  or  indirectly,  for 
the  payment  of  any  debt,  or  impose  any  tax 
upon  the  people  of  the  state,  or  to  allow  the 
counties,  cities,  or  towns  to  do  so,  unless  the 
bill  for  the  purpose  shall  have  been  read  three 
several  times  in  each  house  of  the  general  as- 
sembly, and  passed  three  several  readings, 
which  readings  shall  have  been  on  three  dif- 
ferent days,  and  agreed  to  by  each  house  re- 
spectively, and  "unless  the  yeas  and  nays,  on 
the  second  and  third  reading  of  the  bill,  shall 
have  been  entered  on  the  journal.'*  The 
journals  offered  in  evidence  showed  affirma- 
tively that  'Hhe  yeas  and  nays  on  the  second 
and  third  reading  of  the  bill"  were  not  "entered 
on  the  journal;"  and  the  Constitution — the  su- 
preme law — savs  that,  unless  so  entered,  no  law 
authorizing  state,  counties,  cities,  or  towns  to 
pledge  the  faith  of  the  state,  or  to  impose  any 
tax  upon  the  people,  etc.,  shall  be  vahd. 

This  case  has  no  analogv  to  Carr  v.  Coke, 
116  N.  C.  228.  28  L.  R.  A  737.  That  merely 
holds  that  when  an  act  is  certified  to  by  the 
speakers  as  having  been  ratified,  it  is  conclusive 
of  the  fact  that  it  was  read  three  several  times 
in  each  house,  and  ratified.  Const,  art.  2,  ^  23. 
And  so  it  is  here;  the  certificate  of  the  speakers 
is  conclusive  that  this  act  pa.ssed  three  several 
readings  in  each  house,  and  was  ratified.  The 
certificate  goes  no  further.  It  does  not  certify 
that  this  act  was  read  three  several  days  in 
each  house,  and  that  the  yeas  and  nays  were 
entered  on  the  journals..    The  journals  were  in 
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evidence,  and  showed  affirmatively  the  con- 
trary. The  people  bad  the  power  to  protect 
themselves  by  requiring  in  the  organic  law 
something  farther  as  to  acts  authorizing  the 
creation  of  bonded  iodebtedoess  by  the  state 
and  its  counties,  cities,  and  towns  than  the  fact 
certi6ed  to  by  the  speakers  of  three  reading 
in  each  house,  and  ratification.  This  organic 
provision  plainly  requires,  for  the  validity  of 
this  class  of  legislation,  in  addition  to  the  cer- 
tificates of  the  speakers,  which  is  sufficient  for 
ordinary  legislation,  the  entry  of  the  yeas  and 
nays  on  the  journals  on  the  second  and  third 
reading  in  each  house.  It  is  provided  that  sueh 
laws  are  "no  laws"—*,  e,  are  void— unless  the 
bill  for  the  purpose  shall  have  been  read  three 
several  times  in  each  house  of  the  general  assem- 
bly, and  passed  three  several  readings,  which 
readings  shall  have  been  on  three  different 
days,  and  agreed  to  by  each  house,  respectively, 
and  unless  the  yeas  and  nays  on  the  second 
and  third  reading  of  the  bill  shall  have  been 
entered  on  the  journals.  This  is  a  clear  decla- 
ration of  the  nullity  of  such  legislation  unless 
this  is  done,  and  every  holder  of  a  state  or 
municipal  bond  is  conclusively  fixed  with  no- 
tice of  this  requirement  as  an  essential  to  the 
validity  of  his  bond.  If  he  buys  without 
ascertaining  that  constitutional  authority  to 
issue  the  bond  has  thus  been  given,  he  has  only 
himself  to  blame.  1  Dillon,  Mun.  Corp.  545, 
and  cases  cited.  It  is  certainly  in  the  power  of 
the  sovereign  people,  in  framing  their  Constitu- 
tion, to  require  as  a  prerequisite  for  the  validity 
of  this  class  of  legislation  these  precautions, 
and  the  additional  evidence  of  the  journals  that 
they  have  been  complied  with,  over  and  above 
the  mere  certificate  of  the  speakers,  which  is 
sufficient  for  other  legislation.  That  the  organic 
law  does  require  the  additional  forms  and 
the  added  evidence  of  the  journals  is  plain  be- 
yond power  of  controversy.  Accordingly,  the 
law  is  well  settled  by  nearly  100  adjudicated 
cases  in  the  courts  of  last  resort  in  thirty  states, 
and  also  by  the  Supreme  Court  of  the  United 
States,  that  where  a  state  Constitution  pre- 
scribes such  formalities  in  the  enactment  of 
laws  as  require  a  record  of  the  yeas  and  nays 
on  the  legislative  journals,  these  journals  are 
conclusive  as  against  not  only  a  printed  statute, 
published  by  authority  of  law,  but  also  against 
a  duly  enrolled  act.  The  following  is  a  list  of 
the  authorities,  in  number  ninety-three,  sus- 
taining this  view  either  directly  or  by  very 
close  analogy.  It  is  believed  that  no  Federal 
or  state  authority  can  be  found  in  conflict  with 
them.  Decisions  can  be  found,  as,  for  in- 
stance. Carr  v.  Coke,  supra,  to  the  effect  that, 
where  the  Constitution  contains  no  provision 
requiring  entries  on  the  journal  of  particular 
matters, — such,  for  example,  as  calls  of  the 
yeas  and  nays  on  a  measure  in  question, — the 
enrolled  act  cannot,  in  such  case,  be  impeached 
by  the  journals.  That,  however,  is  a  very  dif- 
ferent proposition  from  the  one  involved  here, 
and  the  distinction  is  adverted  to  in  Field  v. 
Clark,  143  U.  8.,  on  page  671,  86  L.  ed.  803. 
The  authorities  are  as  follows: 

Alabama:  Moody  v.  State,  48  Ala.  115,  17 
Am.  Rep.  28;  State  v.  Buckley,  54  Ala.  599; 
Perry  County  y.  Selma,  M.  dt  M.  R.  Co.  58  Ala. 
646;  Walker  v.  Qrifflth,  60  Ala.  361;  Moogy. 
Aiwf<?ilj/<,77  Ala.597;  Hall  v.  Steele.^l  Ala.568. 
84  L.  R.  A. 


Arkansas:  Burr  v.  iZow,  19  Ark.  250;  Vin- 
mnt  V.  Knox,  27  Ark.  266;  Worthen  v.  Badgett, 
82  Ark.  496;  Smithee  v.  QartK  38  Ark.  17;. 
CMcot  County  v.  Davies,  40  Ark.  200;  Glide- 
u>eU  V.  Martin,  51  Ark.  559. 

California:  Railroad  Tax  Case,  8  Sawy.  288. 
18  Fed.  Rep.  722:  WeiU  v.  Kenfidd,  54  CaL 
111;  Oakfield  Paving  Co.  v.  Hilton,  69  Cal.  479. 

Colorado:  Re  Roberts  SColo.  525; -ffw^/ie*  v. 
Felton,  11  Colo.  489;  Robertson  v.  People,  20 
Colo.  279. 

Florida:  Mathis  v;  StaU,  31  Fla.  291. 

Georgia:  Harper  v.  Elberton  Comrs.  28  Ga. 
566. 

Illinois:  Spangler  v.  Jacoby,  14  III.  297.  58 
Am.  Dec.  571;  Tarley  v.  Logan  County,  17  111. 
161;  Schuyler  County  Supers,  v.  People,  Rock 
Island  cfe  A.  R.  Co.  25  111,  181;  People,  Barnes^ 
V.  Starne,  86  111.  121,  85  Am.  Dec.  348;  Wabash 
R.  Co.  V.  Hughes.  88  111.  174;  Illinois  C.  R,. 
Co.  V.  Wren,  43  111.  77;  People  v.  Be  Wolf,  62 
III.  268;  Ryan  v.  Lynch,  68  111.  160;  Burritt  v. 
State  Contract  Comrs.  120111.  322. 

Indiana:  Indiana  C.  R.  Co.  v.  Potts,  7  Ind. 
683;  McCuUoch  v, State,  11  Ind.  424. 

Iowa:  Koehler  v.  Hill,  60  Iowa,  543. 

Kansas:  Re  Division  of  Howard  County,  15 
Kan.  194;  Leavemeorth  County  Comrs.  v.  Hig- 
ginbotham,  17  Kan.  62;  State,  Atty.  Oen.,  v. 
Francis,  26  Kan.  724. 

Kentucky:  Gorman  v.  Kentucky  Bd.  of 
Managers  of  World^s  Columbian  Exposition,  93 
Ky.  587,  18  L.  R.  A.  536. 

Louisiana:  Hollingsworth  v.  Thompson,  45 
La.  Ann.  223. 

Maryland:  Berry  v.  Baltimore  <fc  D.  P.  R. 
Co.  41  Md.  446,  20  Am.  Rep.  69;  Legg  v.  An- 
napolis, 42  Md.  203. 

Michigan:  So^tthuorth  v.  Palmyra  dt  J.  R, 
Co.  2  Mich.  287:  Oreeii  v.  Graves,  1  Dougl. 
(Mich.)  851;  People,  Anderson,  v.  Le  Orange 
Tinp.  Board,  2  Mich.  191;  People,  Drake,  v. 
Matianey,  13  Mich.  481;  Steckert  v.  East  Sag- 
inaw, 22  Mich.  104;  Atty.  Gen.  v.  Joy,  55 
Mich.  94;  Callaghan  v.  Chipman,  59  Mich. 
610;  Atty.  Gen.  v.  Rice,  64  Mich.  385;  People, 
Hart,  V.  McElroy,  72  Mich.  446,  2  L.  R.  A. 
609;  Sackrider  v.  Saginaw  County  Supers.  79* 
Mich.  59;  Auditor  General  v.  Menominee 
County  Supers.  89  Mich.  593;  Atty.  Gen,  v.  De- 
troit &  S.  PI.  Road  Co.  97  Mich.  589. 

Minnesota:  Ramsey  County  Supers,  v.  Hee- 
nan,  2  Minn.  330  (Gil.  281);  State,  Minnesota 
R.  Constr.  Co.,  v.  Hastings,  24 Minn.  78:  State 
v.  Peterson,  38  Minn.  148;  Lincoln  v.  Haugan, 
45  Minn.  451. 

Missouri:  State  v.  McBride,  4  Mo.  303,  29 
Am.  Dec.  686;  State,  Atty.  Gen.,  v.  Mead,  71 
Mo.  266. 

Nebraska:  Hull  v.  Miller,  4  Neb.  503;  State,. 
Huffy.  McLelland,  18  Neb.  236;  State,  Poole, 
V.  Robinson,  20  Neb.  96. 

Nevada:  Staie,  Stevenson,  v.  Tufly,  19  Nev. 
391. 

New  Hampshire:  Opinion  of  the  Justices,  35- 
N.  H.  579,  52  N.  H.  622. 

New  York:  People  v.  Chenango  Supers.  8 
N.  Y.  317;  People,  Adsit,  v.  Allen,  42  N.  Y. 
379;  People,  Purdy,  v.  Marlborough  High- 
way Comrs.  54  N.  Y.  276;  Rumseyv.  New  York 
dh  N.  E.  R.  Co.  130  N.  Y.  88;  People  v.  Purdy, 
2  Hill,  31;  Purdy  v.  People,  4  Hill,  384;  De  Bow 
V.    People,  1  Denio,  9;    CommercicU  Bank  v. 
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1.  AstipiiUbtionUmltlii^tlieliabmty  of 
a  telep^ph  oompaAy  for  errors  and  mis- 
Stakes  Id  the  transmission  of  an  unrepeated  mes- 
ft  sage  is  not  valid  so  far  as  it  applies  to  mistakes 
^  caused  by  nesrligenoe  of  the  telegraph  operators. 

2.  ▲  mistake  In  the  transmission  of  a 
telepram  makes  a  ;prlma  facie  case  of  negli- 
irenoe,  and  casts  on  the  telegraph  company  the 
burden  of  disproving  negligence. 

8.  A  contract  made  in  Iowa  for  the 
transmission  of  a  tele^^ram  from  a  place 
in  that  state  to  a  place  in  Missouri  is  governed 
by  the  laws  of  Iowa  making  tbe  proprietor  of  the 
telegraph  liable  for  all  mistakes  in  transmission. 

4.  The  difference  between  the  actoal 
market  valae  of  a  lot  and  the  price  re- 
ceived is  the  measure  of  damages  for  a  mis- 
take in  the  transmission  of  a  telegram  which  is 
not  in  cipher  to  an  agent,  by  wblch  a  lower  price 
is  named  to  him  than  that  stated  by  the  principal, 
and  in  reliance  upon  which  he  executes  tbe  con- 

E.  tract: 

f:(October  741806.)  i 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover damages  for  failure  to  correctly  transmit 
a  telegram.     Affirmed.  a-..  _■    r  , 

Statement  by  6antt»  P.  J. : 

This  action  is  by  a  sendee  or  addressee  of  a 
commercial  telegram  against  tbe  telegraph 
company  for  negligence  in  its  transmission, 
whereby  the  plaintiff  or  sendee  was  misled  into 
authorizing  ber  agent  to  conclude  a  contract 
of  sale  of  a  tract  of  land  for  $1,800  when  she 
believed  she  was  obtaining  $1,900  therefor. 
Plaintiff's  agent,  Hedges,  living  in  Cedar  Rap- 
ids, Iowa,  where  her  real  estate  was  situated, 
delivered  to  tbe  defendant  telegraph  company, 
to  be  transmitted  to  plaintitT,  living  in  Kansas 
City,  Missouri,  tbe  following  message:    I  tQM 

Cedar  Rapids,  Iowa,  May  25,  1889. 
James  A.  Reed,  806  Nelson  Building,  Kansas 

City,  Mo.: 

Offered  tbirteen  hundred  cash,  lot  two, 
bouses  near  planing  mill.  Must  bear  imme- 
diately.   Can't  get  more.    Gteorge  T.  Hedges. 

The  regular  tariff  rate  was  paid  by  Hedges. 
This  message  when  delivered  was  as' follows: 

Cedar  Rapids.  Iowa,  May  25,  1889. 
James  A.  Reed,  806  Nelson  Building,  Kansas 

City,  Mo. 

Offered  nineteen  hundred  cash,  lot  two, 
bouses  near  planing  mill.  Must  bear  imme- 
diately.   Can't  get  more.    George  T.  Hedges. 


It  will  be  noted  tbe  offer  was  coanged  in 
transmission  from  "tbirteen  hundred"  to  *' nine- 
teen hundred"  dollars.  After  requesting  tbe 
operator  and  agent  of  defendant  at  Kansas 
City  to  verify  the  message  on  account  of  its 
Importance,  and  having  iSen  informed  by  the 
operator  that  be  bad  verified  it,  and  she  could 
rely  upon  it,  plaintiff,  ignorant  of  tbe  error  in 
tbe  message  received,  on  the  same  day.  sent 
Hedges  this  telegram: 

Sell  property  for  amount  offered.  Will  aend- 
deed  by  Monday,  27tb. 

Armed  witb  this  power  of  attorney.  Hedges, 
tbe  agent,  also  ignorant  of  tbe  mistake  in  bis 
message  to  plaintiff,  and  supposing  be  was 
autborized  to  sell  tbe  lot  for  $1,800.  received 
a  part  payment  of  tbe  purchaser  thereon,  and 
^ave  a  written  memorandum  of  tbe  sale,  agree- 
ing to  make  tbe  deed  and  deliver  possession. 
On  tbe  27th  of  May,  1889,  plaintiff  and  her 
husband  joined  in  tbe  execution  of  a  deed  ta 
the  purchaser,  reciting  a  consideration  of  $1,- 
900,  and  forwarded  it  to  Hedges,  who  received 
it  on  tbe  29th.  When  Hedges  received  the 
deed,  be  thought  possibly  there  was  a  mistake, 
owing  to  the  insertion  of  $1,900,  instead  of 
$1,800,  and  suggested  to  tbe  purchaser  that 
tbey  wait  until  ne  could  write  plaintiff;  but, 
tbe  purchaser  threatening  a  suit,  he  delivered 
tbe  deed,  and  accepted  $1,800,  which  he  re- 
mitted to  plaintiff,  less  bis  commission.  Upon 
receiving  tbe  letter,  and  bein^  apprised  for  the- 
first  time  of  the  mistake,  plaintiff  at  once,  and 
within  the  sixty  days  limited  therefor,  made 
claim  for  $600  damages,  which  being  refused 
by  defendant,  she  commenced  this  action. 
Defendant  offered  no  evidence  whatever  to 
account  for  the  mistake  in  tbe  transmission  of 
the  message.  Tbe  company  relies  upon  vari- 
ous alleged  errors  to  reverse  tbe  judgment  re- 
covered by  plaintiff. 

Me^rs.  KarneSt  Holmes*  ft  Kranth- 
off,  for  appellant: 

Tbe  court  erred  in  admitting  in  evidence  tbe 
statute  of  tbe  sfate  of  Iowa,  and  Mr.  Stiles's 
oral  testimony  as  to  tbe  unwritten  law  of  that 
state  relative  to  tbe  liability  of  telegraph  com- 
panies. 

The  telegram  in  question  was  sent  from 
Cedar  Rapids,  Iowa,  to  Kansas  City,  Missouri. 
It  was  therefore  an  interstate  transaction  and 
not  subject  to  tbe  laws  of  tbe  state  of  Iowa. 

Stanley  V.  Wabash,  Si.  L.  ikP,  It.  Co.  100  Mo. 
435,  8  L.  R.  A.  549,  3  Inters.  Com.  Rep.  176; 
Missouri  P.  /?.  Co.  v.  Sherwood,  84  Tex.  125, 
17  L.  R.  A.  648,  4  Inters.  Com.  Rep.  240;  Otis 
Co.  V.  Missouri  P.  R.  Co.  113  Mo.  632;  Western 
U.  Teleg.  Co.  v.  Pendleton,  122  U.  8.  347.  80 
L.  ed.  1187.  1  Inters.  Com.  Rep.  806. 

Tbe  validity  of  tbe  conditions  under  which 
tbe  message  in  controversy  was  sent  must  be 
determined  by  tbe  rule  or  decision  announced 


NOTK.— In  overruling  a  prior  decision  to  adopt  footnote  to  the  latter  case  for  other  decisions  on  this 


the  rule  which  precludes  telegraph  companies 
from  stipulating  against  their  own  negligence,  the 
supreme  court  of  Missouri  does  tbe  same  that  was 
done  by  the  supreme  court  of  North  Carolina  in 
Brown  v.  Postal  Teleg.  Cable  Co.  17  L.  B.  A.  648;  see 
84  L.  R.  A. 


question.  Also  on  the  same  point  see  Francis  v. 
Western  U.  Teleg.  Co.  (Minn.)  25  L.  B.  A.  406:  and 
Shingleur  v.  Western  U.  Teleg.  Co.  (Mi8S.)90  L.R. 
A.  444. 
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•by  the  supreme  court  of  Missouri,  namely  that 
the  provision  limiting  liability  for  errors  and 
•mistakes  in  unrepeated  messages  is  valid. 

Wann  v.  Western  U.  Tele^^  Co.  87  Mo.  472, 
90  Am.  Dec.  895,  and  cases  cited;  2  Sbearm.  & 
Redf.  Neg.  §  568.  p.  406;  Kiley  v.  Western  U, 
Teleg.  Go.  109  N.  Y.  281;  Western  D,  Tdeg, 
Co,  V.  Stevenson,  128  Pa.  442,  5  L,  R.  A.  515; 
Th&mpeon  v.  Western  U.  Teleg.  Co.  64  Wis.  681, 
64  Am.  Rep.  644. 

There  was  neither  allegation  nor  proof  of 
gross  negligence  on  the  part  of  the  defendant, 
nor  did  the  plaintiff's  instructions  predicate 
their  recovery  upon  the  presence  of  this  ele- 
ment. 

That  phrase  is  used  in  the  sense  of  wilful 
mistake  or  fraud. 

EaU  V.  American  Teleg.  Co.  13  Allen,  226; 
Hedpath  v.  Western  V,  Teleg,  Go.  112  Mass.  71, 
17  Am.  Rep.  69;  Hctrt  v.  Western  IT.  Teleg.  Co. 
66  Cal.  679,  65  Am.  Rep.  119;  Breese  v.  United 
States  Teleg.  Co.  46  Barb.  274;  Beven,  Neg. 
p.  68,  note. 

The  same  rule  prevails  in  actions  against 
telegraph  companies  that  governs  the  recovery 
for  damages  in  ordinary  cases;  the  damages 
must  be  limited  strictly  to  those  which  are 
proximately  caused  by  the  negligence  com- 
plained of,  and  cannot  include  those  which 
-are  remote. 

Western  U.  Teleg.  Co.  v.  Hall,  124  U.  8.  444, 
tJl  L.  ed.  479;  Hmmrd  v.  SUlhoell  iSb  B.  Mfg. 
Co.  189  U.  8.  199,  206,  207,  85  L.  ed.  147,  150; 
Cahn  V.  Western  U.  Teleg.  Co.  48  Fed.  Rep.  810, 
a  U.  8.  App.  24. 

A  well-established  and  eminently  just  rule 
imposes  upon  a  party  injured  or  exposed  to 
•danger  of  injury  from  the  act  of  another,  how- 
ever wrongful,  the  duty  to  actively  exert  him- 
self to  take  steps  to  avoid  or  lessen  the  injuries 
snd  to  make  exertions  and  incur  reasonable 
expenses  to  that  end. 

Douglass  v.  Stephens,  18  Mo.  862;  Fisher  v. 
Qo^l,  40  Mo.  475;  Waters  v.  Brown,  44  Mo. 
•302;  State,  Bice,  v.  Powell,  Id,  486;  Haysler 
T.  Owen,  61  Mo.  271;  Eoffy.  Clay,  9  Mo.  App. 
176;  Harrison  v.  Missouri  P.  B.  Co.  88  Mo. 
625;  Chicago,  S.  F.  cfe  C.  B.  Co.  v.  McOrew, 
104  Mo.  282;  Alliance  Trust  Co.  v.  Stewart,  116 
Mo.  236;  Baldwin  v.  United  States  Teleg.  Co.  45 
N.Y.  744, 6  Am.  Rep.  166;  Daughiery  v.  Ameri- 
4Mn  U.  Teleg.  Co.  75  Ala.  168,  51  Am.  Rep.  435; 
1  Sutherland,  Damages,  2d  ed.  ^§  88,  89,  pp. 
191. 192;  8  Sutherland,  Damages,  2d  ed.  §§  921, 
978;  1  Sedgw.  Damages,  8th  ed.  §§  202,  204, 
206,  214-216,  and  288;  2  Sedgw.  Damages,  8th 
ed.  §§  815.  868,  872,  896;  Gray,  Communica- 
tion by  Telegraph,  p.  178;  §  76,  p.  187. 

In  a  legal  sense  the  loss  in  this  case  must  be 
attributable  to  the  act  of  the  plaintiffs  in  vol- 
untarily carrying  out  and  accepting  the  beije- 
^ts  of  a  contract  which  could  not  have  been 
enforced  against  them,  and  in  failing  to  take 
steps  to  set  aside  the  delivery  of  the  deed  by 
Hedges  to  Scott,  when  ample  ground  existed 
therefor. 

In  such  a  case  the  error  in  transmission  was 
not  only  a  remote  cause,  but  did  not  even  con- 
tribute to  the  injury,  upon  any  just  considera- 
tion of  the  transaction. 

First  Nat.  Bank  v.  Western  U.  Tdeg,  Co.  80 
Ohio  St.  556, 27  Am.  Rep.  485;  Bodkin  v.  West- 
em  U.  Teleg.  Co.  81  Fed.  Rep.  184;  Baldwin 
-84  L.  R  A. 


V.  United  States  Teleg.  Co.  supra;  Smith  v. 
Western  U.  Teleg,  Co.  88  Ky.  104. 

The  plaintiff's  cause  of  action  was  complete 
when  the  telegram  was  delivered  on  May  25, 
1889,  and  defendant  did  no  act  afterwards 
which  influenced  the  conduct  of  the  parties. 
They  acted  voluntarily  with  knowledge  that 
an  error  had  been  committed,  and  their  conduct 
alone  proximately  caused  the  loss  complained 
of. 

Lowery  v.  WesUrn  U.  Teleg.  Co.  60  N.  Y. 
198,  19  Am.  Rep.  154;  Hart  v.  Direct  United 
States  Cable  Co.  86  N.  Y.  688. 

The  plaintiffs  were  chargeable  with  Hedges' 
knowledge  of  the  mistake,  and  as  to  this  de- 
fendant, are  responsible  for  his  acts.  They 
must  seek  a  remedy  for  the  result  of  his  acts, 
if  unauthorized,  against  him. 

Proudfoot  V.  Montefiore,  L.  R.  2  Q.  B. 
511. 

It  was  the  duty  of  Hedges  to  inquire  of  Reed 
by  telegraph,  instead  of  waiting  on  the  slower 
process  of  the  mail;  and  it  was  Reed's  duty, 
when  he  received  Hedges'  letter,  to  answer  by 
wire,  and  it  certainly  was  Hedges'  duty,  after 
having  written  to  Reed,  to  await  his  answer. 

Strong  v.  A  Certain  Quantity  of  Wheat 
(''The  Conwy's  Wliear),  70  U.  8.  8  Wall.  225, 
280.  18  L.  ed.  194, 197;  Proudfoot  v.  Montefiore, 
supra. 

The  circumstances  under  which  Hedges 
made  his  contract  with  Scott  were  such  that 
the  contract  could  not  have  been  specially  en- 
forced against  the  Reeds.  It  would  have  been 
a  complete  answer  that  its  execution  had  been 
induced  by  mistake. 

Pom.  Spec.  Perf.  §  246;  Waterman,  Spec. 
Perf.  §§  849,  861,  868;  Pry,  Spec.  Perf.  8d  ed. 
pp.  361.  870  and  note.  728,  729,  734,  and  789; 
1  Story,  £q.  Jur.  18th  ed.  §  140,  and  note; 
Kerr,  Fraud  &  Mistake,  pp.  412,  416;  Cla/rk  v. 
Maurer,  77  Iowa,  717;  Kraft  v.  JB^an,  78 
Md.86. 

And  if  it  appear  that  the  plaintiff's  property 
was  worth  $2,000  at  the  time  the  contract  was 
made,  specific  performance  of  the  contract 
would  have  been  refused  as  being  unfair  and 
oppressive. 

Taylor  v.  Williams,  45  Mo.  88;  Veth  v.Oiertli, 
92  Mo.  97. 

Consecjuently,  Hedges  consummated  a  con- 
tract which  was  not  binding,  and  which  could 
not  have  been  enforced.  He  knew  Uie  facts 
which  constituted  a  complete  defense;  so  that 
his  act  was  an  independent  intervening  cause, 
making  the  error  in  transmission  only  the  re- 
mote cause  of  the  damages  complained  of. 

Hudson  V.  Wabash  Western  B.  Co.  101 
Mo.  18. 

On  the  same  ground  the  plaintiffs  could  have 
sustained  a  bill  to  cancel  the  deed  and  compel 
a  reconveyance. 

1  Sedgw.  Damages,  8th  ed.  g§  215,  216. 

Instead  of  taking  steps  to  this  end,  the  plain- 
tiffs, with  full  knowledge  of  all  the  facts,  ac- 
cepted the  proceeds  of  Hedges*  act,  and  thereby 
ratified  all  that  he  bad  done;  or,  in  other  words, 
completely  identified  themselves  with  Hedges, 
and  assumed  the  same  responsibility  for  his 
acts  that  would  have  existed  had  they  been 
acting  in  person. 

Mechem,  Agency,  §§  148-160;  Beven,  Neg. 
p.  744. 
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A  telegraph  compaDy  is  not  sabject  to  the 
rules  goyerauie  common  carriers. 

Leonard  v.  New  York,  A.  dk  B.  Electro  Mag- 
netic Teleg.Co.  41  N.  T.  544,  1  Am.  Rep.  446. 

The  limit  of  liability  for  negligence  is  that 
the  defendant  shall  be  under  a  duty  to  the 
plaintiffs.  There  must  be  a  duty  as  well  as  a 
breach,  and  that  duty  must  be  one  to  the  per- 
son sustaining  a  loss,  and  not  to  some  other 
person. 

Boddp  V.  MiMouri  P.  R.  Co.  104  Mo.  284, 12 
L.  R.  A.  746;  National  Sat.  Bank  ▼.  Ward, 
100  U.  8.  195,  200,  25  L.  ed.  621,  623;  LittU 
Bock  <fe  Ft.  6.  ff.  Co.  V.  LatDton,  55  Ark.  428, 
15  L.  R  A.  484;  Cvrtin  v,  Somerset,  140  Pa. 
70,  12  L.  R.  A.  322;  Kahl  v.  Loze,  87  K  J. 
L.  6;    Ward  ▼.  Fagin,  101  Mo.  669.  10  L.  R. 

A.  147;  Yarnell  ▼.  Kansas  dtp,  Ft  S,  d  M. 
R.  Co,  118  Mo.  570.  18  L.  R.  A.  599;  RMins 
V.  Jones,  15  C.  B.  N.  8.  221;  aBrien  v.  Cap- 
tr<j«.59  Barb.497;Beven,  Neg.  pp.337,  782,  783. 

The  person  who  employed  the  defendant, 
and  as  to  whom  it  assumed  a  duty,  was 
Hedges,  who  is  conclusively  held  to  have 
assented  to  the  conditions  of  the  contract  under 
which  the  message  was  sent,  and  stood  bound 
thereby. 

HUl  V.  WegUrn  U.  TeUg.  Co.  85  Ga.  426, 
and  esses  cited ;  Grinnell  v.  Western  U,  Tdeg, 
Co.  113  Mass.  299,  18  Am.  Rep.  485;  Gray, 
Communication  by  Telegraph,  pp.  52.  58. 

The  plaintiffs,  by  claiming  the  right  to  sue, 
occupy  the  position  and  are  bound  by  the  con- 
ditions which  would  control  the  agent  who 
acted  for  them  in  employing  the  defendant. 

EUis  V.  Harrison^  104  Mo.  270;  Saunders  v. 
NeClintock,  46  Mo.  App.  216;  EUis  v.  Ameri- 
can Teleg.  Co,  18  Allen.  226;  Aiken  v.  Western 
U,  Teleg.  Co.  5  8.  C.  K.  8.  358. 

This  action,  whatever  its  form,  is  in  reality 
one  based  upon  a  duty  arising  out  of  contract. 

Hdbbs  V.  Lond/on  <fe  S.  W,  R.  Co.  L.  R.  10  Q. 

B.  Ill;  Russea  v.  Polk  County  Abstract  O.  87 
Iowa,  233. 

Contracts  limiting  the  liabilitv  of  such  com- 
panies for  damages  resulting  from  errors  in 
transmitting  unrepeated  messages,  even  though 
caused  by  its  own  negligence,  are  valid. 

Primrose  v.  Western  U.  Teleg.  Co.  154  U.  8. 
1,  38  L.  ed.  883  (1894);  Western  U,  Teleg,  Co, 
V.  Wood,  57  Fed.  Rep.  471.  21  L.  R.  A.  706, 
13  U.  8.  App.  317;  Birkett  v.  Western  U,  TeUg, 
Co,  103  Mich.  361,  33  L.  R.  A.  404. 

The  receiver  derives  any  right  of  action  he 
may  have  in  such  a  case  as  this  by  reason  of 
the  fact  that  the  contract  of  transmission  was 
made  for  his  benefit  or  on  his  behalf. 

Western  U,  Teleg,  Co,  v.  Wood,  supra;  Kansas 
City  8ev>er  Pipe  Co.  v.  Thompson,  120  Mo.  218; 
American  Nat,  Bank  v.  Klock,  58  Mo.  App. 
385,  and  cases  cited;  Findley  v.  Western  U. 
Teleg.  Co.  64  Fed.  Rep.  459;  Manier  v.  West- 
em  u.  Teleg,  Co.  94  Tenn.  442;  Lewis  v.  Brook- 
dale  Land  Co.  124  Mo.  672. 

Indemnity  does  not  include  damages  which 
arise  in  consequence  of  the  inactivity  of  the 
complaining  party. 

Boston  TouhBoat  Co.  v.  Pettie,  1  U.  8.  App. 
57,  49  Fed.  Rep.  464;  Kansas  City  v.  Morton, 
117  Mo.  446. 

Messrs.  Kagy  4k  Bremermaiui«  for 
respondents: 

Telegraph  companies  are  common  carriers. 
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ConneU  v.  Western  U.  TeUg.  Co.  116  Mo.  34, 
20  L.  R.  A.  172;  Gray.  Communication  by 
Telegraph,  p.  6,  bottom,  citing  numerous  cases; 
Tyler  v.  West^im  U.  TeUg.  Co.  60  111.  436,  14 
Am.  Rep.  88. 

A  company  cannot  by  stipulation  relieve 
itself  from  the  coosequences  of  negligence. 
This  principle  is  fully  settled  in  relation  to 
carriers,  and  applies  will  equal  force  to  tele- 
graph companies. 

Whart.  Neg.  •:  762,  and  cases  cited;  West- 
ern  U.  Teleg,  Co.  v.  Harris,  19  111.  App. 
347;  Aver  v.  Western  U.  TeUg.  Co.  79  Me. 
497;  Tyler  v.  Western  U.  Teleg.  Co.  supra; 
Candee  v.  Western  U.  TeUg.  Co.  34  Wis.  477, 
17  Am.  Rep.  452;  Marr  v.  Western  U.  TeUg. 
<  Co.  85  Tenn.  529;  BartUtt  v.  Western  U.  TeUg. 
I  Co.  62  Me.  218,  16  Am.  Rep.  437;  FowUr  v. 
Western  U.  TeUg.  Co.  80  Me.  386;  Western  U. 
Teleq.  Co.  v.  Shatter,  71  Ga.  762;  Western  U. 
Teleg,  Co.  v.  Blanchard,  68  Ga.  309,  45  Am. 
Rep.  480;  Gray,  Communication  by  Tele- 
graph, pp.  21,  22.  50-52,  and  cases  cited. 

Agreements  for  stipulated  damages  are  also 
illegal. 

dTray,  Communication  by  Telegraph,  p.  93. 

A  telegraph  company  is  held  to  a  high 
degree  of  care. 

Fowler  v.  Western  U.  TeUg.  Co,  80  Me.  389. 

It  must  duly  transmit  and  deliver  messages 
with  integrity,  skill,  and  diligence. 

WesUrn  U.  Teleg.  Co.  v.  Blanchard,  supra; 
Western  U.  TeUg,  Co,  v.  Oraham,  1  Colo. 
287.  9  Am.  Rep.  186. 

It  must  exercise  that  degree  of  care  and 
skill  which  an  ordinarily  prudent  man  would 
employ  under  similar  circumstances. 

Western  U,  TeUg,  Co,  v.  Griswold,  37  Ohio 
8t.  313. 

Wann  v.  Western  TeUg.  Co.  37  Mo.  474,  90 
Am.  Dec.  395.  was  decided  in  1866,  before  the 
status  of  telegraph  companies  had  been  settled 
by  .the  courts,  and  very  few  authorities  are^ 
cited  in  support  of  the  decision. 

The  EDelish  doctrine  has  been  repudiated 
since  this  decision  was  rendered,  by  all  of  the 
American  courts  that  have  had  occasion  to  pass 
upon  it. 

Sweatland  v.  Illinois  d:  M.  Teleg.  Co.  27 
Iowa,  435.  1  Am.  Rep.  285;  Nicl^  v.  St. 
Louis,  L  M,  dt  S.  R,  Co.  85  Mo.  App.  79;  Doan 
V.  St,  Louis,  K,  A  N.  W.  R.  Co.  38  Mo.  App. 
408;  Conoter  v.  Pacific  Exp.  Co,  40  Mo.  App. 
31;  Witting  v.  St.  Louis  d  S.  F.  R.  Co.  101 
Mo.  631.  10  L.  R.  A.  602;  Otis  Co.  v.  Missoun 
P,  R.  Co.  112  Mo.  629. 

The  same  rule  applies  to  telegraph  com- 
panies as  to  other  common  carriers. 

Whart.  Nea:.  1  762;  Lety  v.  Western  U. 
Teleg.  Co.  35  Mo.  App.  177. 

The  proposition  that  a  telegraph  company 
ctfn  stipulate  against  every  kind  of  negligence 
except  gross  negligence,  which  was  enterudned 
by  some  of  the  courts  in  the  early  decisions, 
has  been  thoroughly  exploded  by  all  of  the 
modern  authorities,  both  as  to  telegraph  com- 
panies and  as  to  railroads  and  other  common 
carriers. 

Whart.  Neg.  1  762,  and  cases  cited;  West- 
ern U,  Teleg.  Co.  v.  Harris,  supra;  True  v.  In- 
ternational Teleg.  Co.  60  Me.  17,  11  Am.  Rep. 
166;  BartUtt  v.  Western  U.  Teleg.  Co.,  Ayer  v. 
Western  V.  Teleg,  Co.,  Fowler  v.   Western  U. 


1896. 


Reed  y.  Westskn  Union  Telegraph  Co. 
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TOeg.  Co.,  Western  U.  Teleg,  Co,  v.  ShoUer, 
Western  U,  Teleg.  Co.  v.  Blanehard,  Candee  v. 
Wtstern  U.  Teleg,  Co.,  aDd  Marr  v.  Western  U, 
Teleg.  Co.  supra;  Parks  v.  Alta  California 
Tdeg.  Co.  13  Cal.  422,  73  Am.  Dec.  589;  West- 
em  U.  Teleg.  Co.  v.  Christcold,  supra;  Gray, 
CoiDmuDicatioD  by  Telegraph,  g^  50-52;  2 
Redf.  Railways,  3d  ed.  244. 

Negligence  and  jj^rofls  negligeDce  are  synony- 
mous  temiB,  and  a  telegraph  company  cannot 
stipulate  its  exemption  from  it. 

MePheeters  v.  Hannibal  <fe  8t.  J.  R  Co.  45 
Mo.  26;  Lemon  v.  Chanslor,  68  Mo.  358,  80  Am. 
Rep.  799;  Wilson  v.  Brett,  11  Mees.  &  W.  118; 
HintonY.  J}ibbin,2Q.  B.  646;  The  ''New  World" 
V.  King,  57  U.  8.  16  How.  469,  14  L.  ed.  1019; 
Milwaukee  d  St.  P.  R.  Co.  v.  Arms,  91  U.  S. 
494,  23  L.  ed.  376;  Shearm.  &  Redf .  Neg.  §48; 
Gray,  Communication  by  Telegraph,  p.  66. 

Plaintiffs  did  the  very  thing  they  ou^bt  to 
have  done  with  this  message  in  order  to  Insure 
its  absolute  accuracy.  They  asked  to  have  it 
repeated,  were  told  it  had  been  done,  was  abso- 
lutely correct  and  could  be  relied  on. 

Gray,  Communication  by  Telegraph,  §^  75, 
76,  p.  135,  note;  Western  U.  Teleg.  Co.  v.  How- 
eU,  88  Kan.  685;  Western  U.  Teleg.  Co.  v.  Crall, 
Id.  683. 

And  it  makes  no  difference  that  plaintiffs 
paid  nothine  for  the  repetition. 

Coggs  V.  Bernard,  2  Ld.  Raym.  909a. 

The  simple  undertaking  on  the  part  of  a 
person  to  perform  work,  although  there  is  no 
money  paid,  binds  the  party  so  undertaking 
the  work  to  use  all  proper  care  in  its  perform- 
ance, and  for  a  failure  he  is  liable  in  damages. 

Coggs  V.  Bernard,  2  Ld.  Raym.  917;  Whart. 
Neg.  438,  497;  QUI  v.  MiddUton,  105  Mass. 
479.  7  Am.  Rep.  548;  Thome  v.  Deas,  4  Johns. 
Rep.  84;  Sweeny  v.  Old  Colony  d  N.  R.  Co.  10 
Allen,  868,  87  Am.  Dec.  644. 

In  the  construction  of  contracts,  the  lex  loci 
contractus,  governs  unless  the  contract  is.  by 
its  terms,  to  be  wholly  performed  in  some  other 
state  than  that  in  which  it  is  made;  but  when 
a  contract  is  made  in  one  state,  partly  to  be 
performed  in  that  state  and  partly  to  oe  per- 
formed in  another  state,  the  law  of  the  place  of 
the  contract  governs. 

Hartmann  v.  Louisville  d  N.  R.  Co.  39  Mo. 
App.  88;  Otis  Co.  v.  Missouri  P.  R.  Co.  112 
Mo.  622. 

This  was  a  valid  contract  which  the  pur- 
chaser could  have  specifically  enforced  or  re- 
covered damages  for  its  breach,  although  the 
contract  was  made  and  part  of  the  purchase 
money  received  under  a  mistake,  the  doctrine 
of  the  courts  being  that  a  telegraph  company, 
having  been  selected  as  a  means  of  communi- 
cation, becomes  the  agent  of  the  person  using 
it,  and  that  as  between  him  and  the  innocent 
party  the  user  of  the  telegraph  must  suffer, 
but  has  recourse  against  the  company  for  the 
damages  sustained. 

Leonard  v.  Mw  York,  A.  d  B.  Electro  Mag- 
netic Teleg.  Co,  41  N.  Y.  566, 1  Am.  Rep.  446; 
RiUenhouse  v.  Independent  Line  of  Telegraph, 
44  N.  Y.  265,  4  Am.  Rep.  673;  Ayer  v.  Western 
V,  Teleg.  Co.  79  Me.  498;  Saveland  v.  Green,  40 
Wis.  431;  Western  U.  Teleg.  Co.  v.  Shotter,  71 
Ga.  768;  Levy  v.  Western  XJ.  TeUg.  Co.  35  Mo. 
App.  177. 
34  L.a  A. 


OaAtt*  P.  J.,  delivered  the  opinion  of  the 
court: 

1.  It  is  earnestly  insisted  by  defendant  that 
its  liability  is  limited  by  the  following  stipula- 
tion made  bv  it  with  plaintiff's  agent  when  it 
received  and  undertook  to  transmit  the  mes- 
sage: "All  messages  taken  by  this  company 
are  subject  to  the  following  terms:  To  guard 
against  mistakes  or  delays,  the  sender  of  a 
message  should  order  it  repeated;  that  is,  tele- 
graphed back  to  the  originating  office  for  com- 
parison. For  this,  one  half  the  regular  rate 
is  charged  in  addition.  It  is  agreed  between 
the  sender  of  the  following  message  and  this 
company  that  said  company  shall  not  be  liable 
for  mistakes  or  delays  in  the  transmission  or 
delivery  or  for  nondelivery  of  any  uorepeated 
message,  whether  happemng  by  negligence  of 
its  servants  or  otherwise,  l^yond  the  amount 
received  for  sending  the  same."  It  is  agreed 
that  this  was  an  un repeated  message.  The 
position  of  defendant  is  that  the  stipulation 
limiting  its  liability  for  errors  and  mistakes 
in  the  transmission  of  said  message  is  valid. 
In  goes  further,  and  asserts  it  is  not  even  lia- 
ble for  the  negligence  of  its  operators  in  the 
transmission  of  said  message;  and  that  it  is 
only  liable  upon  an  averment  and  proof  of 
gross  negligence;  and  it  is  supported  by  most 
eminent  authority  in  said  claim.  Primrose  v. 
Western  U.  Teleg.  Co.  (1894)  154  U.  8.  1,  88  L. 
ed.  888;  Kiley  v.  Western  U.  Teleg.  Co.  109  N. 
Y.  231;  Western  U.  Teleg.  Co.  v.  Stevenson,  12» 
Pa.  442,  5  L.  R  A.  515;  and  many  other  cases. 
Moreover,  such  is  the  latest  authoritative  state- ^ 
ment  of  the  law  on  this  subject  by  this  court. 
Wann  v.  Western  U.  Tdeg,  Co.  87  Mo.  472,  90 
Am.  Dec.  395.  At  the  threshold,  then,  the 
question  arises:  Shall  this  court  adhere  to  the 
ruling  in  the  Wann  Co^  The  reasoning  of 
that  case,  which  was  the  first  in  which  this 
court  was  called  upon  to  construe  the  statute 
of  1855  ($§  5  and  6,  p.  1521).was  that  the  trans- 
mission of  messages  by  electricity  was  so  seri- 
ously affected  bv  atmospheric  causes,  which 
were  uncontrollable,  that  it  would  be  ruinoua 
to  deny  telegraph  companies  the  riffht  to  limit 
their  liability  to  any  extent  short  of  gross  neg- 
ligence. In  other  words,  if  that  decision  is  to 
stand,  it  simply  means  that  in  this  state  tele- 
graph companies  are  not  liable  for  negligence, 
because  all  their  messages  are  sent  subject 
to  the  same  stipulation,  exempting  them  from 
all  liabilitjr  for  the  negligence  of  their  servants 
in  transmitting  messages.  Ought  such  a  pre- 
cedent to  be  longer  followed?  Is  it  not  con- 
trary to  a  sound  public  policy,  which  denies  to 
common  carriers  and  other  agencies  which 
conduct  a  public,  as  contradistinguished  from 
a  private,  business,  the  ri^t  to  stipulate  against 
their  own  negligence?  We  unhesitatingly  an- 
swer in  the  affirmative.  Loth  as  we  are  to 
overrule  a  decision  that  has  stood  so  long,  we 
are  convinced  it  cannot  be  longer  maintained 
on  principle.  It  was  rendered  when  the  sys- 
tem of  telegraph  communication  was  yet  in  a 
crude  state.  The  difficulties  which  then  ap- 
peared to  the  courts  to  be  so  serious  have 
largely  vanished.  The  art  of  telegraphy  in 
the  thirtjr  years  that  have  since  intervened  has 
been  reduced  to  comparative  exactness;  and 
when,  as  in  this  case,  there  is  no  evidence  what- 
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«ver  of  atmospheric  disturbances  or  un  favor 
able  coDditioDS,  it  is  very  plain  that  an  error 
by  which  ''thirteen"  is  distorted  into  "nine- 
teen" is  caused  either  by  careless  operatives  or 
amperfect  and  insufficient  instruments  and  ap- 
pliances. Since  that  decision  was  made,  the 
relation  of  the  telegraph  to  the  commercial  and 
•social  intercourse  of  the  world  has  excited 
the  most  thorough  and  critical  discussion;  and, 
as  might  be  expected*  many  contrary  views 
have  been  expressed,  aud  many  conflicting  ad- 
judications rendered.  It  is  because  the  rea- 
sons which  induced  the  decision  in  the  Wann 
Ccue  do  not,  in  our  opinion,  any  longer  obtain, 
that  we  are  constrained  to  review  that  deci- 
sion. It  cannot  be  maintained  that  the  same 
•degree  of  responsibility  should  attach  to  per- 
sons or  corporations  engaged  in  transmitting 
intelligence  by  a  system  which  was  as  yet 
crude,  their  operators  untrained,  and  its  appli- 
-ances  only  experimental,  and  by  a  system 
which,  after  fifty  years  of  experience,  with  all 
^he  adventitious  aids  of  modern  science, hasbeen 
perfected  in  all  its  parts  both  as  to  suitable  in- 
struments and  the  opportunity  afforded  to  em- 
ploy expert  and  experienced  operators.  While 
it  was  anticipated  that  this  new  method  of 
•communication  would  revolutionize  old  meth- 
ods, no  one  thirty  years  ago  could  have  pre- 
dicted how  essential  and  indispensable  the 
telegraph  would  become  to  the  commercial  and 
social  Interests  of  the  whole  world.  It  occu- 
pies a  unique  and  peculiar  place,  and  all  anal- 
ogies to  former  agencies  fail  when  we  come  to 
apply  rules  of  liability.  Thus,  at  first  they 
were  called  and  adjudged  to  be  ** common 
-carriers,"  but  criticisms  of  this  title  brought 
about  a  complete  abandonment  by  the  courts 
of  that  appellation.  Equally  unfortunate  was 
the  endeavor  to  class  them  as  '* private  bailees." 
'They  are  not  bailees  in  any  proper  legal  sense. 
What,  then,  is  their  legal  attitude?  When  this 
question  is  correctly  answered,  just  legal  prin- 
ciples can  be  applied.  They  are  corporations 
created  for  public  benefit,  endowed  with  special 
•privileges,  such  as  the  ri^t  of  eminent  domain, 
and  perform  the  most  important  functions  of 
commerce,  supplanting,  in  cases  where  celerity 
and  rapid  transmission  of  intelligence  are  neces- 
sary, the  postal  service  of  the  government.  Their 
business  intimately  concerns  the  public,  and 
•on  this  account  the  government  assumes  and 
has  the  right  to  regulate  their  business,  so  as  to 
insure  impartiality  of  service,  and  prevent  the 
•exaction  of  unreasonable  tolls.  Many  and 
varied  interests  are  dependent  upon  them. 
From  their  exceptional  position,  it  is  in  their 
power  by  a  corrupt  use  of  their  knowledge 
and  information,  to  reap  unconsionable  advan- 
tages in  the  marts  of  trade,  or,  by  their  neg- 
ligence, entail  ruin  and  disaster  upon  individ- 
uals and  communitiea  Having  these  excep- 
tionable advantages,  and  enjoying  a  practical 
monopoly,  every  reason  exists  why  they  should 
be  held  to  a  rigid  accountability  for  the  negli- 
gence of  their  servants  and  employees.  With- 
out rendering  them  liable  as  insurers,  or  hold- 
ing them  for  the  action  of  the  elements,  over 
which  they  have  no  control,  sound  judicial 
reasoning  does  demand  that  they  should  be  re- 
Quired  to  perform  their  duties  in  a  careful  and 
diligent  manner,  and  that  thev  should  re- 
spond for  the  negligence  of  their  servants. 
:84  L.  R.  A. 


Why  not?  Such  a  rule  entails  no  hardship. 
It  is  less  onerous  than  that  exacted  of  common 
carriers  of  goods,  and  no  greater  than  is  re- 
quired of  carriers  of  passengers,  to  whose 
care  are  committed  the  lives  and  limbs  of  the 
public.  Their  duty  springs,  not  alone,  as  a 
private  bailee's  does,  from  contract,  but  is  the 
result  of  the  character  of  their  business  and 
the  laws  regulating  them.  They  voluntarily 
engage  in  the  business.  They  solicit  and  re- 
ceive the  confidence  of  the  public,  and  their 
occupation  requires  small  outlay  compared  to 
the  profits  realized.  Having  undertaken  to 
transmit  the  message,  why  should  they  not  be 
held  to  a  careful  performance  of  that  duty, 
and  be  liable  for  a  negligent  disregard  thereof? 
Why  should  they  be  permitted  to  demand  an 
extra  half  toll  for  the  faithful  performance  of 
a  duty  for  which  they  have  already  charged  a 
reasonable  price?  They  have  absolute  con- 
trol of  their  employees,  select  their  own  instru- 
ments, own  their  own  wires,  and  invariably 
demand  pay  in  advance. 

Notwithstanding  our  respect  for  the  learned 
courts  which  have  held  that  they  are  not  liable 
for  negligence,  we  cannot  concur  in  that  view. 
In  the  language  of  the  supreme  court  of  Ten- 
nessee in  Marr  v.  Western  U.  Teleg.  Co.  85 
Tenn.  529,  we  hold  that  this  stipulation  "con- 
stitutes but  an  artful  arrangement  and  device 
by  which  the  consequence  of  their  own  negli- 
gence is  thrown  upon  the  shoulders  of  their 
customers,  and  they  are  [thus]  enabled  to  con- 
duct business  with  no  responsibility  beyond 
that  of  the  most  trivial  character  for  their  own 
want  of  due  care."  We  hold  it  utterly  unrea- 
sonable and  contrarv  to  all  the  analogies  of 
the  law  and  sound  public  policy  to  allow 
such  companies  to  thus  stipulate  against  lia- 
bility for  mistakes  caused  by  their  own  negli- 
gence. Moreover,  we  hold  that  the  distinction 
between  negligence  and  gross  negligence,  con- 
tended for  by  defendant,  does  not  exist  in 
this  state.  It  was  pointed  out  by  the  learned 
judge  who  wrote  the  Wann  Case,  in  the  subse- 
quent case  of  MePlieeters  v.  Hannibal  db  St.  J. 
R.  Co.  45  Mo.  22,  that  "there  is  no  difference 
between  negligence  and  gross  negligence,  the 
latter  beine  nothing  more  than  the  former, 
with  the  addition  of  a  vituperative  epithet" 
OriU  V.  General  Iron  Screw  Collier  Co.  12  Jur. 
K  8.  727;  Lemon  v.  Chanshr,  68  Mo.  858,  30 
Am.  Rep.  799;  WiUon  v.  BreU,  11  Mees.  &  W. 
118;  Hinton  v.  Dibbin,  2  Q.  B.  646;  Milicau- 
kee  db  St.  P.  R.  Co.  v.  Arms,  91  U.  S.  494.  23 
L.  ed.  876;  Beven,  Neg.  §  16;  Gray,  Commu- 
nication by  Telegraph,  p.  66;  Western  U.  Teleg. 
Co.  V.  Griswold,  87  Ohio  St.  801.  Many  of 
the  courts  of  this  country  adopted  the  view 
pronounced  in  the  Wann  Case  in  the  earlier 
stages  of  the  discussion,  but  the  tendency  of  ju- 
dicial decision  at  present  is  that  these  companies 
should  be  held  to  the  exercise  of  ordinary  care; 
that  is  to  say,  they  are  bound  to  have  suitable 
instruments  and  competent  servants,  and  see 
that  the  service  rendered  to  their  patrons  is 
performed  with  the  care  and  skill  requisite  to 
their  peculiar  undertaking.  Their  reasons  for 
so  holding  are  entirely  satisfactory  to  us.  Aper 
V.  Western  U.  Teleg.  Co.  79  Me.  498;  7}fler  v. 
Western  U.  TeHeg.  Co.  60  III  421,  14  Am.  Rep. 
88;  Western  U.  Teleg.  Co.  v.  Qriswdd,  37  Ohio 
St.   801;    Western   U.    Teleg.  Go.  v.  CraU,  38 
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Kan.  679;  Weatef^n  U.  TeUg.  Co.  v.  Howdl,  Id. 
^5;  Bigelow,  Cases  in  Torts,  602;  Western  U, 
Teleg.  Go.  v.  AOen,  66  Miss.  549;  Marr  v. 
Western  U.  Teleg.  Co.  85Tenn.  529;  Stteatland 
T.  lllinoii  dt  M.  TeUg.  Co.  27  Iowa,  488.  1  Am. 
Rep.  285;  Harkness  v.  Western  U.  Teleg.  Co. 
78  Iowa,  190.  In  Stceatland  v.  Illinois  d  M. 
Teleg.  Co.  27  Iowa,  483, 1  Am.  Rep.  285,  Judge 
Dillon  criticises  the  Wann  Case  in  these  words: 
"There  is  a  dictum  in  Mae  Andrew^  Ctf«e~the 
first  case  which  arose  (17  C.  B.  8,  1855),  to  the 
effect  that  by  regulations  the  companies  may 
protect  themselves  from  liability  for  mistakes 
in  unrepealed  messages,  except  those  caused 
by  their  gross  negligence,  and  this  expression 
has  been  incautiously  copied  and  used  argu- 
endo by  other  courts,  as,  for  instance,  in  Wann 
V.  Western  V.  TeUg.  Co.  87  Mo.  472,  90  Am. 
Dec.  395."  MacAndrews*  Case  was  an  English 
•case,  and  based  upon  an  English  doctrine  that 
a  common  carrier  may  contract  against  his 
own  negligence, — a  doctrine  repudiated  by  all 
American  courts,  except,  perhaps,  New  York. 
See  also  Western  U.  Teleg.  Co.  v.  Fontaine,  58 
Oa.  438;  Western  U.  Teleg.  Co.  v.  Blanehard, 
68  Ga.  289,  45  Am.  Rep.  480;  Weston  U. 
TeUg.  Co.  v.  Cohen,  73  Ga.  522;  OiUis  v.  West- 
ern U.  TeUg.  Co.  (1889)  61  Vt.  461,  4  L.  R.  A. 
611;  Thompson  v.  Wet^tern  U.  TeUg.  Co.  64  Wis. 
581,  54  Am.  Rep.  644;  Western  U.  Teleg.  Co. 
V.  Short,  53  Ark.  484.  9  L.  R.  A.  744.  Be- 
cause we  think  that  both  reason  and  the  weight 
of  authority  are  against  the  decision  in  the 
Wann  Case,  and  as  no  rule  of  property  is  in- 
volved, that  case  is  overruled. 

2.  Having  reached  the  conclusion  that  the 
<lefendant  was  bound  to  exercise  ordinary  care 
iB  transmitting  the  message  to  plaintiff,  the 
next  inquiry  arises.  Was  there  sufficient  evi- 
dence to  justify  the  verdict?  Did  plaintiff  es- 
tablish a  prima  facie  case?  It  wks  established 
beyond  perad venture  that  the  message  was 
not  transmitted  as  it  was  delivered  to  defend- 
ant; that  plaintiff  acted  upon  it  as  received  by 
her.  When  this  was  shown,  a  prima  facie 
<*ase  of  negligence  was  established,  and  the 
burden  of  disproving  the  negligence  was  cast 
upon  defendant,  and  it  made  no  explanation 
whatever.  Western  U.  TeUg.  Co.  v.  Blanch- 
ard,  68  Ga.  299,  45  Am.  Rep.  480;  Gray,  Com- 
munication by  Telegraph,  g  77,  and  authori- 
ties cited;  TgUr  y.  Western  U.  Teleg.  Co.  60 
111.  421,  14  Am.  Rep.  88;  Smith  v.  Western  U. 
TeUg.  Co.  57  Mo.  App.  259;  Western  U.  Teleg. 
Co.  v.  Griswold,  87  Ohio  St.  801-813;  BartUtt 
-V.  Western  U.  Teleg.  Co.  62  Me.  209.  16  Am. 
Rep.  487;  Western  U.  TeUg.  Co.  v.  Carew,  15 
Mich.  525. 

8.  There  was  no  error  in  admitting  in  evi- 
dence §  1829  of  the  Statutes  of  Iowa  (which  pro- 
vides that  "the  proprietor  of  a  telegraph  is  lia- 
ble for  all  mistakes  in  transmitting  messages 
-made  by  any  person  in  his  employment,  and 
for  alt  damages  resulting  from  a  failure  to  per- 
form any  of  the  duties  required  by  law"),  and 
the  testimony  of  Judge  E.  H.  Stiles,  who  for 
many  years  was  the  official  reporter  of  the  de- 
■cisions  of  the  supreme  court  of  Iowa,  and  who 
was  first  qualified  as  being  familiar  with  the 
unwritten  law  of  Iowa.  The  objection  was 
simply  that  it  was  incompetent,  irrelevant, 
and  immaterial,  and  the  message  was  not  gov- 
erned by  the  laws  of  that  state.  The  contract 
^L.  R  A. 


was  made  in  Iowa,  and,  according  to  its 
terms,  it  was  to  be  partially  performed  in 
that  state.  Indeed,  it  is  quite  evident  that 
its  breach  occurred  in  that  state.  Does  the 
circumstance  that  it  was  to  be  partially  per- 
formed in  Missouri  exempt  it  from  the  laws  of 
Iowa?  We  think  most  clearly  not.  Like  a 
contract  of  affreightment,  its  validity  and  in- 
terpretation ordinarily  are  to  be  governed  by 
the  law  of  the  state  in  which  it  was  made. 
The  statute  of  Iowa  in  no  sense  attempts  to 
regulate  interstate  communication  by  telegram. 
Both  parties  to  this  agreement  for  the  trans- 
mission of  the  message  resided  in  Iowa.  The 
tariff  was  paid  and  defendant  entered  upon  the 
performance  of  the  contract  in  that  state. 
The  statute  and  laws  of  Iowa  were  therefore 
pertinent  and  admissible,  and  determined  the 
effect  of  said  contract  McDanieU  v.  Chicago 
iSb  N.  W.  R.  Co.  24  Iowa,  416;  Liverpool  <Sb  G. 
W.  Steam  Co.  v.Phenix  Ins.  Co.  129  U.  8.  457, 
82  L.  ed.  797. 

4.  But  it  is  urged  that,  even  if  defendant  is 
liable  for  negligence  under  the  circumstances, 
still  the  loss  of  the  difference  between  the  prioe 
received  and  the  actual  market  value  of  the  lot 
is  not  the  proximate  result  of  that  negligence, 
— in  other  words,  is  not  the  natural  and  reason- 
able consequence  of  defendant's  mistake;  and 
the  principle  is  invoked  that  no  one  can  re- 
cover damages  which  be  can  avoid  by  diligent 
effort  upon  his  own  part.  Let  us  examine  this 
view  of  the  case.  This  message  was  not  in 
cipher.  The  defendant  was  luUy  advised  of 
its  importance  on  the  face  of  the  message,  and, 
after  being  so  advised,  its  agent  assured  plain- 
tiff that  it  had  been  repeated,  and  shh  could 
Te\y  upon  its  correctness.  In  this  wav  plain- 
tiff was  led  to  believe  she  was  offered  $1,900 
for  her  property.  Being  willing  to  part  with 
it  for  that  sum,  she  wired  acceptance  of  the 
proposition  made.  The  proposal  was  only 
$1,300,  but  in  this  way  she  was  made  to  accept 
that  proposal.  Her  agent  was  clothed  not 
only  with  apparent,  but  actual,  authority  to 
sell  for  $1,800,  so  far  as  he  was  advised.  Be- 
ing thus  empowered  to  sell,  he  made  a  binding 
contract,  and  accepted  a  part  of  the  purchase 
money.  The  deed  was  forwarded,  and  he  de- 
livered it.  All  this  was  done  upon  reliance  on 
the  correctness  of  defendant's  action.  Could 
a  more  natural  consequence  ever  follow  a  trans- 
action than  this  loss  did  upon  the  mistake  of 
defendant?  Does  it  lie  in  defendant's  mouth 
to  speculate  how  plaintiff  or  her  agent,  by  the 
exercise  of  care,  which  it  failed  to  exercise, 
might  have  avoided  her  contract  with  the  pur- 
chaser? Has  the  defendant  the  right  to  re- 
quire plaintiff  to  enter  upon  a  long  and  doubt- 
ful litigation  to  rescind  the  contract,  which 
was  f  ull^  executed  by  delivery  of  her  deed  and 
•the  receipt  of  the  purchase  money?  We  most 
clearly  think  not.  The  cases  cited  by  learned 
counsel  do  not  meet  this  case.  Here  the  dam- 
ages are  the  direct  result  of  defendant's  negli- 
gence. Moreover,  they  had  fully  accrued 
when  plaintiff  discovered  the  mistake.  There 
were  no  means  of  avoiding  them  except  to  sue 
the  blameless  purchaser  or  the  negligent  com- 
pany. She  chose  the  latter  course,  and  we 
think  properly.  Plaintiff's  agent  received  her 
instructions  by  means  of  defendant's  wire  and 
acted  in  good  faith,  and  it  would  seem  he  ought 
82 
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not  to  be  mulcted  in  damages  for  so  doing. 
The  purchaser  dealt,  not  by  means  of  the  tele- 
graph, but  directly  with  the  agent,  apparently 
clothed  with  full  power  to  sell.  His  vendor 
had  selected  the  telegraph  as  the  means  of 
communication,  and,  as  between  vendor  and 
vendee,  the  vendor  should  bear  the  loss  occa- 
sioned by  that  means,  in  the  absence  of  any 
evidence  of  fraud  or  knowledge  of  error  on 
part  of  the  vendee.  In  ihii>  case  the  question 
does  not  arise  as  to  whether  plaintiff  was  bound 
by  the  acts  of  the  telegraph  company  as  her 
agent.  She  was  bound  by  the  act  of  her  own 
agent,  who  entered  into  a  binding  contract  in 
her  name  with  the  vendee.  We  think  the 
proper  measure  of  damages  under  the  circum- 


stances was  the  difference  between  the  actual 
market  value  of  the  lot  and  the  price  received 
by  the  mistake  occasioned  by  deiendant's  neg- 
ligence. 

5.  As  to  interest,  as  it  was  conceded  on  the 
trial  that  interest  was  recoverable,  and  defend- 
ant's counsel  named  the  amount  at  $100,  it  is 
clearly  no  ground  for  reversing  the  case. 
While  the  Jury  might  or  might  not  give  it. 
when  both  parties  act  upon  we  presumption 
that,  if  a  recovery  is  justifiable,  interest  should 
follow,  it  presents  no  groimd  of  substantial 
error. 

The  judgment  is  affirmed. 

Sherwood  and  Burgess.  JJ.,  concur. 
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*The  aet  of  April  17,  1896  (^  Ohio  Laws, 
p.  185),  which  prohibits  the  name  of  any  candidate 
for  office  from  belnar  placed  upon  the  official  bal- 
lot more  than  once,  is  a  valid  law. 

(November  18, 1806.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendants,  constituting  a  board 
of  election  supervisors,  to  print  certain  names 
in  a  certain  manner  upon  ballots  to  be  used  at 
a  coming  election.    Denied. 

Statement  by  Burket*  J. : 

The  defendants  constitute  the  board  of  elec- 
tions of  Hamilton  county,  and  are  ex  officio 
deputy  state  supervisors  of  elections  in  said 
county.  The  proceeding  is  a  petition  in  man- 
damus to  comp^el  said  board  to  place  the  names 
of  Alexander  B.  Huston  and  Alfred  B.  Bene- 
dict upon  both  the  "Democratic  judicial  ticket" 
and  upon  the  "  Lawyers'  judicial  ticket,"  said 
two  piersons  having  been  duly  nominated  by 
the  parties  representing  both  of  said  tickets. 
The  board  refused  to  place  said  names  upon 
both  tickets,  but  offered  to  place  them  upon 
such  tickets  as  the  persons  might  respectively 
designate,  and,  upon  failure  to  so  designate,  to 
place  them  upon  the  Democratic  ticket,  as  that 
nomination  was  first  certified  to  the  board. 

Me»r9.  E.  W.  Kittredflre*  L.  C.  Black, 
and  William  Worthini^on*  for  relators: 

Const.  §  2,  art.  1,  declares  that  "government 
is  instituted  for  the  equal  protection  and  benefit 
of  the  people." 

This  court  has  recently  denounced  the  law 

*Headnote  by  the  CJourt. 


placing  an  unequal  tax  upon  inheritances,  as 
being  in  violation  of  this  section. 

State,  Schttartz,  v.  Ferri$,  5S  Ohio  St.  314. 
30  L.  R.  A.  218. 

And,  in  the  same  volume,  it  denounced  a  law 
imposing  a  burden  upon  a  certain  class  of 
litigants  for  violating  the  same  provision. 

Hocking  Valleg  Coal  Co.  v.  Roner,  53  Ohio 
St.  12,  29  L.  R.  A.  386. 

Equality  of  right  in  the  exercise  of  the  elec- 
tive franchise  is  not  less  important,  nor  less 
secured  by  this  article  of  the  Bill  of  Riirhts, 
than  equality  of  right  to  exemption  from  an 
unequal  tax,  or  from  a  partial  imposition  of 
costs  in  the  course  of  the  administration  of 
justice. 

All  elections  shall  be  by  ballot. 

Const,  art.  5,  §  2. 

In  adopting  a  system  for  voting  the  legisla- 
ture of  Ohio  has  no  right  to  deprive  the  voter 
of  any  materia]  and  substantial  right  or  safe- 
guard that  was  intended  to  be  secured  to  him 
by  the  requirement  that  the  election  should  be 
"by  ballot,"  as  that  word  was  understood  when 
the  Constitution  was  framed. 

The  consideration  which  must,  of  necessity, 
in  the  great  majority  of  cases,  determine  the 
electors'  choice,  is  knowledge  of  who  has  se- 
lected and  indorsed  the  several  candidates  for 
whom  he  is  called  upon  to  vote. 

A  law  which  provides  for  furnishing  infor- 
mation to  one  party,  upon  the  ballots  them- 
selves, of  this  controlling  fact,  and  denies  the 
same  means  to  another  class;  and  a  law  which 
enables  the  former  class  to  vote  by  a  single 
mark  for  all  the  candidates  of  their  choice,  thus 
determined,  and  denies  this  privilege  to  another 
class,— denies  equality  of  right  in  theexercise  of 
the  elective  franchise. 

Fisher  v.  DncUey,  74  Md.  246,  12  L.  R.  A 
586;  Simpson  v.  Oshom,  52  Kan.  829:  State, 
Christy,  v.  Stein,  35  Neb.  860;  Williams  v. 
DalrympU,  132  Mo.  62. 

Every  law  iu  this  state  regulating  the  elective 
franchise  must  operate  impartially  and  affect 


Afltothe  validity  of  a  statute  permitting  I  official  ballot,  see  also  Todd  v.  Election  Comn. 
3  to  have  bis  name  appear  but  oDce  on  an  I  (MIob.)  29  L.  R.  A..  830. 
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equally  the  exercise   of  the  right   by  every 
voter. 

M(ynToe  v.  ColUns,  17  Ohio  St.  666;  Daggett 
V.  Hudson,  43  Ohio  St.  548,  54  Am.  Rep.  882. 

Messrs.  ThonuM  McDongmXf  Lawrenee 
Mazwelly  Jr.,  J*  W«  Worthinflrton,  G. 
H«  Wald,  H«  D.  Peck,  and  PhiUp  Roet- 
tintfer  also  for  relators. 
jur.  Auffast  H.  Bode*  for  defendants: 

When  the  power  of  the  general  assembly  is 
drawn  into  question,  the  proper  inquiry  is 
whether  such  an  exercise  of  legislative  power 
is  clearly  prohibited  by  the  Ck)nstitution. 

The  grant  of  power  being  general,  the  (Ques- 
tion is  as  to  the  existence  of  a  limitation  arising 
from  special  prohibition. 

Such  prohibition  must  either  be  found  in 
express  terms,  or  be  clearly  inferable  bv  neces- 
sary implication  from  the  language  of  the  in- 
strument, when  fairly  construed  according  to 
its  manifest  spirit  and  meaning. 

Lehman  v.  McBride,  15  Ohio  St.  592;  Cass 
v.  DiUon,  2  Ohio  St.  607;  State,  Evans,  v. 
Dudley.  1  Ohio  St.  487. 

Id  all  cases  where  the  Constitution  has  con- 
ferred a  political  right  or  privilege,  and  where 
the  Constitution  has  not  particularly  desig- 
nated the  manner  in  which  that  right  is  to  be 
exercised,  it  is  clearly  within  the  just  and 
constitutional  limits  of  the  legislative  power 
to  adopt  any  reasonable  and  uniform  regula- 
tions, in  regard  to  the  time  and  mode  of  exer- 
cising that  right,  which  are  designed  to  secure 
and  facilitate  the  exercise  of  such  right. 

Capen  v.  Foster,  12  Pick.  485,  23  Am.  Dec. 
682. 

In  order  to  hold  such  laws  unconstitutional 
they  must  be  clearly  so,  and  if  they  will  bear 
a  construction  consistent  with  the  Constitution, 
they  will  receive  that  construction,  and  be 
upheld. 

Monroe  Y.Oollins,  17  Ohio  St.  665;  Lehman 
V.  McBnde,  15  Ohio  St.  592;  Cooley.  Const. 
Lim.  §  602;  Paine.  Elections.  §  301;  People  v. 
Morris,  80  Mich.  637,  8  L.  R.  A.  685. 

The  Constitution  of  Michigan  is  similar  to  our 
own.  The  same  proof  is  required  in  Michigan 
as  in  Ohio  to  find  a  statute  unconstitutional. 

Under  such  similar  circumstances  a  decision 
of  the  supreme  court  of  Michigan  is  entitled  to 
especial  consideration,  and  the  case  of  Toddy. 
Elections  Comrs,  104  Mich.  474.  29  L.  R  A. 
330,  would  almost  seem  decisive. 

Messrs,  F.  S.  Spiegel  and  Fredrick 
Hertensteip  also  for  defendants. 

Burket.  J.,  delivered  the  opinion  of  the 
court; 

It  is  conceded  by  counsel  for  the  relators 
that  g  6a  of  the  act  of  April  17.  1896  (92  Ohio 
Laws,  p.  185),  prohibits  the  printing  of  said 
Dames  twice  on  the  same  ballot,  but  it  is  in- 
Histed  that  said  section,  in  that  regard,  is  un- 
constitutional. The  only  question,  therefore, 
to  be  determined  in  this  case,  is  whether  the 
general  assembly  has  the  power  to  pass  an  act 
providing,  as  this  one  does,  that  the  name  of  a 
candidate  for  office  shall  appear  but  once  upon 
the  ticket  or  ballot  prepared  by  the  board  of 
elections.  Full  legislative  power  is  vested  in 
the  general  assembly,  by  g  1  of  art  2  of  our 
Constitution,  and  the  power  in  question  is  in- 
cluded in  that  grant  of  power,  unless  taken 
d4L.R  A. 


away  by  some  other  provision  of  the  Constitu- 
tion. The  only  limitations  upon  this  general 
^rant  of  power  cited  by  counsel  for  the  relators 
m  this  case  are  g  2  of  art.  1,  which  reads:  "All 
political  power  is  inherent  in  the  people. 
Qovemment  is  instituted  for  their  equal  pro- 
tection and  benefit.  ..."  and  §  2  of  art  5, 
which  reads:  "All  elections  shall  be  by  ballot." 
The  relators  seek  to  compel  the  board  of  elec- 
tions to  place  the  names  of  the  two  candidates 
upon  both  the  Democratic  and  upon  the  Law- 
yers' judicial  tickets.  This  necessarily  con- 
cedes that  those  tickets  are  ballots,  within  the 
meaning  of  the  Constitution,  because,  if  they 
are  not  ballots,  there  is  no  right  to  have  these 
or  any  other  names  placed  thereon.  If  they 
are  ballots  when  the  names  of  certain  candi- 
dates are  on  twice,  they  are  equally  ballots 
when  the  names  are  on  but  once.  As  the  Con- 
stitution is  silent  as  to  the  number  of  times  a 
candidate's  name  shall  appear  on  a  ballot,  the 
matter  is  open  to  be  regulated  by  the  general 
assembly.  The  ballot  now  authorized  by  stat- 
ute is  different  in  form  from  that  in  use  at  the 
time  of  the  adoption  of  the  Constitution,  but  it 
is  nevertheless  a  ballot.  No  form  of  ballot  is 
prescribed  by  the  Constitution,  and  therefore 
the  general  assembly  is  free  to  adopt  such  form 
as.  in  its  judgment,  shall  be  for  the  best  inter- 
ests of  the  state.  The  election  must  be  by  bal- 
lot, but  the  form  of  the  ballot,  so  long  as  it  is 
a  ballot,  is  left  to  the  sound  discretion  of  the 
general  assembly.  The  ballot  or  ticket  in  ques- 
tion is  clearly  a  ballot,  and  therefore  does  not 
contravene  the  2d  section  of  the  5th  article  of 
the  Constitution.  B^  the  2d  section  of  the  1st 
article  of  the  Constitution  it  is  provided,  in 
substance,  that  government  is  instituted  for  the 
equal  protection  and  benefit  of  the  people.  It 
seems  clear  that  the  placing  of  the  name  of 
each  candidate  upon  the  ballot  once,  and  only 
once,  would  be  equal  protection  and  benefit  to 
all  the  candidates.  To  place  the  name  of  one 
on  the  ballot  in  two  places,  and  the  name  of 
his  opponent  in  only  one  place,  would  not  be 
exactly  fair.  It  would  give  the  candidate 
whose  name  appears  twice  an  advantage  over 
the  candidate  whose  name  appears  but  once. 
So  that  the  statute,  instead  of  being  in  conflict 
with  this  section  of  the  Constitution,  is  in  har- 
mony with  it,  and  may  have  been  passed  for 
the  purpose  oif  doing  away  with  this  advantage 
which  existed  under  the  former  statute.  It  is 
a  proper  regulation  of  the  elective  franchise, 
well  calculated  to  avoid  and  prevent  corruption 
and  fraudulent  practices,  as  well  as  undue  ad- 
vantage to  one  candidate  over  another. 

But  it  is  argued  that  the  voters  have  a  right 
to  have  the  names  appear  upon  both  ballots, 
so  that  they  may  more  easily  vote  for  the  can- 
didates of  their  choice.  No  legislature  and  no 
court  can  know  in  advance  how  the  electors 
desire  to  vote,  and  if  an  opportunity  is  given 
them  to  vote  for  the  candidates  of  their  choice, 
by  placing  the  names  once,  in  plain  print,  upon 
the  ballots,  it  is  all  that  can  in  fairness  be  re- 
quired. The  ballot  is  the  same  for  all.  and 
^ves  e^ual  protection  and  benefit  to  all.  There 
IS  no  discrimination  against  or  in  favor  of  any 
one;  and,  if  any  inequality  arises,  it  arises,  not 
from  any  inequality  caused  by  the  statute,  but* 
by  reason  of  inequalities  in  the  persons  of  the 
voters,  and  such  inequalities  are  unavoidable. 
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It  is  always  much  more  difficult  for  some  elec- 
tors to  cast  their  ballots  than  for  others.  Dis- 
tance, bad  roads,  means  of  transportation,  bad 
health,  and  many  other  considerations  may 
and  do  render  it  much  more  difficult  for  some 
men  to  cast  their  ballots  than  others.  But 
these  difficulties  inhere  to  the  men  themselves, 
and  not  in  the  law.  Before  the  law  all  stand 
equal,  with  equal  protection  and  equal  benefit: 
and,  if  their  condition  becomes  such  as  not  to 
enable  them  to  enjoy  the  protection  or  reap 
the  benefit,  it  is  their  fault  or  misfortune,  and 
not  the  fault  of  the  law.  The  act  in  question 
was  passed  to  secure  purity  in  our  elections. 
Certain  evil  practices  had  grown  up  by  reason 
of  placing  the  name  of  a  candidate  upon  the 
same  ballot  more  than  once,  and  the  general 
assembly  attempted  to  prevent  such  practice 
by  providing  that  the  name  of  each  candidate 
should  appear  on  the  ballot  but  once.  This  is 
a  reasonable  regulation  of  the  elective  fran- 
chise, and  not  in  any  sense  a  destruction  thereof. 
But  grant,  as  it  is  urged  by  the  relators,  that 
some  voters  may  be  somewhat  inconvenienced, 
by  reason  of  the  name  of  each  candidate  appear- 
h)g  but  once  upon  the  ballot;  yet  such  voters 
are  not  thereby  deprived  of  any  protection  or 
benefit  in  casting  their  ballot.  The  inconven- 
ience is  only  that  which  is  experienced  by  every- 
one who  votes  other  than  a  straight  ticket. 
Such  slight  inconvenience  to  the  voter  should 
be  endured,  rather  than  permit  the  advantage 
which  one  candidate  has  over  another  when 
the  name  of  one  is  placed  upon  the  ballot  twice, 
and  the  name  of  the  other  but  once. 

The  subject  is  clearlv  within  legislative  dis- 
cretion, and  that  body  has  the  power  to  provide 
that  the  name  of  each  condidate  shall  appear 
but  once  upon  the  official  ballot,  or  it  may  per- 
mit the  name  to  appear  more  than  once. 
Whatever  inconvenience  there  may  be  to  either 
the  candidate  or  voter  in  such  cases  does  not 
rise  to  the  importance  of  a  failure  of  equal 
protection  or  benefit,  and  therefore  does  not 
conflict  with    the  provisions  of   the  2d  sec- 


tion of  our  Bill  of  Rights.  When  nghts  secured 
by  the  Constitution  seem  to  conflict  when  ap- 
plied to  the  practical  afTairs  of  men,  the  gen- 
eral assembly  is  at  liberty  to  so  adjust  the  mat- 
ter as  to  cause  the  least  injury  to  the  conflict- 
ing interests,  and  therebv  protect  the  rights 
of  the  communitv  as  a  whole.  The  equal  pro- 
tection and  benefit  guaranteed  by  the  Constitu- 
tion does  not  cover  every  little  inconvenience 
which  may  be  distorted  or  reasoned  into  a 
seeming  ine<]|uality,  but  has  reference  rather  to 
cases  in  which  it  is  attempted  by  statute  to 
grant  rights  or  privileges  to  some  which  are 
withheld  from  others  in  the  same  substantial 
situation  or  relation.  The  case  of  Fisher  v. 
DucOey,  74  Md.  242,  12  L.  R.  A.  586,  is  cited 
by  the  relators,  and  relied  upon,  to  show  that 
the  names  of  candidates  may  appear  more  than 
once  on  the  official  ballot.  In  that  case  the 
power  of  the  legislature  to  pass  the  act  was  not 

Suestioned,  but  the  case  involved  the  construe- 
on  of  a  statute,  which  did  not  prohibit  the 
name  from  appearing  more  than  once  on  the 
official  ballot;  and  the  court  held  that,  not  be- 
ing prohibited,  it  mi^ht  properly  appear  as 
many  times  as  nominations  of  the  same  person 
had  been  made  by  different  parties.  Such  was 
the  practice  in  this  state,  under  a  similar  stat- 
ute, before  the  enactment  of  the  present  stat- 
ute. The  Maryland  case  would  therefore  be 
an  authority  to  show  that  our  practice  was 
right  under  the  former  statute,  but  it  can  have 
no  bearing  upon  the  question  as  to  whether 
the  general  assembly  has  the  power  to  prohibit 
the  names  from  appearing  more  than  once  upon 
the  official  ballot.  The  case  of  Todd  v.  Elee- 
Hon  Comrs.  104  Mich.  474,  29  L.  R.  A.  880, 
and  104  Mich.  480.  20  L.  R.  A.  884,  is  very 
much  like  the  present  case,  and  fully  supports 
the  conclusions  here  reached. 

We  regard  the  act  in  question  as  clearly 
within  the  power  of  the  general  assembly,  and 
therefore  a  valid  law. 

Writ  rrfttded. 


RHODE  ISLAND  SUPREME  COURT. 


Frederick  W.  HART  WELL,   Trustee,   etc., 
et  al, 

V, 

Mary  Abby  TEPFT. 

( R.I ) 

An  adopted  child  im  tbe  '*lawftil  iBsue'* 
of  a  person  within  the  meaning  of  a  will 
makiofr  a  irif  t  to  such  person  with  remainder  to 
his  ''lawful  issue/^  under  Pub.  Laws  1860,  chap. 
027,  making  an  adopted  child  for  all  purposes  of 
inheritance  and  all  other  legal  consequences  and 
incidents  a  chUd  of  the  parents  by  adoption  tbe 
same  as  if  born  in  lawful  wedlock,  except  that  he 
shall  not  take  property  expressly  limited  to  'the 
heirs  of  the  body  or  bodies"  of  such  parents. 

(November  21,  1800.) 


BILL  for  the  construction  of  the  will  of 
Dexter  Thurber,  deceased,  which  sought 
to  ascertain  the  construction  of 'a  provision 
which  defendant  claimed  to  be  in  her  favor. 
Judgment  for  defendant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bassett  &  Mitchell*  for  com- 
plainants: 

The  rights  of  an  adopted  child  are  purely 
statutory,  and  are  to  be  strictly  constru^. 

The  act,  being  in  derogation  of  the  common 
law,  is  to  be  strictly  construed  as  against  any 
person  claiming  any  rights  under  it  In  contra- 
vention of  the  general  laws  of  inberitance. 
founded  upon  natural  relationship. 

Keegan  v.  Oeraghty,  101  111.  88;  Be  Jessup's 
Estate,  81  Cal.  408,  6  L.  R.  A.  594;  Ex  parte 


Note.— As  to  the  legal  status  of  adopted  chil- 
dren, see  Warren  v.  Prescott  (Me.)  17  L.  R.  A.  486, 
and  note;  Van  Matre  v.  Bankey  (IlL)  28  L.  B.  A. 
84  L.  R.  A. 


605;  and  (Murphy  v.  Portrum  (Tenn.)  80  L.  R.  A- 


1896. 
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Chambers,  80  Cal.  216;  Wallace  y.  Bappleye, 
103  111.  229:  T^ler  y.  Reynolds,  58  Iowa,  148; 
OiU  V.  Sullivan,  65  Iowa,  841;  Shearer  v. 
Weaver,  56  Iowa,  678;  Wyeth  v.  Stone,  144 
Mass.  441;  People  y.  Congdon,  77  Mich.  851; 
Morrison  v.  Session's  Estate,  70  Mich.  297; 
King  v.  i^atJW.  91  N.  C.  142;  Upson  v.  iVoW^, 
85  Ohio  8i.  655;  Bx  parte  Clark,  87  Cal.  688; 
Sutherland,  Stat.  Constr.  §  400,  p.  510,  §  189, 
p.  182;  Smith  v.  Hatporth,  58  Mo.  88;  State  y. 
Clinton,  67  Mo.  880,  29  Am.  Rep.  506;  Fan- 
kee  Y.  Thompson,  51  Mo.  284;  Mueller  v.  Kaess- 
mann,  84  Mo.  828. 

Statutes  of  adoption  should  he  strictly  con- 
strued as  against  the  adopted  child. 

Keegan  v.  Geraghty,  Bx  parte  Chambers, 
WaUace  y.  RappHeye,  and  Re  Jessup*s  Estate, 
supra. 

The  adopted  child  cannot  take  from  the  an- 
cestor of  the  adopting  parent 

24  Am.  &  Eng.  Enc.  Law,  p.  424:  Meader 
Y.  Archer,  65  N.  H.  214;  Sunderland's  Estate, 
60  Iowa,  782;  Helms  y.  Elliott,  89  Tenn.  446, 
10  L.  R.  A.  535;  Keegan  y.  Oeraghty,  101  Dl. 
26. 

The  rules  of  construction  of  wills  must 
manifestly  leave  the  question  whether  or 
not  the  word  * 'children  or  'issue"  or  other 
words  shall  he  held  to  include  adopted  chil- 
dren, Yenr  much  dependent  upon  the  circum- 
stances of  the  case  and  the  context  of  the  will 
in  question. 

Where  the  words  'Issue"  or  "children"  or 
"heirs"  were  used  in  the  will,  a  child  adopted 
after  the  execution  of  the  will  could  not  take 
under  these  words. 

Jenkins  y.  Jenkins,  64  N.  H.  407:  Rttssell  y. 
Russell,  84  Ala.  48;  Barnum  y.  Barnum,  42 
Md.  251;  Sehafer  y.  Eneu,  54  Pa.  804;  Bowd- 
lear  y.  BowdUar,  112  Mass.  184. 

And  this  principle  has  heen  carried  so  far  as 
to  refer,  not  only  to  the  will  of  the  ancestor, 
hut  to  the  will  of  the  parent  hy  adoption  also. 

Bowdlear  v.  Bowdlear  and  Russell  y.  Russell, 
supra, 

Mr.  Willard  B.  Tannert  for  respondent: 

In  SewaU  y.  Roberta,  115  Mass.  262,  the  court 
said  that  the  words  "child,"  "issue"  and 
'lawful  issue"  do  not  mean  heirs  of  the  hody, 
and  the  adopted  daughter  took  the  whole  es- 
tate under  the  settlement. 

The  language  of  the  decision  is  broad 
enough  to  coYer  a  case  where  the  adopted 
child  would  take  from  an  ancestor. 

Whitmore,  Law  of  Adoption,  preface,  p.  4. 

The  testator  must  be  hela  then  to  have  made 
his  will  in  Yiew  of  the  statutory  meaning  of 
the  word  'issue,"  and  the  power  of  the  grand- 
daughter to  give  to  an  adopted  child  all  the 
rights  and  status  of  issue,  and  therefore  to 
ha  Ye  contemplated  that  an  adopted  child 
might  take  under  his  will. 

Johnson's  Appeal,  88  Pa.  846;  8  Am.  &  Eng. 
Enc.  Law,  p.  801. 

The  section  in  the  law  of  descent  which  uses 
the  word  "child"  must  be  understood  as 
merely  laying  down  the  general  rules  of  in- 
heritance, and  not  as  completely  defining  how 
the  status  is  to  be  created  which  gives  the 
capacitY  to  inherit. 

Pou>er  Y.  Hafley,  85  Ky.  671;    Fosburg  y. 
Rogers,  114  Mo.  122,  19  L.  R.  A.  201. 
34L.  aA. 


An  adopted  child  has  the  status  of  a  child  if 
he  is  not  in  fact  a  child. 

2  Austin,  Jur.  8d  ed.  706,  709.  712,  974. 

Warren  y.  Preseatt,  84  Me.  488,  17  L.  R.  A. 
485,  is  the  same  in  principle  as  the  case  at  bar. 

The  court  held  that  the  adopted  child  would 
take  as  a  lineal  descendant  of  the  legatee, — 
not  as  a  lineal  descendant  by  birth,  but  as  & 
statutory  lineal  descendant,  and  as  lawfully  in 
the  line  of  descent  as  if  he  were  placed  there 
by  birth. 

Re  NewTnan's  E^ate,  75  Cal.  218;  Johnson's 
Appeal,  88  Pa.  846;  MeOunnigle  y.  McKee,  77 
Pa.  81. 18  Am.  Rep.  428;  Humphries  y.  Davie,. 
100  Ind.  274,  50  Am.  Rep.  788;  Pace  y.  Klink, 
51  Ga.  220:  Loring  y.  Thcrndike,  6  Allen,  257; 
Rowan's  Estate,  6  Pa.  Co.  Ct.  461. 

In  Reinders  y.  Koppelman,  94  Mo.  888,  the 
court  observes  that  the  words  "heirs  at  law*' 
and  "lawful  heirs"  mean  in  common  language 
those  upon  whom  the  descent  is  cast  by  law,, 
not  an  heir  by  adoption,  and  that  the  testator 
would  ha  Ye  used  the  words  "adopted  heir"  or 
"heir  by  adoption,"  if  he  had  meant  to  include 
the  adopted  child  of  the  wife. 

But  see  Buckley  y.  Fraeier,  158  Mass.  525; 
Power  Y.  Hafley,  and  Fosburg  v.  Rogers,  supra. 

In  the  case  at  bar  the  only  indication  of  in- 
tention outside  of  the  use  of  the  words  *iaw> 
ful  heirs"  are  the  proYisions  that  the  property 
shall  go  to  lawful  issue  agreeably  to  the  laws 
of  descent.  The  latter  words  would  indicate 
an  intention  in  accordance  with  the  logical  re- 
sult of  the  statute  of  adoptions,  which  places 
the  adopted  child  in  the  place  of  lawful  issue 
under  the  statute  of  descents. 

SewaU  Y.  Roberts,  115  Mass.  262;  Moran  y. 
Steioart,  122  Mo.  295;  Fosburg  y.  Rogers,  and 
Humphries  y.  Davis,  supra;  Simmons  y.  Bur- 
rell,  8  Misc.  888;  Eekford  v.  Knox,  67  Tex. 
200;  Wagner  y.  Varner,  50  Iowa,  582;  Me- 
Ounnigle Y.  McKee,  and  Pace  y.  Klink,  supra; 
Re  Warden's  Estate,  57  Cal.  484;  Barnes  v. 
Allen,  25  Ind.  222;  Burrage  y.  Briggs,  120 
Mass.  108;  Re  Neumanns  Estate,  75  Cal.  218; 
Power  v.  Hafley,  85  Ky.  671;.  Wyeth  y.  Stone, 
144  Mass.  441. 

StinesSf  J.,  delivered  the  opinion  of  the 
court: 

The  will  of  Dexter  Thurber,  late  of  Provi- 
dence, left  a  fund  to  trustees,  to  pay  the  in- 
come, in  stated  proportions,  to  children  and 
grandchildren,  and  upon  their  death  to  pay 
their  respective  portions  to  their  lawful  issue; 
and,  if  any  of  them  should  die  without  leaving 
lawful  issue,  then  a  gift  oyer.  The  testator  leit 
a  granddaughter,  Emma  Thurber  Brown,  who 
married  Lyman  B.  Teflt.  She  died  leaving 
no  issue  of  her  body,  but  after  the  death  of 
the  testator,  she  joined  her  husband  in  a  pe- 
tition to  the  municipal  court  of  Providence 
for  the  adoption  of  the  respondent.  Mary 
Abby  Teflft,  the  child  of  her  husband  by  a 
former  wife,  as  their  child,  pursuant  to  R.  I. 
Pub.  Stat.  chap.  164,  which  petition  was 
gran  ted,  and  a  decree  entered.  Mrs.  Tefft  hav- 
mg  died,  this  bill  is  filed  to  ascertain  whether 
the  fund  goes  to  her  adopted  daughter,  under 
the  bequest  to  her  lawful  issue. 

Our  statute  for  the  adoption  of  children 
(Ppb.  Laws  1866,  chap.  627)  says:  "A  child  so 
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adopted  shall  be  deemed,  for  the  purposes  of 
inheritance  by  such  child  and  all  other  legal 
consequences  and  incidents  of  the  natural  re- 
lation of  parents  and  children,  the  child  of 
the  parents  by  adoption,  the  same  as  if  he  had 
been  born  to  them  in  lawful  wedlock,  except 
that  he  shall  not  be  capable  of  taking  property 
expressly  limited  to  the  heirs  of  the  body 
or  bodies  of  the  parents  by  adoption,  nor 
property  from  the  lineal  or  collateral  kin- 
dred of  such  parents  by  right  of  representa- 
tion." The  argument  for  the  complainant 
is,  that  in  using  the  word  *'  issue,"  the  testator 
had  in  mind  "heirs  of  the  body  "  of  his  ^and- 
daughter,  and  so  the  case  is  really  within  the 
exception  of  the  statute.  Thear^ment  is 
based  both  upon  a  strict  construction  of  the 
word  "  issue,"  and  the  fact  that  the  will  was 
made  in  1858,  before  the  statute  for  the  adop- 
tion of  children.  A  codicil  was  added  in  1865, 
another  in  1867,  and  a  third  in  1869.  The 
last  two  codicils  were  after  the  statute,  and  as 
they  do  not  revoke  the  will,  but  expressly  de- 
clare that  they  are  to  be  a  part  and  portion  of 
the  will  and  codicils,  they  are  a  republication 
of  the  will  as  of  the  later  date.  A  part  of  the 
argument  is  thus  disposed  of,  although  the 
fact  remains  that  the  adoption  did  not  take 
place  until  after  the  testator's  death.  It  was, 
however,  in  his  lifetime,  and  before  the  last 
two  codicils  to  his  will,  a  possibili^  which  is 
presumed  to  have  been  known  to  him,  and  in 
view  of  such  possibility  his  will  must  be  con- 
strued. 

The  meaning  of  the  word  **  issue,"  in  a 
will,  where,  as  m  this  case,  nothing  appears  to 
limit  its  legal  import,  was  carefully  conaidered 
in  Pearce  v.  Richard,  18  R.  1.142.  Following 
the  well-settled  current  of  authority,  it  was 
held  that  the  word,  so  used,  includes  all  de- 
scendants; and  as  the  statute  gives  to  an 
adopted  child  the  status  of  a  descendant,  and 
all  the  legal  consequences  and  iocideuts  there- 
of, the  same  as  though  he  were  bom  in  lawful 
wedlock,  there  could  be  no  question  in  such  a 
case  as  this  were  it  not  for  the  exception  of  a 
limited  estate.  The  question  then  is  whether 
this  fund  is  within  the  exception.  In  Maine, 
under  a  statute  similar  to  ours,  it  was  held  in 
Warren  v.  Prescott.  84  Me.  483,  17  L.  R.  A. 
485,  that  the  exception  relates  only  to  an  in- 
heritance as  an  heir  of  the  bod  v.  The  rea- 
soning is  that,  where  an  estate  is  limited  to 
one  and  the  heirs  of  his  body,  it  must  go  to 
those  to  whom  it  is  expressly  limited,  and  that 
an  adopted  child,  although  he  is  to  be  regarded 
as  a  child  and  heir  and  a  lineal  descendant  of 
his  adopting  parents,  does  not  answer  the  de- 
scription 01  an  heir  of  the  bodv,  and  so  he 
cannot  take  the  property  out  of  the  line  to 
which  it  was  limited.  An  adopted  child  is 
put,  by  the  statute,  into  the  status  of  a  child, 
issue,  or  lineal  descendant,  but  not  that  of  an 
heir  of  the  body.  Hence, as  to  a  legacy, when 
a  legatee  dies  before  a  testator,  leaving  an 
adopted  child,  such  child  answers  the  descrip- 
84  L.  R.  A. 


tion  of  a  lineal  descendant,  who  may  take  the 
legacy  under  a  statute  which  prevents  legacies 
from  lapsing  when  the  legatee  leaves  lineal 
descendants.  The  reasoning  seems  to  be  con- 
clusive. It  is  the  same  resmt  that  was  reached 
in  SewaU  v.  Roberts,  115  Mass.  262,  although  the 
reasoning  in  the  latter  case  is  not  so  fully  and 
clearly  set  forth  as  in  the  former.  The  court 
holds  that  the  words  '  *heirs  of  the  body  "  are 
used  in  the  exception  in  their  primary,  techni- 
cal sense,  with  which  the  words  "children"  and 
'  'issue"  are  not  equivalent  terms.  See  also  Me- 
Qunniqle  v.  McKee,  77  Pa.  81, 18  Am.  Rep.  428. 
Several  cases  have  been  cited  which  appear  to 
take  a  different  view,  but  we  think  they  are 
clearly  distinguishable  from  the  case  at  bar. 
For  example,  in  Jenkins  v.  Jenkins,  64  N.  H. 
407,  under  a  similar  devise  and  statute,  the 
court  said  that  the  property  was  not  expressly 
limited  to  the  heirs  of  the  body  or  bodies  of 
the  parents  by  adoption,  but  being  a  devise 
of  land,  and  the  statute  of  adoption  of  chil- 
dren not  having  been  passed  until  after  the 
death  of  the  testator,  he  must  have  intended 
an  heir  in  fact,  and  not  one  created  for  the 
purpose  by  subsequent  legislation  and  judicial 
proceedings.  A  statute  of  New  Hampshire  de- 
defined  the  word  '*issue"  to  mean  the  lawful 
lineal  descendants  of  the  ancestors,  and  so  the 
statute  for  the  adoption  of  children  could  not 
operate  to  act  retrospectively  upon  the  will 
already  effectual,  so  as  to  turn  a  devise  into  a 
different  channel  from  that  selected  by  the  tes- 
tator. Here  the  statute  was  passed  before  the 
death  of  Dexter  Thurber.  In  Eeeganv.  Oer- 
aghty,  101  HI.  26,  the  question  was  whether  an 
adopted  child  could  take  by  inheritance  from  a 
child  of  one  of  the  adopting  parents  by  a  sub- 
sequent marriage,  the  adopted  child  not  being 
a  sister  in  fact.  It  was  held  that  she  coald 
not.  The  statute  of  Pennsylvania  is  very 
different  from  ours.  It  provides  that  an 
adopted  child  shall  have  all  the  rights  of  a 
child  and  heir  of  the  adopting  parent.  Hence 
in  Schafer  v.  Eneu,  54  Pa.  304',  it  was  held  that, 
in  a  devise  of  land  to  one  and  her  children,  an 
adopted  child  could  not  take,  especially  in  view 
of  the  fact  that  the  will  took  effect  in  1851, 
and  the  statute  of  adoption  was  not  passed  un- 
til 1855,  when  vested  interests  had  attached. 
These  cases  will  suffice  to  show  the  distinctions. 
But  even  upon  the  assumption  that  the  words 
are  sufficient,  if  they  had  related  to  realty,  to 
create  an  estate  tail,  the  result  would  be  the 
same  in  this  case,  because  the  gift  was  of  per- 
sonalty, which,  under  such  conditions,  be- 
comes an  absolute  gift.  Bailey  v.  Hawkins,!^ 
R.  I.  573;  Albee  v.  Carpenter,  12  Gush.  382. 

An  absolute  gift  of  a  fund  to  Emma  Thur- 
ber Brown  would,  of  course,  now  go  to  her 
adopted  child.  Our  opinion  is  that  the  case 
is  not  within  the  exception  of  the  statute,  and 
that  the  adopted  daughter,  having  the  same 
status  as  a  child  born  in  lawful  wedlock,  and 
hence  the  same  as  "lawful  issue,"  is  entitled  to 
take  the  fund  under  the  bequest. 
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Jl*  A  dtUen  of  one  state  may  maintain 
in  the  courts  of  another  state  a  transi- 
tory action  arisinir  at  his  residenoe  affaiost  an- 
other citizen  of  the  same  state  found  In  the  other 
state/ under  the  provision  of  the  United  States 
Constitution  ffuaranteeinflr  to  the  citizens  of  each 
state  all  the  privileges  and  immunities  of  citizens 
in  the  several  states,  which  the  courts'of  the  latter 
state  have  no  discretionary  power  to  dismiss. 

:8.  A  **carpenter  gtmg!^  whose  dnty  it  is 
to  replace  the  planks  abont  a  machine 
called  the  "bloom  rolls"  after  their  removal  for 
the  purpose  of  attaching  new  rolls,  are  not  fel- 
low servants  of  one  employed  to  oil  the  machine, 
and  their  negligence  in  replacing  the  planks  is 
chargeable  to  the  master. 

;8«  The  mere  existence  of  a  slight  ▼aH- 
ance of  Tieir,  not  amou nting  to  a  fundamental 
difference  of  policy,  in  the  state  in  which  a  cause 
of  action  under  the  common  law  arose,  and  that 
in  which  it  is  sought  to  be  enforced,  does  not  de- 
prive the  court  of  the  latter  state  of  Jurisdiction 
'  of  the  subject-matter. 

•4.  The  law  of  the  fbrom  prevails  as  to  the 
form  of  the  remedy,  the  conduct  of  the  trial,  and 
the  rules  of  evidence  in  an  action  upon  a  transi- 
tory cause  of  action  arising  in  another  juris- 
diction. 

-5.  The  statnte  of  limitations  of  the  state 
in  which  a  cause  of  action  arose  is  not  available 
in  an  action  in  another  state  for  the  enforcement 
of  such  cause  of  action,  unless  it  is  offered  in  evi- 
dence. 

(October  13,  1896.) 

APPEAL  hj  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Milwaukee  County 
in  favor  of  defendant  in  an  action  brought  to 
jecover  damages  for  personal  injuries  alleged 
to  have  resulted  from  defendant's  negligence. 
Reversed. 

Statement  by  Winslow*  J. : 

This  is  an  action  to  recover  for  personal  in- 
juries suffered  by  plaintiff  on  the  4th  day  of 
September,  1891,  in  the  respondent's  rolling 
mill,  in  the  city  of  Chicago,  Illinois,  the  plain- 
tiff being  at  that  time  and  now  a  citizen  of  the 
«tate  of  Illinois,  and  the  defendant  being  an 
Illinois  corporation.  The  answer  set  up  as  a 
defense  the  citizenship  of  the  parties  in  Illinois, 
and  the  fact  that  the  accident  had  occurred  in 
the  state  of  Illinois,  and  that  a  law  of  the  state 
-of  Illinois  limited  the  time  in  which  actions  for 
personal  injuries  mi^ht  be  brought  to  two 
Tears  after  the  happenmg  thereof,  and,  there- 
fore, that  this  action  was  barred  by  said  stat- 
ute. Upon  the  trial,  after  the  plaintiff's  evi- 
dence had  been  introduced,  a  peremptory  non- 
suit was  granted.  It  appeared  by  the  evidence 
that  at  the  time  of  the  accident,  and  for  some 


time  prior  thereto,  the  plaintiff  was  employed 
by  the  defendant  in  its  rolling  mill,  and  that 
his  particular  business  was  to  oil  a  machine 
called  the  "bloom  rolls."  This  was  a  large, 
heavy  machine,  standlnff  8  feet  or  more  high 
from  the  floor,  operated  by  steam  power,  and 
having  upon  one  side  a  series  of  cogwheels 
meshS  into  each  other.  It  appeared  by  the 
evidence  that  at  intervals  a  section  of  the  floor 
at  the  side  of  this  machine,  close  to  the  series 
of  cogwheels,  had  to  be  removed  in  order  to 
put  in  new  rolls.  It  further  appears  that  this 
removal  of  the  floor  was  done  by  a  separate 
gang  of  workmen,  called  the  "sailor  gang," 
and  that,  after  the  replacing  of  the  rolls,  the 
floor  was  put  down  again  by  another  gaiig  of 
workmen,  called  the  "carpenter  gang."  Each 
of  these  gangs  worked  under  a  separate  fore- 
man. The  evidence  tends  to  show  that  plain- 
tiff had  nothing  to  do  with  either  the  taking 
up  or  the  putting  down  of  the  floor,  or  with 
the  work  of  either  the  sailor  gang  or  the  car- 
penter gang.  The  plaintiff  testifies  that  at  the 
time  of  the  accident  he  was  about  to  oil  the 
part  of  the  machinery  near  the  cogwheels;  that 
he  stepped  upon  the  end  of  a  loose  plank  in 
that  part  of  the  floor  which  had  to  be  removed 
when  the  rolls  were  changed,  and  the  plank 
tipped  up,  thus  throwing  his  right  hand  into 
the  cogs,  and  seyering  it.  The  plaintiff's  ver- 
sion of  the  transaction  was  to  a  certain  extent 
corroborated  by  other  employees  who  testified 
to  seeing  the  loose  board  immediately  after  the 
accident.  It  appeared  by  the  evidence  that 
this  section  of  the  floor  had  been  taken  up,  and 
the  rolls  changed,  and  the  floor  relaid,  two  or 
three  days  before  the  accident  happened:  that 
plaintiff  was  one  of  a  ni^ht  crew,  working 
from  6  o'clock  in  the  evening  until  7  o'clock 
in  the  morning:  and  that  he  had  to  oil  the  ma- 
chine every  fifteen  minutes  or  so,  and  was 
obliged  to  walk  over  this  portion  of  the  floor 
where  the  plank  was  loose  every  time,  but  that 
he  had  not  noticed  that  the  plank  was  loose. 
The  accident  happened  just  before  7  o'clock  in 
the  morning.  The  plaintiff  also  offered  in 
evidence  the  following  decisions  of  the  supreme 
court  of  the  state  of  IlUoois:  Lake  Shore  d  M, 
S.  R.  Co,  v.  Hessions,  150  111.  546;  Lanark  v. 
Dougherty,  153  Dl.  165;  Wenona  Goal  Go.  v. 
Holmquist,  152  HI.  581;  LMy,  McN,  db  L,  v. 
Seherman,  146  111.  540;  PuUman  Palace  Car 
Co.  v.  Laack,  148  111.  342,  18  L.  R.  A.  215. 
At  the  close  of  the  evidence,  a  motion  for  non- 
suit was  granted,  and  judgment  was  rendered 
dismissing  the  complaint  upon  the  merits,  for 
the  following  reasons:  "First.  Because  it  ap- 
pears from  the  evidence  that  the  occurrence 
out  of  which  the  alleged  cause  of  action  arose 
took  place  in  the  state  of  Illinois,  and  not  in 
the  state  of  Wisconsin;  that  both  the  plaintiff 
and  defendant  were  at  the  time  of  such  occur- 
rence, ever  since  have  been,  and  now  are.  resi- 
dents of  the  state  of  Illinois,  and  not  of  the 
state  of  Wisconsin;  that  the  alleged  cause  of 
action  depends  upon  peculiar  rules  laid  down 


NoTS.— As  to  the  effect  of   the  oonstltutloDSl  I 
sruaranty  of  equal  privileges  and  immunities  upon 
.the  ri|(ht  of  citizens  to  bring  actions  in  courts  of  ' 
^4  L.  R.  A. 


other  states,  see  portion  of  iwU  to  Louisville  Safety 
Vault  k  T.  Co.  V.  Loulsviile  &  N.  R.  Co.  (Ky.)  14  L. 
R.  A.,  on  page  583. 
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by  tbe  courts  of  Illinois  which  do  not  prevail 
in  Wisconsin,  and  never  have  done,  and  which 
are  hostile  and  obnoxious  to  the  law  of  the 
state  of  Wisconsin,  as  interpreted  by  the  courts 
thereof;  and  that  this  court,  therefore,  in  this 
action,  is  called  upon  to  administer  tbe  laws  of 
the  state  of  Illinois,  which  it  has  no  jurisdiction 
to  do.  Second.  Because  the  plaintiff  has 
wholly  failed  to  show  by  evidence  any  negli- 
gence whatever  on  the  part  of  the  defendant 
which  caused  or  contributed  to  the  injuiy 
which  is  the  basis  of  the  action."  From  this 
judgment  tbe  plaintiff  appealed. 

Mr,  C.  H.  Van  Alstine,  with  Mr.  J. 
W.  Wefl^ner*  for  appellant: 

The  court  had  Jurisdiction  of  tbe  subject- 
matter  of  the  action. 

lAonard  v.  Sparki,  117  Mo.  103. 

An  action  for  a  personal  injury  is  a  transi- 
tory action,  and  when  tbe  cause  of  action 
arises  in  one  state,  the  action  may  be  brought 
in  another  state,  provided,  of  course,  jurisdic- 
tion of  the  ptirson  can  be  obtained. 

CurtiB  V.  Bradford,  88  Wis.  190;  Nrnce  v. 
Richmond  db  D,  B,  Co.  83  Fed.  Rep.  429; 
Ackerwn  v.  Erie  R.  Co.  31  N.  J.  L.  809;  Han- 
nibal d  St.  J.  R,  Co.  V.  Mahoney,  42  Mo.  467; 
Ma9on  V.  Warner,  81  Mo.  608;  Smith  v.  BuU, 

17  Wend.  328;  Gardner  v.  Thomas,  14  Johns. 
134,  7  Am.  Dec.  445;  LatouretU  v.  Clarke,  46 
Barb.  827;  Hoy  v.  Smith,  49  Barb.  360;  North- 
ern a  R.  Co.  V.  Seholl,  16  Md.  881;  RoHneon 
V.  Armstrong,  34  Me.  145;  BarreU  v.  Benja- 
min, 15  Mass.  864;  Tyson  v.  McOuineas,  26 
Wis.  656;  Swift  v.  James,  50  Wis.  540;  Me- 
Leod  V.  Connecticut  A  P.  Rivers  R.  Co.  58  Vt. 
727;  Peahody  v.  Hamilton,  106  Mass.  217; 
Denniek  v.  Central  R  Co.  108  U.  8.  11,  26  L. 
ed.  489;  Mostyn  v.  Fabrigas,  1  Cowp.  161. 

Whether  there  was  negligence  on  the  part  of 
the  defendant  was  a  question  for  the  jury. 

The  cause  of  action  having  arisen  in  Illinois, 
the  law  of  that  state  governs  the  right  and  the 
law  of  Wisconsin  governs  the  remedy.  The  com- 
mon-law duty  incumbent  upon  every  employer 
and  which  he  cannot  delegate  to  others  in 
such  manner  as  to  relieve  himself  from  the 
consequence  of  his  nonperformance,  is  to  fur- 
nish his  employee  a  reasonably  safe  place  in 
which  to  work,  and  to  use  proper  diligence  to 
keep  such  place  in  a  reasonably  safe  condition. 
The  failure  of  the  defendant  to  keep  the  place 
assigned  to  the  plaintiff  for  the  performance  of 
his  work  in  a  safe  condition  is  of  the  very  gist 
of  the  action. 

LUfby,  McN.  A  L.  v.  Scherman,  146  111.  541; 
PuUman  Palace  Car  Co.  v.  Laack,  148  111.  248, 

18  L.  R.  A.  215. 

The  court  can  say,  as  matter  of  law,  that  the 
injury  was  not  caused  by  the  negligence  of  a 
fellow  servant. 

Cfiicago  d  A.  R  Co.  v.  Kelly,  127  El.  637; 
Chicago,  B.  d  Q.  R.  Go.  v.  Young,  26  111.  App. 
115;  Lake  Erie  db  W.  R,  Co.  v.  Middleton,  46 
m.  App.  218;  North  Chicago  Rolling  Mill  Co. 
V.  Johnson,  lUmi.  57. 

The  law  of  Illinois  respecting  contributorv 
negligence,  as  proved  on  the  trial,  is  as  fol- 
lows: 

The  doctrine  of  comparative  negligence  as 
announced  in  the  earliest  cases  is  no  longer 
the  law  of  Blinois.  The  doctrine  announced 
1  L.  R.  A. 


in  the  later  decisions  requires  as  a  condition  of 
recovery  by  the  plaintiff  that  the  person  in- 
jured must  be  found  in  the  exercise  of  ordi- 
nary care  for  his  own  safety,  and  that  the  in- 
jury resulted  from  the  negligence  of  the  de- 
fendant. 

Lake  Shore  d  M,  S.  R  Co.  v.  Hessions,  150 
Dl.  546;  Lanark  v.  Dougherty,  158  111.  168; 
Wenona  Coal  Co.  v.  Holmquist,  152  lU.  681. 

Messrs.  Van  Dyke*  Van  Djrke  Sb  Car- 
ter»  for  respondent: 

The  courts  of  this  state  are  not  bound  abso- 
lutely to  take  jurisdiction  in  such  cases,  but 
they  are  vested  with  the  sound  discretion  to 
take  or  refuse  jurisdiction  according  to  the  cir- 
cumstances of  the  case. 

Gardner  v.  Thomas,  14  Johns.  134.  7  Am. 
Dec.  445;  Qre(U  Western  R.  Co.  v.  MiUer,  1» 
Mich.  805;  M<nris  v.  Missouri  P.  R.  Co.  78 
Tex.  17,  9  L.  R  A.  849. 

The  plaintiff  was  the  fellow  servant  of  the 
person  or  persons  who  failed  to  nail  or  fasten 
the  board,  to  the  tipping  of  which  he  attrib- 
utes bis  accident,  and  because  such  negligence 
was  the  negligence  of  the  fellow  servant,  as 
that  term  is  understood  and  construed  in  this- 
state,  the  plaintiff  could  not.  if  the  cause  of 
action  had  arisen  here,  recover  against  the  de- 
fendant. 

Cadden  v.  American  Steel  Barge  Co.  88  Wis. 
409;  mbert  v.  Hdaware  d  H.  Canal  Co.  121 
N.  Y.  207. 

If  there  is  one  common  general  object  to  be 
attained  by  the  two  servants,  it  is  immaterial 
that  the  immediate  object  of  their  work  is  dif- 
ferent. 

Smith,  Neg.  77 ;  Heine  v.  Chicago  d  N.. 
W.  R.  Co.  58  Wis.  526;  Fowler  v.  Chicago  d 
N.  W.  R.  Co.  61  Wis.  159;  Pease  v.  Chicago  d 
N.  W.  R.  Co.  Id.  163;  Mathews  v.  Case.  Id. 
491,  50  Am.  Rep.  151;  Kliegel  v.  Weisel  d  V. 
Mfg,  Co.  84  Wis.  149;  HwyerY.  American  Exp. 
Co.  82  Wis.  307;  Van  den  Heuvel  v.  National 
Furnace  Co.  84  Wis.  687;  Stutz  v.  Armour. 
Id.  623;  Blasinski  v.  Perkins,  77  Wis.  9; 
Johnson  V.  Ashland  Water  Co.  Id.  51;  Cor- 
coran V.  Delaware,  L.  d  W.  R.  Co.  126  N.  Y. 
673:  Stringham  v.  Hilton,  111  N.  Y.  188. 1  L. 
R.  A.  483:  Besel  v.  Nete  York  C.  d  H.  R  R 
Co.  70  N.  Y.  171;  Eraser  y.  Red  River  Lumber 
Co.  42  Minn.  520;  Ell  v.  Northern  P.  R  Co.  1 
N.  D.  386,  12  L.  R.  A.  97;  Buckley  v.  Gould 
d  C.  SUeer  Min.  Co.  14  Fed.  Rep.  888,  note 
H40;  Hoar  v.  Merritt,  62  Mich.  386;  EilUa  v. 
Faxon,  125  Mass.  485;  Quincy  Min.  Co.  v. 
Kills,  42  Mich.  34. 

Upon  the  question  of  how  far  the  courts  of 
one  state  will,  in  suits  brought  in  them  upon 
caases  of  action  arising  in  another  state  be- 
tween citizens  of  such  other  state,  and  depend- 
ing for  their  existence  upon  peculiarities  of 
the  laws  of  such  latter  state,  enforce  such  pe- 
culiar laws,  there  is  a  very  wide  and  irreconcil- 
able difference  of  opinion. 

The  decisions  seem  to  range  themselves  in 
three  principal  divisions.  First,  those  which 
hold  that  a  transitory  cause  of  action  arising 
in  one  state  under  its  laws  will  be  enforced  in 
any  other  state,  although,  as  between  her  own 
citizens  and  the  events  from  which  it  arose 
happening  within  her  own  borders  no  cause  of 
action  would  arise  which  her  courts  could 
recognize. 
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Denniek  y.  Central  R.  Co.  108  U.  S.  11,  26 
L.  ed.  439;  Herrick  v,  Minneapolis  db  8t.  L, 
B,  Co,  »1  Minn.  11,  47  Am.  Rep.  771. 

The  second  class  of  cases  lays  down  the  rule 
that  a  right  of  action  arising  at  the  common 
law,  or  under  a  statute  of  another  state  than 
that  in  whose  courts  it  is  sought  to  be  enforced, 
will  be  sustained,  if  such  latter  state  has  a  sim- 
ilar though  not  identical  statute,  so  that  if  the 
occurrence  out  of  which  it  arose  had  happened 
in  the  state  of  the  forum,  a  right  of  action 
would  also  have  arisen  from  it  there. 

Leonard  v.  Columbia  Steam  Nat.  Co.  84  N. 
Y.  48.  88  Am.  Rep.  491;  hotter  v.  Segal^S.  J.) 
84  Atl.  945:  Wooden  v.  Western  N.  F.  <fe  P.  E. 
Co.  126  N.  Y.  10, 18  L.  R  A.  468;  Knight  v. 
West  Jersey  R.  Co,  108  Pa.  250.  56  Am.  Rep. 
200;  Morns  v.  Chicago,  R.  L  <&  P,  R,  Co.  65 
Iowa,  727,  54  Am!  Rep.  89. 

The  third  class  of  cases  holds  that  no  action 
will  lie  in  one  slate  upon  a  right  of  action  aris- 
ing upon  a  statute  of  another  state. 

Anderson  v.  Milwaukee  db  St.  P.  R  Co,  87 
Wis.  821;  Texas  db  P,  R.  Co,  v.  Richards,  68 
Tex.  875;  RicJiardnon  v.  New  York  C.  R.  Co. 
98  Mass.  85;  Woodard  y.  Michigan  Southern 
4bN.l.  R.  Co.  10  Ohio  St.  121:  St.  Louis.  I. 
M.  dtS.R.  Co.  V.  McCormick,  71  Tex.  660,  1 
L.  R.  A.  804;  Bdt  v.  Qulf,  C.  dt  S.  F.  R.  Co. 
4  Tex.  Ci7.  App.  281;  Buckles  v.  Ellers,  72 
Ind.  220,  87  Am.  Rep.  156;  Taylor  v.  Penn- 
wlvania  Co.  78  Ey.  848,  89  Am.  Rep.  244; 
WiUis  V.  Missotiri  P,  R.  Co.  61  Tex.  482,  48 
Am.  Rep.  801. 

If  this  were  an  action  based  upon  an  Illinois 
statute,  it  could  not  be  maintained  in  this  state. 

But  it  is  not  such  an  action  but  depends  upon 
the  common  law,  which  is,  theoretically,  at 
least,  the  same  wherever  it  exists  at  all.  And 
what  it  is.  one  court  has  as  much  right  to  de- 
termine as  another. 

Krogg  v.  Atlanta  dt  W.  P.  R.  Co.  77  Ga. 
202;  1  Kent,  Com.  470;  Normal  School  Dist. 
Bd.  o/Edu.  V.  Blodgett,  156  111.  441,  31  L.  R. 
A.  70;  Coburnv.  Harvey,  18  Wis.  148;  Hough 
V.  Texas  dk  P.  R.  Co.  100  U.  8.  218,  25  L.  ed. 
612;  Gardner  v.  Michigan  C.  R.  Co,  150  U.  S. 
858,  87  L.  ed.  1109;  New  York  C.  R.  Co.  v. 
Lockwood.  84  U.  S.  17  Wall.  857,  21  L.  ed.  827; 
Myriek  v.  Michigan  C.  R.  Co.  107  U.  S.  102. 
27  L.  ed.  825;  Lake  Shore  dt  M.  S.  R.  Co.  v. 
Prentice,  147  U.  S.  101.  37  L.  ed.  97;  Balti- 
more dt  0.  R.  Co,  V.  Baugh,  149  U.  8.  868,  87 
L.  ed.  772. 

Winslow*  J.,  delivered  the  opinion  of  the 
court: 

Two  important  questions  arise  in  this  case, 
viz.:  (1)  Whether  the  court  could,  in  its  discre- 
tion, dismiss  the  case  because  the  parties  were 
both  residents  of  the  state  of  Illinois,  and  be- 
cause the  cause  of  action  arose  in  the  state  of 
Illinois,  jurisdiction  of  the  person  of  the  defend- 
ant having  been  obtained  within  this  state; 
(2)  if  the  court  could  not  dismiss  the  case  for 
this  reason,  then  whether  the  evidence  of  the 
plaintiff  was  sufficient  to  entitle  him  to  have 
the  case  submitted  to  the  jury  upon  the  merits. 
These  questions  will  be  considered  in  the  or- 
der indicated. 

This  is  an  action  to* recover  damages  for  in- 
juries to  the  person.  It  is  therefore  purely  a 
transitory  action,  and  the  principle  that  the 
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courts  of  this  state  have  jurisdiction  to  enter- 
tain such  an  action,  although  the  cause  arose 
in  Illinois  and  the  parties  are  residents  of  Illi- 
nois, is  unquestioned.  Curtis  v.  Bradford,  38 
Wia  190.  A  court  of  this  slate  would  even 
have  jurisdiction  of  a  transitory  action  of  this 
nature  where  it  arose  in  a  foreign  country,  or 
on  the  high  seas,  and  both  parties  to  the  action 
were  aliens,  provided  jurisdiction  of  the  person 
could  be  obtained.  Gardner  v.  Thomas,  14 
Johns.  184,  7  Am.  Deo  445;  Johnson  v.  Dal- 
ton,  1  Cow.  548, 18  Am  Dec.  564;  Great  West- 
ern R.  Co.  V.  MUler,  19  Mich.  312.  But  while 
it  is  held  that  a  court  has  jurisdiction  and  may 
administer  relief  in  an  action  between  aliens 
brought  upon  a  cause  of  action  arising  in  for- 
eign lands,  it  is  also  held  that  there  is  a  certain- 
discretion  which  may  be  used  by  the  court  in 
entertaining  such  actions,  and  that  the  court 
may  dismiss  such  an  action  if,  for  any  reason. 
it  seems  improper  to  take  jurisdiction.  In  the 
present  case  it  is  practically  claimed  by  defend- 
ant that  this  rule  applies  to  such  an  action  as- 
the  present;  in  other  words,  that  citizens  of 
another  state  of  this  Union  are  to  be  treated  in 
the  courts  of  this  state  precisely  as  if  they  were- 
aliens,  and  that  a  cause  of  action  arising  in  an- 
other state  is  to  be  treated  as  though  it  arose  in 
a  foreign  country;  and  this  really  is  the  first 
question  to  be  settled. 

It  is  provided  by  the  Constitution  of  the  Unit- 
ed States  (^  2,  art.  4)  that  "the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  states." 
The  first  attempt  at  a  comprehensive  definition 
of  this  clause  of  the  Federal  Constitution  seems- 
to  be  made  in  the  case  of  Corfleld  v.  Coryell,  4 
Wash.  C.  C.  371,  where  Mr.  Justice  Washing- 
ton, referring  to  this  section  of  the  Constitu- 
tion, says:  "**The  inquiry  is.  What  are  the 
privileges  and  immunities  of  citizens  in  the 
several  states?  We  feel  no  hesitation  in  con- 
fining these  expressions  to  those  pririleges  and 
immunities  which  are  in  their  nature  funda- 
mental, which  belong  of  right  to  the  citizens- 
of  all  free  governments,  and  which  have  at  all 
times  been'enjoyed  by  the  citizens  of  the  sev- 
eral states  which  compose  this  Union,  from  the 
time  of  their  becoming  free,  independent,  and 
sovereign.  .  .  .  They  may,  however,  be 
all  comprehended  under  the  following  general 
heads:  Protection  by  the  government;  the  en- 
joyment of  life  and  liberty,  with  the  right  to> 
acquire  and  possess  property  of  every  kind 
and  to  pursue  and  obtain  happiness  and  safety, 
subject,  nevertheless,  to  such  restraints  as  the 
government  may  justly  prescribe  for  the  gen- 
eral good  of  the  whole.  The  right  of  a  citizen 
of  one  state  to  pass  through  or  to  reside  in  any 
other  state,  for  purposes  of  trade,  agriculture, 
professional  pursuits,  or  otherwise;  to  claim 
the  benefit  of  the  writ  of  habeas  corpus;  to  in- 
stitute and  maintain  actions  of  any  kind  in  the- 
courts  of  the  state;  to  take,  hold,  nnd  dispose 
of  property,  either  real  or  personal;  and  an  ex- 
emption from  higher  taxes  and  impositions 
than  are  paid  by  the  other  citizens  of  the  state, 
—may  be  mentioned  as  some  of  the  particular 
privileges  and  immunites  of  citizens  which  are 
clearly  embraced  by  the  general  description  of 
privileges  deemed  to  be  fundamental."  The- 
subject  was  again  considered  in  Ward  v.  Mary- 
land, 79  U.  S.   12  Wall.  418,  20  L.  ed.  449,. 
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where  it  is  said  by  Mr.  Justice  Clifford,  who 
wrote  the  opinion  in  that  case,  referring  to  the 
words  *' privileges  and  immunities"  In  this 
isection:  "Beyond  doubt,  those  words  are 
words  of  very  comprehensive  meaning,  but  it 
will  be  sufficient  to  say  that  the  clause  plainly 
and  unmistakably  secures  and  protects  the 
ri^bt  of  a  citizen  of  one  state  to  pass  into  any 
ouer  state  of  the  Union  for  the  purpose  of  en- 
gaging in  lawful  commerce,  trade,  or  business, 
without  molestation:  to  acquire  persona]  prop- 
•erty;  to  take  and  hold  real  estate;  to  maintain 
actions  in  the  courts  of  tbe  state;  and  to  be  ex- 
-empt  from  any  higher  taxes  or  excises  than 
are  imposed  by  the  state  upon  its  own  citizens." 
In  referring  to  the  same  subject  in  Paul  v. 
Virginia,  "S  U.  S.  8  Wall.  168,  19  L.  ed.  857, 
Mr.  Justice  Field,  in  the  opinion  of  the  eourt, 
after  defining  the  object  of  the  constitutional 
provision  in  question  in  quite  similar  terms, 
very  aptly  says:  ''It  has  been  justly  said  that 
no  provision  in  the  Constitution  has  tended  so 
strongly  to  constitute  the  citizensof  the  United 
States  one  people  as  this."  These  decisions 
are  all  referred  to  with  approval  in  the  opinion 
•of  the  Supreme  Court  of  the  United  States  in 
the  8laygfiter-IIou9e  Ckuei,  83  U.  S.  16  Wall. 
^6,  21  L.  ed.  894.  See,  on  this  same  subject, 
the  followiog  cases,  which  are  in  harmony 
with  the  cases  Just  quoted;  Lemmon  v.  People, 
20  N.  Y.  608;  Camphell  v.  Morris,  8  Harr.  & 
McH.  535.  A  case  almost  identical  in  its  facts 
with  the  case  before  us  is  the  case  of  Cofrode 
V.  Gartner,  79  Mich.  382,  7  L.  R.  A.  511, 
where  this  provision  of  the  Constitution  of  the 
United  states  is  directly  construed  as  guaran- 
teeing the  right  to  a  citizen  of  another  state  to 
bring'  suits  in  the  state  of  Michigan  in  any 
<;ase  where  a  citizen  of  Michigan  was  entitled 
to  bring  such  suit.  Indeed,  we  have  been  re- 
ferred to  no  cases  holding  the  contrary  of  this 
proposition,  except,  possiblv.  the  case  of 
MorrU  v.  Missouri  P.  R.  Co.  78  Tex.  17.  9  L. 
R.  A.  349,  where  it  was  held  that  a  Texas 
<!ourt  might  refuse  to  take  jurisdiction  of  an 
action  bet^^een  a  Choctaw  Indian  and  a  resi- 
dent of  another  state,  founded  upon  a  cause  of 
action  accruing  in  another  state.  We  do  not, 
however,  reganl  this  case  as  of  value  as  author- 
ity on  this  (question,  because  it  was  held  to 
be  a  local  action,  and  not  transitory.  If  this 
was  the  case,  of  course  the  courts  of  Texas 
•could  not  entertain  it.  whatever  the  citizenship 
of  the  parties.  Therefore,  what  is  said  at  the 
•close  of  the  opinion  with  regard  to  the  power 
of  dismissing  the  case  on  account  of  the  resi- 
dence of  the  parties  is  obiter.  Moreover,  the 
question  of  the  rights  of  a  citizen  of  another 
state  under  the  Constitution  could  hardly  arise 
in  a  case  where  the  plaintiff  was  a  member  of 
an  Indian  tribe,  and  consequently  not  a  citizen 
of  any  state.  We  are  entirely  satisfied  that 
one  of  the  ** privileges  and  immunities"  re- 
ferred to  in  the  constitutional  provision  is  the 
right  to  bring  and  maintain  an  action  in  the 
courts  of  the  state.  Any  citizen  of  this  state 
may  bring  an  action  in  the  circuit  court  of  this 
state  upon  a  transitory  cause  of  action  arising 
in  another  state,  and  against  a  citizen  of  an- 
other state,  provided  he  can  obtain  jurisdiction 
of  the  person  of  the  defendant  in  this  state. 
This  is  one  of  the  rights  guaranteed  him  under 
our  Constitution  and  laws.  If  the  words  "privi- 
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leges  and  immunities"  in  the  constitutional 
clause  in  question  refer  to  the  right  to  main- 
tain actions,  then  a  resident  of  another  state 
has  the  same  right  to  bring  an  action  in  the 
courts  of  this  state  upon  a  cause  of  action 
arising  in  another  state,  and  against  a  citizen 
of  another  state,  that  a  citizen  of  this  state  has. 
because  the  Constitution  guarantees  him  the 
same  right  as  a  citizen  of  this  state.  We  en- 
tirely approve  the  doctrine  held  by  the  supreme 
court  of  Michigan  in  Cofrode  v.  Gartner, 
supra,  and  therefore  hold  that  the  trial  court 
could  not  dismiss  this  action  merely  because 
the  parties  were  both  citizens  of  Illinois,  and 
the  cause  of  action  arose  in  Illinois. 

Tbe  question  then  arises  whether  the  court 
was  right  in  dismissing  the  case  on  the  merits, 
either  because  no  cause  of  action  was  proved, 
or  on  account  of  the  supposed  conflict  of  the 
laws  of  Illinois  and  Wisconsin.  This  court 
has  held,  as  we  have  seen,  that  an  action  to 
recover  for  personal  injuries  negligently  in- 
flicted in  another  state  is  a  transitory  action, 
and  is  triable  in  the  courts  of  this  state,  pro- 
vided jurisdiction  of  the  person  is  obtained. 
Curtis  V.  Bradford,  supra.  This  doctrine  is 
in  accord  with  the  decisions  everywhere, 
and  it  is  unnecessary  to  cite  authorities.  An- 
other rule  has  been  applied,  however,  by  some 
of  the  decisions,  with  regard  to  actions  founded 
on  a  statute  of  another  state  where  such  stat- 
ute is  inconsistent  with  the  law  of  the  forum. 
Thus,  it  has  been  held  bv  this  court  in  Ander- 
son V.  Mihoaukee  <fc  St,  P.  R.  Co.  37  Wis.  831, 
that  the  courts  of  this  state  will  not  enforce  a 
cause  of  action  arising  in  Iowa  under  a  statute 
of  that  state  making  an  em  plover  liable  to  his 
employee  for  injuries  suffered  by  reason  of  tbe 
negligence  of  his  fellow  servant,  because  it  was 
the  settled  law  of  this  state  at  that  time  that 
such  an  action  would  not  lie.  For  cases  hold- 
ing similar  doctrine,  see  Story.  Confl.  L.  8th 
ed.  p.  R44,  §  625,  note  a;  Richardson  v.  Ifew 
York  C  R.  Co.  98  Mass.  85.  This  doctrine  has 
been  substantially  disapproved  by  the  Supreme 
Court  of  the  United  States,  and  by  some  other 
courts.  Denniek  v.  Central  R,  Co.  103  U.  S. 
11,  26  L.  ed.  489;  Herrick  v.  Minneapolis  <& 
St.  L.  R.  Co.  31  Minn.  11,  47  Am.  Rep.  771. 
The  question,  however,  does  not  arise  in  this 
case,  and  hence  it  is  unnecessary  to  consider 
upon  which  side  the  weight  of  reason  and  au- 
thority preponderates.  The  present  action  is 
not  founded  upon  any  statute  of  one  state  not 
existing  in  others,  but  upon  certain  funda- 
mental and  well-settled  principles  of  the  com- 
mon law  which  prevail  in  most  states  of  tbe 
Union.  The  principles  involved  are,  briefly: 
(1)  Ordinary  negligence  by  one  person,  proxi- 
mately causing  personal  injury  to  another,  to 
whom  the  first  owes  a  duty  of  care,  raises  a 
right  of  action  in  the  person  injured.  (8)  In 
order  to  recover  for  such  injuries,  the  injured 
person  must  himself  have  been  in  the  exercise 
of  ordinary  care  at  the  time  of  the  injury. 
(8)  A  servant  cannot  recover  damages  of  his 
master  for  injuries  caused  solely  by  the  negli- 
gence of  his  fellow  servant.  (4)  When  the 
master  undertakes  to  furnish  the  servant  a 
place  to  work,  with  the  preparation  of  which 
place  the  servant  has  nothing  to  do,  then  it  is 
the  master*s  duty  to  furnish  a  reasonably  safe 
place  to  work,  and  this  duty  cannot  be  delegat- 
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•ed;  and  the  servant  who  prepares  such  place 
for  work  is  not,  in  the  eye  of  the  law,  a  fellow 
servant  with  the  other.  These  principles  are 
well  established  in  this  state,  and  the  decisions 
of  the  supreme  court  of  Illinois  oifered  in  evi- 
dence on  the  trial  show  that  they  are  recog- 
nized in  that  state.  Lake  Shore  4b  M,  S. 
R  Co,  v.  Ilesnons,  150  Dl.  546;  Pullman 
Palace  Car  Co.  v.  Laaek,  148  111.  242,  18 
L.  R.  A.  215;  Libby,  MeN.  A  L.  v.  SchmAan, 
146  111.  540.  Now,  the  complaint  in  the  pres- 
ent case  clearly  states  a  cause  of  action  under 
the  common  law  for  negligence,  and  the  plain- 
tiff's evidence  was  sufficient  to  go  to  the  jury 
under  the  foregoing  principles  of  the  common 
law,  recognized  alike  in  both  states.  The  evi- 
dence, in  brief,  tended  to  show  that  the  floor 
upon  which  the  plaintiff  tripped  was  a  place 
for  him  to  work  in,  with  the  preparation  of 
which  he  had  no  duty  to  perform.  If  this  was 
so.  then,  under  the  principles  laid  down  in 
Cadden  v.  American  Steel  Barge  Co,  88  Wis. 
409,  and  Libby,  McN.  d  L.  v.  Seherman,  146 
111.  540,  we  think  the  "carpenter  gang,"  whose 
duty  it  was  to  replace  the  planks,  were  not  fel- 
low servants  of  the  plaintiff.  If  they  were  not 
fellow  servants,  but  were  simply  discharging 
•a  duty  of  the  master,  then,  if  they  left  the 
plank  in  question  loose,  and  the  plaintiff, 
without  contributorv  negligence,  suffered  in- 
jury thereby,  their  failure  was  failure  of  the 
master,  under  the  principles  settled  in  the  last- 
named  cases. 

We  are  not  to  be  understood  as  attempting  in 
advance  to  lay  down  rules  for  the  retrial  of  this 
case.  We  have  proceeded  thus  far  in  the  dis- 
cussion of  certain  fundamental  principles  of 
the  law  of  negligence  for  the  purpose  simply 
of  showing  that  upon  these  questions,  which 
are  the  leading  and  important  questions  in  this 
case,  the  law  as  expounded  by  the  courts  of 
last  resort  in  both  states  is  in  substantial  ac- 
cord. The  case,  then,  is  this:  A  transitory 
cause  of  action  arose  and  became  vested  in  Illi- 
nois, under  the  principles  of  the  common  law 
recognized  in  both  Illinois  and  Wisconsin  alike; 
and  the  question  is.  Can  it  be  prosecuted  to  judg- 
ment in  the  courts  of  Wisconsin,  jurisdiction 
of  the  person  having  been  obtained?  We  are 
clearly  of  the  opinion  that  there  can  be  but  one 
answer  to  this  question,  and  that  in  the  affirm- 
ative. It  is  said,  however,  that  there  are 
some  differences  in  the  law  as  administered  in 
the  two  states  with  reference  to  the  question 
of  whether  a  person  employed  by  the  same 
master  is  a  fellow  servant  or  a  vice  principal, 
and  that  in  this  respect  the  laws  of  Illinois  are 
more  favorable  to  the  plaintiff  than  those  of 
Wisconsin.  Upon  this  basis  the  trial  court 
held  that  the  case  depended  upon  principles  of 
law  which  are  obnoxious  to  the  law  of  this 
state,  and  that  it  had  no  jurisdiction  to  admin- 
ister the  law  of  Illinois.  It  is  well  known  that 
courts  are  frequently  called  upon  to  administer 
«nd  enforce  the  laws  of  another  state.  Doubt- 
less, upon  the  trial  of  this  case  the  plaintiff's 
right  of  action  will  depend  upon  the  law  of 
Illinois  as  it  shall  be  shown  to  be.  There  is  no 
inherent  difficulty  in  finding  out  or  applying 
the  legal  principles  governing  the  cause  of  ac- 
tion in  Illinois  when  the  accident  happened. 
The  same  objection  was  made  in  the  case  of 
WaUh  V.  iVtfttJ  YorkdtN,  E,  R.  Co.  160  Mass. 
34  L.R.  A. 


671,  and  was  overniled.  We  fully  agree  with 
what  was  there  said  by  Holmes,  J.,  in  the 
opinion  of  the  court:  ''As  between  the  states 
of  this  Union,  when  a  transitory  cause  of  ac- 
tion has  vested  in  one  of  them  under  the  com- 
mon law  as  there  understood  and  administered, 
the  mere  existence  of  a  slight  variance  of  view 
in  the  forum  resorted  to,  not  amounting  to  a 
fundamental  difference  of  policy,  should  not 
prevent  an  enforcement  of  the  obligation  ad- 
mitted to  have  arisen  by  the  law  which  gov- 
erned the  conduct  of  the  parties."  Thus  far 
we  go  in  the  present  case,  and,  going  thus  far, 
we  hold  that  the  trial  court  should  have  enter- 
tained and  tried  the  case.  As  to  the  form  of 
the  remedy,  the  conduct  of  the  trial,  and  the 
rules  of  evidence,  the  law  of  the  forum  would 
unquestionably  prevail. 

An  Illinois  statute  of  limitations  was  set  up 
in  the  answer  as  a  defense,  btit  the  statute 
was  not  offered  in  evidence.  Consequentlv 
the  question  as  to  its  effect  upon  the  plaintiff  s 
cause  of  action  in  this  suit  was  not  before  the 
court  below,  is  not  before  us,  and  hence  is  not 
decided. 

Judgment  reeeraed,  and  action  remanded  for 
a  new  trial. 

Cassoday-t  Ch.  J.,  concurring: 
I  fully  concur  in  the  reversal  of  the  judg- 
ment in  this  case,  and  much  that  is  contained 
in  the  opinion  of  my  Brother  Winslow.  The 
only  question  I  desire  here  to  consider  is  as  to 
whether  the  plaintiff  has  the  absolute  right  to 
bring  and  maintain  this  action  under  the  clause 
of  the  Constitution  of  the  United  States  which 
declares  that  ''the  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities  of 
citizens  in  the  several  states."  §  2,  art.  4.  The 
only  case  cited  by  counsel,  or  which  any  of  us 
have  been  able  to  find,  so  holding  in  a  case 
similar  to  this,  is  Cofrode  v.  Gartner,  79  Mich. 
332,  7  L.  R.  A.  511,  and  in  that  case  Mr.  Jus- 
tice Campbell  dissented.  Besides,  that  was  a 
proceeding  by  mandamus  to  compel  the  court 
to  entertain  a  case  arising  under  a  contract  for 
the  construction  of  a  railroad  in  Michigan. 
That  case  was  decided  after  Mr.  Justice  Cooley 
had  left  the  bench.  According  to  that  learned 
author,  the  precise  meaning  of  '^privilegesand 
immunities"  is  not  as  yet  very  concisely  set- 
tled. Cooley,  Const.  Lim.  6th  ed.  490.  The 
Supreme  Court  of  the  United  States  (the  final 
arbiter)  has  not,  it  would  seem,  determined  the 
precise  question  suggested,  although  that  court 
has  many  times  considered  the  clause  of  the 
Constitution  mentioned.  Mr.  Story  says:  "The 
intention  of  this  clause  was  to  confer  on  them 
[citizens],  if  one  may  so  say,  a  general  citizen- 
ship, and  to  communicate  all  the  privileges 
and  immunities  which  the  citizens  of  the  same 
state  would  be  entitled  to  under  the  like  cir- 
cumstances." 2  Story,  Const.  §  1806.  Mr. 
Hare  says  "that  the  clause  in  question  adds 
nothing  to  the  rights  given  and  restraints  laid 
by  the  other  articles  of  the  Constitution,  except 
that  the  rules  made  by  each  state  with  regard 
to  the  citizens  of  her  sister  states  must  be  the 
same  as  those  which  she  imposes  on  her  own 
citizens."  1  Hare,  Const.  Law,  513.  In  Paul 
V.  Virginia,  75  U.  S.  8  Wall.  180,19  L.  ed.  360, 
Mr.  Justice  Field  said:  ''But  the  privileges 
and  immunities  secured  to  citizens  of  each  state 
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in  the  serera]  states,  by  the  proyirion  in  qaes- 
tion,  are  those  privileges  and  immunities  which 
are  common  to  the  citizens  in  the  latter  states, 
under  their  Constitution  and  laws,  by  virtue  of 
their  being  citizens.  Special  privileges  en- 
joyed by  citizens  in  their  own  states  are  not 
secured  in  other  states  by  this  provision.  It 
was  not  intended  by  the  provision  to  give  to 
the  laws  of  one  state  any  operation  in  other 
states.  They  can  have  no  such  operation  ex- 
cept by  the  permission,  express  or  implied,  of 
those  states."  The  definition  thus  given  was 
sanctioned  by  Mr.  Justice  Miller  in  the  SHavgh- 
ter-HouM  Gates,  83  U.  8. 16  Wall.  36.  21  L.  ed. 
894,  and  he  there  added:  "The  constitutional 
provision  there  alluded  to  did  not  create  those 
rights  which  it  called  privileges  and  immuni- 
ties of  citizens  of  the  states.  It  threw  around 
them  in  that  clause  no  security  for  the  citizen 
of  the  state  in  which  they  were  claimed  or  ex- 
ercised. Kor  did  it  profess  to  control  the 
power  of  the  state  governments  over  the  rights 
of  its  own  citizens.  Its  sole  purpose  was  to 
declare  to  the  several  states  that  whatever  those 
rights,  as  you  grant  or  establish  them  to  your 
own  citizens,  or  as  you  limit  or  qualify  or  im- 
pose restrictions  on  their  exercise,  the  same, 
neither  more  nor  less,  shall  be  the  measure  of 
the  rights  of  citizens  of  other  states  within  your 
jurisdicUon." 

Many  similar  expressions  have  emanated 
from  the  same  tribunal.  In  addition  to  the 
enforcement  of  the  criminal  laws  and  police 
regulations  as  to  persons  and  property  within 
the  state,  the  principal  functions  of  a  state 
government  would  seem  to  be  to  make 
and  enforce  laws  for  and  against  its  own 
citizens,  and  for  and  against  property  and 
rights  of  property  located  or  having  a  ntug 
therein.  The  party  to  such  a  controversy,  al- 
though a  nonresident  and  a  citizen  of  -another 
state,  undoubtedly  has  the  same  "privileges 
and  immunities"  as  a  party  who  is  a  citizen  of 
the  same  state ;  otherwise  the  administration 
of  the  law  would  be  partial  and  unjust.  But, 
in  my  judgment,  the  case  at  bar  does  not  come 
within  the  letter  or  spirit  of  the  constitutional 
guaranty  mentioned.  Since  this  state  has  no 
power  to  authorize  an  action  to  be  commenced 
and  maintained  bv  one  of  its  own  citizens 
against  another  of  its  own  citizens,  in  the 
courts  of  another  state,  in  respect  to  a  tort 
committed  in  this  state,  it  necessarily  follows 
that  the  courts  of  this  state  are  not  arbitrarily 
bound,  b^  the  constitutional  provision  quoted, 
to  entertain  jurisdiction  of  a  suit  commenced 
by  one  citizen  and  resident  of  Illinois  against 
another  citizen  and  resident  or  corporation  of 
Illinois,  when  the  only  controversy  is  in  re- 
gard to  a  tort  committed  in  Illinois,  unless 
that  clause  requires  this  state  to  grant  "priv- 
ileges and  immunities"  to  citizens  of  other 
states  which  it  has  no  power  to  grant  to  its 
own  citizens  "under  the  like  circumstances." 
This,  as  shown,  would  be  contrary  to  the  au- 
thorities cited.  To  avoid  such  an  anomaly, 
according  to  Mr.  Story,  the  wording  of  the 
corresponding  clause  in  the  old  Articles  of 
Confederation  was  purposely  changed  to  its 
present  form.  2  Story,  Const.  ^  1805.  Ac- 
tions like  the  one  at  bar  are  generally  governed 
by  the  principles  of  interstate  comity.  Cooley, 
Const.  Lim.  6th  ed.  pp.  150,  151.  This  court 
S4  L.a  A. 


has  recently  not  only  recognized,  Init  sanc- 
tioned, such  principles  of  interstate  comity,  in 
an  opinion  by  Mr.  Justice  Pinney.  Oilman 
V.  Ketcham,  84  Wis.  60.  23  L.  R.  A.  52.  Thus, 
in  JVatianal  TeUph,  Mfg.  Co.  v.  Du  BoU,  165 
Mass.  117,  80  L.  R.  A.  628.  it  is  held  that  "to 
a  foreign  corporation  having  a  place  of  busi- 
ness here  and  suing  a  citizen  of  another  state, 
the  courts  of  equity  in  this  commonwealth  are 
not  open  as  matter  of  strict  right,  but  as  matter 
of  comity."  In  Smith  v.  Mutual  L,  In:  Co.  14 
Allen,  336,  it  was  held  that  "this  court  will 
not  entertain  jurisdiction  of  a  bill  in  equity 
brought  by  a  citizen  of  Alabama,  who  has 
never  lived  here,  against  an  incorporated  mu- 
tual life  insurance  company  of  New  York,, 
seeking  to  restore  him  to  his  rights  under  a 
policy  issued  by  the  defendants  in  New  York 
upon  his  life,  he  having  failed  to  pay  the 
premiums  required  by  the  terms  of  the  policy,, 
although  the  defendants  transact  business  in 
this  commonwealth,  and  have  appointed  an 
agent  resident  here  upon  whom  all  lawful 
processes  against  the  company  may  be  served." 
To  the  same  effect,  Bank  of  North  America  v. 
Bindge,  154  Mass.  208,  18  L.  R.  A.  56;  Kim- 
ball V.  8t,  Louis  A  8.  F.  B.  Co.  157  Mass.  7; 
Benier  v.  Hurlbut,  81  Wis.  24,  14  L.  R.  A. 
562.  Numerous  other  cases  might  be  cited  to 
the  same  effect.  It  may  be  conceded  that  an 
action  for  a  tort  to  the  person  may  generally 
be  maintained  in  any  jurisdiction  in  which  the 
defendant  can  be  legally  served  with  process. 
It  seems  to  be  essential,  however,  that  the 
wrong  complained  of,  altnough  actionable  ac- 
cording to  tne  law  of  the  state  where  the  action 
is  brought,  should  also  be  actionable  according 
to  the  law  of  the  state  or  country  in  which  it 
occurred  or  was  committed.  Dicey,  Confl.  L. 
667,  and  cases  there  cited.  In  actions  at  com- 
mon law  this  identity  or  similarity  of  law  is> 
assumed  to  exist  in  the  absence  of  reasons  to 
the  contrary.  Id.,  citing  Walsh  v.  New  York 
&  N.  E.  B.  Co.  160  Mass.  571.  In  statutory 
actions  it  is  held  that  "if  the  foreign  law  is  a 
penal  statute,  or  if  it  offends  our  own  policy,, 
or  is  repugnant  to  justice  or  to  good  morals,, 
or  is  calculated  to  injure  this  state  or  its  citi- 
zens, or  if  we  have  not  jurisdiction  of  parlies 
who  must  be  brought  in  to  enable  us  to  give  a 
satisfactory  remedy,  or  if,  under  our  forms  of 
procedure,  an  action  here  cannot  give  a  sub- 
stantial remedy,  we  are  at  liberty  to  decline 
jurisdiction."  Biggins  v.  Central,  N.  E.  dbW, 
B.  Co.  155  Mass.  180,  and  cases  there  cited. 

In  considering  §  1  of  art.  4  of  the  Constitu- 
tion of  the  United  States.  Fuller,  Ch.  J.,  speak- 
ing for  the  majority  of  the  court,  said:  "The 
Constitution  did  not  mean  to  confer  any  new 
power  on  the  states,  but  simply  to  regulate  the 
effect  of  their  acknowledged  jurisdiction  over 
persons  and  things  within  their  territory." 
Cole  v.  Cunningham,  138  U.  S.  112,  83  L.  ed. 
541,  affirming  142  Mass.  47,  56  Am.  Rep.  657. 
He  then  said:  "The  intention  of  §  2  of  art  4 
was  to  confer  on  the  citizens  of  the  several 
states  a  general  citizenship,  and  to  communi- 
cate all  the  privileges  and  immunities  which- 
the  citizens  of  the  same  state  would  be  enti- 
tled to  under  the  like  circumstances,  and  this 
includes  the  right  to  institute  actions.  The 
fact  of  the  citizenship  of  Butler  and  Hayden 
did  not  affect  their  privilege  to  sue  in  Kew 
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York,  and  have  the  full  use  and  benefit  of  the 
-courts  of  that  state  in  the  assertion  of  their 
legal  riehts;  but,  as  that  fact  might  affect  the 
right  of  action  as  between  them  and  the  citi- 
zens of  their  own  state,  the  courts  of  New 
York  might  have  held  that  its  existence  put 
an  end  to  the  seizure  of  their  debtor's  property 
by  Butler,  Hayden,  &  Co.,  in  New  York.  If, 
however,  those  courts  declined  to  take  that 
view,  it  would  not  follow  that  the  courts  of 
Massachusetts  violated  any  privilege  or  im- 
munity of  Massachusetts'  own  citizens  in  ex- 
ercising their  undoubted  jurisdiction  over 
them."  The  learned  chief  justice  then  gjoes  on 
at  great  length,  and  shows  by  the  citation  of 
numerous  aa  judications  that  since  the  litigants 
were  both  citizens  of  Massachusetts,  and  sub- 
ject to  the  jurisdiction  of  its  courts,  one  of 
them  might  be  restrained  from  prosecuting  an 
action  previously  commenced  in  New  York  to 
collect  a  debt  by  garnishment  therein.  The 
opinion  is  replete  with  learning  and  authori- 
ties to  the  effect  that,  where  both  parties  to 
the  controversy  are  citizens  and  residents  of 
the  same  state,  one  may  restrain  the  other  from 
prosecuting  a  suit  against  him  in  some  other 
.state,  and  in  fraud  of  the  laws  of  the  state 
where  they  both  reside.    If  the  Constitution 


of  the  United  States  gives  to  every  party  to  a 
transitory  action  the  absolute  right  to  com- 
mence and  maintain  the  same  in  any  state  of 
the  Union  where  he  can  get  service  on  the  de- 
fendant, then  it  is  difficult  to  perceive  upon 
what  theory  they  can  be  restrained  from  exer- 
cising such  constitutional  right.  In  several 
of  the  states  a  nonresident  is  required  by  stat- 
ute to  give  security  for  costs  as  a  condition 
precedent  to  commencing  or  maintaining  a 
suit,  when  no  such  requirement  is  made  of  a 
resident  plaintiff;  and  the  validity  of  such  stat- 
utes have  been  sustained.  Reno,  Non-Resi- 
dents,  pp.  44,  45.  If  such  authorities  are 
sound,  then  it  is  difficult  to  perceive  how  the 
right  to  bring  and  maintain  the  suit  can  be  re- 
garded as  an  absolute  constitutional  right.  If 
the  constitutional  clause  in  question  gave  to 
the  plaintiff  the  absolute  right  to  commence 
and  maintain  this  action,  then  it  would  seem 
that  the  state  courts  have  generally,  and  for  a 
century,  labored  under  a  ^rave  misapprehen- 
sion in  holding  that  jurisdiction  in  such  casea 
was  governed  by  the  principles  of  interstate 
comity. 

This  hasty  expression  of  opinion  is  merely 
to  indicate  the  grounds  on  which  I  differ  from 
the  opinion  filed. 
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1.   An  omission  in  a  copy  of  the  mittlmvui 

furnished  under  U.  8.  Rev.  Stat.  §  1008,  by  a  mar- 


shal to  the  warden  of  a  penitentiary,  when  it  is  a 
mere  derical  error  and  no  such  omission  exist-s 
in  the  original  mittimus  or  seotence,  does  not  en- 
title the  prisoner  to  his  release  on  habeas  corpus. 
8.  Cnmnlativeand  successive  sentences 
are  within  the  power  of  a  court  to  impose  at 
oommon  law,  and  they  may  be  imposed  by  Fed- 
eral courts  without  any  express  authority,  by  act 
of  Congress. 


NOTS.    Reduction  of  priMner^s  term  hy  aUowanee 
foroood  behavior, 

I.  Cowftitutionality  of  statutes  providing  therefor, 
n.  Construction  and  effect  of  statutes. 

a.  InoenerciL 

b.  Federal  cases. 

I.  Consiitutiondtilty  of  statutes  providing  therefor. 

There  Is  some  conflict  among  the  decisions  as  to 
the  validity  of  the  statutes  upon  this  subject,  but 
most  of  them  hold  that  the  legislature  may  oonstl- 
tutionelly  provide  for  good-time  credits,  or  deduc- 
tions from  the  sentences  of  prisoners  on  account 
of  good  conduct. 

different  objections  are  raised  against'the  valid- 
ity of  such  statutes.  One  is  that  they  infringe 
upon  the  governor's  pardoning  power.  But  this 
objection  is  not  sustained  by  most  of  the  courts 
that  have  considered  it.  Thus,  the  case  of  Com, 
Johnson,  v.  Hallo  way,  42  Pa.  440,  holds  that  such  a 
statute  does  not  infringe  upon  the  pardoning 
power,  although  the  court  regards  it  as  subject  to 
another  objection. 

So,  in  Ohio  the  provision  for  a  system  of  credits 
whereby  the  term  of  a  sentence  may  be  diminished 
which  Is  given  by  the  Ohio  act  of  March  24, 1884,  as 
ameDded  May  4, 1886, 1 7,  is  held  not  to  be  an  inter- 
ference with  the  pardoning  power  of  the  governor. 
State,  Atty.  Gen.,  y,  Peters,  43  Ohio  St.  (09. 

And  in  California  a  statute  providing  in  express 
64  L.  R.  A. 


terms  that  certain  credits  or  deductions  from  a 
term  of  Imprisonment  shall  be  allowed  for  good 
conduct,  without  requiring  any  action  on  the  part 
of  the  governor  for  this  purpose,  is  held  not  to  be 
unconstitutional  as  an  infringement  of  his  power 
to  pardon,  as  it  does  not  take  away  or  interfere 
with  such  power  in  any  way.  The  court  says  the 
statute  simply  fixes  the  term  of  imprisonment  in 
certain  cases  and  upon  certain  conditions,  and 
that  this  provision  enters  Into  and  becomes  a  part 
of  the  Judgment  of  the  court  below.  Ex  parte 
Wadleigh,  82  Cal.  518. 

dut  as  applied  to  persons  who  were  in  the  peni- 
tentiary at  the  time  of  the  passage  of  the  act,  it  is 
held  in  Tennessee  that  the  act  of  1885  (Acts  Ex. 
Sess.  p.  87),  allowing  good  time  to  convicts,  is  an  at- 
tempted exercise  of  the  pardoning  power  which  Is 
vested  alone  in  the  governor  under  the  Consti- 
tution, and  therefore  void.  State  v.  McClellan,  87 
Tenn.  52. 

As  to  the  claim  that  the  Ohio  act  providing  for 
parole  of  prisoners  and  giving  a  system  of  good- 
time  credits  is  retroactive,  and  therefore  unconsti- 
tutional so  far  as  it  affects  past  sentences,  the  court 
says,  in  State.  Atty.  Gen.,  v.  Peters,  supra,  that  the 
only  party  who  could  object  is  the  prisoner,  and  he 
cannot  where'lt  is  clearly  for  his  benefit;  and  that 
the  question  whether  a  case  might  not  possibly  arise 
in  which  the  personal  rights  of  the  prisoner  would 
be  infringed  need  not  be  considered  until  such  a 
case  does  arise. 
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8*  The  possibility  of  a  deduetloii  by 
gpood-tliiie  ereditSy  altbough  contingent  on 
the  oonduct  of  the  con  vict,  does  not  render  a  sen- 
tence so  indeflnite  or  uncertain  that  a  successive 
sentence  to  begin  on  the  expiration  of  the  for- 
mer will  be  Invalid. 

4.  A  consolidation  of  separate  indict- 
ments charging  definite  offenses  for  the  pur- 
poses of  trial  does  not  make  them  one  offense  so 
as  to  permit  but  one  sentence. 

5.  The  qnestlon  of  error  in  an  order 
consolidating  indictments  cannot  be  re- 
examined by  writ  of  habeas  corpus,  as  error  in 
that  respect  would  not  make  the  Judgment  and 
sentence  void  as  without  jurisdiction  and  author- 
ity. 

(July  8, 1898.) 

APPEAL  by  petitioner  from  a  judgment  of 
the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Ohio  denying  a  peti- 
tion for  habeas  corpus  to  release  petitioner 
from  custody  to  which  he  bad  been  committed 
under  a  sentence  for  using  the  postofflce  de- 
partment in  execution  of  schemes  to  defraud. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Before  Lurton,  Circuit  Judge,  and  Bea- 
erens  and  Clark,  District  Judges. 


Mr.  J.  D.  Brannan  for  appellant. 

Mr.  Harlan  Cleveland*  for  appellee: 

Relator  was  not  detained  or  required  to  be 
detained  by  virtue  of  any  warrant.  He  was 
detained  by  virtue  of  the  judgment  of 'the 
court,  and  that  judgment  was  a  sufficient  au- 
thority for  his  detention. 

People,  Trainar,  v.  Baker,  89  N.  Y.  460; 
Church,  Habeas  Corpus,  §  128. 

If  the  second  mittimus  will  not  hold  the 
petitioner,  the  third  one,  No.  1,  729,  would  im- 
mediately become  operative,  and  after  it 
No.  1,730,  and  so  on  to  the  end. 

Blitz  V.  United  States,  158  U.  S.  308.  38  L. 
ed.  725;  Gregory  v.  Queen,  15  Q.  B.  974.  |SE^ 

llClark,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

Ei^ht  indictments  were  returned  against 
petitioner,  Howard,  in  the  district  court  of  the 
United  States  for  the  eastern  division  of  the 
western  district  of  Tennessee,  charging  him 
with  violations  of  §  5480  of  the  Revised  Stat- 
utes of  the  United  States  in  the  use  of  the  post- 
offlce establishment  of  the  United  States  in  the 
execution  of  schemes  to  defraud.  The  docket 
numbers  of  the  cases  were  1,727,  1,728,  1,729. 
1,730,  1.731,   1,782.  1,758,  and  1.759,  respec- 


Anotber  objection  raised  to  such  statutes  is  that 
they  infringe  upon  the  province  of  the  Judiciary. 

But  while  the  courts  are  usually  given  a  discretion 
as  to  fixing  a  sentence  between  the  maximum  and 
the  minimum  penalty,  or  between  alteruatlve  pen- 
alties, it  is  said  by  the  supreme  court  of  Ohio  that 
this  may  be  taken  away  without  infringring  upon 
the  exclusive  power  of  the  Judiciary.  State,  Atty. 
Geo.,  V.  Peters,  43  Ohio  St.  e^. 

This  was  decided  in  upholding  the  Ohio  act  ol 
March  Si,  1884,  as  amended  May  4, 1886,  providing 
for  a  system  of  merit  and  demerit  accounts  and 
deductions  from  sentences  for  good  conduct  (as 
well  as  for  a  parole  of  convicts  and  also  for  inde- 
terminate sentences  under  which  the  prisoner  must 
serve  at  least  the  minimum  term  provided  by  law. 
and  cannot  be  held  longer  than  the  maximum 
term  so  provided,  leaving  the  termination  of  the 
sentence  within  those  limits  to  the  board  of  mana- 
gers). The  court  says:  "It  marks  a  new  experi- 
ment in  the  management  and  discipline  of  prison- 
ers, whether  serving  under  fixed  or  indeterminate 
sentences.  It  is  evidently  prompted  by  a  desire  to 
reform  as  well  as  to  punish,  to  make  better  those 
under  sentence  as  well  as  to  protect  society." 
The  court  proceeds  to  say:  '"Whether  this  legisla- 
tion is  widely  adapted  to  that  end,  or  whether  it  is 
practicable,  it  is  not  the  province  of  this  court  to 
determine.*^ 

But,  on  the  other  hand,  the  Pennsylvania  act  of 
May  1.  1861,  providing  for  a  graduated  deduction 
from  a  term  of  imprisonment  in  the  state  peniten- 
tiary as  a  reward  for  good  conduct,  is  held,  in  Com.. 
Johnson,  v.  HfaUoway,  42  Pa.  446,  to  be  unconstitu- 
tional as  Interfering  with  Judgments  of  the  Judi- 
ciary, although  the  court  does  not  regrard  It  as  an 
infringement  on  the  governor's  pardoning  power. 
The  court  says:  "'From  what  Judicial  sentence 
may  not  the  legislature  direct  'deductions*  to  be 
made  if  this  act  be  constitutional?  What  they 
may  do  indirectly  they  may  do  directly.  If  they 
may  authorize  boards  of  inspectors  to  disregard 
Judicial  sentences  why  may  they  not  repeal  them 
as  fast  as  they  are  pronounced  and  thus  assume  the 
highest  Judicial  functions?'*  Further  on  the  court 
says:  '*In  respect  to  one  of  the  relators  who  was 
convicted  and  sentenced  before  the  law  was  passed, 
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it  is  considered  very  clear  that  it  is  a  legislative  Im- 
pairing of  an  existing  legal  Judgment.  But  is  it 
not  equally  so  In  respect  to  him  who  was  sentenced 
since  the  date  of  the  act?  The  court  could  not  have 
taken  the!  act  into  account  in  measuring  the  sen- 
tence because  they  could  not  know  how  many  days 
of  abatement  the  prisoner  would  earn."  It  should 
be  said,  however,  that  the  Judges  were  not  all 
agreed  on  this  point,  and  that  the  decision  was 
rested  also  on  other  and  Independent  ground. 

As  to  the  parole  of  prisoners,  see  People  v.  Cum- 
mings  (Mich.)  14  L.  R.  A.  886,  and  note. 

The  right  of  a  convict  to  a  prescribed  reduction 
from  his  sentence  upon  compliance  with  the  rulea 
of  the  prison,  which  is  given  under  2  How.  Stat 
(Mich.)  S  9704,  is  one  of  which  he  cannot  be  de- 
prived, and  the  act  of  189a,  the  effect  of  which  is  to 
deprive  a  person  sentenced  under  the  prior  statute 
of  this  right  in  part  by  reducing  the  amount  of  his 
credits,  is  to  that  extent  an  ex  post  facto  law,  be- 
cause its  effect  Is  to  increase,  and  not  to  mitigate, 
his  punishment.  Therefore  the  prisoner  is  entdiled 
to  credit  upon  the  basis  of  the  statute  under  which 
he  was  sentenced.    Re  Canfleld,  98  Mich.  644. 

II.  Congtrtustion  aand  effect  of  statutes. 

a.  In  general 

Independently  of  any  constitutional  objection, 
the  Pennsylvania  act  of  May  1, 1881,  is  construed  as 
evidently  meant  to  give  the  inspectors  a  measure 
of  discretion  by  conferring  upon  them  power  and 
authority  to  discharge,  without  expressly  enjoin- 
ing the  duty,  and  as  in  the  exercise  of  that  discre- 
tion they  had  declined  to  discharge  the  relators, 
and.  Indeed,  to  execute  the  law,  the  court  said: 
*'We  will  not  overrule  their  reasons  nor  control 
their  discretion.*^  Ck)m.,  Johnson,  v.  HoUoway,  42 
Pa.  446. 

Bo,  by  the  Pennsylvania  act  of  May  21, 1868,  it  is 
held  that  large  discretionary  power  in  the  matter 
of  discharge  for  good  behavior  is  given  to  the  in- 
spectors, the  discharge  in  such  oases  not  being  a 
matter  of  strict  right,  but  rather  of  favor.  Rein- 
hart  v.  Vaux,  10  W.  N.  C.  222. 

No  executive  pardon  Is  held  necessary  to  the  dis> 
charge  of  a  prisoner  at  the  expiration  of  bis  term 
as  reduced  by  allowances  for  good  oonduct  under 


1896. 


HowABD  V.  United  States. 


Sir 


timely.  These  cases  were,  by  order  of  the 
court,  consolidated,  and  tried  at  the  same  time 
before  the  same  jury.  The  trial  resulted  in  a 
verdict  of  guilty  on  each  of  the  indictments, 
and  judgment  and  sentence  were  pronounced 
against  the  petitioner  in  each  of  the  cases. 
Tne  sentence  id  the  first  case  was  to  eighteen 
months'  imprisonment  in  the  Ohio  penitentiary 
and  a  fine  of  $500,  and,  in  each  of  the  seven 
cases  following,  thirteen  months'  imprison- 
ment and  a  fine  of  $100  were  imposed,  the 
same  to  be  applied  to  the  indictments  in  their 
numerical  order.  The  sentence  in  the  second 
and  each  following  case  took  effect  at  the  ex- 
piration of  the  one  next  preceding.  Mittimus 
issued,  regular  in  form,  under  each  judgment 
and  sentence,  directed  to  the  marshal  of  the 
western  district  of  Tennessee,  and  command- 
ing him  to  commit  the  petitioner,  Howard,  to 
the  Ohio  penitentiary  at  Columbus,  in  the  state 
of  Ohio,  to  be  there  imprisoned  for  the  terms 
fixed  in  the  eight  sentences.  The  defendant 
was  ordered  to  stand  committed  until  the  sev- 
eral fines  imposed  and  the  costs  of  the  prosecu- 
tion were  paid.  When  the  defendant  had 
served  out  the  term  of  imprisonment  imposed 
by  the  first  sentence  (the  statutory  deduction 
for  good  time  being  made),  application  was 


made  to  the  drcuit  court  of  the  United  States 
for  the  eastern  division  of  the  southern  district 
of  Ohio  for  a  writ  of  habeas  corpus.  The  peti- 
tion for  the  writ  alleged  as  grounds  for  the 
prisoner's  discharge  from  custodv:  (1)  That 
cumulative  sentences,  as  imposed  by  the  court, 
were  without  authority  of  law  and  without 
power  in  the  court.  (2)  That  the  sentences, 
except  the  first,  were  too  uncertain  and  in- 
definite, in  that  they  were  made  each  to  take 
effect  upon  the  expiration  of  the  preceding  sen- 
tence, which  itself  was  made  uncertain,  be- 
cause the  question  of  allowing  credit  for  good 
time  under  the  statute  was  discretionary,  and 
not  absolute.  (8)  That  the  consolidation  of 
the  indictments  against  the  prisoner,  and  his 
trial  on  ail  of  them  at  the  same  time,  was  a  pro- 
ceeding unauthorized  by  law,  and  the  sentences 
for  that  reason  void. 

Due  return  was  made  to  the  writ,  with  the 
answer  of  the  warden  of  the  penitentiary. 
The  writ  was  discharged  upon  the  trial,  the 
petition  dismissed,  and  the  petitioner,  Howard, 
remanded  to  the  custody  of  the  warden  of  the 
Ohio  penitentiary  to  complete  his  terms  of  im- 
prisonment, in  accordance  with  the  sentences 
of  the  United  States  district  court  for  the  west- 
em  district  of  Tennessee.    On  appeal  to  this 


Mass.  Stat.  1B67,  chap.  284,  1868,  otaap.  77,  and  1860, 
cbap.  106.  Opinion  of  the  Justices,  13  Gray.  818. 
This  case  turns  on  the  construction  of  the  statutes 
rather  than  upon  any  question  as  to  their  validity, 
holding  that  the  statutes  grlve  a  risght  to  the  deduc- 
tions and  do  not  provide  for  a  mere  favor. 

A  convict  disohargred  under  the  tbree-fourth^s 
rule  may  be  griven  a  certlfleate  of  disohargre  by  the 
warden  of  ttie  penitentiary  without  any  pardon 
from  the  crovernor,  under  Mo.  Rev.  Stat.  1 7978,  and 
therefore  such  a  certlfleate  may  be  put  in  evidence 
to  show  the  fact  of  the  dlschargre.  State  v.  Austin, 
118  Mo.  538. 

It  is  for  the  officers  of  a  prison  to  determine,  in 
the  first  instance  at  least,  whether  an  oifender  is 
beinflr  confined  in  prison  for  the  first  time  or  not, 
for  the  purpose  of  determininfir*  under  the  Michi- 
^n  act  of  1898,  his  right  to  a  crood-time  aliowance. 
Re  Oanfleld,  88  Mich.  644. 

A  prisoner  cannot  earn  ffood  time  when  out  on 
parole  under  Ind.  Acts  1883  (Blliott  Supp.  1 2006), 
providinflT  fur  an  allowance  to  a  penitentiary  con- 
vict '*wbo  shall  have  no  infractions  of  the  rules  or 
regulations  of  the  prison  or  laws  of  the  state  re- 
corded against  him,  and  who  performs  in  a  faith- 
ful manner  the  duties  assigned  him."  Woodward 
V.  Murdock,  124  Ind.  489. 

J3ut  the  time  that  he  is  out  on  parole  is  to  be 
counted,  and  the  good  time  that  he  earned  wbile 
in  prison  is  to  be  considered,  although  during  an- 
other part  of  the  time  he  is  out  on  parole.  He  is 
entitled  to  his  discharge  when  the  time  of  the 
sentence  expires  as  reduced  by  his  good-time  cred- 
its, although  he  has  been  out  on  parole  part  of  the 
time.    Ibid. 

Under  How.  Stat.  (Mich.)  M  9703,  9704,  govemlog 
debits  and  credits  for  good  conduct  or  misconduct 
of  convicts  in  prison,  it  is  held  that  the  rules  to  be 
established  on  the  subject  should  be  plain,  certain, 
and  specific  and  known  to  the  inmates  of  the 
prison,  and  be  adopted  by  the  board  of  inspectors, 
and  made  a  matter  of  record;  also  that  the  con- 
victs record  should  t)e  made  known  to  him 
monthly,  and  the  reports  investigated  by  the  in- 
spectors each  month  at  a  regular  meeting  and  a 
record  made  ot  their  action,  so  that  the  convict's 
standing  shall  not  rest  upon  any  computation  of 
the  warden*s  clerk,  but  may  be  shown  at  once 
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from  the  record,  and  that  the  convict  should  be 
given,  if  he  desires,  an  opportunity  to  be  heard 
upon  the  matter  of  his  report.  Re  Walsh,  87  Mich. 
408. 

But  wbile  tbe  rules  on  this  subject  ought  to  be 
written,  yet  an  unwritten  rule  or  custom  which 
has  been  In  force  for  twenty  years  or  more,  to  de- 
duct for  each  infraction  of  a  prison  rule,  whether 
trivial  or  serious,  as  many  days  of  good  time  as  the 
prisoner  would  be  earning  under  the  law  each 
month  in  the  year  of  such  infraction,  should  be 
held  operative  and  binding  on  the  prisoner,  and 
also  upon  the  board  of  inspectors  until  the  rule  is 
changed.    Ibid. 

A  commutation  by  the  governor  of  a  sentence  of 
Imprisonment  for  life  to  one  of  *'nine  years  of  ac- 
tual time,**  providing  for  a  discharge  *'when  he 
shall  have  served  nine  years  actual  time  In  the  said 
penitentiary,'*  is  not  subject  to  Neb.  Crim.  Code, 
I  669,  providing  for  good-time  reductions.  Re 
Hall,  84  Neb.  206.  This  decision  is  based  on  the 
construction  of  the  governor's  commutation  which 
is  said  by  its  terms  to  show  that  he  intended  the  re- 
duced sentence  to  be  for  nine  years  of  service 
within  the  penitentiary. 

The  failure  of  the  superintendent  of  the  peniten- 
tiary to  keep  a  **good-time  account"  of  tbe  pris- 
oners, as  required  by  Mill.  &  V.  Ck>de  (Tenn.)  S  6838, 
and  by  the  act  of  1869-70,  T.  &  S.  Code,  I  SSSOa,  subs. 
7,  is  held,  in  State  v.  McClellan,  87  Tenn.  52,  to  raise 
a  presumption  that  a  convict  is  entitled  to  the  good 
time,  and  the  want  of  the  register  or  good-time  ac- 
count cannot  be  supplied  by  oral  evidence,  al- 
though such  evidence  might  perhaps  be  heard  to 
corroborate  or  to  contradict  such  a  record. 

One  sixth  of  the  time  of  the  sentence  is  to  be 
deducted  from  the  whole  term  when  it  does  not 
exceed  two  years,  and  no  charge  Is  recorded 
against  the  prisoner  under  Neb.  Crim.  Code,  fi  569, 
and  tbe  term  of  imprisonment  is  to  be  dated  from 
the  time  of  sentence  and  not  from  the  time  the 
prisoner  is  delivered  to  the  warden  of  the  peni- 
tentiary, although  the  officer  has  thirty  days  in 
which  to  deliver  him.    Re  Fuller,  84  Neb.  581. 

The  denial  of  good-time  allowance  to  a  third- 
term  prisoner  under  Mich.  Pub.  Acts  1898,  No.  118. 
I  83,  applies  to  a  prisoner  in  the  state  prison  at 
Marquette  who  has  previously  served  two  terms  in 
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•  court,  the  judgment  of  the  court  below  was 
affirmed;  whereupon  a  second  application  by 
petition  was  made  to  the  same  circuit  court  for 
the  writ.  Objections  to  the  sentences  were 
again  set  out  in  the  petition  as  grounds  for  the 
second  application.  The  only  ground  for  the 
writ  stated  in  the  second  petition  which  is  not 
-  also  contained  in  the  first  is  based  on  an  objec- 
tion to  the  copy  of  the  mittimus  in  case  No. 
1,728,  which  is  the  second  in  numerical  order 
of  the  several  mittimuses  issued  pursuant  to 
the  judgment  and  sentence  of  the  court. 
What  purport  to  be  copies  of  the  original  mit- 
timuses are  attached  to  and  made  part  of  this 
petition,  and  also  a  copy  of  the  transcript  of 
the  judgment  of  the  court  is  attached  to  peti- 
-tion.  These  copies,  it  is  evident  from  the 
petition,  are  not  copies  of  the  originals,  but 
copies  of  papers  in  possession  of  the  warden  of 
the  penitentiary,  which  the  petition  designates 
as  "commitment  papers,"  and  which  papers 
are  themselves  only  copies  of  the  originals.  So 
the  copies  attached  to  the  petition,  and  made 
part  thereof,  are  copies  of  copies,  and  not  of 
the  originals.  The  objection  to  the  mittimus 
in  case  No.  1,728  is  that  "from  date  of"  is 


omitted  after  the  words  "for  the  term  of 
thirteen  months;"  these  words  bein^  contained 
in  each  of  the  other  mittimuses  issued,  and 
from  which  the  sentence  is  clearly  made  to 
take  effect  from  date  of  expiration  of  the  sen- 
tence imposed  in  the  case  immediately  preced- 
ing. The  i)osition  taken  is  that  this  omission 
leaves  the  period  of  imprisonment  under  the 
sentence  in  1,728  without  a  date  for  its  com- 
mencement, and  therefore  uncertain  and  void, 
and  that,  as  the  prisoner  has  served  out  the 
first  sentence,  he  is  therefore  entitled  to  be  re- 
leased from  custody.  The  petition  does  not 
contain  any  statement  that  the  copy  of  the  mit- 
timus attached  thereto  is  a  correct  copy  from 
the  paper  in  the  possession  of  the  warden  of 
the  penitentiary,  and,  of  course,  no  statement 
that  the  same  is  a  correct  copy  of  the  original 
mittimus  issued  to  the  marshal,  and  under 
which  the  prisoner  was  in  fact  committed. 
Whether  the  failure  to  make  the  usual  state- 
ment that  the  copy  is  a  correct  one  of  the  origi- 
nal is  entirely  due  to  an  oversight  would,  of 
course,  be  matter  of  conjecture.  One  or  two 
other  minor  grounds  are  alleged  as  a  basis  for 
the  application,  but  they  are  entirely  without 


the  prison  at  Jackson,  as  the  former  is  merely  a 
branch  of  the  other  prison.  Re  Prisoners,  8  Det. 
L.N,  No.84. 

One  Imprisoned  for  less  than  three  months  Is  held 
entitled  to  no  reductions  of  sentence  under  Utah 
Comp.  Laws  1888,  vol.  2,  t6208,  H  2. 8,  4,  specifylngr 
ttn  allowance  of  reductions  for  those  imprisoned 
for  three  and  six  months  and  longer  periods.  Ex 
parte  Nokes,  6  Utah,  106. 

Two  sentences  cannot  be  aggregated  or  treated 
as  one  for  the  calculation  of  an  allowance  for  good 
behavior,  but  are  in  law  and  in  fact  separate  and 
distinct,  so  that  the  commutation  is  to  be  calcu- 
lated on  each  one  separately  and  successively. 
Reinhart  v.Vaux,  10  W.  N.  C.222. 

But  the  California  statute,  which  says  that  good- 
time  credits  shall  be  deducted  from  "the  entire 
term  of  penal  servitude  to  which  he  has  been  sen- 
tenced,*' means  that  they  shall  be  deducted  from 
the  aggregate  of  the  sentences  when  two  or  more 
of  them  are  impoeed  at  the  same  time.  The  deduc- 
tion is  to  be  taken  from  the  end  of  the  entire  term. 
Ex  parte  Dalton,  48  Cal.  488. 

The  New  Jersey  statute,  providing  that  where  a 
prisoner  is  convicted  and  sentenced  after  a  sentence 
and  conviction  under  which  a  remission  of  time 
has  been  made  for  good  behavior  the  remission 
shall  be  vacated,  and  he  may  be  held  under  the 
later  sentence  to  serve  out  the  number  of  days  re- 
mitted from  the  previous  term,  does  not  apply  or 
authorize  such  time  previously  remitted  to  be 
added  to  the  later  imprisonment,  where  the  term 
upon  which  the  remission  of  time  was  made  was 
between  the  time  of  conviction  and  the  later  sen- 
tence, sentence  under  the  earlier  conviction  having 
been  suspended  and  not  pronounced  until  the  expi- 
ration of  the  sentence  under  the  second  conviction. 
State  V.  Patterson,  14  N.  J.  L.  J.  299. 

b.  Federal  eases. 

The  good-time  allowance  of  five  days  per  month, 
provided  by  the  act  of  Congress  of  March,  8, 1875, 
for  prisoners  sentenced  uuder  the  law  of  the 
United  States  when  in  any  *'pri8on  or  penitentiary 
of  any  state  or  territory  which  has  no  system  of 
commutation  for  its  own  prisoners,"  does  not  ap- 
ply to  persons  imprisoned  in  county  jails.  Re 
Deerlng,  00  Fed.  Bep.  266;  United  States  v.  Schroe- 
der,  14  Blatchf.  814:  United  States  v.  Ooujon,  89 
Fed.  Rep.  778;  Be  Terry,  87  Fed.  Rep.  649. 
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For  the  same  reason  this  statute  does  not  repeal 
that  part  of  U.  S.  Rev.  Stat.  M  5648,  5544.  which  al- 
lows a  deduction  of  one  month  per  year  for  good 
behavior  to  persons  imprisoned  in  '*any  state  Jail,'* 
where  no  credits  for  good  behavior  are  allowed  by 
state  laws  in  such  jails,  although  the  other  part  of 
those  sections  relating  to  penitentiaries  is  repealed. 
Re  Deering,  supra. 

But  in  Re  Terry,  supra,  after  holding  that  the  act 
of  1875  does  not  apply  to  county  Jails,  the  court 
sasrs  the  only  other  provision  of  an  actof  Congress 
under  which  credits  can  be  properly  claimed  is 
found  in  U.  8.  Rev.  Stat.  1 5644,  which  gives  the  same 
rule  of  credits  applicable  to  other  prisoners  in  the 
same  jail  or  penitentiary,  and  therefore  does  not 
apply  to  prisoners  in  a  county  jail  when  the  state 
law  giving  credits  does  not  apply  to  such  Jail.  The 
court  ignores  in  this  case  1 5648,  which  is  held  in 
Re  Deering,  supra,  to  be  still  applicable  to  Jails  in 
which  state  laws  do  not  allow  credits. 

The  case  of  United  States  v.  (}oujon,  supra,  was 
one  in  which  the  deduction  was  claimed  under  the 
act  of  1876,  and  this  was  denied,  but  nothing  seems 
to  have  been  dearly  decided  in  that  case  as  to  the 
right  to  an  allowance  under  U.  S.  Rev.  Stat.  M6543, 
5644. 

In  a  similar  case,  in  which  the  right  to  credits  un- 
der the  act  of  Congress  of  1875,  was  denied  to  a 
prisoner  in  a  county  jail,  the  court  says:  **The  act 
supersedes  the  similar  provision  in  H  6543, 5644,  Rev. 
Stat.,  in  which  the  words  'jail  or  penitentiary*  a 
used.  This  change  in  the  language  is  signiiSoant 
and  indicates  an  intention  to  limit  credits  to  those 
state  prisons  and  penitentiaries  properly  so 
called.**  Yet  as  no  claim  seems  to  have  been  made 
to  any  credits  under  the  Revised  Statutes,  this 
language  may  be  taken  to  refer  to  the  act  of  1876, 
and  not  to  hold  that  the  Revised  Statutes  are 
altogether  repealed.  Re  Corcoran,  47  Fed.  Rep. 
211. 

A  sentence  to  imprisonment  under  both  the  first 
and  the  third  counts  of  an  indictment,  the  term  of 
imprisonment  under  the  latter  to  commence 'on 
the  expiration  of  the  Judgment  under  the  former, 
may  stand  and  be  operative  as  to  the  third  count, 
making  the  imprisonment  thereunder  begin  on  the 
date  for  the  commencement  of  the  term  under  the 
first  count,  when  the  sentence  on  the  first  count  is 
reversed  on  writ  of  error.  Blitz  v.  P'nited  States* 
158  U.  8. 806,  88  L.  ed.  725.  a  A.  R. 
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merit,  and  were  not  insisted  upon  by  the  peti- 
tioner's counsel  on  the  argument  in  this  court. 
This  petition,  which  is  signed,  and  sworn  to 
hy  petitioner  alone,  was,  on  motion,  dismissed 
by  the  circuit  court,  and  the  case  is  here  again 
by  appeal  The  judgment  of  the  court  deny- 
ing the  petition  is  as  follows: 

''This  cause  coming  on  to  be  heard  on  the 
petition  of  G.  F.  B.  Howard  for  a  writ  of 
habeas  corpus,  upon  consideration,  the  court 
finds  that  the  petition  shows  the  prisoner  to  be 
in  lawful  custody,  and  does  not  state  a  case 
for  the  issuance  of  a  writ.  Wherefore  it  is  or- 
dered that  the  petition  be  denied,  at  the  costs 
of  the  petitioner.  Whereupon  the  petitioner 
applies  to  the  court  for  an  allowance  of  an  ap- 
peal to  the  circuit  court  of  appeals  for  the 
flixlh  circuit  from  the  order  denying  the  peti- 
tion, w^ich  appeal  is  accordingly  allowed,  and 
the  clerk  is  directed  to  issue  a  citation  upon 
auch  appeal  to  the  United  States  attorney  for 
the  southern  district  of  Ohio,  fis  the  representa- 
tive of  the  United  States,  who  will  be  the  ap- 
pellee in  the  proceedings  on  appeal  in  the  cir- 
cuit court  of  appeals." 

It  will  be  seen  that  the  judgment  is  based  on 
the  petition  alone  and  what  appears  therefrom. 
The  objection  based  on  the  omission  in  the 
mittimus  in  1,728  will  be  disposed  of  first. 

By  §  1028  of  the  Revised  Statutes  it  is  pro- 
vided: ** Whenever  a  prisoner  is  committed 
to  a  sheriff  or  jailer  by  virtue  of  a  writ,  war- 
rant, or  mittimus,  a  copy  thereof  shall  be  de- 
livered to  such  sheriff  or  jailer,  as  his  author- 
ity to  hold  the  prisoner,  and  the  original  writ, 
warrant,  or  mittimus  shall  be  returned  to  the 
proper  court  or  ofllcer,  with  the  officer's  re- 
turn thereoa." 

The  contention  is  that  under  this  stat- 
ute the  copy  of  the  mittimus  furnished  by 
the  marshal  to  the  warden  of  the  peniten- 
tiary is  made  the  warden's  only  authority  for 
detention  of  the  prisoner,  and  'that,  the  copy 
in  possession  of  the  warden  being  void  on 
account  of  the  defect  mentioned  herein,  the 
prisoner's  restraint  is  unlawful.  Omitting  the 
direction  and  proper  teste  of  the  mittimus, 
the  body  thereof  is  as  follows:  "You  are 
hereby  commanded  to  commit  the  defendant, 
Joseph  Leger,  alias  G.  F.  B.  Howard,  to  the 
Ohio  penitentiary  at  Columbus,  Ohio,  there  to 
be  imprisoned  for  the  term  of  thirteen  months, 
the  expiration  of  his  term  of  imprisonment  un- 
der indictment  No.  1,727,  in  accordance  with 
a  sentence  of  this  court  pronounced  against 
said  defendant  on  this  the  4th  day  of  January, 
1894.  for  the  crime  of  violating  the  laws  of 
the  United  States  in  unlawfully  using  the  mails 
with  intent  to  defraud." 

This  contention  does  not  require  extended 
treatment.  The  warrant  or  order  of  com- 
mitment is  simply  an  authority  and  di- 
rection to  the  marshal  to  take  the  pris- 
oner to  the  penitentiary  named.  The  copy 
furnished  by  the  marshal  or  clerk  to  the  war- 
den is  merely  evidence,  and  evidence  only,  of 
the  judgment  and  sentence  of  the  court  and 
the  mittimus  issued  thereunder.  The  statute 
makes  this  evidence  of  a  regular  court  judg- 
ment and  mittimus  sufficient  authority  and  pro- 
tection to  the  warden,  and  the  warden  is  not 
required  to  go  beyond  this  copy  in  satisfying 
himself  of   the  existence  of  a  valid  sentence 
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against  the  prisoner.  This  is  the  purpose  and 
effect  of  the  copy,  and  nothing  more.  The 
prisoner  is  not  commited  by  virtue  of  the  copy, 
but  by  virtue  of  the  judgment  of  the  court, 
and  the  mittimus  issued  pursuant  thereto;  the 
real  valid  authority  under  which  the  mittimus 
is  issued  being  the  sentence  of  the  court. 

In  People,  Trainor,  v.  Baker,  89  N.  Y.  461, 
Earl,  J.,  said:  "But  the  relator  was  not  de- 
tained, or  required  to  be  detained,  by  virtue  of 
any  warrant.  He  was  detained  by  virtue  of 
the  judgment  of  the  court,  and  that  judgment 
was  a  sufBcient  authority  for  his  detention. 
The  warrant  of  commitment  is  simply  an  au- 
thority and  direction  to  the  sheriff  or  other  of- 
ficer to  convey  the  prisoner  to  thej)enitentiary. 
That  need  not  necessarily  to  be  left  with  the 
keeper.  If  he  has  no  other  evidence  of  bis  au- 
thority to  detain  the  prisoner  he  should  have 
that.  But.  if  the  officer  who  brings  a  prisoner 
to  the  penitentiary  furnished  the  keeper  with  a 
certified  copy  of  the  judgment  of  the  court, 
then  that  is  sufficient  evidence  of  the  keeper's 
authority  and  he  needs  to  have  no  other.  A 
prisoner  who  has  been  properly  and  legally 
sentenced  to  prison  cannot  be  released  simply 
because  there  is  an  imperfection  in  what  u 
commonly  called  the  'mittimus.'  A  proper  mit- 
timus can,  if  needed,  be  supplied  at  any  time; 
and,  if  the  prisoner  is  safely  in  the  proper  cus- 
tody, there  Is  no  office  for  a  mittimus  to  per- 
form." 

This  ruling  is  supported  by  the  previous  case 
of  People  V.  Nevins,  1  Hill,  154,  followed  and 
approved  by  the  Supreme  Court  of  the  United 
States,  in  Ex  parte  Wilson,  114  U.  S.  422,  29 
L.  ed.  91. 

And  so  in  Sennotfs  Case,  146  Mass.  489, 
Knowlton.  J.,  giving  the  opinion  of  the  su- 
preme judicial  court  of  Massachusetts,  and  an- 
swering a  similar  formal  objection  to  the  mit- 
timus, observed:  "Besides,  we  have  the  judg- 
ment before  us.  The  imprisonment  rests  upon 
the  judgment,  and  the  mittimus  is  important 
only  as  a  direction  to  the  officer,  and  as  evi- 
dence of  the  authority  which  the  judgment 
fives.  People,  Trainor,  v.  Baker,  89  N.  Y. 
60.  See  also  Ex  parte  Qihson,  81  Cal.  630,  91 
Am.  Dec.  546;  Ex  parte  Kellogg,  6  Vt.  511." 

Moreover ,as  will  be  seen,  the  copy  of  the  mit- 
timus under  No*.  1,728,  attached  to  the  petition, 
refers  to  the  sentence  on  indictment  No.  1,727, 
and  to  the  sentence  of  the  court  pronounced  in 
No.  l,728,givingthecharacterof  thecrime.  The 
judgment  of  the  court  is  not  only  thus  referred 
to,but.  as  we  have  seen,  a  copy  of  the  transcript 
of  the  judgment  is  attached  to  the  petition,  and 
made  a  part  thereof.  The  judgment  appears 
from  this  transcript  to  be  regular  in  all  re- 
spects, and  makes  the  period  of  imprisonment, 
as  well  as  the  time  of  its  commencement,  clear, 
and  shows  that  the  sentence  of  the  court  con- 
tains no  such  defect  or  omission  as  that  pointed 
out  in  the  copy  exhibited  with  the  petition; 
and  that  the  omission  in  the  copy  furnished  by 
the  marshal  to  the  warden  is  a  mere  clerical 
error  b}'  the  marshal  or  clerk  in  making  such 
copy.  For  each  and  all  of  these  reasons,  we 
are  of  opinion  that  the  defect  pointed  out  in 
the  petition  furnishes  no  ground  whatever  for 
the  writ,  and  is  entirely  without  merit.  A  pe- 
tition which  does  not  impeach  the  judgment 
or  original  mittimus,  directed  to  the  marshal. 
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under  which  petitioner  was  actually  committed, 
states  no  case  for  the  writ.  On  the  trial  of  the 
first  petition,  a  full  transcript  of  the  record  in 
the  court  of  original  jurisdiction  was  intro- 
duced, and  was  on  file  in  the  court  below  at  the 
time  of  the  judgment  on  the  second  petition, 
and  a  copy  is  also  on  file  in  this  court.  From 
this  it  fully  appears  that  the  original  sentences 
and  the  original  mittimuses  issued  thereunder 
are  in  all  respects  regular;  and  it  is  argued  that 
the  court  below  might  look  to  that  transcript, 
and  that,  in  support  of  the  judgment  below, 
this  court  may  also  inspect  the  transcript  on  file 
in  this  court.  The  disposition  thus  made  of 
the  objection,  based  on  the  defective  copy,  ren- 
ders it  uDiAcessary  to  decide  this  point.  As 
has  been  seen,  the  action  of  the  court  below 
was  based  upon  the  petition  alone  and  the  pa- 
pers attached  thereto;  and,  in  reviewing  the 
judgment  of  the  court  below,  we  do  not  mink 
we  are  at  liberty  to  dispose  of  the  case  on  mat- 
ter appearing  in  a  record  different  from  that 
on  which  the  judgment  below  was  based. 

This  brings  to  us  the  question  of  the  ri^ht 
and  power  of  the  court  to  impose  cumulative 
and  successive  sentences.  This  question  may 
arise  in  a  given  case  upon  a  conviction  on  dif- 
ferent counts  in  the  same  indictment  charging 
distinct  offenses,  or  upon  conviction  at  the 
same  term  on  separate  indictments  for  distinct 
offenses.  The  principle  involved  is,  however, 
the  same  as  the  right  to  join  distinct  offenses  in 
different  counts  in  the  same  indictment  and  is  to 
avoid,  to  both  parties,  the  burden  and  expense 
of  two  or  more  separate  trials.  If  this  ques- 
tion depended  upon  the  law  of  the  state  where 
the  petitioner  was  tried,  there  is  a  statute  ex- 
pressly authorizingcumulati vesentences.  Tenn. 
Code,  §  5228;  Mitchell  v.  State,  92  Tenn.  672. 

In  the  absence  of  an  act  of  Congress  upon  the 
subject,  however,  the  courts  of  the  United 
States  in  the  administration  of  the  criminal  law 
are  governed  by  the  rules  of  the  common  law. 
United  States  v.  Nye,  4  Fed.  Rep.  888;  Erwin  v. 
United  States,  87  Fed.  Rep.  488,  2  L.  R.  A. 
229;  United  States  v.  Maxwell,  3  Dill.  278. 
And  there  can  be  no  question  of  the  power  of 
the  court  to  impose  cumulative  sentences  for 
separate  offenses,  according  to  the  very  de- 
cided weight  of  authority  at  the  common  law. 
Rex  V.  Wilkes,  4  Burr.  2578;  Castro  v.  Queen, 
L.  R  6  App.  Cas.  241  {TicKhorne  Case)-,  1 
Chitty,  Crim.  L.  718;  Clark,  Crim.  Proc,  495; 
United  States  v.  Patterson,  29  Fed.  Rep.  775; 
Re  Esmond,  42  Fed.  Rep.  827;  Blitz  v.  United 
States,  153  U.  S.  308,  817.  38  L.  ed.  726.  728. 

In  Blitz  V.  United  States  the  defendant  was 
convicted  on  an  indictment  containing  three 
separate  counts,  in  which  he  was  charged,  in 
the  first  count,  with  personating  and  voting  in 
the  name  of  another;  in  the  second,  with  vot- 
ing at  a  precinct  where  he  was  not  lawfully 
entitled  to  vote;  and,  in  the  third,  with  voting 
for  the  same  candidate  more  than  once;  and  a 
verdict  of  guilty  was  returned  upon  each  count 
of  the  indictment.  A  motion  in  arrest  of  judg- 
ment was  sustained  as  to  the  second  count  of 
the  indictment,  and  overruled  as  to  the  first 
and  third  counts,  and  the  defendant  was  sen- 
tenced on  the  first  count  to  imprisonment  in 
the  penitentiary  for  one  year  and  a  day,  and  on 
the  third  count  for  a  like  period,  beginning 
upon  the  expiration  of  the  sentence  on  the  first 
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count.  The  Supreme  Court  of  the  United 
States  held  that  the  motion  in  arrest  of  judg- 
ment should  have  been  sustained  also  as  to  the 
first  count  in  the  indictment,  and  affirmed  the 
judgment  as  to  the  third  count,  and  directed 
that  the  term  of  imprisonment  under  the  third 
count  should  be  held  to  commence  on  the  day 
named  for  the  commencement  of  the  first 
term.  As  judgment  was  pronounced  on  boih 
the  first  and  third  counts  in  the  court  below, 
the  imprisonment  under  the  third  count  com- 
menced upon  the  expiration  of  the  judgment 
on  the  first  count.  The  contention  of  the 
plaintiff  in  error  was  that  the  cause  should  be 
remanded,  with  directions  for  a  new  trial.  In 
answering  this  question,  Mr  Justice  Harlan, 
giving  the  opinion  of  the  court,  said:  *'In 
Kite  V.  Cam.  11  Met.  581, 585,  it  appeared  that 
the  accused  was  sentenced  for  a  named  period 
to  confinement  at  hard  labor,  to  take  effect 
from  and  after  the  expiration  of  three  previous- 
sentences  specified.  The  judgment  was  ob- 
jected to  as  erroneous  and  void,  because  there 
were  not  three  former  sentences,  legal  and 
valid,  and  therefore  no  fixed  time  from  which 
the  punishment  on  the  last  sentence  should  be- 
^n.  Chief  Justice  Shaw,  referring  to  thisol> 
jection,  and  delivering  the  unanimous  judg- 
ment of  the  court,  said  that  it  was  not  error  in 
a  judgment  in  a  criminal  case  to  make  one  term 
of  imprisonment  commence  when  another  ter- 
minates. 'It  is  as  certain,'  he  said,  *as  the  na- 
ture of  the  case  will  admit,  and  there  is  no 
other  mode  in  which  a  party  may  be  sentenced 
on  several  convictions.  Though  uncertain  at 
the  time,  depending  upon  a  possible  contin- 
gency that  the  imprisonment  on  the  former 
sentence  will  be  remitted  or  shortened,  it  wilt 
be  made  certain  by  the  event.  If  the  previous 
sentence  is  shortened  bv  a  reversal  of  the  judg- 
ment or  a  pardon,  it  then  expires;  and  then, 
by  its  terms,  the  sentence  in  question  takes 
enect  as  if  the  previous  one  had  expired  by 
lapse  of  time.  Nor  will  it  make  any  difference 
that  the  previous  judgment  is  reversed  for  er- 
ror. It  is  voidable  only,  and  not  void;  and. 
until  reversed  by  a  judgment,  it  is  to  be  deemed 
of  full  force  and  effect;  and,  though  erroneous 
and  subsequently  reversed  on  error,  it  is  quite 
sufficient  to  t\  the  term  at  which  another  sen- 
tence shall  t^ke  effect.'  See  also  DoUin's  Case, 
101  Mass.  219,  228.  In  these  views  we  con- 
cur." 

Not  only  in  Blitz  v.  United  States  were  cu- 
mulative sentences  imposed,  but  such  was  also 
the  judgment  of  the  court  in  Re  Henry,  128  U. 
S.  872,  81  L.  ed.  174,  and  in  Re  MilU,  135  U. 
S.  268,  34  L.  ed.  108,  and  in  other  cases  that 
might  be  referred  to.  And,  while  the  author- 
ity to  pronounce  buch  judgment  was  not  made 
a  specific  question  in  the  cases,  it  was  perfectly 
apparent  in  the  cases  that  such  practice  had 
been  pursued,  and  the  Supreme  Court  of  the 
United  States,  according  to  its  own  rules,  re- 
serves the  right  to  * 'notice  a  plain  error  not 
assigned  or  specified."  And,  if  the  courts  of 
the  United  States  be  without  authority  to  pro- 
nounce cumulative  sentences  upon  convictions 
of  separate  offenses,  the  error  was  so  vital  and 
so  obvious  in  the  cases  that  the  court  would 
certainly  have  felt  called  upon  to  notice  it  in 
the  interest  of  the  accused.  Montana  R,  Co, 
V.  Warren,  187  U.  8.  848,  84  L.  td.  681. 
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And  In  WiUiavis  v.  State,  18  Ohio  St.  47, 
the  supreme  court  of  Ohio  said:  '*To  bold 
that,  where  there  are  two  convictions  and  judg- 
ments of  imprisonment  at  the  same  term,  both 
must  commence  immediately,  and  be  executed 
concurrently,  would  clearly  be  to  nullify  one 
of  them,  t'o  postpone  the  judKment  in  one 
case  until  the  termination  of  the  sentence  in 
the  other  would,  if  allowable,  be  attended  with 
obvious  inconvenience  and  expense,  without 
any  correspondent  benefit  to  the  convict. 
There  is  nothing  in  the  statute  requiring  this, 
and  it  is  not  to  be  construed  so  as  to  defeat  or 
impede  the  execution  of  its  own  provisions  as 
to  the  punishment  of  crimes.  We  think,  both 
upon  principle  and  the  weight  of  authority, 
that  we  are  required  to  hold  that  it  is  not  er- 
ror, upon  a  conviction  in  a  criminal  case,  to 
make  one  term  of  imprisonment  commence 
when  another  terminates.  There  is  but  little 
force  in  the  objectioo  that  the  term  of  the 
commencement  of  the  second  term  is  contin- 
gent and  uncertain.  It  is  true  that  the  first 
term  may  be  ended  by  a  pardon  or  a  reversal 
of  judgment,  but  its  termination  will  be  ren- 
dered certain  by  the  event,  and  then  the  second 
sentence,  by  its  terms,  takes  effect." 

And  the  supreme  court  of  Nebraska,  answer- 
ing a  similar  objection,  and  referring  to  certain 
cases  cited  as  supporting  the  objection  thus 
expressed  its  view  :  "But  in  our  opinion  the 
great  weight  of  authority  is  in  favor  of  the 
proposition  that  upon  conviction  of  several  of- 
fenses charged  in  separate  indictments,  or  in 
separate  counts  of  the  same  indictment,  the 
court  has  power  to  impose  cumulative  sen- 
tences. See  Whart.  Grim.  PI.  §  910;  Bishop. 
Crim.  L.  §  963:  Kite  v.  Com.  11  Met.  581; 
Mims  v.  State,  26  Minn.  498:  State  v.  Sjnith, 
5  Day,  175,  5  Am.  Dec.  182;  Re  McCormiek, 
24  Wis.  492,  1  Am.  Rep.  197;  Re  Fry,  S 
Mackey,  185;  Ex  parte  Hibbs,  26  Fed.  Rep. 
421;  State  v.  Robinson,  40  La.  Ann.  780;  Par- 
ker v.  People,  18  Colo.  155,  4  L.  R.  A.  803; 
Mills  Y.  Com.  13  Pa.  681;  Brown  v.  Com.  8 
Serg.  &  R.  278;  Rvesell  v.  Com.  7  Serg.  &  R. 
489;  WtUiamev.  State,  18  Ohio  St.  46;  Eldredge 
V.  StaU,  87  Ohio  St.  191:  Bolu7i  v.  People,  78 
111.  488."    Re  Walsh,  37  Neb.  454. 

It  is  true  that  cases  are  to  be  found  holding 
a  contrary  doctrine  How  far  the  decisions  in 
such  cases  may  have  been  influenced  by  legis- 
lation in  the  particular  state  we  need  not  now 
stop  to  inquire.  It  is  certain  that  such  cases 
find  little  or  no  support  in  the  common  law, 
and  certainly  none  in  sound  reason.  The 
cases  are  practically  agreed  that  separate  of- 
fenses may  l^  include  in  separate  counts  of 
the  same  indictment.  Ingraham  v.  United 
States,  155  U.  S.  484,  89  L.  ed.  213;  Pointer  y. 
United  States,  151  U.  S.  896.  88  L.  ed.  208. 

It  is  also  a  recognized  method  of  procedure 
to  consolidate  separate  indictments  and  try 
them  at  the  same  time  as  one  case;  and  it  is  not 
an  uncommon  thing  that  the  same  defendant 
is  convictecL  of  more  than  one  offense  at  the 
same  term,  upon  separate  indictments  and 
trials.  And  a  rule  which  denies  the  court  the 
power  to  impose  cumulative  sentences  turns 
the  trial  and  conviction  on  all  the  indictments 
except  one  into  an  idle  ceremony.  It  is  hardly 
necessary  to  say  that  a  rule  which  leads  to  such 
results  as  this  is  unsound  in  principle,  and  can 
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be  supported  by  no  consistent  process  of  rea- 
soning. Under  such  a  doctrine,  a  defendant 
convicted  of  two  or  a  dozen  crimes  would  suf- 
fer no  greater  punishment  than  a  person  con- 
victed of  one  offense,  except  such  difference 
as  the  statutory  maximum  and  minimum  limits 
on  the  sentence  might  justify.  Such  a  rule 
finds  no  justification  in  law  or  morals.  The 
other  cumbersome  and  uncertain  methods  sug- 
gested for  dealing  with  the  subject  would  In 
effect  result  in  complete  failure. 

Counsel  for  the  petitioner  relies  with  much 
confidence  on  People,  Tweed,  v.  Liscomb 
{Tweed's  Case),  60  N.  Y.  559,  19  Am.  Rep.  211. 
and  authorities  cited  therein.  Tha  doctrine  of 
this  case,  however,  has  met  with  universal  dis- 
approval. Mr.  Bishop  speaks  of  it  as  '*a  doc- 
trine elsewhere  never  heard  of  before  and  gen- 
erally rejected  since."  And  in  a  note  the 
author  further  says:  *'0n  thcother  hand,  Ihave 
looked  into  all  the  cases  cited  from  the  books 
of  reports  in  T^oeed's  Case  and  into  such  others 
as  seemed  to  afford  any  promise  of  instruction, 
and  I  find  no  one.  English  or  American,  an- 
cient or  modern,  which  furnishes  a  precedent, 
or  an  authority,  or  even  a  dictum,  for  the  con- 
clusion arrivea  at  by  the  court"  1  Bishop, 
Crim.  Proc.  §  1327. 

And  the  supreme,  court  of  Colorado,  in 
Parker  v.  People,  18  Colo.  155^  4  L.  R.  A.  808. 
said:  "The  doctrine  announced  in  the  Ttoeed 
Case  has  called  for  the  severest  criticism  from 
our  ablest  criminal-law  writers,  and  is  contrary 
to  the  weight  of  authority  both  in  England  and 
in  this  country." 

The  Tic/iborne  Case  was  one  much  considered 
by  the  English  courts.  The  writ  of  error  in 
the  case  was  allowed  by  the  attorney  general 
out  of  respect  to  the  ruling  by  the  New  York 
court  in  ThoeecTs  Case.  The  case  went  first  be- 
fore the  court  of  appeals,  and  on  further  ap- 
peal before  the  house  of  lords.  The  question 
of  the  soundness  of  the  decision  in  Tweed* s  Case 
was  therefore  directly  before  the  English 
courts.  The  decision  was  regarded  by  those 
courts  as  somewhat  startling,  and  it  was  said, 
in  effect,  that,  while  the  case  might  be  good  as 
American  authority,  the  law  of  England  was 
certainly  otherwise.  The  English  judges 
seem  to  have  considered  Tweed* s  Case  only, 
and  not  to  have  been  aware  at  that  time  that 
the  weight  of  American  authority  was  also 
against  the  ruling  in  that  case. 

We  think  the  power  thus  to  pronounce  cumu- 
lative sentences  exists  in  regard  to  felonies,  as 
well  as  misdemeanors,  although  in  the  case  at 
bar  we  are  dealing  with  the  misdemeanor  grade 
of  offense  only.  Reagan  v.  United  States,  1^1 
U.  S.  803,  39  L.  ed.  710;  Rannon  v.  United 
States,  156  U.  S.  464,  39  L.  ed.  494. 

We  now  come  to  the  question  of  whether 
all  of  the  sentences  except  the  first  were  void 
for  uncertainty.  So  far  as  this  objection  may 
be  rested  upon  the  ground  that  the  second  and 
subsequent  sentences  do  not  fix  the  date  of 
commencement  more  definitely  than  as  begin- 
ning at  the  expiration  of  the  preceding  sentence, 
the  cases  already  referred  to  contain  a  suffi- 
cient answer.  The  real  point  of  objection, 
however,  as  we  understand  counsel  for  peti- 
tioner, is  this:  That  the  sentences,  except  the 
first,  are  rendered  uncertain  by  reason  of  the 
provisions  of  §  5544  of  the  Revised  Statutes,  as 
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amended  by  the  act  of  March  8,  1875  (18  Stat. 
at  L.  479),  providing  for  a  good-time  credit  on 
the  sentences  of  convicts  who  are  chargeable 
with  no  misconduct  during  the  time  of  their 
imprisonment.  The  contention  is  that,  as  this 
may  or  may  not  be  allowed,  the  precise  time 
when  the  first  or  any  subsequent  sentence  will 
expire,  and  the  sentence  next  in  order  begin, 
cannot  be  certainly  known.  This  objection  is 
hardly  thought  to  deserve  elaborate  considera- 
tion. There  is  no  uncertainty  by  reason  of 
this  in  thejudgment  and  sentence.  That  is  for 
a  definite  nxedtime;  and  the  statute  is  manda- 
tory, giving  the  convict  a  right  to  the  credit  for 
the  good  time,  provided  his  conduct  has  been 
such  as  to  deserve  it;  and  it  is  made  the  posi- 
tive duty  of  the  warden  of  the  penitentiarv,  if 
the  conduct  of  the  convict  has  been  good,  to 
enter  a  certificate  on  the  warrant  of  commit- 
ment showing  the  fact.  The  time  fixed  by 
the  sentence  of  the  court  remains  Just  as  fixed 
until  the  time  expires,  less  the  deduction  for 
ffood  time,  when  the  fact  whether  the  sentence 
u  to  be  cut  down  is  determined  by  inspection 
of  the  certificate  on  the  warrant  of  commit- 
ment. There  is  practically  no  uncertainty  in 
this  to  the  ordinary  apprehension,  except  such 
uncertainty  as  may  exist  by  reason  of  doubt  as 
to  what  the  conduct  of  the  convict  will  be. 

The  justices  of  the  supreme  judicial  court  of 
Massachusetts,  in  answer  to  a  question  calling 
for  their  opinion  by  the  governor  upon  a  stat- 
ute similar  lo  the  one  now  in  question,  said: 
"The  first  question  is  whether  this  act  gives  a 
ri^bt  to  the  convict  to  have  his  term  of  im- 
prisonment reduced  and  shortened  by  such  a 
scale;  or,  in  other  words,  whether  these  pro- 
visions of  law  bear  upon  the  sentence,  and 
shorten  the  term  of  imprisonment.  We  think 
they  do. .  They  afford  an  assurance  of  the 
highest  character  that,  upon  condition  of  good 
behavior,  the  convict  shall  have  the  promised 
benefit  of  an  earlier  release.  We  are  aware 
that  the  words  are  not  explicit  that  the  term  of 
imprisonment  shall  be  reduced,  but  we  think 
they  are  equivalent.  The  words  are,  'There 
shall  be  a  scale  of  deduction  from  the  term  of 
such  convict's  sentet  ce.'  It  appears  to  be  equiv- 
alent to  an  express  provision  that  there  shall 
be  a  deduction  from  the  term  of  imprisonment, 
according  to  the  scale  so  to  be  formed.  Ac- 
cording to  this  construction,  the  sentence, 
which  is  imposed  by  force  of  one  law,  is  modi- 
fied by  the  present  law;  so  that,  prior  to  the 
present,  the  time  of  imprisonment  would  be 
computed  according  to  the  words  of  the  sen- 
tence, and  be  discharged  at  its  termination  by 
lapse  of  time;  under  the  oresent,  it  will  ter- 
minate by  the  time  declared  in  the  terms  of  the 
sentence,  diminished  by  the  number  of  days 
for  which  the  convict  will  he  entitled  to  deduc- 
tion. Such  a  deduction,  especially  In  the  case 
of  the  long  sentences,  when  it  is  one-sixth  part 
of  the  whole,  becomes  an  essential  \efiaX  ele- 
ment in  the  sentence  itself  by  which  the  con- 
vict is  held;  and  the  convict,  by  complying 
with  the  terms  of  the  law  in  maintaining  his 
good  conduct,  thereby  earns  a  right  to  the 
promised  benrfit.  If  it  be  objected  that  this 
will  render  the  subsistence  of  the  sentences  un- 
certain, we  think  not.  if  the  provisions  of  the 
act  are  rightly  understood  and  observed.  The 
scale  of  deduction  is  not  to  depend  on  any 
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varying  or  capricious  notions  which  any 
officers  or  superintendents  of  the  prison  may 
entertain  of  the  good  behavior  or  good  disposi- 
tion of  a  convict;  it  is  made  to  depend  upon  a 
fact  ascertained  b^  a  fixed  rule,  entered  on  the 
journals  of  the  prison,  recorded  each  month, 
that  is,  entered  in  a  book  permanent  in  its 
character,  fixed  and  unchangeable  when  once 
entered;  these  books  of  record  are  always  ac- 
cessible, and,  although  the  officers  may  ali 
change,  the  record  is  there."  13  Gray,  619 
(Supp.). 

And  in  Be  Walsh,  supra,  the  supreme  court 
of  Nebraska  said:  "This  court  has  held  that, 
where  a  person  has  been  convicted  of  several  dis- 
tinct misdemeanors,  it  is  proper  for  the  court  to 
Impose  a  separate  sentence  upon  each  offense 
of  which  the  defendant  is  found  guilty 
{Burrell  v.  StaU,  25  Neb.  581);  and  we  know 
of  no  reason  why  the  same  rule  should  not 
apply  in  convictions  for  felonies.  Where  a 
cumulative  sentence  is  imposed  in  case  a  per- 
son is  convicted  of  several  distinct  offenses,  the 
judgment  should  not  fix  the  day  on  which 
each  successive  term  of  imprisonment  should 
commence,  but  should  direct  that  each  suc- 
cessive term  should  begin  at  the  expiration  of 
the  previous  one  {Johnson  v.  People,  ^  III.  481); 
and  this  for  the  obvious  reason  that  the  prior 
term  of  imprisonment  may  be  shortened  by 
the  good  behavior  of  the  defendant,  by  execu- 
tive clemency,  or  by  a  reversal  of  the  judg- 
ment. In  which  event  the  succeeding  sentence 
would  then  take  effect,  in  case  it  provided  that 
the  term  of  imprisonment  should  commence  at 
the  termination  of  the  previous  one." 

If  the  prisoner's  argument  were  good,  it 
would  result  that  a  statute  enacted  from  motives 
of  kindness  to  him  would  have  the  practical 
effect,  to  a  very  large  extent,  of  defeating 
the  administration  of  the  criminal  law.  The 
courts  must  not  be  expected,  upon  suggestion 
of  merely  speculative  difficulties,  to  announce  a 
rule  which  would  lead  to  such  surprising  results 
as  this.  So,  without  further  observations  upon 
this  branch  of  the  case,  we  pass  to  the  conten- 
tion made  upon  the  last  clause  of  §  6480  of  the 
Revised  Statutes,  upon  which  the  indictments  in 
this  case  are  predicated.  The  clause  is  in  this 
langua^:  "The  indictment,  information,  or 
complaint  may  severally  charge  offenses  to 
the  number  of  three,  when  committed  within 
the  same  six  callendar  months;  but  the  court 
thereupon  shall  give  a  single  sentence,  and 
shall  proportion  the  punishment  especially  to 
the  degree  in  which  the  abuse  of  the  postofiice 
establishment  enters  as  an  instrument  into  such 
fraudulent  scheme  and  device.*' 

The  prisoner's  argument  is  that  as  only  three 
separate  offenses  may  be  included  in  one  indict- 
ment within  the  same  six  calendar  months, 
and  in  case  of  conviction  only  one  sentence, 
the  consolidation  of  the  eight  indictments  had 
the  effect  to  make  but  one  case,  and  in  effect 
one  indictment,  and  that  the  court  could,  under 
this  provision  of  the  act,  {)ronounce  but  one 
sentence  upon  a  conviction  in  ths  consolidated 
cases,  and  that  all  the  sentences  except  the  first 
are  therefore  absolutely  void.  The  petition, 
with  the  papers  attached  thereto,  does  not 
state  or  suggest  that  any  such  question  was 
made  or  decided  by  the  court  of  original  Juris- 
diction in  which  the  cases  were  tried  and  the 
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sentences  pronounced.  The  objection  seems 
not  to  have  been  taken  bv  motion  to  quash,  to 
compel  an  election,  by  plea,  request  for  instruc- 
tion, or  otherwise;  and  the  question  is  appar- 
ently attempted  to  be  raised  for  the  first  time 
in  this  collateral  proceeding.  It  is  well  settled 
that  the  writ  of  habeas  corpus  cannot  be  made 
to  perform  the  office  of  a  writ  of  error,  and 
that  the  inquiry  in  such  proceeding  is  not 
whether  there  is  error  in  the  proceeding  and 
judgement,  but  whether  the  judgment  is  a 
nullity.  It  would  seem  that,  m  any  view  of 
this  question,  the  court  has  jurisdiction  to  pro- 
nounce such  sentence  as  the  law  authorized; 
and,  if  the  judgment  of  the  court  was  errone- 
ous, it  could  only  be  corrected  in  a  direct  pro- 
ceeding by  writ  of  error.  The  proceeding 
involved  merely  an  interpretation  of  the  law 
and  the  application  thereof  to  the  facts  of  the 
petitioner's  case,  and  this  included  a  determi- 
nation of  the  question  whether  the  effect  of 
consolidation  was  as  the  prisoner  insists.  As 
we  prefer,  however,  to  rest  our  judgment  on 
other  grounds,  we  do  not  find  it  necessary  to 
make  a  ruling  upon  this  question.  The  main 
point  in  this  contention,  that  the  effect  of  con- 
solidation was  to  make  but  one  case  of  all  the 
indictments,  is  an  erroneous  conception  of  the 
law. 

In  Ex  parte  Hibbs,  26  Fed.  Rep.  427,  the  court 
observed:  "The  act  authorizing  the  joinder  of 
offenses  in  one  indictment,  and  a  consolidation 
of  separate  indictments  for  distinct  offenses, 
was  intended  to  promote  the  speedy  and  eco- 
nomical administration  of  justice  in  such  cases, 
in  the  interest  both  of  the  government  and  the 
defendant,  and  not  practically  to  merge  two  or 
more  distinct  offenses  into  one  for  the  benefit 
of  the  latter."  See  also  Ee  Haynes,  30  Fed. 
Rep.  771;  Bishop,  Crim.  Proc.  4th  ed.  $5§421, 
1042,  1045;  Parker  v.  PeopU,  18  Colo.  156.  4 
L.  R.  A.  808;  Williams  v.  J^te,  18  Ohio 
St.  47. 

Indeed,  it  would  seem  to  require  no  reason- 
ing to  show  that  if  joining  separate  offenses  in 
the  same  indictment  does  not  make  them  one 
offense,  so  as  to  require  but  one  sentence, 
a  fortiori  a  consolidation,  for  the  purpose  of 
trial,  of  separate  indictments  charging  distinct 
offenses,  would  not  have  this  effect.  So,  the 
very  basis  on  which  the  petitioner's  contention 
in  this  respect  rests  falls  to  the  ground.  If 
petitioner's  counsel  means  by  the  argument  to 
insist  that  there  can  be  but  one  punishment  for 
all  offenses  committed  by  a  person  under  this 
statute  within  one  period  of  six  calendar  months, 
the  reply  is  that  it  was  otherwise  beld  in 
He  Henry,  123  U.  8.  874,  81  L.  ed.  175.  In 
that  case  the  court  said:  "We  have  carefully 
considered  the  argument'submitted  by  counsel 
in  behalf  of  the  petitioner,  but  are  unable  to 
agree  with  him  in  opinion  that  there  can  be  but 
one  punishment  for  all  the  offenses  committed 
by  a  person  under  this  statute  within  any  one 
period  of  six  calendar  months.  As  was  well 
said  by  the  district  judge  on  the  trial  of  the 
indictment:  'The  act  forbids,  not  the  general 
use  of  the  postof&ce  for  the  purposes  of  carry- 
ing out  a  fraudulent  scheme  or  device,  but  the 
putting  in  the  postofflce  of  a  letter  or  packet, 
or  the  taking  out  of  a  letter  or  packet  from  the 
poHtoffice,  in  furtherance  of  such  a  scheme. 
Each  letter  so  taken  out  or  put  in  constitutes  a 
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separate  and  distinct  violation  of  the  act.'  It 
is  not,  as  in  the  case  of  Be  Snow,  120  U.  8. 
274,  30  L.  ed.  658,  a  continuous  offense,  but  it 
consists  of  a  single  isolated  act,  and  is  repeated 
as  often  as  the  act  is  repeated.  It  is,  indeed^ 
provided  that  three  distinct  offenses,  com- 
mitted within  the  same  six  months,  may  be 
joined  in  the  same  indictment;  but  this  is  no 
more  than  allowing  the  joinder  of  three  offenses 
for  the  purposes  of  a  trial.  In  its  general 
effect  this  provision  is  not  materially  different 
from  that  of  §  1024  of  the  Revised  Stat- 
utes, which  allows  the  joinder  in  one  indict- 
ment of  charges  against  a  person  'for  two  or 
more  acts  or  transactions  of  the  same  class 
of  crimes  or  offenses,'  and  the  consolidation 
of  two  or  more  indictments  found  in  such 
cases.  Under  the  present  statute,  three  sepa- 
rate offenses,  committed  in  the  same  six  months, 
may  be  joined,  but  not  more,  and,  when 
joined,  there  is  to  be  a  single  sentence  for  all. 
That  is  the  whole  scope  and  meaning  of  the 
provision,  and  there  is  nothing  whatever  in  it 
to  Indicate  an  intention  to  make  a  single  con- 
tinuous offense,  and  punishable  only  as  such, 
out  of  what,  without  it,  would  have  been  sev- 
eral distinct  offenses,  each  complete  in  itself." 
See  also  Durland  v.  United  Utates,  161  U.  S. 
815,  40  L.  ed.  712. 

It  may  be  further  observed  that,  if  the 
indictments  consolidated  for  the  purpose  of 
trial  laid  the  date  of  all  of  the  twenty-four 
offenses  as  within  the  same  six  calendar  months, 
the  proof  of  the  offense  in  the  ordinary  case 
need  not  correspond  in  day  and  year  with 
the  allegation.  Any  time  within  the  statute  of 
limitations  would  be  sufficient,  and  as  the 
statute  in  its  terms,  like  ^  1024,  is  a  mere  regu- 
lation of  procedure,  it  could  hardly  be  main- 
tained that  this  rule  of  the  common  law  is 
changed  or  affected  by  the  statute.  So,  the 
inquiry  whether  all  the  offenses  were  within 
the  same  six  months  would  resolve  itself  into 
a  question  of  fact  rather  than  one  of  law.  It 
was  entirely  competent,  according  to  the  Henry 
Cage,  to  charge  the  petitioner  with  twenty-four 
separate  offenses  committed  within  the  same 
six  calandar  months  in  eight  separate  indict- 
ments containing  three  counts  each;  and  upon 
conviction  the  court  might  pronounce  eight 
sentences,  one  on  each  indictment,  just  as  was 
done  in  the  case  at  bar,  and  the  judgments 
would  be  neither  erroneous  nor  void. 

Another  and  the  last  objection  to  be  noticed 
is  to  the  action  of  the  court  in  the  order  con- 
solidating the  indictments.  We  think  it  is 
clear  that  this  inquiry  is  addressed  to  a  ques- 
tion of  error  in  the  proceeding  and  judgment, 
and  not  to  the  question  whether  the  judgment 
and  sentence  are  void,  as  without  jurisdiction 
and  authority.  Ex  parte  Parks,  93  U.  S.  18, 
28  L.  ed.  787;  United  States  v.  Pridgeon,  153 
U.  S.  48,  38.  L,  ed.  681;  Ornelas  v.  Ruiz,  161 
U.  S.  502.  40  L.  ed.  787;  Re  Frederick,  149  U. 
S.  70, 37  L.  ed.  653;  Bishop,  Crim.  Proc.  §  1410. 
This  question  could  be  examined  only  on  writ 
of  error,  and  in  that  mode  only  after  exception 
duly  taken  and  reserved  in  the  court  below. 
Bueklin  v.  United  States,  159  U.  S.  685,  40  L. 
ed.  806;  /^^aw  v.  United  States,  144  U.  8. 
263,  36  L.  ed.  429. 

We  conclude,  therefore,  that  there  was  no 
error  in  the   judgment  of   the  court  below 
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Sett., 


:  the  writ,  and  the  same  is  accordingly 


**  Note.— In  addition  to  the  authorities  referred  to 
in  the  opinion,  the  following  may  be  oonsulted 
with  advantage,  as  bearing  upon  the  different 

B Dints  considered  and  decided:  United  States  v. 
lalsdelK  8  Ben.  182;  Ex  parte  Peters,  4  DUL  169;  Ex 
paru  Shaffenburp,  4  Dili.  271;  Ex  paHe  Peters,  12 
Fed.  Rep.  481:  Wiborg  v.  United  States,  188  U.  8. 
682,41L.ed.m 


[Eighth  Circuit.] 

ILLINOIS   TRUST  A  SAVINGS    BANK, 
Trustee,  etc.,  Appt,, 

T. 

ARKANSAS  CITY. 


George  E.  HOPPER,  Receiver,  etc.,  Appt., 

t. 

ARKANSAS  CITY  et  al. 

(76Fed.  Rep.^tfyi.) 

1.  A  dty  of  the  second  class  in  Kmnsms 
has  po^^er  to  contract  with  a  private  party 
for  the  construction  and  operation  of ^  water- 
works and  for  the  payment  of  rent  for  the  use  of 
hydrants,  and  to  grant  to  such  a  party  the  use, 
not  exclusive,  of  its  streets  for  the  purpose  of 
laying  pipes  to  conduct  the  water. 

2.  In  the  construction  of  the  statutes 
of  a  state  which  measure  the  powers  and  lia- 
bilities of  its  political  organizations  Federal 
courts  uniformly  follow  the  interpretation  of  the 
highest  Judicial  tribunal  of  the  state,  where  no 

i  question  of  general  or  commercial  law  or  of 
right  under  the  United  States  Constitution  or 
laws  is  Involved. 

8*  The  invalidity  of  the  ezelusiTe  grunt 
by  a  city  of  the  right  to  use  its  streets  to  conduct 
water  to  its  inhabitants  is  no  defense  to  an  action 
for  rent  which  the  city  has  promised  to  pay  the 
grantee  for  the  use  of  hydrants  after  the  works 
have  been  constructed  according  to  the  contract 
and  have  been  accepted  by  the  city. 

4.  The  remainder  of  a  divisible  con- 
tract of  a  municipal  corporation  may  be 
enforced,  although  part  of  such  contract  is  idtra 
vires,  but  neither  malum  in  ae  nor  malum  pro- 
hibitum, unless  it  appears  from  a  consideration 
of  the  entire  agreement  that  it  would  not  have 
been  made  independently  of  the  part  which  Is 
void. 

6«  No  one  who  does  not  inlMn^  or 
threaten  to  inlMn^  the  exoluslveness  of  a 
grant  of  the  right  to  use  the  streets  of  a  city  for 
water  pipes  can  be  heard  to  allege  its  inyalidity 
because  of  its  exclusiveness  after  the  works  have 
been  constructed  and  the  contract  has  been  sub- 
stantially performed  by  the  grantee. 

6.  The  rule  that  the  members  of  the  leg^ 
islative  body  of  a  city  may  not  so  act 
or  contract  as  to  deprive  their  suc- 
cessors of  the  unimpaired  exercise  of  the  legis- 
lative or  governmental  power  does  not  apply  to 

(  the  exercise  of  the  business  or  proprietary 
powers  of  the  municipality, such  as  the  power  to 


contract  for  waterworks,  but  in  the  exercise  of 
such  power  the  city  is  governed  by  the  same  rules 
as  a  private  corporation  or  individual,  and  may 
contract  for  terms  longer  than  the  duratioo  of 
the  terms  of  office  of  the  members  of  Its  legis- 
lative body. 

7.  A  city  of  the  second  class  under  the 
power  given  by  Kan.  Gen.  Stat.  1889* 
^  7186*  to  contract  for  and  procure  the  con- 
struction of  waterworks,  may  contract  for  such 
construction  and  lease  of  hydrants  for  a  term 
exceeding  the  single  year  during  which  the  mem- 
bers of  its  council  hold  office. 

8.  A  court  cannot  declare  void  a  con- 
tract for  the  term  of  twenty-one  years,  made  by 
a  city  in  the  exercise  of  discretionary  power 
given  by  the  legislature  to  determine  the  length 
of  the  term  of  such  contract. 

9.  An  ordinance  which  does  not  receive 
the  votes  of  a  majority  of  the  members  elect 
of  a  city  council  is  defeated,  under  Kan.  Oen. 
Stat.  188»,  Y  76& 

10.  A  contract  may  be  made  upon 
motion  or  by  resolution  by  a  city  council  under 
statutes  authorising  it  to  contract,  but  not  re- 
quiring an  ordinance  therefor.  ^^  miB 

11.  The  presentation  to  a  city  council 
in  open  session:  by  a  private  party 
named  as  grmntee  in  a  defeated  ordi- 
nance of  a  written  acceptance  of  the  terms  of 
the  ordinance,  and  a  bond  to  construct  water- 
works accordingly,  the  construction  of  the  work 
and  location  of  the  hydrants  by  such  grantee 
under  direction  of  the  city  council,  the  actual 
acceptance  and  use  of  the  works  by  the  city  when 
completed,  and  the  passage  by  the  council  of  a 
formal  resolution  acceptiug  such  works,— consti- 
tute a  binding  contract  for  the  construction  and 
operation  of  the  works  according  to  the  terms  of 
such  ordinance  between  the  city  and  the  grantee 
therein. 

12.  No  one  may  to  the  damage  of  an- 
other deny  the  truth  of  representa- 

(tions  by  which  he  has  purposely  or  carelessly 
Cinduced  the  latter  to  change  his  situation.  ._ 

13.  A  city  is  estopped  to  defeat  a  re- 
fe  CO  very  for  rent!of  hydrants  as  against 

bondholders  who  loaned  money  on  a  mort- 
gage of  the  plant  and  income  of  waterworks 
built  under  the  direction  and  accepted  by  formal 
resolution  of  the  city  council  and  completed  ac- 
cording to  the  terms  of  a  defeated  ordinance, 
where  the  city  has  paid  rents  without  protest  for 
fourteen  months,  either  on  the  ground  that  there 
was  no  contract  or  that  it  had  no  power  for  the 
term  mentioned  in  the  ordinance  to  grant  the 
exclusive  right  to  the  use  of  its  streets  for  water 
pipes.    {Per  Sanborn^  J.I 

(September  14, 1898.) 

APPEA.LS  by  the  trustee  of, 'a  mortgage 'and 
bj  the  receiver  appointed  in  a  foreclosure 
suit  from  a  decree  of  tbe  Circuit  Court  of  the 
United  Slates  for  tbe  District  of  Kansas  in  a 
foreclosure  proceeding  which  refused  to  com- 
pel Arkansas  City  to  comply  with  its  contract 
with  the  mortgagor  to  pay  rental  for.hydrants 
used  by  it.     Reversed. 


NOTB.— As  to  the  power  of  public  olficers  to 
make  contracts  binding  on  their  successors  or  for 
a  term  of  years,  see  noit  to  Sbelden  v.  Fox  (Kan.)  16 
L.  R.  A.  257. 
84  L.  R.  A. 


As  to  the  exclusiveness  of  a  franchise  to  a  water 
company,  see  also  Re  Brooklyn  (N.  T.)  S6  L.  R.  A. 

270. 
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Before  Caldioell,  Sanborn,  and  Thayer,  Cir- 
»cuit  Jadges. 

StatemeDt  by  Sanborn,  Circuit  Jodge: 

These  are  appeals  from  a  decree  of  fore- 
closure of  a  trust  deed  upon  the  waterworks  in 
the  city  of  Arkansas  City,  in  the  state  of  Kan- 
sas, the  Illinois  Trust  &  Savinn  Bank,  the 
trustee  in  the  deed  and  the  complainant  in  the 
foreclosure  suit,  appeals,  because  the  court  be- 
low adjudged  by  its  decree  that  the  city  of 
Arkansas  City  was  not  bound  to  pay  the  rent- 
als for  hydrants,  which  it  undertook  to  pay  by 
the  terms  of  the  contract  with  the  mortgagor, 
under  which  the  works  were  constructed,  and 
in  reliance  upon  which  the  money  secured  by 
the  mortgage  was  loaned.  George  E.  Hop- 
per, the  receiver  appointed  in  the  foreclosure 
suit,  appeals,  because  the  court  below  ad- 
judged by  this  decree  that,  although  the  city 
had  used  179  hydrants  under  this  contract  dur- 
ing the  receivership,  it  was  bound  to  pay  no 
rental  for  more  than  50  thereof. 

The  city  of  Arkansas  City  is  a  city  of  the 
second  class  under  the  laws  of  the  state  of 
Kansas.  On  December  28,  1885,  that  city 
undertook  to  pass  its  ordinance  No.  27,  to  in- 
duce the  construction  of  waterworks  in  that 
city,  for  the  purpose  of  supplying  the  city  and 
its  inhabitants  with  water  for  public  and  do- 
mestic purposes.  The  statutes  of  the  state  of 
Kansas  declare  that  no  ordinance  of  such  a 
city  shall  be  valid  unless  a  majority  of  the 
members  elect  of  the  city  council  vote  in 
favor  thereof  on  a  call  of  the  yeas  and  nays, 
and  their  vote  is  entered  on  the  journal  by  the 
clerk.  Kan.  Gen.  Stat.  1889,  1  766.  The 
city  council  of  this  city  .consisted  of  eight 
members,  but  only  seven  were  present  when 
this  ordinance  was  put  to  a  vote,  and  only 
four  voted  in  its  favor.  It  was,  however,  de- 
clared adopted;  was  approved  bv  the  mayor; 
was  accepted  by  the  Interstate  Gas  Company, 
to  which  it  granted  the  franchise  to  construct 
and  operate  the  waterworks;  the  works  were 
constructed  under  its  provisions  at  an  expense 
of  thousands  of  dollars;  the  $150,000  secured 
by  the  trustdeed  was  loaned  by  the  bondholders, 
now  represented  bv  the  bank,  in  reliance  upon 
this  ordinance;  and  the  city  paid  the  rentals  it 
promised  to  pay  by  it  until  October,  1891. 

The  provisions  of  this  ordinance  that  are 
material  to  the  issues  in  this  case  are  these: 

By  §  1  the  Interstate  Gas  Company,  its  suc- 
cessors or  assigns,  are  authorized  to  use  the 
streets  of  the  city  to  lay  pipes  for  the  convey- 
ance of  water  in  and  through  the  city  for  the 
use  of  the  city  and  its  inhabitants. 

"Sec.  2.  That  said  Interstate  Gas  Company, 
its  successors  or  assigns,  shall  have  the  exclu- 
sive privilege  of  la^in^  down  pipes  for  con- 
veying water  in  said  city  for  the  use  of  said 
ci^  and  inhabitants  for  the  term  of  twenty- 
one  (21)  years  from  the  date  of  the  passage  of 
this  ordinance;  provided  that  the  Interstate 
Gas  Company,  its  successors  or  assigns,  shall 
within  sixty  (60)  days  from  the  approval  of 
this  franchise,  establish  the  best  and  most 
suitable  place  within  the  western  portion  of 
this  city  for  the  source  of  water  supply,  and 
submit  this  selection  to  the  mayor  and  city 
council  for  their  approval,  and  have  the  said 
works  completed  and  in  successful  operation 
M  L.  R.  A. 


within  eight  months  of  such  approval,  and 
shall  keep  and  maintain  such  system  of  water- 
works with  all  future  additions  and  exten- 
sions in  successful  operation  thereafter  during 
the  term  of  franchise,  unavoidable  accidents 
or  delays  consistent  with  ordinary  precaution 
only  excepted. 

'*Sec.  3.  That  said  Interstate  Gas  Com- 
pany, its  successors  or  assigns,  shall  erect 
within  the  corporate  limits  of  the  city  of 
Arkansas  City,  Kansas,  a  complete  system  of 
waterworks  of  sufficient  capacity  to  furnish  at 
all  times  all  the  water  necessairy  for  use  in 
said  citv  for  the  prompt  extinguishment  of 
fires  and  for  sprinkling  and  other  public  and 
domestic  purposes,  and  shall  at  all  tiroes 
make  all  additions  and  extensions  necessitated 
by  the  increased  demand. 

"Sec.  4.  That  said  Interstate  Gas  Company, 
its  successors  or  assigns,  shall  at  the  most  suita- 
ble place  erect  the  necessary  buildings  and  ap- 
pliances for  su(;h  system  of  waterworks,  and 
shall  erect  and  put  up  a  standpipe  of  the 
dimensions  of  ten  (10)  feet  diameter  and  one 
hundred  and  fifteen  (115)  feet  high;  there 
shall  be  two  (2)  duplex  pumps  of  the  most  ap- 
proved pattern  capable  of  furnishing  1,000,000 
gallons  of  water  per  day  of  twenty-four  hours, 
also  two  boilers  of  best  construction  and  so 
arranged  and  built  that  they  may  be  fired  and 
used  separately  or  together  and  each  of  suffi- 
cient power  to  run  both  pumps  at  the  same 
time  with  easy  firing,  and  provide  everything 
found  indispensable  and  desirable  for  a  com- 
plete and  successful  plant  of  water  supply. 

"Sec.  5.  Starting  from  these  works  the  Inter- 
state Gkis  Company,  its  successors  or  assies, 
shall  lav  down  and  maintain  standard  iron 
mains  of  at  least  three  and  one-half  (3i)  miles 
in  length,  said  pipe  to  be  of  such  dimensions 
as  hereinafter  set  forth,  and  sufficient  to  secure 
at  all  times  and  at  any  and  all  places  within 
said  3i  miles  of  sufficient  water  supply,  as 
well  for  public  as  domestic  use,  and  the  said 
Interstate  Gas  Company,  its  successors  or  as- 
signs, shall  erect  without  cost  to  the  city,  fifty 
(50)  double-discbarge  fire  dydrants  or  any 
number  of  above  said  amount  as  may  be 
ordered  by  the  city  at  such  points  and  places 
as  the  proper  authorities  of  the  city  of  Arkan- 
sas City  may  designate  and  shall  connect  such 
fire  hydrants  with  the  system  of  mains,  pro- 
vided that  whenever  the  additional  hydrants 
so  ordered  shall  necessitate  an  extension  of  the 
mains  beyond  the  3i  miles  the  number  of 
hydrants  so  ordered  or  the  private  consump- 
tion to  be  secured  or  jointly  are  sufficient  to 
justify  the  additional  outlay. 

**Sec.  6.  That  the  size  of  the  mains  shall  be 
as  follows:  Starting  out  from  the  works 
there  shall  be  not  less  than  ten  (10)  inch 
pipe  extending  to  Summit  street,  there  shall 
be  seventeen  hundred  (1,700)  feet  of  eight 
(8)  inch  pipe  laid  in  Summit  street  and  con- 
necting with  the  10-inch  main;  there  shall 
be  twenty-two  hundred  and  eighty  (2,280) 
feet  of  eight  (8)  inch  main  laid  as  the  city 
council  may  direct;  the  balance  of  the  8^ 
miles  and  any  further  extensions  to  be  of  any 
size  not  less  than  4  inches  in  diameter  laid  as 
the  city  may  direct;  all  pipes  to  be  of  the  di- 
mensions stated  interior  measure,  and  all  the 
mains  to  be  of  standard  cast  iron  and  no  mains 


520 


Uhitbd  States  Circuit  Coubt  op  Apfbals. 


Sept.^ 


to  be  laid  at  any  time  less  than  4  inches  in- 
terior diameter:  the  8tandpii>e  to  be  of  boiler 
iron  and  to  be  placed  on  a  solid  foundation  of 
masonry  laid  in  cement. 

"Sec.  7.  That  the  Interstate  Gks  Company, 
its  successors  or  assigns  shall  at  the  request  of 
any  citizens;  without  unnecessary  delay,  put 
down  the  necessary  pipes,  and  connect  them 
with  their  system  of  mains  to  supply  the 
property  of  said  citizens  with  water  for  all 
domestic  purposes  under  such  conditions  and 
at  such  annual  rents  as  shall  be  agreed  upon 
between  the  city  council  and  the  Interstate 
Gas  Company  before  the  expiration  of  the 
sixty  days  granted  above  for  the  establishing 
of  water  source,  but  the  Interstate  Gas  Com- 
pany, its  successors  or  assigns,  may  make 
with  large  consumers,  such  as  railroads,  hotels, 
mills,  breweries,  factories  and  others,  special 
rates  asthey  may  deem  proper, thecostof  thecon- 
nections  to  be  borne  by  the  respective  citizens. 

"Sec.  8.  The  €^  Company  shall  repair 
damages  to  the  streets  caused  by  laying  or  op- 
erating its  mains. 

"Sec.  9.  The  city  of  Arkansas  City,  by  its 
mayor  and  cit;^  council  for  and  in  considera- 
tion of  the  obligations  imposed  on  the  Inter- 
state Gas  Company,  its  successors  or  assigns, 
by  the  foregoing  sections,  hereby  agree  to,  and 
contract  with  the  Interstate  Qbs  Company,  its 
successors  or  assigns,  to  accept  the  fifty  (50)  hy- 
d rants  stipulated  in  S  5  of  this  ordinance  for 
the  use  of^  the  city  of  Arkansas  City  as  soon  as 
the  same  are  erected,  connected  with  the  water 
mains,  and  supplied  with  water,  and  from  that 
day  to  pay  the  Interstate  Gas  Company,  its  suc- 
cessors or  assigns,  the  sum  of  sixty  dollars  ($60) 
United  States  currency  per  annum  for  each  and 
every  such  fire  hydrant  above  enumerated  as 
well  asf  for  every  additional  hydrant  in 
excess  of  said  number  during  the  term 
of  this  contract;  .    .    provided,    how- 

ever, that  the  mayor  and  the  city  council 
of  the  city  of  Arkansas  City,  Kansas,  shall 
not  be  bound  to  accept  such  50  hydrants 
for  the  use  of  the  city  before  a  thorough  test 
is  made  to  prove  that  the  works  erected  by  the 
Interstate  Gas  Company,  its  successors  or  as- 
signs, under  this  ordinance  are  in  perfect 
working  order  and  are  able  to  throw  simulta- 
neously four  (4)  streams  of  water  from  any 
four  hydrants  to  be  designated  by  the  mayor 
and  city  council  through  100  feet  of  2^  inch 
rubber  hose  and  1  inch  ring  nozzle  at  least 
sixty-live  (65)  feet  high  from  standpipe  alone 
and  eighty  (80)  feet  high  by  direct  pressure  of 
pumps." 

"Sec.  17.  That  the  Interstate  Gas  Company 
shall  execute  a  good  and  sufficient  bond  in  the 
penal  sum  of  $5,000  conditioned  for  the  faith- 
ful completion  of  works  as  specified  in  §  2, 
said  bond  to  be  subject  to  the  approval  of  the 
mayor  and  to  be  void  after  the  acceptance  of 
the  works  as  set  forth  in  §  9." 

"Sec.  28.  This  ordinance  shall  take  effect  and 
be  in  force  from  add  after  its  publication  once 
in  the  Arkansas  City  Traveler,  and  its  accept- 
ance in  writing  by  the  Interstate  Gas  Com- 
pany, its  successors  or  assigns." 

On  Februarv  12,  1886,  the  gas  company,  the 
grantee  named  in  this  ordinance,  submitted  its 
selection  of  water  supply  for  the  works,  pur- 
suant to  §  2,  to  the  mayor  and  council  of  the 
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city,  for  their  approval,  and  the  council  by 
vote  approved  the  selection.  At  the  same  time* 
the  gas  compan]^  presented  its  written  accept- 
ance of  the  ordinance  and  the ,  bond  required 
by  §  17  thereof,  and  these  were  received  by  the 
council   in    opien  session.     On  September  12. 

1886,  the  gas  company  offered  to  extend  the 
waterworks  by  the  addition  of  50  extra  hy- 
drants, making  the  whole  number  of  hydrants 
100,  at  one  half  the  rental  named  in  the  origi- 
nal ordinance  for  two  years,  and  to  furnish 
schoolhouses  and  city  buildings  free,  and  thi& 
offer  was  accepted  by  vote  of  Uie  city  council. 
The  gas  company  constructed  these  water- 
works during  the  summer  of  1886,  and  on  Sep- 
tember 17  01  that  year  had  completed  them* 
ready  for  operation  in  accordance  with  the 
provisions  of  the  ordinance.     Qn  January  17, 

1887,  a  committee  of  the  city  council  made  the 
following  report  to  that  body: 

To  the  Honorable  Mayor  and  City  Council, 

Arkansas  C^ty,  Kansas — 

Gkntlemen: 

Your  committee  on  waterworks  hereby  beg 
leave  to  report:  That  the  Interstate  Gas  Com- 
pany have  finished  the  system  of  waterworks 
contracted  for  with  this  city  under  ordinance 
No.  27,  to  the  full  satisfaction  of  your  com- 
mittee, and  that  the  test  required  under  said 
ordinance  was  successfully  made.  The  Inter- 
state Gas  Company  has,  in  our  opinion,  car- 
ried out  its  contract  faithfully  and  conscien- 
tiously, and  the  works  are  acknowledged  to  be 
an  ornament  and  a  valuable  permanent  improve- 
ment for  our  city.  We  therefore  beg  leave  to 
submit  the  following  resolution,  aU.:  That  the 
waterworks  erected  by  the  Interstate  Gas  Com- 
pany under  ordinance  No.  27  be,  and  are 
hereby,  accepted  by  the  city;  said  acceptance 
to  date  from  Oct.  1,  1886,  the  same  having 
been  finished  and  ready  for  operating  since 
Sept.  17.  1886;  and  that  the  interstate  Gas^ 
Company,  its  successors  and  assigns,  be,  and 
are  hereby,  released  from  the  bond  and  from 
all  liabilities  under  such  ordinance,  as  far  as 
the  construction  of  such  works  is  concerned. 

[Signed]  .  C.  G.  Thompson, 

A.  A.  Davis, 
C.  T.  Thusslon. 

On  the  same  day  the  city  council  adopted 
the  resolution  recommended  by  this  report 
After  the  waterworks  had  been  completed  and 
put  into  operation,  the  Arkansas  City  Water 
Company,  a  corporation  of  the  state  of  Kan- 
sas, succeeded  to  all  the  property,  franchises, 
and  rights  of  the  Interstate  Qais  Company  in 
these  waterworks,  and  thereafter,  on  Novem- 
l)er  25,  1887,  that  company  made  the  trust 
deed  here  in  suit  to  the  Ilhnois  Trust  &  Sav- 
ings Bank,  to  secure  the  payment  of  150  of  its 
bonds  of  $1,000  each,  dated  October  1,  1886, 
payable  October  1,  1906,  with  interest  at  6  per 
cent  per  annum,  payable  semi-annually.  By 
this  deed  the  water  company  not  only  con- 
veyed all  the  real  estate,  water  mains,  pipes, 
franchises,  and  property  pertaining  to  these 
waterworks,  but  it  assigned  to  the  bank  all  its 
claims  and  demands  thai)  should  arise  during 
the  existence  of  any  part,  of  the  mortgage  debt 
against  the  city  of  Arkansas  City  under  ordi- 
nance No.  27,  and  authorized  the  bank  to  col- 
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lect,  receive,  and  receipt  for  all  sums  of  money 
so  accruing  from  the  city  of  Arkansas  City 
for  the  rent  of  fire  hydrants;  and,  in  case  of 
default  in  the  payment  of  the  semiannual  in- 
terest upon  the  bonds  for  the  space  of  six 
months,  it  authorized  and  empowered  the 
bank,  on  the  usual  terms,  to  declare  the  whole 
debt  due,  and  to  "take  possession  of  the  prop- 
erty and  franchises  hereio  mortgaged  or  cov- 
enanted so  to  be  and  by  itself  and  agents,  or  by 
a  receiver  of  a  court  appointed  in  a  suit  for 
the  enforcement  of  this  lien,  or  a  suit  for  such 
possession,  hold,  use.  and  operate  the  same  for 
the  equal  benefit  of  the  holders  of  all  of  the 
said  bonds,  and  receive  the  income  and  profits 
therefrom.''  This  trust  deed  also  provided 
that  $100,000  in  amount  of  the  $150,000  of 
bonds  secured  by  it  should  be  used  forthwith 
for  the  retirement  of  bonds  to  that  amount, 
which  had  already  been  issued  by  the  water 
company,  and  that  no  part  of  the  remaining 
$50,000  should  be  issued  except  to  pay  for  ex- 
tensions of  water  mains  and  betterments  con- 
nected therewith;  to  be  made  by  the  water 
company  after  September  24,  1887,  and  then 
only  on  the  certificate  of  the  president  and  sec- 
retary of  the  water  company,  satisfactor]^  to 
the  trustee,  to  the  effect  that  the  extensions 
and  betterments  had  been  made,  and  *'that  the 
revenue  of  the  said  water  company  from  the 
city  hydrant  rental  from  hydrants  on  the  said 
extensions  amounts  to  at  least  enough  to  pay 
the  interest  upon  the  amount  of  bonds  to  he 
so  issued."  On  September  12, 1887,  the  water 
company  made  a  proposition  to  the  city  coun- 
cil to  "extend  the  present  system  of  mains  4i 
miles  and  to  erect  50  additional  fire  hydrants 
at  such  prices  [points]  as  may  be  designated 
b^  your  waterworks  committee  provided  the 
city  will  agree  to  pay  for  said  50  hydrants  the 
sum  of  $80  per  annum  each  for  a  term  of  five 
years,  after  which  time  the  rentals  shall  be  and 
remain  $60  per  annum  as  provided  in  the  orig- 
inal franchise.  Time  of  rental  to  date  from 
time  said  hydrants  are  erected  and  connected 
with  the  main  and  supplied  with  water  as  pro- 
vided in  ordinance  No.  27."  And  the  city 
council  accepted  the  proposition,  and  ordered 
the  mains  laid  and  the  hydrants  erected.  On 
November  21,  1887,  the  city  council  ordered 
that  the  water  main  be  extended  on  First  street 
to  accommodate  citizens  on  that  street,  and 
that  a  hydrant  be  located  at  the  intersection 
of  First  avenue  and  Third  street,  provided  the 
waterworks  company  would  furnish  the  hy- 
drants on  the  same  terms  as  those  last  ordered. 
On  May  21,  1888,  the  city  counpil  by  vote 
accepted  54  hydrants  erected  under  the  last 
two  orders.  About  June  1,  1888,  the  fol- 
lowing certificate,  signed  by  the  city  clerk  and 
sealed  with  the  official  seal  of  the  city,  was 
presented  to  the  bank: 


r,     I'M. 
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Statb  of  Kansas, 

County  op  Cowlky, 
City  of  Akkanbas  City. 

I,  J.  W.  Heck,  city  clerk  in  and  for  said 
city,  hereby  certify  that  54  city  hydrants  have 
been  erected  since  September  24, 1887,  and  put 
in.in  accordance  with  the  order  of  the  city  coun- 
cil of  said  city  made  on  September  12,  1887, 
and  connected  with  the  extensions  of  water 
mains  of  the  Arkansas  City  Water  Company, 
S4L.R  A. 


and  supplied  with  water  and  accepted  by  the 
mayor  and  city  council  of  said  city,  in  accord- 
ance with  the  provisions  of  §  9  of  the  original 
franchise  of  said  company,  by  a  resolution 
passed  Mav  21,  1888,  as  follows:  'A  motion 
was  offered,  seconded,  and  carried,  that  the 
city  council  accept  54  hydrants  under  the  last 
order,  on  conditions  that  six  (6)  of  the  double 
hydrants  be  redistributed  under  the  drectioos 
of  the  waterworks  committee.*  And  I  hereby 
further  certify  that  from  each  of  said  hydrants 
said  water  company  is  now  earning  and  will 
receive  from  the  said  city  of  Arkansas  City  a^ 
rental  of  $30  per  annum  making  the  total  rev- 
enue of  the  said  company  from  the  city  hydrant 
rental  from  hydrants  on  said  extensions. 
$1,620  per  annum.  Witness  my  hand  and  ofii- 
cial  seal  this  24th  day  of  May,  1888. 
[Seal]  J.  W.  Heck,  City  Clerk. 

Upon  the  presentation  of  this  certificate,  the 
bank  issued  27  bonds  under  the  provisions  of 
the  trust  deed  to  which  we  have  referred,  and 
they  were  sold  by  the  mortgagor,  and  are  now 
held  by  the  purchasers  or  their  assignees. 
Under  like  resolutions  of  the  council  further 
extensions  of  the  mains  were  made,  -26 
more  hydrants  were  erected,  and  accepted  by 
the  city  council,  and  on  similar  certificates 
of  the  city,  the  remaining  2>S  bonds  were 
issued  by  the  bank,  and  sold  by  the 
mortgagor  in  like  manner.  The  whole  num- 
ber of  hydrants  erected  was  180.  One  was 
afterwards  removed,  and  179  hydrants  have 
been  in  use  by  the  city  up  to  the  time  of  the 
final  hearing  m  this  case.  The  hydrants  on 
the  extensions  of  the  original  plant  were 
placed  on  mains  4  inches  in  diameter,  laid  as 
the  city  directed,  pursuant  to  the  provisions  of 
§  6  of  the  ordinance.  These  hydrants  were  all 
located  and  erected  under  the  direction  of  the 
city  council.  The  city  clerk  testified  that  "there 
was  a  water  committee  for  that  purpose,  and, 
as  the  people  came  in  and  asked  for  water,  it 
was  referred  to  the  water  committee  to  look  the 
matter  over,  and  the  hydrants  would  be  lo- 
cated upon  the  direction  of  the  waterworks 
committee."  On  August  1,  1891,  the  city 
council  of  Arkansas  City  by  a  unanimous  vote 
passed  a  resolution  to  support  the  proposition 
to  purchase  of  the  water  company  the  water- 
works and  all  its  rights  and  franchises  *'forthe 
sum  of  $190,000;  to  take  the  property  as  above, 
subject  to  the  mortgage  of  $150,000.  and  issue 
and  deliver  $40,000  of  ten-year  bonds,  at  6  per 
cent,  or  $40,000  of  thirty-year  bonds  at  5  per 
cent,  of  $1,000  each,  with  semiannual  interest 
coupons  thereto  attached.  The  waterworks  to 
pay  the  interest  on  the  mortgage  of  $150,000  to 
August  1,  1891,  and  Arkansas  City  to  pay 
hydrant  rental  to  same  date.  Waterworks  to 
receive  all  moneys  to  said  August  I,  and  city 
to  receive  all  moneys  after  that  date,  less  oper- 
ating expenses."  The  proposition  contained 
other  provisions  that  are  not  material  here. 
Those  we  have  recited  were  accepted  by  the 
water  company,  and  pursuant  thereto  it  con- 
veyed the  property  to  the  city  subject  to 
the  mortgage  to  the  bank  by  a  warranty  deed, 
dated  September  16,  1891,  which  expressly 
described  and  excepted  the  mortgage  of  $150,- 
000,  evidenced  by  the  trust  deeof,  from  the 
covenant  against  encumbrances.     On  the  sam  e 
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date,  in  coDsideration  of  the  $40,000  paid  to  it 
by  the  city,  the  water  company  executed  and 
delivered  to  the  city  a  writte'n  consent  that 
ordinance  No.  27  might  be  repealed,  and  that 
the  water  company  surrendered  all  "rights  in, 
to,  or  under  said  ordinance  and  said  contract 
to  the  city  of  Arkansas  City,  Kansas/'  On 
September  18,  1891,  the  city  council  passed 
ordinance  No.  304,  which,  by  its  terms,  re- 
pealed ordinance  No.  27.  The  city  issued  its 
bonds  for  $40,000,  delivered  them  to  the  water 
company,  and  took  possession  of  the  water- 
works under  the  latter's  deed.  No  rental  for 
&ny  of  the  hydrants  has  been  paid  by  the  city 
since  October  1,  1891,  and  the  interest  on  the 
$150,000  secured  by  the  trust  deed  has  been  in 
default  since  April  1,  1892.  On  October  18, 
1892,  the  bank  filed  a  bill  in  the  court  below 
.and  subsequently  made  an  amendment  thereto. 
The  bill  and  the  amendment  contained  suffi- 
cient allegations  to  entitle  the  bank  to  a  fore- 
closure of  the  trust  deed,  to  the  appointment 
of  a  receiver,  and  to  a  decree  that,  as  against 
the  trustee  and  the  bondholders,  the  contract 
to  pay  rental  according  to  the  terms  of  ordi- 
nance No.  27  is  binding  upon  the  city,  and  that 
ordinance  No.  804,  which  attempted  to  repeal 
it,  is  void.  In  this  suit  the  bank  made  the 
Arkansas  City  Water  Company  and  the  city  of 
Arkansas  City  defendants,  and  on  the  applica- 
tion of  the  complainant  Oeorge  E.  Hopper  was. 
on  December  12,  1892,  appointed  receiver  of 
the  waterworks,  and  authorized  "to  operate 
«aid  waterworks  and  property,  to  receive  and 
collect  from  the  various  parties  using  the  water 
from  said  works,  and  to  receive  and  collect 
from  the  defendant,  the  city  of  Arkansas  City, 
the  hydrant  rental  due  from  said  city  for  the 
use  of  said  water."  To  the  bill  of  the  com- 
plainant in  this  case  the  Arkansas  City  Water 
Company  interposed  no  answer.  The  city 
answered,  and  interposed  several  defenses, 
which  were  properly  overruled  by  the  court 
below,  and  will  not  be  noticed.  It  interposed 
three  defenses  that  were  ultimately  sustained 
by  the  decree.  They  were  that  the  original 
contract  between  the  water  company  and  the 
city  was  void,  (1)  because  by  it  the  city  at- 
tempted to  grant  to  a  private  corporation  an 
exclusive  right  to  furnish  the  city  and  its  in- 
habitants with  water:  (2)  because  oy  it  the  city 
-attempted  to  grant  to  a  private  corporation  the 
rij^bt  to  furnish  the  city  and  its  inhabitants 
wuh  water  for  twenty-one  years,  and  to  bind 
the  city  to  pay  rental  for  it  for  that  time;  and 
(3)  because  the  ordinance  on  which  the  con- 
tract was  based  was  not  passed,  but  was  re- 
jected, by  the  city  council.  On  May  21, 1894, 
after  the  case  had  been  heard,  and  after  a  de- 
cree had  been  rendered  that  the  trust  deed 
should  be  foreclosed,  that  the  city  should  pay 
to  the  receiver  the  rental  fixed  by  ordinance 
No.  27  for  fifty  hydrants  from  October  1, 1891, 
until  the  further  order  of  the  court,  and  that 
the  complainant  or  the  receiver  might  make 
further  application  for  the  payment  of  addi- 
tional hydrant  rentals,  the  receiver  made  a 
motion  that  the  court  make  an  additional  order 
that  the  city  pay  to  the  receiver  the  rental  fixed 
by  the  ordinance  for  all  hydrants  used  by  the 
•city  from  the  date  of  his  appointment  to  that 
time.  A  large  amount  of  testimony  was  taken 
upon  this  motion  relative  to  the  efficiency  of 
B4  L.  R.  A. 


the  additional  hydrants,  from  which  it  fairly 
appears  that  these  hydrants  have  all  been  sup- 
plied with  all  the  water  that  will  pass  through 
the  pipe  on  which  they  were  located  by  direc- 
tion 01  the  city  council,  but  that,  owing  solely 
to  the  size  of  the  pipe  and  the  location  of  the 
hydrants,  they  will  not  stand  the  teat  prescribed 
by  §  9  of  the  original  ordinance  as  a  condition 
precedent  to  the  acceptance  of  the  50  hy- 
drants first  erected,  although  on  the  average 
they  will  throw  the  streams  of  water  about 
one  half  as  high  as  prescribed  by  that  test. 
The  testimony  was  undisputed  that  the  city  had 
used  the  water  from  all  these  hydrants  during 
all  this  time,  and  that  the  supply  was  ample 
for  sprinkling  and  all  domestic  and  public  pur- 
poses except  the  extinguishment  of  fires.  Upon 
this  evidence  the  court  below  held  that  the  dty 
was  not  liable  to  pay  anything  for  the  use  of 
the  129  additional  hydrants.  The  court  then 
entered  a  decree  to  the  effect  that  the  trust 
deed  should  be  foreclosed,  and  that  the  taugible 
property  constituting  the  waterworks  should 
be  sold  to  pay  the  mortgage  debt;  that  the  city 
should  pay  $60  a  month  rental  for  each  of  the 
50  original  hydrants  as  long  as  it  continued 
to  use  the  water  from  them,  but  that  it  was  not 
liable  to  pay  to  the  receiver  any  rental  for  the 
use  of  the  water  from  the  129  additional  hy- 
drants; that  no  contract  based  on  ordinance 
No.  27  was  made  between  the  city  and  the 
Interstate  Gas  Campany,  and  that,  if  it  had 
been  made,  it  would  have  been  void,  because 
it  was  beyond  the  powers  of  the  city,  and  that 
the  city  was  not  liable  to  pay  for  the  use  of  the 
water  from  any  of  the  hydrants  connected  with 
the  waterworks  for  any  longer  time  than  it 
chose  to  use  the  same.  This  is  the  decree 
which  these  appeals  challenge. 

MeMrs.  L.  C.  Kraotholl^  Charles 
Blood  Smith,  and  W.  H.  Rossine^ton  for 

appellants. 

Messrs.  J.  W.  Ady,  S.  IL  Peter8»  J.  C. 
PoUoek.  and  J.  Mack  Love,  for  appellee: 

The  common  council  of  defendant  city  does 
not  possess  the  power  to  grant  a  franchise  or 
make  a  contract  with  a  private  corporation, 
granting  the  exclusive  right  to  supply  water 
for  public  and  domesticlise  for  a  period  of 
twenty-one  years,  and  it  cannot  bind  subse- 
quent councils  to  continue  to  receive  the  ser- 
vices to  be  performed  by  such  private  corpora- 
tion and  to  continue  to  pay  for  such  services. 

Wyandotte  v.  Corrigan,  85  Kan.  21;  North- 
western Fertilizing  Co.  v.  Hyde  Park,  97  U.  8. 
659,  24  L.  ed.  1086;  Holyoke  Water-Power  Co. 
V.  Lyman.SSi  U.  8.  15  Wall.  500,  21  L.  ed.  188; 
Chenango  Bridge  Co.  v.  Bingham  ton  Bridge 
Co.  ("TA*  BinghamUm  Bridge^').  70  U.  8.  3 
Wall.  51-75,  18  L.  ed.  187-148;  Rice  v.  Minne- 
sota A  N.  W.  R.  Co.  66  U.  8.  858. 17  L.  ed.  147; 
Hannibal  dk  St.  J.  R.  Co.  v.  Missouri  Riter 
Packet  Co.  125  C.  8.  271,  81  L.  ed.  785;  Ea^t 
St.  Louis  Gaslight  d  C.  Co,  v.  East  St.  Louis, 
47  HI.  App,  411. 

The  defense  here  urged  can  be  interposed  in 
this  suit. 

Saginaw  Gaslight  Co.  v.  Saginaw,  28  Fed. 
Rep.  529;  Dill.  Mun.  Corp.  §  89;  Mintum  v. 
Larue,  64  U.  8.  23  flow.  485,  16  L.  ed.  574; 
Richmond  County  Gaslight  Co.  v.  Middletoum, 
59  N.  Y.  228;  Davis  v.  New  York,   14  N.  Y. 
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-606;  Peunsylmnia  B.  Go.  v.  Chnal  Comrs,  21 
Pa.  22;  Garrison  v.  Chicago,  7  Bias.  488;  Oak 
v.  Kalamazoo,  28  Micb.  844,  9  Am.  Rep.  80; 
Brenham  v.  Brenham  Water  Co,  67  Tex.  542; 
Altgelt  V.  8an  Antonio,  81  Tex.  486,  13  L.  R. 
A.  888;  Davenport  v.  Kleinschmidt,  6  Mont. 
602;  Colvmbns  Watertcorks  Co.  v.  Columbus, 
48  Kan.  99,  15  L.  R.  A.  854. 

So-called  ordinance  No.  27  of  the  defendant 
-city  was  not  enacted  by  the  city,  but  was  re- 
jected. 

McOracJcen  v.  San  Francisco.  16  Cal.  591; 
Logansportv.  f^ff,  20  Ind.  815;  Rich  v.  Chi- 
tago,  59  111.  286;  Topeka  v.  Uuntoon,  46  Kan. 
684;  Carroll  v.  Wall,  85  Kan.  86;  Oroganv. 
San  Francisco,  18  Cal.  590;  Pimental  v.  San 
Francisco,  21  Cal.  851;  Eerzo  v.  San  Fran- 
cisco, 88  Cal.  134. 

So-called  ordinance  No.  27,  having  been  re- 
jected by  the  council,  cannot  form  the  basis 
of  any  contract  upon  which  the  city  can  be 
bound. 

Des  Moines  Oas  Co.  v.  Des  Moines,  44'.Iowa, 
505,  24  Am.  Rep.  766;  Terre  Haute  v.  Lake, 
43  Ind.  482:  Delphi  v.  Ewns,  86  Ind.  90,  10 
Am.  Rep.  12;  Atchison  Street  R.  Co.  v.  Nave, 
38  Kan.  744. 

The  things  that  made  this  contract  claimed 
by  the  appellant  invalid  are:  First,  that  it  was 
never  made;  second,  that  the  council  had  no 
power  to  make  it;  third,  that  it  is  unlawful 
and  would  be  unlawful  if  executed  in  form. 

No  equitable  estoppel  can  ever  arise  in  be- 
half of  one  claiming  under  an  unlawful  a^^ree- 
ment;  neither  can  a  contract  that  never  existed 
and  that  would  be  unlawful  if  it  existed,  be 
ratified. 

7'homas  v.  Richmond,  79  U.  8.  12  Wall.  849, 
20  L.  ed.  453;  Litchfield  v.  Ballou,  114  U.  8. 
190,  29  L.  ed.  132;  Hedges  v.  Dixon  County, 
15(»  U.  S.  182,  87  L.  ed.  1044;  Prickett  v. 
Marceline,  65  Fed.  Rep.  469;  Newman  v.  Em- 
poria, 82  Kan.  456;  McCracken  v.  San  Fran- 
cisco, 16  Cal.  591. 

In  the  attempt  to  make  the  contract  in  ques- 
tion in  this  case,  and  srant  the  franchise,  as 
provided  for  in  so-callea  ordinance  No.  27,  the 
city  was  not  engaged  in  a  purely  private  enter- 
prise, was  not  contracting  with  reference  to  its 
own  property,  but  was  attempting  to  engage  in 
a  public  enterprise  through  its  governmental 
functions,  and  the  franchise  attempted  to  be 
granted,  the  city  was  without  power  to  grant. 

Richmond  County  Gaslight  Co.  v.  Middle- 
imcn,  59  N.  Y.  228:  Gale  v.  Kalamazoo,  23 
Mich:  844.  9  Am.  Rep.  80;  Tj)gan  v.  Pyne,  43 
Iowa,  524,  22  Am.  Rep.  261;  Davenport  v. 
Kleinschmidt,  6  Mont.  502;  Garrison  v.  Chi- 
^go,  7  Biss.  488;  Grand  Rapids  Electric  Light 
<fc  P.  Co.  V.  Grand  Rapids  Electric  Light  <fe  F. 
G.  Co.  33  Fed.  Rep.  659. 

If  the  power  did  exist  it  could  only  be  exer- 
•cised  by  ordinance  passed  in  conformity  with 
the  laws  of  the  state  of  Kansas. 

A  resolution  has  ordinarily  the  same  effect 
as  an  ordinance,  and  both  are  legislative  acts, 
but  a  resolution  is  an  order  of  a  special  and 
tern  porary  character.  An  ordinance  prescri  bes 
a  permanent  rule  of  conduct  or  government. 

Smalley  v.  TaUs,  41  Kan.  550;  17  Am.  & 
Eng.  Enc.  Law,  p.  285;  Blanchard  v.  Bissell, 
11  Ohio  St.  96. 

The  common  council  can  only  contract  by 
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order,  resolution,  or  ordinance  passed  in  the 
manner  required  by  statute. 

Terre  HauU  v.  Lake,  48  Ind.  482;  Des  Moines 
Gas  Co.  V.  Des  Moines,  44  Iowa,  506,  24  Am. 
Rep.  756;  Atchison  Street  R.  Co,  v.  Nave,  88 
Kan.  744;  Newman  v.  Emporia,-^  Kan.  456; 
Sloan  V.  Beebe,  24  Kan.  848;  Barron  v.  Krebs, 
41  Kan.  838;  Delphi  v.  Evans,  86  Ind.  90,  10 
Am.  Rep.  12. 

Void  acts  cannot  be  ratified  by  ordinance 
afterwards. 

Doughty  v.  Hope,  1  N.  Y.  79;  PeopU,  Atty. 
Gen.,  V.  Maynard,  16  Mich.  468;  Story, 
Agency,  §J5  240,  241;  Dill.  Mun.  Corp.  §§  75- 
80;  McCracken  v.  San  Francisco,  16  Cal.  591. 

The  city  cannot  ratify  a  contract  which  it 
had  no  power  to  make. 

Hedges  v.  Dixon  County,  150  U.  S.  182,  87 
L.  ed.  1044;  Milford  v.  Milford  Water  Co.  124 
Pa.  610,  3  L.  R.  A.  122. 

An  illegal  contract  is  not  legalized  by  the 
fact  that  somebody  who  has  invested  money 
will  lose  it  unless  the  contract  be  upheld. 

Thomas  v.  Richmond,  79  U.  S.  12  Wall.  849. 
20  L.  ed.  458;  Litchfield  v.  Ballov,  114  U.  S. 
190.  29  L.  ed.  182;  Hedges  v.  Dixon  County, 
supra. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  effect  of  the  decree  in  this  case  is  that 
the  city  is  not  liable  to  pay  the  rental  promised 
by  it  for  the  use  of  the  waterworks,  constructed 
by  a  private  corporation,  and  accepted  and 
used  by  the  city  for  many  years  under  a  sup- 
posed contract,  (1)  because  the  city  had  no 
power  to  vest  in  the  private  corporation  the  ex- 
clusive right  to  the  use  of  its  streets  for  the 
purpose  of  laying  pipes  to  conduct  water  to 
Itself  and  its  inhabitants,  (2)  because  it  had  no 
power  to^grant  the  right  to  use  its  streets  for 
that  purpose  for  the  term  of  twenty-one  years, 
and  (8)  because  the  ordinance  which  expressed 
the  terms  of  the  supposed  contract  was  not 
originally  passed  by  the  vote  of  a  majority  of 
the  members  elect  of  the  city  council. 

May  a  municipality  obtain  and  accept  the 
use  of  expensive  waterworks  under  a  contract 
by  which  it  covenants  to  pay  annual  rentals 
therefor,  and  to  grant  an  exclusive  privilege  to 
use  its  streets  for  that  purpose,  and  escape  the 
performance  of  all  its  covenants,  because  it 
was  beyond  its  power  to  make  the  privilege 
which  It  granted  exclusive?  This  is  the  first 
question  presented  in  this  case.  Paragraph 
7185  of  the  General  Statutes  of  Kansas  of  1889, 
which  was  in  force  when  the  contract  here  in 
question  was  made,  provided  "that  cities 
of  the  first,  second,  and  third  class  of  the  state 
of  Kansas  are  hereby  granted  full  power  and 
authority  on  behalf  of  such  cities  respectively 
to  contract  for,  and  procure,  waterworks  to  be 
constructed  for  the  purpose  of  supplying  the 
inhabitants  of  such  cities  with  water  for  do- 
mestic use,  the  extinguishment  of  fires  and  for 
manufacturing  and  tor  other  purposes." 

It  is  settled  by  repeated  decisions  of  the 
highest  judicial  tribunal  of  the  state  of  Kansas 
that  under  this  and  other  sections  of  the  stat- 
utes of  that  state  a  city  of  the  second  class  has 
authority  to  grant  a  franchise  to  a  person  or  a 
corporation  to  establish  waterworks  to  furnish 
the  city  and  its  inhabitants  with  water,  to 
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grant  the  privilege  of  using  its  streets  to  a  pri- 
vate corporation  for  such  a  purpose,  and  to 
agree  to  pay  rental  to  it  for  the  use  of  its  hy- 
drants. Kan.  Gen.  Stat.  1889,  It  787.  817, 
1401, 1402,  7185-7190;  Woody,  NationalWater- 
works  Co.  88  Kan.  590;  Burlington  Waterworks 
Co.  V.  Burlington,  43  Kan.  725;  Columbus 
WatertDorks  Co.  v.  Columbus,  46  Kan.  666; 
Manky  v.  Emlen,  Id.  655;  Columbus  Water- 
works Co,  V.  Columbus,  48  Kan.  99,  101,  15  L. 
R.  A.  854.  These  decisions  concl ude  this  ques- 
tion here.  When  no  question  of  general  or 
commercial  law,  and  no  question  of  right  un- 
der the  Constitution  and  laws  of  the  nation,  are 
involved,  the  Federal  courts  uniformly  follow 
the  construction  of  the  Constitution  and  laws 
of  a  state  given  by  its  highest  judicial  tribunal. 
This  rule  is  adhered  to  with  marked  tenacitv 
in  the  construction  of  state  statutes,  whicn 
measure  the  powers  and  liabilities  of  political 
and  municipal  organizations  of  a  state.  Mad- 
den V.  Lancaster  County,  27  U.  S.  App.  528, 
586,  12  C.  C.  A.  666,  570,  and  65  Fed.  Rep. 
188,  192.  and  cases  cited;  Detroit  v.  Osborne, 
185  U.  S.  492,  499.  84  L.  ed.  260,  262. 

This  city,  then,  had  the  power  to  grant  to 
the  gas  company  the  privilej^  of  using  its 
streets  for  water  pipes,  and  it  had  power  to 
rent  hydrants  of  that  company,  when  this  con- 
tract was  made.  For  the  purposes  of  this  dis- 
cussion, wc  shall  concede  that  it  bad  no  power 
to  make  the  privilege  of  the  gas  company  to 
use  its  streets  exclusive,  because  such  a  grant 
tends  to  create  a  monopoly.  The  general  rule 
is  that  the  legislature  alone  has  the  power  to 
make  exclusive  grants  of  this  character,  and 
that  this  authority  does  not  vest  in  the  munici- 
pality, unless  it  is  expressly  granted  to  it  by  its 
charter.  It  will  be  further  conceded  that,  if  a 
grant  of  a  similar  privilege  in  its  streets,  not 
exclusive,  had  been  subsequently  made  by  this 
city  to  another  corporation,  and  that  corpora- 
tion was  about  to  proceed  to  construct  another 
system  of  waterworks  in  this  city,  neither  the 
gas  company  nor  the  city  itself  could  maintain 
a  bill  to  enjoin  such  proceedings.  Since  it  was 
beyond  the  powers  of  the  city  to  make  the 
grant  of  the  privilege  exclusive,  that  portion 
of  the  grant  would  not  sustain  a  bill  to  restrain 
the  violation  of  its  terms.  Jackson  County 
Horse  R.  Co,  v.  Interstate  R%pid  Transit  R.  Co, 
24  Fed.  Rep.  806.  810;  Ornaha  Borse  R,  Co,  v. 
Cable  Tramway  Co,  80  Fed.  Rep.  824;  Saginaw 
Gaslight  Co,  v.  Saginaw,  28  Fed.  Rep.  529.  540; 
Long  V.  DuluUi,  49  Minn.  280;  Minturn  v.  La 
Rue,  64  U.  S.  28  How.  485.  16  L.  ed.  574; 
WHght  V.  Nagle,  101  U.  S.  791,  25  L.  ed.  921. 
It  was  upon  the  principles  we  have  conceded, 
and  upon  the  authorities  just  cited,  that  the 
court  below  seems  to  have  based  its  conclusion 
that  the  exclusiveness  of  this  grant  would  avoid 
the  entire  contract.  But  these  principles  and 
decisions  are  far  from  sustaining  the  position 
that,  after  this  contract  has  been  substantially 
performed  by  the  gas  company,  after  the 
waterworks  have  been  constructed  according 
to  its  terms,  and  after  the  city  has  accepted 
and  used  them  for  years,  and  has  thus  secured 
the  substantial  benefits  of  its  grant,  it  can  re- 
pudiate all  the  obligations  it  had  the  power  to 
assume,  because  it  assumed  one  that  was  be- 
yond its  power.  The  conclusion  of  Judge 
Brewer  in  Jackson  County  Horse  R,  Co.  v.  In- 
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t&rstate  Rapid  Transit  R,  Co,  supra, — a  suit  to 
enjoin  the  railway  company  from  constructing 
a  second  street  railway  in  a  city, — at  page  810,. 
"  that  so  much  of  the  ordinance  as  purported' 
to  ^ve  exclusive  privileges  to  the  lessor  or  com- 
plainant was  beyond  the  powers  vested  in  the 
city  of  Kansas,  and  therefore  void," — points  to 
the  true  solution  of  the  question  under  consid- 
eration. If  the  gas  company  stood  at  the  in- 
itiation of  the  execution  of  this  contract  de- 
fending against  its  specific  performance,  on  the 
ground  that  the  city  had  no  power  to  make  \t& 
right  to  use  these  streets  exclusive,  that  de- 
fense might  deserve  some  consideration.  But 
now  the  gas  company  has  constructed  the 
works.  It  has  executed  the  contract  on  its 
part  as  far  as  it  has  been  possible  for  it  to  be 
executed.  The  exclusiveness  of  its  right  to  the 
use  of  the  streets  of  the  city  was  granted  for 
its  sole  benefit.  If  it  does  not  receive  this  ben- 
efit, the  city  suffers  no  loss.  The  only  effect 
upon  the  city  is  that  it  gets  the  waterworks  for 
a  less  price  than  it  agre^  to  pay  for  them.  No 
reason  occurs  to  us  why,  under  this  state  of 
facts,  the  gas  company  or  its  successors  may 
not  waive  the  receipt  of  the  exclusive  right, 
and  recover  the  remainder  of  the  consideration 
which  the  city  promised  to  pay  it.  The  grant 
of  this  exclusive  right  was  neither  immoral 
nor  illegal.  It  was  merely  ultra  vires.  We 
know  or  no  rule  of  law  nor  of  morals  which 
relieves  the  recipient  of  the  substantial  benefits^ 
of  a  partially  executed  contract  from  the  obli- 
gation to  perform  or  pay  that  part  of  the  con- 
sideration which  he  can  perform  or  pay,  be- 
cause the  performance  of  an  insignificant  por- 
tion of  it  is  beyond  his  powers.  On  the  other 
hand,  the  true  rule  is,  and  ought  lo  be,  the 
converse  of  that  proposition.  It  is  that  when 
a  part  of  a  divisible  contract  is  ultra  mres, 
but  neither  malum  in  se  nor  malum  prohib- 
itum, the  remainder  may  be  enforced,  un- 
less it  appears  from  a  consideration  of  the 
whole  contract  that  it  would  not  have  been 
made  independently  of  the  part  which  is 
void.  Oregon  Steam  Nav.  Co.  v.  Winsor,  87 
U.  S.  20  Wall.  64,  70,  22  L.  ed.  815;  Reagan 
V.  Farmer^  Loan  db  T,  Co,  154  U.  S.  362. 
895.  88  L.  ed.  1014,  1022;  Western  U.  Teleg. 
Co,  V.  Burlington  db  S,  W,  R,  Co.  11  Fed.  Rep. 
1,  4,  and  cases  cited  in  note  at  page  12;  Sagi- 
naw Gaslight  Co.  v.  Saginaw,  28  Fed.  Rep.  529, 
540.  There  is  no  such  appearance  in  this  case. 
There  is  nothing  in  this  contract,  or  in  the  sit- 
uation of  the  parties  to  it  when  it  was  made, 
to  indicate  that  the  exclusive  character  of  the 
right  to  lay  pipes  in  the  streets  of  this  city  for 
the  purpose  of  conveying  water  constituted  a 
materialpart  of  the  consideration  for  the  agree- 
ment. There  is  nothing  to  show  that  the  city 
of  Arkansas  City  was  a  large  or  wealthy  city, 
or  that  corporations  or  individuals  were  crowd- 
ing forward  to  compete  for  the  privilege  of 
building  its  waterworks.  Its  population  did 
not  exceed  15,000,  and  it  was  probably  much 
less,  for  the  whole  number  of  votes  upon  the 
proposition  to  buy  the  waterworks  in  1891,  five 
years  after  this  contract  was  made,  was  only 
292.  There  is  but  one  reference  to  this  ex- 
clusive right  in  the  contract  itself,  and  that 
consists  of  the  mere  word  "exclusive"  before 
the  word  "privilege,"  in  the  2d  section  of  the 
ordinance.    It  does  not  appear  that  this  con- 
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tract  would  not  have  been  made  and  performed, 
just  as  it  has  been,  if  this  word,  or  the  section 
m  which  it  stands,  had  been  omitted  from  the 
ordinance.  On  the  other  hand,  the  size  and 
character  of  the  city,  the  situation  of  the  par- 
ties at  the  time  the  agreement  was  made,  and 
the  contract  itself  all  point  unmistakably  to 
the  opposite  conclusion.  The  result  is  that  the 
fact  that  this  city  undertook  to  grant  to  the  gas 
company  an  exclusive  right  to  conduct  water 
in  pipes  through  its  streets  does  not  avoid  the 
entire  contract,  and  coostitutes  no  defense  to  a 
claim  for  a  recovery  upon  the  other  covenants 
made  by  the  city,  after  it  has  received  and  ac- 
cepted from  the  gas  company  the  benefits  of 
the  substantial  performance  of  the  contract. 

Moreover,  the  city  is  in  no  position  in  this 
case  to  insist  upon  the  Invalidity  of  the  exclu- 
sive character  of  this  grant,  if  that  could  avoid 
iis  entire  contract.  The  city  is  not  endeavor- 
ing to  construct  waterworks  or  to  lay  pipes  in 
its  streets  in  violation  of  its  exclusive  grant  to 
the  gas  company,  nor  is  anyone  attempting  to 
-do  so  under  its  license  or  by  its  permission. 
No  one  seeks  to  infringe  this  exclusive  grant. 
In  practical  effect  it  stands  unchallenged,  and 
may  ever  continue  to  be  so.  Until  it  is  chal- 
lenged b^  the  act  or  endeavor  of  someone  who 
seeks  to  infringe  it,  its  validity  or  invalidity  is 
a  moot  question,  on  account  of  which  the 
courts  ought  not  to,  and  will  not,  avoid  any 
part  of  the  contract  No  one  who  does  not  in- 
fringe or  threaten  to  infringe  the  exclusiveness 
of  the  grant  in  a  contract  made  by  a  munici- 
pality can,  after  the  substantial  performance 
of  the  contract  by  the  grantee,  be  heard  to  say 
that  the  contract  or  the  grant  is  void  on  ac- 
count of  the  exclusive  character  of  the  latter. 
Colu?nbu8  Waterttorks  Co.  v.  Colunibus^  48 
Kan.  99.  112,  15  L.  R.  A.  854;  Dodge  v.  Coun^ 
ea  Blvffs,  57  Iowa,  560,  566;  Bellevue  Water 
Co,  V.  Bellevue  (Idaho)  85  Pao.  693,  695;  East 
St.  Louis  V.  East  St.  Louis  Gaslight  <fc  C.  Co, 
98  111.  415,  88  Am.  Rep.  97;  Decatur  Gaslight 
df  C,  Co.  V.  Decatur,  34  111.  App.  544,  547; 
Santa  Ana  Water  Co.  v.  San  Buenaventura, 
56  Fed.  Rep.  389,  347;  Grant  v.  Davenport,  86 
Iowa,  396.  406. 

But  It  is  insisted  that  this  contract  is  beyond 
the  powers  of  this  city,  and  void,  because  it 
grants  the  right  to  use  the  streets  of  the  city  to 
the  water  company,  and  promises  to  pay  rental 
fbr  the  hydrants,  for  twenty -one  years.  The 
proposition  on  which  this  contention  rests  is 
that  the  members  of  the  city  council  are  trus- 
tees for  the  public;  that  they  exercise  legisla- 
tive powers;  and  that  they  can  make  no  grant 
and  conclude  no  contract  which  will  bind  the 
city  beyond  the  terms  of  their  ofQces,  because 
such  action  would  circumscribe  the  legislative 
powers  of  their  successors,  and  deprive  them 
of  the  right  to  their  unrestricted  exercise  as  the 
exigencies  of  the  times  might  demand.  There 
are  two  reasons  why  this  proposition  cannot  be 
successfully  maintained  in  this  case: 

First,  it  ignores  the  settled  distinction  be- 
tween the  governmental,  or  public,  and  the 
proprietary,  or  business,  powers  of  a  munici- 
pality, and  erroneously  seeks  to  apply  to  the 
exercise  of  the  latter  a  rule  which  is  only  ap- 
plicable to  the  exercise  of  the  former.  A  city 
has  two  classes  of  powers, — the  one  legislative, 
•public,  governmental,  in  the  exercise  of  which 
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it  is  a  sovereignty  and  governs  its  people;  the 
other,  proprietary,  quasi  private,  conferred 
upon  it,  not  for  the  purpose  of  governing  its 
people,  but  for  the  private  advantage  of  the 
inhabitants  of  the  city  and  of  the  city  itself  as 
a  legal  personality.  In  the  exercise  of  the 
powers  of  the  former  class  it  is  governed  bv 
the  rule  here  invoked.  In  their  exercise  it  is 
ruling  its  people  and  is  bound  to  transmit  its 
powers  of  government  to  its  successive  sets  of 
officers  unnn paired.  But  in  the  exercise  of  the 
powers  of  the  latter  class  it  is  controlled  by  no 
such  rule,  because  it  is  acting  and  contracting 
for  the  private  benefit  of  itself  and  its  inhab- 
itants, and  it  may  exercise  the  business  powers 
conferred  upon  it  in  the  same  way,  and  in  their 
exercise  it  is  to  be  governed  by  the  same  rules 
that  govern  a  private  individual  or  corpora- 
tion. Dill.  Mun.  Corp.  8d  ed.  §  66,  and  cases 
cited  in  the  note;  Safety  Insulated  Wire  d  C, 
Go,  V.  Baltimore,  18  C.  C.  A.  375,  877,  878,  66 
Fed.  Rep.  140.  143,  144,  25  U.  8.  App.  166; 
San  Francisco  Gas  Co.  v.  San  Francisco,  9  Cal. 
458,  468,  469;  Com,  v.  Philadelphia,  138  Pa. 
288;  New  Orleans  Gaslight  Co.  v.  New  Orleans, 
42  La.  Ann.  188,  192;  Tacoma  Hotel  Co.  v. 
Tacoma  Light  dt  W.  Co,  S  Wash.  816,  325.  14 
L.  R.  A.  669;  Wagner  v.  Bock  Island,  146  111. 
139,  154,  155,  21  L  R.  A.  519;  Vincennes  v. 
Citizens'  Gaslight  Co,  182  Ind.  114, 126,  16  L. 
R.  A.  485;  Indianapolis  v.  Indianapolis  Gas- 
light  iSb  C.  Co.  66  lod.  396.408;  State,  Bead,  v. 
Atlantic  City,  49  N.  J.  L.  558,  562.  In  con- 
tracting for  waterworks  to  supply  itself  and 
its  inhabitants  with  water,  the  city  is  not  exer- 
cising its  governmental  or  legislative  powers, 
but  its  business  or  proprietary  powers.  The 
purpose  of  such  a  contract  is  not  to  govern  its 
inhabitants,  but  to  obtain  a  private  benefit  for 
the  city  itself  and  its  denizens.  1  Dill.  Mun. 
Corp.  §  27;  Cincinnati  v.  Cameron,  83  Ohio 
St.  886,  867;  Sajety  Insulated  Wire  d  C.  Co. 
V.  Baltimore,  supra,  and  cases  cited  under  it. 

Second,  the  powers  granted  to  this  city  by 
the  legislature  of  the  state  of  Kansas  to  contract 
for  and  procure  waterworks  ar^  plenary  and 
unlimited  save  by  the  duty  to  exercise  them 
with  reasonable  discretion,  and  it  is  not  the 
province  of  a  court  to  contract  or  clip  the 
legislative  grant.  The  words  of  that  grant 
are,  *'full  power  and  authority  to  contract  for 
and  procure  waterworks  to  be  constructed  for 
the  purpose  of  supplying  the  inhabitants  of 
such  cities  with  water.  It  cannot  but  be 
clear  to  all  who  are  familiar  with  the  condition 
of  cities  of  the  second  class— cities  whose  pop- 
ulation was  between  2,000  and  15,000— in  the 
state  of  Kansas,  in  1872,  when  this  grant  was 
made,  that  it  was  not  the  intention  of  the 
legislature  of  that  state  to  limit  the  terms  of 
these  contracts  to  the  single  year  during  which 
the  terms  of  office  of  the  members  of  the  city 
councils  continued.  The  cities  were  young 
and  poor,  but  they  were  ambitious  and  san- 
guine. They  did  not  have  the  ready  money  to 
construct  the  wateworks  which  the  health  and 
comfort  of  their  inhabitants  required.  It  is 
hardly  possible  that  any  individual  or  corpora- 
tion could  have  been  induced  to  expend  the 
thousands  of  dollars  required  to  construct  such 
works  as  have  been  built  in  this  city  in  consid- 
eration of  the  right  to  use  the  streets  of  the  city 
for  that  purpose,  and  of  the  promise  of  rental 
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for  its  hydrants  for  the  limited  term  of  a 
single  year.  These  facts  the  members  of  the 
le^lature  must  have  known,  and  they  un- 
doubtedly granted  this  plenary  power  to  con- 
tract for  vie  very  purpose  of  enabling  the 
cities  to  procure  a  supply  of  water  for  their 


Manley  brought  a  suit  to  enjoin  its  collection. 
The  supreme  court  of  Kansas  said:  ''In  1880» 
when  tne  city  of  Atchison,  which  was  then  a 
city  of  the  second  class,  provided  by  ordinance 
for  giving  to  Sylvester  Watts,  and  to  his  suc- 
cessors and  assigns,  the  right  to  furnish  water 


inhabitants  by  grants  of  privileges  to  private  !  to  the  city  of  Atchison  and  to  its  inhabitants^ 
parties  to  use  their  streets  for  that  purpose  for  .  for  compensation,  and  upon  certain  terms  and 


a  reasonable  term  of  years,  and  by  covenants 
to  pay  rentals  for  hydrants  for  a  like  term.  In 
any  event,  the  legislature  made  this  grant,  and 
it  thereby  vested  in  the  mayor  and  council  of 
the  city  the  right  to  make  such  contracts  for 
such  terms  as,  in  their  discretion,  they  thought 
proper.  There  is  nothing  in  this  record  to 
show  that  the  mayor  and  city  council  of  Ar- 
kansas City  either  exceeded  their  authority  or 
abused  the  discretion  which  the  legislature 
gave  them  when  they  fixed  the  term  of  the 
contract  in  this  case  at  twenty-one  years. 
Ample  power  was  granted  to  cities  of  the 
second  class  of  the  state  of  KauBas  by  g  7185, 
Kan.  Gen.  Stat.  1880,  to  grant  the  right  to 
the  use  of  their  streets  to  lay  water  pipes  and 
to  pay  hydrant  rentals  for  reasonable  terms 
longer  than  the  year  during  which  their  mayors 
and  councilmen  held  their  offices,  and  there  is 
nothiog  in  this  record  to  show  that  twenty-one 
years  was  an  unreasonable  time  for  the  term 
of  such  a  contract.  Wood  v.  National  Water- 
v.<yrk»  Co,  88  Kan.  590,  597;  Burlivgton  Water- 
works Go.  V.  Burlington,  43  Kan.  725.  728; 
Manley  v.  Emlen,  46  Kan.  655:  Columbus 
Waterworks  Co.  v.  Columbus^  Id.  666;  Columbus 
Waterworks  Go.  v.  Columbus,  48  Kan.  99,  113, 
15  L.  R.  A.  854;  Atlantic  City  Waterworks  Co. 
V.  AUantie  City,  48  N.  J.  L.  378;  Fergus  Falls 
Water  Go.  v.  Fergus  Falls,  65  Fed.  Rep.  586, 
591;  Long  v.  Duluth,  49  Minn.  280;  WaUa 
Walla  Water  Co.  v.  Walla  Walla,  60  Fed.  Rep. 
957,  960;  Indianapolis  y.  Indianapolis  Qasligkt 
A  C.  Co.  66  Ind.  896,  407;  Vineennes  v.  Citi- 
zens' Gaslight  Co.  132  Ind.  114,  124,  125,  16  L. 
R.  A.  485. 

If,  upon  general  principles,  there  was  any 
doubt  that  ^he  defenses  of  ultra  vires,  which 
have  been  consider^,  could  not  be  maintained 
in  this  suit,  the  repeated  decisions  of  the  highest 
judicial  tribunal  of  the  state  of  Kansas  upon 
these  questions  would  compel  that  conclusion. 
In  Burlington  Waterworks  Co.  v.  Burlington, 
S7tpra,  the  city  of  Burlington  bad  granted  to 
the  waterworks  company  the  right  to  use  its 
streets  for  twenty  years,  but  had  reserved  the 
right  to  buy  the  works  at  an  appraised  value 
at  the  end  of  each  five  years,  and  had  agreed 
to  pay  rental  for  a  certain  number  of  hydrants 
meanwhile.  The  supreme  court  of  Kansas 
said :  "In  our  opinion  cities  of  the  second  class 
have  the  right  and  the  power  to  provide  for 
supplying  themselves  and  the  inhabitants  of 
such  cities  with  water  in  the  manner  in  which 
such  right  and  power  were  exercised  in  the 
present  case,  and  in  various  other  ways."  43 
Kan.  728. 

In  Manley  v.  Emlen,  supra,  the  city  of 
Atchison  had  made  a  contract  in  1880  with  one 
Watts,  by  which  it  granted  to  him  the  ri^bt  to 
use  its  streets  for  the  purpose  of  conducting 
water  through  them  in  pipes  for  twenty-five 
years,  and  had  promised  to  pay  rental  for 
certain  hydrants  during  that  time.  In  1887  the 
city  levied  a  tax  to  pay  these  rentals,  and  one 
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conditions,  the  city  certainly  had  the  power  to- 
do  so  and  to  make  a  valid  contract  with  Watts 
for  that  purpose." 

In  Columbus  Waterworks  Co.  v,  Columbus.,  46^ 
Kan.  666,  667,  678.  the  city  of  Columbus 
made  a  contract  in  1886  with  Long  and 
Doubleday  and  their  assigns,  the  waterworks 
company,  by  which  it  granted  to  them  the 
exclusive  ri^ht  to  construct  and  maintain 
waterworks  m  that  city  for  ninety-nine  years, 
and  promised  to  pay  them  $60  a  year  for  the 
use  of  each  of  at  least  50  hydrants  for  the 
term  of  twenty-one  years.  The  waterworks 
were  built  and  accepted  under  this  contract, 
and  the  city  levied  taxes  for  and  paid  the  rental 
for  the  years  1888,  1889,  and  1890,  but  refu^^ed 
to  levy  any  taxes  or  to  pay  the  rental  for  the 
year  1891.  The  waterworks  company  applied 
for  a  mandamus  to  compel  the  city  to  \eYj  the 
necessary  taxes  to  pay  this  rental,  and  the 
supreme  court  sustained  its  petition,  and  or- 
dered the  mandamus  to  issue.  In  Columbus 
Watericorks  Co.  v.  Columbus,  48  Kan.  99,  15 
L.  R.  A.  854,  the  same  waterworks  company 
applied  to  the  court  to  compel  the  same  city  to 
levy  the  necessary  taxes,  to  pay  the  hydrant 
rental  under  the  same  contract  for  the  year 
1892.  and  the  city  answered  that  it  had  refused 
to  receive  or  use  any  of  the  water  from  these 
hydrants  after  August  15,  1891.  But  the  su- 
preme court  nevertheless  issued  the  mandamus., 
and  compelled  the  levy  of  the  tax  and  the 
payment  of  the  rental.  These  decisions  con- 
clude the  discussion  of  these  questions.  Mad- 
den V.  Lancaster  County,  27  U.  S.  App.  52S. 
536,  12  C.  C.  A.  566,  570,  and  65  Fed.  Rep.  188. 
192,  and  cases  cited. 

Another  objection  to  the  validity  of  this  con- 
tract is  that  ordinance  No.  27,  which  contains 
the  terms  of  the  agreement,  was  never  passed, 
but  was,  in  fact,  defeated,  by  the  city  council 
of  Arkansas  City  because  that  ordinance  did 
not  receive  a  majority  of  the  votes  of  the  mem- 
bers elect  of  the  council.  Let  it  be  conceded 
that  the  ordinance  did  not  pass,  and  that  it  was 
defeated  when  it  was  presented  to  the  council 
for  action  on  December  28,  1885.  Kan.  Gen. 
Stat.  §  765.  Does  this  fact  establish  the  propo- 
sition that  this  ordinance  does  not  express  the 
terms  of  a  contract  made  between  these  parties? 
The  ordinance  was  approved  by  the  mayor,  it 
was  spread  upon  the  records  of  the  city  coun- 
cil, and  it  was  treated  as  evidence  of  the  con- 
tract between  the  city  and  the  gas  company 
until  after  the  waterworks  had  been  con- 
structed and  accepted,  until  after  the  mortgage 
of  $150,000  had  been  placed  upon  it,  and  until 
after  the  city  had  paid  rentals  for  the  hydrants 
under  it  for  more  than  four  years.  The  ordi- 
nance provided  (^  17)  that  the  Interstate  Gas 
Company  should  give  a  bond  for  the  faithful 
completion  of  the  works,  as  specified  in  §  2, 
and  that  it  should  take  effect  on  its  publica- 
tion and  acceptance  in  writing  by  the  gas  com- 
pany (§  23).    On  February  12,  1886.  the  ga» 
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company  preaeoted  to  tbe  city  council,  and 
that  body  received  in  open  session,  its  written 
acceptance  of  the  ordinance,  and  its  bond  for 
the  faithful  completion  of  the  work.  On  the 
same  day  the  city  council  approved  the  selec- 
tion of  the  water  supply  made  by  the  gas  com- 
pany, and  during  the  construction  of  the  wa- 
terworks its  committee  located  the  various 
hydrants  upon  the  mains.  The  gas  com^mny 
built  and  put  the  waterworks  into  operation, 
and  on  January  17, 1887,  that  body  passed  this 
resolution: 

"That  the  waterworks  erected  by  the  Inter- 
state Gas  Company  under  ordinance  No  27  be, 
and  are  hereby,  accepted  by  the  city:  said  ac- 
ceptance to  date  from  Oct.  1,  1886,  the  same 
having  been  finished  and  readv  for  operation 
since  Sept.  17, 1886;  and  that  the  Interstate  Gas 
Company,  its  successors  and  assigns,  be,  and 
are  hereby,  released  from  the  bond,  and  from 
all  liabilities  under  such  ordinance,  as  far  as 
the  construction  of  such  works  is  concerned.'* 

Was  there  no  contract  here?  A  proposi- 
tion made  by  one  contracting  party  and  ac- 
cepted by  the  other  constitutes  a  contract.  It 
evidences  the  meeting  of  their  minds  upon  the 
terms  of  their  aereement,  and  binds  them  both. 
If  ordinance  No.  27  had  been  duly  passed,  it 
would  have  been  nothing  more  than  an  offer 
by  the  city  to  make  the  grant  and  contract 
upon  the  terms  set  forth  therein.  If,  after  its 
passage,  it  had  been  accepted  and  acted  upon 
by  the  gas  company,  it  would  have  become  an 
irrevi»cable  contract.  Chicago  v.  Sheldon.  76 
U.  S.  9  Wall.  50,  19  L.  ed.  594;  l^ew  OrUam 
V.  Great  Sotithern  Teleph.  &  Teleg.  Co,  40  Ln. 
Ann.  41:  Com,  v.  Proprietors  of  New  Bedford 
Bridge,  2  Gray,  389;  Kansas  v.  Corrigan,  86 
Mo.  67.  It  can  make  no  difference  in  the  legal 
effect  of  such  an  acceptance  whether  the  one 
party  or  the  other  makes  the  offer.  If  the  gas 
company  had  offered  to  enter  into  a  con- 
tract with  the  city  on  the  terms  contained  in 
the  ordinance,  and  the  city  had  accepted  and 
acted  upon  that  proposition,  the  contract  would 
have  been  as  binding  and  irrevocable.  But 
that  was  exactly  what  these  parties  did.  The 
ordinance  stood  spread  upon  the  records  of  the 
council,  but  it  had  never  been  passed  by  that 
bodv.  On  February  12, 1887,  the  gas  company 
filed  with  the  council,  and  that  body  received 
in  open  session,  its  written  acceptance  of  the 
terms  of  the  contract  set  forth  in  the  defeated 
ordinance,  and  its  bond  to  complete  the  water- 
works as  provided  therein.  That  acceptance 
and  bond  constituted  as  perfect  an  offer  on  the 
part  of  the  gas  company  to  enter  into  a  contract 
on  the  terms  of  that  ordinance  as  it  could  have 
made.  On  January  17,  1887,  the  city  council 
resolved  "that  the  waterworks  erected  by  the 
Interstate  Gas  Company  under  ordinance  No. 
27  be  and  hereby  are,  accepted  by  the  city." 
That  resolution  and  the  actual  acceptance  and 
use  of  the  works  by  the  city,  were  as  perfect 
and  complete  an  acceptance  of  this  proposition 
of  the  gas  company  as  it  was  possible  for  the 
city  to  have  made.  It  was  conclusive  evidence 
that  the  minds  of  the  parties  had  met  upon  the 
terms  of  a  contract  set  forth  in  the  ordinance, 
and  from  that  time  forth,  if  not  before,  the 
contract  became  complete  and  irrevocable. 
There  is  no  escape  from  this  conclusion  on  the 
ground  that  the  city  could  offer  and  accept 
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this  contract  by  ordinance  only.  The  legis- 
lature granted  to  the  city  full  power  and  au- 
thority to  contract  for  the  construction  of  these 
waterworks,  and  it  nowhere  prescribed  the 
mode  by  which  the  city  should  authorize  or 
make  the  contract.  It  is  common  learning 
that  where  a  statute  authorizes  action  by  the 
legislative  body  of  a  city,  and  does  not  require 
such  action  to  be  taken  by  ordinance,  it  may 
be  taken  by  a  vote  upon  a  motion  or  by  the 
passage  of  a  resolution.  SmaUey  v.  Tates,  86 
Kan.  519,  524;  Atchison  Bd.  of  Edu.  v.  Be  Kay, 
148  U.  S.  591,  595,  598,  599,'37  L.  ed.  578-576: 
Brady  v.  Bayonne,  57  N.  J.  L.  879;  State, 
Courier,  v.  Ii/ewark  Bd.  of  Health,  54  N.  J.  L. 
326,  829;  Oreen  Bay  y.Brauns,  50  Wis.  204,  207; 
1  Dill.  Mun.  Corp.  4lh  ed.  §  307,  and  notes; 
StaU,  Van  Vont,  v.  Jersey  City,  27  N.  J.  L. 
498;  State,  Butler,  v.  Passaic,  44  N.  J.  L.  171; 
Merdiants'  Union  Barb  Wire  Co,  v.  Chicago^ 
B,  db  Q.  R.  Co.  70  Iowa,  106.  108:  Sower  v. 
Philadelphia.  36  Pa.  231;  San  Francisco  (ias 
Co.  V.  San  Francisco,  6  Cal.  190;  First  Munic- 
ipality V.  Cutting,  4  La.  Ann.  335;  Crawfords- 
ville  V.  Braden,  130  Ind.  149;  14  L.  R.  A.  268; 
McGatock  v.  Omaha,  40  Neb.  64,  82;  Arku- 
delphia  Lumber  Co.  v.  Arkadelphia,  56  Ark. 
370,  872;  State,  Coogam,  v.  Barbour,  53  Conn. 
76,  55  Am.  Rep.  65;  Nicoll  v.  Sands,  131  N.  Y. 
19,  28;  State  v.  Henderson,  38  Ohio  St.  844: 
Green  v.  Cape  May,  41  X.  J.  L.  45,  47,  48. 
There  is  nothing  in  Newman  v.  Em^toria.  3*^ 
Kan.  456.  in  conflict  with  this  rule.  That 
case  simply  held  that  where  a  charter  requires 
certain  acts  to  be  done  by  ordinance,  they  can- 
not he  done  by  resolution.  Atchison  Bd.  of 
Edu.  V.  De  Kay,  148  U.  S.  591.  598,  599.  37 
L.  ed.  578,  575,  676.  Nor  is  there  any  restric- 
tion upon  the  action  of  the  city  council  of 
Arkansas  City  in  entering  into  this  contract  in 
ihe  proviso  to  5^  799  of  General  Statutes, 
of  Kansas,  1889.  Carleton  v.  Washington,  3S 
Kan.  726.  The  result  is  that  the  city  of 
Arkansas  City  made  an  irrevocable  contract 
with  the  Interstate  Gas  Company,  the  terms  of 
which  are  evidenced  by  ordinance  No.  27.  and 
that  none  of  the  provisions  of  that  contract 
which  are  in  question  in  this  suit  are  invalid 
on  the  ground  that  the  city  exceeded  its  pow- 
ers in  making  the  contract. 

A  single  question  remains.  Is  the  city  liable 
to  pay  to  the  receiver  any  rental  for  the  use  of 
the  129  hydrants  located  upon  the  mains  of 
the  waterworks  and  their  extensions  after  Sep- 
tember 1,  1886,  under  the  orders  of  its  coun- 
cil? The  bank,  the  complainant  in  this  suit, 
insists  that  the  court  below  erred  in  consider- 
ing this  question  at  all  in  this  suit  upon  the 
application  of  the  receiver  without  pleadings, 
and  that  its  findings  and  decree  in  this  regard 
should  be  reversed  on  this  ground.  The  ma- 
jority of  the  court  are  of  the  opinion  that  the 
court  acted  rightly  in  not  allowing  a  recovery 
in  this  suit  for  any  of  the  extra  hydrant  rent- 
als, and  that  the  question  of  the  liability  of 
the  city  for  such  hydrant  rentals  should*  be 
left  to  be  determined  hereafter  unaffected  by 
any  of  the  proceedings  in  this  suit,  if  any  per- 
son shall  hereafter  demand  against  the  city  a 
right  to  such  rentals.  The  writer  of  this 
opinion  is  unable  to  concur  in  that  view,  nor 
do  the  majority  of  the  court  concur  with  him 
in  the  views  expressed  in  the  remainder  of  this^ 
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opinion.  It  seemR  to  bim  that  the  contention 
of  the  bank  that  the  court  erred  in  consider- 
ing and  determining  this  question  at  all  witb- 
oul  pleadings,  on  a  mere  motion  of  the  re- 
ceiver for  an  order  of  the  court  directing  the 
city  to  pay  the  rentals  should  not  now  be  sus- 
tained. It  is  made  for  the  first  time  in  this 
court.  The  course  of  proceedings  in  the  court 
below  was  this:  On  the  motion  of  the  bank 
that  court  had  rendered  a  decree  which  pro- 
vided that  the  city  should  pay  to  the  receiver 
the  rental  fixed  by  the  contract  on  the  50  hy- 
drants ordered  by  the  original  ordinance,  and 
that  the  bank  and  the  receiver  might  apply  to 
the  court  for  orders  for  the  payment  of  the 
rental  of  <he  additional  hydrants.  Under  this 
decree  the  receiver  made  an  application  for 
such  an  order  by  motion.  No  objection  was 
made  to  this  method  of  presenting  the  ques- 
tion. A  large  amount  of  testimony  was  taken, 
a  full  hearing  was  had  upon  the  application, 
and  the  court  decided  it  upon  its  merits.  It  is 
true  that  the  record  does  not,  in  terms,  state 
that  the  bank  appeared  at  this  hearing,  but  it 
does  show  that  the  receiver  was  appointed  on 
its  application;  fhat  the  attorneys  of  the  bank 
were  the  attorneys  of  the  receiver;  that,  as 
such  attorneys,  they  conducted  the  examina- 
tion of  the  witnesses  upon  this  hearing,  and 
that  no  objection  was  interposed  by  them,  or 
by  any  of  the  parties  to  this  suit,  to  the  dispo- 
sition of  this  matter  made  by  the  court,  either 
because  no  pleadings  had  been  filed,  or  on  any 
♦other  ground  whatever.  The  court  below 
would  undoubtedly  have  required  pleadings 
and  the  framing  of  issues  here,  if  any  party  m 
interest  had  requested  it.  The  record  con- 
clusively shows  that  no  one  was  surprised 
upon  the  trial  of  this  issue  by  the  lack  of 
pleadings,  that  the  attorneys  and  the  parties 
who  participated  in  it  perfectly  understood  the 
issues,  and  that  the  receiver  and  the  city  tried 
the  question  in  dispute  out  upon  the  merits, 
and  obtained  its  decision.  The  complainant, 
whose  attorneys,  as  representatives  of  the  re 
ceiver,  made  the  motion  for  this  hearing,  and 
pressed  it  to  a  decision,  was  bound  to  tase  no- 
tice of  these  proceedings,  and  to  place  its  ob- 
jection to  them,  if  it  had  any.  before  the  trial 
court.  It  could  not  lie  dormant  until  that 
court  had  investigated  and  decided  the  issue, 
and  then  adopt  the  decision,  if  favorable,  and 
repudiate  it,  if  fatal,  to  its  claim.  It  is  now 
too  late  for  it  to  present  this  objection  for  the 
first  time  in  this  court.  Moreover,  the  ques- 
tion decided  by  the  court  below  was  germane 
to  the  issue  in  this  suit,  and  its  decision  was 
necessary  to  a  full  determination  of  the  rights 
of  the  parties  to  the  suit  in  the  subject-matter 
of  the  action.  The  mortgage  provided  that, 
in  case  of  default,  the  trustee,  by  itself  or  a 
receiver  appointed  by  the  court,  should  take 
possession  of  the  waterworks,  operate  them, 
and  collect  the  income  thereof.  The  bill 
prayed  that  the  receiver  should  have  power 
to  collect  of  the  city  the  rentals  due  under 
ordinance  No.  27.  The  order  appointing 
the  receiver  directed  him  to  collect  all  hydrant 
rentals  due  from  the  city  for  the  use  of  the 
water.  The  question  as  to  the  amount  of 
these  rentals  due  arose  between  the  defendant 
•city  and  the  receiver.  Perhaps  the  latter 
might  have  brought  an  action  against  the  de- 
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fendant  to  recover  these  rents,  but  the  neces- 
sary parties  to  such  an  action  were  already  in 
the  court  below,  and  another  suit  to  determine 
that  question  was  certainly  unnecessary.  Pos 
siblv,  the  defendant  city  mi^ht  have  objected 
to  this  method  of  treating  this  question,  but  it 
did  not  do  so.  It  consented  to  its  trial  by  the 
court  below,  and  now  demands  its  decision 
here  upon  the  merits.  The  receiver  and  the 
defendant  very  properly  tried  the  dispute  upon 
its  merits  before  the  court,  which  already  had 
jurisdiction  of  the  subject-matter  and  of  the 
parties,  and  that  court  heard  and  decided  it. 
The  settled  rule  in  equity  is  that,  "having 
properly  acquired  jurisaiction  over  the  subject 
for  a  necessary  purpose,  it  was  the  duty  of  the 
court  to  proceed  and  do  final  and  complete 
justice  between  the  parties,  where  it  could  as 
well  be  done  in  that  court  as  in  proceedings  at 
law."  Tayloe  v.  MerehanUf  F,  Ins,  Co,  50  U. 
S.  9  How.  390,  404,  18  L.  ed.  187,  192. 

I  tgrn  to  the  merits  of  the  question.  The 
ciiy  of  Arkansas  City  made  a  contract  with 
the  Interstate  Gas  Com  pan  v  for  the  lease  of 
hydrants  from  the  system  of  waterworks  to  be 
constructed  by  the  latter  company.  The  gas 
company  agreed  to  erect  the  necessary  works, 
to  lay  di  miles  of  water  pipes  of  specified  di- 
mensions, and  to  connect  50  hydrants  there- 
with, or  any  number  above  that  amount  that 
should  be  ordered  by  the  city  council,  and  to 
place  them  wherever  the  city  should  direct, 
•'provided,  that  whenever  the  additional  hy- 
drants so  ordered  shall  necessitate  an  exten- 
sion of  the  mains  beyond  8^  miles,  the  number 
of  hydrants  so  ordered  or  the  private  con- 
sumption to  be  secured  or  jointly  are  sufficient 
to  justify  the  additional  outlay."  Sections  2,  5. 
The  contract  provided  that  the  water  pipes  on 
the  extensions  beyond  the  8^  miles  should  "be 
of  any  size  not  less  than  4  inches  in  diam- 
eter, laid  as  the  city  may  direct."  Section  6. 
The  city  agreed  by  the  contract  to  pay  the 
sum  of  $60  per  annum  for  each  of  the  first  50 
hydrants  to  be  erected,  "as  well  as  for  every 
additional  hydrant  in  excess  of  said  number 
during  the  term  of  this  contract."  Section  9. 
From  time  to  time,  after  the  original  wbrks  were 
erected,  the  city  ordered  these  works  extended, 
and  directed  additional  hydrants  to  be  erected, 
or  duly  accepted  offers  to  extend  the  works, 
and  to  erect  additional  hydrants  made  by  the 
gas  company,  or  by  its  successor,  the  water 
company,  until  there  were  about  thirteen  miles 
of  pipes  and  179  hydrants  in  the  system.  The 
extensions  were  made  with  pipes  4  inches  in 
diameter  and  each  of  the  additional  129  hy- 
drants was  located  and  erected  by  the  order  of, 
and  under  the  direction  of,  the  city  council, 
and  every  one  of  them  was  duly  accepted  and 
used  by  the  city.  Some  of  the  orders  for  these 
additional  hydrants  provided  that  the  city 
would  pay  but  $80  per  annum  rent  for  the  first 
three  or  ^ye  years  of  their  service,  and  the  city 
paid  rent  for  each  of  them  from  the  time  of 
their  acceptance  until  the  1st  day  of  October, 
1891.  Since  that  day  it  has  continued  to  use 
the  hydrants  as  before,  but  it  refused  to  pay 
any  rent  for  them  on  the  ground  that  they 
were  not  efficient  in  extinguishing  fires.  The 
evidence  on  which  this  claim  is  based  conclu- 
sively shows  that,  if  they  were  not  efficient,  it 
was   not   because  the  waterworks  were  not 
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maintained  in  as  efficient  a  condition  as  when 
these  hydrants  were  accepted,  but  it  was  solely 
because  the  mains  on  the  extensions  were  too 
small,  and  the  hydrants  were  badly  located. 
The  city  is  driven  by  this  evidence  to  this  po- 
sition :  To  defend  against  its  liability  for  these 
rents,  it  must  maintain  that  if,  on  account  of 
the  size  of  the  mains  and  the  improper  location 
of  the  hydrants,  they  cannot  stand  the  test  pre 
scribed  by  g  9  of  the  ordinance,  as  the  condition 
precedent  to  the  acceptance  of  the  original  plant 
and  the  first  50  hydrants,  the  city  is  under  no 
obligation  to  pay  for  their  use.  The  evidence 
was,  in  effect,  that  streams  of  water  could  be 
thrown  from  these  hydrants  to  only  about  half 
the  height  required  of  the  first  50  hydrants 
by  §  9,  and  upon  this  ground  the  court  below 
held  that  the  city  was  not  liable  to  pa^  for  the 
use  of  the  additional  hydrants.  Is  this  the  le- 
gal effect  of  this  contract?  Could  this  city  order 
the  extension  of  these  4  inch  mains  of  the  water 
company,  9^  miles,  and  the  erection  of  129  ad- 
ditional hydrants,  under  the  contract  evidenced 
bv  ordinance  No.  27,  accept  them  all  as  suffi- 
cient and  efficient,  and  after  acquiring  the  ben- 
efit of  the  extension,  and  paying  rent  for  the  hy- 
drants two  or  three  years,  continue  to  use  them 
without  any  liability  to  pay  for  their  use?  It 
is  undoubtedly  true  that  if,  after  the  construc- 
tion and  acceptance  of  the  extension,  and  the 
additional  hydrants,  they  deteriorated  in  value 
or  usefulness,  the  damage  sustained  from  that 
fact  might  be  offset  against  the  rental,  and,  if 
they  became  utterly  useless,  the  damage  would 
be  more  than  if  the  deterioration  was  small. 
But.even  in  such  an  event,  the  city  could  hardly 
entirely  offset  the  rental  by  damage,  as  long  as 
the  extensions  supplied  sufficient  water  to  the 
inhabitants  for  domestic  and  sprinkling  pur- 
poses. In  such  a  case,  as  the  city  would  have  ob- 
tained the  benefits  of  a  substantial  performance 
of  the  contract,  it  could  not  make  an  absolute 
defense  against  the  payment  of  the  rental. 
The  complainant  would  be  entitled  to  its  rental 
less  the  damage  sustained  by  the  failure  of  the 
water  company  to  completely  perform  the  con- 
tract. German  8av,  Inst.  y.  De  La  Vergne  Re- 
frigerating Mach,  Go,  17  C.  C.  A.  84,  87,  70 
Fed.  Rep.  146,  160,  and  cases  cited;  Wiley  y. 
Athol,  150  Mass.  426,  435,  6  L.  R.  A.  342,  and 
•cases  cited.  But  this  question  does  not  arise 
in  this  case.  The  testimony  is  undisputed 
that  the  hydrants  are  as  efficient  and  the  ex- 
tensions are  as  sufficient  as  they  were  when 
the  city  accepted  them,  and  that  their  ineffi- 
ciency results  from  tt>e  fact  that  the  pipe  used 
for  the  extensions  was  too  small  to  supply  the 
large  number  of  hydrants  located  upon  them 
under  the  direction  of  the  city,  and  that  some 
of  the  hydrants  were  located  on  dead  ends  of 
the  mains,  where  it  is  impossible  to  drive  a 
forceful  stream  through  them.  Now,  how  can 
this  fact  relieve  the  city  from  liability  for  the 
rent  when  it  was  the  city  itself  that  directed 
the  laying  of  the  4-inch  pipe,  located  the  hy- 
drants upon  it,  accepted  the  hydrants  as  suffi- 
cient, and  obtained  the  use  of  most  of  them 
for  some  years  at  half  price? 

There  is  another  consideration  that  must  not 
be  overlooked  in  construing  this  contract.  It 
is  not  contended  that  the  extensions  and  hy- 
drants are  not  sufficient  Ko  furnish  all  the  water 


poses  and  for  all  public  purposes  except  the  ex- 
tinguishment of  fires.  Now,  the  extinguish- 
ment of  fires  in  a  city  is  not  usually  the  main 
inducement  for,  or  the  chief  benefit  of,  a  system 
of  waterworks.  Such  a  system  conduces  to 
the  health,  comfort,  and  pleasure  of  the  in- 
habitants of  a  city  a  thousand  times  where  it 
extinguishes  a  fire  once.  I  venture  to  say  that 
it  was  not  so  much  the  need  of  water  to  ex- 
tinguish fires  on  the  streets  along  this  9^  miles 
of  extensions  as  it  was  the  want  of  water  by 
the  residents  upon  those  streets  for  domestic 
purposes  that  induced  the  city  council  to  order 
them.  Nor  can  there  be  much  doubt  that  they 
never  would  have  been  laid  without  the  con- 
tract of  the  city  to  pay  rental  upon  these  addi- 
tional hydrants.  There  are  generally  many 
streets  in  a  small  city  where  the  private  con- 
sumption of  the  water  will  not  warrant  the 
necessary  expense  of  extending  the  mains,  and 
yet  the  health  and  comfort  of  the  inhabitants 
compel  the  city  to  make  the  extension.  In  such 
cases  it  became  necessary  for  the  city  under  this 
contract  to  locate  and  pay  for  such  a  number 
of  hydrants  as  would  yield  to  the  water  com- 
pany a  sufficient  revenue  to  warrant  the  ex- 
penditure, even  though  the  hydrants  were  un- 
necessary for  the  extinguishment  of  fires. 
That  this  course  might  be,  and  probably  would 
be,  pursued,  was  evidently  contemplated  by 
the  parties  to  this  contract,  for  it  provided,  by 
^  5  of  the  ordinance,  that,  in  case  extensions 
were  directed,  the  number  of  hydrants  or- 
dered, or  the  private  consumption,  or  both, 
should  be  sufficient  to  justify  the  expense.  A 
careful  reading  of  all  the  testimony  in  this 
case  points  unmistakably  to  the  conclusion 
that  the  real  objection  to  the  payment  of  the 
rental  for  these  hydrants  is  that  the  city  now 
finds  that  it  ordered  more  hydrants  than  it  is 
now  willing  to  pay  for.  But  it  made  its  own 
bargain,  and  it  is  no  defense  to  its  enforcement 
that  it  bought  too  much,  or  promised  to  pay 
too  high  a  price  for  its  lease. 

Bearing  in  mind  now  how  important  a  part 
of  the  consideration  for  this  rental  the  supply 
of  water  for  domestic  purposes  for  the  resi- 
dents along  these  extensions  must  have  been, 
and  the  fact  that  the  supply  for  those  purposes 
was  ample,  that  the  extensions  and  additional 
hydrants  are  as  efficient  for  the  extinguishment 
of  fires  as  they  were  when  the  hydrants  were 
accepted,  and  that  the  only  reason  they  are  not 
more  efficient  is  because  the  extensions  were 
made  with  pipe  that  was  too  small  and  the  hv- 
drants  were  improperly  located  under  the  di- 
rection and  with  the  approval  of  the  city  itself, 
let  us  in(|uire  what  provision  of  this  con- 
tract required  the  water  company  to  main- 
tain a  higher  degree  of  efficiency,  or  relieved 
the  city  from  paying  for  the  water  it 
used  from  these  additional  hydrants.  On 
this  subject  the  contract  provides  that  the 
gas  company  is  given  the  exclusive  privilege 
of  laying  its  pipes  in  the  city  to  conduct  water 
on  condition  that  it  maintnins  its  works  and 
additions  in  successful  operation  (^  2);  that  it 
shall  erect  a  complete  system  of  waterworks 
of  sufficient  capacity  to  furnish  at  all  times  all 
the  water  necessary  for  use  in  said  city  for 
the  prompt  extinguishment  of  fires  and  for 
sprinkling    and  other    public    and    domestic 


required  for  sprinkling  and  all  domestic  pur-  purposes  (§  8);  that  it  shall  lay  three  and  one- 
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half  miles  of  pipe  of  the  dimensioDS  specified 
in  the  ordinance,  sufficient  to  secure  at  all 
places  within  said  three  and  one- half  miles 
a  sufficient  water  supply,  as  well  for  public 
and  domestic  use,  and  shall  erect  50  hy- 
drants thereon,  and  as  many  more  as  may 
be  ordered  by  the  city  under  certain  re- 
strictions, and  shall  place  them  where  the  city 
authorities  direct  (§  5);  that  the  pipe  used  on 
the  extensions  may  be  of  any  size  not  less  than 
4  inches  in  diameter  (§  6);  that  for  twenty- 
one  years  the  city  will  pay  the  sum  of  $oO 
per  annum  for  each  of  the  50  hydrants  re- 
quired to  be  placed  on  the  original  system  ^'as 
well  as  for  every  additional  hydrant  in  excess 
of  said  number  d urine  the  term  of  this  con- 
tract; .  .  .  provided,  however,  that  the 
mayor  and  city  council  of  Arkansas  City. 
Kansas,  shall  not  be  bound  to  accept  such  50 
hydrants  for  the  use  of  the  city  before  a  thor- 
ough test  is  made  to  prove  that  the  works 
erected  by  the  Interstate  Gas  Company,  its 
successors,  or  assigns,  under  this  ordinance, 
are  in  perfect  working  order  and  are  able  to 
throw  simultaneously  four  (4)  streams  of 
water  from  any  4  hydrants  to  be  desig- 
nated by  the  mayor  and  city  council  through 
100  feet  of  2i  inch  rubber  hose  and  1- 
inch  ring  nozzle  at  least  sixty-five  (65)  feet 
high  from  standpipe  alone  and  eighty  (80) 
feet  high  by  difect  pressure  of  pumps." 
These  are  all  the  provisions  of  the  contract 
upon  this  subject.  They  have  all  been  sub- 
stantially performed,  except  that  the  addi- 
tional hydrants  will  not  stand  the  test  pre- 
scribed in  the  proviso  just  quoted.  But  there 
is  nothing  in  that  proviso,  or  elsewhere  in  the 
contract,  which  makes  the  compliance  with 
that  test  a  condition  precedent  to  the  accept- 
ance of,  or  the  payment  of  the  rental  for,  the 
Edditional  hydrants.  On  the  other  hand,  the 
proviso  expressly  restricts  this  test  to  the  first 
50  hydrants,  and  by  its  very  terms  excludes 
all  others  from  it.  Moreover,  it  reads  that  the 
city  '*  shall  not  be  bound  to  accept  such  60 
hydrants,"  and,  even  -if  it  covered  the  addi- 
tional hydrants,  their  acceptance  by  the  city 
would  have  waived  this  proviso.  It  provided 
only  that  the  city  was  not  bound  to  accept 
them  unless  they  complied  with  the  test.  But 
the  city  did  accept  them,  and  that  was  an  end 
of  the  matter,  and  the  liability  for  the  rent  ac- 
crued. .  It  seems  clear,  however,  upon  a  view 
of  the  entire  contract,  that  this  proviso  had 
no  reference  to  the  additional  hydrants.  This 
conclusion  is  forced  upon  the  mind  by  the  fact 
that  the  proviso  is  expressly  limited  by  its 
terms  to  the  original  60  hydrants,  by  the  fact 
that  it  is  practically  impossible  to  Extend  such 
a  system  of  waterworks,  as  that  here  in  ques- 
tion, nine  and  one  half  miles,  with  mains  only 
4  inches  in  diameter,  and  with  as  many  large 
hydrants  upon  them  as  were  ordered  in  this 
case,  and  then  to  maintain  throughout  the 
efficiency  prescribed  in  this  proviso  by  the  fact 
that  the  city  obtained  the  use  of  many  of  these 
hydrants  from  three  to  five  years  for  one  half 
the  rental  of  the  original  50.  and  a  lower 
price  imports  less  efficiency,  and  by  the  fact 
that  the  city  ordered  the  extensions  so  made 
and  accepted  the  hydrants  so  constructed,  al- 
though they  never  were  more  nearly  able  to 
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comply  with  the  test  than  they  now  are.  The* 
last  consideration  alone  ought  to  be  conclusive 
of  this  question.  These  parties  construed  this 
contract  themselves  before  any  controversy 
arose  over  it.  One  party  constructed,  and  the 
other  accepted,  under  the  contract,  pipes  and 
hydrants  which  could  not  stand  the  test  of 
§  9  of  the  ordinance.  They  thereby  themselves 
held  that  such  test  had  no  relevancy  to  the 
extended  pipes  and  additional  hydrants,  and 
their  view  was  undoubtedly  right.  '*  In  an 
executory  contract,  and  where  its  execution 
necessarily  involves  a  practical  construction,  if 
the  minds  of  both  parties  concur,  there  can  be 
no  great  danger  in  the  adoption  of  it  by  the 
court  as  the  true  one."  Chicago  v.  ShMoi},^ 
U.  S.  9  Wall.  50.  54,  19  L.  ed.  594,  696;  Top- 
lijf  V.  Topliff,  122  U.  8. 121, 131, 80  L.  ed.  1110. 
1114:  Leatitt  v.  Windsor  Landit  I.  Go.  12  U. 
S.  App.  198,  4  C.  C.  A.  425,  and  54  Fed.  Rep. 
489.444. 

What,  then,  was  the  effect  of  the  accept- 
ance by  the  city  of  the  extensions  and  addi- 
tions to  these  works  and  its  use  of  the  hydrants 
since  1887  or  1888,  upon  its  defense  to  these 
rentals  that  the  size  of  the  pipe  ordered  to  be 
laid  by  it  was  too  small,  and  that  the  hydranta 
located  by  it  were  improperly  placed?  It 
was  absolutely  fatal  to  any  such  defense.  The 
faults  in  the  construction  of  these  extensions 
and  hydrants  were  patent.  They  were  appar- 
ently due  as  much  to  the  action  of  the  city  as 
to  that  of  the  water  company.  The  acceptance 
and  use  for  years  without  protest  of  a  build- 
ing, a  system  of  buildings,  or  a  plant,  under  a 
contract  for  its  construction  and  lease,  is  a 
complete  waiver  of  all  patent  defects  in  the 
location  or  construction  thereof.  In  National 
WaterworJcBCo.  v.  Kansas  City,  10  C.C.  A.653. 
666.  62  Fed.  Rep.  853. 866,  27  U.  S.  App.  165, 
27  L.  R.  A.  827.  Mr.  Justice  Brewer,  speaking 
for  this  court,  said  of  a  claim  by  the  city  for 
damages  in  that  case  on  account  of  the  inef- 
ficiency of  the  waterworks  furnished  by  the 
lessor: 

•'  It  [the  city]  has  for  many  years  recognized 
and  accepted  this  waterworks  system  as  hav- 
ing been  constructed  in  full  compliance  with 
the  demands  of  the  contract,  and  it  is  now 
too  late  to  repudiate  such  recognition." 

In  Burlington  Waterworks  Co.  v.  Burling- 
ton, 48  Kan.  725,  the  supreme  court  of  that 
state  held  that  the  city  could  not  defend 
against  an  action  for  the  rental  of  waterworks 
on  the  ground  that  the  water  was  not  good  aft- 
er it  had  accepted  the  works  and  the  water 
had  been  used  by  the  city  and  its  inhabitants 
for  about  a  year  without  protest.  In  Corn- 
stocky.  Sanger,  51  Mich.  497,  502,  the  supreme 
court  of  that  state  said  of  a  defense  to  an  ac- 
tion for  the  price  of  lumber,  that  the  con- 
tracted quantity  of  the  special  sizes  had  not 
been  delivered.  '*Any  difference  between 
what  they  had  a  right  to  demand  and  what 
they  had  actually  received  was  waived  by  the 
reception  without  protest.  This  is  a  rule  of 
Justice  as  well  as  of  law.  Parker  v.  Palmer,  4 
Barn.  &  Aid.  887;  Chapman  v.  Morton,  11 
Mees.  &  W.  584;  Reed  v.  RandaU,  29  N.  Y. 
858,  86  Am.  Dec.  805;  Qaylord  Mfg.  Co.  v. 
Allen,  h^'^.  Y.  515;  Barton  v.  Kane,  17  Wis. 
38,  84    Am.    Dec.  728;   Watkins  v.    PaiM^ 
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57  GtL.  50.  The  contract  in  law  bad  been 
complied  witb;  and  thougb  tbe  performance 
was  not  exact,  it  bad  been  accepted." 

Tbere  is  another  and  a  conclusive  reason  wbv 
this  city  cannot  maintain  any  of  tbe  defenses  it 
has  interposed  in  tbis  suit.  It  is  tbat  it  cannot 
accept  tbe  benefits  and  repudiate  tbe  burdens 
of  its  contract.  It  is  tbat  it  cannot  be  beard  to 
deny  tbe  trutb  of  tbe  representations  of  tbe  ex- 
istence and  of  tbe  execution  of  tbis  contract, 
wbicb  its  records  and  its  conduct  bave  con- 
stantly made,  and  in  reliance  upon  wbicb,  tbe 
gas  company  and  the  water  company  con- 
structed and  extended  tbe  waterworks,  and  the 
bank  and  tbe  bondholders  loaned  their  money. 
No  principle  is  more  universal  in  the  jurispru- 
dence of  civilized  nations,  no  principle  is  more 
equitable  in  itself,  or  more  salutary  in  its  ef- 
fects, than  that  no  one  may,  to  the  damage  of 
another,  deny  tbe  truth  of  statements  and  rep- 
resentations by  which  he  has  purposely  or 
carelessly  induced  that  other  to  change  his  sit- 
uation. Tbis  principle  is  equitable,  because  it 
forbids  tbe  untruthful  or  culpably  negligent 
deceiver  from  profiting  by  bis  own  wrong,  at 
tbe  expense  of  tbe  innocent  purchaser  or  con- 
tractor who  believed  him.  It  is  salutary,  be- 
cause it  represses  falsehood  and  fraud.  Pax- 
son  V.  Brotcn,  27  U.  8.  App.  49,  60,  10  C.  C. 
A.  185,  143,  and  61  Fed.  Rep.  874,  881;  Pence 
V.  Arbuckle,  22  Minn.  417;  Gaimcross  v.  Lori- 
mer,  8  Macq.  H.  L.  Cas.  827,  829;  Dickerson 
V.  Colgrove,  100  U.  8.  578,  582,  25  L.  ed.  618, 
620;  Faxton  v.  Faxon,  28  Mich.  159;  Kirk  v. 
Hamilton,  102  U.  8.  68,  75.  26  L.  ed.  79,  81; 
Evan*  V.  Snyder ,  64  Mo.  516.  Tbis  principle 
is  as  applicable  to  tbe  transactions  of  corpo- 
rations as  to  those  of  individuals.  As  Mr.  Jus- 
tice Campbell  well  said  in  Zahriskie  ▼.  Cleve- 
land, a  dta  R  Co.  64  U.  8.  23  How.  381, 
400.  401, 16  L.  ed.  488,  497,  498,  in  wbicb  tbe 
supreme  court  held  tbat  a  corporation  was  es- 
topped to  question  tbe  validity  of  its  void 
guaranty,  because  it  bad  permitted  tbe  circula- 
tion of  the  bonds  tbat  carried  it:  *'A  corpora- 
tion, quite  as  much  as  an  individual,  is  held  to 
a  careful  adherence  to  truth  in  their  dealings 
with  mankind,  and  cannot,  by  their  represen- 
tations or  silence,  involve  others  in  onerous  en- 
gagements and  then  defeat  tbe  calculations 
and  claims  their  own  conduct  bad  superin- 
duced." 

Be  Omaha  Bridge  Cages,  10  U.  8.  App.  98. 
188,  190,  2  C.  C.  A  174,  239,  240,  and  51  Fed. 
Rep.  309.  826.  827;  Butler  v.  Cockrill,  20  C.  C. 
A  122,  78  Fed.  Rep.  945. 

In  a  business  transaction  like  tbat  of  procur- 
ing tbe  construction  of  waterworks  and  tbe  use 
of  water  for  itself  and  its  inhabitants,  a  munici- 
pality is  subject  to  this  principle  to  tbe  same 
extent  as  a  private  corporation.  The  same 
rules  govern  its  business  transactions  that  gov- 
ern tbe  negotiations  of  private  individuals  and 
corporations.  Safety  Insulated  Wire  dt  C.  Co. 
v.  Baltimore,  18  C.  C.  A.  875,  877,  878, 66  Fed. 
Rep.  140,  148.  144.  25  U.  8.  App.  166;  San 
Francisco  Gas  Co.  v.  San  Francisco,  9  Cal.  453, 
468,  469,  471;  Columbvs  Watenoorks  Co.  v.  Co- 
luminis,48  Kan.  99, 118, 15  L.  R,  A.  354;  Fergus 
Falls  Water  Co,  v.  Fergus  FaUs,  65  Fed.  Rep. 
686.  591;  National  L.  Ins.  Co.  v.  Huron  Bd.  of 
Edu.  27  U.  8.  App.  244.  10  C.  C.  A.  687,  and 
62  Fed.  Rep.  778;  National  Tube- Works  Co.  v. 
84  L.  R.  A. 


Chamberlain,  5  Dak.  54;  Com.  v.  Philadelphia, 
132  Pa.  288;  New  Orleans  Gaslight  Co.  v.  Neuf 
Orleans,  42  La.  Ann.  188,  192;  Tacoma  Hotel 
Co.  V.  Taoma  Light  dk  W.  Co.  8  Wash.  816, 
325,  14  L.  R  A.  669;  Wagner  v.  Bock  Island, 
146  III.  139,  21  L.  R.  A.  519;  Vincennes  v. 
Citizens  Gaslight  Co.  182  Ind.  114,  126.  16  L. 
R.  A.  485;  Indianapolis  v.  Indianapolis  Gas- 
light dtC.Co.Wi  Ind.  896,  403;  State,  Bead,  v. 
AUantic  City,  49  N.  J.  L.  558,  662. 

The  city  of  Arkansas  City  spread  upon  tbe 
records  of  its  city  council  an  ordinance,  ap- 
proved by  its  mayor,  which  purported  to  be  an 
offer  to  the  gas  company  to  pay  the  rentals 
whose  recovery  is  sought  in  this  suit,  in  con- 
sideration tbat  tbe  company  would  construct 
and  operate  these  waterworks.  The  company 
accepted  tbe  supposed  offer,  and  at  tbe  expense 
of  thousands  of  dollars  constructed  and  oper- 
ated tbe  works  according  to  the  terms  of  the 
ordinance,  under  the  express  direction  of  tbe 
city  council.  The  city  accepted  the  original 
plant  by  a  resolution  spread  upon  its  records, 
by  which  the  city  council  enacted  that  "tbe 
waterworks  erected  by  the  Interstate  Gas  Com- 
pany under  ordinance  No.  27  be,  and  hereby 
are,  accepted  by  tbe  city."  By  this  ordinance 
the  city  had  promised  to  pay  the  gas  company 
and  its  successors  $60  per  annum  as  rental  for 
each  hydrant  erected  thereunder.  After  100 
hydrants  had  been  erected  and  connected  with 
the  works,  and  when  tbe  cit^  was  paying 
rental  for  them,  according  to  this  contract,  tbe 
Arkansas  City  Water  Company,  the  then 
owner  of  the  waterworks,  mortgaged  them, 
and  p]edi;ed  these  accruing  rentals  to  secure 
tbe  $150,000,  to  collect  which  this  suit  was 
brought.  The  trust  deed  which  secures  tbis 
money  provided  that  only  $100,000  of  tbe 
bonds  secured  by  it  should  issue  uppn  tbe  ex- 
isting security,  but  tbat  bonds  to  tbe  amount  of 
$50,000  more  might  be  issued  upon  certificates 
tbat  the  works  had,  subsequent  to  September 
24,  1887,  been  so  extended  that  tbe  revenues 
from  the  hydrant  rentals  on  tbe  extensions 
would  pay  interest  on  the  additional  bonds. 
Bonds  to  the  amount  of  $100,000  were  imme- 
diately issued  and  sold  in  open  market,  upon 
tbe  faith  of  tbis  contract  by  tbe  city,  its  per- 
formance by  the  mortgagor  evidencid  by  the 
acceptance  of  tbe  city  council  and  by  the  fact 
tbat  the  latter  had  paid  the  rentals  under  it  for 
fourteen  months  without  protest.  How  can 
that  city  now  be  beard  to  say  to  the  holders  of 
these  bonds  that  all  these  representations  were 
false,  tbat  it  had  no  power  to  make  this  con- 
tract, or  tbat  it  never  made  it,  or  that  it  was 
never  performed,  when  it  still  continues  to  take 
and  use  the  water  from  tbe  hydrants?  It  can- 
not. The  supreme  court  of  Kansas,  in  placing 
its  seal  of  condemnation  upon  a  proposition  to 
sustain  a  like  defense  in  Columbus  Waterworks 
Co.  V.  Columhis,  48  Kan.  99,  113,  15  L.  R.  A. 
354,  said:  "To  hold  to  tbe  latter  proposition, 
when  the  parties  cannot  be  placed  in  tbe  same 
condition  tbey  were  in  before  tbe  contract 
was  executed,  would  be  a  violation  of  the 
plainest  rules  of  good  faith." 

But  tbis  is  not  all.  After  tbis  mortgage  was 
made,  tbe  city  council  of  this  city,  by  motions 
duly  carried  and  resolutions  properly  passed, 
accepted  75  additional  hydrants,  erected  upon 
extensions  of  these  worksmade  under  its  orders. 
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and  its  city  clerk  certified  over  tlie  seal  of  the 
city  that  these  hydrants  had  been  erected  and 
accepted  by  the  city  upon  extensions  of  the 
plant  made  after  September  24,  1887,  accord- 
ing to  the  provisions  of  the  original  ordinance, 
and  that  certain  rentals  had  accrued  thereon 
from  the  city,  which  were  sufficient  in  amount 
to  pay  the  interest  on  the  remaining  $50,000  of 
bonds.  These  certificates  were  presented  to 
the  trustee  under  the  trust  deed,  and  in  reliance 
upon  them,  and  upon  the  records  of  the  city 
council  upon  which  they  were  based,  it  issued 
the  remaining  bonds,  and  they  have  been  pur- 
chased by  their  holders.  The  city  has  used 
these  hydrants  to  the  present  time.  How  can 
it  be  heard  to  say  to  these  bondholders  that  it 
is  liable  to  pay  no  rent  for  this  use,  because  the 
pipe  on  the  extensions  was  too  small,  and  the 
hydrants  were  improperly  located?  The  city 
and  the  mortgagor  fixed  the  size  of  the  pipe. 
The  city  located  the  hydrants,  and  when  all 
was  done  it  induced  the  trustee  and  the  bond- 
holders to  part  with  the  money  that  was  used 
to  pay  for  them  by  its  representations  that 
they  were  properly  constructed  to  make  it 
liable  for  the  rentals  it  agreed  to  paj  for  their 
use.  Upon  every  principle  of  Justice  and  of 
equity,  it  is  too  late  now  for  it  to  deny  the 
truth  of  these  representations,  while  it  retains 
the  benefits  they  procured  for  it.  It  must  return 
the  $50,000  and  interest  which  its  acts  and  con- 
duct induced  the  bondholders  to  part  with  be- 
fore it  can  be  heard  to  say  that  the  representa- 
tions they  made  were  false. 

All  the  issues  presented  in  this  case  that  are 
worthy  of  extended  consideration  have  now 
been  disposed  of.  The  questions  presented  by 
the  appeal  of  the  receiver  have  become  imma- 
terial, and  need  no  consideration,  because  the 
decree  mugt  be  reversed,  and  the  questions  he 
sought  to  present  have  been  determined  in  the 
consideration  we  have  given  to  the  appeal  of 
the  bank.  All  questions  concerning  the  va- 
lidity of  the  mortgage  and  the  title  to  be  ac- 
quired under  it  are  foreclosed  by  the  purchase 
of  the  property  from  the  mortgagor,  subject  to 
the  mortgage,  by  the  city.  The  city  now 
stands  in  the  shoes  of  the  mortgagor  as  to  all 
the  mortgaged  property,  and  is  bound  in  good 


faith  to  preserve,  maintain,  and  apply  the 
waterworks  and  their  income  as  a  primary 
fund  sacredly  pled^d  to  the  payment  of  the 
mortgage  debt.  Kilpatrick  v.  Haley,  27  U.  8. 
App.  752.  18  C.  C.  A.  480,  483.  484,  and  66 
Fed.  Rep.  138,  186,  137;  Drury  v.  BMen,  121 
111.  130;  Byington  v.  Fountain,  61  Iowa.  512. 

The  ordinance  No.  304,  by  which  the  city 
in  terms  orepealed  rdinance  No.  27,  on  which 
the  contract  for  the  waterworks  was  founded, 
was,  of  course,  void  as  against  the  trustee  and 
the  bondholders,  because  it  impaired  the  obli- 
gation of  a  contract. 

The  court  is  unanimous  in  the  opinion  that 
the  decree  below  must  be  reversed,  and  that, 
in  addition  to  the  ordinary  provisions  for  the 
foreclosure  of  a  trust  deed  and  the  sale  of  the 
property  covered  by  it,  the  decree  should  ad- 
judge the  existence  and  validity  of  the  con- 
tract between  the  city  and  the  gas  company 
and  its  successor,  the  water  company,  the 
terms  of  which  are  disclosed  by  ordinance 
No.  27,  the  erection  by  the  gas  company,  the 
due  acceptance  by  the  city,  and  its  liability  to 
pay  the  rental  for  the  original  50  hydrants, 
according  to  the  terms  of  that  ordinance.  It 
should  adjudge  that  the  receiver  is  entitled  to 
receive  the  rents  of  these  50  hydrants  from 
the  city  of  Arkansas  City  from  October  1. 1891, 
until  he  delivers  the  plant  to  a  purchaser  under 
the  decree.  It  should  determine  the  amount 
of  those  rents  to  the  time  of  the  entry  of  the 
decree,  and  should  order  their  immediate  pay- 
ment to  the  receiver  by  the  city.  In  accord- 
ance with  the  opinion  of  the  majority  of  the 
court,  the  decree,  should  leave  the  question  of 
the  liability  of  the  city  for  the  rental  of  the  ad- 
ditional 120  hydrants  undetermined  and  un- 
affected by  these  proceedings,  so  that  it  may 
be  subsequently  litigated  by  the  receiver,  the 
purchaser  at  the  sale,  or  any  other  person  who 
shall  demand  of  the  city  the  right  to  these 
rentals. 

Let  the  decree  be  reversed,  with  costs  against 
the  city  of  Arkansas  City  in  No.  672,  and 
against  Hopper,  receiver,  in  No.  678,  and  let 
the  case  be  remanded,  with  directions  to  the 
court  below  to  enter  a  decree  in  conformity 
with  the  opinion  of  the  court. 
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R.  L.  BRUNER  et  at.,  AppU., 
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FIRST  NATIONAL  BANK  OF  JOHNSON 
CITY  et  al. 
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!•  A  cash  deposit  fraudulently  received 
by  an  inBoWent   bank  aft«r  its  officers 


know  of  its  insolvency  cannot  be  reclaimed  from 
its  receiver  when  it  went  into  the  general  funds 
of  the  bank  and  cannot  be  identified  and 
separated  from  other  funds  on  hand  when  the 
receiver  took  cbarire. 
8.  Checks  and  drafts  fraudulently  re- 
ceived by  a  bank  after  Its  officers  knew  of  its 
insolvency  can  be  reclaimed  if  they  can  be  found 
and  are  not  yet  collected  and  credited  when  the 
bank  closes  its  doors. 


Note.— IVttst  in  deposit  in  insolvent  bank. 

Few  of  the  cases  upon  this  subject  treat  the  ques- 
tion as  one  of  trust.  It  is  quite  generally  recog- 
nized that  in  case  the  bank  U  hopelessly  insol- 
vent to  the  knowledge  of  its  directors  when  it 
receives  the  deposit,  there  is  fraud  which  will  entitle 
84  L.  R  A. 


the  depositor  to  rescind  the  contract;  and  a  few 
of  the  cases  then  settle  the  rights  of  the  parties  as 
though  the  case  was  one  of  trust  ex  mdUfido,  But 
the  majority  of  the  cases  do  not  go  expressly  upon 
the  ground  of  trust,  but  simply  upon  the  ground 
of  the  right  to  rescind  and  recover  back  the  prop- 
erty which  may  be  found.   The  cases  in  which  the 


1896. 


Brunbr  v.  Praar  National  Bank  op  Johnbon  Crrr. 


8*  Credltinflr  eheeks  and  dralts  to  a 
bank  which  has  fkiled.  although  done  by 
a  oorreepondent  wbioh  does  not  yet  know  of  the 
failure,  cannot  prejudice  the  rinrbts  of  persons 
who  deposited  such  paper  In  the  insolvent  bank 
to  recover  back  their  paper  or  its  proceeds,  when 
the  deposit  was  received  after  the  officers  of  the 
bank  knew  it  to  be  insolvent. 

4.  The  identical  proceeds  ofa  cheek  or 
draft  fraudulently  received  on  deposit  by  an 
insolvent  bank  are  sufficiently  traced  by  the 
depositor  when  it  appears  tiiat  they  are  in- 
cluded In  a  fund  paid  over  to  the  receiver  of  the 
bank  by  a  correspondent  as  the  proceeds  of 
credits  made  after  the  bank  failed  but  before  no- 
tice thereof  to  the  correspondent. 

6.  Fraud  in  receiving  a  deposit  of 
checks  or  dralts  after  hank  officials 
know  that  it  Is  insolvent  will  not  give  [the 
depositor  a  preferential  claim  against  assets  in 
the  hands  of  the  receiver  of  the  bank,  if  the 
bank  before  its  failure  had  received  the  proceeds 
of  such  paper  or  credit  therefor  from  a  corre- 
spondent, although  the  bank  had  on  hand  when 
it  failed  and  always  after  the  deposits  were  made 
more  than  the  amount  thereof  in  cash. 

^,  (October  31, 1896.) 

APPEAL  by  complainants  from  a  decree  of 
the  Court  of  Chancery  Appeals  reversing 
a  judgment  of  the  Chancery  Court  for  Wash- 
ington County  in  their  favor  in  a  suit  brought 
to  reach  assets  in  the  hands  of  defendants 
which  were  alleged  to  be  impressed  with  a 
trust  in  favor  of  complainants.  Beveraed  in 
part. 

The  facts  are  stated  in  the  opinion. 

Mewn,  Kirkpatrick,  Williams,  &  Bow- 
man, for  appellants: 

The  procurement  of  credit  by  false  repre- 
sentations as  to  solvency  renders  a  transaction 
rescindable  for  fraud. 

Bslding  v.  FranMand,  8  Lea,  67.  41  Am. 
Rep.  eSO;  Feehheimer  v.  Baum,  37  Fed.  Rep. 
167,  2  L.  R.  A.  158,  and  noUs. 

And  the  rule  is  yet  more  rigidly  applied  to 


representations,  express  or  implied,  by  bankers 
doing  business  in  a  state  of  hopeless  insol- 
vency. 

St  notm  d  S,  F.  R.  Co.  v.  Johnston,  138  U. 
8.  566,  83  L.  ed.  683;  Cragie  v.  Hadley,  99  N. 
Y.  131,  62  Am.  Rep.  9;  Beat  v.  SamervilU,  50 
Fed.  Rep.  650,  5  U.  S.  App.  14,  17  L.  R  A. 
291;  TToMo/i  v.  Hawkins,  59  Fed.  Rep.  234. 

As  to  deposits  made  on  Monday  before  the 
bank's  doors  closed  at  noon  that  day,  it  will  be 
presumed  that  they  went  into  the  hands  of  the 
receiver. 

Ex  parte  Dale,  L.  R.  11  Ch.  Div.  772,  as 
construed  by  Knatehbull  v.  HaUett,  L.  R.  18 
Ch.  Div.  696;  Wasson  v.  Hawkins,  supra. 

The  relation  of  trustee  and  cestui  que  trust 
being  established,  the  proceeds  of  all  the  pen- 
sion checks  having  come  to  the  hands  of  the  re- 
ceiver ^f ter  insolvency  may  be  recovered. 

Commercial  Nat,  Bank  v.  Armstrong,  148 
U.  8.  50,  37  L.  ed.  368;  Lafort  v.  Carpenter, 
91  Hun,  76:  Illinois  Trust  <ft  Sav.  Bank  v. 
Smith,  21  Blatchf.  275. 

The  New  York  correspondent  had  no  right 
to  credit  and  mingle  the  proceeds  of  such 
checks  after  the  hour  of  insolvency,  noon  of 
Monday,  whether  the  condition  was  known  to 
it  or  not. 

Old  Nat.  Bank  v.  German- American  Nat 
Bank,  155  U.  8.  568,  39  L.  ed.  262;  First  Nat. 
Bank  v.  Strauss,  66  Miss.  479;  Manufacturers^ 
Nat.  Bank  v.  Continental  Bank,  148  Mass. 
563,  2  L.  R.  A.  699. 

Messrs.  E«  C.  Reeves  and  Robert  Bar- 
row also  for  appellants. 

Messrs,  W.  W.  Faw  and  T.  A.  Cos  for 
appellee. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court: 

This  bill  is  filed  to  recover  from  the  defend- 
ant, Cox,  as  receiver  of  the  First  National 
Bank  of  Johnson  City,  $1,168.83 .  balance  to 
their  credit  in  the  bank  when  it  closed  its 
doors,  November  12,  1894.  There  was  a  de- 
murrer to  the  bill,  and  it  was  amended  so  as  to 


banker  was  in  fact  a  trustee,  as  where  be  held  a 
fund  which  was  to  be  applied  to  a  particular  pur- 
pose, which  cases  will  form  the  subject  of  a  future 
note,  would  seem  to  iudlcate  that  If  the  question 
was  treated  as  one  of  trust  the  fund  miffht  be  pur- 
sued further  than  It  is  under  the  present  rule. 

Receiving  deposit  wKen  itisolvent  a  fraud. 

If  the  txinker  is  In  an  irretrievable  condition  of 
Insolvency  when  he  takes  the  deposit  of  his  custo- 
mer the  transaction  may  involve  an  Implied  repre- 
sentation or  concealment  which  characterizes  it  as 
fraudulent  on  the  part  of  the  banker.  Kochester 
PrintiuBT  C!o.  v.  Loomis,  i5  Hun,  08. 

If  the  bank  is  Insolvent  at  the  time  of  reoeiviuR 
the  deposit  It  is  gruilty  of  fraud,  and  the  depositor 
may  recover  his  deposit  unless  it  is  in  the  mean- 
time passed  into  the  hands  of  a  bona  fide  holder. 
New  York  Breweries  Co.  v.  Higrffins,  79  Hun,  250. 

No  knowledffe  by  the  oflBcers  of  the  bank  of  its 
insolvency  Is  sufficient  to  avoid  transactions  be- 
tween the  bank  and  its  customers  on  the  ground  of 
fraud,  unless  the  evidence  dearly  shows  that  the 
directors  also  had  such  ^knowledge.  Balbach  v. 
Frelinghuysen,  16  Fed.  Rep.  675. 

If  the  officers  of  the  bank  do  not  know  of  the 
insolvency  at  the  time  the  deposit  is  made,  there 
will  be  nothlnir  to  prevent  its  fretting  title  to  the 
deposit.  And  the  mere  fact  Uiat  the  bank  is  soon 
84L.  R.  A. 


afterwards  dosed  by  the  bank  superintendent  is  not 
sufficient  to  show  such  knowledge.  People  v.  Saint 
Nicholas  Bank,  77  Hun,  169. 

If  the  officers  of  the  bank  do  not  know  that  it  is 
insolvent  when  the  deposit  is  received  the  depos- 
itor will  have  no  equity  to  be  paid  in  full  to  the  ex- 
clusion of  other  depositors.  Terhune  v.  Bank  of 
Bergen  County,  84  N.  J.  Eq.  367. 

If  the  offloers  of  the  bank  do  not  know  of  its  in- 
solvency the  relation  of  debtor  and  creditor  be- 
tween the  tmnk  and  its  depositor  is  not  altered  by 
the  fact  that  the  bank  is  at  the  time  insolvent. 
Williams  v.  Cox  (Tenn.)  37  8.  W.  SJ»8. 

The  mere.fact  that  the  money  is  received  when 
the  firm  is  insolvent  is  not  such  fraud  as  will  pre- 
vent the  debt  being  barred  by  a  discharge  in  bank- 
ruptcy if  the  banker  at  the  time  believed  that  by 
reason  of  his  experience  or  otherwise  he  was  able 
to  carry  his  business  through  its  difficulties.  Shel- 
don V.  Clews,  18  Abb.  N.  C.  40. 

In  St.  Louis  &8.  F.  R.  Co.  v.  Johnston,  28  Blatchf. 
480,  27  Fed.  Rep.  246,  it  is  said  that  if  the  offloers  of 
the  bank  supposed  that  they  could  maintain  its 
credit  and  surmount  its  difficulties  they  were  un- 
der no  legal  duty  to  disdose  the  state  of  its  affairs 
to  its  customers,  and  that  silence  in  regard  to  that 
fact  which  was  not  its  duty  to  disclose  could  nott)e 
held  to  be  fraud. 

The  mere  fact  that  the  bank  fails  soon  after  re- 


584 


TlfiNNESSEB  SUPRBMB  COUBT. 


Oct., 


charge  that  the  deposits  made  November  10 
and  November  12,  1894,  were  traceable  into, 
and  formed  part  of,  the  fund  on  hand  when 
the  bank  failed,  and  that  the  fund  in  bank 
was,  all  the  time  after  the  deposits,  more  than 
the  amount  of  these  deposits.  The  chancellor 
held  that  the  bank  officials  obtained  the  de- 
posits through  fraud,  knowing  the  bank  to  be 
insolvent  when  they  were  received.  He  was  of 
opinion  that  $276.82  of  the  deposits  could  be 
traced  into  the  funds  on  hand  when  the  bank 
suspended,  and  the  remainder,  of  $886.86, 
could  not  be  so  traced.  He  gave  a  decree  for 
the  former  sum,  as  a  pref errS  debt,  but,  as  to 
the  latter  amount,  held  that  the  complainants 
could  onlv  share  pro  rata  in  the  assets  of  the 
bank.  Complainants  and  the  receiver  both 
appealed,  but,  the  record  failing  to  show  an 
appeal  granted,  the  appeals  were  by  this  court 
dismissed.  Afterwards  the  cause  was  brought 
to  this  court  by  writ  of  error  on  part  of  the 
bank  and  its  receiver,  and,  errors  being  as- 
signed, the  case  has  been  heard  by  the  court  of 
chancery  appeals,  and  the  chancellor's  decree 
reversed  and  the  bill  dismissed.  The  facts,  as 
found  by  the  court  of  chancery  appeals,  are 
that  the  bank  officials  were  guilty  of  fraud  in 
obtaining  the  complainant's  deposits  now  in 
controversy,  in  not  only  withholding  knowl- 
edge of  the  bank's  insolvency,  which  was  well 
known  to  them,  but  in  active  misrepresenta- 
tion that  the  bank  was  in  a  safe  .and  solvent 
condition.  That  court  also  finds  that  there  is 
no  evidence  that  the  checks  deposited  were  on 
hand  when  the  bank  failed,  or  that  their  pro- 
ceeds constituted  a  part  of  the  cash  turned  over 
to  the  receiver.  The  question  presented  in  the 
case  is  simply  whether  the  complainants  can 
reclaim,  as  against  the  receiver  and  the  other 
creditors  of  the  bank,  the  amount  of  the  checks 
deposited  on  November  10, 1894,  of  $18,  and 
November  12,  1894,  of  $80  and  $86,  aggrega^ 
log  $84.  upon  the  theory  that  the  bank  had  on 
hand  when  it  failed,  and  always  after  the  de. 


posits  were  made,  more  than  that  amount  in 
cash,  the  deposits  having  been  secured  by  fraud 
of  the  bank  officials. 

The  right  of  a  vendor  to  reclaim  specific 
pjersonal  property  from  a  vendee  or  his  as- 
signee, when  it  has  been  obtained  by  fraud  and 
the  property  can  be  identified,  cannot  be  dis- 
puted. Belding  v.  Frankland,  8  Lea,  67,  41 
Am.  ){ep.  680.  But  does  a  similar  rule  apply 
in  a  case  like  the  present,  when  the  property  is 
paper  or  its  proceeds,  and  cannot  be  identified 
in  kind,  and  can  only  be  traced  into  a  common 
fund  with  which  it  has  been  commingled? 
The  deposits  made  by  the  complainants, 
whether  of  paper  or  money,  were  received  as 
cash  by  the  Johnson  City  Bank,  and  credited 
up  to  complainants  as  cash;  and  the  paper  was 
remitted  to  and  received  by  the  New  York 
bank  as  cash,  and  so  credited  up  by  it  to  the 
Johnson  City  bank.  As  to  the  actual  cash  de- 
posited on  the  10th  and  12th  of  November,  it 
appears  that  it  went  into  the  general  funds  of 
the  bank,  bein^  credited  as  cash,  and  there  is 
no  claim  that  it  could  be  identified  and  sepa- 
rated from  the  other  funds  on  hand  when  the 
receiver  took  charge,  and  the  riffbt  to  reclaim 
this  is  lost.  Akin  v.  Jones,  98  Tenn.  353,  25 
L.  R.  A.  523;  Sayle$  v.  Cox,  95  Tenn.  579,  82 
L.  R.  A.  715.  But  it  appears  that  on  the  10th 
of  November,  1894,  there  was  deposited  a 
check  or  draft  on  the  United  States  treasurv 
for  $18,  and  on  the  12th  of  November.  1894, 
two  other  government  checks  for  $H0  and  $86. 
These  were  forwarded,  for  credit  as  cash,  to 
the  (Southern  National  Bank  of  New  York  be- 
fore the  Johnson  City  bank  closed  its  doors,  at 
noon  on  the  12th  of  November,  1894.  When 
they  were  received  by  the  New  York  bank  they 
were  credited  as  cash  to  the  Johnson  City 
bank,  but  the  exact  date  when  thus  received 
and  credited  is  not  made  to  appear.  It  is  ab- 
solutely certain,  however,  in  the  natural  course 
of  events,  that  the  checks  sent  on  November 
12,  1894,  the  same  day  the  Johnson  City  bank 


oeivioff  the  deposit  will  not,  in  the  absence  of  fraud, 
entitle  the  depositor  to  rescind  the  contract  and 
stop  payment  of  the  paper  which  was  deposited. 
Metropolitan  Nat.  Bank  v.  Loyd,  25  Hun,  101. 

In  Metropolitan  Nat.  Bank  v.  Loyd,  90  N.  Y.  530, 
it  is  sufiTfreeted  that  the  depositor  after  the  credit 
was  iriven  left  the  deposit  with  the  bank  for  his  own 
convenleooe  when  he  mifcht  have  withdrawn  it  Im- 
mediately, and  that  therefore  it  was  not  necessary 
to  consider  whether  or  not  the  deposit  received  by 
the  insolvent  bank  could  be  recovered  under  any 
circumstances. 

In  Anonymous,  07  N.  Y.  598,  the  court  held  that  an 
order  of  arrest  was  proper  where  the  banker  know- 
ing that  he  was  hopelessly  Insolvent  received 
money  on  deposit. 

But  that  was  a  case  of  the  sale  of  a  bill  of  ex- 
change, and  not  the  case  of  a  deposit.  Roebling  v. 
Duncan.  8  Hun,  507. 

In  order  to  sustain  an  attachment  for  receiving 
the  deposit  with  Intent  to  defraud  the  actual  Intent 
must  be  proved.  It  is  not  sufficient  that  the  de- 
posit is  received  when  the  bank  is  insolvent  which 
the  statute  makes  fraudulent.  Hughes  v.  Lake,  68 
Miss.  557. 

How  far  trust  exUttt. 
In  People  v.  Saint  Nicholas  Bank,  77  Hun.  150,  the 
court  intimates  that  the  receipt  of  the  money  when 
insolvent  is  not  sufficient  to  create  a  trust  which 
34  L.  R   A. 


will  be  governed  by  the  principles  applicable  to 
that  relation,  saying  that  in  order  to  do  so  there 
should  be  a  specific  appropriation  of  a  particular 
fund  for  the  payment  of  a  particular  claim. 

In  Massey  v.  Fisher,  62  Fed.  Rep.  958,  which  was  a 
case  of  payment  of  money  to  take  up  a  note,  the 
court  distinguishes  that  case  where  the  bank  had 
no  right  to  use  the  money  but  was  bound  to  apply 
it  to  the  note,  from  those  oC  a  deposit  where  the 
understanding  of  the  parties  is  that  it  should  com- 
mingle the  money  with  its  own  and  use  it  as  such. 

Although  the  fact  that  the  deposit  was  obtained 
by  fraud  gives  the  depositor  the  right  to  recover 
the  deposit  if  he  can  trace  it,  does  not  give  him  a 
right  to  have  precedence  out  of  the  general  fund 
of  the  bank  over  other  creditors,  nor  does  it  give 
the  bank  a  right  to  pay  him  in  violation  of  the 
statute  forbidding  trespasses  by  a  corporation  in 
contemplation  of  Insolvency.  Atkinson  v.  Roch- 
ester Printing  Go.  114  N.  Y.  168. 

In  Re  Bank  of  Madison,  5  Biss.  515,  the  court  said, 
in  speaking  of  a  case  of  collection  by  an  insolvent 
bank,  that  It  Is  not  exacting  too  much  to  require 
that  a  party  dealing  with  an  insolvent  bank  in  the 
ordinary  way  should  make  out  a  very  clear  case 
before  a  court  should  sustain  a  preference  In  bJs 
favor  over  other  creditors. 

The  tendency  of  the  above  cases  seems  to  be  to 
deny  the  application  of  the  trust  doctrine  to  this 
class  of  cases. 
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-failed,  could  not  have  reached  the  New  York 
bank  and  been  credited  on  the  same  day;  but 
it  is  not  certain  that  the  check  sent  on  the  10th 
•could  not  have  reached  the  New  York  bank 
and  have  been  credited  by  it  before  the  John- 
son City  bank  closed  its  doors,  on  the  12th  at 
,  noon.  As  to  these  checks  a  very  nice  question 
arises.  It  appears  that  the  New  York  bank 
paid  over  to  the  receiver  of  the  Johnson  Citv 
bank,  after  he  took  possession,  about  $5,00(1, 
retaining  a  further  sum  of  $771.62  to  meet  cer- 
tain indorsements  upon  re^iiscounts  made  for 
the  Johnson  City  bank.  This  fund  embraced 
the  checks  referred  to,  but,  they  having  been 
entered  up  to  the  general  credit  of  the  Johnson 
City  bank  after  its  failure,  the  question  is,  can 
the  amount  be  reclaimed  out  of  the  money  paid 
over  to  the  receiver  by  the  New  York  bank? 
It  has  been  held  that  when  a  bank  ceases  to  do 
business  the  status  of  each  and  every  creditor  is 
immediately  fixed.  After  that  time  a  corres- 
pondent bank  has  no  power  to  so  deposit  or 
credit  funds  received  for  the  account  of  the  in- 
solvent bank  as  to  affect  the  rights  of  the  cus- 
tomers or  creditors  of  the  insolvent  bank.  Un- 
?[uestionably  the  complainants,  in  view  of  the 
raud  practiced  upon  them  bv  the  bank,  had 
the  right,  when  it  closed  its  doors,  to  reclaim 
the  government  checks  deposited  on  the  12th, 
4knd  which  were  not  yet  collected  or  credited, 
if  they  could  be  found.  Nor  could  the  New 
York  bank,  by  afterwards  collecting  these 
'treasury  checks,  and  depositing  their  proceeds 
to  the  general  account  of  the  Johnson  City 
bank,  deprive  complainants  of  their  right  to 
such  proceeds.  The  New  York  bank,  after 
the  closing  of  the  doors  of  the  Johnson  City 
bank,  could  make  no  further  credits  to  it  that 
could  or  would  in  any  way  affect  the  right  of 
the  complainants  to  the  checks  or  theirpro- 
ceeds.  And  this  is  true  whether  the  New  York 
^ank  had  notice  of  the  failure  of  the  Johnson 
City  bank  or  not  when  it  made  the  credits.  In 
other  words,  all  checks  and  drafts  received  by 


the  New  York  bank  after  the  Johnson  City 
bank  closed  its  doors  should  have  been  kept . 
separate,  and  accounted  for  to  the  receiver,  for 
the  true  owners,  and  not  credited  to  the  John- 
son City  bank;  and  such  credit,  if  given,  could 
not  prejudice  complainants'  right  to  rescind 
their  contract  for  fraud,  and  recover  back  the 
proceeds  not  credited  when  the  insolvent  bank 
failed.  It  is  evident  that  these  identical  pro- 
ceeds were  embraced  in  the  $6,000  paid  over. 
This  holding  is  sustained,  as  we  think,  by 
sound  reason,  and  is  supported  in  principle  by 
the  following  authorities:  Manufaeturen^ 
Nat.  Bank  v.  Continental  Bank,  148  Mass.  563, 
2  L.  R.  A.  699;  8t.  Lffuin  di  8,  F.  R.  Co.  v. 
Johnston,  188  U.  S.  666.  88  L.  ed.  688;  Com- 
mercial Nat,  Bank  v.  Armstrong,  148  U.  8.  50, 
87  L.  ed.  868;  Old  Nat.  Bank  v.  German- 
American  Nat.  Bank,  165  U.  S.  563.  89  L  ed. 
262;  Oraffie  v.  ffacOey,  99  N.  Y.  181,  63  Am. 
Rep.  9:  Morse,  Banks  &  Banking,  §§  689, 
6896.  629-681. 

It  may  be  that  none  of  the  authorities  pre- 
sent the  question  in  the  exact  shape  here  pre- 
sented, but  the  principles  decided  are,  we 
think,  conclusive  in  this  case. 

It  follows  that  the  decree  of  the  Court  of 
Chancery  Appeals  mttst  be  reversed,  as  to  the 
checks  deposited  bv  complainants  in  the  John- 
son City  bank  on  the  10th  and  12th  of  Novem- 
ber, 1894,  aggregating  $66,  «nd  for  this  amount 
complainants  are  entitled  to  a  Judgment 
ajgalnst  the  receiver,  to  be  paid  as  a  preferen- 
tial claim,  and  the  remainder  of  said  decree 
must  be  affirmed.  There  being  no  proof  or 
presumption  that  the  $18  pension  check  was 
not  received  and  credited  by  the  Southern  Na- 
tional Bank  before  the  Johnson  City  bank 
closed  its  doors,  complainants  have  not  made 
out  their  right  to  reclaim  or  recover  the  pro- 
ceeds of  it.  The  costs  of  the  appeal  will  be 
paid  by  the  receiver;  the  other  costs,  as  here- 
tofore adjudged. 


Right  to  follow  money. 

If  the  fund  remains  In  a  separate  packaire,  which 
oomes  to  the  hands  of  the  receiver,  the  depoeltor 
may  recover  it.  Re  Commercial  Bank,  1  Ohio  N. 
P.  388. 

If  the  money  is  kept  in  a  separate  package  the 
depositor  may  recover  It  from  the  hands  of  the  re- 
ceiver.   Chaffee  v.  Port,  2  Laos.  81. 

If  money  is  deposited,  a  few  minutes  before  a 
bank  closes  its  doors,  and  together  with  the  deposit 
ticket  put  to  one  side,  where  it  remains  when  the 
bank  closes  its  doors  and  so  passes  into  the  hands 
of  the  receiver,  the  owner  may  maintain  replevin 
for  it.    Furber  v.  Stephens,  85  Fed.  Rep.  17. 

If  the  money  is  paid  in  after  banking  hours,  and 
is  put  by  Itself,  and  the  bank  never  opens  for  busi- 
ness afrain,  the  owner  may  recover  the  deposit. 
Sadler  v.  Belcher,  2  Moody  &  A.  480;  Threlf  al  v. 
OUes,  Id.  492. 

A  deposit  of  money  made  in  a  bank  on  the  day  and 
at  the  very  hour  when  itsuspended  paymentmay  be 
returned  to  the  depositor.  Exchange  Bank  v. 
Montreal  Coffee  House,  M.  L.  R.  2  S.  C.  141. 

But  if  the  money  has  not  been  kept  separate  the 
majority  of  the  cases  deny  a  recovery. 

If  the  funds  deposited  have  been  commingled 
with  the  other  funds  of  the  bank,  and  are  incapable 
of  identification,  the  depositor  will  not  be  entitled 
to  recover  from  the  receiver  the  full  amount  of 
his  claim  in  preference  to  other  creditors.  Blake 
V.  State  Sav.  Bank,  12  Wash.  610. 
<34  Ij.  R.  A« 


A  deposit  which  cannot  be  traced  is  a  simple  debt, 
and  the  depositor  is  not  entitled  to  a  preference. 
Lotze  v.  Hoemer,  26  Ohio  L.  J.  81. 

A  deposit  cannot  be  recovered  if  it  is  passed  into 
the  hands  of  the  assignee  mingled  with  other  funds 
of  the  bank.    Wilson  v.  Cobum,  85  Neb.  680. 

Where  money  was  paid  after  ofBce  hours,  and  on 
the  same  evening  one  of  the  partners  in  the  bank 
made  a  declaration  of  insolvency  which  was  after- 
wards acquiesced  in  by  the  other  partner,  and  the 
bank  never  afterwards  opened  for  business  but  was 
adjudicated  bankrupt,  the  money  so  deposited  was 
held  to  pass  to  the  assignees.  Ex  parte  Clutton,  1 
Fonb.  N.  R.  167. 

The  rule  of  the  above  cases  is,  however,  not  uni- 
versal. In  one  case,  in  which  the  rule  of  trust  ex 
malejlcio  is  applied.  It  is  held  that  if  money  and 
checks  are  deposited  a  few  minutes  before  the 
doors  of  the  bank  are  closed,  and  the  checks  are 
subsequently  collected  so  that  the  specific  money 
deposited  and  the  proceeds  of  the  checks  come  to 
the  hands  of  the  receiver,  the  owner  may  recover 
them  from  his  hands.  The  fact  that  the  money 
cannot  be  identified  will  not  prevent  its  recovery 
if  it  is  still  in  the  mass  in  the  receiver's  hands. 
Wasson  v.  Hawkins,  60  Fed.  Rep.  287.  That  case 
was  followed  in  Lake  Erie  &  W.  R.  Co.  v.  Indian- 
apolis Nat.  Bank,  66  Fed.  Rep.  600. 

So,  it  has  been  stated  that  in  order  to  recover 
fromthereceiver  money  deposited  with  an  insol- 
vent bank  the  owner  must  show  that  It  was  held  by 
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A  ereditfbr  a  draitg^Tenby  one  bank  to 
another  on  the  same  day  that  the  latter  failed 
will  not  be  presumed,  in  the  absence  of  proof, 
to  have  been  irfven  after  the  failure,  in  order 
to  entitle  one  who  deposited  the  draft  in  the  in- 
solvent bank  after  its  offloers  knew  it  was  insol- 
vent to  reclaim  the  proceeds  of  the  draft  out  of 
the  assets  in  preference  to  other  creditois  who 
seek  to  have  them  distributed  pro  rata. 

(October  31, 1896.) 

APPEAL  by  plaiDtifiF  from  a  decree  of  the 
Court  of  Chancery  Appeals  reversing  a 
decree  of  the  Washington  County  Chancery 
Coart  in  his  favor  in  a  suit  brought  to  recover 
from  the  possession  of  the  defendant,  receiver, 
certain  assets  which  were  alleged  to  have 
^ne  into  his  possession  impressed  with  a  trust 
m  complainant's  favor.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Isaac  Harr  and  Barrow  Bros. 
for  appellant. 

Messrs.  W.  W.  Faw  and  T.  A.  Cos  for 
appellee. 

Wilkest  J.,  delivered  the  opinion  of  the 
court: 

This  bill  was  filed  to  recover  from  the  de- 
fendant, as  receiver  of  the  First  National  Bank 
of  Johnson  City,  $816.36,  proceeds  of  a  draft 


f  or  check  of  the  bank  on  its  correspondent  bank, 
in  Louisville,  Kentucky,  and  the  further  sum 
of  $41.75  deposited  in  cash  in  the  Johnson  City 
bank  od  the  day  of  its  failure.  The  chancellor 
granted  the  relief  prayed  as  to  the  check,  but 
declined  to  give  any  relief  as  to  the  $41.75 
cash.  The  court  of  chancery  appeals  reversed 
the  decree  of  the  chancelfor  and  dismissed 
complainant's  bill,  denying  him  any  relief,  and 
he  has  appealed  and  assigned  errors. 

The  theory  of  the  bill  is  that  the  bank  at 
Johnson  City  was  hopelessly  insolvent  when  it 
issued  its  check  on  the  Louisville  bank  and  re- 
ceived the  cash  deposit  of  $41.75,  and  this  fact 
was  well  known  to  its  president  and  officers, 
and  constituted  a  fraud  upon  complainant,  and 
that  he  has  a  right  to  rescind  the  transaction- 
and  recover  bacK  the  money  from  the  receiver, 
inasmuch  as  there  was  more  than  enough  cash 
in  the  vaults  of  the  bank,  which  went  into  th& 
receiver's  hands  when  it  failed,  to  repay  the 
amounts  claimed,  or  that  it  may  reclaim  the 
draft  given  in  exchange  for  the  check  on  Louis- 
ville. The  court  finds  as  a  fact  that  the  oflScers 
of  the  bank  did  know  of  the  insolvency  of  the 
bank  at  the  time  of  the  transaction.  The  facts, 
so  far  as  material  to  be  stated,  are  that  on  the 
10th  of  November,  18M,  complainant  delivered 
to  the  Johnson  City  bank  a  draft  of  the  United 
States  Leather  Company,  drawn  on  a  New 
York  bank,  for  $807.10.  and  with  this  and 
$9.06  in  cash  it  obtained  and  received  from  the 
Johnson  City  bank  its  check  or  draft  on  the 
German  National  Bank  of  Louisville  for 
$816.36.  It  immediately  transmitted  the  draft 
of  the  leather  company  to  its  New  York  cor- 
respondent, and  it  was  placed  to  its  credit  in 


the  receiver  in  specie^  or  constitute  part  of  the 
gross  sum  which  went  into  his  hands,  or  had  been 
invcsted^by  the  bank  in  tangible  property  which 
came  to  the  hands  of  the  receiver.  St.  Louis 
Brewing  Asso.  v.  Austin,  100  Ala.  818. 

So,  iflthe  bank  closes  two  hours  after  the  deposit 
is  made  the  depositor  cannot  recover  bis  deposit 
unless  he  shows  that  it  was  not  paid  out  duringr  the 
time  the  business  continued,  and  that  it  came  to 
the  hands  of  the  receiver.  Re  North  Klver  Bank* 
eo  Hun,  91. 

RiQht  to  foUow  commerciai  paper. 

If  a  bank  receives  checks  on  deposit  when  it  is 
hopelessly  insolvent.  It  is  such  fraud  that  a  depos- 
itor may  recover  them  from  the  bank  or  may  recov- 
er their;proceeds  in  case  they  are  not  collected  until 
after  the  bank  closes  its  doors.  St.  Louis  &  S.  F.  R. 
Co.  V.  Johnston,  183  U.  8.  666,  83  L.  ed.  683. 

If  checks  are  received  for  deposit  when  the  bank 
is  hopelessly  insolvent,  and  not  collected  until  after 
it  closes  its  doors,  the  owner  may  recover  the 
checks  or  their  proceeds.  Somerville  v.  Beal,  48  Fed. 
Hep.  790,  Affirming  Beal  v.  Somerville,  60  Fed.  Rep. 
647,  6  U.  8.  App.  14,  17  L.  R.  A.  291. 

If  the  deposit  consists  of  a  check,  and  is  made 
within  thirty  days  of  insolvency,  the  bank  is,  un- 
der the  Illinois  statutes,  guilty  of  fraud;  and  if  the 
check  comes  to  the  hands  of  the  assignee  it  may 
be  recovered  back  again.  American  Trust  &  Sav. 
Bank  v.  Gueder  &  P.  Mfg.  Co.  160  111.  386,  Affirming 
Gender  &  P.  Mfg.  Co.  v.  American  Trust  &  Sav. 
Bank,  51111.  App.  849. 

A  btLBk  which  is  insolvent  and  contemplating 
suspension,  and  whose  assets  are  far  less  than  its 
liabilities,  acquires  no  title  to  a  check  deposited  by 
one  to  whom  its  condition  is  unknown.  Fisse  v. 
Dietrich,  3  Mo.  App.  684. 


One  who  deposits  paper  with  an  Insolvent  bank 
may  rescind  the  transfer  and  stop  payment  of  the 
paper.    First  Nat.  Bank  v.  Strauss,  68  Miss.  479. 

If  the  bank  is  hopelessly  insolvent  when  it  re- 
ceives paper  on  deposit,  and  doses  its  doors  before 
the  paper  is  collected,  the  depositor  may  reclaim  it 
from  the  hands  of  the  assignee.  Cragie  v.  Hadley, 
99  N.  Y.  181, 68  Am.  Rep.  9. 

Or  from  the  hands  of  a  third  person  who  did  not 
give  value  for  it.  National  Citisens*  Bank  v.  How- 
ard, 8  How.  Pr.  N.  S.  51L 

If  the  bank  fraudulently  procures  possession  of 
a  check  on  deposit  neither  it  nor  its  assignee  with, 
notice  can  enforce  payment  of  it.  Grant  v.  Walsh« 
146  N.  Y.  602. 

If  a  national  bank  is  insolvent  when  it  receives  a 
deposit  of  a  check,  its  proceeds  may  be  recovered 
by  the  depositor  if  they  remain  distinct  from  the 
general  funds  of  the  bank.  Craigie  v.  Smith,  14 
Abb.  N.  C.  409. 

The  paper  cannot  be  followed  if  it  has  passed 
into  the  hands  of  a  bona  tide  purchaser. 

If  the  check  deposited  has  been  turned  over  to  a 
bona  fide  purchaser  for  value  without  notice  of  the 
fraud  it  cannot  be  reclaimed  by  the  depositor. 
Grant  v.  Walsh,  81  Hun.  449. 

If  the  checks  have  been  sent  to  a  third  bank  and 
credited  to  the  account  of  the  deposit  bank  they 
cannot  be  recovered  by  the  depositor.  Hoffman  v. 
First  Nat.  Bank,  46  N.  J.  L.  607. 

In  that  case  the  deposit  bank  was  Indebted  to 
its  correspondent  and  the  paper  was  credited  on 
account. 

In  order  to  recover  the  deposit  Its  identity  must 
be  traced  in  the  hands  of  the  receiver.  If  a  draft 
is  not  paid  until  after  the  bank  closes  its  doors,  so 
that  the  proceeds  come  to  the  hands  of  the  re- 
ceiver, it  may  be  recovered  by  the  depositor.    But 
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tbe  New  York  bank,  Id  its  usual  course  of 
business,  on  November  12,  1894,  but  at  what 
hour  does  not  appear.  About  noon  on  that 
day  the  Johnson  City  bank  ceased  to  do  busi- 
ness, closed  its  doors,  and  went  into  the  hands 
of  defendant  as  receiver.  The  draft  on  the 
Louisville  bank  was  not  paid,  but  protested. 
The  deposit  of  $41.75  was  made  about  an  hour 
before  the  bank  suspended.  The  New  York 
bank  was  indebted  to  the  Johnson  City  bank 
when  the  latter  closed  its  doors  in  the  sum  of 
$5,644.67,  and  afterwards  paid  the  receiver 
$4,878.03  of  this  amount,  retaining  $771.64  on 
account  of  some  rediscounts  on  which  the  John- 
sou  City  bank  was  indorser.  When  the  draft 
was  drawn  on  the  Louisville  bank,  November 
10, 1894,  the  Johnson  City  bank  was  overdrawn 
with  it  $51.55,  but  on  November  12,  when  the 
failure  occurred,  it  had  to  the  credit  of  the  John- 
son City  bank  $11^.  65.  The  court  of  chancery 
appeals  finds  as  a  fact  that  the  parties  treated  the 
deposit  of  the  leather  company's  draft  and  the 
issuance  of  the  draft  on  Louisville  as  cash  trans 
actions,  and  |the  leather  company's  draft  was 
remitted  by  the  Johnson  City  bank  to  its  New 
York  correspondent  as  cash,  and  for  its  credit, 
and  not  simply  as  a  collection.  The  real  mat- 
ter presented  and  insisted  upon  in  tliis  court 
and  in  the  court  of  chanceiy  appeals  is  that 
the  Johnson  City  bank  was  hopelessly  insol- 
vent, and  known  by  its  officers  to  be  so,  when 
the  transaction  took  place  with  it;  and  the  con- 
tention is  made  that  this  constituted  fraud,  and 
that  complainant  is  entitled  to  recover  the 
amount  of  the  leather  company's  check  out  of 
the  proceeds  which  came  into  the  hands  of  the 
receiver  from  the  New  York  bank.    Put  into 


other  language,  the  contention  is  that  it  was  a 
fraud  to  receive  the  check,  under  the  circum 
stances,  and  hence  the  receiver  holds  the  fund 
in  trust,  and  complainant  has  a  right  to  follow 
and  reclaim  the  amount  of  the  check  in  pref- 
erence to  other  creditors.  We  have  held  in 
cases  somewhat  similar  to  this  that  by  the 
transaction  as  there  detailed  the  relation  of 
debtor  and  creditor  was  created  between  the 
customer  and  the  bank,  and  in  such  cases  the 
customer  cannot  follow  and  reclaim  the  pro- 
ceeds of  the  check  or  the  money  when  it  has 
been  collected  or  credited  before  the  bank 
closed.  Akin  v.  Jones,  93  Tenn.  358,  25  L.  R. 
A.  523;  SayUs  v.  Cox,  95  Tenn.  579,  32  L.  R. 
A.  715.  An  earnest  argument  is  made,  how- 
ever, that  the  question  and  efiFect  of  the  fraud 
practised  in  making  such  transaction  when  the 
bank  was  in  a  known  state  of  utter  insolvency 
was  not  passed  upon  or  considered  in  those 
cases,  and  that  the  consequence  of  such  fraud 
must  be  to  warrant  the  customer  in  rescinding 
the  transaction  and  reclaiming  his  property. 
It  is  likened  to  the  case  of  a  vendor  who  has- 
been  induced  by  fraud  to  part  with  bis  goods. 
In  such  case  he  may  reclaim  them  in  the  hands 
of  the  veDdee,  if  he  can  find  and  identify  them 
{Belding  v.  Frankland,  8  Lea,  67.  41  Am.  Rep. 
630),  or  against  an  assignee  under  a  voluntary 
assignment  for  the  benefit  of  creditors  and  to 
secure  pre-existing  debts  (Id.).  This  rule  ob- 
tains upon  the  idea  that  the  identical  goods  or 
property  can  be  traced  in  kind  into  the  hands 
of  the  assignee,  and  that  they  have  not  been 
mixed  or  confused  with  other  goods  or  prop- 
erty of  like  kind.  But  does  the  rule  apply  in 
a  case  like  the  present?    The  transaction  be 


If  the  proceeds  are  appropriated  hy  the  hank  be- 
fore it  closes  its  doors,  the  depositor  cannot  re- 
coTer  them.  If  the  deposit  is  money  it  must  be 
identified  in  the  hands  of  the  receiver.  He  Com- 
mercial Bank,  2  Obio  N.  P.  170. 

Moreover  the  paper  must  have  increased  the  as- 
sets of  the  bank. 

In  order  to  entitle  the  owner  to  a  preference  It 
must  appear  that  the  funds  in  the  hands  of  the  re- 
ceiver were  increased  or  t)eneflted  by  the  proceeds. 
Hence,  if  a  draft  is  deposited  which  is  forwarded 
to  a  correspondent,  and  credited  to  the  forward- 
ing bank,  the  depositor  cannot  claim  a  preference 
out  of  the  funds  of  the  deposit  bank  in  case  of  Its 
insolvency.  City  Bank  v.  Blackmore,  75  Fed.  Rep. 
7n. 

So,  a  person  who  makes  a  deposit  with  a  bank 
after  It  has  suspended,  consistinsr  of  checks  drawn 
on  and  accepted  by  the  bank  in  which  the  deposit 
is  made,  is  not  entitled  to  a  preference  over  other 
creditors  of  the  bank.  Ontario  Bank  v.  (;hapUn, 
30  Can.  8.  C.  158,  Affirming  M.  L.  R.  5  Q.  B.  407. 

The  difference  in  the  result  when  the  trust  doc- 
crine  Is  applied,  and  when  It  is  not,  is  illustrated  by 
the  following  cases: 

If  at  the  time  the  check  is  deposited  the  bank  is 
hopelessly  Insolvent  the  depositor  may  reclaim  the 
proceeds  until  they  have  l)een  mingled  with  the 
funds  of  the  bank  so  that  they  cannot  possibly  bo 
traced.  And  if  the  check  was  forwarded  to  a  cor- 
respondent for  collection  and  the  proceeds  pkiced 
to  the  credit  of  the  deposit  bank  and  the  general 
account  drawn  against,  it  will  be  presumed  that 
the  funds  of  the  deposit  bank  were  the  subject  of 
the  drafts;  and  if  the  amount  of  the  trust  fund  was 
always  Intact  the  owner  may  recover  it  from  the 
possession  of  the  correspondent.  Importers  &  T. 
Bank  v.  Bverett  Bros.  21  N.  Y.  S.  R.  W. 
84  L.  R.  A. 


That  case  applies  the  trust  doctrine  as  estat)- 
lished  in  Knatchbull  v.  Hallett,  L.  it  13  Ch.  Div. 
896,  49  L.  J.  Ch.  N.  8.  415, 42  L.  T.  N.  8.  421,  28  Week. 
Rep.  782,  where  one  having  trust  funds  in  his  hands 
deposited  them  in  his  own  account  at  his  banker^ 
and  the  court  held  that  the  owner  could  follow  them 
and  had  a  charge  on  the  general  balance  in  the 
banker^s  hands,  and  that  it  would  be  considered 
that  the  checks  afterwards  drawn  upon  the  funds 
were  upon  bis  own  share,  and  not  upon  that  of  the 
eentui  que  trugt. 

In  Tennessee  the  doctrine  of  a  trust  is  expressly 
repudiated  in  ordinary  cases  of  this  kind,  and  in 
that  state  it  is  held  that  if  the  check  is  forwarded 
for  collection  and  credited  to  the  deposit  bank  as 
cash  before  it  closes  its  doors  the  right  to  follow, 
and  reclaim  the  proceeds,  is  lost,  although  they  re- 
main in  the  hands  of  the  correspondent,  and  are, 
together  with  other  funds,  turned  over  by  it  to  the 
receiver.    Friberg  v.  Cox  (Tenn.)  87  S.  W.  283. 

And  in  Klsppbr  v.  Cox  it  is  held  that  if  the 
credit  is  given  the  same  day  upon  which  the  bank 
closes  its  doors  it  will  not  be  presumed  in  favor  of 
the  depositor  to  have  been  after  the  failure. 
But  the  depositor  must  show  that  such  was  the  fact 
in  order  to  be  entitled  to  the  proceeds.  It  would 
seem  that  Friberg  v.  Cox,  supra,  and  Klkpper  v. 
Cox  carry  the  refusal  to  recognize  the  depositor's 
rights  further  than  any  other  case,  and  are  some- 
what inconsistent  with  the  rule  prevailing  else- 
where. 

As  to  trust  in  proceeds  of  collection  made  by  bank 
when  insolvent,  see  note  to  Sayles  v.  Cox  (Tenn.)  32 
L.  R.  A.  715.  H.  P.  F. 
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tween  the  complainant  in  this  case  and  the 
bank  was,  in  effect,  that  complainant  sold 
to  the  bank  the  check  of  the  leather  company, 
and  purchased  from  the  bank  its  own  check 
upon  the  Louisville  bank.  At  the  same  time 
the  Johnson  City  bank  became  by  the  same 
transaction  the  owner  of  the  leather  company's 
check,  and  at  once  remitted  it,  for  credit  on  its 
own  account,  to  its  New  York  correspondent, 
and  it  was  received  and  credited  as  cash  by  the 
New  Fork  bank  upon  its  arrival.  There  is  no 
question  now  made  as  to  the  real  cash  passing 
in  the  transaction,  but  the  effort  is  to  reclaim 
the  proceeds  of  the  leather  company's  check 
out  of  funds  turned  over  to  the  receiver  bv  the 
New  York  bank  after  he  took  charire.  There 
are  two  determining  questions  arising  under 
the  statement  of  facts:  (1)  Whether  the  pro- 
ceeds of  the  check  can  be  traced  and  identified; 
and  (2)  whether  the  credit  was  given  to  the 
Johnson  City  bank  by  the  New  York  bank  be- 
fore the  failure  of  the  former.  If  such  credit 
was  entered  before  the  Johnson  City  bank 
failed,  then  the  proceeds  became  mingled  with 
the  general  funds  of  the  bank,  and  cannot  be 
reclaimed.  Aki?i  v.  Jones,  98  Tenn.  858, 25  L. 
R.  A.  528;  SayUs  v.  Cox,  95  Tenn.  579.  82  L. 
R.  A.  715.  In  such  case  the  proceeds  cannot 
be  followed,  separated,  or  identified.  The 
credit  in  this  case  was  given  by  the  New  York 
bank  on  the  same  dav  the  Johnson  City  bank 
failed.  Which  was  first  in  point  of  time  does 
not  appear. 

Under  this  state  of  facts,  in  the  absence  of 
proof  to  the  contrary,  the  identification  not 
beine  made  out,  and  in  favor  of  the  other 
creditors  of  the  bank  seeking  a  pro  rata  distri- 
bution of  its  assets,  we  must  presume  that  the 
oredit  was  given  before  the  Johnson  City  bank 
failed;  and,  this  being  so,  the  proceeds  of  the 
check  cannot  be  identified  or  separated,  and 
the  right  to  reclaim  them  is  lost,  and  the  decree 
of  (he  Court  of  Chancery  Appeals  is  affirmed. 


Cynthia  A.  COWAN  et  al,  Appts., 

V. 

L.  W.  MURCH  et  aL 


(- 


.Tenn., 


.) 


Two  members  of  the  court  of  chancery 
appeals  may  hear,  consider,  confer  together 
and  decide  the  causes  before  them  in  the  absence 
of  the  other  member  of  the  court  from  sickness 
or  other  reason,  although  the  act  creating  the 
court  makes  no  provision  as  to  the  number  which 
may  act  or  constitute  a  quor  jm,  but  Mill.  &  V. 
Code,  §  60,  while  not  applicable  to  the  court,  pro- 
vides generally  that  a  majority  of  three  or  more 
officers  to  whom  Joint  authority  is  given  may  ex- 
ercise it,  unless  otherwise  declared. 

(November  11,1896.) 

APPEAL  by  complainants  from  a  decree  of 
the  Court  of  Chancery  Appeals  modifying 
a  decree  of  the  Chancery  Court  for  Cocke 
County  in  complainant's  favor  in  a  suit 
brought  to  enforce  a  vendor's  lien.     Affirmed. 

Note.— As  to  what  constitutes  the  quorum  of  a 
court,  see  also  Williams  v.Benet  (S.  C.).U  L.  R.  A. 

54  L.  R.  A. 


The  facts  are  stated  in  the  opinion. 

Messrs.  Washbum*  Pickle.  &  Turner* 

for  appellants: 

There  is  a  distinction  between  the  exercise  of 
such  authority  by  such  a  body  for  public  and 
private  purposes.  In  the  former  case  all  must 
meet  and  confer,  but  a  majority  may  decide; 
but  in  the  latter  case  all  must  not  onlv  meet 
and  confer,  but  also  concur  in  the  decidon. 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  645; 
Endlich,  Interpretation  of  Statutes,  605;  Kent, 
Com.  668;  McCoy  v.  Curtice,  9  Wend.  17, 24  Am. 
Dec.  115:  Cooleyy.  O'Connor,  79  U.  S.  12  Wall. 
898,  20  L.  ed.  448:  Crocker  v.  Crane,  21  Wend. 
211,  84  Am.  Dec  229;  Ex  parte  Rogers,  7  Cow. 
529;  Orindley  v.  Barker.  1  Bos.  &  P.  229; 
mUings  v.  Prinn,  2  W.  Bl.  1017;  Atty,  Gen, 
V.  Davy,  2  Atk.  212;  Scott  v.  Detroit  Young 
Men's  8oc.  1  Dougl.  (Mich.)  119;  Downing  v. 
Rugar,  21  Wend.  178,  84  Am.  Dec.  228;  First 
Nat.  Banky.  Mount  Tabor,  62  Vt.  87,  36  Am. 
Rep.  784. 

The  cases  where  a  decision  ma^  be  rendered 
by  a  judicial  body  upon  the  consideration  (not 
coucurrence)  of  less  than  the  whole  number  are 
cases  where  by  constitutional  or  statutory  en- 
actment it  is  provided  that  a  less  number  than 
the  whole  body  shall  constitute  a  quorum  for 
the  transaction  of  business. 

McCoy  V.  Curtice,  9  Wend.  17,  24  Am.  Dec. 
112;  Keelery.  Frost,  22  Barb.  401;  Memphis  d 
a  R.  Co.  V.  Pillow,  9  Heisk.  248;  1  Am.  & 
Enf?.  Enc.  Law,  pp.  688,  6S4;  Story,  Agency, 
142. 

Under  the  Code  of  1858  a  majority,  and  un 
der  a  later  act  three  fifths,  of  the  justices  of  a 
county  are  essential  to  constitute  a  quorum  for 
the  transaction  of  business  of  a  quarterly  court. 

Under  these  provisions  it  has  been  held  that 
the  action  of  such  court  is  void  if  the  record 
fails  to  show  that  the  required  number  of  jus- 
tices, to  wit,  a  quorum,fwere  present  when  ac- 
tion was  taken. 

Coaleman  v.  Smith,  Mart.  &  Y.  86;  Mankin 
V.  State,  2  Swan,  206;  Brooks  v.  Ctaibome 
County.  8  Bast  48. 

Mr.  H.  N.  Cate  also  for  appellants. 

Messrs.  W.  J.  MeSween  and  Shields  A 
Mountcastle,  for  appellees: 

If  this  court  should  concur  with  complain- 
ants in  their  position  that  all  of  the  judges  cC 
the  court  of  chancery  appeals  must  be  present 
and  join  in  the  consideration  and  decision  of 
every  case,  this  case  cannot  be  heard  upon  the 
facts  in  this  court.  No  valid  decision  having 
been  rendered  by  the  court  of  chancery  appeals, 
the  appeal  is  premature,  and  the  case  would 
still  be  in  that  court. 

Austin  V.  Harbin,  95  Tenn.  600. 

The  exception  of  the  complainants  to  the 
consideration  and  decision  of  the  case  by  the 
court  in  the  absence  of  Judge  Neill  came  too 
late.  They  waived  his  absence  and  the  want 
of  a  full  bench  bv  not  objecting  to  the  opinion 
when  it  was  filed  and  the  decree  when  it  was 
entered. 

Radford  Trust  Co.  v.  Bast  Tennessee  Lum- 
ber Co.  92  Tenn.  186. 

The  absence  of  one  of  a  number  of  arbitra- 
tors is  even  waived  by  not  making  the  objec- 
tion at  the  proper  time. 

Newcomb  v.  Wood,  97  U.  8.  681,  24  L.  ed. 
1085. 
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The  majority  of  the  court  bad  authority  to 
hear,  consider,  and  decide  the  case. 

Mill.  &  V.  Code.  §  56;  Radford  Trust  Co.  ▼. 
East  Tennessee  Lumber  Co.  supra;  Crofoot  ▼. 
AUen,  2  Wend.  495;  Ex  parte  Rogers,  7  Cow. 
529;  Patterson  v.  Leavitt,  4  Conn.  50,  10  Am. 
Dec.  98. 

Mr.  W«  O.  Hums  also  for  appellees. 

Wilkes,  J.,  deliv^ered  the. opinion  of  the 
court: 

This  bill  was  filed  to  enforce  a«vendor's  lien 
for  judgment  on  the  purchase-money  notes, 
and  to  set  aside  a  subsequent  conveyance  of 
the  land  covered  by  the  lien,  upon  the  ground 
-of  fraud,  and  notice  that  the  lien  of  the  vendor 
was  outstanding.  The  chancellor  granted  the 
relief  prayed,  and  defendants  appealed  and  as- 
signed errors.  The  case  has  been  heard  by  the 
court  of  chancery  appeals,  and  the  decree  of 
the  chancellor  reversed  so  far  as  it  decreed  that 
the  conveyance  of  the  land  be  set  aside.  The 
complainants  are  allowed,  however,  to  sell  the 
lands,  and  to  take  the  surplus  proceeds  after 
the  payment  of  the  amounts  due  to  defendants 
Stead  &  Carver,  the  subsec^uent  grantees,  which 
amounts  are  declared  a  trst  lien  or  encum- 
brance on  the  property.  Complainants  have 
appealed  to  this  court,  and  assigned  errors. 

The  court  of  chancerv  appeals  finds,  as  facts, 
that  complainants  sold  the  lands  to  Murch, 
and  made  him  an  absolute  conveyance  of  the 
same,  retaining  a  lien  in  the  purchase- money 
notes,  but  none  in  the  conveyance;  that  Stead 
*<&  Carver,  without  any  notice  of  any  lien,  on 
the  faith  of  the  absolute  deed  to  Murch,  made 
him  a  loan  of  $8,500,  and  took  a  deed  of  trust  on 
the  land  to  secure  the  same;  that  complainants 
knew  of  this  deed  of  trust,  and  made  no  ob- 
jection to  the  same  until  nearly  a  year  after- 
wards, and  when  the  scheme  for  which  the 
land  was  bought  proved  a  failure,  and  hence 
they  were  not  entitled  to  set  aside  the  convey- 
ance in  trust,  but  must  take  in  subordination 
to  it.  It  follows  from  the  finding  of  facts  that 
the  court  of  chancer}^ 'appeals  was  'correct  in 
granting  the  decree  it  did,  and,  if  there  were 
nothing  else  in  the  case,  their  decree  must  be 
affirmed.  It  is  insisted,  however,  that  only 
two  members  out  of  the  three  judges  compos- 
ing the  court  of  chancery  appeals  considered 
the  case,  and  rendered  the  finding  of  facts  and 
final  decree  in  the  cause,  and  this  is  assigned 
as  error. 

It  appears  that  argument  of  the  case  was 
had  before  the  full  bench  on  the  7th  of  Octo- 
ber, 1895;  that  the  cause  was  kept  under  ad- 
visement until  November  5.  1895,  when  an 
opinion  was  filed,  signed  by  two  of  the  judges 
of  the  court.  A  decree  was  entered  in  accord- 
ance with  the  opinion,  and  without  exception, 
on  November  6, 1895.  On  November  8,  1895. 
complainants  filed  a  petition  to  rehear  the 
•cause,  assigning,  as  one  of  the  grounds  for  re- 
hearing, that,  while  the  cause  was  heard  by  the 
full  court,  still  it  had  been  considered  by  only 
two  members  of  the  court,  and  the  opinion 
rendered  had  been  concurred  in  by  only  two 
members,  and  it  was  asked  that  the  cause  be- 
reconsidered  by  the  full  bench.  This  petition 
was  presented  to  the  court  while  only  two  mem- 
bers were  on  the  bench  the  third  being  absent,on 
account  of  sickness  in  his  family;  and  the  peti- 
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tion  was  dismissed  November  9,  1895,  by  the 
same  two  judges.  At  this  time,  upon  enter- 
ing the  decree  dismissing  the  petition,  com- 
plainants excepted  to  the  action  of  the  court, 
because  only  two, members  had  considered  and 
concurred  in  the  conclusion.  These  facts  ap- 
pear from  the  recital  in  the  opinion  on  petition 
to  i«hear,  and  finding  of  the  two  judges,  and 
in  the  decision  rendered  by  them,  and  in  the 
decree  as  entered  upon  the  minutes  of  the 
court. 

The  question  presented  under  this  state  of 
the  record  and  the  assignment  of  errors  is  this: 
Can  the  decision  and  findings  of  the  court  of 
chancery  appeals  be  sustained  over  objection, 
when  the  argument  of  the  case  has  been  heard 
by  the  full  k^nch  of  three  judges,  but  only  two 
have  conferred  and  consulted  in  regard  to  it, 
and  only  two  have  engaged  and  concurred  in 
the  findings  and  final  determination  of  the 
case,  the  third  member  being  unavoidablv  ab- 
sent? It  is  insisted  that  the  Question  has  been, 
iu  principle,  virtually  settlea  by  the  cases  of 
Ractford  Trust  Co.  v.  East  Tennessee  Lumber 
Co.  92  Tenn.  136.  and  AusUn  v.  Harbin^  96 
Tenn.  600.  The  first  of  these  cases  arose  in 
the  supreme  court,  and  it  was  held  that,  un- 
der the  constitutional  and  statutory  provisions 
relating  to  that  court,  three  members  consti- 
tuted a  quorum  to  transact  business.  The  case 
further  holds,  referring  to  special  judges,  that 
objections  to  the  competency  of  a  court  or  any 
member  of  it  must  be  made  on  the  bearing,  or 
when  the  action  complained  of  is  had.  Un- 
questionably, this  is  so,  but  is  that  principle 
aecisive  of  this  case?  Here  the  argument  was 
heard  before  a  full  court,  and  no  objection 
would  lie.  Neither  counsel  nor  litigant  could 
know  in  advance  whether  the  deliberation  over 
the  case  would  be  made  by  the  full  court,  or 
only  a  portion  of  it,  and  hence  there  was  no 
opportunity  for  exception.  When  the  finding 
of  facts  and  opinion  of  the  court  were  promul- 
gated, neither  litigant  nor  counsel  could  know 
whether  all  or  onlv  a  part  of  the  members  had 
participated  in  the  consideration  of  the  case 
until  after  the  opinion  was  delivered  and 
handed  down;  for  one  member  of  the  court 
may  and  always  does  deliver  the  opinion,  even 
when  all  deliberate  and  concur.  No  objection 
would  have  lain  to  the  delivery  of  the  opinion 
with  only  two  members  on  the  bench  if  all 
concurred  in  the  consideration.  As  a  matter 
of  fact,  only  one  could  deliver  the  opinion, 
and  no  objection  would  lie  to  his  doing  so  if 
two  members  were  present  Complainant 
therefore  had  no  alternative  but  to  wait,  and 
no  remedy  but  to  petition  for  a  rehearing,  so 
soon  as  he  came  into  a  knowledge  of  the  facts, 
and  cannot  therefore  be  considered  as  having 
waived  any  rights,  or  as  having  given  his  con- 
sent to  the  hearing  of  the  case  by  a  part  of  the 
court.  In  the  case  of  Austin  v.  Harbin,  95 
Tenn.  598,  it  was  held  that  a  majority  of  the 
court  (or  two  members)  might  concur  in  the 
findings  and  opinion,  and  the  decree  would 
not  be  invalid  for  that  reason,  and  that  it  was 
not  required  by  the  act  to  be  signed  at  all.  But 
the  question  as  to  whether  the  entire  court 
must  consider  and  confer  over  the  case,  though 
a  majority  concurring  might  decide  it,  was  not 
considered  or  passed  upon.  We  do  not  there- 
fore understand  the  question  raised  in  this  case 
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to  have  been  decided  in  either  of  the  cases  re- 
ferred to  and  relied  upon, by  appellees,  and  the 
question  is  an  open  one. ' 

It  is  said  that  §  56  of  Milliken  &  Yertrees' 
Code  should  be  considered  afi  indicative  of  the 
spirit  and  policy  of  our  legislation.  This  sec- 
tion is  in  the  following?  terms:  "All  words 
giving  a  joint  authority  to  three  or  more  per- 
sons or  officers  give  such  authority  to  a  major- 
ity of  such  persons  or  officers,  unless  it  is  other- 
wise declared."  This  section  is  by  ite  terms 
and  context  applicable  only  to  the  Code  and 
the  body  of  laws  embraced  in  it;  but  it  is  in- 
sisted, and  properly  so,  that  it  should  be  con- 
sidered in  the  construction  of  all  subsequent 
statutes,  so  as  to  build  up  a  uniform 
and  harmonious  system.  The  act  creating 
the  court  of  chancery  appeals  does  not 
in  terms  provide  that  any  number  of  the 
members  of  the  court  shall  constitute  a  ma- 
jority or  quorum,  and  that  any  specified  num- 
ber must  concur  in  the  consideration  or  in 
the  decision  of  any  case.  It  does  provide  that, 
in  case  of  the  sickness  or  incompetency  of  any 
one  or  more  of  the  judges  of  the  court,  such 
vacancy  may  be  filled  by  appointment  of  the 
governor;  and  unquestionably,  the  parties 
might,  by  consent,  fill  the  vacancy  in  any  case  in 
which  it  thus  becomes  necessary,  and  the  party 
thus  selected  by  consent  could  act  as  a  judee. 
The  Constitution,  in  article  6,  §  2,  provides 
that  ••the  concurrence  of  three  of  the  judges 
of  the  supreme  court  shall  in  every  case  be 
necessary  to  a  decision;"  and  the  necessary 
implication  is  that  a  decision  may  be  reached 
if  a  minority,  or  three,  of  the  meml)ers  concur 
in  the  decision,  but  less  than  that  number  can- 
not reach  a  decision.  Undoubtedly,  that  de- 
cision, when  thus  reached,  may  be  announced, 
as  has  been  the  invariable  rule,  by  only  one 
member  of  the  court.  It  was  held  in  Attittin 
V.  Harbin,  96  Tenn.  598,  that  this  provision 
of  the  Constitution  and  the  act  conform- 
ing thereto  (Mill.  &  V.  Code,  §  342)  does  not 
apply  to  the  court  of  chancery  appeals,  but 
only  to  the  supreme  court,  but  that  a  decision 
and  finding  by  two  members,  constituting  a 
maiority  of  the  former  court,  would  be  valid 
and  legal,  without  the  concurrence  or  over  the 
dissent  of  the  third  judge. 

It  is  insisted  that  it  is  a  general  rule  of  law 
and  construction  that,  whenever  a  body  is  by 
law  constituted  for  the  decision  and-determina- 
tion  of  matters  committed  to  them,  in  the  ab- 
sence of  any  provision  directing  otherwise  all 
must  join  in  the  consideration  of  the  matters 
to  be  decided,  and  must  confer  together  over 
the  matters,  although  a  majority  may  decide 
after  such  conference.  There  appears  to  be 
quite  a  broad  distinction  in  such  cases  between 
matters  of  private  and  public  concern.  The 
rule  contended  for  is  tersely  stated  in  the  text 
in  2  Am.  &  Eng.  Enc.  Law"^,  2d  ed.  p.  046,  un- 
der the  general  head  of  "Arbitration,"  that  in 
matters  of  private  concern  all  must  concur  Id 
the  decision,  and  it  is  added:  ''It  is  different 
in  matters  of  a  public  character,  because  where 
persons,  as  a  bench  of  judges,  are  appointed  to 
discbarge  public  duties,  the  decision  of  a  ma- 
jority is  generally  sufficient,  yet  then  they  must 
all  act  together  in  the  proceedings  prior  to  the 
judgment  or  award."  In  Endlich,  Interpreta- 
tion of  Statutes,  p.  606,  the  rule  is  stated  as 
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follows:  "An  act  which  empowers  two  or 
more  justices,  or  other  persons,  to  do  any  act 
of  a  judicial,  as  distinguished  from  a  minis^ 
terial  nature,  impliedly  requires  that  they 
should  all  be  personally  present  and  acting  to- 
gether in  its  performance,  whether  to  ^ear  the 
evidence,  or  to  view  when  they  are  to  act  on 
personal  inspection;  to  consult  together,  and 
form  their  judgment."  In  Sutherland,  Stat. 
Constr.  §  390,  it  is  said:  "Where  any  cumber 
of  persons  are  appointed  to  act  judicially  in  & 
public  matter,  they  must  all  confer;  but  a  ma- 
jority may  decide."  In  McCoy  v.  Curtice,  9 
Wend.  17,  24  Am.  Dec.  115,  and  note,  which 
was  a  case  where  two  school  trustees  acted  and 
issued  a  warrant  to  collect  taxes,  it  was  said  that 
when  power  is  delegated  to  two  or  more  indi- 
viduals for  a  mere  private  purpose,  in  no  re- 
spect affecting  the  public,  it  is  necessary  that- 
all  should  join  in  the  execution  of  it;  thus  ar- 
bitrators must  all  unite  in  an  award.  But  in> 
matters  of  public  concern,  if  all  are  present,, 
the  majority  can  act,  and  these  acts  will  be  the 
acts  of  the  whole.  The  same  principle  is  an- 
nounced in  Co^^  V.  0^  Connor,  79  U.  S.  VI 
Wall.  896,  20  L.  ed.  446,  which  involved  the 
action  of  two  of  the  commissioners  of  direct 
taxes;  and  in  Crocker  v.  Crane,  21  Wend.  211,. 
84  Am.  Dec.  228,  which  was  a  case  where  com- 
missioners were  authorized  to  distribute  stock 
in  a  corporation  for  its  best  interests.  In  the 
latter  case  it  is  said:  "It  has  long  been  perfectly 
well  settled  that  where  a  statute  constitutes  a> 
board  of  commissioners  or  other  officers  to  de- 
cide any  matter,  but  makes  no  provision  that 
a  majority  shall  constitute  a  quorum,  aU  must 
be  present  to  hear  and  consult,  though  a  ma- 
jonty  may  decide,"— citing  Ex  parte  Rogers,  7 
Cow.  529,  and  notes,  which  was  a  case  of  a 
board  of  canal  commissioners.  See  also  note  to 
Crocker  v.  Crarie^  34  Am.  Dec.  285;  Orindky 
V.  Barker,  1  Bos.  &  P.  229,  a  case  of  leather 
commissioners;  Atty.  Gen.  v.  Davy,  2  Atk. 
212,  a  case  of  commissioners  to  choose  a  chap 
lain;  Scott  v.  Detroit  Young  Men's 8oc.  1  Dougl. 
(Mich.)  119,  a  case  of  power  delegated  to  trus- 
tees; Downing  v.  Bugar,  21  Wend.  178,  34 
Am.  Dec.  293,  a  case  of  overseers  of  the  poor; 
First  Nat,  Bank  v.  Mount  Tabor,  52  Vt.  87,  36 
Am.  Rep.  734,  which  was  a  case  of  town  com- 
missioners to  issue  bonds.  None  of  the  cases 
cited  are  cases  in  which  ••courts,**  strictly 
speaking,  are  considered;  but  they  are  cases 
involving  bodies,  such  as  boards  of  school  di- 
rectors, boards  of  canal  commissioners,  boards 
for  the  issuance  of  bonds,  boards  for  the  dis- 
tribution of  stock,  and  other  bodies  exercising 
judicial  or  quasi  judicial  functions.  We  have 
been  cited  to  no  case  involving  the  power  of  a 
majority  of  a  court  of  judges  to  consider  and 
decide  causes  submitted  to  them,  or  a  majority 
of  them;  and  we  have  been  able  to  find  none 
directly  upon  the  point,  when  there  is  no  stat- 
utory or  constitutional  provision  authorizing  a 
maiority  to  act.  The  case  cited  of  Atty.  Oen, 
V.  Vary,  2  Atk.  212,  appears  to  recognize  a 
distinction  between  individuals  exercising  ju- 
dicial functions  and  a  regularly  constituted 
court  of  judges. 

It  is  insisted  that  the  rule  contended  for  by 
appellants  would  place  the  court  of  chancery 
appeals  most  nearly  in  harmony  with  the  prac- 
tice of  this  court;  that  three  judges  of  this 
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court  must  consider  every  case;  and  that  it 
would  be  UDwise  and  incongruous  for  like  cases 
to  be  decided  by  two  members  of  that  court. 
And  it  is  suggested,  by  way  of  illustration,  that 
two  cases  may  be  upon  the  same  equity  docket. 
One  may  be  assigned  to  the  court  of  chancery 
appeals,  and  be  considered  and  determined  by 
two  judges,  as  to  the  facts;  while  the  next  case, 
not  assigned,  must  be  considered  by  not  less 
than  three  members  of  this  court.  But  this 
reasoning,  if  carried  out  to  its  end,  will  result 
in  this:  that,  while  not  less  than  three  mem- 
tx^rs  of  this  court  must  concur  in  every  de- 
cision, only  two  will  be  required  in  that  court. 
Another  result  would  be  that  law  cases  could 
be  decided  only  by  three  members  of  this  court, 
while  chancery  causes  would  be  decided  by 
only  two  members  of  that  court;  at  least,  as  to 
the  facts.  By  parity  of  reasoning,  if  all  of  that 
court  must  consider  and  confer  in  every  case, 
but  two  may  decide,  it  would  follow  that  all 
the  members  of  this  court  must  consider  and 
confer  in  every  case,  though  three  may  concur 
in  the  decision,  and  make  it  valid.  It  has  al- 
ready been  held  that  the  constitutional  pro- 
visions and  act  relating  to  this  court  do  not  ap- 
ply to  the  court  of  chancery  appeals  {AtLstin  v. 
Harbin,  95  Tenn.  600),  and[  any  attempted 
analogy  seen  between  the  courts  must  fail  in 
many  particulars.  The  courts  are  different, 
the  powers  different,  and  the  jurisdictions  dif- 
ferent. One  is  a  supreme,  and  the  other  an 
inferior,  court,  in  the  legal  and  constitutional 
sense.  It  has  never  been  held  indispensable 
that  all  the  members  of  this  court  should  con- 
fer together  in  the  consideration  of  every  case; 
but,  under  this  reasoning,  the  constitutional 
and  statutory  provisions  do  not  stand  in  the 
way  of  such  construction,  inasmuch  as  they 
simply  provide  that  three  shall  concur  in  the 
decision,  without  laying  down  an v  rule  for  the 
•consideration  of  cases.  It  was  held  in  Radford 
Trust  Co,  V.  East  Tennessee  Lumber  Co.  93 
Tenn.  136,  that  a  decision  of  this  court,  con- 
curred in  by  three  members,  would  be  valid, 
although  it  may  have  been  considered  bv  less 
than  the  full  court  of  five  members,  and  less 
than  that  number  had  conferred  in  regard  to 
it. 

We  are  of  opinion  that  in  the  absence  of  one 
member  of  the  court  of  chancery  appeals,  from 
sickness  or  other  reason,  the  two  remaining 
members  may  hear,  consider,  and  confer  to- 
gether, and  decide,  the  causes  before  them. 
While  it  is  always  best  to  have  a  full  bench 
at  every  stage  of  every  proceeding,  it  will  not 
vitiate  the  decision  if,  for  any  reason,  only  two 
of  its  ludges  consider  and  join  in  the  deter- 
mination of  the  question.  It  has  been  held 
that  two  may  decide  in  the  absence  of  the 
third,  or  over  the  dissent  of  the  third;  and  we 
can  see  no  valid  reason  why  two  may  not  con- 
sider, and  reach  the  decision  which  two  are 
competent  to  make.  That  court  does  not  sit 
as  arbitrator  under  selection  of  the  parties,  and 
under  a  power  conferred  by  agreement,  for 
special  cases  or  purposes,  but  as  a  court  pro- 
vided by  general  statutes  for  all  causes  prop- 
erly coming  before  it.  We  are  of  opinion, 
therefore,  that  the  finding  and  decision  in  this 
case  are  valid  and  legal,  and.  under  the  facts 
as  found,  the  proper  legal  conclusion  has  been 
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reached;  and  t?ie  decision  of  the  Court  of  Chan- 
cery Appeals  is  affirmed. 

If  this  court  were  of  the  opinion  that  the 
finding  was  not  legal,  it  would  only  remand,  in 
order  that  the  cause  might  be  considered  by 
the  full  bench  of  the  court  of  chancery  ap- 
peals, when  it  is  evident  that  the  same  two 
judges  could  reach  the  same  result,  and  render 
the  same  decision,  even  if  the  third  one  should 
be  of  a  different  opinion. 


J.  C.  A.  BURNETT  et  al, 

V. 

G.  L.  MALONEY<J<a/. 
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1.  A  statute  §fl.-vin^  a  certain  ccranty 
power  to  inme  brld^^  bonds  and  levy 
taxes  to  pay  them  does  not  violate  Const,  art.  11, 
1 8.  prohibiting  the  suspension  of  freneral  laws  for 
the  benefit  of  a  particular  individual  and'  the 
flrranting  to  any  individual  of  special  rights, 
privileges,  immunities,  or  exemptions. 

8.  Counties  are  not  inelnded  among  the 
corporations  referred  to  m  Const,  art.  11,  §  8,  pro- 
hibiting the  creation  or  Increase  of  the  power  of 
corporations  by  special  laws. 

8.  The  limitation  on  the  taadnff  power  of 
counties  by  the  general  revenue  law  of  Tenn- 
essee, passed  at  the  extra  session  of  180&.  does  not 
repeal  the  provision  of  the  special  act  of  1806, 
p.  123,  chap.  80,  relating  to  the  power  to  tax  to 
pay  bridge  bonds  of  Knox  county. 

4.  Power  to  issae  bonds  payable  in 
^old  coin  of  the  United  States  of  the  present 
weight  and  fineness  Is  not  conferred  upon  a 
county  by  a  statute  authorizing  the  Issue  of 
bonds  without  prescribing  the  kind  of  money  in 
which  they  may  be  paid. 

(Snodgrass^  Ch.  X,  and  Beards  X,  dissent.) 
(November  14,  1896.) 

CROSS- APPEALS  from  a  judgment  of  the 
Circuit  Court  for  Knox  County  in  an  ac- 
tion to  enjoin  the  issuance  of  bonds  for  the 
erection  of  a  bridge;  the  plaintiffs  appealing 
from  so  much  of  the  decision  as  upheld  the 
power  to  issue  the  bonds,  and  defendants  ap- 
pealing from  so  much  as  denied  authority  to 
make  them  payable  in  gold.    A  firmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Trent  Sb  Ford«  for  plaintiffs: 

The  act  of  the  general  assembly  of  April  80. 
1895,  chap.  80,  1st  Sess.,  is  unconstitutional 
and  obnoxious  to  art.  1,  §8,  of  the  Constitution 
of  Tennessee,  which  expressly  prohibits  the 
passage  of  "special  laws"  creating  a  corpora- 
tion or  increasing  or  diminishing  its  powers. 

The  act  of  June  15,  1895,  2d  Sess.  chap.  4, 
§  14,  expressly  prohibits  counties  from  levying 
special  taxes,  the  aggregate  amount  of  which 
shall  exceed  the  amount  limited  in  said  act  to 
them  for  current  expenses. 

The  holding  that  the  action  of  the  county 


Note.— As  to  contracts  calling  speoiflcaUy  for 
payment  in  coin,  including  cases  of  municipal 
bonds.  %p^  Slrinner  v.  Santa  Rosa  (Cal.)  29  L.  A.  A. 
512. 
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coart  attemptiDg  to  authorize  the  gold  clause 
Id  said  bonds  should  be  affirmed. 

A  county  is  the  lowest  order  of  corporate 
eiistence. 

1  Dill.  Mun.  Corp.  §  28;  Soper  ▼.  Henry 
County,  26  Iowa.  264. 

Tbey  cannot  borrow  money,  issue  bonds  or 
negotiable  paper,  except  wben  and  in  the 
manner  they  may  be  specially  authorized  so  to 
do. 

4  Am.  &  Eng.  Enc.  Law,  p.  882;  Taxpayers 
of  Milan  Y.  Tennessee  C.  B,  Co.  11  Lea,  834. 

There  can  be  no  dispute  as  to  the  words  of 
the  act.  No  authority  is  there  given  to  issue 
gold  bonds. 

The  court  had  no  discretion  outside  of  the 
terms  of  the  act,  except  necessary  discretion. 

To  assume  that  the  power  to  issue  gold  bonds 
was  a  necessarily  implied  power  is  against 
reason  and  against  public  policy. 

The  rule  is: 

First,  strict  construction. 

Taxpayers  of  Milan  v.  Tennessee  C.  K.  Co. 
S7ipra;  Louisville  dt  N.  R,  Co.  v.  Davidson 
County  Ct.  1  Sneed,  681,  62  Am.  Dec.  424; 
Grant  v.  Lindsay,  11  Heisk.  666;  Nashville  <fc 
K  B.  Co.  V.  Wilson  County,  89  Tenn.  604; 
Rodemer  v.  Miiehell,  90  Tenn.  65. 

Second,  that  county  courts  have  no  powers 
in  creating  county  debts  like  the  one  in  ques- 
tion, except  such  as  are  expressly  conferred 
or  necessarily  implied. 

1  Dill.  Mun.  Corp.  4th  ed.  §  509,  p.  576. 

A  court  of  chancery  will  restrain  public  offi- 
cers tn  limine  from  the  consummation  of  a  con- 
tract against  which  the  court  would  give  no 
relief,  if  once  accomplished. 

In  Lueas  County  Comrs.  v.  Hunt,  5  Ohio  St. 
488,  67  Am.  Dec.  308,ihe  court  refused  injunc- 
tion because  of  existing  moral  obligations  on 
the  part  of  the  county  to  reimburse  citizens. 

10  Am.  &Eng.  Enc.  Law,  p.  877. 

Messrs.  Comfort  A  Spllman,  for  defend- 
ants: 

In  LauderdaJe  County  v.  Fargason,  7  Lea, 
158,  it  was  held  by  this  court  that  the  act  was 
constitutional.  The  same  conclusion  was 
reached  in  Williams  v.  NashviUe,  89  Tenn. 
487. 

The  constitutional  prohibition  that  **no  cor- 
poration shall  be  created,  or  its  powers  in- 
creased or  diminished,  by  special  laws,"  does 
not  apply  to  municipal  corporations. 

8taU  V.  Wilson,  12  Lea,  246;  Ballentine  v. 
Pulaski,  15  Lea,  638;  Williams  v.  Nashville, 
supra. 

The  object  of  the  general  act  was  to  regulate 
those  taxes  only  which,  by  previous  general 
laws,  all  counties  had  the  right  to  levy.  It 
will  not  be  presumed  to  have  any  reference  to 
the  special  act  passed  to  meet  the  peculiar 
needs  of  a  single  county. 

Endlich,  Interpretation  of  Statutes,  §  228; 
Brown  v.  Philadelphia  County  Comrs.  21  Pa. 
87  (quoted  in  Endlich,  Interpretation  of  Stat- 
utes, p.  299);  Nashville,  C.  dk  St.  L.  B.  Co. 
V.  Franklin  County,  5  Lea,  707. 

All  the  details  not  expressly  defined  must  be 
taken  as  left  to  the  discretion  of  the  court, 
with  the  qualification  that  the  instrument  be 
of  such  character  as  to  fall  within  the  legal 
definition  of  the  term  "bond,"  and  must  con- 
tain no  stipulations  contrary  to  public  policy. 
84  L.  R.  A. 


A  stipulation  to  pay  a  contract  in  gold  is  not 
contrary  to  public  policy,  but  is  legal  and  en- 
forceable. 

Wills  V.  Allison,  4  Heisk.  886. 

A  contract  having  otherwise  the  essential 
characteristics  of  a  bond  does  not  lose  its  legal 
identity  by  being  made  pavable  in  gold. 

Judson  V.  Bessemer,  87  lla.  240,  4  L.  R.  A. 
742;  Moore  v .  WaUa  Walla  (1894)  60  Fed.  Rep. 
961;  Farson  v.  Louisville  Sinking  Fund  Comrs. 
(1895)  97  Ky.  119;  HeiCbron  v.  Cuihbert  il895> 
96  Ga.  812;  PoUard  v.  Pleasant  BiU  (1874)  3 
Dill.  195;  Young  v.  Montgomery  db  E.  B.  Co. 
(1875)  2  Woods.  606;  Woodruff  y.  Mississippi, 
162  U.  S.  291.  40  L.  ed.  973. 

Wilkes*  J.,  delivered  the  opinion  of  the 
court: 

The  legislature  of  this  state,  on  the  80th  of 
April,  1895,  passed  an  act  entitled  "An  Act  to 
Authorize  the  County  Court  of  Knox  County 
to  Issue  Bonds  of  Said  County  for  Building  a 
Bridge  across  the  Tennessee  river  at  the  South 
End  of  Gay  Street,  Knoxville."  Acts  1895, 
p.  122,chap.  80.  The  1st  section  thereof  author- 
ized the  quarterly  county  court  of  Knox 
county,  three  fifths  of  its  number  concurring, 
to  issue  bonds  of  the  county,  not  exceeding  in 
the  aggregate  $225,000,  and  bearing  a  rate  of 
interest  not  in  excess  of  6  per  cent,  for  the  ac- 
complishment of  the  purpose  indicated  in  the 
caption.  The  2d  section  provided  that  the 
interest  on  these  bonds  should  be  payable 
semiannually,  represented  by  coupons  at- 
tached to  each  bond,  and  maturing  at  the 
proper  date;  and  by  the  6th  section  it  was 
made  the  duty  of  the  quarterly  countv  court 
"to  lay  and  levy  a  tax  sufficient  for  the  pay- 
ment of  the  coupons  of  said  bonds  as  they 
matured,  and  also  to  create  a  sinking  fund  foV 
the  retirement  of  the  said  bonds  by  the  levy  of 
an  additional  tax,  sufficient  to  pay  the  princi- 
pal of  said  bonds  as  they  mature,  which  sink- 
ing fund  shall  be  sacredly  kept  and  applied  for 
this  purpose."  Acting  under  the  authority  of 
this  statute,  the  quarterly  court  of  Etiox 
county,  by  a  vote  much  larger  than  three  fifths 
of  the  whole  court,  passed  a  resolution  author- 
izing the  construction  of  the  bridge  contem- 
plated therein,  and  subsequently  entered  into 
contract  with  the  Youngstown  Bridge  Com- 
pany to  construct  this  bridge  for  the  sum  of 
$210,000.  On  the  day  of  the  closing  of  this 
contract  the  countv  court  passed  a  resolution 
authorizing  the  defendant  Maloney.  as  countv 
judge  and  as  county  clerk,  to  issue  the  bonds 
of  the  county  in  the  amounts  in  the  aggregate 
and  of  the  description  found  in  the  statute,  the 
proceeds  of  which,  when  sold,  were  to  be  used 
for  the  erection  of  this  bridge;  and  at  the  same 
time  it  levied  a  tax  of  5  cents  on  the  $100  on 
all  taxable  property  in  Knox  county,  for  the 
purpose  of  meeting  the  interest  on  these  bonds. 
Afterwards  the  court  passed  a  resolution  di- 
recting the  bonds  to  oe  made  "payable  in 
United  States  gold  coin  of  the  present  .standard 
of  weight  and  JSneness."  All  three  resolutions 
were  passed  by  the  court,  three  fifths  of  its 
members  concurring.  The  present  is  an  agreed 
case,  made  up  under  §§  4187  et  seq.  of  Mifliken 
&  Vertrees'  Code,  by  and  between  plaintiffs  in 
error,  who  are  citizens  and  taxpayers  of  Knox 
county,  on  the  one  hand,  and  the  judge  of  the 
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county  court,  the  clerk  of  that  court,  tod  the 
conn^  trustee,  by  which  certain  matters  of 
controversy  between  them,  growing  o\it  of 
this  act  of  the  legislature  and  the  proceedings 
of  the  county  court,  were  submitted  to  the  de- 
termination of  the  circuit  court  of  Knox 
county.  In  the  submission  the  plaintiff's  af- 
firming and  the  defendants  denying  the  fol- 
lowing propositions:  (1)  That  the  act  of  the 
legislature  hereinbefore  referred  to  is  repug- 
nant to  art.  11, 1  8,  of  the  Constitution  of  this 
state,  and  therefore  void.  ^2)  That  the  levy  of 
the  tax  of  5  cents  on  the  $100  of  taxable  prop- 
erty, to  pay  the  interest  on  these  bonds,  was 
UDauthorized.  because  the  quarterly  court  had 
previously  exhausted  its  power  to  levy  taxes 
for  the  year  1896,  as  that  power  was  conferred 
by  chapter  4,  same  session,  of  the  legislature 
of  1895.  (8)  That  under  this  act,  the  quarterly 
court  had  not  the  power  to  issue  these  bond's 
payable,  principal  and  interest,  in  gold  coin. 
On  the  tnal  below,  the  circuit  judge  held  the 
first  two  of  these  propositions  against  plaintiffs 
and  the  third  against  the  defendants,  and  en- 
tered up  a  judgment  in  accordance  with  this 
holding.  Both  parties,  being  dissatisfied,  have 
appealed  to  this  court,  and  thus  there  is  opened 
up  for  consideration  all  tbree  of  the  proposi- 
tions. 

Is  the  act  in  question  obnoxious  to  the  con- 
stitutional objections  which  plaintiffs  make  lo 
it?  These  objections  are:  First,  that  it  was 
passed  for  the  benefit  of  Knox  county  alone, 
granting  to  il^a  right  or  power  not  extending 
to  any  other  county;  and.  secondly,  that  it  is 
an  effort  to  increase  the  powers  of  this  county 
by  a  special  law,  and  it  is  assumed  that  they 
are  sustained  by  §  8  of  art.  11  of  our  Constitu- 
tion. So  much  of  this  section  as  affects  the 
first  of  these  objections  is  as  follows,  viz.: 
"The  legislature  shall  have  no  power  to  sus- 
pend any  general  law  for  the  benefit  of  any 
particular  individual,  .  .  .  nor  to  pass  any 
laws  granting  to  any  individual  or  individuals 
rights,  privileges,  immunities,  or  exemptions, 
other  than  such  as  may  be,  by  the  same  law, 
extended  to  anv  member  of  the  community 
who  may  be  able  to  bring  himself  within  the 
provisions  of  such  law."  This  provision,  as 
set  out  above,  corresponds  exactly  with  §  7  of 
art.  11  of  the  Constitution  of  1834,  save  that 
the  latter  has  this  as  a  concluding  clause: 
"Provided,  always,  the  legislature  shall  have 
power  to  grant  such  charters  of  incorporation 
as  they  may  deem  expedient  for  the  public 
good."  In  the  room  and  stead  of  this  proviso 
found  in  the  Constitution  of  1884,  the  second 
clause  of  S  8  of  art.  11  of  our  present  Consti- 
tution is  as  follows:  "No  corporation  shall  be 
created,  or  its  powers  increased  or  diminished 
by  special  laws;  but  the  general  assemblv 
shall  provide  by  general  laws,  for  the  organi- 
zation of  all  corporations  hereafter  created," 
etc  The  objection  here  raised  has  been  set  at 
rest  by  this  court,  and  against  the  contention 
of  the  plaintiffs.  In  the  case  of  fMvderdale 
County  V.  Fargawn,  7  Lea,  158,  it  was  con- 
sidered and  determined,  the  court  saying:  "It 
has  never  been  contended  by  anyone  that  a 
municipal  corporation  could  not  be  authorized 
by  a  special  law  to  make  contracts  and  levy 
taxes  to  meet  them."  So  it  was  held  in  that 
case  that  certain  acts  of  the  legislature  provid- 
84  L.  R.  A. 


ing  that  the  county  court  of  any  county 
through  which  the  line  of  the  Mississippi 
River  Railroad  was  proposed  to  be  run.  might, 
under  certain  conditions,  subscribe  to  the  capi- 
tal stock  of  the  company,  were  not  amenable 
to  §  7  of  art.  11  of  the  Constitution  of  1884. 
This  decision  has  never  been  disturbed  by  any 
subsequent  holding.  On  the  contraiy,  if  not 
by  direct  reference",  yet  by  necessary  implica- 
tion, it  was  approved  in  the  case  of  Williams 
V.  NashtilU,  89  Tenn.  487,  arising  under  the 
present  Constitution. 

The  second  of  these  objections,  going  to  the 
unconstitutionality  of  this  act  is  disposed  of  in 
State  V.  WiUon,  12  Lea,  246;  Ballentine  v.  Pu- 
laski, 15. Lea,  688,  and  Williams  v.  Nashtille, 
supra. 

2.  We  think  that  the  second  assignment 
of  error,  on  the  trial  judge's  holding  that  the 
quarterly  court  properly  exercised  its  power 
in  levying  the  tax  of  5  cents  to  meet  the  inter- 
est on  these  bonds,  is  equally  untenable.  We 
have  already  set  out  the  6th  section  of  chapter 
80  of  the  Acts  of  1895,  under  which  this  special^ 
tax  was  levied.  The  agreed  case  shows  that 
at  the  January  term,  1896,  this  court  had  levied 
property  taxes  for  various  purposes  for  the 
year  1896,  amounting  to  79  cents  on  the  $100. 
it  will  be  remembered  that  these  bonds  were 
authorized  and  this  tax  was  directed  by  an 
act  passed  at  the  regular  legislative  session 
of  1895.  Subsequently,  and  at  an  extra  ses- 
sion of  the  same  legislature,  a  general  revenue 
bill  was  passed  (p.  579,  chap.  4)  by  the  second 
section  of  which  the  counties  of  the  state  were 
limited  in  the  levy  of  a  county  tax  to  a  rate 
not  exceeding  80  cents  on  the  $100  of  taxable 
property,  "exclusive  of  the  tax  for  public  roads 
and  schools  and  interest  on  the  county  debt, 
except  as  hereinafter  otherwise  provided." 
Section  14  of  the  same  act  is  as  follows:  "Be 
it  further  enacted  that  the  aggregate  amount 
of  special  taxes  levied  by  counties  shall  not  ex- 
ceed the  amount  limited  to  them  for  current 
expenses."  The  contention  now  is  that  the 
effect  of  this  general  statute  is  to  fix  a  limit  to 
the  taxing  power  of  the  county,  and.  as  the 
agreed  case  shows  that  this  had  already  been 
reached  at  the  date  of  the  levy  of  the  tax,  as 
provided  for  in  chapter  80  of  the  special  act  in 
question,  the  action  of  the  county  court  in 
making  such  levy  was  ultra  vires  and  void. 
We  do  not  think  so.  The  power  to  issue  these 
bonds  and  the  duty  to  levy  this  tax  to  meet  the 
interest  on  them  were  correlative  in  character. 
The  act  makes  them  inseparable.  The  duty  to 
pay  this  interest  as  it  matures  is  no  more  a  part 
of  the  obligation  of  the  contract  than  the  duly  to 
provide  the  means  of  paying  it  by  the  exercise 
of  this  especially  provided  taxing  power. 
Knowing  that  the  value  of  the  bonds  in  the 
markets  of  the  world  depended  upon  the  ex- 
istence of  carefully  guarded  statutory  provi- 
sions for  the  levy  of  taxes  to  meet  both  principal 
and  interest,  it  is  inconceivable  that  the  legis- 
lature would,  while  leaving  the  act  authoriz- 
ing the  issuance  of  the  bonds  on  the  statute 
books,  yet  by  indirection  take  from  it  that 
which  gave  it  its  only  vital  force.  In  addi- 
tion, however,  sound  and  well-settled  rules  of 
statutory  construction  are  opposed  to  this  in- 
sistence. The  purpose  of  §  6  of  chap  80  was 
special.     It  was  to  give  Knox  county  the  right. 
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-and  to  make  it  its  duty,  to  levy  a  tax  for  the 
purpose  of  providing  a  fund  to  meet  the  in- 
terest on  these  bonds,  and  this  without  regard 
to  its  right  or  duty  with  respect  to  other  taxes. 
The  revenue  act,  on  the  other  band,  was  gen- 
eral in  its  character,  and  its  provisions  relate 
to  and  govern  the  general  powers  of  taxation 
of  all  the  counties  of  the  state.  It  will  not  be 
presumed  that  this  subsequent  general  legisla- 
tion, in  the  absence  of  reference  to  it,  was  in- 
tended to  either  repeal  or  qualify  the  power  of 
taxation  given  in  and  essential  to  the  integrity 
of  this  special  act.  ''A  general  later  [affirma- 
tive] law  does  not  abrogate  an  earlier  special 
one  by  mere  implication.  .  .  .  It  is  usu- 
ally presumed  to  have  only  general  cases  in 
view,  and  not  particular  cases,  which  have  been 
otherwise  already  provided  for  bj'  the  special 
act."  Endlich,  Interpretation  of  Statutes, 
§  228.  Or.  as  is  said  by  the  author  in  Black 
on  the  Interpretation  of  Laws  (p.  116):  "It  has 
<;ome  to  be  an  established  rule  in  the  construc- 
tion of  statutes  that  a  subsequent  act  treating 
a  subject  in  general  terms,  and  not  expressly 
interdicting  the  provisions  of  a  prior  special 
statute,  is  not  to  be  considered  as  intended  to 
affect  the  more  particular  and  specific  provi- 
sions of  the  earlier  act,  unless  it  is  absolutely 
necessary  so  to  construe  it  in  order  to  give  its 
words  any  meaning  at  all.  This  rule  is 
founded  upon  or  expressed  by  the  maxim, 
Oeneralia  specialibus  non  derogant. 

8.  The  defendants  assigned  for  error  so 
much  of  the  judgment  of  the  trial  judge  as 
held  that  the  county  court  of  Knox  county 
lacked  power,  under  chapter  80,  to  issue  its 
bonds  payable  in  gold.  While  this  act  de- 
tines  many  of  the  features  of  the  bonds  to  be 
issued  under  it,  and  limits  their  aggregate 
amount  to  $225,000,  it  does  not  precnbe  the 
kind  of  money  in  which  the  bonds  and  interest 
coupon  are  to  be  paid.     The  quarterly  court 

■  directed  that  principal  and  interest  be  made 
payable  in  gold  coin  of  the  present  standard  of 
weight  and  fineness,  and  upon  this  feature  the 
principal  contention  in  this  case  arises.  We 
have  been  cited  by  counsel  to  some  cases 
claimed  to  bear  upon  the  subject.  The  first  is 
the  case  of  Moore  v.  Walla  Walla,  60  Fed.  Rep. 
968.  The  report  of  this  case  is  quite  meager, 
but  the  court  uses  this  language:  "I  hold  that 
the  authority  given  by  the  laws  of  the  state  to 
municipal  corporations  to  provide  means  for 

'  constructing  works  of  public  utility  by  issuing 
and  selling  negotiable  bonds  iDcludes  authority 
to  redeem  such  bonds  in  money  of  equal  value 
to  that  which  they  shall  have  received.*'  It  is 
apparent  from  this  statement  that  the  general 
laws  of  the  state  gave  municipal  corporations 
authority  to  issue  bonds,  but  under  what  re- 
strictions or  limitations  does  not  appear.  It  is 
fairly  inferable  from  the  statement  that  the 
city  of  Walla  Walla  was  authorized  to  issue 
bonds,  and  did  issue  bonds  payable  in  gold, 
and  sold  them  for  gold,  in  order  to  obtain  the 
funds  necessary  to  make  the  improvements. 
The  next  case  is  that  of  Heilbron  v.  Cnthbert, 
96  Ga.  812.  decided  April,  1895.  In  this  case, 
by  the  charter  of  the  city,  the  mayor  and  coun- 
cil were  given  authority  to  do  all  things  neces- 
sary for  the  benefit  of  the<Hty,  and  all  things 
not  in  violation  of  the  Constitution  and  laws  of 

>  the  state.    It  was  very  appropriately  said  by 
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the  court  that  the  ''general  welfare"  clause  in 
this  charter  was  very  broad  and  liberal  in  its 
terms.  The  court  in  passing  upon  the  ques- 
tion now  under  consideration,  in  view  of  this 
charter  said:  "No  reason  now  occurs  to  us, 
nor  was  any  stated,  why  it  would  be  unlawful 
to  make  the  proposed  bonds  'payable  in  gold  or 
lawful  money  of  the  United  States,  at  the  op- 
lion  of  the  holder.' "  This  is  the  only  deliver- 
ance given  upon  the  subject.  It  is  evident 
the  question  was  not  seriously  considered  in 
the  case,  and  was  allowed  to  go  by  default. 
The  case  of  Pollard  v.  Pleasant  HiU,  8  DUl. 
197,  is  also  cited  and  relied  on.  In  that  case 
the  bonds  were  payable  in  legal-tender  notes, 
and  the  interest  coupons  were  payable  in  gold 
coin.  The  bonds  were  issued  in  payment  of  a 
subscription  to  the  Pacific  Railroad  of  Mis- 
souri. The  bonds  were  in  the  hands  of  an  in- 
nocent holder  for  value  before  maturity  of  the 
coupons  sued  on.  The  court  held  that  the 
matter  was  one  purely  of  contract,  and  when 
its  terms  appeared  the  court  would  enforce  it. 
What  the  provisions  of  the  charter  of  the  city 
of  Pleasant  Hill  were,  or  what  the  provisions 
of  the  general  law,  does  not  appear.  This  de- 
cision was  rendered  in  1874.  The  next  case  is 
that  of  Young  v.  Montgomery  cfe  E,  R.  Go.  2 
Woods,  606.  It  this  case  the  governor  for  the 
state  of  Alabama  indorsed  the  first-mortgage 
bonds  of  the  railroad  company,  and  the  court 
held  that  the  act  of  the  general  assembly  au- 
thorized the  indorsement  of  bonds  bearing  in- 
terest at  the  rate  of  8  per  cent  per  annum,  and 
that  the  fair  construction  was  that  it  meant  8 
per  cent  in  any  legal-tender  currency  on  which 
the  parties  might  agree.  It  is  well  to  note  that 
this  case  does  not  involve  the  power  or  right 
of  a  city  or  county  to  make  such  agreement, 
but  the  act  done  and  liability  incurred  were 
those  of  the  state.  None  of  these  are  cases  well 
decided  by  courts  of  last  resort  except  the 
Georgia  case,  and  in  none  of  them  was  the 
matter  fully  presented  and  passed  upon. 

The  case  of  Judson  v.  Bessemer,  87  Ala.  240, 
4  L.  R.  A.  742,  is  also  relied  on.  In  that  case 
there  was  a  provision  authorizing  the  city  of 
Bessemer  to  issue  bonds  for  municipal  pur- 
poses, and  it  was  held  that  a  general  power 
given  the  city  to  issue  negotiable  bonds  in  the 
absence  of  any  legislative  restriction  carries 
the  implied  power  to  make  them  payable  in 
currency  which  is  constitutionally  a  le^al  ten- 
der, as  m  gold  coin.  The  court  held  that  un- 
der the  rulings  of  the  courts  in  that  state  cor- 
porations having  power  to  issue  securities 
might  exercise  such  power  in  the  same  mode 
and  manner  as  natural  persons  may  under 
similar  circumstances,  there  being  no  legisla- 
tive restriction  nor  specifications  of  a  particu- 
lar mode;  citing  Universitv  of  Alabhma  v. 
Moody,  62  Ala.  889.  It  is  dfistinctly  stated  in 
this  case  that  the  city  had  express  and  general 
power  to  issue  bonds,  and  under  such  express 
power  the  city  of  Bessemer  had  authority  to 
make  them  pavable  in  gold.  The  case  of  Phr- 
son  V.  Louisville  Sinking  Fund  Comrs.,  decided 
by  the  court  of  appeals  of  Ke*-vucky  .reported  in 
97  Ky.  119,  is  also  cited  and  relied  upon.  This 
was  a  case  where  the  city  of  Louisville  issued 
its  bonds  payable,  principal  and  interest,  in 
gold  coin.  The  act  authorizing  their  issuance 
did  not  specify  in  what  currency  they  were  to 


1896. 


BURNBTT  ▼.  MaLONBT. 


545 


be  made  payable.  The  court  quoted  approv- 
ingly the  Alabama  case  above  cited,  as  well  as 
the  other  cases  cited,  and  lay  down  the  doc- 
trine that  powers  must  be  implied  such  as  are 
incidental  to  the  powers  expressly  granted,  and 
that  the  city  must  be  granted  discretion,  and 
would  not  be  restricted  to  the  actual  powers 
granted  strictly  construed.  The  court  treated 
■the  matter  of  the  kind  of  currency  as  simply 
one  of  contract,  and  at  the  discretion  of  the 
maker  or  borrower.  The  case  of  Woodruff  v. 
Missimppi,  reported  in  162  U.  S.  292,  40  L. 
-ed.  978,  shoula  also  be  noticed.  It  was  a  case 
of  levee  bonds  issued  under  act  of  the  le^sisla- 
lature  of  Mississippi  by  a  levee  board,  which 
was  a  body  corporate  under  the  laws  of  that 
state.  The  authority  given  to  that  board  was 
to  issue  bonds  to  be  sold  in  the  market,  the 
proceeds  to  be  used  in  building  levees  against 
•the  Mississippi  river.  The  bond  issued  was  in 
somewhat  peculiar  form,  and  uses  this  lan- 
guage: The  levee  board  "hereby  acknowl- 
•edges  themselves  indebted  to  bearer  in  the 
sum  of  $1,000  in  gold  coin  of  the  United 
estates,"  but  it  contained  no  express  promise  to 
pay  the  amount  in  gold,  or  any  other  special 
-cuTTency.  The  coupons,  however,  stipulated 
to  pay  the  bearer  $20  in  currency  of  the  United 
States,  being  the  semiannual  interest.  The 
supreme  court  of  Mississippi  held  that  the 
bonds  were  payable  in  gold  coin,  and  that  the 
board  of  levee  commissioners  had  no  power  or 
authority  to  make  them  so  payable,  and  that 
they  were  void.  The  Supreme  Court  of  the 
United  States,  Chief  Justice  Fuller  delivering 
the  opinion,  held  that  upon  a  proper  construc- 
tion of  the  language  of  the  bond  it  could  not 
be  held  that  it  was  payable  only  in  gold;  that 
the  bonds  were  not  expressly  payable  in  gold 
<?oin.  The  court  continues:  "It  is  true  that, 
as  they  acknowledged  an  indebtedness  in  gold 
coin,  and  as  the  coupons  were  payable  specifi- 
cally *  in  currency,'  the  argument  is  not  un- 
reasonable that  the  corporation  intended  the 
purchasers  to  expect  payment  in  the  money  in 
which  the  indebtedness  was  stated  to  have 
been  contracted:  but  the  agreement  to  pay  the 
designated  sums  did  not  specify  any  particu- 
lar kind  of  money,  and  the  obligation  was  to 
pay  what  the  law  recognized  as  money  when  the 
payment  was  to  be  made.  The  bonds  were 
therefore  legally  solvable  in  the  money  of  the 
Uuited  States,  whatever  its  description,  and 
not  in  any  particular  kind  of  that  money,  and 
it  is  impossible  to  hold  that  they  were  void 
because  of  want  of  power."  That  the  decipion 
in  this  case  rested  upon  the  ground  that  the 
bonds  were  payable  in  any  legal  currency,  and 
not  alone  in  golJ,  though  the  bond  acknowl- 
edged an  indebtedness  in  gold,  clearly  appears 
throughout  the  entire  case;  and  Judges  Peck 
ham.  Brewer,  and  White  were  of  opinion  the 
holding  of  the  supreme  court  of  Mississippi 
was  a  finality  upon  this  point,  and  the  case  pre- 
sented, therefore,  no  question  of  Federal  ju- 
risdiction. 

The  resolution  of  the  county  court  in  regard 
to  the  bonds  in  controversy  allows  no  latitude 
for  construction.  It  provides  that  both  the 
principal  and  interest  of  the  bonds  shall  be  pay- 
able in  gold  coin  of  the  United  Slates  of  the 
present  standard  of  weight  and  fineness.  The 
form  of  the  bond  and  coupon  is  also  prescribed, 
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and  there  is  an  express  promise,  in  no  equivocal 
language,  to  pay  both  bond  and  interest  coupon 
in  ^old  coined  monev  of  the  United  States  of 
the  present  standard  of  weight  and  fineness. 
There  is,  as  will  be  seen,  no  latitude  for  holding 
that,  if  the  standard  of  the  gold  coin  of  the 
United  States  should  hereafter  be  changed, 
the  county  could  get  the  benefit  of  it,  but 
the  identical  gold  now  coined,  of  the  present 
weight  and  fineness,  must  be  paid,  even  if  the 
government  should  change  its  standard,  and 
no  longer  issue  coins  of  the  present  weight 
and  fineness. 

It  is  proper  to  call  attention  to  the  fact  that 
all  of  the  cases  cited  involve  bonds  issued  by 
municipal  corporations,  except  one,  in  which 
the  power  and  liability  of  a  state  is  involved; 
but  none  of  them  involve  bonds  issued  by 
counties.  That  there  is  a  wide  difference  be- 
tween the  powers  of  municipal  and  county- 
corporations  under  similar  acts  of  the  legisla- 
ture is  well  supported  byreason  and  authority. 
In  the  case  of  Soper  v.  Henry  County ^  26  Iowa, 
264,  Dillon,  Ch.  J.,  author  of  the  noted  work 
on  Municipal  Corporations,  said:  "Counties 
owe  their  creation  to  the  statutes,"  and 
the  statute  confers  on  them  all  the  powers 
which  they  possess,  prescribes  all  the  duties  they 
owe,  and  imposes  all  the  liabilities  to  which 
they  are  subject.  .  .  .  Considered  with  re- 
spect to  their  powers,  duties,  and  liabilities, 
they  stand  low  down  in  the  scale  or  grade  of 
corporate  existences.  It  is  for  this  reason  that 
they  are  ranked  among  what  have  been  styled 
quasi  corporations.  This  designation  is  em- 
ployed to  distinguish  them  from  private  cor- 
porations aggregate,  and  from  municipal  cor- 
porations proper,  such  as  cities  acting  under 
general  or  special  charters,  more  amply  en- 
dowed with  corporate  life  and  functions,  con- 
ferred in  general  at  the  request  of  the  inhabi- 
tants of  the  municipality  for  their  peculiar 
and  special  advantage  and  convenience.  The 
decisions  of  the  courts  in  every  state  in  the 
Union  recognizing  this  distinction,  hold  incor- 
porated cities  and  towns  to  a  much  more  ex- 
tended liability  than  they  do  counties,  etc. 
In  his  work  on  Municipal  Corporations  he 
says  (vol.  1,  4th  ed.  p.  596,  §  509):  "In  re- 
spect to  municipal  or  chartered  corporations, 
our  opinion  ...  is  that  they  also  have  no 
such  inherent  power  and  no  power  whatever, 
except  so  far  as  conferred  expressly  or  by  fair 
implication.  This  is  an  important  principle, 
and  it  results  therefrom  that  there  is  no  pre- 
sumption in  favor  of  .  .  .  quasi  corporations." 
In  4  Am.  &  £ng.  Enc.  Law,  p.  8b2,  it  is  said 
counties  cannot  borrow  money,  issue  bonds  or 
negotiable  paper,  except  when  and  in  the  man- 
ner they  may  be  specially  authorized  so  to  do. 
A  county  has  been  defined  to  be  a  local  organ- 
ization which,  for  the  purpose  of  civil  ad- 
ministration, is  invested  with  a  few  functions 
of  corporate  existence.  Ramilton  County 
Comrs.  v.  Afighels,  7  Ohio  St.  109.  It  is  again 
said:  "Counties  being  merely  parts  of  the 
state  government,  they  partake  of  the  state's 
immunity  from  liability.  The  state  is  not 
liable  except  by  its  own  consent,  and  so  the 
county  is  exempt  from  liability  unless  the 
state  has  consented.  Counties  are  not  liable  to 
implied  common-law  liabilities,  as  municipal 
corporations  are."     Brouning  v.  Springfield^ 
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17  HL  148,  68  Am.  Dec.  845;  Perry  v.  Worces- 
ter, 6  Gray,  544.  66  Am.  Dec.  431.  Coantles 
do  Dot  bold  and  operate  under  charters  as  do 
cities  and  other  municipal  corporations.  They 
have  no  franchises.  They  make  and  can  make 
no  by-laws.  They  have  the  same  powers  and 
duties  throughout  the  state.  They  do  not  have 
to  provide  waterworks  and  fire  departments  and 
lights  and  the  hundred  and  one  necessaries  for 
cities  and  towns.  Their  ordinary  expenses  are 
met  by  issuance  of  county  warrants,  payable 
out  of  a  genera]  fund  collected  for  all  pur- 
poses. The  occasions  for  extraordinary  ex- 
penditures are  few,  such  as  the  building  of 
lails,  court-houses,  bridges,  and  hospitals;  and 
if  it  becomes  necessary  to  incur  a  debt  for 
these  purposes,  which  cannot  be  at  once  met 
out  of  the  usual  revenues,  they  must  get  their 
authority  to  create  such  debts  from  an  ena- 
bling act  of  the  legislature,  which  at  the  same 
time  gives  them  the  power  to  provide  for  its 
payment  by  a  special  tax;  and  no  doctrine  is 
better  settled  in  this  state  than  that  the  power 
thus  conferred  must  be  strictly  construed  and 
exactlv  followed.  In  Taxpayers  of  Milan  v. 
Tennessee  C.  B.  Co.  11  Lea,  834,  it  is  held  that 
a  county  court  cannot  issue  bonds  unless  au- 
thorized so  to  do,  and  then  only  in  the  man- 
ner and  form  authorized.  It  is  further  held 
that  the  power  to  issue  bonds  and  incur  extraor- 
dinary debts  can  only  be  derived  in  the  way 
pointed  out  in  the  Constitution  and  laws  of  the 
state,  and  the  powers  thus  conferred  must  be 
strictly  construed  and  clearly  followed.  S6e 
also  Louisville  &  If .  R.  Co.  v.  Davidson  County 
Ct.  1  Sneed,  681;  Grant  v.  Lindsay,  11  Heisk. 
666;  Taxpayers  of  Milan  v.  Tennessee  C.  R. 
Co.  11  Lea,  834;  Nashville  &  K.  R.  Co.  v. 
Wilson  County,  89  Tenn.  604;  Colburn  v. 
CfuittanoogaW.  R.  Co.  94  Tenn.  50. 

And  this  is  the  general  trend  of  authorities. 
Thus  it  is  said:  The  statute  authorizing  a 
county  contract  must  be  strictly  pursued  or  the 
contract  will  not  bind  the  county,  and  the  re- 
quirement of  the  statute  must  be  fulfilled; 
and  a  contract,  unless  made  pursuant  to  statu- 
tory authority,  will  not  bind,  and  w  contract 
ultra  vires  may  always  be  defended  against. 
4  Am.  &  £ng.  Enc.  Law,  p.  859.  and  note. 
As  an  illustration,  m  Skinner  v.  Sanfa  Rosa, 
107  Cal.  464,  29  L.  R.  A.  512,  it  was  held  that 
when  the  statute  provides  that  bonds  may  be 
made  payable  in  gold  coin  or  lawful  money  of 
the  United  States^  they  cannot  be  made  paya- 
ble in  gold  coin  of  the  United  States  of  the 
present  standard  of  weight  and  fineness.  It 
has  been  tersely  said:  ''The  limits  of  all  pow- 
ers, therefore,  except  those  necessarily  implied 
from  the  county  entity,  must  be  found  within 
the  four  corners  of  the  statutory  provisions 
made  by  the  legislature.'  4  Am.  &  Eng.  Enc. 
.  Law,  p.  889.  The  cases  cited  from  Kentucky, 
Alabama,  and  Georgia  clearly  show  that  in 
those  states  the  rule  of  liberal  construction 
prevails,  but  such  does  not  apply  in  Tennes- 
see nor  generally,  and  certainly  does  not  ap- 
ply to  county  or  other  quasi  corporations. 

It  may  be  granted  that  individuals  and  pri- 
vate corporations  aggregate  may  make  con- 
tracts to  pay  in  gold,  and  it  has  been  so  held 
in  this  state  (Wills  v.  Allison,  4  Heisk.  386); 
but  it  by  no  means  follows  that  county  cor- 
porations' have  the  same  power.  As  an  origi- 
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nal  proposition  it  may  well  be  doubted  whether 
it  is  consonant  with  the  hiebest  and  broadest 
public  policy  to  allow  individuals  to  make  z  Id 
contracts,  but  this  question  we  are  not  called 
upon  to  consider.  We  are  of  opinion  there 
is  neither  express  nor  implied  authority  con- 
ferred by  the  act  in  controversy  in  this  case 
to  make  the  bonds  of  the  county  payable, 
either  principle  or  interest,  in  gold  coin  of  the 
present  weight  and  fineness.  The  act  provid- 
ing for  the  issuance  of  bonds  also  provides  for 
a  special  tax  for  the  payment  of  the  bonds, 
principal  and  interest.  Obviously  the  act 
contemplates  that  the  bonds  and  the  special 
tax  shall  be  paid  in  the  same  money,  for  t>nth 
are  authorized  in  the  same  act.  in  similar 
language,  and  without  distioctton  as  to  the 
money  to  be  raised  in  the  one  case  and  paid 
out  in  the  other.  The  act  affoids  no  more 
authority  for  the  issuance  of  gold  bonds  than 
for  the  assessment  and  collection  of  special 
gold  tax  for  their  payment.  It  certainly  can- 
not be  insisted  that  gold  can  be  collected  from 
the  taxpayer  to  meet  the  payments  as  they 
fall  due,  and  yet  this  power  may  as  well  be 
implied  as  that  of  making  the  t)onds  payable 
in  gold.  Where  can  the  gold  be  bad  unless 
collected  from  the  taxpayers?  The  theory  of 
^he  law  is  that  the  fund  collected  to  pay  upon 
these  bonds  shall  be  kept  separate  and  apart 
from  all  other  funds,  and  a  special  tax  is- 
authorized  and  provided  for  that  purpose 
by  the  same  act  which  provides  for  the  bonds. 
While  the  identical  money  received  may  not 
be  kept  intact,  and  paid  in  kind,  siilT  the 
county  can  only  demand  from  the  banks  and 
other  custodian's  of  the  fund  money  similar  to 
that  collected  and  deposited.  Ii  will  then 
become  necessary  for  the  county  authorities  to 
go  into  the  market  and  buy  the  gold  neces- 
sary to  meet  the  payments.  It  matters  not 
whether  gold  is  at  a  premium  or  at  par  or  at 
a  discount.  In  any  event,  there  must  be  an 
exchange  of  funds  collected  in  order  to  secure 
it.  There  is  no  authority,  under  the  statute 
or  elsewhere,  for  the  county  officials  to  make 
such  exchange.  In  the  contingency  that  gold 
may  go  to  a  premium,  the  county  must  suffer 
the  burden  of  obtaining  it.  It  is  said  that  the 
policy  of  the  general  government  is  to  keep 
all  legal  tender  funds  at  the  same  value,  and 
that  we  cannot  presume  the  different  kinds  of 
legal-tender  money  will  ever  have  different 
values.  But  evidently  this  is  exactly  the 
contingency  that  prompts  the  gold  feature  in 
the  bonds.  Unless  there  were  some  ad- 
vantage to  the  purchaser  or  holder  of  the 
bonds  in  having  them  payable  in  gold,  then 
there  would  have  been  no  occasion  for  the 
gold  feature.  It  is  apparent  that,  if  an  ad- 
vantage accrues  to  the  bondholder  because 
of  this  provision,  it  follows  inevitably  that 
such  an  advantage  is  gained  at  the  expense 
of  the  county  and  taxpayer.  It  is  evident 
also  that,  while  the  general  policy  of  the 
government  may  be  to-day  to  keep  all  of  its 
legal-tender  money  at  par,  and  ot  the  same 
value,  such  may  not  be  its  policy  next  yeur, 
or  ^se  years  or  ten  years  from  now,  while 
the  bond  is  still  outstanding.  If  gold  should 
go  to  a  considerable  premium,  it  would  in- 
crease the  burden  of  the  taxpayer.  If  Knox 
county  can  make  her  bonds  payable  in  gold» 
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so  can  every  other  county  in  the  state  or  in 
the  United  States,  and  then  gold  would  be- 
come the  only  solvable  currency  in  such 
transactions,  contrarv  to  the  general  policy  of 
the  government  and  to  the  broadest  public 
interest.  In  this  case  not  only  is  it  provided 
that  the  bond,  principal  and  interest,  shall  be 
payable  in  gold,  but  it  must  be  gold  of  the 
present  standard  of  weight  and  fineness.  If, 
therefore,  the  government  shall  change  its 
standard,  and  cease  to  coin  its  gold  of  the  pres- 
ent standard  of  weight  and  fineness,  yet  the 
county  must  still  comply  with  its  bond,  and 
obtain,  as  best  it  can,  and  at  its  own  expense, 
gold  coin  of  the  present  standard  of  weight  and 
fineness. 

It  is  said  the  right  to  pay  in  legal  tender  in- 
volves the  right  to  pay  in  any  money  that  is 
legal  tender,  and  gold,  possessing  that  quality, 
can  be  stipulated  for;  but  the  error  in  this 
is  that  requiring  payment  in  gold,  and  in  gold 
alone,  deprives  the  debtor  of  the  right  to  pay 
in  other  legal  tender,  and  compels  him  to  pay 
in  one  thing,  discriminating  against  the  others, 
and  thus  subjecting  the  debtor  to  the  danger 
of  being  placed  in  a  position  of  embarrass- 
ment and  peril. 

The  judgment  of  the  court  below  Uafflrmed, 
mth  costs. 

Beard,  J.,  dissenting: 

Not  being  able  to  concur  with  the  majority 
in  their  conclusion  that  under  the  act  of  1895 
the  county  lacked  the  power  to  issue  its  bonds 
payable  in  "gold  coin  of  the  United  States  of 
the  present  standard  of  weight  and  fineness," 
I  think  it  proper  to  state  very  briefly  the  rea- 
sons of  my  dissent.  It  is  true,  as  is  said  in  the 
majority  opinion,  this  act  fixes  many  of  the 
features  of  the  bonds  which  it  authorizes  the 
countv  to  issue,  and  limits  their  amount  to 
$225,000,  yet  it  does  not  prescribe  the  kind  of 
dollars  in  which  they  may  be  made  payable. 
This  seems  to  have  been  left  to  the  discretion 
of  the  county  court,  the  legislature  no  doubt 
assuming  that  it  would  be  exercised  with  an 
eye  to  the  best  interest  of  the  public.  No  sat- 
isfactory reason  has  been  suggested  wh^  this 
was  not  a  proper  and  legal  exercise  of  this  dis- 
cretion by  that  body  in  the  selection  of  gold 
as  the  money  in  which  these  bonds  and  the  in- 
terest upon  them  were  solvable.  Gold  is  a 
part  of  the  circulating  medium  of  business, 
and,  with  silver  and  United  States  notes,  con- 
stitutes the  legal  tender  money  of  the  country; 
so  that,  if  these  securities  were  issued  payable 
in  "dollars"  generally,  there  is  no  doubt  but 
the  county  would  have  the  right  to  pay,  and 
the  creditor  would  be  bound  to  accept,  either 
of  these  three  kinds  of  money  so  tendered  to 
him.  That  an  individual  may  legally  obli- 
gate himself  to  pay  his  creditor  in  gold  is  un- 
questionable, and  we  can  see  no  reason  why 
the  county  of  Knox,  in  the  absence  of  legisla- 
tive inhibition,  and  under  the  terms  of  this 
act,  mav  not  bind  itself  to  do  the  same. 

This  IS  a  question  of  power,  and  not  of  policy. 
But,  if  it  was  the  latter,  yet,  as  it  has  been  the 
declared  policy  of  the  United  States  govern- 
ment since  the  resumption  of  specie  payment 
in  1878,  to  maintain  at  an  equality  all  of  the 
various  kinds  of  money,  gold,  silveV,  and  legal- 
tender  notes,  it  could  not  be  assumed  by  the 
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courts  that  this  policy  would  be  reversed,  so 
as  to  bring  about  a  difference  in  the  value,  in 
these  various  kinds  of  money.  The  diligence 
of  able  counsel,  aided  by  the  investigation  of 
the  court,  has  been  able  to  discover  but  a  few 
cases  involving  this  question.  In  these,  how- 
ever, the  holding  of  the  courts  has  been  in 
accord  with  the  view  already  indicated.  In 
Jvdson  V.  Bessemer,  87  Ala.  240,  4  L.  R.  A. 
742,  it  is  held  that  a  power  to  make  city  bonds 
payable  in  gold  is  included  in  the  general  power 
to  issue  them,  as  this  implies  the  right  to  make 
them  payable  in  any  constitutional  legal  tender. 
In  Moore  v. .  WnUa  Walla,  60  Fed.  Rep.  968.  it 
was  held  that  under  municipal  authority  to 
issue  and  sell  negotiable  bonds  they  could  be 
made  payable  *in  gold  coin  of  the  present 
standard'of  weight  and  fineness."  Where  the 
governor  was  authorized  to  indorse  railroad 
bonds  on  behalf  of  the  state,  it  was  held  that 
he  might  lawfully  indorse  such  bonds  with  in- 
terest payable  in  gold.  Toung  v.  Montgomery 
d  E.  R  Co.  2  Woods,  606.  In  a  suit  to  enjoin 
the  issuance  of  municipal  bonds  '^payable  in 
gold  or  lawful  money  of  the  United  States,  at 
the  option  of  the  holder,"  it  was  said  by  the 
supreme  court  of  Georgia,  "No  reason  now 
occurs  to  us.  nor  was  any  stated,  why  it  would 
be  unlawful"  to  make  the  proposed  bonds  so 
payable.  Heilbron  v.  Cuthhert  (1895)  96  Ga. 
812.  In  Farson  v.  Louisville  Sinking  Fund 
Comrs,  (1895)  97  Ky.  119,  it  was  insisted  that 
municipal  bonds  were  void  because  payable  in 
gold  coin  of  the  United  States  while  the  act 
under  which  they  were  issued  was  silent  as  to 
the  character  of  the  money  in  which  they 
might  be  discharged.  To  this  the  court  of  ap- 
peals said:  "These  bonds  are  to  be  offered  on  a 
market  in  which  there  is  current  more  than  one 
circulating  medium,  but  one  which  is  regarded 
more  stable  and  less  subject  to  fiuctuation  than 
any  other,  which  is  the  recognized  standard  of 
value,  and  which  is  the  equivalent  of  and  cor- 
responds in  value  with,  that  which  the  bor- 
rower is  to  receive  from  its  bonds.  Can  there 
be  any  legal  reason  why  the  borrower,  in  case 
it  should  seem,  in  the  exercise  of  a  sound  discre- 
tion, both  prudent  and  advantageous  to  stipu- 
late for  the  payment  of  the  loan  in  that  par- 
ticular medium  of  circulation,  .  .  .  should 
not  be  allowed  to  so  contract?  It  seems  not  to 
us."  In  Skinner  v.  Santa  Bosa.  107  Cal.  464, 
29  L.  R.  A.  512,  while  the  court  avoided  the 
bonds  in  question  in  that  case  on  account  of  an 
amendatory  act  passed  by  the  legislature  of 
California  in  1898,  they  held  that  prior  to  that 
act  "the  power  to  make  the  bonds  payable  in 
gold  coin  of  the  present  standard  of  weight  and 
fineness,'  or  in  any  other  kind  of  coin  or  cur- 
rency, could  not  be  controverted.  .  .  .  The 
power  to  determine  that  question  is  as  ample 
as  that  of  a  natural  person  to  stipulate  in  what 
his  personal  obligations  should  be  paid."  In 
Woodruff  V.  Mississippi,  162  U.  8.  291,  40  L. 
ed.  978,  while  the  question  upon  which  that 
case  turned  was  jurisdictional,  yet  the  one 
now  being  discussed  was  to  some  extent  in- 
volved, and  the  majority  opinion  quotes  fully 
and  approvingly  from  fhe  Alabama  and  Ken- 
tucky cases  already  referred  to,  and  I  do  not 
thins  there  can  be  any  error  in  assuming  that 
the  whole  argument  of  that  opinion  on  this 
fact  is  in  accord  with  those  cases. 
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The  force  of  these  concurriDg  opinioDS  can- 
not be  broken  by  the  suggestion  that  we  are 
not  in  possession  of  the  statutes  and  Constitu- 
tions prevailine  in  the  jurisdiction  where  these 
cases  arose.  The  courts  which  have  met  and 
decided  this  question  have  nnt  appealed  to  any 
provision  of  the  charter  of  the  municipal  cor- 
porations claiming  the  right  to  issue  gold  bonds, 
or  to  any  constitutional  provisions  peculiar  to 
the  particular  state,  but  they  have  rested  their 
decisions  on  the  broader  and  more  satisfactory 
ground  that  the  legislative  authority  to  pay  in 
••dollars"  generally— that  is,  in  all  kinds  of 
legal-tender  monev — includes  the  right  to  pay 
in  any  one  kind  of  such  money.  Not  a  single 
case  mvolving  this  special  question  has  been 
found  as  authority  for  the  majority  opinion, 
and  in  the  face  of  these  decisions  I  submit  that 
this  court  should  not  place  itself  in  a  state  of 
judicial  isolation,  unless  forced  into  it  by  the 
stress  of  a  strong,  if  not  irresistible,  logical  ne- 
cessity; and  this,  I  respectfully  suggest,  does 
not  exist  in  this  case. 

But  it  was  said  in  argument,  and  we  under- 
stand it  to  be  the  opinion  of  the  majority  of 
the  court,  that,  even  if  the  grant  in  question 
had  been  to  a  municipal  corporation  (as  was 
the  fact  in  several  of  the  cases  already  cited), 
yet  it  would  hardly,  if  at  all,  be  sufficient  to 
authorize  the  issuance  of  gold  bonds,  and  that, 
a  fortiori,  it  will  not  warrant  the  county  in 
placing  such  bonds  on  the  market.  This  is 
upon  the  idea,  universally  admitted,  that,  while 
the  former  is  a  corporation  proper,  the  latter  is 
less  than  such  a  corporation;  that  is,  it  is  a 
public  quasi  corporation.  Without  consuming 
time  in  pursuing  the  authorities  which  so 
■clearly  and  uniformly  draw  the  line  between 
the  two,  I  think  a  single  suggestion  disposes  of 
this  objection.  Both  a  county  and  a  munic- 
ipal corporation,  when  they  propose  to  issue 
negotiable  securities,  payable  infttturo,  and 
likely  to  pass  into  the  hands  of  purchasers 
who  will  seek  to  rely  upon  a  bona  fide  title  to 
•cut  off  all  equities,  must  be  prepared  to  point 
out  the  legislative  act  granting  such  power, 
either  in  express  terms  or  by  necessary  implica- 
tion. One,  no  more  than  the  other,  has  the 
inherent  power  to  bind  itself  by  an  issue  of 
negotiable  bonds.  The  full-fledged  municipal 
corporations  must  appeal  to  the  legislature  for 
this  authority,  quite  as  earnestly  as  this  body, 
called  a  "public  quasi  corporation."  M  it  be 
that  both  must  look  to  the  same  source  for  their 
authorization  in  this  regard,  then  whenever 
either  claims  that  it  is  within  the  provisions  of 
an  act  of  the  legislature,  in  the  exercise  of  such 
a  power,  the  courts  will,  of  necessity,  apply 
the  same  rules  of  construction  in  the  one  case 
as  in  the  other.  This  proposition  is  so  ele- 
mentary that  it  requires  no  citation  of  cases  to 
support  it.  Nor  do  I  at  all  agree  that  to  hold 
that  the  county,  under  this  legislative  grant  of 
authority,  can  issue  its  bonds  solvable  m  gold, 
involves  the  necessity  of  holding  that  the 
<;ounly,  to  meet  these  bonds  and  the  maturing 
coupons,  could  levy  a  tax  on  the  property  of  its 
citizens,  payable  specially  in  gold.  The  bonds 
can  be  made  payable  in  gold  only  because  the 
act  authorizes  their  issuance  payable  in  * 'dol- 
lars," and  this  generic  term  includes  gold,  as 

r11  as  all  other  kinds  of  United  States  money; 

'.  the  act  does  not  direct  a  tax  to  be  levied 
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collectible  in  "dollars."  Should  these  bonds 
be  issued,  their  holders  could  stand  on  their 
contract  rights,  and  could  insist  npon  payment 
in  gold  in  accordance  with  the  terms  of  the 
bonds.  But  the  taxpa;^er  would  stand  in  no 
contractual  relation,  with  either  these  bond- 
holders or  the  county.  His  obligation  to  pay 
his  proportionate  part  of  the  tax  levied  to  meet 
these  bonds  and  interest  would  rest  alone  on 
the  statute.  It  would  grow  out  of  the  duty 
imposed  upon  the  county  to  provide  for  the 
payment  of  these  bonds  and  coupons  by  the 
levy  of  a  tax.  As  to  this,  the  authority  given 
is  coextensive  with  the  duty  imposed,  and  that 
is  "to  lay  and  levy  a  tax  sufficient  for  the  pay- 
ment of  the  coupons  of  said  bonds  as  they 
mature,  and  also  to  create  a  sinking  fund,"  etc. 
The  county  is  to  levy  this  special  tax,  but  it  is 
to  be  laid  upon  the  citizens,  as  it  lays  all  other 
taxes,  collectible  in  any  of  the  legal-tender 
funds  of  the  United  States.  There  is  not  a 
single  word  in  ^  6  of  this  act  (where  alone  is  the 
taxinfr  power  found)  that  by  any  rule  of  inter- 
pretation accepted  by  the  courts  will  warrant 
the  contention  that  this  county,  in  performing 
this  duty,  would  have  any  other  or  different 
power  from  that  which  it  has  in  levying  and 
collecting  any  other  tax.  In  this,  as  m  all 
other  cases,  the  tax  would  be  levied  and  col- 
lected in  the  money  of  the  country,  the  citizen 
paying  his  proportion  in  any  kind  or  species 
of  that  money  which  he  might  select.  And 
the  objection  that  has  been  made,  that  the 
time  may  come,  before  the. maturity  of  these 
bonds,  when,  the  taxes  having  been  paid  in  the 
ordinary  currency  of  the  country,  the  county 
might  find  itself  compelled  to  go  into  the 
market  to  buy  gold  to  meet  its  maturing  obli- 
gations, goes  not  to  the  question  of  a  proper 
interpretation  of  the  statute,  but  to  that  of  ex- 
pediency, and  as  such  is  of  no  force,  unless  it 
be  that  the  government  should  change  a  policy 
fixed  with  the  resumption  of  specie  payment, 
as  has  been  before  stated,  and  this  we  do  not 
think  a  court  is  authorized  to  assume.  Enter- 
taining these  views,  I  cannot  agree  with  the 
majority. 

I  am  authorized  to  say  that  Chief  Justice 
SnodinrasB  concurs  with  me  in  this  dissent. 


James  THOMPSON  et  al, 
W.  C.  GIBBS,  Appt, 


(- 


.Tenn.. 


-) 


1.   A  reseiTfttioii  of  the  rig^ht  toamml 
all    contracts    every   fbiirth    month. 

stamped  across  the  face  of  a  contract  with  a  sohool 
teacher,  does  not  entitle  the  school  directors  to 
dismiss  bim  without  charges  or  notice  or  tes- 
timony, under  Mill.  &  V.  Oode,  SllttS,  subsea  S. 
empowering  them  to  dismiss  a  teacher  ''for  io- 
oompetence,  improper  conduct,  or  inattention.*^ 
8.  An  ii^unction  to  prevent  a  school 
teacher  from  attempting  to  teach  in  a  scbool- 


NoTE.— As  to  the  right  to  remove  offloers  sum- 
marily, see  Trainer  f.  Wayne  County  Auditors 
(Mlch.)16L.B.A.9& 
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bouse  after  an  Ineffectual  attempt  to  dtamias  him 
arbitrarily  will  uot  be  Rranted  to  aohool  directom. 
altfaoufrh  tbey  have  by  statute  the  charge  and 
control  of  the  school  property. 

(October  24^  1896.) 

APPEAL  by  defendant  from  a  decree  of  the 
Court  of  Chancery  Appeals  affirming  ade 
cree  of  the  Chancery  Court  for  Knox  County 
enjoining  defendant  from  attempting  to  teach 
in  a  schoolhouse  which  plaintiffs  claimed  to 
control.     Heveraed. 

The  facts  are  stated  in  the  opinion. 

Meurs.  Lucky,  Sanford,  &  Tyson,  for 
appellant: 

To  hold  that  school  directors  can  unlawfully 
dismiss  a  teacher,  and  then  come  into  a  court 
of  equity  and  obtain  its  aid  in  making  effective 
the  unlawful  act,  would  violate  fundamental 
principles  governing  that  tribunal,  principles 
so  thoroughly  established  as  to  have  become 
maxims,  to  wit: 

"He  who  comes  into  equity  must  come  with 
clean  hands." 

*'No  one  can  take  advantage  of  his  own 
wrongs." 

Gibson,  Suits  in  Chancery,  §§  53,  62. 

The  court  of  chancery  appeals  in  its  hold- 
ing followed  Chancellor  Frank  T.  Reed,  who 
refused  to  dissolve  an  injunction  upon  bill  and 
answer  In  a  similar  case  "upon  the  ground 
that  the  directors  were  entitled  to  the  custody 
and  control  of  the  schoolhouse  of  the  district, 
and  that  the  remedy  of  the  defendants  was  by 
action  for  the  compensation  agreed  on." 
However  that  case  was  never  appealed  to  the 
supreme  court,  and  Chancellor  Heed  on  final 
hearing  dissolved  that  injunction. 

Money  v.  Power,  5  Lea,  694. 

If  the  directors  have  the  power  given  by  the 
reservation  clause  it  would  be  dangerous  and 
fatal  to  the  good  name  and  reputation  of  every 
teacher. 

Our  statutes  ^ive  no  such  power,  but  ex- 
pressly restrict  directors  from  dismissing  teach- 
ers except  for  "incompetency,  improper  con- 
duct, or  inattention  to  duty"  and  after  a  fair 
hearing. 

Morley  v.  Power,  10  Lea,  219. 

Messrs,  Trent  ft  Ford  for  appellees. 

Beard,  J.,  delivered  the  opinion  of  the 
court: 

The  complainants  are  school  directors  in  one 
of  the  common-school  districts  of  Knox  county, 
and  they  filed  the  bill  in  this  cause  seeking  to 
enjoin  the  defendant  from  attempting  to  teach 
any  longer  in  one  of  the  schoolhouses  of  that 
district  which  was  under  their  control,  and 
from  interfering  with  its  occupancy  by  a 
teacher  whom  complainants  had  employed  to 
take  charge  of  the  school  as  the  successor  of 
defendant.  The  facts  are  these:  The  defend- 
ant, Gibbs.  had  been  elected  to  the  presidency 
of  an  academy  in  this  county,  and  was  in  the 
act  of  accepting  that  place,  when,  induced  by 
complainants,  he  declined  it,  and  entered  into 
an  agreement  with  them  to  take  charge  of  and 
teach  the  district  school  with  regard  to  which 
this  controversy  oceurs.  This  school  was  to 
be  opened  on  the  30th  of  August  following, 
and  for  his  services  as  such  teacher  he  was  to 
receive  a  salary  of  $50  per  month.  At  the 
time  of  making  this  agreement,  the  defendant 
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was  led  to  believe  that  his  employment  would 
extend  through  a  period  of  eight  months,  it 
being  assumed,  no  doubt,  that  the  fund  avail- 
able for  that  district  would  enable  the  directors 
to  keep  the  school  open  for  that  length  of  time. 
On  the  27th  of  August — just  three  days  before 
his  term  of  service  was  to  begin— the  complain- 
ants presented  to  defendant  for  his  signature 
a  paper  writing  evidencing  the  contract  between 
the  parties,  in  which  it  was  recited  that  the  de- 
fendant was  engaged  as  thefteacher  of  the  school 
in  question  "fromthe-SOth  day  of  August,  1895." 
at  the  rate  of  $50  per  month.  This  writing, 
already  signed  by  complainants,  as  school  di- 
rectors, contained  the  usual  stipulations  au- 
thorized by  law,  but  fixed  no  definite  term  of 
employment.  Across  the  face  of  the  writings 
however,  complainants  had  caused  to  be 
stamped  the  following  words:  "The  directors 
reserve  the  right  to  annul  all  contracts  every 
fourth  month."  Knowing  that  this  clause  was 
upon  it,  the  defendant  signed  it,  and  on  the 
day  designated  took  his  place,  and  opened  up 
the  school.  At  the  end  of  four  months,  with- 
out any  charge  being  made  against  him,  and 
without  offeiing  any  excuse  for  their  action, 
the  complainants  notified  the  defendant  that 
they  no  longer  required  his  service,  and  im- 
mediately employed  another  party  in  his  stead. 
Complainants,  undertaking  to  induct  into  of- 
fice the  new  teacher,  found  the  defendant  iu 
possession  of  the  schoolroom,  with  his  pupils 
around  him,  denying  the  right  of  the  directors 
summarily  and  without  cause  to  terminate  his 
employment,  and  insisting  that  under  the  con- 
tract he  was  entitled  to  continue  as  teacher  un- 
til the  fund  appropriated  to  that  school  for  that 
scholastic  year  was  exhausted.  This  position 
of  the  defendant  led  to  the  filing  of  the  bill  in 
this  cause.  The  chancellor,  on  the  trial 
of  the  case,  sustained  the  bill,  upon  the 
ground  that  the  clause  above  set  out  was  a  part 
of  the  contract,  and  that  it  gave  the  directors 
the  right  arbitrarily  to  terminate  this  contract 
at  the  end  of  four  months;  and  he  made  per- 
petual the  injunction  originally  issued  against 
the  defendant.  The  cause  was  recently  heard 
on  appeal  bv  the  court  of  chancery  appeals, 
and,  while  disagreeing  with  the  chancellor  as 
to  the  ground  of  his  decree,  that  court  affirms 
his  decree,  but  upon  the  ground  jthat  under  the 
law  complainants,  as  school  directors,  were  the 
custodians  of  the  schoolhouse,  and  entitled  to 
its  possession,  and  that  upon  the  dismissal  of 
defendant  he  had  no  right  to  retain  control  of 
the  property,  and  thus  disturb  the  further 
harmony  of  the  school  or  its  operations  under 
the  supervision  of  the  directors,  but  his  duty 
was  to  surrender  the  schoolhouse,  and  seek  his 
remedy,  if  any,  elsewhere. 

If  public  directors  can  legally  import  into 
their  contracts  of  employment  of  public  teach- 
ers a  clause  such  as  the  one  in  question,  this 
case  illustrates  the  wrong  and  injustice  which 
may  be  done  under  cover  of  law;  and  we 
agree  with  the  solicitor  of  defendant  that  "such 
an  injustice  should  not  be  sanctioned  by  the 
courts  unless  the  law  clearly  permits  it."  But, 
independent  of  the  injury  that  may  be  done  to 
the  individual,  public  policy  would  forbid  the 
recognition  of  such  a  power  unless  it  is  dis- 
tinctly conferred  by  the  statutes.  As  has  been 
well  urged,  if  school  directors  can  provide,  as 
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in  this  case,  for  aoDulling  contracts  at  the  end 
of  four  months,  they  can  also  reserve  the  right 
to  terminate  them  at  the  end  of  one  month,  or 
at  their  own  pleasure.  It  is  apparent,  if  they 
possess  such  a  power,  that  there  will  lilsely  be, 
in  the  caprice  of  the  directors  themselves,  or  in 
the  real  or  fancied  grievances  of  the  pupils,  or 
of  their  oversensitive  parents  or  guardians, 
continually  recurring  temptations  to  its  abuse. 
A  system  which  gave  such  arbitrary  author- 
ity to  school  directors  could  not  result  other 
wise  than  in  lowering  the  character  of  teachers 
and  in  demoralizing  the  public  schools.  It  will 
be  observed  that  the  contract  which  gives  rise 
to  this  controversy  does  not  limit  the  term  of 
employment  of  the  defendant,  Gibbs,  to  four 
months.  It  is  in4he  usual  form  prescribed  by 
the  regulations  adopted  under  the  statute  by 
the  superintendent  of  public  instruction,  and 
sent  out  by  him  for  the  use  of  school  directors 
in  the  various  counties  of  the  state.  This  form  is 
left  indefinite  as  to  the  time  of  the  employment, 
because  the  length  of  the  period  during  which 
common  schools  are  to  be  kept  open  depends 
upon  the  amount  of  public  funds  which  come 
into  the  hands  of  the  county  trustee  to  which 
the  particular  district  is  entitled.  This  is  al- 
ways uncertain  at  the  beginning  of  the  scho- 
lastic term.  What  complainants  have  done  in 
this  case  is  to  take  this  approved  form,  and 
supplement  itwith  the  reservation  to  themselves 
of  the  right  to  terminate  the  contract  at  the 
end  of  four  months.  This  they  had  no  war- 
rant in  the  law  for  doing.  Under  subsec.  8, 
§  1193.  Mill.  &  V.  Code,  school  directors  have 
the  power  to  employ  teachers,  and  "to  dismiss 
them  for  incompetence,  improper  conduct,  or 
inattention."  This  right  of  dismissal,  however, 
is  limited  to  the  causes  of  removal  specified  in 
the  statute.  And  even  for  these  causes  their 
power  is  not  unlimited,  but  can  only  be  exer- 
cised after  charges  made  against  and  upon  full 
notice  given  to  the  accused,  and  after  hearing 
the  testimony  of  witnesses  given  under  the 
sanction  of  an  oath.    Morley  v.  Power,  5  Lea, 


691.  To  permit  school  directors,  under  the 
cover  of  a  reservation,  such  as  the  one  in  ques- 
tion, to  dismiss  a  teacher  without  cbargas  or 
notice  or  testimony,  would  be  to  approve  an 
evasion  of  this  statute,  as  already  construed  by 
this  court,  and  to  tolerate  a  practice  that  would 
be,  in  the  end,  extremely  hurtful  to  our  com- 
mon-school system.  We  therefore  disagree 
with  the  chancellor  in  the  view  that  he  took  of 
this  stipulation. 

But  we  equally  disagree  with  the  court  of 
chancery  appeals  in  their  conclusion.  It  is  true 
that  it  is  the  duty  of  school  directors  **to  take 
charge  of,  manage,  and  control  public  school 
properly  of  the  district"  (Mill.  &  V.  Code, 
§  1192,  subsec.  10):  but  that  is  not  only  for  the 
purpose  of  preservation,  but  also  with  the  view 
of  making  successful  the  operation,  of  the 
system,  which  has  been  carefully  organized 
for  the  accomplishment  of  great  public  good. 
They  have  the  supervision  of  it  for  school  pur- 
poses, purposed  to  be  subserved  only  by  its  oc- 
cupancy by  the  teacher  properly  installed  by 
them,  and  not  yet  legally  removed,  and  the 
qualified  pupils  of  the  district.  Their  right 
to  possession  will  be  protected  in  all  proper 
cases,  but  this  right  is  not  unlimited,  nor  is  it 
arbitrary.  Now,  having  exceeded  their  au- 
thority, as  we  have  held,  can  complainants 
come  Into  a  court  of  equity,  and  ask  its  active 
aid  in  assisting  them  to  the  accomplishment  of 
an  unauthorized  end?  We  think  not.  To 
give  such  aid  would  be  for  that  court  to  disre- 
gard the  well-.<«ettled  principle  that  a  complain- 
ant must  show  that  the  transaction  from  which 
his  claim  arises  is  fair  and  just,  that  there  is 
nothing  unconscientious  in  his  conduct  rela- 
tive thereto,  and  that  the  relief  he  seeks  is 
equitable,  and  not  harsh  or  oppressive  upon 
the  defendant.  Gibson,  Suits  in  Chancery, 
gg  53,  62. 

The  result  follows  that  the  decree  of  the  Court 
of  Chancery  Appeals  will  be  reversed,  and  the 
bill  will  be  dismissed,  at  the  cost  of  complain- 
ants. 
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!•  A  lessee's  ag^reement  to  keep  in  re- 
pair a  roadwasr  which  is  below  hi^h- 
^nrater  mark  and  is  a  mere  Incident  to  the  ri^ht 
of  mooriofr,  loading,  and  unloading  at  a  leased 
river  troot  and  so-called  landlDsr  which  has  no 
wharf,  dock,  or  pier,  and  to  deliver  the  premises 
in  "good  order  and  repair'^  and  "make  good  all 
damages  to  said  premises  except  the  usual  wear 
and  proper  uee  thereof,"  does  not  obligate  the 
lessee  to  protect  the  bank  against  an  extraordi 
nary  peril  from  a  sudden  change  in  the  current 
of  the  river  which  washes  away  a  bank  that  had 
stood  in  the  same  condition  for  centuries. 


2.  The  destruction  of  the  property  es» 
ting^uishes  the  liability  for  rent  under  a 
lease  of  a  river  front  and  landing  consisting  of  a 
narrow  footing  at  the  base  of  a  bluff  without  any 
wharf,  dock,  or  pier,  when  the  unprecedented 
ravages  of  the  riyer  effectually  destroyed  the  use 
of  the  landing  by  washing  away  all  but  a  shallow 
fragment  of  the  lot,  especially  when,  with  the 
lessor^s  contient  and  participation,  works  were 
constructed  in  front  of  the  shore  line  which  de- 
stroyed safe  access  to  the  landing. 

(October  6, 1896.) 

CROSS-APPEALS  from  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Tennessee,  in  an  action  brought  to 
recover  danoages  for  breach  of  covenants  to 
repair  contained  in  a  lease  and  to  recover  rent 


NOTB.— As  to  implied  covenants  as  to  the  fitness 

'f  leased  property  for  the  purpose  intended,  see 

^te  to  aif ton  V.  Montague  ( W.  Va.)  33  L.  R.  A.  4A9. 
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As  to  the  effect  of  a  partial  eviction  upon  liability 
for  rent,  see  also  Edmison  v.  Lowry  (8.  D.)  17  L.  B. 
A.  276. 
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alleged  to  be  due  and  unpaid;  the  plaintiff 
appealing  from  so  much  of  the  decree  as  re- 
fused to  enforce  the  coYenants,  and  defendants 
appealing  from  so  much  as  held  them  liable 
for  rent.  Afflrmed  on  plaintiff's  appeal.  Be- 
verted  an  defendants'  appeal. 

Before  Tafi  and  Lurton,  Circuit  Judges, 
.and  Sieverens,  District  Judge. 

Slatement  by  Lurton,  Circuit  Judge: 
This  is  a  bill  in  equity  to  enforce  the  specific 
performance  of  certain  covenants  in  a  lease, 
and  for  the  collection  of  rents  in  arrear.  The 
suit  was  begun  in  1886  by  a  bill  filed  by  the 
complainant,  as  lessor,  in  the  chancery  court 
of  the  state,  at  Memphis,  Tennessee,  and  was 
subsequently  removed  to  the  circuit  court  of 
the  United  States  by  the  complainant  upon  the 
ground  that  the  defendants  were  all  citizens  of 
a  state  other  than  Tennessee.  After  removal 
tbc  cause  was  docketed  and  tried  as  an  equity 
suit.  A  motion  made  upon  final  hearing  by  the 
complainant  to  have  the  suit  transferred  to  the 
law  docket,  and  for  a  reformation  of  the  plead- 
ings, was  disallowed.  The  subject-matter  of 
the  lease  is  described  as  *Hhe  river  front  and 
landing  in  front  of  lots  numbers  1 , 2, 8,  and  4  in 
block  1,  South  Memphis,  with  ample  space 
for  a  roadway  along  the  landing  in  all  stages 
•of  the  water,  and  no  more.  The  said  landing 
to  be  used  by  the  said  lessees  for  the  mooring, 
storing,  and  unloading  of  coal,  wood,  and  ice 
barges  or  boats."  The  lease  began  November 
1, 1882,  and  was  to  continue  until  October  1, 
1889.  Eighty-three  notes  for  $75  each  were 
-executed,  one  being  payable  each  month  during 
•continuance  of  the  lease.  The  rent  notes,  up 
to  and  including  that  due  April  1,  1886,  were 
piiid  at  maturity.  The  notes  falling  due  in 
May,  June,  July,  and  August,  1886,  were  due 
and  unpaid  when  the  bill  was  filed.  The  sub- 
sequent instalments  of  rent  fell  due  pending 
the  suit  and,  by  a  supplemental  bill  filed  after 
expiration  of  the  lease,  relief  was  sought  upon 
tbem.  The  prayer  of  the  bill  was  for  a  specific 
performance  of  certain  covenants  touching  the 
repair  and  construction  and  preservation  of  the 
roadway  mentioned  in  the  lease,  and  for  an  ac- 
count for  waste  resulting  from  the  caving  in 
of  the  bank  of  the  river  at  the  landing,  and  for 
a  decree  for  rents  past  due.  The  defendants 
abandoned  the  premises  in  April,  1886.  claim- 
ing that  the  "landing"  referred  to  in  the  lease 
bad  been  destroyed  withouttheir  fault,  and  the 
lease  thereby  terminated.  They  further  claimed 
that  all  possibility  of  beneficially  using  the 
said  landing,  if  otherwise  available,  was  de- 
stroyed by  tne  conduct  of  the  lessor  in  aiding 
-and  abetting  in  the  obstruction  of  access  to  the 
lessor's  remaining  river  front  by  the  construc- 
tion of  certain  sunken  dikes,  extending  from 
the  shore  perpendicularly  for  several  hundred 
•feet,  and  effectually  preventing  barges  from 
being  safely  brought  to  the  shore  line.  Touch- 
ling  these  defenses  it  is  necessary  to  state  cer- 
tain other  facts.  The  lessor  owned  four  town 
'lots,  contiguous.  Bach  had  a  width  of  40  feet 
•and  a  depth  of  150  feet.  These  lots  fronted 
•on  Tennessee  street,  which  ran  parallel  with 
the  Mississippi  river,  and  were  bounded  on 
the  rear  by  the  river,  Mrs.  Wait  had  two 
residences  on  these  lots,  fronting  on  and  near 
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to  Tennessee  street,  and  lived  in  one  of  them. 
The  river  bank  was  a  high  bluff  of  earthy 
material,  known  geologically  as  "loess."  The 
height  of  this  bluff  above  low-water  mark  was 
from  60  to  80  feet.  Between  the  base  of  this 
bluff  and  the  margin  of  the  river  at  low  water 
was  a  narrow  "footing"  along  which  the  road- 
way mentioned  in  the  lease  was  maintained. 
Whether  this  footing,  as  it  is  called  by  the 
witnesses,  was  natural,  or  the  result  of  an  arti- 
ficial cutting  away  of  the  bluff,  does  not  ap- 
pear. Its  material  was  identical  with  that  of 
the  bluff,  and  it  was  as  subject  to  caving  by 
action  of  a  strong  current,  and  was  under 
water  when  the  river  was  at  a  high  stage. 
This  footing  was  the  only  basis  for  a  road  giv- 
ing access  to  the  river,  and  constituted  the 
landing  referred  to  in  the  lease,  there  being  no 
wharf,  dock,  or  pier  whatever.  The  landing 
bad  long  before  this  lease  been  used  as  a  place 
for  mooring  and  unloading  coal  barges.  The 
manner  in  which  the  unloading  was  done  both 
before  and  after  the  lease  is  described  by  the 
witness  C.  B.  Byran  as  follows:  "A  long  float 
was  moored  against  the  bank,  on  which  the 
teams  of  C.  B.  Bryan  &  Co.  were  driven,  and 
the  barges  or  boats  of  coal  were  on  the  outside 
of  said  float,  and  the  coal  thrown  from  those 
boats  or  barges  into  the  carts,  driven  on  the 
float  as  before  stated.  Then  the  teams  were 
driven  off  the  float  onto  the  roadway  leading 
up  from  the  river,  and  along  and  under  the 
bank  onto  Beal  street;  thence  up  into  the  city. 
A  lot  of  ground  having  a  river  front,  belonging 
to  the  city  of  Memphis,  which  extended  from 
the  south  of  Linden  street  to  Beal  street, 
enabled  C.  B.  Bryan  &'Co.  to  have  a  continuous 
way  and  outlet  from  the  float  and  barges 
moored  in  front  of  Mr^.  Wait's  property." 
Prior  to  May,  1886,  this  landing  and  roadway 
had  been  kept  in  proper  repair,  and  in  like 
condition  to  that  in  which  it  was  at  date  of  the 
lease.  Although  prior  to  that  month  there  had 
been  an  occasional  caving  in  of  the  roadway, 
it  had  not  been  serious,  and  the  ravages  of  the  . 
river  had  been  easily  repaired.  In  the  spring 
of  1886,  and  during  the  months  of  April  ana 
May,  certain  government  works  protecting 
Hopefleld  point,  above  and  across  the  river, 
gave  way,  by  reason  of  the  force  of  the  current 
and  high  stage  of  the  river.  The  result  was 
that  an  uncontrolable  current  was  thrown  di- 
rectly against  the  river  bank  in  front  of  Mrs. 
Wall's  property,  and  the  property  contiguous 
to  hers  above  and  below. 

This  sudden  and  surprising  change  in  the 
force  and  direction  of  the  current  of  a  swollen 
and  mighty  stream  resulted  in  undermining 
the  blun,  and  causing  it  to  fall  down  in  great 
masses.  So  destructive  was  the  force  of  the 
flood  that  when  the  river  fell  and  the  current 
somewhat  abated  nothing  remained  of  com- 
plainant's property  but  a  narrow  and  ragged 
fringe  from  15  to  30  feet  in  depth.  This  rem- 
nant clinging  to  Tennessee  street  presented  to 
the  river  an  almost  vertical  bank  from  60  to  80 
feet  above  the  ordinary  stage  of  the  river,  its 
surface  showing  great  cracks  indicative  of 
further  caving.  At  its  foot  was  deep  water, 
against  which  a  strong  and  almost  resistless 
current  was  beatiog.  Against  this  irregular 
bluff  it  was  dangerous  to  moor  water  craft,  both 
because  further  caving  was  pUdniy  indicated. 
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and  because  the  force  of  tbe  current  was  so 
ffreat  as  to  make  itdaogerous  and  impracticable. 
The  evidence  is  convincioj?  that  it  was  im- 
practicable to  construct  a  tooting  at  tbe  base 
of  the  bluff  for  a  new  road.  The  remaining 
portion  of  complainant's  property  was  not  deep 
enough  to  permit  the  cutting  away  of  the  bluff 
in  such  manner  as  to  protect  a  new  road  against 
the  overhanging  masses  of  the  shattered  bank. 
It  was  therefore  impossible  to  reconstruct  a 
practical  and  safe  landing  upon  her  water 
front;  for,  without  access  to  and  from  the 
public  streets  of  the  city,  barges  could  not  be 
there  loaded  and  unloaded.  To  moor,  land,  or 
unload  became  impossible  when  tbe  landing 
referred  to  in  the  lease  was  destroyed,  and 
the  bluff's  footing  carried  into  the  river.  To 
lie  under  a  bluff  that  was  caving  in  great 
masses  was  perilous  and  practically  impossible, 
in  view  of  tbe  great  current  sweeping  agai-nst 
it.  Under  these  circumstances  the  lessees 
treated  the  lease  as  terminated,  and  found  a 
harbor  and  landing  elsewhere.  Certain  works 
subsequentlv  constructed  in  the  river  for  the 
purpose  of  breaking  the  force  of  the  current 
added  to  the  unavailability  of  the  lessor's  re- 
maining water  front  as  either  a  mooring  or 
landing  place.  These  works  consisted  in  a 
series  of  large  cribs  filled  with  rock  and  sunken 
in  lines  perpendicular  to  the  shore,  and  extend- 
ing some  300  feet  beyond  low-water  mark. 
One  crib  was  sunken  upon  top  of  another,  the 
crest  of  tbe  line  being  at  about  high- water 
mark.  Five  of  these  dikes  were  constructed 
along  the  river  front.  The  distance  between 
each  was  about  300  feet.  Until  by  accretion 
the  water  front  of  her  ^hore  property  should 
be  extended  to  the  outer  end  of  the  dikes,  ac- 
cess to  the  shore  was  so  seriously  obstructed  by 
the  presence  of  these  sunken  cribs  of  rock  as  to 
be  substantially  impossible  for  such  crafts  as 
laden  coal  barges.  It  has  been  contended  that 
these  dikes  were  constructed  by  the  United 
States  government  as  a  part  of  its  scheme  of 
river  and  harbor  improvement.  We  do  not 
'  find  this  contention  supported  by  the  facts.  It 
is  true  that  some  government  material  was 
used,  and  that  the  work  was  done  under  the 
plans  and  direction  of  Capt.  S.  S.  Leech  of  the 
engineer  corps,  and  that  the  fleet  and  plant  be- 
longing to  the  government  had  been  used  in 
the  prosecution  of  the  work.  The  enterprise 
was,  however,  a  private  conception,  and  for 
the  protection  of  private  interests  imperiled  by 
the  sudden  change  in  the  current  of  the  river. 
The  scheme  was  put  on  foot  by  a  railroad 
company  whose  tracks  occupied  Tennessee 
street,  which  offered  to  subscribe  $40,000  if 
private  persons  having  interests  likewise  en- 
dangered would  give  half  that  amount.  The 
emergency  was  a  great  one,  and  the  secretary 
of  war,  under  his  discretionary  powers,  allowed 
Capt.  Leech  to  supervise  the  work  and  use  the 
government  fleet  and  material  in  his  charge. 
The  enterprise  was  in  all  its  essentials  a  private 
matter,  for  private  pur  poses  and  benefits,and  the 
fund  used  in  doing  the  work  was  voluntarily 
contributed  by  those  whose  interests  were  bene- 
fited. That  the  complainant  Mrs.  Wait  was 
one  of  those  who  actively  aided  and  induced  the 
construction  of  these  works  is  clear  on  this 
record.  It  is  true  that  she  feebly  denies  that 
she  agreed  to  contribute  to  the  fund,  but  ad- 
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mits  she  approved  and  encouraged  the  work. 
Tbe  weight  of  the  evidence  establishes  that  she 
not  only  approved  and  encouraged  the  scheme, 
but  that  she  promised  a  large  contribution, 
which  she  has  since  refused  to  pay.  Upon 
these  facts  defendants  insist  that  if  the  lease 
was  not  terminated  by  the  destruction  of  tbe 
landing  through  tbe  action  of  the  current  of 
the  river,  they  have  been  evicted  as  a  necessary 
result  of  being  excluded  from  the  shore  by  ob- 
structions in  the  river,  placed  there  through 
the  aid  and  consent  of  the  lessor.  Upon  final 
hearing  the  circuit  court  sustained  the  juris<lic- 
tion,  and  held  that  the  lease  had  not  been  ter- 
minated by  the  destruction  of  the  landing  or 
roadway  mentioned  in  the  lease,  and  that  the 
lessees  continued  liable  for  rents  accruing  un- 
til the  end  of  the  term  fixed  by  the  lea.se,  and 
gave  judgment  accordingly.  That  court 
further  held  that  the  covenants  of  the  lease 
touching  the  repair  of  the  roadway,  and  against 
waste,  had  not  been  breached,  and  refused  all 
other  relief  prayed.  Both  parties  have  per- 
fected appeals  and  assigned  error. 

Messrs.  William  M.  Randolph  &  Sons*- 

for  plaintiffs: 

.  O'Neil  &  Co.  were  not  relieved  by  the  sudden 
and  irresistible  flow  of  the  current  of  the  Miss- 
issippi river  against  the  front  of  the  landing, 
and  the  consequent  destruction  thereby  of  the 
leased  premises,  from  the  performance  of  the- 
contract  on  their  part  contained  in  the  lease. 

Ingle  v.  Jones,  69  U.  S.  2  Wall.  1,  17  L.  ed. 
762;  Paradine  v.  Jane^  Alevn,  27;  Bullock  v. 
Lommitt,  6  T.  R.  650;  Brecknock  dt  A.  Canal 
Nav.  Co,  V.  Pritchard,  Id.  750;  Adams  v. 
Mckols,  19  Pick.  275,  31  Am.  Dec.  187;. 
Brumby  v.  Smith,  8  Ala.  128;  Trenton-  Pub. 
ScJwols  V.  Bennett,  27  N.  J.  L.  513;  Gates  v. 
Green,  4  Paige,  355,  27  Am.  Dec.  68;  HoU- 
zapffel  V.  Baker,  18  Ves.  Jr.  115;  Chicago,  M. 
d  JSf.  P.  R.  Co,  V.  Hoyt,  149  U.  S.  1,  37  L.  ed. 
625;  Robson  v.  Mississippi  River  Logging  Co.  61 
Fed.  Rep.  893:  Mississippi  River  I  jogging  Co. 
v.  Bobson,  69  Fed.  Rep.  773;  Banks  v.  White,. 
1  Sneed,  613;  Bryan  v.  Spurgin,  5  Sneed,  681; 
Siorer  v.  Allen,  1  Heisk.  486;  lA>wry  v.  Naff,  4 
Coldw.  870. 

The  covenants  contained  in  the  lease  amount 
to  a  covenant  by  O'Neil  &  Co.  to  repair  and 
keep  the  premises  in  repair  during  the  term  of 
the  lease,  and  to  return  them  in  as  good  condi- 
tion as  they  were  when  leased  at  the  end  of  the 
term. 

Wood,  Land.  &  T.  §  373. 

There  is  no  implied  warranty  in  a  lease  that 
the  leased  premises  will  remain  in  the  condition 
they  were  when  leased,  or  shall  remain  fit  for 
any  particular  use,  or  shall  remain  or  be  in  any 
particular  condition  during  the  lease. 

Wood,  Land.  &  T.  %  382;  Tiedeman,  Real 
Prop.  tS§  187,  195,  196,  854;  2  Kerr,  Real  Prop. 
§  1302:  Taylor.  Land.  &  T.  §§  305,  bOtt, 
309. 

In  the  lease  which  Mrs.  Wait  for  herself  and 
her  children  made  to  O'Neil  &  Co.  there  was 
an  express  reservation  of  the  right  to  make  such 
repairs  at  any  time  as  were  necessary  to  the 
security  or  preservation  of  the'leased  premises. 
This  reservation  gave  Mrs.  Wait  and  her  chil- 
dren the  right  to  do  the  woik  done  under  tbe 
supervision  of  Capt.  Leech,  provided  it  wns^ 


1896. 


Wait  v.  O'Neil. 


55a 


Deoessaiy  to  the  preservation  of  the  premises, 
and  properly  done. 

Wood,  Land.  &  T.  §  369. 

Contracts  for  building  or  for  the  construc- 
tion of  works,  and  the  like,  falling  within 
the  exceptions  to  the  rule  that  contracts  for  the 
erection  or  repair  of  buildings,  the  construction 
of  works,  and  the  conduct  of  operations  re- 
quiring time,  special  knowledge,  skill,  and  per- 
sonal oversight,  will  not  be  specifically  en- 
forced, mayT)e  specifically  enforced. 

Pom.  Spec.  Perf.  Cont..^  28,  and  the  cases  re> 
f erred  to.     See  also  §^  308,  312. 

The  Code,  §  3387  (8515).  declares:  *'No  guar- 
dian shall  let  or  farm  out  any  land  of  his  ward 
for  a  lonirer  term  than  until  the  majority  of 
such  ward,  or  in  any  {manner  but  by  lease  in 
writing  stipulating,  (1)  that  the  tenant  shall 
improve  the  same;  (2)  that  be  keep  the  houses, 
orchards,  and  fences  already  on  or  to  be 
erected  on  the  same  in  sufficient  repair,  and  so 
leave  them  at  the  expiration  of  the  lease;  (8) 
that  he  shall  not  commit,  but  shall  prevent  all 
kinds  of  waste;  and  (4)  that  he  shall  not  em- 
ploy timber  for  any  other  purpose  than  for  the 
immediate  use  of' the  plantation." 

The  covenants  in  the  lease  made  by  Mrs. 
Wait  for  herself  and  her  children,  so  far  as 
she  made  them  as  guardian,  were  therefore 
made  in  obedience  to  the  expre&s  requirements 
of  the  statute. 

Ito98  V.  Blair,  Meigs,  525;  Satrj/ers  v.  Zacli- 
ery,  1  Head.  21;  Barrett  v.  Cocke,  12  Heisk. 
566;  noggins  v.  Moore,  8  Head,  427;  Talbot  v. 
Protine,  7  Baxt.  502;  Uobbs  v.  Harland,  10 
Lea,  268;  Anderson  v.  Ammovett,  9  Lea,  1. 

As  the  lease  was  made  in  obedience  to  the 
law,  and  the  covenants  and  agreements  which 
the  present  bill  seeks  to  have  specifically  per- 
formed are  simply  those  the  law  required 
should  be  put  in  the  lease,  they  do  not  l)elong 
to  the  class  which  the  court  has  the  discretion 
not  to  enforce. 

2  Story,  Eq.  Jur.  §  750;  3  Pom.  Eq.  Jur. 
^  1405;  Viierbo  v.  Frtedlander,  120  U.  S.  712, 
30  L.  ed.  777;  Waterman.  Spec.  Perf.  Cont. 
^§  165,  170;  Rutland  Marble  Co.  v.  RipUy,  77 
U.  S.  10  Wall.  356,  857,  19  L.  ed.  960,  961; 
Webb  V.  Direct  London  &  P.  R.  Go,  9  Hare, 
129;  Nims  v.  Vaughn,  40  Mich.  856;  AdamB  v. 
Weare^  1  Bro.  Ch.  567;  Lord  Stuart  v.  London 
&  N.  W,  B,  Co.  15  Beav.  518;  Wood,  Land. 
&  T.  §  191,  p.  275;  Helling  v.  Lumlei/,  8De  G. 
&  J.  49.3;  Emns  v.  Walahe,  2  Sch.  &  Lef.  519; 
Loieder  v.  Blackford,  Beatty,  522;  Revell  v. 
Hussey,  2  Ball  &  B.  280;  IjOW  v.  Treadicell,  12 
Me.  441;  Cook  v.  Waugh,  2  Giff.  201;  Ung  v. 
Boicring,  33  Beav.  586;  Franklin  I'eleq.  Co.  v. 
HarrUon,  145  U.  S.  460,  36  L.  ed.  7*76;  Wil- 
lard  V.  Tayloe,  75  IJ.  S.  8  Wall.  567, 19  L.  ed. 
5pi;  Davis  v.  Hone,  2  Sch.  &  Lef.  348;  Tanker 
V.  8maU,  8  Myl.  i&C.  69;  Joy  v.  St,  Levis,  138 
U.  S.  1,  34  L.  ed.  843;  May  v.  U  Claire,  78  U. 
8.  11  Wall.  218,  20  L.  ed.  50;  German  Sav, 
Inst.  V.  De  Im  Vergne  Refrigerating  Mach.  Co, 
70  Fed.  Rep.  146;  LouisriOe  &  iV.  R.  Co.  v. 
Mississippi  dt  T.  R.  Co.  92  Tenn.  681. 

If  there  is  now  any  impracticability  in 
O'Neil  &  Co.'s  specifically  performing  the  cove- 
nants contained  in  the  lease,  or  in  the  way  of 
the  court  by  the  proper  decree  now  enforcing; 
such  specific  performance,  such  impracticabil- 
ity has  arisen  out  of  the  facts  which  have 
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transpired  since  the  suit  was  begun,  and  while 
it  was  pending  in  the  court  below.  Certainly 
Mrs.  Wait  and  her  children  cannot  suffer  any 
injury  or  loss  by  reason  of  such  change  of 
circumstances  after  they  had  come  into  court 
for  the  redress  of  their  grievances. 

Mobile  County  v.  Kimball,  102  U.  S.  691.  26 
L.  ed.  238;  Coosaw  Min.  Co.  v.  Souib  Carolina^ 
144  U.  S.  550,  564^67.  36  L.  ed.  537.  542, 543; 
Franklin  Tel^.  Co.  v.  Harrison,  145  U.  S.  459, 
474,  36  L.  ed.  776,.78l;  Pennsylcania  R.  Co.  v. 
St.  Louis,  A.  &  T.  H.  R.  Co.  118  U.  8.  290,  30 
L.  ed.  88. 

Mettsrs.  Turley  ft  Wrig^ht,  for  defend- 
ants: 

Is  it  reasonable  to  suppose  that  the  def<-nd- 
ants  Would  have  obligated  themselves  to  turn 
the  current  of  such  a  river  as  the  Mississippi, 
involving  as  it  necessarily  would,  if  not  an  im- 
possibility, the  expenditure  of  a  large  sum  of 
money?  Certainly;  no  such  obligation  is  ex- 
pressed in  the  lease.  A  covenant  to  restore  in 
good  order  and  condition,  wear  and  tear  ex- 
cepted, is  not  breached  where  the  thing  p)er- 
ishes  from  inherent  defect. 

Hess  V.  Newcomer,  7  Md.  325;  Arden  v.  Pal- 
Un,  10  Mee.s.  &  W.  321;  Smit7i  v.  Stagg,  15 
Jones  &  S.  514. 

Kor  does  such  a  covenant  mean  more  than 
thai  the  leasee  will  use  the  premises  in  a  proper 
manner  and  not  hold  over  beyond  his  time. 

Pollard  y.  Shaaffer,  1  Dall.  (Pa.)  210,  1  Am. 
Dec.  239;  Warren  v.  Wagner,  75  Ala.  200.  51 
Am.  Rep.  446;  Moggort  v.  Ilansbarger,  8 
Leigh,  532;  Warner  v.  Hitchins,  5  Barb.  6fi6; 
Boweth  y.Anderwn,2^Tex.mi,  78Am.Dec.5;)8. 

Contracts  whose  performance  depends  upon 
the  continued  existence  of  a  specified  thing 
are  discharged  by  the  destruction  of  the  thing 
from  no  fault  of  either  party. 

3  Am.  &  Eng.  Enc.  Law.  p.  901;  Price  v. 
Pepper,  13  Bush.  42;  Dexter  v.  Norton,  47  N. 
Y.  62.  7  Am.  Rep.  415;  School  Dist.  No.  /  v. 
Davey,  25  Conn.  530,  68  Am.  Dec.  371;  Wells 
V.  Caiman,  107  Mass.  514;  Thomas  v.  Knoicles, 
128  Mass.  22;  Lowering  v.  Buck  Mountain  Coal 
Co.  54  Pa.  291;  Ellis  v.  Atlantic  Mut.  Ins.  Co. 
rTheTornado"),  108  U.  S.  342.  27  L.  ed.  747; 
Walker  v.  Tucker,  70  III.  527;  Br-umby  v. 
Smith,  8  Ala.  123;  Taylor  v.  Caldwell,  3  Best 
&  S.  826. 

Where  the  tenant  of  rooms  in  a  house  or 
building  is  sought  to  be  held  liable  for  rent  af- 
ter the  destruction  of  the  building,  such  an 
action  cannot  be  maintained. 

Graws  v.  Berdxin,  29  Barb.  100.  26  N.  Y. 
498;  Hart  v.  Windsor,  12  Mees.  &  W.  79; 
Kerr  V.  Merchants'  Exchange  Co,  3  Edw.  Ch. 
815;  Wintonv,  CorwtVi,  5  Ohio. 477:2  Bl. Com. 
41;  Gilbert,  Rents,  §§  9,  182;  Co.  Litt.  U2a; 
Stockitell  V.  Hunter,  11  Met.  448,  45  Am. 
Dec.  220;  Comyn,  Land.  &  T.  218;  Porter 
V.  Tull,  6  Wash.  408;  Ainsicorth  v.  Ritt, 
38  Cal.  89;  McMillan  v.  Solomon,  42  Ala. 
356,  94  Am.  Dec.  654;  Gates  v.  Green,  4  Paiire, 
355,  27  Am.  Dec.  68;  2  Taylor,  Land.  &  T.  8th 
ed.  ^  520. 

Where  the  tenant  is  evicted  bv  the  landlord, 
or  where  the  latter  does  anything  which  in- 
jures or  destroys  the  lease,  the  contract  is  at  an 
end. 

Banks  v.  White,  1  Sneed,  613;  1  Taylor, 
Land.  &  T.  8th  ed.  §877.- 
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MesiTB.  Stephens,  Lincoln  ft  Smith  also 
for  defendants.  ^^ 

Lurton,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Nine  years  after  this  cause  bad  stood  at  is- 
sue as  an  equity  cause,  and  when  being  finally 
beard,  the  defendants  objected  to  the  jurisdic 
tion  of  a  court  of  equity  upon  the  ground  that 
the  remedy  at  law  was  plain  and«dequute,  and 
moved  to'  have  the  pieadiftes  recast  and  the 
cause  transferred  to  the  law  docket.  This  mo- 
tion was  denied  upon  the  ground  that  the  case 
belonged  to  a  class  of  cases  where  a  court  of 
equity  might  exercise  jurisdiction;  one  object 
of  the  bill  being  to  obtain  the  specific  perform 
ance  of  an  alleged  covenant  obligating  the 
lessees  to  construct  and  keep  in  good  repair  a 
roadway  along  the  river  bank,  and  by  which 
access  to  the  landing  might  be  had.  Although 
the  court  refused  a  decree  for  specific  perform- 
ance, or  damages  in  lieu  thereof,  it  does  not  fol- 
low that  jurisdiction  did  not  exist  to  hear  and 
decide  the  contention  that  complainant  was  en- 
titled to  that  relief.  The  result  reached  was  in 
larp:e  part  a  consequence  of  a  construction  of 
the  covenants  of  the  lease  in  the  light  of  the  pe- 
ouliar  character  of  the  thing  leas^.  and  of  the 
extraordinary  cause  which  had  destroyed  the 
roadway  and  landing  which  it  was  sought  to 
have  reconstructed  under  the  covenants  in 
•question.  A  case  was  stated  on  the  face  of 
the  pleadings  which  fairly  and  reasonably  ap- 
pealed to  a  court  of  equity  as  affording  ground 
for  applying  for  the  extraordinary,  though 
•discretionary,  remedy  of  specific  performance, 
and  required  evidence  ^nd  a  patient  hearing 
before  determination.  Even  though  specific 
performMUce  might  be  refused,  yet  the  court 
might  retain  the  case,  and  grant  under  the 
prayer  for  general  relief  some  other  relief,  as 
at  law.  The  principle  applying  was  well 
stated  by  the  learned  trial  judge  when  he  said: 
"If  this'  bill  be  of  that  class  often  appearing, 
whether  for  specific  performance  or  what  not  of 
other  equitable  appearance,  in  which  a  court 
-of  equity  might  maintain  and  grant  relief  as 
at  law,  although  denying  the  equitable  relief 
which  has  been  prayed,  the  rule  that  the  case 
would  be  dismissed  because  there  was  an  ade 
•quale  and  complete  remedy  at  law  would  not 
apply,  unless  it  were  taken  at  the  earliest  op- 
.porlunity."    72  Fed.  Rep.  854. 

This  rule,  considered  and  applied  by  this 
court  in  Reynolds  y.  Watkins,  22  U.  S.  App. 
83.  9  C.  C.  A.  273,  and  60  Fed.  Rep.  824, 
seems  to  be  as  applicable  here  as  in  that  case. 
It  is  true  that  in  that  case,  as  well  as  in  those 
upon  which  it  is  founded,  the  objection  to  the 
jurisdiction  was  first  taken  in  the  court  of  ap- 
peals or  in  the  supreme  court.  Still  the  prin- 
ciple applying  is  so  far  the  same  as  to  require 
objection  to  be  taken  seasonably,  and  if  for 
fault  in  that  regard,  the  trial  court,  refuses  to 
•entertain  the  motion,  and  the  case  be  one  of  a 
class  over  which  a  court  of  equity  may,  under 
proper  circumstances,  entertain  jurisdiction, 
this  court  will  not  be  readily  moved  to  disturb 
the  action  of  the  lower  court.  The  discussion 
of  this  question  found  in  the  opinion  of  the 
learned  trial  judge  is  so  full  and  satisfactory 
that  we  find  no  necessity  of  further  elabora- 
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tion.  The  objection  to  the  jurisdiction  must 
be  overruled. 

The  contention  of  the  complainant  is  that 
the  lessees  were  bound  to  protect  her  property 
against  the  ravages  of  the  Mississippi  river,and 
to  this  end  were  bound,  if  necessary,  to  con- 
struct in  the  river  such  a  system  of  mattresses 
and  dike  work  as  that  which  subsequently 
Droved  sufl3cient  to  prevent  further  encroach- 
ment and  caving.  They  say  that,  for  failure 
to  do  this  before  the  flood  came,  they  must  now 
compensate  the  lessor  for  all  the  injuries 
wrought  by  the  flood,  or  restore  the  property  to 
the  condition  it  was  in  when  let,  by  spe- 
cifically performing  the  obligation  to  keep 
the  "roadway  thereon"  in  repair,  and  the 
covenant  which  bound  them  to  deliver  the 
premises  in  "good  order  and  repair,"  and 
"make  good  all  damages  to  said  premises,  ex- 
cept the  usual  wear  and  proper  use  thereof." 
They  further  insist  that  defendants  are  liable 
for  the  covenanted  rental  to  the  end  of  the 
term.  It  is  clear  upon  the  proof  that  there  is 
not  enough  left  of  the  complainant's  propertv 
on  which  to  construct  and  maintain  a  road. 
The  grading  necessary  could^noi  be  done  with- 
out cutting  down  Tennessee  street.  It  is 
further  made  perfectly  clear  that  no  amount 
of  mattressing  and  diking  done  in  front  of 
complainant's  lots  alone  would  have  been  of 
any  avail.  To  protect  her  front  from  this  sud- 
den and  uncontrollable  current,  it  was  essen- 
tial that  a  comprehensive  system  of  diking 
should  be  constructed,  extending  above  and 
below  her  water  front.  Defendants  had  no 
right  to  occupy  riparian  property  of  other 
abutters  on  the  river,  or  obstruct  access  to 
their  shore  line  by  the  works  necessary  to  pro- 
tect Mrs.  Wait's  property.  Her  front  only  ex- 
tended along  the  river  for  a  distance  of  240 
feet.  The  protective  work  deemed  necessary 
to  protect  the  shore  line,  including  Mrs.  Wait, 
covered  the  river  front  for  a  distance  of  2,200 
feet.  Her  landing  and  roadway  had  safely 
stood  against  the  ordinary  currents  of  the  river 
for  an  indefinite  time,  and  the  bluff  over  the 
roadway  had  been  unaffected,  possibly  for 
centuries.  The  usual  abrasions  of  the  shelf  or 
footing  along  which  the  road  ran  had  been 
easily  repaired,  and  this  roadway  and  landing, 
confessedly  in  "good  order  and  condition" 
when  the  lease  was  made,  was  preserved  in  like 
condition  down  to  the  sudden  and  unexpected 
change  in  the  great  current  of  the  river  re- 
sulting from  the  giving  away  of  Hopefield 
point,  on  the  Arkansas  shore,  and  above 
Memphis.  The  restoration  of  her  property  is 
pliysically  impossible,  and  the  prayer  for  spe- 
cific performance  must  be  refused. 

Is  she  entitled  to  an  account  for  damages 
as  for  waste,  or  a  judgment  for  rents  accruing 
after  the  termination  of  the  landing  and  road- 
way? Her  claim  for  relief  in  one  form  or  an- 
other, as  well  as  for  rent,  is  founded  upon  a 
construction  of  the  covenants  of  the  lease 
which  we  think  cannot  be  supported.  This 
lease  appears  to  have  been  filled  out  on  one  of 
the  usual  blank  forms  sold  by  stationers  for 
the  leasing  of  lands  and  tenements,  and  con- 
tains the  covenants  proper  to  a  common  law 
demise  of  improved  premises.  The  covenants 
material  to  be  considered  are  these: 
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(a)  "And  the  said  first  puty  [the  compbiinantl  i 
coyenaots  that  she  will  keep  and  secure  said 
second  parties  in  the  peaceful  use  and  posses  . 
sion  of  said  premises  during  the  time  of  this 
lease,  unless  default  of  payment  of  rent  or  other 
condition  of  this  contract  be  made.*'  (b)  **The 
second  parties  [defendants],  for  and  in  consid- 
eration of  the  use  of  said  premises,  afrree  to 
pay  said  first  party  or  her  assigns  the  sum  of  \ 
$6,^5,  payable  in  eighty-three  monthly  instal-  ■ 
menu."    (c)  "The  second  parties  [defendants] 
agree  to  deliver  up  to  said  first  party  [com  ; 
plainant].  or  her  assigns,  the  said  premises,  at 
tbe  expiration  of  this  lease,  in  good  order  and  i 
condition,  and  to  make  eood  all  damaees  to  . 
said    premises,    except  the  usual    wear   and 
proper  use  of  tbe  same,  and  to  keep  the  roadway  ' 
iJtereon  in  good  repair"    (d)    "It  is  further; 
agreed  by  tbe  parties  of  tbe  second  part  that  < 
they  will,  if  necessary,  construct  at  their  own  i 
expense  a  roadway  of  boats,  piling,  or  plank 
along  tbe  river  front  of  said  lots,  and  to  con- 
struct tbe  same  without  unnecessary  digging 
of  the  ground  on  said  lots,  and  to  maintain 
the  same  during  the  continuance  of  this  lease. 
Said  second  parties  stipulate  not  to  commit, 
but   to  prevent,   waste."    (e)  '*It  is    further 
agreed  that  no  alterations  or  repairs  shall  be 
•done  on  any  part  of  said  premises  by  said  sec- 
ond parties  without  the  first  party's  consent  in 
writing,  under  penalty  of  double  the  cost  neces 
sary  to  put  tbe  premises  in  tbe  condition  tbey 
were  when  leased  to  said  second  parties;  and 
tbe  second  party  shall  not  at  any  time  remove 
any   permanent  repairs,  improvements,  addi 
tions,  or  fixtures  put  on  said  premises,  but  the 
first  party  shall  have  and  hold  all  tbe  same  at 
tbe  end  of  said  lease.     Said  first  party  reserves 
tbe  right  to  make  such  repairs  at  any  time  as 
are  necessary  to  tbe  security  or  preservation  of 
said  premises." 

The  line  italicized  in  paragraph  c  and  the 
whole  of  paragraph  d  were  inserted  by  inter- 
lineation. 

Tbe  construction  of  all  grants,  deeds,  con- 
tracts, and  leases  must  be  made  with  reference 
to  their  subject-matter.  As  well  observed  by 
his  honor,  tbe  trial  judge,  in  tbe  opinion  filed 
in  this  case:  *'Tbe  court  ought  to  take  into 
consideration  tbe  circumstances  attendant 
upon  the  transaction,  tbe  particular  situation 
of  the  parties,  and  the  state  of  tbe  thing 
granted,  and  that  every  grant  of  a  thing  neces- 
sarily imports  a  grant  of  it  as  it  actually  ex- 
ists, unless  tbe  contrary  is  provided  for.  In 
Ibe  case  of  Doe,  Freeland,  v.  Bvrt,  1  T.  R. 
708.  it  was  said  by  Asbhurst,  J.,  "that  tberon- 
siruction  of  all  deeds  must  be  made  with  a 
reference  to  their  subject-matter,  and  it  may 
be  necessary  to  put  a  different  construction  on 
leases  made  in  populous  cities  from  that  on 
those  made  in  the  country."  This  language 
was  quoted  and  approved  by  tbe  supreme  ju- 
dicial court  of  Massachusetts  in  Stockwell  v. 
Hunter^  11  Met.  448-456,  where  the  lease  un- 
der consideration  was  a  demise  of  a  cellar  and 
basement  in  a  house  three  stories  in  height, 
tbe  court  saying:  The  principle  authorized  "a 
construction  of  leases  of  lower  or  upper  rooms, 
demised  separately,  in  reference  to  tbe  termi- 
nation or  destruction  of  tbe  interest,  different 
from  that  usually  applied  to  leases  of  entire 
buildings." 
34  L.  R.  A. 


And  although  tbe  court  in  that  case  reached 
the  conclusion  that  the  lessee  of  a  room  or 
apartment  in  a  building  in  which  there  were 
other  rooms  or  apartments  did  take  an  interest 
in  the  adjacent  land  on  which  the  building 
stood,  yet  the  circumstances  were  so  peculiar 
as  to  justify  the  inference  that  **the  lessee's 
right  of  occupation  of  the  land  is  an  interest, 
for  the  time  being,  defeasible  by  the  destruc- 
tion  of  the  building  by  fire  "  In  Winton  v. 
Comi*h^  5  Ohio,  477-479,  the  construction  of  a 
lease  like  that  in  Stockitell  v.  Hunter  was  un- 
der consideration.  Touching  the  meaning  and 
intent  of  the  agreement,  the  court  said  that 
"what  passes  depends  upon  the  intention  of 
the  parties,  to  be  collected  from  the  lease:" 
that  **by  the  term  iand'  anything  terrestrial 
may  pass,  but  by  any  other  term,  nothing  else 
passes  but  what  falls  with  the  strictest  propriety 
within  the  meaning  of  the  term  used."  The 
lessee's  interest  in  the  land  supporting  the 
building  was  held  to  terminate  when  the  build- 
ing was  destroyed.  This  lease  was  not  an  or- 
dinary demise  of  land  and  tenements,  but  was 
a  lease  of  "the  river  front  and  landing  in  front 
of  lots  numbers  1,  2,  8.  and  4,  block  1,  South 
Memphis,  with  ample  space  for  a  roadway  along 
the  landing  at  all  stages  of  the  water,  and  no 
more."  This  includ^  no  tenement,  wharf, 
dock,  or  pier,  for  no  such  improvement  ex- 
isted, or  had  ever  existed.  Tbe  use  to  which 
tbe  thing  or  interest  leased  was  to  be  put  is 
stated  and  defined.  It  was  "to  be  used  by  the 
lessees  for  mooring,  storing,  loading,  and  un- 
loading coal,  wood,  and  ice  barges  or  boats." 
Clearly,  Mrs.  Wait  did  not  demise  her  lots,  or 
any  other  interest  than  her  rights  as  a  riparian 
proprietor.  These  leased  rights  were  such  as 
were  appurtenant  to  her  land  on  the  shore,  and 
would  pass  by  a  conveyance  of  those  lots,  as  an 
appurtenance.  Such  an  interest  is  not  "  land," 
in  its  full  legal  sense,  because  land  cannot  be 
appurtenant  to  land.  Harris  v.  Elliott,  35  U. 
S.  10  Pet.  25-54,  9  L.  ed.  HSa,  344;  l^^ist  Haven 
v.Hemingtcay,  7  Conn.  202;  Potomac  S.  B.  Co. 
V.  Upper  Potomac  S.  B.  Co.  109  U.  S.  685.  27 
L.  ed.  1074;  Linthicum  v.  Ray,  76  U.  S.  9 
Wall.  241,  19  L.  ed.  657.  Tbe  rights  of  a  ri- 
parian proprietor  whose  land  is  bounded  by  a 
navigable  stream  were  defined  in  Tates  v.  MiU 
waukee,  77  U.  S.  10  Wall.  497-504,  19  L.  ed. 
984-986,  to  be  "access  to  the  navigable  part  of 
the  river  from  tbe  front  of  bis  lot,  tbe  right  to 
make  a  landing,  wharf,  or  pier  for  his  own 
use.  or  for  tbe  use  of  the  public,  subject  to 
such  general  rules  and  regulations  as  the  legis- 
lature may  see  proper  to  impose  for  the  protec- 
tion of  tbe  rights  of  the  public,  whatever 
those  may  be."  In  Lyon  v.  Fishmongers'  Co, 
L.  R.  1  A  pp.  Cas.  662,  Lord  Cairns  describes 
such  appurtenant  ripnrian  rights  as  '*a  form 
of  enjoyment  of  the  land,  and  of  the  river  in 
connection  with  the  land."  In  Potomac  S.  B, 
Co.  V.  Upper  Potomac  S.  B.  Co. ,  cited  hereto- 
fore, this  interest  is  described  as  not  a  seisin  of 
tbe  submerged  land  between  high  and  low  wa- 
ter, but  as  * 'right  of  occupation  merely,  prop- 
erly termed  a 'franchise.'"  109  U.  S.  685,  27 
L.  ed.  1074. 

The  subject- matter  of  this  lease  was  not  Mrs. 
Wait's  land,  or  any  interest  in  it  other  than 
that  riparian  right,  franchise,  or  enjoyment 
which  was  appurtenant  to  her  lots,  and  would 
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pass  by  a  deed  conveying  them.  The  "ample 
space  for  a  roadway,"  **and  no  more,"  men- 
tioned in  the  seconcf  paragraph  of  the  lease,  is 
further  specifically  designated  in  the  next  para- 
graph as  the  *  roadway  thereon,"  and  this 
"roadway  thereon"  the  lessees  undertook  to 
keep  in  repair.  This  roadway  was  below  hii;h 
water,  at  base  of  the  bluff,  and  was  a  mere  in- 
cident to  the  right  of  mooring  and  loading  and 
and  unloading.  It  was  the  means  of  access  to 
the  landing  or  river;  a  way  of  necessity,  without 
which  the  essential  thing  granted  could  not  be 
enjoyed.  •  The  right  to  occupy  or  use  this 
**road  thereon,"  either  as  a  means  of  access  to 
or  egress  from  the  *  landing,"  though  an  inter- 
est or  right  in  land,  was  a  mere  right  of  use 
and  occupation,  defeasible  by  the  destruction 
of  the  landing  to  which  it  was  an  incident. 
Construing  the  covenants  in  the  light  of  the 
peculiar  property  demised  as  the  thing  granted 
actually  existed, it  is  not  possible  that  the  parlies 
intended  that  the  lessees  should  undertake  the 
protection  of  Mrs.  Wait's  land  on  shore  against 
the  extraordinary  perils  from  a  sudden  change 
of  the  currents  of  the  Mississippi  river,  nor 
was  any  such  peril  within  the  reasonable  ex- 
pectation of  the  parties.  This  bluffy  bank  had 
stood  in  substantially  the  same  condition  for 
centuries.  Its  base  was  subject  to  such  abrasion 
as  was  usual  from  high  stages  of  the  river,  and 
to  the  extent  that  such  ordinary  tides  might  be 
guarded  against,  or  its  ravages  repaired,  the 
covenants  may  properly  be  held  to  apply.  The 
event  which  operated  to  throw  down  the  bluff 
and  destroy  her  shore  line  as  a  landing,  and 
cut  off  access  to  the  river  by  the  roadway 
at  the  base  of  the  bluff,  was  one  of  those 
fortuitous  calamities  which  it  is  unreasonable 
to  suppose  was  within  the  meaning  of  cov- 
enants appropriate  to  leases  wherein  lands  and 
tenements  are  the  subject  of  the  demise.  We 
are  therefore  in  entire  agreement  with  the 
learned  trial  judge  in  holding  that  "the  par- 
ties did  riff  intend  anything  more  than  that 
the  lessees  should  keep  the  landing  in  such  re- 
pair and  condition  of  usefulness  as  was  re- 
quired for  the  uses  to  which  they  were  to  put 
it,  and  as  then  held,  as  against  the  ordinary 
destructive  influences  operating  to  abrade  the 
bank  or  displace  the  appliances  serving  that 
use."  That  no  such  extraordinary  works  were 
to  be  constructed  by  the  lessees  as  were  ulti- 
mately found  necessary  to  hold  what  remained 
of  her  shore  line  is  not  only  evident  from  the 
intrinsic  nature  of  the  case,  but  is  indicated  by 
the  provision  of  the  lease  prohibiting  alterations 
or  repairs  to  the  premises  without  the  consent 
in  writing  of  the  lessor  and  by  the  right  re- 
served to  the  lessor  to  make  such  repairs  as 
should  be  necessary  **to  the  security  or  preser- 
vation of  the  premises."  As  we  have  already 
seen,  the  mattressing  and  diking  done  to  pro- 
tect the  fragment  of  her  shore  line  effectually 
destroyed  access  to  the  shore  during  the  re- 
mainder of  the  term.  It  could  not  be  expected 
that  the  beneficial  use  of  the  landing  should  be 
deptroyed  in  order  to  guard  it  against  caving, 
and  if  such  protective  works  had  been  con- 
structed by  the  lessees  it  is  easy  to  conceive 
that  the  lessor  would  have  sought  to  hold  the 
lessees  liable  upon  the  covenant  against  waste 
for  having  destroyed  her  landing  and  harbor 
^^  works  which  for  many  years  were  likely 
R  A. 


to  make  access  to  it  perilous  and  impracti- 
cable. 

Upon  the  remaining  point  for  decision  we 
find  ourselves  unable  to  agree  with  the  trial 
court,  which  held  that  the  covenant  to  pay 
rent  was  not  extinguished  by  the  destruction 
of  the  propertv.  In  support  of  this  position 
the  opinion  cites  Tavlor,  Land.  &  T.  S§  829. 
347,  360.  373.  886;  3  Kent.  Com.  465;  Balfour 
v.  Weston,  1  T.  R.  310;  Doe,  Ellis,  v.  Sand- 
ham.  Id.  705;  Hallettv.  Wylie,  3  Johns.  44,  3 
Am.  Dec.  457;  Fowler  v.  BoU,  6  Mass.  63;  and 
the  observation  of  Mr.  Justice  Gray  as  to  the 
distinction  between  the  rule  of  the  civil  and 
common  law  in  Viterbo  v.  Friedlander,  120  V. 
S.  707-712,  30  L.  ed.  776,  777.  It  will  be  found 
upon  examination  that  these  authorities  cor- 
rectly state  the  rule  of  the  common  law  where 
lands  are  the  subject  of  the  demise  and  the 
buildings  or  improvements  are  accidentally  de- 
stroyed before  the  term  ends.  In  such  cases 
the  destruction  of  buildings  by  fire,  tempest,  or 
flood  does  not  discharge  the  covenant  to  pav 
rent,  in  the  absence  of  a  stipulation  to  that  ef- 
fect. Tbe  reason  for  this  severe  rule  is  that 
the  land  is  deemed  the  subject  of  the  demise, 
and  the  buildings  a  mere  incident.  If  the  land 
remained  to  the  tenant  after  the  buildings  were 
destroyed,  and  he  had  a  right  to  occupy 
and  use  it,  his  liability  for  rent,  without 
abatement,  was  held  to  continue.  To  the  au- 
thorities cited  by  the  learned  trial  judge  we 
may  add  Banks  v.  WhiU,  1  Sneed,  613.  a  Ten- 
nessee  case,  in  which  the  common-law  rule  was 
held  applicable  to  such  leases.  In  view  of  the 
fact  that  rent  is  a  compensation  for  the  use  of 
the  thing  demised,  it  has  been  regarded  as  a 
harsh  rule,  and  contrary  to  natural  justice, 
that  liability  for  rent  should  continue  after  the 
possibility  of  beneficial  use  had  been  destroyed 
by  accident,  and  at  an  earl^'  day  some  of  the 
judges  struggled  against  its  severity.  Rich- 
ards le  Taverner^s  Case.  1  Dyer.  56J.  The.se 
early  efforts  to  mitigate  it  were  unavailing,  and 
the  rule  was  finally  settled  as  stated.  Gates  v. 
Green,  4  Paige,  355;  Fowler  v.  Bott,  6  Mass. 
63.  But  the  very  foundation  upon  which  the 
old  rule  was  rested  is  removed  if  the  subject- 
matter  of  the  demise  is  destroyed.  This  excep- 
tion is  noticed  by  Justice  Gray  in  his  state- 
ment of  the  common-law  rule  in  Viterbo  v. 
Frifdlander,  when  he  adds,  "unless  at  least 
the  injury  is  such  a  destruction  of  the  land  as 
to  amount  to  an  eviction."  Where  the  subject- 
matter  of  the  lease  is  a  room  or  an  apartment 
in  a  building,  and  the  building  is  destroyed, 
the  lease  is  terminated,  the  interest  of  the  ten- 
ant is  at  an  end.  and  the  covenant  to  pay  rent 
extinguished.  This  rule  is  bottomed  upon  the 
fact  that  under  such  leases  it  is  to  be  presumed 
that  the  interest  of  the  tenant  in  the  subja- 
cent land  was  to  continue  only  so  long  as  the 
subject  matter  of  the  lease  existed.  This  doc- 
trine is  well  settled  and  is  clearly  stated  by  Mr. 
Tavlor  in  his  admirable  work  upon  Landlord 
and  Tenant,  at^  520.  As  stated  by  him,  ithas- 
never  been  repudiated  or  questioned  in  cases 
where  it  was  applicable,  so  far  as  our  re- 
searches have  extended,  and  has  been  applied  in 
many  well-reasoned  cases;  among  them,  we  cite 
Winton  v.  Cornish,  5  Ohio,  477;  Kerr  v.  Mer- 
chants' Exchange  Co.  3  Edw.Ch.  315;  Stockwdl 
V.  Hunter,  11  Met.  448,  45  Am.  Dec.  220;  Mc- 


1896. 


Wait  v.  O'Neil. 


567 


Millan  v.  Solomon,  42  Ala.  356,  94  Am.  Dec. 
'654;  Graves  v.  Berdan,  26  N.  Y.  498.  In  the 
case  at  bar  we  have  already  determined  that 
the  subject-matter  of  this  lease  was  the  land- 
ing, as  It  existed  at  date  of  lease.  A  "landing" 
implies  a  place  where  vessels  can  be  moored 
and  loaded  or  discharged.  This  landing  was 
effectually  destroyed  by  the  ravages  of  the 
river.  If  the  effect  of  the  force  of  the  current 
had  been  limited  to  merely  moving  the  shore 
line  back,  and  the  new  shore  line  had  been  sub- 
stantially as  useful  as  the  old,  it  might  well  be 
held  that  the  leasehold  continued  in  existence. 
But  this  was  not  the  case.  The  bank  of  the 
river,  as  it  existed  after  the  caving  had  been 
arrested,  was  a  vertical  bluff,  from  60  to  80 
feet  high.  Against  this  a  vessel  could  not  be 
moored,  and  her  cargo  could  not  be  discharged. 
The  physical  aspects  of  the  river  bank  oad 
been  so  changed,  as  a  consequence  of  the  un- 
controllable current  of  the  river,  that,  although 
complainant  continued  to  be  a  riparian  pro- 
prietor, she  no  longer  had  a  "landing,"  in  the 
sense  in  which  the  parties  had  used  that  term, 
nor  was  it  possible  by  reasonable  effort  to  make 
a  landing.  The  shallow  fragment  of  her  lot 
clinging  to  Tennessee  street  was  insufficient  in 
depth  to  permit  the  construction  of<a  landing 
and  roadway  at  its  base.  Aside  from  this,  the 
construction  of  mattresses  and  dikes  in  front 
-of  her  shore  line  effectually  destroyed  safe  ac- 
cess to  her  shore  line  from  the  navigable  parts 
of  the  stream.  It  is  true  that  she  reserved  the 
right  to  make  such  "repairs"  as  should  be 
••necessary  to  the  security  and  preservation  of 


the  premises."  But  this  did  not  authorize 
the  construction  of  works  which  would  make 
the  use  of  the  landing  perilous  and  useless  to 
her  lessees.  The  diking  which  was  done  was 
done  with  her  consent,  and  legally  by  and 
through  her  procurement,  in  co-operation  with 
others.  This  improvement  operated  to  destroy 
the  landing,  if  it  can  be  said  to  have  had  an 
existence  after  the  caving  of  her  bank  had 
been  arrested.  In  a  legal  sense,  her  conduct 
amounted  to  an  eviction.  When  the  wrongful 
acts  of  a  lessor  upon  or  in  regard  to  the  leased 
premises  are  such  as  to  deprive  the  lessee  of 
the  beneficial  enjoyment  of  them,  and  the 
lessee  in  consequence  abandons  the  premises, 
it  amounts  in  law  to  an  eviction,  without  other 
evidence  that  the  landlord  intended  to  deprive 
the  tenant  of  the  possession.  SkcUly  v.  Shute, 
132  Mass.  867.  Where  repairs  are  not  ordi- 
nary, but  of  a  character  to  deprive  the  tenant 
of  the  beneficial  enjoyment  of  the  premises, 
they  will  amount  to  an  eviction,  if  the  tenant 
elects  to  abandon  the  premises.  Iloeveler  y. 
Fleming,  91  Pa.  822.  The  defendants  did  not 
assent  to  the  so  called  "repairs."  They  fore- 
saw that  the  effect  would  be  to  exclude  them 
from  the  beneficial  use  of  the  river  front,  and 
made  unavailing  protest  in  order  to  save  their 
rights. 

The  decree  mtint  be  affirmed  in  so  far  as  it  re- 
fused a  decree  for  waste  or  specific  performance, 
and  retersed  in  so  far  as  it  held  defendants  lia- 
ble for  rents.  The  costs  of  both  courts  will  be 
paid  by  complainants. 
I 
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Francis  P.  RYDER,  Appi,, 

V. 

Plummer   R.   KINSEY,   Kespt 

(62  Minn.  85.) 

*  1  •   The  owner  of  a  bulldinff  is  not  an  in- 
surer a^^ainst  accident  from  its  oonditlon, 

*HeadDOtesby  Stabt,  Ch.  J. 


I  but,  BO  far  as  the  exercise  of  ordinary  care  will 
enable  him  to  do  so,  be  is  bound  to  keep  it  in 
such  condition  that  It  will  not,  by  any  insecurity, 
or  InsuflBcieDcy  for  the  purpose  to  which  it  is  put, 
injure  any  person  rlffhtf uUy  in,  around,  or  paas- 
iD^rit. 
8.  Where  a  building:  ftUls  without  any 
apparent  causCt  i"  the  absence  of  explana- 
tory circumstanees,  neirllffencewill  be  presumed, 
and  the  burden  is  upon  the  owner  of  Bhowinar 


Note,— IfidiuidMal  liahUity  for  falling  loalls  or 
huUdings. 
In  most  of  the  cases  upon  this  subject,  absence  of 
negllKence  has  not  been  shown,  so  that  Rtdeb  v. 
KorsKT,  in  which  such  abeeoce  appears  to  the  satis- 
faction of  the  court,  is  a  valuable  addition  to  the 
law  upon  the  subj'^ct.  The  cases  in  most  marked 
contrast  with  Ktdeb  v.  Kinset  are  from  Louisi- 
ana, where  the  statute  renders  the  owner  liable 
for  the  fall  of  a  buildinsr,  and  it  seems  that  the 
absence  of  negrli^enoe  is  not  a  defense.  It  would 
seem  that  the  circumstances  should  be  very  pecul- 
iar to  deprive  a  person  of  compensation  for  in- 
juries received  while  on  a  public  highway,  and 
caused  by  the  fall  of  an  adjoining- building,  and  re- 
covery has  been  permitted  In  a  large  majority  of 
the  cases.  The  question  of  most  difficulty  in  all  cases 
of  injuries  caused  by  the  fall  of  buildings  has  been. 
Upon  whom  does  the  liability  rest? 

lAahUUy  of  owner  or  occupier. 

The  mere  fact  that  a  person  is  owner  and  pro. 
prietor  of  a  building  does  not  render  him  liable  for 
4S4L.a  A.  : 


injuries  caused  by  its  fall.  The  liability  may  be  on 
the  occupier.  Chauntler  v.  Robinson,  4  Exch.  168, 
10  L.  J.  Exch.  N.  8. 170. 

The  occupier  of  a  house  which  becomes  so  out  of 
repair  that  it  is  liable  to  fall  into  the  highway  may 
be  indicted  for  failure  to  repair,  although  he  is  but 
a  tenant  at  will.    Keg.  v.  Watte,  1  Salk.  357. 

If  while  a  building  is  In  possession  of  a  tenant  it 
is  destroyed  by  fire  so  that  the  walls  become  a 
nuisance  to  the  public,  and  while  in  that  condition 
the  tenant  gives  a  third  person  the  right  to  remove 
the  metal  from  the  premises  so  that  thereafter 
the  premises  are  in  the  Joint  possession  of  the  two 
parties,  they  are  liable  if  the  walls  fall  and  Injure 
persons  on  the  street  adjoining  it,  and  not  the 
owner  of  the  building.  Orogan  v.  Broadway 
Foundry  Co.  87  Mo.  321. 

If  the  tenant  overload  the  floors  of  a  ruinous 
building  so  that  they  and  the  merchandise  put  upon 
them  fall  into  the  cellar  to  the  injury  of  a  lessee  of 
the  cellar,  the  tenant  will  be  liable  for  the  injury. 
Edwards  v.  Halinder,  Popham,  46. 

A  landlord  is  not  liable  for  injuries  caused  by  the 
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that  be  exercised  ordinary  care  to  keep  it  in  a 
safe  condition;  but  where  it  appears  from  sacb 
explanatory  circumstances  that  the  cause  of  the 
fall  of  the  building  was  a  latent  defect  in  its  con- 
struction, and  there  is  no  evidence  tending  to 
connect  such  cause  with  the  owner's  nearligrence, 
the  burden  rests  upon  the  party  asserting  such 
negligence  to  show  that  such  cause  might  have 
been  discovered  and  removed  before  the  accident 
by  the  exercise  of  ordinary  care  on  the  part  of 
the  owner. 
8.  Evidence  considered,  and  had  that  the 
Jury  were  properly  instructed  to  return  a  verdict 
for  the  defendant. 

(July  10, 1886.) 

APPEAL  by  plaintiflf   for  an  order  of  the 
District  Court  for  Ramsey  County   over- 


ruling a  motion  for  a  new  trial  after  a  verdict 
had  l^n  directed  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
defendant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

MessTi.  Charles  N.  Akers  and  D.  D. 
Willijuns.  for  appellant: 

The  law  makes  it  the  duty  of  the  owner  of  a 
building  to  keep  it  in  proper  order,  so  that  no 
one  may  be  injured  by  it 

Ignorance  of  the  condition  of  the  building, 
or  the  fact  that  the  defect  could  not  easily  be 
detected,  would  not  relieve  the  owner  from  lia- 
bility. 

Barnes  v.  Beime,  38  La.  Ann.  280:  Tucker 
V.  lUinois  C.  R.  Go.  43  La.  Ann.  114;  2  Shearm. 
&  Redf.  Neg.  §  702,  and  cases  cited. 


fall  of  a  wooden  awning  attached  to  the  wall  of  his 
building  in  consequence  of  the  tenants  permitting 
a  crowd  of  people  to  stand  upon  it.  Kails  v.  Shat- 
tuck,  69  Gal.  583,  58  Am.  Rep.  568. 

But  the  owner  of  a  buUding  who  aids  in  the  con> 
Btruction  of  a  wooden  awning  is  liable  for  injuries 
caused  by  the  fall  of  it  and  a  portion  of  the  wall 
to  which  it  is  attached  by  reason  of  the  insufficiency 
of  the  wall  to  support  the  burden.  Riley  v.  Simp- 
son. 88  Gal.  217, 7  L.  R.  A.  022. 

Under  the  Louisiana  statutes  the  owoer  of  a 
building  is  answerable  for  the  damages  occasioned 
by  its  ruin  when  this  is  caused  by  neglect  to  repair 
it  or  when  it  is  the  result  of  a  vice  in  its  original 
construction.  Howe  v.  New  Orleans,  12  La.  Ann. 
481. 

And  it  is  immaterial  whether  the  -building  be> 
comes  unsafe  by  agencies  of  time  or  weather  or 
the  acts  of  trespassers.  Tucker  v.  Illinois  C.  R.  Co. 
42  La.  Ann.  114. 

In  Odell  V.  Solomon.  18  Jones  &  S.  119,  a  tenant  in 
possession  of  a  building  is  liable  to  one  injured  by 
the  fall  upon  him  of  a  portion  of  the  building  by 
reason  of  failure  to  keep  it  in  safe  condition, 
although  the  landlord  has  neglected  to  make  re- 
pairs. 

But  in  the  higher  court  it  was  held  that  a  tenant 
in  possession  of  a  building  is  bound  only  to  reason- 
able care  that  it  shall  not  cause  injury  to  others. 
And  in  order  to  bold  bim  liable  for  injuries  caused 
by  the  fall  of  a  portion  of  the  building  upon  a  pass- 
erby negligence  must  be  established  as  matter  of 
fact.  Ck)n8tructive  negligence  is  not  sufficient. 
OdeU  V.  Solomon,  99  N.  Y.  635. 

If  a  wall  is  a  nuisance  when  a  lease  of  it  is  given, 
and  it  sut)sequently  falls  upon  and  injuresa  person 
rightfully  upon  adjoining  property,  both  landlord 
and  tenant  may  t)e  held  liable  for  the  injury. 
Timlin  v.  Standard  Oil  Ck>.  54  Hun.  44. 

The  owner  of  land  will  be  liable  for  damages 
done  to  an  udjolniag  owner  by  the  fall  of  chimneys 
which  were  in  a  ruinous  condition  when  he  leased 
the  property  to  a  tenant.  Todd  v.  Flight,  9  C.  B.  N. 
8.  377,  80  L.  J.  C.  P.  N.  8. 21, 3  L.  T.  N.  S.  325,  9  Week. 
Bep.  14& 

If  only  portions  of  the  building  are  in  possession 
of  tenants,  and  a  third  person  is  Injured  by  the  fall- 
ing of  fire  walls  and  a  cornice,  the  owner  is  liable 
unless  it  is  shown  that  such  portions  of  the  building 
were  in  poraession  of  the  tenants.  O^Connor  v. 
Andrews,  81  Tex.  28;  O'Connor  v.  Curtis  (Tex.)  18  S. 
W.953. 

For  liability  of  landlord  when  a  portion  of  the 
walls  remain  in  his  possession,  see  note  to  Jones  v. 
Millsaps  (Miss.)  28  L.  R.  A.  157. 

Upon  the  question  of  the  liability  of  the  land- 
lord as  distingu  Ishcd  from  that  of  the  tenant  for  the 
fall  of  walls  in  possession  of  the  tenant,  see  note  to 
Lee  V.  Mclaughlin  (Me.)  26  L.  R.  A.  197. 
^  L.  R.  A. 


BuUdiivg  in  powesaion  of  contractor. 

One  who  is  engaged  in  excavating  a  cellar  under 
a  building  is  liable,  in  case  he  does  the  work  so 
negligently  as  to  cause  the  building  to  fall,  to  a 
clerk  in  the  store  who  is  injured  by  the  fall  of  the 
building  while  in  the  cellar,  where  he  has  gone  to 
recover  the  hat  of  a  customer,  which  has  been  car- 
ried there  by  the  wind.  Lamparter  y.  Wallbaum. 
45  lU.  444,  92  Am.  Dec.  225. 

A  subcontractor  for  a  portion  of  a  building,  who 
removes  braces  put  up  by  the  subcontractor  for  the 
mason  work  to  keep  the  walls  from  falling,  is  lia- 
ble to  the  latter  in  case  the  wall  is  blown  down  be 
cause  of  the  absences  of  braces.  Pasquini  v. 
Lowry.  44  N.  Y.  S.  K.  339. 

The  owners  of  a  building  which  is  being  erected 
by  Independent  contractors  are  liable  for  injuries 
caused  by  its  fall  if  it  is  erected  in  such  an  unskJl- 
ful  and  dangerous  manner  as  to  constitute  a  nui- 
sance. But  if  the  wall  is  erected  in  an  ordinarily 
substantial  and  safe  manner,  and  is  overthrown  by 
the  operation  of  extraordinary  causes  against 
which  ordinary  skill,  care,  and  foresight  would 
not  provide,  the  owner  will  not  be  liable.  Deford 
V.  State,  Keyser.  80  Md.  179. 

If  the  owner  contracts  with  a  third  person  to 
have  his  building  raised  and  a  story  put  under  it 
the  owner  is  not  liable  for  injuries  caused  by  the 
fall  of  the  building  during  the  time  of  making  the 
repairs,  if  the  contractor  was  a  person  of  proper 
skill  and  the  work  was  not  a  nuisance.  Conners  v. 
Hennessey,  112  Mass.  96. 

If  during  the  process  of  constructing  a  wall  it 
falls  because  of  defective  plans  the  owner  is  liable, 
but  if  t)ecause  of  negligence  or  want  of  care  and 
skill  of  the  independent  contractor  the  latter  only 
is  liable.  Lancaster  v.  Connecticut  Mut.  L.  Ins- 
Co.  92  Mo.  460. 

If  one  who  has  contracted  to  put  up  the  iron 
front  of  a  building  sublets  the  contract  to  one  who 
has  the  entire  charge  of  the  work  the  contractor  will 
not  be  liable  for  injuries  caused  by  the  fall  of  the 
building  in  consequence  of  the  negligence  of  the 
subcontractor.    Peyton  v.  Richards,  11  La.  Ann.  62. 

If  the  wall  is  being  constructed  by  an  independ- 
ent contractor  the  owner  is  not  liable  for  injuries 
caused  by  its  being  blown  down  during  the  pro- 
cess of  construction.  Benedict  v.  Martin,  36  Barb. 
288. 

If  the  owner  of  a  building  which  has  been  burned 
negligently  permits  the  walls  to  become  danger- 
ous, he  will  be  liable  to  the  owner  of  ad  jaoent  prop- 
erty injured  by  their  fall  although  the  city  has 
volunteered  to  take  care  of  the  ruins  and  have  the 
walls  torn  down.  Anderson  v.  East,  117  Ind.  126, 2 
L.  R.  A.  712. 

The  owner  of  a  wall  of  a  burned  building  which 
falls  on  and  injures  property  on  adjoining  premises 
is  liable  for  the  injury,  although  his  property  at  the- 
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The  falling  of  tbe  walls  and  sign  without  ap- 1 
parent  cause  was  presumptive  negligence. 

Morris  v.  Strobel  tt  W,  Co.  81  Hun,  1;  St. 
Louis,  I.  Jf.  dt  S.  R.  Co  v.  Hopkins,  54  Ark. 
206,  12  L,  R.  A.  189;  MuWin  v.  St.  John,  57 N. 
Y.  567.  15  Am.  Rep.  580. 

The  fact  ihat  tbe  premises  were  in  tbe  pos- 
session of  a  tenant  under  a  lease  is  no  defense. 

Swords  V.  Edgar,  59  N.  Y.  28,  17  Am. 
Rep.  295;  Loireli  v.  Spauldiny,  4  Cush.  277, 
50  Am.  Dec.  780. 

Charles  Ryder  was  not  a  trespasser  but  was 
engaged  in  a  duty  imposed  by  law. 

Metallic  Compression  Casting  Co.  v.  Fitchburp 
R.  Co,  109  Mass.  277,  12  Am.  Rep.  689;  2 
Thomp.  Neg.  1046;  Cleveland  v.  Spifr,  16  C. 
B.  N.  a  999;  Rjfan  v.  Thomson,  38  Jones  <&  S. 
133. 


Messrs.  Batehelder  ib  Batehelder,  for 
respondent: 

The  question  of  negligence  was  purely  one 
of  law  for  the  court.  If  a  verdict  had  been  ren- 
dered for  the  plaintiff  the  court  would  have 
been  compelled  to  set  it  aside. 

Abbett  V.  Chicago^  M.  <fe  St.  P.  R.  Co.  30 
Minn.  482;  Freeberg  v.  St,  Paul  Plow-Works. 
4S  Minn.  99:  Thompson  v.  Pioneer-}^ ess  Co.  87 
Minn.  285;  Baulec  v.  New  Ytyrk  <fe  H.  R,  Co.  59 
N.  Y.  356.  17  Am.  Rep.  825. 

It  is  incumbent  on  the  party  who  seeks  dam- 
age for  personal  injuries  to  show  that  he  was. 
acting  in  a  way  that  did  not  tend  to  produce 
the  injury. 

Murphy  V.  Deane,  101  Mass.  455,  8  Am.  Rep. 
890;  Chaffee  v.  Boston  cfc  L.  R.  Co.  104  Mass. 
115;  Gatelt  v.  Manchester  <it  L.  R.  Co.  16  Gray, 


time  was  in  possesBion  of  a  skilful  contraotor  for 
tbe  purpos*)  of  rebulldiog  the  house.  Sessenerut  v. 
Posey,  tf7  Ind.  40H,  38  Am.  Rep.  98. 

Tbe  mere  fact  that  the  buildloff  Is  In  poseeraion 
of  tbe  Insurer  for  repairs  will  not  exonerate  the 
owner  from  liability  for  injuries  caused  by  its  fall 
If  it  was  in  an  obviously  daofferoue  condition. 
Knoop  V.  Alter,  47  La.  Ann.  570. 

Tbe  fact  that  the  insurer  has  elected  to  repair, 
and  that  tbe  bulldlnf^  has  been  turned  over  to  him 
for  that  purpose,  will  not  absolve  tbe  owner  from 
liability  in  case  tbe  walls  are  thrown  down  bv 
reason  of  their  dangerous  condition  and  injure  a 
person  em  ployed  in  an  adjoininir  building.  Steppe 
V.  Alter.  48  La.  Ann.  863. 

In  case  the  owner'  has  let  the  work  to  a  compe- 
tent contractor  he  will  not  be  liable  to  tbe  employee 
of  a  subcontractor  who  is  injured  by  tbe  fall  of  the 
wall  through  tbe  negligence  of  the  contractor. 
Gallagher  v.  Southwestern  Exposition  Asso.  28  La. 
Ann.  944. 

As  to  liability  of  a  contractor  for  defects  in 
work  turned  over  to  bis  employer,  see  note,  to  First 
Presby.  Congregation  v.  Smith  (Pa.)  26  L.  R.  A. 
504. 

In  case  the  work  has  been  completed  and  ac- 
cepted  by  tbe  owner  the  Massachusetts  court  holds 
tbat  after  tbe  wall  has  been  accepted  from  the 
contractor  the  owner  is  liable  for  injuries  caused 
by  its  fall  on  account  of  its  defective  and  unsafe 
condition.  Gorham  v.  Gross,  125  Mass.  212,  28  Am. 
Rep.  224. 

Few  courts  have  had  that  state  of  facts  be. 
fore  them,  so  that  there  has  been  no  general  ex- 
pression of  opinion  upon  tbe  question  of  tbe 
owner^s  liability  under  such  circumstances.  The 
Massachusetts  court  applied  to  the  solution  of 
tbe  problem  tbe  doctrine  of  Fletcher  v.  Rylands« 
L.  R.  1  Exch.  285.  85  L.  J.  Exch.  N.  8. 154,  12  Jur. 
N.  8.  803,  14  L.  T.  N.  8.  523,  14  Week.  Rep.  799. 
4  Hurlst.  ft  C.  283,  that  one  who  for  bis  own  pur- 
pose brings  upon  his  property  anything  likely 
to  do  mischief  if  it  escapes  must  keep  It  in  at  his 
peril.  Gorham  v.  Gross,  supra,  has  been  cited 
with  apparent  approval  in  some  of  tbe  otber  cases 
upon  the  general  question  of  liability  for  tbe  fall 
of  walls.  But  there  are  other  cases  cited  in  this 
note  which  do  not  seem  to  be  in  entire  accord 
with  the  principle  tberein  staled. 

In  a  Michigan  case  where  tbe  roof  of  a  building 
fell  on  a  clear  day  and  injured  a  person  on  the 
street  adjoining,  the  court  held  tbat  tbe  fact  tbat 
the  work  was  done  by  an  independent  contractor 
would  not  relieve  the  owner  from  liability  If  he 
had  accepted  the  work,  since  it  was  bis  duty  to 
have  the  buildings  so  erected  as  to  render  it  rea- 
sonably safe.  Wilkinson  v.  Detroit  Steel  &  S. 
Works,  78  Mich.  406. 

But  in  that  case  there  was  some  evidence  to  show 
84  L.  R.  A. 


that  the  original  plan  was  defective  and  also  that 
the  owner  employed  a  superintendent  ro  oversee 
the  work  so  tbat  the  question  of  the  owner^s  own 
negligence  was  also  an  element  in'tbe  case. 

LialHlityfor  injury  to  person  in  street, 

A  ruined  and  dilapidated  wall  is  a  nuisance  if  it 
imperils  the  safety  of  persons  or  travelers  on  the 
public  highway.  Murray  v.  McShane,  52  Md.  217, 
86  Am.  Rep.  807. 

Permitting  a  building  to  overhang  a  highway  in 
such  a  manner  as  to  be  in  danger  of  falling  upon  it 
may  be  an  Indictable  nuisance.  Chute  v.  State,  19 
Minn.  271. 

It  is  the  duty  of  tbe  owner  of  a  building  under  his 
control  and  in  his  own  occupation  to  keep  it  in  such 
a  state  of  repair  that  travelers  on  the  highway 
shall  not  suffer  injury.  Franke  v.  St.  Louis,  110 
Mo.  510. 

The  owner  of  a  building  from  which  a  cornice 
overbanflTing  the  highway  falls  because  the  nails 
fastening  It  to  the  building  have  become  loosened 
by  reason  of  ordinary  decay  is  liable  for  an  injury 
to  a  passer-by  without  proof  of  knowledge  on  his 
part  of  the  dangerous  condition  of  tbe  cornice. 
Roberts  v.  Mitchell,  21  Ont.  App.  Rep.  488. 

Executors  m  possession  of  property  of  the  de- 
ceased are  personally  liable  for  injuries  to  a  pass- 
er-by by  tbe  fall  of  a  window  from  tbe  building  into 
the  street  which  is  caused  by  their  neglecting  to 
make  necessary  repairs  on  the  building.  Ferrler 
V.  Trepannier,  24  Can.  S.  C.  86. 

To  exempt  tbe  owner  and  contractor  from  liabil- 
ity for  damages  caused  by  tbe  fall  of  a  house  in 
process  of  demolition  the  notice  of  dangers  must  be 
of  such  a  character  as  to  put  tbe  person  injured  in 
fault.    Jackson  v.  Schmidt,  14  La.  Ann.  818. 

If  the  walls  of  a  church  are  negligently  permitted 
to  stand  after  tbe  rest  of  the  building  has  been  de- 
stroyed by  fire,  and  subsequently  fall  upon  and  in- 
jure a  person  passing  along  tbe  highway,  tbe 
church  society  will  be  liable  for  tbe  injury.  Church 
of  Ascension  v.  Auckbart,  3  Hill,  193. 

Where  the  owners  of  three  adjoining  lots  build 
houses  supported  by  partition  wal]s,ana  they  are  de- 
stroyed by  fire  and  tbe  walls  left  stauding  until  they 
fall  into  the  street  and  injure  a  passer-by,  tbe  three 
owners  are  jointly  liable  for  tbe  injuries  thereby 
caused.    Simmons  v.  Everson,  124  N.  Y.  819. 

A  churcb  society  will  be  liable  for  tbe  fall  of  a 
shutter  forming  part  of  its  spire  if  it  injures  a  per- 
son upon  the  street  below  and  the  circumstances 
were  such  that  notice  on  its  part  of  tbe  defective 
condition  of  tbe  shutter  can  be  presumed.  Woods 
V.  Trinity  Parish,  21  D.  C.  540. 

Negligence  will  be  presumed  from  the  fact  of  the 
'fallof  a  building  so  as  to  injure  a  person  passing 
on  the  street  adjoining.  Mullen  v.  St.  John,  57  N. 
Y.  571, 15  Am.  Rep.  580. 
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501.  77  Am.  Dec.  482;  Larson  v.  8i.  Paul  A 
D.  R.  Co.  43  MiDD.  488. 

Plaintiff  was  io  law  a  trespasser  and  wrong- 
doer. 

7 Task  V.  Shotwell,  41  Minn.  68;  Sweeny  v. 
Old  Colony  d  J^.  R.  Co.  10  Allen,  372,  87  Am. 
Dec.  644. 

IP  Plaintiff's  right  to  recover  is  not  strength- 
ened by  the  fact  that  the  parties  committing 
the  trespass  were  in  the  highway. 

Hanington  v.  St.  Pnvl  d  8.  C.  R.  Co.  17 
Minn.  215;  Althen  v.  KeUy,  32  Minn,  280;  Bis- 
Mil  V.  Neio  Yo7^k  C.  R.  Go.  23  N.  Y.  61; 
W/iite  V.  Godfrey,  97  Mass.  472;  Cole  v.  Drew, 
44  Vt.  49,  8  Am.  Rep.  363;  Sweeny  v.  Old  Col- 
ony  R.  Co.  supra. 

When  a  stranger  does  a  negligent  or  unlaw- 


ful act  on  the  land  or  building  of  another,  and 
in  doing  that  act  occasions  injury  to  a  third 
party  (or  to  himself),  the  owner  of  the  land  or 
building  is  not  liable. 

Gray  v.  Boston  Gaslight  Co.  114  Mass.  158, 
19  Am.  Hep.  324. 

The  defendant  owed  no  duty  or  obligation 
to  the  plaintiff  in  relation  to  the  building  or 
wall  which  he  has  failed  to  discharge  or  fulfil. 
He  has  neither  done  nor  omitted  to  do  any  act 
by  wbich.a  legal  ^duty  or  obligation  has  been 
violated. 

Rosenfidd  v.  Neicman,  59  Minn.  156;  Sutton 
V.  New  York  C.  d  H.  R.  R.  Co.  66  N.  Y.  248; 
16  Am.  <&  Eng.  Enc.  Law,  pp.  463,  464;  Lar- 
son  V,  Si.  Paul  d  D.  R.  Co.  supra;  Fre^)erg  v. 
St.  Paul  Plow-  Works,  48  Minn.  109. 


In  Louisiana  Igraorance  of  the  condition  of  the 
t>ufJdiDfr  or  the  circumstance  tbat  it  could  not  be 
easily  detected.  Is  do  defense.  Barnes  v.  Beirne, 
38  La.  Ann.  280. 

Liability  for  injury  to  person  on  adjoining  prop- 
erty. 

If  a  man  bath  a  house  near  my  house,  and  he 
suffereth  his  house  to  be  so  ruinous  as  It  is  likely  to 
fall  upon  my  house.  I  may  have  a  writ  de  domo  i-ep- 
aranda  to  compel  him  to  repair  his  bouse.  Co. 
Litt  6&b. 

But  that  writ  was  subsequently  abolished,  and  It 
is  stated  in  a  note  that  an  action  for  damacres  will 
lie  for  failure  to  make  the  repairs. 

The  owner  of  a  building  is  liable  for  the  damasres 
which  its  fall  may  cause  to  property  on  adjoining 
premises.    Kappes  v.  Appcl.  14  Hi.  App.  170. 

The  mere  tact  that  the  city  tire  department  has 
pronounced  a  fire  wall  safe  will  not  absolve  the 
owner  from  the  duty  of  usinf?  care  to  determine 
whether  or  not  it  is  safe,  and  prevent  its  injuring 
other  persons.  Dixon  v.  Wachenhelmer,  0  Ohio  C. 
€.  401. 

If  a  building  falls  l)ecause  of  defects  in  material 
and  workmanship  reasonably  within  the  knowl- 
edge of  the  owner,  and  thereby  inflicts  injuries 
upon  adjoining  owners  or  their  property,  or  any 
person  employed  within  the  vicinity,  such  as  a  fire, 
man  trying  to  extinguish  a  fire,  the  owner  is  liable 
for  the  injuries  ensuing  therefrom.  Kitchen  v. 
Carter,  47  Neb.  778. 

One  who  builds  or  maintains  a  high  chimney  the 
fall  of  which  would  injure  an  adjoining  building  Is 
liable  for  its  fall  in  a  not  unusual  gale,  or  from  any 
cause  exceptsuch  as  human  foresight  cannot  rea- 
sonably be  expected  to  anticipate  and  prevent. 
Cork  v.  Blossom,  162  Mass.  330.  26  L.  R.  A.  256. 

A  wall  which  is  built  under  the  agreement  that 
when  the  adjoining  owner  pays  one  half  the  cost 
he  may  use  it  as  a  party  wall  Is  not  n  party  wall  un- 
til the  payment  is  made,  and  if  it  falls  before  that 
time  injuring  the  adjoining  owner,  he  may  main- 
tain an  action  for  his  damages  against  the  one  who 
erected  the  wall.  Olover  v.  Mersman,  4  Mo.  App. 
00. 

If  a  building  in  process  of  erection  falls  by  rea- 
son of  negligence  and  want  of  skill,  the  owner  is 
liable  for  injuries  thereby  caused  to  the  property 
of  an  adjoining  owner.  Seabrook  v.  Hecker,  2 
Robt.  291. 

A  property  owner  is  not  absolved  from  the  doty 
of  care  for  dangerous  walls  on  Sunday.  Dixon  v. 
Wachenheimer,  9  Ohio  C.  C.  401. 

A  person  who  is  building  a  house  under  a  con- 
tract to  finish  it  by  a  certain  time  or  forfeit  a  cer- 
tain amount  may  maintain  an  action  against  the 
owner  of  an  adjoining  wall  which  falls  upon  his 
materials  and  delays  his  work  so  that  he  is  com- 
pelled to  pay  the  forfeiture.  Lynds  v.  Clark,  14  Mo. 
A  im  74. 

V  A. 


In  Taylor  v.  Stendall,  7  Q.  B.  634, 3  Dowl.  &  L.  16U 
14  L.  J.  Q.  B.  N.  S.  301, 9  Jur.  1096,  where  defendants 
building  fell  upon  and  threw  down  a  wall  belong- 
ing to  plaintilT  for  which  plaintiff  brought  the 
action,  defendant  pleaded  that  he  had  repaired 
plaintiir^s  wall  at  his  own  expense;  but  the  court 
said  there  is  a  vested  right  of  action  and  the  plea 
states  a  kind  of  set-off,  but  tbat  is  no  answer. 

It  is  not  necessary  to  serve  notice  on  the  owner 
of  the  unsafe  condition  of  the  property  In  order  to 
hold  him  liable  for  injuries  caused  by  its  fall. 
Tucker  v.  Illinois  C.  R.  Co.  42  La.  Ann.  114. 

Where  two  buildings  adjoining  each  other  were 
burned  leaving  the  side  and  walls  standing  chjse  to 
each  other,  and  a  person  in  taking  down  one  of  the 
walls  was  injured  by  the  fall  of  the  other,  the  court 
held  that  in  the  absence  of  anything  to  show  that 
one  of  the  walls  would  have  fallen  while  both  were 
standing  or  that  defendant  had  notice  or  was 
t>ound  to  know  that  one  was  being  removed,  he 
was  not  liable.  Maboney  v.  Libbey,  123  Mass.  20, 
25  Am.  Hep.  6. 

The  mere  fact  that  the  owner  of  a  building  in 
process  of  erection  has  his  attention  called  to  the 
fact  that  the  walls  are  leaning,  is  not  sufficient  to 
render  him  liable  for  injuries  caused  by  their  fail 
on  the  following  day,  unless  the  danger  is  30  obvi- 
ous that  a  reasonably  prudent  man  would  have 
acted  Immediately  for  his  own  safety  In  case  he 
was  in  danger  of  injury  should  the  building  fall. 
Schwartz  v.  Gllmore,  45  111.  456,  92  Am.  Deo.  227. 

The  owners  of  a  wall  that  fell  and  injured  the 
occupant  of  an  adjoining  building  are  not  llabie  if 
they  exercised  proper  care  to  make  the  wall  safe 
and  after  such  care  believed  that  it  was  safe. 
Scbell  V.  Second  Nat.  Bank,  14  Minn.  43. 

In  that  case  the  wall  which  fell  was  one  left 
standing  after  a  fire,  and  the  immediate  cause  of 
the  fall  appears  to  have  been  a  hurricane,  but  that 
fact  is  not  made  an  element  in  the  case.  The  ques- 
tion of  proper  care  was  left  to  the  Jury,  and  the 
issue  found  in  favor  of  defendant.  The  principle 
of  the  case  is  not  in  accord  with  Gorham  v.  Gross, 
125  Muss.  232,  28  Am.  Rep.  234,  which  is  noticed 
supra.  In  most  cases  of  the  fall  of  a  building  neg- 
ligence has  been  shown.  In  fact  the  cases  must 
be  very  few  in  which  a  building  falls  under  ordi- 
nary circumstances  without  negligence  on  the  part 
of  someone.  Therefore  the  abstract  question  as 
to  how  far  the  owner  id  bound  to  keep  his  building 
from  falling  and  is  liable  for  injuries  caused  by  the 
fall  on  the  principle  of  caring  for  a  dangerous 
agency  has  not  been  fully  considered.  The  Massa- 
chusetts (Gorham  v.  Gross,  125  Mass.  232. 28  Am. 
Rep.  234)  and  Minnesota  (Rtder  v.  Kinbbt,  and 
Schell  V.  Second  Nat.  Bank,  supra)  courts  seem  in- 
clined to  take  opposite  views  of  the  question,  al- 
though they  did  not  discuss  it  from  the  same  point 
of  view.  In  fact,  the  Massachusetts  ease  seems  to 
be  the  only  one  which  has  considered  the  question 
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Plaintiff  was  not  entitled  to  the  same  pro- 
tection as  travelers  passing  along  the  street  in 
■a  lawful  manner. 

Trofk  V.  Shotwell,  and  Freeberg  v.  8i,  Paul 
Ploith  Works,  mpra. 

At  common  law  the  occupier,  and  not  the 
landlord,  is  bound,  as  between  himself  and  the 
public,  so  far  to  keep  buildini2:s  in  repair  that 
they  may  be  safe  for  the  public:  and  such  oc- 
cupant is  prima  facie  liable  to  third  persons  for 
damages  arising  from  any  defect. 

Bean  v.  Oreen,  4  Gush.  278;  Kirhy  v.  Bayl- 
9tan  Market  Asso.  14  Gray,  250,  74  Am.  Dec. 
682;  Oakham  v.  Hoibrook,  11  Gush.  302;  Mel- 
len  V.  MorriU,  126  Mass.  545,  80  Am.  Rep.  695; 
Leonard  v.  Storer,  115  Mass.  86.  15  Am.  Rep. 
76;  Ifew  York  v.  Gorlies,  2  Sandf.  801;  Shipley/ 


y.  Fifty  AMoeiates,  101  Mass.  254,  8  Am.  Rep. 
846. 

The  owner  is  not  an  insurer  against  the  neg- 
ligence of  tenants  or  the  officers  of  the  city  or 
any  other  party. 

RMenfidd  v.  Newman,  supra;  Losee  v.  Bu- 
chanan, 51  N.  Y.  476,  10  Am.  Rep.  628. 

Start,  Gh.  J.,  delivered  the  opinion  of  the 
court: 

Action  to  recover  for  personal  injuries  sus- 
tained by  the  plaintiff's  minor  son,  Gharles 
Ryder,  caused  by  the  f  alline  of  a  brick- veneered 
wall  of  a  building  owned  by  the  defendant. 
On  the!trial,  after  the  plaintiff  had  closed  his 
case,  the  court  directed  ihe  jury  to  return  a 
verdict  for  the  defendant,  for  the  reason  that 


from  Its  point  of  view.  The  other  oases  seem  to 
treat  the  question  as  one  of  neflrllffence  purely  with 
a  more  or  less  strict  duty  on  the  part  of  the  owner 
of  the  bulldlDff. 

lAabUity  for  injury  to  person  on  property. 

A  city  is  not  liable  for  injuries  caused  by  the  fall 
of  brick  and  mortar  in  a  room  in  one  of  its  public 
buildings  if  the  accideDt  was  the  result  of  causes 
beyond  the  control  of  the  city  and  reasonable  time 
had  not  elapsed  between  the  time  they  became 
dangerous  and  the  accident  in  which  to  restore 
them  to  safety.    Chicago  v.  O'  Brennan,  65  III.  16Q. 

Where  plaintiff  as  a  mere  intruder  entered  the  un- 
inclosed  premises  of  a  railroad  company  upon 
which  was  a  bnilding  in  a  visible  state  of  decay, 
and  while  there  was  injured  by  a  portion  of  the 
building  blown  down  by  the  wind,  it  was  held  that 
he  could  not  recover  for  the  injury,  the  building 
not  being  so  situated  as  to  be  dangerous  to  the 
public.  Lary  v.  Cleveland,  C.  C.  &  I.  R.  Co.  78  Ind. 
^88, 41  Am.  Rep.  G72. 

Where  plaintiff  was  attending  a  picnic  near  a  ho- 
tel when  a  storm  came  up,  and  he  and  the  other 
picnickers  sought  shelter  in  and  about  the  hotel, 
and  the  weight  of  the  crowd  carried  down  a  veranda 
along  one  side  of  the  building  upon  the  heads  of 
plaintiff  and  others  in  a  room  beneath  it,  the  owner 
of  the  buUding  was  held  not  liable,  since  the  plain- 
ttfl  was  at  most  a  mere  licensee  and  defendant  was 
not  shown  to  be  guilty  of  negligence.  Converse  v. 
Walker,  80  Hun,  506. 

The  maintenance  of  a  bowing  wall  along  a  pass- 
ageway from  a  street  to  a  workshop  will  render 
the  owner  liable  for  its  fall  in  case  it  injures  a  per- 
son passing  along  the  passageway,  although  he  is 
going  to  the  shop  for  his  own  pleasure,  and  not  for- 
business.  Schilling  v.  Abemethy.  US  Pa.  487,  56 
Am.  Rep.  8SG. 

The  owner  of  a  building  erected  for  rent,  who 
builds  loosely,  carelessly,  unskilfully,  and  negli- 
gently, is  liable  for  Injuries  to  a  third  person  who 
Isinjuredby  the  fall  of  the  building  while  he  is  in 
it  for  a  proper  purpose.  Godley  v.  Hagerty,  20  Fa. 
387, 50  Am.  Dec.  781. 

But  when  the  owner  has  done  all  in  his  power  to 
«reot  a  building  safe  for  the  purposes  for  which  it 
is  to  be  used  he  will  not  be  liable  to  the  owner  of 
property  stored  on  the  premises  for  Injuries  to  it 
•caused  by  the  fail  of  the  building  Toy  reason  of  an 
occult  defect  of  which  he  had  no  notice.  Walden 
V.  Finch,  70  Pa.  460. 

In  Continental  S.  B.  Co.  v.  Burke,  87  L.  ed.  980, 
plaintiff  was  injured  by  falling  15  feet  by  reason  of 
the  giving  way  of  a  platform  or  piazza  attached  to 
a  building  upon  hotel  property  at  which  a  club  to 
which  he  belonged  was  holding  a  picnic.  The 
plaintiff  was  going  to  the  building  with  a  number 
•of  other  persons  to  procure  liquors  which  had  been 
-stored  there  by  the  plonio  oommttfeee,  and  the  pl- 
«4  L.  R  A. 


azza  gave  way  under  their  weight.  Defendant 
claimed  that  the  buUding  was  a  private  office  and 
that  none  but  the  committee  had  a  right  therein, 
and  that  the  building  was  not  intended  for  any 
such  use  as  plaintiff  was  putting  it  to,  and  that  the 
liquors  were  stored  in  the  building  under  the  ex- 
press understanding  that  only  five  or  six  persons 
should  go  there  at  a  time.  A  verdict  for  plaintiff 
was  affirmed  by  a  divided  court. 

Persons  who  conduct  a  fair  and  construct  build- 
ings for  the  use  of  their  patrons  are  liable  for  in- 
juries to  such  patrons  by  the  breaking  down  or  fall 
of  such  structures  if  caused  by  the  negligence  or 
unskilful  manner  of  their  'construction.  Latham 
V.  Roach,  72  111.  179. 

And  the  principle  of  that  case  was  recognised  in 
Tucker  V.  Champaign  County  Agri.  Board,  62  Dl. 
App.  816,  in  which  plaintiff  was  injured  by  stepping 
through  a  hole  In  the  flooring  of  a  structure  erected 
for  the  accommodation  of  patrons. 

So,  an  agricultural  society  which  erects  a  build- 
ing for  exhibits  is  liable  for  injuries  caused  by  the 
fall  of  the  building  which  is  the  result  of  its  failure 
to  exercise  ordinary  care  to  make  it  safe.  Brown 
V.  South  Kennebec  Agri.  Soc  47  Me.  275,  74  Am. 
Deo.  484. 

Agents  of  the  owner  of  ground  upon  which  an 
exhibition  is  to  be  griven,  who  are  given  the  super- 
vision of  the  building  of  a  stand  for  the  accommo- 
dation of  the  public,  are  not  individually  liable  in 
case  it  gives  way  because  not  sufficiently  strong  to 
sustain  the  crowd,  and  injures  a  person  who  sues 
for  damages.    YanAntwerp  v.  Linton,  80  Hun,  417. 

An  employer  is  not  liable  to  his  employee  for  the 
fan  of  a  floor  upon  which  grain  is  storod  if  due  care 
was  used  in  the  construction  of  the  building  and 
there  was  no  reason  to  suppose  that  it  would  not 
sustain  the  weight  which  was  put  upon  it.  Dillon 
V.  Sixth  Ave.  R.  Co.  16  Jones  &  S.  288. 

Where  a  platform  over  which  an  employee  is  to 
draw  materials  for  a  mill  is  permitted  to  gradually 
decay  until  it  falls  with  a  load  upon  It  and  injures 
the  employee,  he  may  recover  from  the  employer  if 
the  defect  could  have  been  discovered  by  reason- 
able care.    Murray  v.  Usher,  46  Hun,  404. 

In  Camp  V.  Church  of  St.  Louis, .7  La.  Ann.  826, 
where  one  employed  by  the  contractor  to  do  the 
brick  work  on  a  church  building  was  Injured  by 
the  fall  of  a  tower,  a  verdict  in  his  favor  against 
both  the  contractor  and  the  owner  of  the  building 
was  affirmed  by  a  divided  court. 

The  owner  of  a  building  in  process  of  construc- 
tion is  liable  to  a  carpenter  working  on  the  roof 
who  is  Injured  by  the  falling  of  the  building  caused 
by  the  walls  being  negligently  made  of  insufficient 
thickness.  Giles  v.  Diamond  State  Iron  Co.  (Del.) 
6  Cent  Rep.  867. 

An  employer  is  liable  to  his  servant  for  injuries 
caused  by  the  fall  of  an  outhouse  attached  to  the 
side  of  the  building  during  a  time  that  the  servant 
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the  plaintiff  had  failed  to  establish  his  cause  of 
action.  The  plaintiff  appeals  from  an  order 
denying  his  motion  for  a  new  trial. 

Ijie  plaintiff's  evidence  tended  to  establish 
the  following  facts:    In  1886  the  defendant 

Eurchased  a  lot  on  Fifth  street,  in  the  city  of 
t.  Paul,  upon  which  stood  a  one-story  brick- 
veneered  building,  which  he  has  ever  since 
leased  for  store  and  oiSce  purposes.  The  last 
lease  made  by  him  was  in  the  spring  of  1894  to 
the  present  tenants.  On  June  27,  1894,  about 
midnight,  Charles  Ryder,  nineteen  years  of  age, 
in  company  with  McMahon,  a  boy  about  his 
own  age,  was  walking  along  Fifth  street,  and 
saw  a  policeman  in  front  of  the  building,  who 
was  trying  to  take  down  a  sign  therefrom, 
which  hung  over  the  sidewalk.  This  sign  was 
about  3i  feet  square,  made  of  oil  cloth,  with  a 
light  wooden  frame.  It  had  been  suspended 
by  two  small  iron'hooks  from  a  piece  of  timber, 
2x4  inches,  extending  from  the  front  of  the 
building  over  the  sidewalk,  and  supported  by 
two  guy  wires  attached  to  its  outer  end,  and 
fasteneo  to  the  sides  of  the  building.  It  does 
not  appear  that  it  was  attached  in  any  way  to 
the  part  of  the  wall  which  fell.  The  outside 
hook  had  become  detached  from  the  sign  (pre- 
sumably by  a  severe  storm  in  the  early  part  of 


the  evening),  so  tha(  it  bun^  by  the  one  hook. 
The  policeman  informed  the  young  men  that 
he  feared  the  sien  wpuld  fall  upon  persons 
passing,  and  asked  them  to  assist  him  in  taking 
It  down.  They  assented,  and,  after  striking 
and  pushing  the  si^n  with  a  stick,  the  police- 
man and  Ryder  raised  McMahon  up,  holding 
him  by  the  legs,  and  he  gave  the  sign  a  twist 
to  detach  it  from  the  remaining  hook,  and  at 
that  very  instant  the  whole  front  of  the  building 
above  the  door  and  windows  fell,  crushing 
Ryder  to  the  sidewalk,  breaking  his  pelvic 
bone  and  otherwise  seriously  injuring  him. 
The  building  was  some  18  feet  wide  and  15  feet 
high  to  the  peak  of  the  roof.  There  was  a 
lintel  8x8  inches  over  the  openings  in  front,  and 
a  4-inch  brick  wall,  the  one  that  fell,  extended 
above  the  lintel  as  high  as  the  peak  of  the  roof. 
In  the  rear  of  this  brick  wall  were  six  pieces 
of  timber  2x4  inches,  fastened  together  so  as  to 
make  three  pieces  4x4  inches,  one  at  each 
corner  and  one  in  the  center;  and  between  these 
there  were  studding  2x4  inches,  about  2  feet 
apart.  There  was  no  sheeting  on  the  outside 
of  the  studding  next  to  the  brick,  but  there  was 
on  the  inside.  The  brick-veneered  wall  was 
not  spiked  to  the  studding  or  sheeting  or  an- 
chored to  the  frame  in  the  customary  manner,. 


is  In  for  a  proper  purpose.  Ryan  v.  Fowler,  2i  N. 
Y.  410, 82  Am.  Dec.  816. 

The  owner  of  a  building  who  has  emplojred  com- 
petent builders  to  errect  it,  and  has  accepted  it 
from  them,  is  not  liable  to  a  painter  who  is  injured 
by  the  fall  of  a  cornice  and  part  of  the  wall  under 
hfs  weiffht'when  he  went  upon  it  for  a  purpose 
connected  with  the  paintingr  of  the  building,  since 
the  cornice  was  not  intended  for  such  .use.  Fanjoy 
v.  Scales,  29  Cal.  24& 

The  fact  that  a  building  is  not  made  so  as  to  with- 
stand an  extraordinary  storm  does  not  show  negli- 
gence.   Giles  V.  Diamond  State  Iron  Ck).  supra, 

A  city  is  liable  for  the  fall  of  a  wall  which  is  be- 
ing built  for  it,  which  is  caused  by  the  neffliffent 
manner  in  which  the  work  is  done,  to  a  workman 
who  is  injured  by  the  falL  Mulcairns  v.  Janes- 
ville,e7Wi8.24. 

If  a  landlord  attempts  to  shore  up  a  building  in 
possession  of  his  tenant  which  has  settled,  he  takes 
the  risk  of  accidents,  and  if  the  building  falls,  in- 
jurinfT  the  property  of  the  tenant,  the  landlord  will 
be  liable  for  such  injury.  Butler  v.  Gushing,  46 
Hun,  521;Judd  v.  Gushing,  60  Hun,  181. 

The  mere  fact  that  the  landlord  does  not  disclose 
that  the  house  is  in  a  ruinous  state  will  not  render 
him  liable  to  the  tenant  for  injuries  caused  by  the 
fall  of  the  house,  unless  he  knows  that  the  tenant 
takes  the  house  reljriDg  on  its  being  fit  for  occupa- 
tion.   Keates  v.  Gadogan,  2  Eng.  L.  &  Eq.  3S0. 

The  owner  and  builder  of  a  storehouse  does  not 
by  leasing  it  impliedly  warrant  that  it  is  fit  for  the 
use  to  which  it  is  to  be  put  so  that  he  will  be  liable 
for  the  damage  in  case  it  falls  under  the  weight 
placed  therein.  Dutton  v.  Gerri8h,'9  Gush.  80,  56 
Am.  Dec.  46.  ' 

A  landlord  is  not  liable  for  injuries  to  his  tenant 
caused  by  the  fall  of  the  building,  which  is  due  to 
excavations  made  by  third  persons  on  adjoining 
property,  although  the  landlord  knows  of  the  ex- 
cavation and  takes  no  precaution  to  prevent  his 
own  building  from  falling.  Ward  v.  Fagin,  101  Mo. 
e^,  10  L.  R.  A.  147;  Sherwood  v.  Seaman,  2  Bosw. 
127:  Brewster  v.  De  Fremcry,  88  Cal.  841. 

But  if  a  landlord  undertakes  to  rebuild  a  wall 
which  has  become  unsafe  by  reason  of  building 
operations  carried  on  by  an  adjoining  owner,  and 
the  wall  is  built  so  negligently  that  it  falls  carrying 
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down  the  remainder  of  the  building,  he  may  be  li- 
able to  the  tenant  for  injuries  to  his  business  by- 
reason  of  the  destruction  of  the  building.  Mc- 
Henry  v,  Marr,  80  Md.  612. 

As  to  landlord's  liability  for  injury  to  gruest  or 
servant  of  tenant,  see  note  to  McGonnell  v.  Lemley, 
pose,  600. 

Negleet  to  comply  with  covenants  in  lease. 

A  covenant  by  a  lessor  to  repair  a  oaniafire  house 
does  not  render  him  liable  for  injuries  to  carriages 
in  the  house  caused  by  its  fall  under  the  weight  of 
a  heavy  body  of  snow  upon  the  roof.  Leavltt  v. 
Fletcher,  10  Allen,  119. 

In  Anonymous*  11  Mod.  8,  it  is  held  that  if  a  lessee 
for  years  build  a  house  on  the  leased  premises  and 
let  it  I  fall  it  is  waste,  Ghief  Justice  Holt  saying: 
''Every  man  of  common  right  ought  so  to  support 
his  own  house  as  that  it  may  not  be  a  nuisance  to 
another  man's.** 

A  covenant  by  the  tenant  of  a  mill  to  repair, 
natural  wear  and  tear  and  fire  excepted,  will  not 
cover  the  case  of  the  fall  of  the  mill  in  consequence 
of  its  own  defective  construction.  Hess  v.  New- 
comer, 7  Md.  826. 

If  a  tenant  uses  a  building  in  what  is  apparently 
a  reasonable  and  proper  manner  having  regard  to 
its  character  and  to  the  purpose  for  which  it  was 
intended  to  be  used,  and  it  falls  under  the  weight 
of  the  goods  stored  therein,  he  is  not  liable  for 
waste.  Manchester  Bonded  Warehouse  Co.  v. 
Garr,  L.  R.  5  G.  P.  Div.  607,  49  L.  J.  G,  P.  N.  &  809,  4» 
L.  T.  N.  S.  476, 29  Week.  Rep.  864,  46  J.  P.  7;  Sanger 
V.  Bilton,  L.  R.  7  Gh.  Div.  815,  47  L.  J.  Ch.  N.  a 
287, 38  L.  T.  N.  8. 281,  28  Week.  Rep.  394. 

ni&oai  buUding. 

If  a  building  is  erected  of  a  kind  forbidden  by  the 
ordinances  of  the  city,  and  a  portion  of  the 'wall 
fails,  the  owner,  contractor,  and  all  persons  en- 
gaged in  the  work  are  liable  for  the  injuries 
thereby  caused.  Walker  v.  McMillan,  6  Can.  8.  C. 
241. 

lAahUtty  of  firemen, 

A  stack  of  chimneys  belonging  to  a  bouse  close 
to  a  highway,  which  by  reason  of  a  fire  were  in  im- 
mediate danger  of  falling  into  the  highway,  were 
thrown  down  by  some  firemen,  and  it  was  held 
that  they  were  not  liable  for  injuries  unavoidably 
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or  attached  to  them  id  any  way,  or  otherwise 
supported.  There  was  fastened  to  the  outside 
of  the  wall,  and  fell  with  it,  a  large  wooden 
si^  5xt3  feet,  which  was  upon  the  building 
when  defendant  purchased  it.  Practically 
there  was  no  change  in  the  construction  of  the 
building  or  its  condition  from  the  time  the 
defendant  bought  it  until  the  wall  fell.  The 
evidence  further  tends  to  show,  that  the  cus- 
tomary and  proper  way  to  support  a  veneered 
brick  wall  is  to  sheet  or  board  up  the  frame  on 
the  outside  of  the  studding  next  to  the  brick, 
then  lay  the  brick  along  and  outside  of  the 
sheeting,  and  bind  the  brick  wall,  during  the 
progress  of  its  construction,  to  the  frame  of  the 
building,  by  driving  20- penny  nails  every  fifth 
or  sixth  course  of  the  bricks  into  the  boards  of 
which  the  sheeting  is  composed,  so  that  the 
nail  heads  will  remain  in  the  mortar  at  about 
the  center  of  the  bricks.  This  is  what  is  meant 
by  • 'anchoring"  or  * 'supporting"  a  brick  or 
veneered  wall.  These  defects  in  the  construc- 
tion of  the  wall  were  discovered  after  it  fell, 
but  there  was  no  evidence  in  the  case  as  to 
whether  such  defects  could  or  could  not  have 
been  discovered  by  the  exercise  of  ordinary 
care  on  the  part  of  the  owner  before  the  wall 
fell,  except  as  may  be  inferred  from  the  facts 
we  have  stated. 


Upon  this  evidence,  was  the  question  of  the 
defendant's  negligence  in  the  premises  one  of 
law  or  fact  or  Tor  the  jury?  If  fair-minded 
men  might  reasonably  draw  different  conclu- 
sions from  the  facts  which  the  evidence  tends 
to  prove,  the  question  was  one  for  the  jury; 
otherwise  it  was  for  the  court.  If  there  is  a 
fair  doubt  as  to  the  inferences  to  be  so  drawn, 
the  question  is  one  of  fact.  Abbett  v.  Chicago, 
M  <ft  St,  P.  R.  Go.  30  Minn.  482.  The  law 
applicable  to  this  branch  of  the  case  is  well 
settled.  While  the  owner  of  a  building  is  not 
an  insurer  against  accidents  from  its  condition, 
yet,  so  far  as  the  exercise  of  ordinary  care  will 
enable  him  to  do  so,  he  is  bound  to  keep  it  in 
such  condition  that  it  will  not  by  any  insecurity 
or  insufficiency  for  the  purpose  to  which  it  is 
put  injure  any  person  rightfully  in,  around,  or 
passing  the  premises.  Noah  v.  Minneapolis 
MiU  Co.  24  Minn.  501,  81  Am.  Rep.  349;  2 
Shearm.  &  Redf.  Neg.  §  702;  1  Wood,  Nui- 
sances, §  109.  Buildings  properly  constructed 
do  not  fall  from  slight  causes,  only  from  some 
adequate  cause.  Therefore,  where  a  building 
falls  without  apparent  cause,  in  the  absence  of 
explanatory  circumstances,  negligence  will  be 
presumed;  and  the  burden  is  upon  the  owner 
of  showing  that  he  exercised  ordinary  care  to 
keep  it  in  a  safe  condition.     Mullen  v.  St.  John, 


done  to  an  adjolniner  house  of  a  third  person. 
Dewey  y,  Whice,  Moody  ft  M.  56. 

Act  of  third  ttenon. 

The  owner  of  a  building  is  not  liable  for  in- 
Jury  to  a  passer-by  by  the  fall  of  a  portion  of  his 
chimney  if  the  fall  Is  caused  by  tbe  Improper  and 
unautbortsed  act  of  a  ttalrd  person  of  whJcb  tbe 
owner  bad  no  knowledge.  ScuUtn  v.  Dolan,  4 
Daly.  168. 

Tbe  fact  tbnt  the  fall  of  fire  walls  caused  by  tbe 
pulling  of  a  wire  attached  to  them  will  not  relieve 
tbe  owner  from  liability  If  tbe  walls  were  danger- 
ous and  be  might  bave  known  tbat  tbe  wire  was  so 
attached  to  them  and  was  liable  to  cause  their  fall. 
O'Ctonnor  v.  Andrews,  81  Tex.  28;  O'Connor  v.  Cur- 
tis (Tex.)  18  8.  W.  968. 

Tbe  owner  of  a  buUding  to  tbe  chimney  of  which 
a  third  person  has  without  his  consent  attached  a 
wire  so  as  to  render  the  chimney  unsafe  may  be 
held  liable  to  a  passer-by  who  is  injured  by  tbe  fall 
of  tbe  chimney.  Gray  v.  Boston  Gaslight  Co.  114 
Mass.  149, 19  Am.  Rep.  324. 

Where  a  pile  of  bricks  and  rubbish  fell  upon  and 
injured  plaintiff,  the  court  held  tbat,  the  proof 
showing  that  there  was  no  fault  or  negligence  im- 
putable to  defendant,  tbat  there  was  no  original 
imperfection  in  tbe  structure,  and  that  the  fall  was 
probably  caused  by  the  acts  of  tbbrd  persons,  the 
defendant  could  not  be  held  liable.  Burton  v.  Da- 
vis, 15  La.  Ann.  448. 

Vis  major. 

The  owner  of  a  Are  wall  cannot  defeat  liability 
for  injuries  caused  by  its  fall  in  a  high  wind  on  tbe 
ground  of  inevitable  accident  if  be  permitted  it  to 
stand  for  seven  days  after  the  fire  knowing  of  tbe 
danger.  Nordbeimer  v.  Alexander,  Mont.  L.  Ei.  6 
Q.  B.  40e. 

If  the  owner  of  a  wall  adjoining  a  street  in  a 
populous  city  permits  it  to  become  dilapidated  and 
unsafe  he  will  be  liable  for  injuries  caused  by  its 
fall,  although  it  is  blown  down  by  a  storm  of  un- 
usual violence.    Yincctt  v.  Cook,  4  Hun,  318. 

Where  fire  destroyed  defendant's  bouse  leaving 
one  of  the  wails  standing  in  a  dangerous  condi- 
tion, and  defendant  knowing  the  fact  failed  to  sup- 
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port  it  and  some  days  afterwards  It  was  jblown  down 
by  a  wind  and  damaged  plaintitTs  house,  the  court 
held  that  defendant  could  not  shield  himself  under 
the  plea  of  via  major,  and  was  liable  for  tbe /dam- 
ages.   Nordbeimer  v.  Alexander,  19  Can.  S.  C.  248. 

A  city  is  not  liable  for  injuries  caused  by  tbe  fall 
of  a  market  house  which  is  blown  down  by  an  ex- 
traordinary wind  storm.  Florl  v.  St.  Louis,  69  Mo. 
841, 88  Am.  Rep.  504. 

A  railroad  company  is  not  liable  for  injuries 
caused  by  its  buildings  being  blown  down  by  storms 
where  it  has  used  that  care  and  skill  in  their  struct- 
ure and  maintenance  which  men  of  ordinary  pru- 
dence and  skill  usually  employ.  Pittsburgh,  Ft. 
W.  &  C.  R.  Co.  V.  Brigbam,  29  Ohio  St.  874. 

In  Couts  V.  Neer,  70  Tex.  468,  a  charge  to  the  Jury 
tbat  defendants  and  their  employees  were  bound 
to  use  such  care  and  skill  in  the  construction  of 
the  wall  and  placing  the  truss  as  persons  of  ordi- 
nary prudence  would  exercise  under  the  same  cir- 
cumstances and  surroundings,  and  If  they  found 
that  defendants  had  exercised  such  care  and  skill 
and  that  the  wall  was  thrown  down  or  caused  to 
fall  by  reason  of  an  extraordinary  rainstorm  such 
as  could  not  bave  been  anticipated  and  by  reason- 
able care  guarded  against,  tben  you  will  find  for 
defendant,— was  held  to  be  as  favorable  to  defend- 
ant as  he  could  demand,  and  the  verdict  having 
been  against  him  it  was  allowed  to  stand. 

Fire. 

If  by  reason  of  tbe  fall  of  a  building  fire  is  com- 
municated to  an  adjoining  building  the  owner  of 
the  fallen  building  may  be  liable  for  tbe  injuries 
thereby  caused.    Hine  v.  Cusbing,  58  Hun,  519. 

Contributory  neoHgence. 

If  the  injured  person  could  have  avoided  the  In- 
Jury  by  reasonable  precautions  on  bis  own  part  be 
cannoji  recover.  Factors  &  T.  Ins.  Co.  v.  Werleln, 
42  La.  Ann.  1046, 11  L.  R.  A.  861. 

If  a  tenant  is  injured  by  tbe  fall  of  a  balcony 
along  which  he  is  carrying  a  stove  at  a  time  when 
be  knows  the  balcony  to  be  unsafe  he  cannot  re- 
cover for  the  injury.  Mullen  v.  Rainear,  45  N.  J. 
L.  620.  H.  P.  F. 
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57  N.  Y.  567,  15  Am.  Rep.  530;  1  Shearm.  & 
Redf.  Neg.  §3^  59,  60;  2  Thomp.  Neg.  1231. 

In  the  case  under  consideration,  the  evidence 
as  to  what  was  done  by  the  plaintiff  and  those 
with  him  in  taking  down  the  small,  light  sign 
from  the  building  in  question  would  certainly 
justify  the  jury  in  finding  that  such  act  was  not 
an  adequate  cause  for  the  falling  of  the  wall. 
The  presumption  then  would  be,  in  the  ab- 
sence of  explanatory  circumstances,  that  the 
wall  fell  because  it  was  in  an  unsafe  condition, 
and  that  the  defendant  was  negligent  in  not 
exercising  ordinary  care  in  properly  inspecting 
and  keeping  it  in  repair.  But  it  is  only  in  the 
absence  of  explanatory  circumstances  as  to  the 
cause  of  the  fall  of  a  building  that  the  pre- 
sumption of  negligence  on  the  part  of  the 
owner  is  presumed  prima  facie.  Therefore, 
where  such  explanatory  circumstances  are 
given  in  evidence,  and  the  cause  of  the  fall  of 
the  building  is  established,  and  there  is  nothing 
in  the  evidence  tending  to  connect  such  cause 
with  the  owner's  negligence,  the  burden  rests 
upon  the  party  asserting  such  negligence  to 
give  evidence  tending  to  show  that  such  cause 
might  have  been  discovered  and  removed  by 
the  exercise  of  ordina^  care  on  the  part  of  the 
owner.  The  cause  of  the  fall  of  the  wall  is 
clearly  established  in  this  case.  It  fell  because 
of  a  defect  in  its  construction,  in  that  it  was 
not  supported  in  the  usual  manner.  This  was 
readily  discovered  after  the  accident,  when 
the  bricks  were  on  the  sidewalk,  and  the  man- 
ner of  constructing  the  wall  was  exposed.  It 
is  easv  to  be  wise  after  the  fact,  but  the  question 
is.  Did  the  defendant  know,  or  might  he  have 
known,  by  the  exercise  of  ordinary  care,  before 
the  accident,  of  the  defect  in  the  construction? 
If  so,  he  would  have  been  clearly  negligent  in 
the  premises.  But  he  did  not  build  the  wall, 
and  there  is  no  evidence  in  the  case  that  there 
was  anything  in  the  external  appearance  of  the 
building  indicating  its  defective  construction. 
On  the  contrary,  it  affirmatively  appears  by  the 
uncontradictecf  evidence    that  the  defect  in 


the  construction  was  a  concealed  one.  Neither 
is  there  any  evidence  in  the  case  tending  to 
show  that  the  defect  could  have  been  discovered 
by  the  exercise  of  ordinary  care  in  inspecting 
the  building.  The  prima  facie  presumption 
arising  from  the  undisputed  facts  is  that  the 
defect  could  not  have  been  discovered  by  the  ex- 
ercise of  such  care;  for  the  sheeting  on  the 
inside  of  the  studding  and  the  brick  wail  on 
the  outside  of  them  concealed  the  defect,  and 
the  absence  of  sheeting  next  to  the  brick  wall 
and  the  anchoring  of  it  to  the  sheeting  by  the 
large  nails  could  not  have  been  discovered  by 
any  means  disclosed  by  the  evidence,  except  by 
the  exercise  of  extraordinary  care  in  inspecting 
the  building,  by  making  openings  in  the  sheet- 
ing or  wall  to  discover  whether  or  not  the  wall 
was  properly  supported.  Ordinary,  not  extraor- 
dinary, care,  was  the  measure  of  the  defend- 
ant's duty  in  the  premises.  No  importance  can 
be  attached  to  the  fact  that  the  large  sign  was 
fastened  to  the  brick  wall,  for,  assuming  that 
the  wall  was  properly  constructed,  it  could  not 
be  negligence  to  fasten  the  sign  to  it,  and 
there  was  nothing  about  the  sign  or  the  manner 
in  which  it  was  attached  to  the  wall  to  indicate 
the  latent  defect  in  the  wall.  Upon  the  whole 
record,  we  are  satisfied  that  the  presumption 
of  negligence  arising  from  the  mere  fact  that 
the  wall  fell  was  rebutted  by  the  explanatory 
circumstances  disclosed  by  the  evidence,  show- 
ing the  cause  of  its  fall,  and  that  the  defect  was 
a  latent  one;  and  that,  in  the  absence  of  any 
evidence  disclosing  any  fact  or  circumstance 
from  which  it  might  be  reasonably  inferred 
that  such  defect  could  have  been  discovered  by 
the  exercise  of  ordinary  care  on  the  part  of  the 
defendant,  the  question  of  his  negligence  is  not 
one  admitting  of  a  fair  doubt,  and  that  the 
jury  were  correctly  instructed  to  return  a  ver- 
dict for  him.  Any  other  rule  would  practically 
make  owners  of  buildings  insurers  of  their 
safety. 

Order  affirmed. 
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City  of  I  PHILADELPHIA,  to  Use  of  John 

McCANN, 

PHILADELPHIA    &    READING   RAIL- 
ROAD COMPANY,  Appi. 

(177  Pa.  80e.) 

1.  Power  to  mamemm  railroad  real  es- 
tate toT  local  improTementfl  is  conferred 
by  a  statute  for  the  equalization  of  the  public 
burden,  which  provides  that  railroad  property, 
with  certain  exceptions,  shall  be  subject  to  '^xa- 
tion  by  ordinances  for  city  purposes.^* 

8.  ▲  strip  of  land  l»ftOO  feet  wide  along 
a  river  bank,  and  used  by  a  railroad  company  as 
a  coal  and  ore  terminal,  is  not  all  exempt  from 
taxation  as  roadbed  although  a  large  part  of  it 
Is  covered  with  tracks. 


8.  ▲  yard  owned  and  used  by  a  rail- 
road eompaay  as  a  ooal  and  ore  ter- 
minal may  be  sold  to  satisfy  a  tax  Hen,  but  the 
purchaser  will  take  subject  to  the  easement  of 
tbe  company  to  operate  its  tracks  over  the 
property. 

{Miiaua,  J.,  dtesento.) 

(Octobers,  1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  4,  for 
Philadelphia  County  in  favor  of  pUintiff  in  a 
proceeding  brought  to  enforce  a  lien  for  as- 
sessments for  the   construction  of  a  sewer. 
Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr,  Thomas  Hart*  Jr. ,  for  appellant : 
The  roadbed  of  a  railroad  company  is  not 


Note.— For  the  liability  of  a  railroad  right  of  I 
ray  to  assessments  for  local  improvements,  see  I 
W  L.  R.  A. 


note  to  Cbicairo.  M.  k  St.  P.  B.  Ca  v.  Milwaukee 

(Wi8.)28L.aA2S9. 
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liable  to  a  municipal  claim  for  a  local  improve- 
ment in  front  of  it  or  alongside  of  it,  whether 
the  same  be  merely  a  right  of  way  or  owned 
in  fee. 

Philadelphia  v.  Philadelphia,  W.  &  B,  B. 
Go.  33  Pa.  41;  Junction  R,  Co.  v.  Philadelphia, 
88  Pa.  424. 

There  is  no  distinction  now  recognized  be- 
tween the  parts  of  a  railroad,  the  title  to  which 
has  been  acquired  in  fee,  and  those  parts  re- 
quired by  condemnation,  the  title  of  the  rail- 
road company  being  considered  to  be  practically 
the  same  in  both  cases. 

Pennsylvania  8.  V.  R,  Co.  v.  Beading  Pa- 
per MiOs,  149  Pa.  18;  PitUburgh,  Ft.  W.  A  C. 

B.  Co.  V.  PeeU  152  Pa,  488, 19  L.  R,  A.  467. 
The  word  "railroad"  includes,  ex  vi  termini, 

sidinfifs,  etc. 

Philadelphia,  W.  &  B.  B.  Co.  v.  Williams, 
54  Pa.  103;  Cleveland  db  P,  B.  Co.  v.  Speer,  56 
Pa.  825,  94  Am.  Dec.  84;  Black  y.  Philadelphia 
A  B.  B.  Co.  58  Pa.  249;  Oetz^s  Appeal,  10  W. 
N.  C.  458. 

There  is  absolutely  no  difference  in  fact  or 
in  law  between  the  railroad  west  of  Richmond 
street  and  that  east  thereof,  except  that  the 
latter  part  is  longer,  different  in  shape,  has 
more  tracks,  that  they  spread  out  instead  of 
remaining  parallel,  and  that  trains  come  to  a 
stop  and  unload  into  vessels  instead  of  merely 
passing  along  to  destination. 

Defendant  8  property  is  not  liable,  because 
the  statutes  relating  to  the  imposition  of  assess- 
ments for  local  improvements  never  contem- 
plated making  such  property  liable. 

It  was  very  early  decided  that  a  railroad  or 
a  canal  and  its  necessary  appurtenant  works 
were  not  taxable  as  "land"  or  "real  estate." 

Lehigh  Coal  &  N,  Co.  v.  Northampton 
County,^  Watts &S.  884;  BailroadCo.y.  Berks 
County,  6  Pa.  70;  Delaware  4b  H.  Canal  Co.  v. 
WayTU  County  Comrs,  15  Pa.  351;  Northamp- 
ton County  Y.  Lehigh  Coal  db  N.  Co.  75  Pa.  461; 
Pennsylvania  d  N.  T.  Canal  d  B.  Co.  v.  Van- 
dyke, 137  Pa.  249;  East  Pennsylvania  B.  Co.*s 
Case,  1  Walk.  (Pa.)  428;  Northutnberland 
County  V.  Philadelphia  &  E.  B.  Co.  20  W.  N. 

C.  881. 

Aside  from  the  act  of  April  21,  1^58,  new 
Purd.  Dig.  1467,  pi.  392.  it  cannot  be  ques- 
tioned that  the  defendant's  lots  liened  in  these 
cases  would  not  be  subject  to  state  or  munici- 
pal taxation. 

There  is  in  this  act  no  legislative  intention  to 
make  such  property  liable  to  municipal  assess- 
ments. 

A  liability  of  this  kind  is  not  "taxation"  as 
ordinarily  understood  and  in  the  sense  used  in 
this  act. 

Northern  Liberties  v.  8t.  John*s  Church,  13 
Pa.  104;  Pray  v.  Northern  Liberties,  81  Pa.  69; 
Be  Washington  Avenue,  69  Pa.  352,  6  Am. 
Rep.  255;  Olive  Cemetery  Co.  v.  Philadelphia, 
98  Pa.  129,  39  Am.  Rep.  732;  Oreensburg  v. 
Young,  53  Pa.  280;  Erie  v.  First  Univ.  Church, 
14  W.  N.  C.  232. 

Taxation  for  municipal  purposes  and  charges 
by  municipal  assessment  are  entirely  different 
things. 

Mount  Pleasant  v.  Baltimore  d  0.  B.  Co. 
188  Pa.  371,  11  L.  R.  A.  520;  Pettibone  v. 
Smith,  150  Pa.  126,  17  L.  R.  A.  423;  Sewickley 
M.  E.  Churc/i's  Appeal,  165  Pa.  477;  lUinois 
34  L.  R.  A. 


a  B.  Co.  V.  Deeatur,  147  U.  S.  190.  37  L.  ed. 
132;  New  Castle  v.  Stone  Church  Graveyard, 
172  Pa.  86. 

Railroad  property  is  by  the  act  of  1858  made 
liable  to  taxation  **by  ordinances  for  city  pur- 
poses," and  such  kind  of  taxation  only. 

"For  city  purposes,"  means  the  various  pur- 
poses mentioned  and  included  in  the  annual 
tax  rate. 

Pennsylvania  B.  Co.  v.  PitUburgh,  104  Pa. 
522;  Lehigh  Coal  A  N  Co.  v.  Northampton 
County,  8  Watts  &  8.  337. 

Inability  to  enforce  the  lien  is  a  sufficient 
reason  why  it  should  not  be  declared. 

Philadelphia  v.  Philadelphia,  W.  d  B.  B.  Co. 
83  Pa.  41;  Be  Opening  of  Berks  Street,  12"  W. 
N.  C.  10;  Re  Center  Street,  115  Pa.  247;  Be 
Chestnut  Avenue,  3  Phila.  265;  Philadelphia  d 
B.  T.  B.  Co.'s  Appeal,  1  Super.  Ct.  (Pa.)  63. 

If  the  lien  in  the  case  now  before  the  court 
can  be  sustained,  of  course  the  property  liened 
ought  to  be  able  to  be  sold  and  title  passed  to 
the  purchaser,  but  that  cannot  be. 

The  property  and  franchises  of  a  corpora- 
tion cannot  be  sold  piecemeal  under  execu- 
tions. 

Graham  v.  Pennsylvania  d  0.  Canal  Co. 
SF\it8h.Ml;  Susquehanna  Canal  Co.y.Bonham, 
9  Watts  &  S.  27,  42  Am.  Dec.  315;  Bayard's 
Appeal,  72  Pa.  453;  Longstreth  v.  Philadelphia 
d  B,  B.  Co.  11  W.  N.  C.  309;  Com.  v.  Susque-^ 
hanna  d  D.  B.  B.  Co.  122  Pa.  306.  1  L.  R.  A. 
225. 

Lands  necessary  for  the  enjoyment  and  ex- 
ercise of  a  corporate  franchise  arc  parts  of  it, 
and  cannot  be  levied  on  apart  from  it. 

Plymouth  R  Co.  v.  ColweU,  39  Pa.  887,  80 
Am.  Dec.  526;  Shamokin  Valley  B.  Co.  v.  Liver- 
more,  47  Pa.  465,  86  Am.  Dec.  552. 

A  railroad  with  its  right  of  way,  enbank- 
ments,  excavations,  iron  rails,  switches,  de- 
pots, engine  house,  etc.,  is,  in  a  certain  sense 
an  entirety,  extending  from  one  terminus  to 
the  other. 

Dubuque  v.  Chicago,  D.  d  M.  B.  Co.  47 
Iowa,  202;  Elizabethtown  d  P.  B.  Co.  v. 
Elizabethtoton,  12  Bush,  238;  Porter  v.  Bock- 
ford,  B.  L  d  St.  L.  B.  Go.  76  111.  584. 

Mr.  John  M.  Ridin^^s  for  appellee. 

Dean,  J.,  delivered  the  opinion  of  the  court: 
The  defendant  is  the  owner  of  a  large  lot  of 
ground  in  the  city  of  Philadelphia,  fronting  on 
Richmond  street  about  1,547  feet,  and  extend- 
ing back  to  the  port  warden's  line  on  the  Del- 
aware river.  Against  this  property  the  city 
filed  a  municipal  lien  for  part  of  the  cost  of 
constructing  a  sewer  on  Richmond  street,  be- 
tween Cumberland  and  William  streets.  Scire 
facias  was  issued  on  the  lien, to  which  defendant 
made  affidavit  of  defense,  of  which  this  is  the 
material  averment:  "The  said  large  lot  of 
ground  is  entirely  and  exclusively  used  as  the 
tide- water  coal  and  iron  ore  terminal  of  the 
Philadelphia  &  Reading  Railroad  Company. 
As  appears  by  the  said  plan,  which  is  an  ac- 
curate representation  of  the  place,  it  is  covered 
throughout  with  a  great  number  of  diverging 
railroad  tracks,  the  said  main  line  entering  the 
property  near  Somerset  street,  and  spreading 
out  and  running  to  the  ends  of  the  wharves, 
some  twenty  in  number,  whereby  coal  is  ship- 
ped into  vessels  for  export,  and  iron  ore  is  re- 
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ceived  from  vessels  bringing  the  same  here,  and 
loaded  into  the  cars  for  ioland  transportation. 
Engines  traverse  all  the  tracks  as  upon  other 
parts  of  the  railroad.  The  said  lot  of  ground 
is  an  absolutely  tiecessary  part  of  the  railroad 
of  the  said  company."  There  was  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of 
defense,  which  the  court  below,  in  opinion 
filed  (4  Pa.  Dist.  R.  458),  made  absolute,  and  de- 
fendant appeals. 

It  was  decided  that  the  roadbed  of  a  railroad 
is  not,  as  land,  subject  to  general  taxation,  nor 
to  special  assessments  for  city  improvements, 
in  Philadelphia  v.  Pheladelphia,  W.  d  B.  R.  Co. 
88  Pa.  41.  This  case  was  decided  in  1856,  but 
not 'reported  and  published  until  1859,  so  that 
the  act  of  April  21,  1858  (P.  L.  885),  could  not 
have  been  before  the  court  The  facts  of  the 
case  show  that  it  was  a  scire  facias  on  a  mu- 
nicipal lien  for  paving  alone  the  railroad, 
which  occupied  a  strip  of  land  2,046  feet  long 
by  47  feet  wide.  The  court  below  says:  *'  The 
smgle  question  is  whether  the  remedy  by  scire 
facias  on  the  claim  filed  can  be  enforced  against 
a  corporate  body  clothed  with  the  usual  rail- 
way franchise.  The  process  which  the  plain- 
tiff seeks  to  use  is  directed  wholly  against  the 
soil  of  the  railway,  together  with  the  structure 
of  the  railway  itself;  and,  upon  a  judgment 
upon  it  for  the  plaintiff,  this  corpvs  may  be 
,  sold  under  a  levari  facias  to  the  highest  bidder 
at  a  sheriff's  sale.  To  authorize  this  would  be 
to  infiict  a  serious  public  evil:  and  this,  too, 
without  the  pretext  of  a  benefit  having  been 
received  by  the  company,  by  reason  of  the  pav- 
ing of  the  public  highway  contiguous  to  the 
railroad."  The  court  then  cites  a  number  of 
cases  in  this  state,  which  hold  that  certain  kinds 
of  real  estate  cannot  be  taken  away  from  the 
company  by  sale  under  the  ordinary  forms  of 
adverse  process;  that,  even  conceding  the  rail- 
road company  might  be  charged  in  some  mode 
of  proceeding  with  the  cost  of  paving,  the  pro- 
ceeding by  scire  facias  and  levari  facias  was  not 
the  proper  one,  because  directed  against  the 
roadbed.  The  judgment  was  affirmed  in  this 
court  for  two  reasons,  in  substance  the  same  as 
those  given  by  the  court  below:  (1)  The  claim 
had  no  foundation  in  the  letter  or  spirit  of  the 
law,  (2)  The  form  of  the  remedy  was  one  which 
was  inapplicable  as  against  a  corporation  oper- 
ating a  public  highway,  because  it  would  de- 
stroy that  in  which  the  public  had  an  interest. 
The  decisions  of  the  court  below  and  this  court 
are  based  mainly  on  the  absence  of  statutory 
authority  to  seize  and  sell,  for  assessments,  the 
roadbed  of  a  railroad  company  as  land;  and  rea- 
sons of  more  or  less  force  are  given  why  the  ab- 
sence of  such  authority  is  wise.  While  the  facts 
in  this  case  show  the  decision  was  eminently 
just,  for  the  sale  sought  to  be  enforced  by  a  levari 
facias  was  of  a  strip  of  land  only  47  feet  wide,  on 
which  was  the  actual  structure  of  the  railroad, 
yet  the  cases  decided  up  to  that  time  show  the 
exemption  of  property  from  taxation,  on 
the  plea  that  it  was  an  indispensable  part  of  the 
corporate  franchise,  had  reached  a  point  which, 
in  the  legislative  mind,  was  no  longer  tolerable. 
Water  stations,  depots,  toll  houses,  reservoirs, 
houses  and  gardens  of  lock  tenders  and  col- 
lectors, engines,  and  machinery  for  raising  cars 
up  planes,  collectors'  and  engineers'  offices,  all 
were  exempt  on  the  ground  that  they  were 
84  L.  R.  A. 


indispensable  to  the  exercise  of  the  franchise. 
As  noticed,  this  last  decision  was  in  1856,  but 
then  came  the  act  of  April  21, 1858,  which  con- 
tains this  provision:  ''The  offices,  depots,  car 
houses,  and  other  real  property  of  railroad  cor- 
porations situated  in  said  city  (Philadelphia), 
the  superstructure  of  the  road  and  water  sta- 
tions only  excepted,  are  and  hereafter  shall  be 
subject  to  taxation  by  ordinances  for  city  pur- 
poses." From  its  plain  words,  this  was  not 
an  act  defining  what  amount  or  what  charac- 
ter of  taxes  might  be  impost  on  corporate 
property,  but  an  act  declaring  what  property 
thereafter  should  not  be  exempt,  and  what 
should  be,  from  taxation.  It  brought  again 
within  the  taxing  power  a  very  large  amount  of 
property,  which  under  the  former  decisions  of 
this  court  had  escaped.  And  it  declared  in  ex- 
plicit terms  that  the  superstructure  and  water 
stations  should  be  exempt.  Although  the  word 
* 'superstructure"  might,  in  present  railway  en- 
gineering phraseology,  be  limited  to  sleepers, 
rails,  and  fastenings  (see  Superstructure,  Cen- 
tury Dictionary),  yet  we  have  no  doubt  that 
the  legislature  of  that  day,  adopting  the 
ordinary  meaning  of  the  word,  intended  by  it 
the  roadbed,  with  whatever  had  been  con- 
structed upon  it.  Except  this  and  water  sta- 
tions, railroad  real  estate  should  be  subject  to 
taxation. 

But  it  is  argued  that  the  words  "subject  to 
taxation  by  ordinances  for  city  purposes" 
only  mean  taxation  for  ordinanr  revenue, 
and  give  no  authorltv  to  assess  for  munici- 
pal improvements.  Under  the  authorities  the 
word  "taxation"  does  not  always  indicate 
a  power  of  assessments  for  local  improve- 
ments. The  purpose  as  well  as  the  language 
of  the  act  may  exclude  such  power.  But 
this  act  plainly  includes  the  power.  The 
purpose,  as  declared  in  the  preamble,  is  the 
equalization  of  the  public  burden.  The  bur- 
den, under  the  decisions,  had  not  been  there- 
tofore shared  equallv,  if  the  landowner  for 
1,500  feet  of  a  large  lot  on  one  side  of  Rich- 
mond street  escaped  assessments  for  municipal 
improvements,  while  the  lotowners  on  the 
opposite  side  paid  the  whole.  The  inten- 
tion was  inequality  should  be  remedied. 
How?  By  conferring  power  to  tax  it  by  "or- 
dinances for  city  purposes."  The  construc- 
tion of  the  sewer  is  a  city  purpose.  There- 
fore the  power  to  assess  for  payment  of  the 
cost  of  it,  theretofore  limited,  is  thereafter 
almost  unrestricted.  The  power  conferred  is 
intended  to  be  ample  that  the  evil  before  ex- 
isting because  of  want  of  it  should  be  rem- 
edied. We  are  of  opinion  that  this  act  con- 
ferred fully  on  th^  city  the  power  here  claimed, 
to  assess,  by  ordinance,  railroad  real  estate  for 
local  improvements. 

The  Junction  Railroad  Case,  88  Pa.  428,  fol- 
lowing Philadelphia  v.  Philadelphia,  W,  dt  B. 
R.  Co.  9vpra,  declares  the  roadbed  exempt, 
but  recognizes  the  well-marked  distinction 
made  by  the  act  of  1858  between  the  roadbed 
and  other  real  estate  of  the  company.  The 
claim  in  the  Junction  Railroad  Case  waa 
filed  against  the  strip  of  land  constituting  the 
roadbed,  and  on  that  ground  was  not  sustained. 
Nor  can  the  roadbed  here  be  made  subject  to 
this  lien.  Just  what  portion  of  this  land  is 
subject  to  lien  for  this  assessment  we  do  not 
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•decide.  Clearlv  a  large  part  of  it  is  not  road- 
bed. The  affldavit  and  map  filed  show  a  large 
part  of  the  land  is  a  coai  yard  or  terminal. 
Defendant,  by  its  act  of  incorporation,  is  au- 
thorized to  appropriate  for  roadbed  a  strip 
of  land  4  rods  or  66  feet  wide.  In  addition 
it  can  appropriate  land  for  sidings  and  turn- 
outs for  the  speedy  and  safe  passage  of  its 
cars.  Land  so  taken  would  .properly  be 
termed  "roadbed"  and  be  exempt  from  taxa- 
tion. But  a  tract  of  land  1,500  feet  wide,  ex- 
tending from  Richmond  street  to  the  river, 
used  as  a  coal  and  ore  terminal,  is  not  a  road- 
bed, any  more  than  the  private  coal  yards  in 
the  city,  where,  by  turnouts  and  sidings  the 
company  dumps  coal,  are  parts  of  the  roadbed. 
All  are  appurtenant  to  the  business  of  the  road, 
but  are  not  an  integral  part  of  it  in  conducting 
its  business  as  a  carrier.  If  it  did  not  provide 
these  terminal  facilities,  private  individuals, 
with  a  view  to  profit,  would.  The  complete 
<x)ntrol  of  such  a  yard  by  the  company,  doubt- 
less, adds  to  the  efficiency  and  economy  of 
shipment  and  delivery  after  the  coal  is  carried 
between  point  of  consignment  and  destination, 
.and  the  company  may  properly  own  and  con- 
trol the  land  as  a  stimulant  to  its  business;  but, 
if  it  chooses  to  do  so,  it  must  pay  municipal 
assessments,  as  other  real-estate  owners. 
While  we  can,  from  this  record,  determine 
that  a  large  part  of  this  1,500  feet  is  not 
foadbed,  we  cannot  say  just  how  much  is. 
But  that  fact  prevents  not  the  entry  of  judg- 
ment. The  plaintiff  has  a  lien  on  the  land 
dn  excess  of  that  not  subject  to  municipal 
.assessment.  A  sale  of  the  land  passes  to  the 
purchaser  nothing  the  lien  does  not  bind.  He 
takes  it  subject  to  defendant's  easement.  In 
Be  Howard  Street,  142  Pa.  601,  our  Brother 
Mitchell,  in  passing  on  the  constitutionalit}'  of 
this  act  of  1858,  to  the  apportionment  of  benefits 
and  damages,  suggests  that  serious  difiSculties 
mav  arise  from  lack  of  provision  for  collection 
and  distribution;  but  he  says  none  of  them 
arise  in  that  case,  and  they  may  never  arise. 
A  similar  question  was  raised  in  He  Opening 
of  Berks  Street,  12  W.  N.  C.  10,  where  the 
•court  says  it  is  something  with  which  it  has 
nothing  to  do.  The  same  argument  is  pre- 
sented here;  that  is,  the  insumciencv  of  the 
process  to  enforce  the  judgment,  we  might 
pass  the  question,  as  was  done  in  the  other 
•cases,  as  one  which  could  only  arise  when 
the  writ  was  issued  on  the  judgment.  But 
the  difficulties  presented  in  the  cases  cited, 
,  which  were  to  assess  and  apportion  damages 
and  benefits  caused  by  the  opening  of  streets, 
do  not  appear  here.  The  city  has  its  judg- 
ment in  rem  against  land  on  which  defendant 
had,  under  the  law,  before  the  filing  of  the 
municipal  lien,  a  visible  notorious  easement  or 
right  of  way  to  the  extent  of  its  roadbed.  No 
adverse  process  could  disturb  it  in  the  enjoy- 
ment of  this  easement,  for,  as  is  held  in  Sus- 
quehanna Canal  Co.  v.  Bonham,  0  Watts  & 
S.  27,  42  Am.  Dec.  815,  and  the  many 
•cases  following  it,  "the  franchises  and 
corporate  rights  of  a  company,  and  the 
means  vested  in  them  which  are  nec- 
•essary  to  the  existence  and  maintenance  of 
the  object  for  which  they  were  created,  are 
incapable  of  being  granted  away  and  trans- 
ferred by  any  act  of  the  company  itself  or 
<34L.R.  A. 


by  any  adverse  process  against  it. '  The 
roadbed  running  to  the  river  through  this 
yard,  made  necessary  to  the  existence  of  the 
road  as  a  common  carrier,  cannot  be  taken 
from  it  by  a  proceeding  in  rem  against  the 
yard.  The  purchaser  takes  subject  to  the 
easement,  just  as  the  purchaser  of  land  at  sale 
under  a  mortgage  takes  subject  to  an  open, 
visible  easement  antedating  the  mortgage. 
The  argument  of  appellant's  counsel,  although 
a  most  able  one,  does  not  treat  the  act  of  18^ 
as  the  undoubted  law  on  which  the  case  turns. 
We  are  clearlv  of  the  opinion  that  the  city's 
claim  is  sustained  by  this  act;  that  it,  in  effect, 
negatived  a  large  number  of  the  decisions  of 
thu  court  announced  before  its  passage,  in 
view  of  the  statutes  on  this  subject  then  ex- 
isting. Since  1858,  what  land  held  by  railroads 
in  Philadelphia  shall  be  assessed  for  munici- 
pal improvements  is  no  longer  a  judicial  ques- 
tion. The  statute  has- answered  it  in  unmis- 
takable terms. 
The  judgment  is  affirmed, 

Mitchell,  J.,  dissenting: 

It  is  conceded  that  the  roadbed  or  other  part 
of  the  property  esseutial  to  the  franchise  is  not 
subject  to  taxation  or  municipal  charges,  while 

Sroperty  merely  convenient  may  be.  The  afll- 
avits  io  these  cases  raise  questions  of  fact  as 
to  which  class  the  premises  liened  belong  to, 
and  I  would  send  the  cases  to  a  jury  to  settle 
these  questions  before  judgment,  and  not  leave 
them  to  future  contest  as  suggested  in  the 
opinion  of  the  court. 


J.  F.  WHITE  et  al. 


City  of  MEADVILLE  et  al. 

(yn  Pa.  648.) 

A  municipal  corporation  which  hmm  con- 
tracted with  a  private  corporation  for 
a  crater  supply  as  authorized  by  the  act  of 
May  28,  1874,  oaooot  subsequently  prooeed  to 
erect  a  plant  of  its  own,  as  it  is  authoriBed  to  do 
by  another  section  of  the  act,  but  in  case  it 
wishes  to  own  a  waterworks  plant  it  must  pro- 
oeed, under  9  fiO  of  the  act,  to  acquire  the  one  be- 
lODflrinff  to  the  other  contracting  party. 

(Octobers,  1898.) 

EXCEPTIONS  to  rulines  of  a  referee  in  a 
proceeding  to  enjoin  defendants  from  car- 
rying out  contracts  for  the  erection  of  water- 
works.   Sustained. 

The  facts  are  stated  in  the»opinion. 

Messrs.  Carl  I.  Heydriek  and  C.  Hey- 
drick  for  plaintiffs. 

Messrs.  Arthur  L.  Bates,  City  Solicitor, 
Samuel  Guatine  Thompson,  George 
W.  Haskins,  Thomas  Roddy,  and  John 
0«  MeCIintoek,  for  defendants: 

The  municipal  legislation  on  the  subject  of 
waterworks,  as  on  other  subjects,  is  vested  in 
the  municipal  authorities  and  subject  to  their 
discretion,  under  the  law,  and  the  action  of  the 

Note.— For  a  somewhat  similar  case  decided  dif- 
ferently, see  Re  Brooklyn  (N.  Y.)  d6L.  R.  A.  270. 
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city  authorities  in  this  case  is  not  an  abuse  of 
power. 

Lehigh  Water  Co.'s  Appeal,  102  Pa.  615;  He 
Milhale,  162  Pa.  874;  Luzerne  Water  Co.  v. 
Toby  Creek  Water  Co,  148  Pa.  568. 

When  a  statute  prescribes  for  a  municipal 
corporation  a  specific  mode  of  contracting  that 
mode  must  be  strictly  observed,  nor  can  the 
city  officials  bind  it  to  any  greater  extent  or  in 
any  different  manner. 

Leatentcorth  Y.Norton,  1  Kan,  4S2; Bhinelan- 
der  V.  New  York,  24  How.  Pr.  304;  Lafayette 
V.  Cox,  5  Ind.  39;  McCraeken  v.  San  Frandhco, 
16  Cal.  620;  Fanneri^Loan  <fc  T.  Co,  v.  Carroll, 
5  Barb.  649;  Head  v.  Providence  Ins,  Co.  6  U. 
8.  2  Cranch,  127,  2  L.  ed.  229;  Bank  of  United 
States  V.  Dandridge,  25  U.  S.  12  Wheat.  64,  6 
L.  ed.  562;  Zottman  v.  San  Francisco,  20  Cal. 
102,  81  Am.  Dec.  96;  Nicolson  Pav.  Co.  v. 
Painter,  35  Cal.  705;  Police  Jury  v.  Britton, 
82  U.  S.  15  Wall.  566,  21  L.  ed.  251;  Shawnee 
County  Ccmr%.  v.  Carter,  2  Kan.  115. 

Where,  as  is  sometimes  the  case,  the  mode 
of  contracting  is  specially  and  plainly  pre- 
scribed and  limited,  that  mode  is  exclusive  and 
must  be  pursued  or  the  contract  will  not  bind 
the  corporation. 

Dill.  Mun.  Corp.  ^  878;  Head  v.  Promdenee 
Ins.  Co.  6  U.  8.  2  Cranch,  128,  2  L.  ed.  230; 
Meadville's  Appeals  (Va.)  5  Atl.  780;  Fuller  y. 
Seranton,  18  W.  N.  C.  1S\  Addis  y.  Pittsburgh, 
85  Pa.  879. 

This  case  is  not  one  of  the  water  company 
against  the  city,  but  of  a  taxpayer  against  the 
city,  on  the  ground  that  he  is  a  taxpayer.  Such 
taxpayer  has  no  right  to  raise  the  question  of 
the  equities,  if  any,  between  the  Meadville 
Water  Company  and  the  city. 

If  the  corporation  act  confers  exclusive'priv- 
ileges  the  act  of  1889 repeals  it  to  the  extent  of 
such  privileges. 

Luzerne  Water  Co,  v.  Toby  Creek^  Water  Co, 
supra, 

A  grant  of  exclusive  privileges  is  not  favored 
by  the  law,  and  must  be  construed  strictly. 

Freeport  Waterworks  Co,  v.  Prager,  129  Pa. 
605. 

When  the  alleged  contract  was  attempted  to 
be  made,  Novemoer,  1874,  with  the  Meadville 
Water  Company,  there  was  no  legislative  au- 
thority empowering  the  city  to  furnish  water 
by  a  * 'contract  with,  or  authorizing  any  person 
company,  or  association  to  erect  waterworks,* 
as  the  act  of  April  23, 1874.  did  not  apply.  The 
city  could  make  a  contract  for  the  supplv  of 
water,  but  the  authority  to  delegate  and  by 
detection  exhaust  its  power  did  not  exist  un 
der  the  act. 

This  power,  being  legislative  and  therefore 
discretionary,  cannot  be  controlled  by  the 
courts  or  surrendered  or  bargained  away. 

25  Am.  &  Eng.  Enc.  Law,  p.  1048;  State, 
Dvrant,  v.  Jersey  City,  25  N.  J.  L.  809;  State, 
Toionsend  v.  Jersey  City,  26  N.  J.  L.  444. 

A  municipal  corporation  cannot  devest  itself 
of  the  legislative  discretion  conferred  upon  it 
by  law;  it  cannot  surrender  it  by  contract  nor 
bind  itself  not  to  exercise  it  whenever  it  may 
become  necessary. 

Brick  Presby,  Churdt  v.  Neto  York,  5  Cow. 
540;  15  Am.  &  Eng.  Enc.  Law,  p.  1045;  Dill. 
Mun.  Corp.  4th  ed.  1^94,  97;  Branson  v. 
fi4  L.  R.  A. 


Philadelphia,  47  Pa.   829;  Johnwn  v.  Phila- 
delphia, mi^a,  445. 

This  power  being  legislative,  the  corporate- 
authorities  in  the  exercise  of  their  discretion 
are  not  subject  to  judicial  control. 

Howard's  Appeal,  162  Pa.  874;  Dts  Moines 
Qas  Co,  V.  Des  Moines,  44  Iowa,  505,  24  Am. 
Rep.  756;  GaU  v.  Kalamazoo,  28  Mich.  844,  9 
Am.  Rep.  80. 

The  councils  had  no  power  to  grant  exclu- 
sive privileges,  and  if  they  had  so  granted 
them  they  had  the  right  to  revoke  them. 

Meadville  Fuel  Qas  Co.*s  Appeal  (Pa.) 4  All. 
786. 

Dean,  J. ,  delivered  the  opinion  of  the  court : 
The  city  of  Meadville  was  incorporated  by 
act  of  Februaiy  15,  1866.  and  supplements  of 
March  28  and  April  6, 1870.  Its  municipal 
powers  and  privileges  are  also  regulated  by  the 
general  act  of  May  28,  1874,  for  government 
of  cities  of  the  third  class.  Before  the  adop- 
tion of  the  present  Constitution,  its  debt  ex- 
ceeded 2  per  cent  of  the  assessed  value  of  it» 
taxable  property.  On  16lh  of  December,  1878, 
an  election  was  held  to  determine  whether  the 
city  should  construct  municipal  waterworks  to 
supply  the  inhabitants  with  water.  The  vote 
was  177  for,  and  519  ai?ainst,  the  proposition. 
Then,  August  5,  lb74,  the  mayor  was  author- 
ized by  councils  to  appoint  a  committee  to  con- 
fer with  citizens  on  the  subject  of  a  supply  of 
water,  and  the  committee  was  appointed.  No 
written  report  seems  to  have  been  made,  but 
on  the  12th  of  August,  following,  it  was  re- 
solved by  councils  that  the  proposition  of  Dick 
&  Gill  and  others  be  accepted.  Then  on  Oc- 
tober 28,  1874,  a  committee  of  councils  and  the 
mayor  were  authorized  to  contract  for  the  con- 
struction of  such  works  with  the  Meadville 
Water  Company  as  soon  as  the  company  was 
duly  incorporated.  Articles  of  association 
were  then  entered  into  by  100  citizens  and  tax- 
payers for  the  formation  of  the  company,  which 
was  duly  chartered  October  80,  1874;  and  on 
November  7  a  contract  was  signed  by  the 
mayor,  for  the  city,  attested  by  the  clerk  and 
by  the  proper  officers  of  the  company.  This 
contract  provided  for  a  supply  of  water  for  all 
city  purposes,  in  pursuance  of  the  authority 
conferred  by  their  charter  to  supply  the  public, 
and,  further,  that  connections  wiUi  the  water 
mains  should  he  made  on  all  the  streets,  for 
hydrants,  public  buildings,  markets,  fountains, 
etc. ;  such  connections  to  be  designated  by  the 
city.  The  grades  of  all  streets,  lanes,  and  al- 
leys where  water  mains  should  be  laid  were  to 
be  furnished  by  the  city,  which  should  grant 
the  right  of  way  through  all  such  streets,  lanes, 
and  alleys.  For  furnishing  water  for  citv  pur- 
poses, the  company  was  to  he  paid  $6,000  an- 
nually. The  contract  was  to  continue  ten  years, 
and  then  for  another  ten  years,  with  some 
change  of  compensation  fortfre  hydrants.  The- 
company  then  proceeded  with  the  construction 
of  its  works,  and  completed  the  same  at  a  cost 
of  about  $185,000.  The  city  made  annual  ap- 
propriations to  pay  for  the  water  furnished  for- 
city  purposes  up  until  1898,  when  further  pay- 
ment was  refused  on  the  ground  that  the  orig- 
inal contract  was  invalid  for  want  of  proper- 
ordinance  authorizing  the  same. 
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On  September  21,  1894,  city  councils  passed 
an  ordinance  that  $75,000  of  city  bonds  should 
be  issued  for  purpose  of  constructing  new  mu- 
nicipal waterworks.  Notice  was  then  given  of 
an  election  for  the  proposed  increase  of  debt, 
in  which  it  was  stated  that  the  assessed  valua- 
tion of  the  city  was  $2,030,000,  and  the  ex- 
isting debt  $61,500;  that  the  proposed  increase 
of  debt  for  the  construction  of  the  waterworks 
was  3.7  per  cent.  The  majority  of  the  voters 
favored  the  increase  of  debt.  Councils  then,  on 
March  11,  1895,  adopted  this  ordinance:  "That 
a  system  of  waterworks  be  built  and  erected 
for  the  use  of  the  city  of  Meadville  for  the 
purpose  of  supplying  said  city  with  water,  and 
such  persons  and  corporations  as  may  desire  the 
same;  to  be  made  and  completed  in  accordance 
with  the  plans  to  be  provided  by  the  civil  en- 
gineer of  the  city."  The  city  engineer  pre- 
pared plans  for  the  new  works, embracing  about 
22  miles  of  mains  to  be  put  down  on  the  streets 
and  alleys  of  the  city,  reaching  for  the  most 
part  all  the  consumers  of  water  supplied  by  the 
old  company.  Further,  the  city  entered  into  a 
contract  with  Chandley  Bros.  &  Co.  for  the 
construction  of  the  works  in  accordance  with 
the  plans  of  the  city  engineer;  the  price  to  be 
paia  beine  $104,723,  not  including  cost  of  land 
for  pumpmg  station,  water  wells,  reservoir,  or 
right  01  way  through  private  land.  These 
plidntiifs  then  filed  this  bill  to  restrain  the  city 
from  carrying  out  the  contract,  they  averring 
in  said  bill  (1)  illegality  and  irregularity  of  the 
election  for  increase  of  debt;  (2)  that  the  pro- 
posed increase  of  debt  exceeded  the  constitu- 
tional limit  of  municipal  indebtedness;  (8)  that 
the  construction  of  municipal  works,  in  view  of 
the  contract  obligations  of  the  city  with  the 
Meadville  Water  Company,  was  without  au- 
thority  of  law,  and,  even  if  the  power  existed, 
the  proposed  exercise  of  it  was  a  gross  abuse 
of  the  power.  The  city  filed  an  answer  deny- 
ing all  the  material  averments  of  p1ainti£Ps' 
bill,  and  conclusions  of  law  therefrom,  and 
further  afiSrmatively  alleging  that  the  original 
contract  was  invalid,  not  being  authorized  by 
proper  ordinance,  and  therefore  was  not  bind- 
ing upon  the  city.  By  agreement  of  the  par- 
ties, Theodore  Lamb,  Esq.,  was  appointed  ref-. 
eree,  to  report  facts  and  conclusions  of  law. 
He  made  a  report,  and  on  the  facts  concludes 
(1)  that,  although  there  was  no  formal  or- 
dinance authorizing  the  contract,  the  city,  by 
subsequent  distinct,  unequivocal  acts,  running 
through  years,  had  ratified  it,  and  was  legally 
bound  bv  its  terms;  (2)  the  irregularities  at- 
tending the  election  on  the  question  of  increase 
of  indebtedness  were  not  sufficiently  grave  to 
invalidate  it;  (3)  that  the  proposed  increase 
of  indebtedness  by  the  contract  with  Chandley 
Bros.  &  Co.  for  construction,  added  to  the  ex- 
isting bonded  indebtedness  of  the  city,  did  ex- 
ceed 7  per  cent  of  the  taxable  property,  and 
was  therefore  void,  being  in  violation  of  the 
Constitution;  (4)  that  the  city  has  full  power 
to  make  the  contract,  if  the  debt  had  not  ex- 
ceeded the  constitutional  limit.  It  is  therefore 
suggested  that  an  injunction  issue  to  restrain 
the  city  from  further  proceeding  with  the  con- 
struction of  the  municipal  works.  Both  par- 
ties have  filed  exceptions  to  this  decree.  We 
fully  concur  in  the  referee's  finding  of  fact, 
and  approve  all  his  conclusions  of  law,  except 
84  L.  R.  A. 


the  tenth.  This  disposes  of  all  the  exceptions 
on  both  sides  but  the  plaintiffs'  fifth  exception, 
which  is  to  the  referee's  conclusic^  that  the 
city  had  power  to  make  the  new  contract,  not- 
withstanding its  liability  on  the  old  one.  It  is 
perhaps  needless  to  say  that  the  question  raised 
is  not  altogether  free  from  difficulty,  and  we 
might  avoid  passing  upon  it  in  this  particular 
case:  but  the  same  question  is  already  before 
us  in  one  other  case,  and  like  circumstances 
existing  in  perhaps  a  hundred  others,  involving 
millions  of  property,  may  raise  it  in  the  future. 
Therefore  our  plain  duty  is  to  pass  upon  it 
here.  We  have  had  the  aid  of  full  and  able 
argument  on  each  side.  The  full  bench  has 
given  it  prolonged  and  complete  consideration 
in  all  its  aspects,  and  as  a  result  this  judgment 
is  fully  concurred  in  by  every  member  of  the 
court. 

As  before  noted,  the  question  is  raised  bv 
the  referee's  tenth  conclusion  of  law,  as  fol- 
lows: "(10)  In  the  opinion  of  the  referee,  the 
right  of  tbe  city  of  Meadville  to  build  water- 
works is  one  governed  by  legal  considerations 
alone.  Has  the  city  power  to  do  so?  If  so, 
the  works  may  be  constructed,  and  no  equitable 
considerations  can  stay  her  hands.  When  the 
Meadville  Water  Company  constructed  its 
plant,  it  did  so  with  knowledge  that  the  city  had 
the  right  to«construct  waterworks  at  any  time, 
and  it  was  bound  to  know  that  the  city  had 
the  right  to  reconsider  its  determination  not 
to  do  so  at  any  time.  The  building  of  other 
works  may,  and  undoubtedly  will,  seriously 
affect  the  present  company,  but  the  loss  that 
may  occur  is  one  for  which  the  law  allows  no 
compensation.  It  seems  to  me  that  the  cases 
of  Lehigh  Water  Cc's  Appeal:  102  Pa.  515,  and 
Re  MiUmle,  162  Pa,  874,  fully  settle  this  doc- 
trine." 

The  general  borough  act  of  1851,  under 
which  Meadville  first  became  a  municipality, 
gave  authority  to  boroughs  to  "  light  the 
streets,  to  provide  a  supply  of  water  for  the 
use  of  the  inhabitants,  ...  to  make  all 
needful  regulations  for  the  protection  of 
pipes,  lamps,  reservoirs,  and  other  construc- 
tion or  apparatus,  and  to  prevent  the  waste 
of  water  so  supplied."  This  clause  was  re- 
enacted  in  the  city's  special  charter  of  1866, 
with  the  addition  of  authority  to  supply  itself 
with  water  for  fire  purposes.  And  so  the 
authority  continued,  as  the  referee  finds, 
down  to  August  13,  1891,  when,  by  proper 
official  action,  it  accepted  the  provisions  of 
the  act  of  assembly  of  May  23,  1874,  provid- 
ing for  the  organization  and  government  of 
cities  of  the  third  class,  in  which  class  it  took 
its  appropriate  place.  That  act  authorizes 
cities  of  this  class,  in  their  corporate  capacity, 
to  "supply  with  water  the  city  and  such  per- 
sons, partnerships,  and  corporations  therein 
as  may  desire  the  same,  at  such  prices  as 
may  tie  agreed  upon  and  for  that  purpose 
have  at  all  times  the  unrestricted  right  to 
make,  erect,  and  maintain  all  proper  water- 
works, machinery,  buildings,  cisterns,  reser- 
voirs, pipes,  and  conduits  for  the  raising,  re- 
ception, conveyance,  and  distribution  of  water, 
or  to  make  contracts  with,  and  authorize,  any 
person,  company,  or  association  to  erect  all 
proper  waterworks,  machinery,  buildings,  cis- 
terns, reservoirs,   pipes,  and  conduits  for  the- 
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xaisiDff,  reception,  conveyaDce,  and  distribu- 
tion of  water,  and  give  such  persons,  company, 
or  associaliDn  the  exclusive  privilege  of  furn- 
ishing water  as  aforesaid  for  any  length  of 
time  not  exceeding  ten  years. "  The  fl  f  tieth  sec- 
tion of  the  same  act,  in  order  to  effect  the  pow- 
ers thus  given  more  fully,  authorizes  the  pur- 
chase by  the  city,  at  such  price  as  may  be 
agreed  upon,  of  the  rights,  privileges,  andfran- 
•chises  of  any  water  companv  then  in  operation, 
and  thereafter  to  exercise  all  the  powers  of  the 
company  so  purchased.  The  53d  section  con- 
fers on  the  city  the  right  of  eminent  domain, 
and  authorizes  it  to  appropriate  such  land  and 
property  as  may  be  required  in  the  construc- 
tion of  waterworks.  The  corporation  act  of 
April  29,  1874,  gives  to  water  companies  the 
right  to  introduce  into  boroughs  and  cities, 
wherever  they  may  be  located,  a  sufficient 
aupply  of  pure  water;  and,  when  completed, 
its  right  in  the  locality  covered  by  its  works  is 
exclusive,  until,  during  a  period  of  five  years, 
the  company  has  divided  among  its  8l,ockhold- 
ers  a  dividend  equal  to  8  per  cent  upon 
its  capital  stock.  Then  it  is  made  lawful, 
after  twenty  years  from  the  introduction  of  the 
water,  for  the  municipality  to  become  the 
•owner  of  the  waterworks,  by  paying  the  net 
-cost  of  erecting  and  maintaining  the  same, 
with  interest  thereon  at  the  rate  of  10  per  cent 
per  annum,  deducting  from  such  interest,  how- 
■ever,  any  dividends  theretofore  declared. 
Both  acts  were  passed  at  the  same  session  of 
the  legislature,  within  four  weeks  of  each  other. 
They  are  very  elaborate,  apparently  paking 
provision  for  every  contingency  that  occurred 
to  the  legislative  mind  at  the  date  of  their  pas- 
sage; and  clearly,  from  the  proximity  in  dates 
of  their  discussion  and  enactment,  no  provision 
in  the  later  act  was  intended  to  repeal  the  first 
directly  or  by  repugnancy.  In  Smith  v. 
People,  47  N.  i .  830,  is  this  apt  language,  ap- 
plicable to  such  facts:  "Statutes  enacted  at  the 
same  session  of  the  legislature  should  receive  a 
construction,  if  possible,  which  will  give  ef- 
fect to  each.  They  are  within  the  reason  of 
the  rule  governing  the  construction  of  statutes 
dn  pari  materia.  Each  is  8upposed|to  speak  the 
mind  of  the  same  legislature,  and  the  words 
used  in  each  should  be  qualified  and  restricted, 
if  necessary,  in  their  construction  and  effect  so 
-as  to  give  validity  and  effect  to  every  other  act 
passed  at  the  same  session." 

Here,  then,  plainly,  were  two  distinct  meth- 
-ods  by  which  the  municipality  could  supply  its 
citizens  with  water.  By  putting  either  method 
in  operation  the  same  end  was  accomplished; 
that  is,  the  supplying  of  the  citizens  with 
water.  There  is  no  repugnancy  in  the  provi- 
sions of  the  two  acts,  on  the  assumption  that 
one  or  the  other  alone  will  be  adopted  to  effect 
the  purpose.  There  will  be  a  decided  repug- 
nancy in  their  operation  if  both  be  put  at  work 
at  the  same  time  to  effect  that  purpose.  If  any- 
thing  be  manifest,  it  is  that  if  two  water  mains 
be  laid  side  by  side  on  the  same  street,  equally 
accessible  to  the  householder  on  each  side,  con- 
veying double  the  quantity  needed,  with 
double  sets  of  hydrants,  pumping  stations,  of- 
fices, salaries,  and  expenses,  one  or  the  other 
must  be  abandoned.  No  community  will  pay 
double  fqr  any  article  of  necessity  or  luxury. 
If  the  property  holder  must,  by  compulsory 
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taxation,  support  the  municipal  system,  be  will 
not  voluntary  support  the  private  corporation 
system.  Such  a  confiict  of  interests  will  inevi> 
tably  bankrupt  the  system  which  depends 
on  the  voluntary  patronage  of  the  public. 
We  hesitate  to  assume— every  court  is  bound 
to  hesitate  long  before  assumine—that  the  leg- 
islature intends,  by  grants  to  distinct  corpora- 
tions for  public  purposes,  that  there  shall  arise 
such  conflict  in  the  exercise  of  the  franchises  as 
will  result  in  the  practical  destruction  of  prop- 
erty of  an^  citizen  without  compensation,  it 
is  a  cardmal  rule  of  construction,  between 
older  and  younger  grants  of  franchises,  that 
the  sovereign  does  not  intend  that  the  younger 
shall  Infringe  on  the  older;  but  to  assume  that 
these  franchises  can  be  in  existence  and  in  op- 
eration at  the  same  time  is  to  assume  that  the 
commonwealth  has  panted  precisely  the  same 
thing  to  the  municipality  that  it  had  already 
granted  to  the  water  company,  for,  in  a  busi- 
ness view,  the  contemporaneous  exercise  of  the 
franchises  is  impossible.  Therefore,  in  ap- 
proaching the  consideration  of  the  words  of  the 
acts,  the  judicial  mind,  at  the  start,  must  in- 
cline against  the  conclusion  of  the  learned  ref- 
eree. Consider,  then,  the  words  of  clause  9  of 
the  20th  section  of  the  act  of  May  28,  1874. 
The  city  is  **to  have  at  all  times  the  exclusive 
right  to  supply  itself  with  water,  and  such 
persons,  partnerships,  and  corporations  at  such 
prices  as  may  be  agreed  upon."  This  is  the 
grant  by  the  commonwealth  of  the  power  or 
authority  to  its  creature,  the  municipality, 
which  without  the  grant  was  helpless,  in  this 
purely  commercial  matter.  It  was  not  an  ex- 
ercise of  governmental  power,  which  would  be 
implied  from  the  mere  creation  of  a  municipal- 
ity. In  Western  Sav.  Fund  Soe.  v.  PhOadel- 
phia,  31  Pa.  185,  this  court,  in  discussing  this 
question,  adopted  this  language:  "As  a  local 
sovereign,  it  [the  city]  had  no  authority  to  en- 
ter into  the  business  of  manufacturing  and 
selling  gas.  for  its  sovereignty  did  not  extend 
to  such  subjects,  any  more  than  it  did  to  al- 
most any  other  manufacture.  It  is  true,  a  mu- 
nicipal corporation  is  not  bound  by  any  en- 
Sagement  which  prevents  a  discbarge  of  the 
uties  imposed  upon  it  by  its  organic  law.  for 
the  plain  reason  that  such  engagements  are  con> 
trary  to  law.  But  when  such  a  corporation 
engages  in  things  not  public  in  their  nature,  it 
acts  as  a  private  individual,  no  longer  legislates, 
but  contracts,  and  is  as  much  bound  by  its  en- 
gagements as  is  a  natural  person.  The  distinc- 
tion between  public  duties  and  private  busi- 
ness is  wide  and  obvious."  Therefore  the 
grant  specifically  of  the  means  by  which  the 
power  may  be  executed  is  given.  It  shall  have 
the  unrestricted  right  to  erect  and  maintain 
proper  waterworks,  machinery,  buildings,  and 
reservoirs,  to  convey  and  distribute  the  water. 
First  is  the  exclusive  power  to  supply  itself, 
and  then  the  powers  incident  to  and  necessary 
to  make  the  first  power  effective.  To  have  grant- 
ed the  right  only  to  supply  itself  would  have 
left  adoubtfulimplication,astowhether  itmight 
erect  its  own  works,  or  should  buy  its  supply 
from  corporation  dealers  in  water.  But  after 
the  grant  of  the  right  to  supply,  and  the  one 
method  of  exercising  the  right,  it  occurs  to  the 
legislative  mind,  as  all  such  grants  are  strictly 
construed,  and  this  prescribe  but  one  method. 
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that  the  city  may  be  shut  up  to  that  one.  The 
legislature,  ouly  twenty-four  days  before,  had 
enacted  that  water  companies  might  be  author- 
ized to  supply  water,  and  should  have  power 
to  erect  and  maintain  all  works  and  machinery 
necessary  and  proper  for  raising  and  introduc- 
ing into  the  town,  borough,  city,  or  district 
where  they  may  be  located  a  sufficient  supply 
of  pure  water.  Here  was  another  kind  of  cor- 
poration than  municipal,  empowered  to  convey 
and  distribute  water  to  cities  and  towns.  The 
city  may  not  desire  to  erect  and  manage 
its  own  waterworks;  may  prefer  to  purchase 
water.  Then  comes  the  grant  of  a  second 
-method  of  supplying  itself  with  water:  *'0r 
to  make  contracts  with  and  authorize  any  per- 
sons, company,  or  association"  to  convey  and 
'distribute  the  water  for  any  length  of  time  not 
exceeding  ten  yeara  The  primary  grant  was 
the  power  to  supply;  the  secondary  one,  the 
grant  of  two  distinct  methods  of  exercising  the 
power,  either  of  which  might  be  adopted. 
There  was  no  grant  of  power  to  put  both 
methods  in  operation  at  the  same  time;  for 
once  the  power  has  been  exercised  to  supply 
■the  city,  by  contract,  through  another  creature 
of  the  same  sovereign,  then  toe  municipal  func- 
tion has  passed  from  the  city,  and  must  be 
performed  by  the  other  contracting  party, 
which  last  has  rights  and  obligations  imposed 
upon  it  by  law,  as  clearly  defined  and  as  ca- 
pable of  enforcement  as  those  of  the  city.  As 
long  as  the  city  keeps  within  the  scope  of  its 
powers  to  bargain,  it  must  stand  by  the  bar- 
gain, the  same  as  an  individual.  We  do  not 
•doubt  that  the  legislature  could,  by  the  act  of 
May  23,  1874.  have  granted  to  the  city  the 
right  to  change  back  and  forth  from  one  method 
oi  supply  to  the  other,  as  whim  or  interest 
might  dictate.  It  is  sufficient  to  say  that  it 
did  not  do  so.  This  view  of  the  scope  of  leg- 
islation on  this  subiect  accords  with  the  known 
facts.  A  municipality,  in  its  beginnings,  is  per- 
haps not  financially  strong,  or  its  debt  may  ap- 
proach the  constitutional  limit  so  closely  that 
It  cannot  borrow.  Nevertheless  the  low  state 
of  its  financial  condition  does  not  render  less 
urgent  the  necessity  of  a  water  supply.  It  can  ob- 
tain it  in  but  one  way, — by  contract  with  those 
who  have  the  money,  and  are  willing  to  invest 
their  private  capital  in  the  construlction  of 
waterworks.  The  legislature  knew  that  capital 
would  not  be  invested  in  such  an  enterprise  if 
In  the  future  it  were  liable  to  confiscation  by 
•competition  with  a  public  enterprise  operated 
from  a  municipal  treasury  capable  of  replen- 
ishment from  the  pocket  of  the  taxpayer. 
That  fact  suggested  clause  7  of  the  corporation 
act.  The  municipality  will  not  be  forever 
poor.  The  time  will  come  when  it  will  be  of 
financial  ability  to  own  and  operate  Its  own 
works.  The  very  fact  of  having  a  supply  of 
water  on  an  investment  of  private  capital  has 
tended  to  stimulate  its  growth,  and  to  largely 
appreciate  the  value  of  taxable  property. 
Therefore,  says  the  legislature:  *'It  shall  be 
lawful  at  any  time  after  twenty  years  from  the 
introduction  of  water  or  gas.  as  the  case  may 
be,  into  any  place  as  aforesaid,  for  the  town, 
borough,  city,  or  district  in  which  the  said 
•company  shall  be  located,  to  become  the 
owners  of  said  works,  and  the  property  of  said 
company,  by  paying  therefor  the  net  cost  of 
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erecting  and  maintaining  the  same,  with  inter- 
est thereon,  at  the  rate  of  10  per  centum  per 
annum,  deducting  from  said  interest  all  divi- 
dends theretofore  declared:  provided,  that 
nothing  in  this  section  contained  shall  author- 
ize a  company  incorporated  under  the  provi- 
sions of  this  act  to  construct  gas  or  waterworks 
within  the  limits  of  any  municipality,  when 
ffas  or  waterworks  shall  have  been  constructed 
by  said  municipality,  without  the  lawful  con- 
sent of  the  corporate  authorities  thereof:  and 
provided  further,  that  the  court  of  common 
pleas  of  the  proper  county  shall  have  jurisdic- 
tion and  power  upon  the  bill  or  petition  of  any 
citizen  using  the  gas  or  water  of  any  of  said 
companies  to  hear,  inquire,  and  determine  as 
to  the  charges  thereof  for  gsa  or  water  so  furn- 
ished, and  to  decree  that  the  said  bill  be  dis- 
missed, or  that  the  charges  shall  be  decreased, 
as  to  the  said  court  may  seem  just  and  equi- 
table, and  to  enforce  obedience  to  their  decrees 
by  the  usual  process.'' 

It  is  correct,  as  argued  by  defendants,  that 
this  clause  is  repealed  by  the  act  of  May  28, 
1889;  but  as  between  these  contracting  parties, 
whose  rights  vested  at  the  date  of  the  contract, 
the  subs^uent  act  could  not  devest  them.  If 
the  act  of  1874  had  provided  that  the  works 
should  be  taken  at  their  actual  value,  and  then 
had  enacted  a  merely  different  form  of  pro- 
cedure to  ascertain  the  value,  the  contract  right 
would  not,  perhaps,  have  been  affected  by  the 
act  of  1889.  But  here  the  value  is  a  fixed  one. — 
the  net  cost,  with  interest  at  10  per  cent  per 
annum,  deducting  dividends.  The  result  is 
one  of  computation .  There  is  no  room  for  dis- 
cretion or  judgment,  which  may  be  exercised 
under  one  form  of  proceeding  as  well  as  an- 
other. Both  the  contracting  parties  must 
be  conclusively  presumed  to  have  had  in 
view  the  law  which  empowered  them  to  con- 
tract, and  which  became  part  of  the  contract. 
At  the  end  of  twenty  years  the  defendants  have 
a  right  to  take  the  works  at  a  price  fixed  by 
the  law,  and  that  is  one  of  computation.  True, 
as  to  the  city,  the  taking  of  the  works  is  only 
permissive.  It  is  not  bound  to  take  them; 
while,  if  the  city  demands,  plaintiffs  are  bound 
to  surrender  them.  But,  if  the  city  does  not 
choose  to  become  the  owner  of  the  works  in 
the  mode  pointed  out  in  the  act,  it  has  no 
power  to  destroy  their  value  by  duplicating 
them  at  the  expense  of  the  taxpayers. 

As  to  the  question  raised  by  clause  8.  we  de- 
cline to  discuss  it,  as  it  has  no  bearing  on  the 
one  before  us.  It  will  be  time  enough  for  that 
when  two  private  corporations  seek  to  exercise 
their  franchises  in  the  city  at  the  same  time. 

The  argument  that  by  this  construction  the 
citizens  are  in  the  power  of  a  private  corpora- 
tioti.  having  the  sole  authority  to  determine 
the  price,  quantity,  and  quality  of  the  water 
supply*  is  completely  answered  by  the  second 
proviso  to  clause  7,  and  subsequent  legislation 
regulating  the  conduct  of  water  companies. 
Brpmer  v.  Butler  Water  Co.  172  Pa.  489;  Com., 
MeConnick,  v.  Russell,  Id.  506.  The  two  cases 
cited  by  the  referee  as  sustaining  his  decision 
{Lefiigh  Water  Co.'s  Appeal,  102  Pa.  515.  and 
Re  Millvale,  162  Pa.  874),  are  in  apparent  con- 
flict with  this  judgment;  and  the  language  of 
the  court,  to  some  extent,  in  both  cases,  would 
lead  to  a  different  conclusion  from  the  one  to 
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which  we  have  come.  The  first  case,  on  its 
facts,  however,  is  not  the  same  as  this.  By  a 
supplement  to  the  act  incorporating  the  bor- 
ough of  Easton,  March  12,  1867,  the  town 
council  was  authorized  to  construct  and  pro- 
vide waterworks,  and  elect  water  commission- 
ers. Then,  by  another  supplement,  April  15 
of  the  same  year,  the  borough  was  authorized 
to  construct  or  purchase  waterworks.  In  this 
case  the  municipality  had  by  these  special  acts, 
with  the  consent  of  the  majority  of  voters,  tbe 
authority  to  erect  its  own  waterworks;  and 
this  special  legislation  constituted  part  of  its 
corporate  power,  antedating  the  present  Con- 
stitution and  the  acts  of  1874.  By  tbe  sched- 
ule to  tbe  Constitution  it  is  declared:  '*A11 
laws  in  force  in  this  commonwealth  at  the  time 
of  the  adoption  of  this  Constitution,  not  incon- 
sistent therewith,  and  all  rights,  actions,  prose- 
cutions and  contracts,  shall  continue  as  if  this 
Constitution  had  not  been  adopted."  It  was 
held  that  the  authority  conferred  by  the  special 
acts  of  1867  was  not  taken  away  by  the  act  of 
1874  giving  the  exclusive  rieht  to  the  water 
company.  When  it  is  noticed  that  the  contro- 
versy turned  on  the  repeal  or  nonrepeal  of  the 
special  acts,  and  whether  the  boroueh  had,  by 
inaction  under  the  special  law,  lost  Its  ri|;ht  to 
construct  municipal  waterworks,  the  distinc- 
tion between  that  case  and  tbe  one  before  us  is 
obvious.  Without  adverting  to  what  was  said 
by  Justice  Paxson  in  delivering  the  opinion, 
and  considering  only  what  was  decided,  there 
is  no  conflict  between  that  case  and  this.  In 
Be  Milhale,  supra,  it  was  assumed  by  all  par- 
ties in  tbe  court  below,  and  by  the  learned 
judge  of  that  court,  that  the  authority  of  the 
municipality  to  violate  its  contract  existed. 
On  the  appeal  the  point  pressed  in  this  case 
was  scarcely  touched  upon  in  the  argument. 
With  the  greatest  reluctance  on  the  part  of 
every  member  of  this  court,  the  decree  of  the 
court  below  was  affirmed.  That  reluctance 
is  expressed  in  no  doubtful  language  by  our 
Brother  Green,  who  delivered  the  opmion.  In 
fact,  it  was  assumed  by  all  counsel  and  both 
courts  that  Lehigh  Water  Co.*s  Appeal,  supra, 
was  decisive  of  the  contention  on  that  point, 
find  |he  case  went  against  the  water  company 
on  other  grounds.  It  was  a  mistake.  We  now 
are  glad  of  the  opportunity  for  correction, — 
especially  so  because  the  example  of  Millvale 
borough  seems  to  have  misled  other  munic- 
ipal corporations  to  adopt  the  same  course 
of  action.  Luzerne  Water  Co.  v.  Toby  Creek 
Water  Co.  148  Pa.  568,  also  cited  by  defend- 
ants, was  a  controversy  between  two  rival 
companies,  and  the  power  of  tbe  municipality 
did  not  come  in  question. 

Therefore  in  this  case  we  are  of  opinion,  for 
the  reasons  given,  that  the  fifth  exception  to 
the  learned  referee's  tenth  conclusion  of  law 
should  be  sustained,  and  it  is  decreed  ac- 
cordingly. Further,  it  is  directed  that  the  said 
defendants  and  each  and  every  of  them,  be 
restrained  by  a  permanent  injunction  from 
entering  into  contract  for  the  construction  of 
waterworks  in  accordance  with  tbe  plans 
prepared  by  the  city  civil  engineer  as  aforesaid. 
It  is  further  ordered  that  defendants  pay  tbe 
costs  of  this  proceeding. 
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!•  Aothority  to  a  street-railway 
paay  to  croos  any  railroad  operated  by 
steam  or  otherwise  does  not  give  power  to  cross 
elsewhere  than  at  points  where  the  railroad  to 
crossed  by  a  street  or  highway  when  other  sec- 
tions of  tbe  street-railway  charter  confine  the 
adoption  of  its  route  to  established  streets  and 
public  highways. 

2.  A  railroad  right  of  way  is  property 
which  tbe  company  may  protect  from  unlawful 
invasion  by  a  street-railroad  company  which 
aeelEs  to  establish  a  crossing  over  it 

8.  Constmetinsf  a  street  railway  on  a 
Tiadoct  100  feet  loog  and  22  feet  high  over  a 
railroad  company ^s  right  of  way,  and  operating 
care  thereon,  are  such  an  Invasion  of  tbe  rigbts 
of  tbe  railroad  company  as  will  entitle  it  to  main- 
tain a  suit  to  restrain  it. 

(October  5, 1898.) 

APPEAL  by  complainant  from  a  decree  of  the 
Court  of  Common  Pleas  for  Cumberland 
County  dismissing  a  bill  filed  to  enjoin  defend- 
ants from  crossing  plaintiff's  right  of  way. 
Reversed. 

Tbe  facts  are  stated  in  the  opinion. 

dilessrs.  Edward  B.  Watts,  W.  F. 
Sadler,  and  John  Hays,  for  appellant: 

There  was  no  right  to  cross  land  held  in  fee. 

Pennsylvania  R.  Co.  v.  Montgomery  County 
Pass.  R.  Co.  167  Pa.  62,  27  L.  R.  A.  766;  Le- 
high Coal  dt  N.  Co.  V.  Inter-County  Street  H, 
Co,  167  Pa.  75. 

The  Northern  Central  Railway  Company 
has  not  only  the  same  rigbt  as  a  private  per- 
son to  be  compensated  for  injury  to  the  land 
held  by  it  in  fee,  which  the  defendant  proposes 
to  cross,  but  it  also  has  such  property  or  owner- 
ship in  its  ri^ht  of  way  as  cannot  be  appropri- 
ated to  public  use  without  its  consent,  unless 
provision  be  made  for  compensation  for  tbe 
damaged  suffered. 

Pennsylvania  8.  V.  R.  Co.  v.  Reading  Paper 
Mills,  149  Pa.  18:  Potts  v.  QuaJ^r  City  EUv. 
R.  Co.  161  Pa.  896;  Pittsburgh.  Ft.  W.  A  C. 
R.  Co.  V.  Peet,  152  Pa.  488,  19  L.  R.  A,  467; 
Pitttburgh  Junction  R.  Co's  Appeal,  122  Pa. 
oil;  Old  Colony  &  F.  R.  Co.  v.  Plytnouth 
County,  14  Gray,  155. 

It  was  improper  to  begin  the  construction  of 
the  defendant's  railway  without  the  consent 
of  all  the  owners  of  laud  through  which  it 
passed  or  which  abutted  on  tbe  roads  over 
which  it  is  proposed  to  build  the  same.  Tbe 
defendant  did  not  have  tbe  consent  of  all  such 
owners. 

Lehigh  Coal  d  N.  Go.  v.  Inter- County  Street 
R.  Co.  supra. 


Note.— For  crossiDg  a  railroad  by  a  street  rail- 
way without  compensation  to  the  railroad  com* 
pany.  see  Ctiicaffo,  B.  ft  Q.  R.  Co.  v.  West  Chicajro 
Street  R.  Co.  (III.)  29  L.  R.  A.  485,  and  »ioff . 
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Me89r$.  A.  G.  Miller  and  J.  W.  Wetsel, 

for  appellees: 

BuildiDg  on  towDship  roads  is  recognized  by 
the  CoDstitutioD. 

Art.  17,  §  9;  Gettysburg  BattUflOd  Amo.  v. 
Gettysburg  Electric  R.  Co.  2  Pa.  Dist.  R.  669; 
Gillette  v.  Chester  d  M.  R.  Go.  Id.  450;  Penn- 
sylmnia  R.  Co.  v.  Montgomery  County  Pass.  R. 
Co.  8  Pa.  Dist  R.  68;  Union  Street  R.  Co.  v. 
HazUton  d  N.  8.  Electric  R.  Co.  164  Pa.  422; 
Plymouth  Tup.  v.  Chestnut  BiUdN.R.  Go,  168 
Pa.  181. 

A  railroad  is  a  highway — a  public  highway — 
and  is  not  held  for  all  purposes  as  private 
property. 

Pittsburgh  d  C.  R.  Co.  v.  Soutfiwest  Penn- 
sylvania R.  Co.  77  Pa.  178. 

The  Constitution  of  the  state  permits  cross- 
ings. 

Const.  1874,  art.  17,  §  1;  Junction  R.  Go.  v. 
Philadelphia,  88  Pa.  42^. 

The  learned  court  properly  said  that  it  was 
not  within  its  province  to  question  the  fran- 
chise granted  by  the  state. 

Turnpike  Go.  v.  Jenkintown  Electric  R.  Co. 
and  Plymonth  Twp.  v.  Chestnut  EiU  A  N.  R. 
Go.  4  Pa.  Dist.  R.  8. 

It  matters  not,  so  far  as  the  right  to  cross 
-steam  railroatls  is  conferred  by  act  May  14, 
1889,  g  18,  whether  the  land  occupied  by  the 
railroad  company  for  railroad  and  track  pur- 
poses is  held  by  easement,  as  it  is  commonly 
called,  or  in  fee  simple.  It  is  the  possession 
for  railroad  purposes,  which  prevails,  and  not 
as  to  bow  the  right  of  possession  was  obtained. 

Junction  R.  Go.  v.  Philadelphia,  supra. 

By  virtue  of  act  May  14,  1889.  g  18,  elec- 
tric railways  may  cross  steam  railroads,  and 
that,  too,  without  compensation,  etc.,  and  the 
said  act  is  constitutionid. 
^Lockhart  v.  Craig  Street  R  Go.  8  Pa.  Co.  Ct. 
470,  189  Pa.  419;  Delaware,  L.  dk  W.  R.  Go.  v. 
WUkesbarre  d  W.  8.  R.  Go.  1  Pa.  Dist.  R.  627. 

This  ri^ht  to  occupy  the  turnpikes  and  cross 
•^team  railroads  is  absolute  by  virtue  of  the  act 
of  1889,  and  if  the  said  railroads  feel  aggrieved, 
or  that  conditions  to  preserve  their  rights  and 
safety  of  the  public  are  necessary,  an  appeal 
can  be  made  to  the  court  under  the  act  of  June 
19,  1871. 

Delaware,  L.  d  W,  R,  Go.  v.  WUkesbarre 
d  W.  8.  R.  Go.  supra;  Pennsylvania  R.  Go.  v. 
Braddock  Electric  R.  Co.  162  Pa.  116. 

The  right  to  cross  another  railway  or  rail- 
road is  expressly  given,  and  prior  consent  is 
not  needed. 

Citizens*  Pass.  R.  Go.  v.  Bast  Harrisburg 
Ptus.  R.  Go.  164  Pa.  274. 

The  court  found  that  appellant  would  not  be 
injured  nor  interfered  with  in  the  operation  of 
its  railroad  by  an  overhead  crossing  as  contem- 
plated, and  therefore  there  was  no  necessity  to 
make  an  order  defining  conditions  under  the 
act  of  1871. 

Delaware,  L.  d  W.  R.  Go.  v.  WUkesbarre  d 
W.  8.  R.  Co.  supra. 

Railways  may  diverge  for  a  short  distance 
where  the  conformation  of  the  service  or  the 
position  of  streams  makes  it  necessary  in  order 
to  avoid  discomfort  or  danger  to  the  traveling 
public. 

Rahn  Twp.  w.  Tamaqua  d  L,  Street  R,  Co. 
167  Pa.  84. 
^  L.  R.  A« 


The  right  of  electric  passenger  railways  in- 
corporated under  the  act  of  1889  to  occupy 
county  roads  with  consent  of  local  authorities 
has  been  recognized. 

Gettysburg  Battlefield  Asso.  v.  Gettysburg 
Electric  R.  Go.  2  Pa.  Dist.  R.  659;  OiUette  v. 
Chester  d  M.  R.  Go.  Id.  460;  Pennsylvania  R. 
Go.  V.  Montgomery  County  Pass.  R.  Co,  8  Pa. 
Dist.  R.  68;  Union  Street  R.  Co.  v.  Hazleton  d 
:N.  8.  Electric  R.  Co.  164  Pa.  422;  Plymouth 
Twp.  V.  Chestnut  EiU  d  N.  R.  Go.  168  Fa.  181. 

Sterrett»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  is  unnecessary  to  consider  all  the  questions 
presented  by  this  record.  Such  of  them  as  are 
worthy  of  notice  have  been  referred  to,  at  least 
'briefly,  by  the  learned  president  of  the  com^ 
mon  pleas  in  his  opinion,  findings  of  fact,  and 
conclusions  of  law  sent  up  with  the  record. 
The  general  and  controlling  question,  however, 
is  whether  a  company  chartered  under  the 
street  railway  act  of  May  14, 1889  (Pub.  Laws, 
211),  has  the  right  to  construct,  maintain,  and 
operate  its  road  across  the  lines  of  a  steam - 
railroad  company,  without  the  consent  and 
against  the  protest  of  the  latter,  at  a  point 
where  its  roadway  is  not  crossed  by  a  public 
highway.  The  answer  to  this  question  must, 
of  course,  be  sought  for  in  the  expressly 
granted  or  necessarily  implied  powers  and 
authority  with  which  the  street-railway  com- 
pany has  been  invested  by  the  law  under  which 
It  was  created,  and  subject  to  which  it  con- 
tinues to  exist.  If  the  right  referred  to  can- 
not be  found  therein,  it  necessarily  follows  that 
the  question  must  be  answered  in  the  negative. 
Section  1  of  the  act  of  1889  provides  '*that  any 
number  of  persons,  not  less  than  five,  may 
form  a  company  for  the  purpose  of  con- 
structing, maintaining,  and  operating  a 
street  railway  on  any  street  or  highway 
upon  which  no  track  is  laid,  or  authorized 
to  be  laid  or  to  be  extended  under  any 
existing  charter,  with  the  privilege  of  so 
much  of  any  street,  used  or  authorized  to  be 
used  under  any  existing  charter,  as  is  hereinafter 
provided,  for  public  use  in  the  conveyance  of 
passengers,  by  any  power  other  than  by  loco- 
moti^;  and  for  that  purpose  may  make  and 
sign  articles  of  association,  in  which  shall  be 
stated  ...  the  streets  and  highways  upon 
which  the  said  railway  is  to  be  laid  and  con- 
structed." etc.  Section  4,  authorizing  exten- 
sions and  branches,  declares  that  "the  act  of  the 
company  authorizing  any  extension  or  branch 
shall  distinctly  name  the  streets  and  highways 
on  which  said  extension  or  branch  is  to  be  laid 
or  constructed."  It  also  provides  that  "no  ex- 
tension or  branch  shall  be  constructed  on  any 
street  or  highway  upon  which  a  track  is  laid 
or  authorized  under  any  existing  charter  ex- 
cept as  hereinafter  provided."  Section  14  au- 
thorizes  the  "use  of  such  portion  of  the  track 
of  any  other  company,  already  laid  down,  as 
may  be  necessary  to  construct  a  circuit  upon  its 
own  road  at  the  end  thereof."  The  length  of 
track  to  be  thus  used  "only  with  the  con- 
sent of  the  local  authorities  of  the  city, borough, 
or  township,  in  no  event,  shall  exceed  600  feet 
of  single  track."  It  also  prescribes  the  mode 
in  which  compensation  for  such  use  shall  be 
made,  etc.    The  next  section  declares:    "No 
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street  passenger  railway  shall  be  constructed 
by  any  company  incorporated  under  this  act 
within  the  limits  of  any  city,  borough,  or 
township  without  the  consent  of  the  local  au- 
thorities thereof,  nor  shall  any  street  railway 
be  incorporated  hereunder  which  shall  not 
have  a  continuous  route  from  the  beginning 
to  the  end,  forming  a  complete  circuit  with  its 
own  track,  excepting  the  500  feet  to  be  used 
under  §  14."  Section  17  authorizes  the  occu- 
pation and  use  of  turnpikes,  not  exceeding  suf- 
ficient width  for  two  tracks,  and  requires  that 
compensation  for  such  use  shall  be  first  made 
to  the  owner  or  owners  of  such  turnpike  or  turn- 
pikes, in  the  mode  prescribed  in  §  14,  aforesaid. 
With  the  exception  of  above-mentioned  re- 
stricted and  qualified  rights  to  use  a  small  sec- 
tion of  another  company's  track  in  forming  a 
circuit,  and  to  occupy  .and  use  longitudinal 
strips  of  turnpikes,  etc.,  street-railway  com- 
panies chartered  under  said  act  are  certainly  not 
in  express  terms  invested  with  any  other  power 
or  authority  in  the  nature  of  eminent  domain. 
Indeed,  the  specific  grant  of  these  qualified 
rights  is  stronglv  indicative  of  legislative  inten- 
tion to  withhold  from  such  companies  every 
other  power  of  eminent  domain.  This  con- 
clusion is  further  fortified  by  the  provisions 
intended  to  restrict  them  to  establish  streets 
and  highways  as  the  location  of  their  main 
lines,  extensions,  and  branches.  As  we  have 
seen,  their  right  to  construct,  maintain,  and 
operate  street  railways  is  specifically  limited  to 
existing  streets  and  highways.  The  names  of 
the  streets  and  highways  selected  by  them 
must  be  stated  in  each  company's  articles  of  as- 
sociation. In  the  recorded  action  of  the  com- 
pany exercising  the  branching  power,  etc.,  au- 
thorized by  the  act,  it  must  also  ''distinctly 
name  the  streets  and  highways  on  which  said 
extension  or  branch  is  to  be  laid  or  constructed." 
In  brief,  in  the  selection  or  adoption  of  the 
route,  either  of  their  main  line  or  of  any  exten- 
sion or  branch  thereof,  they  are  expressly  con- 
fined to  established  streets  or  other  avenues  in 
cities  and  boroughs,  and  to  public  highways  in 
townships,  subject  to  such  further  restrictions, 
even  as  to  them,  as  are  specified  in  the  act. 
Outside  of  and  beyond  the  restricted  power 
and  authority  as  to  selection  and  adoption  of 
a  route,  etc.,  thus  granted,  they  are  not  in- 
■  vested  with  any  other  authority  in  that  regard 
except  such  as  may  be  necessarily  implied. 
Without  ignoring  the  well-settled  rules  appli- 
cable to  the  construction  of  charters,  it  is  im- 
possible to  reach  any  other  conclusion  than 
that  the  legislature,  in  this  carefully  drawn 
and  well- guarded  act,  intended  to  withhold 
from  companies  chartered  thereunder  every- 
thing in  the  nature  of  a  roving  commission 
under  which  they  might  assert  the  right  to  lo- 
cate, construct,  and  operate  street  railroads 
wherever  they  pleased.  It  was  successfully 
contended  in  the  court  below  that  the  author- 
ity given  in  §  18  of  the  act  "to  cross  at  grade 
diagonally  or  transversely,  any  railroad  oper- 
ated by  steam  or  otherwise/'  is  general  in  its 
application,  and  confers  an  unqualified  right 
to  cross  a  steam  railroad  anywhere,  without 
regard  to  whether  there  is  an  established  street 
or  highway  crossing  at  the  same  point  or  not. 
This  is  a  grave  mistake.  As  we  have  seen, 
location,  construction,  and  operation  of  street 
84  L.  R.  A. 


railways  are  authorized  only  on  established 
streets  and  highways.  Section  18  is  evidently 
predicated  of  that  fact,  and  hence  the  author- 
ity therein  granted  is  necessarily  applicable 
only  to  crossmgs  at  points  where  the  railroad  is 
crossed  by  a  street  or  highway.  In  other 
words,  it  refers  only  to  crossing  at  a  point 
where  the  street  or  highway  on  which  the 
street  railway  is  located  crosses  the  steam  rail- 
road. To  hold  otherwise  would  not  only  be 
contrary  to  the  manifest  intention  of  the  legis- 
lature, but  it  would  involve  the  constitution- 
ality of  the  eighteenth  section. 

As  to  the  property  on  which  the  alleged  tres- 
pass was  threatened,  the  learned  trial  judge 
found  that  "at  the  place  of  crossing  plaintiff 
has  a  right  of  way  60  feet  in  width,  and  an 
adjoining  strip  of  land  20  feet  wide,  which 
was  acquired  by  deed;"  and  in  sustaining 
plaintiff  s  eighteenth  and  nineteenth  exceptions 
to  his  previous  rulings  he  further  found  that 
said  20-foot-wide  strip  of  land  owned  by  it  in 
fee,  that  prior  to  filing  the  bill  defendant  com- 
pany attempted  to  cross  plaintiff's  land  and 
right  of  way  at  the  point  in  question,  and  that 
plaintiff  had  reason  to  apprehend  that  such  at- 
tempt was  imminent,  etc. ;  but,  in  view  of  the 
facts,  as  he  found  them,  he  held  as  matter  of 
law  that  plaintiff's  right  of  way  and  owner- 
ship in  fee  of  said  strip  of  land  were  imma- 
terial; that  the  right  to  cross  plaintiff's  rail- 
road, etc.,  at  an  elevation  of  about  22  feet 
above  the  surface  of  its  tracks  was  conferred 
upon  the  Harrisburg  &  Mechanicsburg  Elec- 
tric Railway  Company  by  ^  18  of  the  act.  and 
then  said:  "The  long,  narrow  piece  of  land 
referred  to,  which  is  held  in  fee,  is  essentially 
part  and  parcel  of  the  railroad,  just  as  much 
so  as  the  easement  which  it  adjoins,  and  the 
right  to  cross  it  is  as  clearly  given  as  is  the 
right  to  cross  the  easement."  For  reasons  al- 
ready suggested,  we  think  he  was  clearly 
wrong  in  this.  Aside  from  the  ownership  in 
fee  of  the  20-foot- wide  strip,  the  plaintiff  has  a 
substantial  property  interest  in  its  right  of  way 
which  the  defendant  is  bound  to  respect. 
While  that  interest  cannot  be  called  a  fee,  it  is 
a  species  of  title  that  has  some  of  the  incidents 
of  an  estate  in  land.  As  was  well  said  by  our 
Brother  Mitchell  in  Pennsylvania  8.  V.  A,  Go. 
V.  Beading  Paper  Mills,  149  Pa.  18:  "Such 
title  is  sometimes  called  an  easement,  but  it  is 
a  right  to  exclusive  possession,  to  fence  in,  to 
build  over,  the  whole  surface,  to  raise  and 
maintain  any  appropriate  superstructure,  in- 
cluding necessary  foundations, and  to  deal  with 
it,  within  the  limits  of  railroad  uses,  as  abso- 
lutely and  as  uncontrolled  as  an  owner  in  fee. 
There  was  no  such  easement  at  common  law. 
...  It  would  seem  to  be  rather  a  fee  in  the 
surface,  and  so  much  beneath  as  may  be  neces- 
sary for  support,  though  a  base  or  conditional, 
fee  terminable  on  the  cesser  of  the  use  for  rail- 
road purposes.  But,  whatever  it  may  be 
called,  it  is,  in  substance,  an  interest  in  the 
land  special  and  exclusive  in  its  nature,  and 
which  may  be  the  subject  of  special  injury. 
.  .  .  and  therefore  within  the  rule  which  gov- 
erns the  application  of  equitable  relief." 

There  is  also  manifest  error  in  the  tenth 
finding  of  fact,  viz.:  "So  far  as  the  evidence 
has  disclosed,  the  building  of  defendant's  rail- 
way and  the  running  of  cars  thereon  will  not 
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injure  or  affect  the  operation  of  plaintiff's  rail- 
road, or  inflict  upon  plaintiff  any  actual  dam- 
age. There  will  be  no  increase  of  danger 
from  accident  or  other  cause."  Aside  from 
the  unauthorized  occupation  of  plaintiff's 
property  by  spanning  the  same  with  an 
overhead  bridge  or  viaduct,  100  feet  or  more 
in  length  and  about  22  feet  above  its  tracks,  at 
a  point  where  there  has  never  been  an  over- 
head or  grade  crossing  of  any  kind,  it  is  impos- 
sible to  reach  the  conclusion  that  such  a  super- 
structure, with  electric  cars  running  thereon 
at  frequent  intervals,  will  'not  result  in  a 
greater  or  less  increase  of.danger  to  plaintiff 
company,  its  patrons,  and  employees.  To 
what  extent  the  danger  from  accident  or  other 
cause  would  be  increased  would,  of  course,  de- 
pend very  largely  on  the  degree  of  care  and 
skill  exercised  in  the  construction  and  main- 
tenance of  the  bridge  and  in  the  operation  of 
the  street  railway  thereon;  but  that,  under  the 
most  favorable  circumstances,  there  would  be 
an  appreciable  increase  of  danger,  no  one  can 
doubt 

It  follows  from  what  has  been  said  that 
plaintiff  had  standing  to  resist  the  threatened 
invasion  of  its  rights  by  the  Harrisburg  & 
Mechanicsburg  Electric  railway  Com  pan  v, one 
of  the  defendants,  and,  upon  the  facts  shown 
by  the  pleadings  and  proofs,  it  was  entitled  to 
the  relief  prayed  for. 

The  decree  diimisaing  the  bill  is  accordingly 
reversed,  and  the  perpetual  injunction  specially 
prayed  for  is  now  granted  against  the  Harris- 
burg &  Mechanicsburg  Electric  Railway  Com- 
pany, with  costs  to  be  paid  by  said  company ;  and 
as  to  the  other  defendant  the  bill  is  dismissed. 
It  is  also  ordered  that  the  record  be  remitted 
to  the  court  below  for  further  proceedings  in 
accordance  with  the  opinion  of  this  court. 


William  H.  OAKPORD,  Appt, 

V. 

Samuel  F.  NIXON  et  al, 

an  Pa.  76.) 

1.  One  haTln^  the  lease  of  the  roof  and 
outside  of  a  party  wall  of  a  building 

projectlnfiT  above  the  adJolnlnffbuUdiners  for  the 
purpose  of  advertiaioR  thereon  by  means  of  a 
stereoptioon,  is  not  evicted  by  the  destruction  of 
the  value  of  the  wall  for  advertising  purposes, 
caused  by  tbe  tenant  of  the  adjoining  building, 
without  any  denial  of  the  validity  of  tbe  lease  by 
renting  tbe  roof  of  his  building  with  a  screen 
erected  thereon  to  aootber  advertising  com- 
pany. 
2*  A  lease  of  the  roof  and  outeide  of  a 
partjr  waJl  of  a  bnllding  projecting  above 
the  adjoining  buildings  for  the  purpose  of  adver- 
tising thereon  by  means  of  a  stereopticon  does  not 
become  Invalid  for  failure  of  consideration  be- 
cause tbe  tenant  in  poraesslon  of  the  adjoining 
building,  without  questioning  tbe  validity  of  tbe 
lease,  leases  tbe  roof  of  bis  building  with  a  screen 
erected  thereon  to  anotber  ad vertismg  company, 
by  means  of  which  tbe  value  of  the  wall  for  ad- 
vertising purposes  is  destroyed,  where  the  lease 
contained  no  provision  on  that  point. 


(Ckstober  6, 1806.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  4,  for 
Philadelphia  County  in  favor  of  defendants  in 
an  action  brought  to  recover  rent  alleged  to  be 
due  and  unpaid.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Hessre.  Avery  D.  Harrington  and  J.. 
Alfred  Smith,  for  appellant : 

The  contract  in  suit  is  a  lease,  and  tbe 
amount  stipulated  to  be  paid  as  rent  is  rent. 

2  Bouvier,  Law  Diet.  p.  18;  Taylor,  Land. 
«&  T.  8th  ed.  1261;  Branch  v.  Doane,  17  Conn. 
402;  Davis  v.  Townsend,  10  Barb.  888;  Smith 
V.  Simons,  1  Root,  818.  1  Am.  Dec.  48. 

There  can  be  no  such  thing  as  a  party  wall 
where  the  premises  in  question  and  the  adjoin- 
ing premises  are  owned  by  the  same  person,  as 
in  this  case. 

Finley  v.  Stuebing,  88  Phila.  Leg.  Int.  886; 
Weston  V.  Arnold,  22  Weelf.  Rep.  284,  48  L. 
J,  Ch.  N.  8.  123. 

If  consent  of  the  tenant  of  the  adjoining 
proi>erty  to  the  use  of  the  wall  had  been  ob- 
tained by  the  lessees,  they  would  presumably 
tiave  continued  to  pay  the  rent.  Because  they 
neglected  or  refused  to  do  so,  can  the  defend- 
ants visit  the  result  of  such  neglect  or  refusal 
upon  the  plaintiff,  who  was  in  no  default  what- 
ever, and  refuse  to  pay  the  rent  due  under  the 
contract?  When  one  of  two  parties  to  a  con- 
tract must  suffer,  shall  it  not  be  the  one  who* 
is  in  default? 

8  Addison.  Cont.  *1196. 
'  If  the  thing  promised  be  possible  in  itself,  it 
is  no  excuse  that  the  promisor  became  unable 
to  perform  it  by  causes  beyond  his  own  con- 
trol, for  it  was  his  own  fault  to  run  the  risk  of 
undertaking,  unconditionally,  to  fulfil  a 
promise  when  he  might  have  guarded  himself 
by  the  terms  of  his  contract. 

Pennsylvania  R,  Co,  v.  Beichert,  58  Md.  261; 
Hand  v.  Baynes,  4  Whart.  204.  88  Am.  Dec.  ' 
54;  The  B.  L,  Harriman  v.  Emerick  {''The 
Barriman"),  76  U.  8.  9  Wall  161-171,  19  L. 
ed.  629-682;  Harmony  v.  Bingham,  12  N.  Y. 
99.  62  Am.  Dec.  142:  Jones  v.  United  States. 
96  U.  8.  24-29.  24  L.  ed.  644-646;  Bacon  v. 
Ool>b,  45  111.  47;  Adams  v.  NichoU.  19  Pick. 
275.  81  Am.  Dec.  187;  Barns  v.  Wilson,  lift 
Pa.  808. 

The  doctrine  of  caveat  emptor  applies  to  the 
leasing  of  property,  and  there  is  no  warranty 
that  the  premises  shall  be  fit  for  the  purpose 
for  which  they  are  rented. 

Hvber  v.  Baum,  162  Pa.  626. 

Mr,  James  H.  Shakespeare,  for  appel- 
lees: 

A  lease  is  a  demise  of  lands  or  tenements, 
and  possession  must  accompany  the  lease. 

Wood.  Land.  &  T.  chap.  42,  pp.  798.796-798; 
Taylor,  Land.  &T.248;  Doran  v.  Chase,  2W. 
N.  C.  609:  Briggs  v.  Thompson,  9  Pa.  840. 

Appellants  were  merely  tenants  by  parol 
from  year  to  year,  which  year  expired  August 
15, 1892,  and  at  the  time  of  tbe  execution  of 
the  instrument  sued  upon  they  were  liable  to 
a  three-months  notice  from  their  landlord  to 
vacate  the  said  premises,  29  South  Ninth  street. 
on  August  15,  1892.    Therefore  the  clause  in 


NOTB.— AS  to  eviction,  see  also  Collier  v.  Cowger  i  (S.  D.)  17  L.  R.  A.  275,  and  note;  and  Collins  v.  Lewis 
(Ark.)  6  L.  R.  A.  107,  and  note;  Edmison  v.  Lowry  I  (BUnn.)  19  L.  R.  A.  8S28. 
84L.R.A. 
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the  isstmnieot  soed  upon  proYidiiig  that  if  the 
hni-postiDg  compsDy  heldoTer  it  should  be 
boood  for  another  year  was  Toid  because  ap- 
peUants  could  doi  make  a  contnurt  exceedisg 
the  daratlon  of  their  own  lemi. 

Taylor.  Laud.  &  T.  «7.  «8. 

As  erictioD  by  a  paramoaDt  landlord  of  any 
portion  of  denized  premises  will  suspend  the 
whole  rent  if  the  tenant  promptly  abandons 
the  whole  premises. 

Seabrook  ▼.  Maper,  88  P«l  417;  Wolf  ▼. 
Weiner,  2  Brewst  (Pa.)  524. 

Actual  physical  expulsion  is  not  necessary  to 
constitute  an  eviction,  but  any  interference 
with  tenant's  beneficial  enjoyment  will  amount 
to  an  eviction  in  law. 

Doran  ▼.  Cluut,  and  Briggs  ▼.  Thampmn, 
nupra. 

This  suit  was  not  for  use  or  occupation,  but 
was  for  a  future  use  of  something  thst  appel- 
Isnts  had  no  ri^t  or  authority  to  promlBe  to 
give. 

Wistar  v.  American  Baptitt  Pub,  8oe.  2  W. 
li.  C.  833. 

Appellants  being  tenants  of  29  South  Ninth 
street,  rented  the  inside  and  not  the  outside, 
and  had  no  right  to  put,  or  to  grant  a  license  to 
anyone  to  put,  any  signs  or  advertisements  on 
the  outside  of  the  south  wall  thereof  (which 
wall  is  the  subject  of  the  instrument  sued  upon) 
unless  with  the  consent  of  the  landloid;  and 
both  appellants  and  their  licensee  would  be 
•liable  to  the  landlord  in  trespass. 

BeU  V.  Stefjoart,  19  W.  N.  C.  129;  Dnlin  v. 
-SneUenburg,  132  Pa.  186. 


»  J.,  delivered  the  opinion  of  the 
•court: 

The  facts  upon  which  the  legal  question 
presented  on  this  record  is  raised  are  quite 
novel.  It  appears  from  the  evidence  that  An- 
•drew  Moore  is  the  owner  of  a  row  of  buildings 
between  the  hotel  known  as  the  "Gimrd 
House"  and  Ninth  street,  extending  from 
Jayne  street  to  Chestnut.  The  most  north- 
erly of  these  buildings  is  No.  29  South  Ninth 
street,  and  it  has  been  occupied  for  some  time 
by  the  plaintiffs  as  lessees  of  Moore.  The 
building  next  to  No.  29  is  in  the  occupancy 
of  George  M.  Moore  as  a  tenant,  and  is  but 
one  story  high.  The  other  buildings,  down 
to  Chestnut  street,  are  also  but  one  story 
high,  while  No.  29  is  two  stories  in  height. 
The  south  wall  of  No  29  is  for  this  reason 
plainly  visible  above  the  buildings  south 
of  it  to  persons  going  in  and  out  of  the 
poetofflce.  and  to  persons  passing  along  Chest- 
nut street,  at  its  intersection  with  Ninth 
street,  and  for  some  distance  westwardly 
therefrom.  The  American  Bill-Posting  Com- 
pany, Limited,  desired  to  make  use  of  the 
conspicuous  surface  so  presented  for  the  dis- 
plav  of  advertisements  bv  means  of  pictures 
and  words  thrown  upon  the  wall  by  a  stereop- 
ticon;  and  it  entered  into  a  contract,  in  the 
form  of  a  lease,  with  the  plaintiff,  for  the 
use  of  the  roof  and  south  wall  of  No  ^  at  an 
agreed  rent.  The  defendants  are  the  sure- 
tics  of  the  company  upon  this  contract.  The 
company  took  possession  of  the  roof  and 
south  wall  in  pursuance  of  its  contract,  and 
entered  upon  the  display  of  its  advertise- 
ments, which  were  thrown  upon  the  south 
R.  A. 


wall  by  means  of  a  stereopticoD.  Some  time 
afterwards  George  M.  Moore  made  a  lease  of 
the  roof  of  the  building  occupied  by  him.  for 
a  similar  purpose,  to  the  American  Exhibi- 
tion Company.  The  use  of  this  building  was 
made  possible  by  the  erection  of  a  frame  upon 
the  roof  to  support  a  screen  on  which  views 
could  be  displayed.  This  framft  and  screen, 
when  in  place,  nearly  covered  up  the  south 
wall  of  No.  29,  and  rendered  it  practicallT 
valueless  to  the  bill-posting  company.  Xt 
thereupon  abandoned  the  effort  to  use  it,  and 
refused  to  pay  aorming  rent.  The  position 
taken  by  it  was  that  it  had  been  evicted 
from  the  leasehold,  and  that  the  rent  was, 
as  a  matter  of  law,  suspended  in  consequence. 

If  the  facts  amount  to  an  eviction,  the  de- 
fense is  well  taken.  It  may  be  conceded  that 
the  plaintiff  had  no  title  to  the  south  wall  of 
No.  29.  It  was  a  party  wall,  and  the  rights 
of  the  plaintiff  did  not  extend  beyond  its  cen- 
ter. Its  southern  face  belonged,  for  all  pur- 
poses, to  the  owner  of  the  land  on  which  that 
half  of  the  wall  rested.  But  the  company 
was  put  into  actual  possession  of  its  surface. 
Neither  the  plaintiff  nor  the  owner  nor  the 
tenant  of  the  adjoining  building  has  objected, 
or  denied  the  validity  of  the  lease.  What  has 
happened  is  that  the  tenant  of  the  adjoining 
property  has  made  a  contract  with  another 
company  for  the  use,  not  of  the  wall  of  No. 
29,  but  of  a  frame  erected  on  his  own  roof, 
and  that  the  use  of  this  frame  has  the  effect 
of  covering  up  considerable  of  the  surface  of 
the  south  wall  of  No.  29.  and  greatly  reducing 
its  value  as  a  surface  for  the  display  of  ad> 
vertisements.  Isthis  an  eviction?  Originally 
an  eviction  was  understood  to  be  a  dispoa- 
session  of  the  tenant  by  some  act  of  his  land- 
lord, or  by  the  failure  of  his  title.  Anderson, 
Law  Diet.  418.  It  has  come  in  later  years  to 
include  any  wrongful  act  of  the  landlord 
which  may  result  in  an  interference  with  the 
tenant's  possession  in  whole  or  in  part  The 
act  may  be  one  of  omission  as  well  as  one  of 
commission.  The  rent  is  suspended  by  an 
eviction  because  it  is  plainly  unjust  that  the 
landlord  should  be  permitted  to  collect  it 
while,  by  his  own  act.  he  deprives  his  tenant 
of  the  possession  which  is  the  consideration 
for  it.  But  the  landlord  is  not  responsible  for 
the  acts  of  others  lawfully  done  on  their  own 
premises.  He  is  liable  only  for  his  own  acts, 
and  for  such  acts  of  others  as  it  was  his  duty 
to  protect  his  tenant  from.  TQeif  v.  Jfoyan, 
43  Pa.  404;  EbevOer  v.  Fleming,  91  P&  8S2. 

If  Mrs.  Oakford  or  Andrew  Moore,  her  land- 
lord, or  any  person  having  an  estate  in  fee 
simply  or  by  lease  in  the  party  wall  on  the 
south  side  of  No.  29,  bad  objected  to  the  use 
of  that  wall  by  the  bill  posting  company,  and 
ousted  it  from  its  possession,  whether  by  legal 
proceedings  or  by  physical  interference,  an 
eviction  would  have  taken  place.  The  right 
to  use  the  wall  would  in  that  case  have  been 
taken  away  from  the  tenant,  and  the  duty  to 
pay  rent  would  have  ceased.  But  neither 
Mrs.  Oakford  nor  her  landlord  nor  any  other 
person  has  objected.  No  ouster  by  1^^  pro- 
ceedings or  by  physical  interference  has  taken 
place.  The  lessee  is  still  in  possession  so  far 
as  the  plaintiff  or  anyone  having  any  right 
to   question  its  possession  is  concerned;  but 
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that  possession  has  been  lessened,  perhaps 
practically  destroyed,  by  the  action  of  an  ad- 
joining tenant.  If  this  action  wss  a  lawful 
^one,  within  the  limit  of  his  own  premises,  the 
plaintiff  cannot  be  held  liable  for  it.  The 
iiovenants  for  quiet  possession  relate  only  to 
acts  of  the  lessor  and  those  acting  uoder  him, 
or  of  the  holder  of  a  better  title.  They  do 
not  extend  to  the  ill-Datured  conduct  of  other 
persons  by  which  the  value  or  the  comfort  of 
the  leasehold  may  be  diminished.  The  proba- 
bility that  the  view  of  the  south  wall  of  No. 
29  would  be  cut  off  by  some  intervening 
structure  between  it  and  Chestuut  street, 
erected  by  one  of  the  owners  or  tenants  in 
the  row.  was  one  that  could  be  estimated  by  the 
company  as  well  as  by  Mrs.  Oakford.  If 
the  company  desired  to  guard  against  this 
contingency,  it  could  have  been  done  by  con- 
tract with  the  intervening  tenants,  or  by  a 
special  covenant  with  Mrs.  Oakford.  But 
the  company  made  no  inquiry  and  took  no 
precautions.  It  assumed  the  risk  of  the  ac- 
tions of  the  owners  and  tenants  of  the  prop- 
erty between  No.  29  and  Chestnut  street,  and 
the  result  has  been  what  should  have  beeu 
■anticipated.  The  tenant  of  an  intervening 
property  has  undertaken  to  furnish  a  wholly 
different  surface  for  the  display  of  advertise- 
ments, which,  when  in  use,  conceals  the  south 
wall  of  No.  29  from  view,  and  takes  away  its 
value.  This  does  not  seem  to  us  to  be  an 
-eviction.  The  tenant  has  been  disappointed, 
but  not  dispossessed.  He  is  in  possession  of 
the  space  he  leased,  but  he  cannot  use  it  in 
the  manner  he  anticipated  because  of  the  ac 
tion  of  a  third  person,  done  within  the  limits 
•of  bis  own  leasehold.  If  this;  was  noc  an 
eviction,  for  the  same  reason  it  does  not 
amount  to  a  failure  of  consideration,  as  the 
<»se  appears  on  this  record.  The  considera- 
tion of  the  promise  to  pay  rent  was  the  right 
to  the  use  of  the  roof  and  south  wall  of  No. 
"29.  That  right  has  not  been  legally  denied, 
but  its  value  has  been  reduced.  Since  the 
action  of  George  W.  Moore,  it  is  not  worth 
the  rent  the  bill  posting  company  promised  to 
pay  for  it.  But,  if  the  depreciation  is  not 
•chargeable  to  the  plaintiff,  it  is  the  misfortune 
of  the  company  to  have  had  its  possession 
made  useless  by  the  intervention  of  parties 
with  whom  it  had  no  contract,  and  against 
whose  conduct  it  had  no  covenant. 

lli^  judgment  is  reversed^  and  a  venire  faisias 
<ie  novo  awarded. 


Simon  D.  VAN  STEUBEN,  Appt, 

V. 

CENTRAL    RAILROAD   COMPANY    OF 
NEW   JERSEY. 

(178  Pa.  887.) 

1.  A  lease  by  »  railroad  company  with- 
out  clear  and  specific  statutory  authority  is  ut- 
terly void. 

2.  A  statute  of  a  state  in  which  a  rail- 


road company  is  owanised  can  crlve  it 
DO  authority  to  lease  a  railroad  held  by  it  in  an- 
other state  contrary  to  the  policy  of  the  latter 
state. 

8*  Evidence  that  a  certain  enfl^ine  which 
passed  at  the  time  a  Hre  started  threw 
sparks  to  an  unusual  distanoe  is  sufficient  to  go 
to  the  jury  on  the  question  whether  or  not  such 
engine  caused  the  fire,  notwithstaudiniir  testi- 
mony that  such  eufllne  was  provided  with  a  suf- 
ficient spark  arrester. 

4.  The  testimony  of  a  witness  that  she 
had  seen  the  euffpxe  claimed  to  have 
set  a  fire  od  different  occasions  throw  large 
coals  should  not  betaken  from  the  jury,  notwith- 
standing she  testifies  on  cross-examination  that 
she  was  mistaken,  where  the  reason  she  gives  for 
her  mistake  Is  unsatisfactory. 

5.  Evidence  as  to  sparks  thrown  and 
fires  set  by  unidentified  engines  is  ad- 
missihle  in  an  action  against  a  railroad  company 
for  fires  charged  to  have  been  set  by  sparks, 
where  there  is  evidence  that  the  fire  started 

'while  two  trains  were  passing. 

(November  11, 1880.) 

APPEAL  by  plaintifF  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Northamp- 
ton County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  tbe  burning  of 
certain  of  plaintiff's  builaingsby  fire  alleged  to 
have  been  set  out  by  defendant's  locomotives. 
Beverged. 

The  i^acts  are  stated  in  the  opinion. 

Messrs.  O.  H.  Myers  and  W.  S.  Kirk- 
patrick  for  appellant. 

Messrs.  Edward  J.  Fox  and  James  W. 
Fox,  for  appellee: 

The  engine  came  from  the  shops  four  days 
before  the  fire  with  its  spark  arrester  in  good 
condition,  aud  the  day  after  the  fire  after  care- 
ful inspection  it  was  again  found  to  be  in  good 
condition.  What,  then,  becomes  of  the  frag- 
ile proof  offered  by  the  plaintiff? 

Henderson  v.  Philadelphia  db  R.  R.  Co.  144 
Pa.  487,  16  L.  R.  A.  299. 

Miss  Redener  goes  od  the  stand  and  swears 
that  in  her  former  testimony  she  was  mistaken 
as  to  the  fact  which  she  testified.  This  leaves 
her  testimony  as  if  she  had  never  said  that  she 
saw  the  engine  throw  sparks. 

Kohler  v.  Pennsylvania  R.  Co.  136  Pa.  346; 
Ely  V.  Pittsburgh,  C.  C.  db  8t.  L.  R.  Co.  158 
Pa.  288;  Ford  v.  Anderson,  189  Pa.  261. 

It  was  formerly  held  that  where  there  was 
a  scintilla  of  evidence  of  a  material  fact  the 
question  should  be  submitted  to  the  jury.  This 
doctrine,  however,  has  been  overruled  both  in 
England  and  by  this  court. 

Philadelphia  dt  R.  R.  Co.  v.  Terger,  78  Pa. 
121;  Wheelton  v.  Hnrdisty,  8  El.  &  BL  262; 
Jennings  v.  Pennsylvania  R.  Co.  08  Pa.  837; 
Post  V.  Buffalo,  P.  dt  W.  R.  Co.  108  Pa.  585; 
Lackawanna  db  B.  tt.  Co.  v.  Doak,  52  Pa.  879, 
91  Am.  Dec.  166;  Erie  R  Co.  v.  Decker,  78 
Pa.  293;  Pennsylvania  R.  Co.  v.  Page,  21  W. 
N.  C.  52. 

As  all  engines,  whether  provided  with 
spark  arresters  or  not,  emit  sparks,  the  mere 


NoTB.— As  to  the  right  to  lease  a  railroad,  see  also  I  R.  A.  97:  Rickets  v.  Chesapeake  &0.  R.  Go.  (W. 
Bevertdge  v.  New  Fork  Kiev.  R.  CJo.  (N.  Y.)  2  L.  R.    Va.)  7  L.  R.  A.  854;  Fisher  v.  West  Virginia  &  P. 
A.  648;  Stockton  v.  Central  R.  Co.  (N.  J.  Ch.)  17  L.  <  R.  Co.  (W.  Va.)  28  L.  R.  A.  758. 
84  L.  R.  A.  87 
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existence  of  a  fire  along  the  road,  caused  by 
sparks  from  the  company's  engines,  is  not 
enough  to  fasten  upon  the  company  the  charge 
of  either  negligence  or  want  of  skill. 

Philadelphia  A  R.  R.  Co,  v.  Tti^er,  8  Pa. 
806:  Henderwn  v.  Philadelphia  AR,R.Co,  144 
Pa.  478.  16  L.  R.  A.  299. 

The  contracts  were  just  what  they  purported 
to  be,  viz,,  a  lease  by  the  Central  Company  to 
the  Port  Reading  Company,  and  a  guaranty 
of  the  rentals  by  the  Philadelphia  &  Reading 
Company  to  the  Central  Company. 

Where  the  statute  authorizes  the  lease,  the 
lessee  assumes  during  the  existence  of  the 
lease  all  the  duties  and  obligations  of  the  les- 
sor, and.  from  the  time  it  enters  into  pos- 
session of  the  road,  becomes  solely  liable  for 
all  injuries  resulting  from  its  management  un- 
less it  is  operating  the  road  in  the  name  of  the 
lessor. 

3  Wood,  Railway  Law,  §  490;  Ditrhett  v. 
8puyten  Duyvil  d  P.  M.  R.  Co,  67  N.  Y,  425; 
MiUer  v.  New  York,  L.  A  W.  R,  Co.  125  N.  Y. 
118;  Arrommiih  v.  Nas/iville  dk  D,  R,  Co.  57 
Fed.  Rep.  165. 

In  1887  a  lease  was  executed  between  the 
Central  Company  and  the  Philadelphia  <&  Read- 
ing Company  directly,  and  Mr.  Dinsmore 
sought  to  have  a  preliminary  injunction  issued 
in  the  United  States  circuit  court  upon  this 
ground  alone,  and  the  court  refused  to  permit 
the  injunction  to  go. 

Dintmorev.  Central  R.  Co.  19  Fed.  Rep.  158. 

If  a  preliminary  injunction  could  not  issue 
from  the  New  Jersey  courts,  it  cannot  be  pos- 
sible that  the  Pennsylvania  courts  will  deter- 
mine it  in  this  proceeding. 

The  question  of  the  validity  of  the  lease  is  a 
Question  of  mixed  law  ami  fact,  but  some  evi- 
dence must  surely  be  adduced  to  submit  to 
the  jury  before,  under  the  instructions  of  the 
court,  they  can  be  permitted  to  pui^s  upon  the 
qdestion  whether  the  prohibition  against  con- 
solidation of  competing  lines  was  infringed  by 
the  agreements  in  question. 

Com.  V.  8outh  Pennsylvania  R.  Co.  1  Pa. 
Co.  Ct.  214;  Oummere  v.  Lehigh  Valley  R,  Co, 
1  Pa.  Dist.  R.  585. 

The  Central  Company  was  lawfully  in  posses- 
sion of  this  division  of  its  railroad.  It  executed 
a  contract  with  another  corporation  of  New  Jer- 
sey in  New  Jersey  by  which  it  let  its  whole  sys- 
tem, includinc:  this  branch  to  the  Port  Reading 
Company.  Admittedly  that  contract  in  New 
Jersey  is'  a  perfectly  valid  one.  The  lex  loci 
contractu 8  sustains  it.  The  Lehigh  Coal  & 
Navigation  Company,  its  lessor,  acquiesces  in 
it  so  far  as  we  know,  and  there  is  no  provision 
in  its  lease  to  prevent  it.  The  Lehigh  Coal  & 
Navigation  Company  under  the  laws  of  Penn- 
sylvania could  have  made  this  lease  direct  to 
the  Port  Reading  Company.  The  implication 
of  all  the  acts  of  assembly  is  that  such  a  con- 
tract is  valid.  No  prohibitive  statute  is  shown . 
Baltimore  cfe  P.  8,  B.  Co,  v.  McCutcJieon,  18 
Pa.  18. 

MeCoUam,  J.,  delivered  the  opinion  of  the 
court: 

Three  questions  are  raised  by  the  specifica- 
tions of  error:  (1)  Was  the  action,  in  view  of 
the  leases  given  in  evidence,  maintainable 
against  the  defendant?    (2)  Was  there  suffl- 
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cient  evidence  of  negligence  to  submit  to  the 
jury?    (8)  Was  the  evidence  as  to  the  condi- 
tion of  the  unidentified  engines  properly  ex- 
cluded?   These  questions  will  be  considered  iD 
the  order  in  which  they  are  stated. 

The  action  was  brought  to  recover  damages 
for  the  destruction  of  plaintiff's  buildings  by 
fire  caused  by  the  alleged  negligence  of  the  de- 
fendant, as  the  lessee  of  the  Lehigh  &  Susque- 
hanna Railroad.  To  tx  the  liability  upon  the 
defendant  company,  the  plaintiff  gave  in  evi- 
dence the  charter  of  the  Lehigh  Coal  &  Nav- 
igation Company,  under  which  the  Lehigh  & 
Susqiiehanna  Railroad  was  constructed,  and 
the  charter  of  the  defendant  company,  a  cor- 
poration of  the  state  of  New  Jersey,  and  a  lease 
of  the  former  road  by  the  latter  'companv  for 
a  period  of  999  years,  dated  March  81,  1871. 
The  defendant  gave  in  evidence  a  lease  dated 
February  12,  1892,  by  the  defendant  company 
to  the  Port  Reading  Railroad  Company,  a  cor- 
poration of  the  state  of  New  Jersey,  of  their 
railroads  and  leased  roads,  including  the  Le- 
high &  Susquehanna  Railroad,  with  the  rolling 
stock,  for  the  balance  of  the  term  of  999  years. 
The  Port  Reading  Railroad  was  projected  to 
extend  *'from  a  point  on  the  Bound  Brook 
Railroad  to  a  point  on  the  Arthur  Kill,  on  the 
Staten  Island  Sound,"  and  was  not  shown  to 
form  a  continuous  route  with  the  Lehitfh  & 
Susquehanna  Railroad,  and  was  unfinished  at 
the  time  of  the  execution  of  the  lease.  The 
plaintiff,  in  rebuttal,  gave  in  evidence  a  lease, 
dated  February  11,  1892,  of  the  Lehigh  Valley 
Railroad  Company  of  their  roads  in  Pennsyl- 
vania, with  the  rolling:  stock,  to  the  Philadel- 
phia &  Reading  Railroad  Company,  for  a  term 
of  999  vears,  together  with  a  tripartite  agree- 
ment, dated  February  12.  1892,  between  the 
defendant  company,  the  Philadelphia  &  Read- 
ing Railroad  Company,  and  the  Port  Reading 
Railroad  Company,  and  further  evidence  lo- 
show  that  the  Philadelphia  &  Reading  Rail- 
road Company,  and  not  the  Port  Reading  Rail- 
road Company,  was  the  real  lessee  from  ibe  de- 
fendant company,  in  contravention  of  the  laws 
of  Pennsylvania  inhibiting  the  merger  of 
parallel  and  competing  lines,  and  the  laws  of 
New  Jersey  restricting  the  execution  of  leases 
made  by  foreign  corporations.  The  court  took 
the  case  from  the  jury,  one  of  the  grounds 
specified  being  that,  under  the  evidence,  the 
action  was  not  brought  against  the  proper  party. 
The  plaintiff's  evidence  given  in  chief  was 
sufiicient  to  establish  a  liability  on  the  part 
of  the  defendant  for  negligence,  until  over- 
come by  countervailing  evidence  on  the  part 
of  the  defendant.  If  the  defendant's  evidence 
is  insufficient  for  that  purpose,  it  will  not  be 
necessary  to  consider  the  testimony  in  rebuttal. 
The  first  question  which  presents'itself  for  con- 
sideration, therefore,  is  whether  the  lease  of 
the  defendant  company  to  the  Port  Reading 
Railroad  Company  was  valid. 

The  general  rule  of  law  governing  the  exe- 
cution of  railroad  leases  is  thus  stated  by  Mr 
Justice  Sharswood  in  Pitt^urgh  &  C.  R.  Co, 
V.  Bedford  tSb  B.  R.  Co,  81*  Pa.  104:  *'One 
railroad  company  cannot  lease  to  another  its 
franchise  of  operating  a  road  built  or  author- 
ized to  be  built,  unless  it  can  show  a  grant  of 
power  from  the  sovereign  in  express  terms  or  by 
necessary  implication.    In  England,  courts  of 
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equity  have  frequently  eujoiued  railway  com- 

?»aDie8  from  carrying  leasing  contracts  into  ef- 
ect  which  wanted  the  express  authority  of  Par- 
liament. 1  Redf.  Railways.  692.  The  gen- 
eral canon  of  construction  applicable  to  legis- 
lative grants  of  this  class,  derogating,  as  they 
do,  from  common  right  and  public  policy,  re- 

Jiuires  that  the  intention  should  be  very  mani- 
est  if  not  to  be  unequivocally  expressed,  at 
all  events  not  to  depend  upon  ambiguous 
phrases,  rendering  the  implication  doubtful." 
iHttsbtirg  d  G.  R.  Co.  v.  Allegheny  County,  68 
Pa.  126.  and  Stewarfs  Appeal,  56  Pa.  418,  are 
authorities  for  the  same  principle. 

The  defendant  points  to  the  statute  of  New 
Jersey  for  its  authority  for  the  execution  of 
the  lease,  by  which  it  seeks  to  escape  liability. 
But  the  defendant  company  and  the  Port  Read- 
ing Company  are  foreign  corporations,  and  this 
leads  us  to  inquire,  What  is  their  standing  in 
our  courts?  A  "corporation,  being  the  mere 
creation  of  local  law,  can  have  no  legal  existence 
beyond  the  limits  of  the  sovereignty  where  cre- 
ated. .  .  .  The  recognition  of  its  existence  even 
by  other  states,  and  the  enforcement  of  its  con- 
tracts made  therein  depend  purely  upon  the 
comity  of  those  states, — a  comity  which  is 
never  extended  where  the  existence  of  the  cor- 
poration or  the  exercise  of  its  powers  are  preju- 
dicial to  their  interests  or  repugnant  to  their 
policy."  Paul  v.  Virginia,  75  U.  8.  8  Wall. 
181,  19  L.  ed.  860.  The  public  policy  of  a 
state  is  to  be  deduced  from  the  general  course 
of  le^slation  and  the  settled  adjudications  of 
its  highest  courts.  American  db  F.  Chrittian 
Union  v.  Tount,  101  U.  8.  856.  25  L.  ed.  890. 
It  has  been  ruled  that  an  act,  although  held  to 
be  unconstitutional,  may  express  legislative 
policy  as  to  foreign  corporations.  Empire 
Mills  V.  Alston  Grocery  Co,  (Tex.  App.)  12  L. 
R  A.  866. 

The  next  question  which  we  are  called  upon 
to  consider  is  the  public  policy  of  our  state  as  to 
the  leasing  of  railroads.  All  of  the  statutes  to 
which  our  attention  has  been  directed,  confer- 
ring leasing  powers  upon  railroads,  are  limited 
to  railroad  companies  created  by  or  existing 
under  the  laws  of  this  commonwealth  giving 
them  leasing  rights  with  foreign  or  domestic 
railroads,  provided  they  shall  be  connected  with 
each  other  directly,  or  by  intervening  railroads. 
It  has  been  decided  that  the  terms  of  a  statute 
providing  for  the  leasing  of  continuous  lines 
must  be  held  to  refer  to  corporations  of  the 
state,  unless  there  is  an  expressed  intent  that 
they  are  to  apply  to  foreign  corporations.  Free- 
mdn  V.  Minneapolis  dt  St.  L.  k  Co.  28  Minn. 
^48.  In  Empire  Mills  v.  Alston  Grocery  Co., 
supra,  it  was  held  that  the  repeal  of  the  statute 
granting  the  privilege  of  organizing  mercan- 
tile corporations  was  a  direct  prohibition 
against  the  operation  of  such  corp<u-ations 
within  the  state,  and  therefore  the  law  of 
comity  did  not  require  that  a  mercantile  cor- 
poration organized  under  the  laws  of  another 
state  should  be  allowed  to  do  business  therein. 
In  Methodist  Church  v.  Remington,  1  Watts. 
219,  26  Am.  Dec.  61,  it  was  held  that  the  equi- 
table powers  of  the  courts  will  not  be  exercised 
to  enforce  a  trust  which  is  against  the  policy 
of  the  state,  as  expressed  by  the  legislature  in 
parallel 
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The  warrant  for  the  Port  Reading  lease  must 
be  found,  if  at  all.  in  the  legislation  of  this 
state.  The  defendant  company  relies  upon  the^ 
lease  as  a  defense  to  the  suit.  It  ought  there- 
fore to  show  that  it  is  such  a  lease  as  is  author- 
ized by  our  laws.  The  act  of  April  23,  1861 
(Pub.  Laws,  410),  and  the  act  of  February  17, 
1870  (Pub.  Laws.  81).  expressly  confer  upon 
railroad  companies.leasing  powers,  but  in  each 
the  grant  of  thesej)owers  is  upon  a  condition 
named  therein.  To  these  acts  the  defendant 
must  look  for  its  authority  to  make  the  lease. 
It  cannot  be  found  in  the  act  of  March  24, 
1866  (Pub.  Laws,  49).  or  in  the  act  of  April  14, 
1868  (Pub.  Laws.  100).  Neither  of  them  ex- 
pressly or  by  necessary  implication  confers 
leasing  rights.  The  act  of  1661  confers  the 
right  to  lease,  ''provided  that  the  roads  of  the 
companies  so  contracting  or  leasing  shall  be 
directly  or  by  means  of  intersecting  railroads 
connected  with  each  other;"  and  the  act  of 
1870  confers  it,  "provided,  however,  that  such 
road  or  roads  so  embraced  in  any  lease  .  .  . 
shall  be  connected,  either  directly  or  by  inter- 
vening line,  with  the  railroad  or  railroads  of 
said  company  or  companies  of  this  common- 
wealth so  entering  into  such  lease,  .  .  .  and 
thus  forming  a  continuous  route  or  routes  for 
the  transportation  of  persons  and  property." 
There  is  nothing  in  the  Port  Reading  lease  or 
iu  the  evidence  in  the  case  which  shows  that 
the  Port  Reading  Railroad  was  connected  di- 
rectly or  by  intervening  line  with  the  Lehigh 
&  Susquehanna  Railroad,  and  it  is  not  claimed 
in  the  printed  argument  of  the  appellee  that 
they  were  so  connected.  As  the  defendant 
company  relied  on  its  lease  to  the  Port  Read- 
ing Company  for  exemption  from  liability  for 
loss  or  injury  caused  by  the  negligeDt  opera- 
tion of  the  Lehiffh  &  Susquehanna  Railroad,  it 
was  bound  to  show  a  warrant  for  the  lease  in 
the  statutes  of  this  Commonwealth.  This,  as 
we  have  seen,  it  failed  to  do.  It  is  well  set- 
tled that,  ''where  the  lease  is  made  without 
clear  and  specific  authority,  it  is  utterly  void, 
because  public  policy  very  strongly  opposes 
any  attempt  on  tne  part  of  the  company  to  re- 
lieve itself  of  its  high  obligations  by  transfer- 
ring them  to  another  company;  and,  where 
this  is  the  case,  the  liability  of  the  lessor  is  en- 
tirely unaffected  by  the  void  lease.  It  remains 
the  same,  the  lessee  being  regarded  merely  as 
the  agents."  Wood,  Railway  Law,  1055, 1056, 
and  cases  cited. 

We  have  not  considered  the  appellant's  con- 
tention that  the  lease  to  the  Port  Reading  Com- 
pany was  in  fact,  though  not  in  form,  a  lease 
to  the  Philadelphia  &  Reading  Railroad  Com- 
pany, nor  whether  the  evidence  was  sufficient 
to  warrant  a  finding  that  the  Lehigh  Valley 
Railroad  and  the  Lehigb  &  Susquehanna  Rail- 
road are  parallel  and  competing  lines.  While 
these  are  questions  of  fact,  to  be  determined 
upon  evideuce  applicable  to  them  in  a  proceed- 
ing to  cancel  the  lease,  the  question  whether 
they  can  be  raised  in  an  action  for  loss  or  in- 
jury caused  by  negligence  in  the  operation  of 
the  road  does  not  appear  to  have  been  pre- 
sented to  or  considered  by  the  court  below, 
nor  was  it  brought  to  our  notice  in  the  argu- 
ment on  appeal.  We  express  no  opinion  on 
this  question  now,  but  we  suggest  that  it  ought 
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u>  he  niaefi,  arzned,  and  consldefed  in  the' 

^ermji  beiow  and  here  before  there  is  a  final  de^ 
tsaaoQ  ot  it. 

The  nexi  qneadon  to  be  considered  relates  to 
the  -mfRcieaocj  of  the  eTideiice  offered  to  prove 
the  netri'.^etice  of  the  defendant.  The  buiM- 
iagu  «iest roved  were  a  bam.  wasrnn  shed.  ?ram 
floed.  and  pi^  sij,  located  in  close  proximitr 
to  the  riiiroa«i  tracks.  The  distance  from  ihe 
west-boand  Track  to  the  place  where  the  nre 
criminated,  in  a  pile  of  «traw  at  the  rear  of  the 
baiii,  was  about  12S  feet.  The  ^re  occurred 
on  the  IdTh  of  Jnl  j.  1892.  about  6  o'clock  in  the 
eveninir,  al  the  cio^e  of  the  dajKs  work  of  thresh- 
ing. It  wa.<»  first  seen  by  the  hired  eiiK  Eiina 
Raiener.  She  testi fied  that,  im mediate! j  before 
•he  WW  the  fire, she  bad  been  sent  from  the  boose 
to  the  wood  pile  for  some  wood,  and  that,  whQe 
she  waa  standing  on  the  porch  of  the  house, 
soe  saw  the  west  bound  coal  train,  with  eneine 
No.  315,  pass  the  premises,  going  west.  On 
reaching  the  wood  pile,  she  saw  the  fire,  and 
ahe  at  once  notified  Eugene  Kindt,  the  tenant 
of  the  farm,  who  was  in  the  bam  sweeping  the 
floor.  She  further  testified  that  she  had  seen 
this  engine  on  different  occasions  throw  coals 
as  laree  as  hickory  nnts.  Eugene  Kindt  testi- ' 
fied  that,  from  the  front  part  of  the  bam.  be 
saw  the  tail  end  of  a  train  going  west  when  he 
started  towards  the  fire,  and,  when  he  first  saw  - 
the  fire,  he  could  have  covered  it  with  a  big ' 
hat.  John  Ruple  testified  that  be  lived  aboul 
IdO  rods  west  of  the  plaintiff's  buildings,  and  - 
sooie  120  yards  from  the  railroad:  that  he  was 
on  his  porch,  watching  for  bis  brother  on  an 
east-bound  train,  at  the  time  the  fire  started: ' 
that  the  east-bound  and  west- bound  trains 
passed  each  other  about  75  yards  west  of  the  i 
bam;  that  the  west-bound  train  was  moving  at 
the  rate  of  25  or  30  miles  an  hour,  and  threw 
fire  some  40  or  50  feet  up  in  the  air:  that  it  set 
^re  to  the  grass  alongside  of  the  track;  and 
that  "the  tail  end  of  the  east-bound  train  bad 
not  passed  yet  when  the  fire  broke  out."  John 
Warg  testified  that  he  bad  seen  No.  315  throw 
<»a]s  the  nze  of  a  hazel  nut,  from  150  to  200 
feet.  A  number  of  other  witnesses  testified 
that  unidentified  locomotives  on  this  railroad 
threw  large  coals  shortly  before  and  after  the 
fire.  Witnesses  were  produced  by  the  defend- 
ant who  testified  that  engine  No.  315  was  fur- 
nished with  a  spark  arrester  of  an  improved 
pattern,  and  that  it  had  been  examined  shortly 
before  and  after  the  fire,  and  found  in  good 
condition.  Defendant  then  recalled  Edna 
Redener  for  further  cross-examination.  She 
testified  that  she  was  mistaken  when  she  stated 
in  her  former  examination  that  she  had  seen 
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engine  No.  ^5  throw  sparks  as  larce  as  hick- 
ory nuts,  bat  the  reasoa  she  gave  for  her  mis- 
take IS  not  satisfactory.  The  reason  she  gave 
was  that  Mrs.  Kindt  told  her  she  was  mis- 
taken, although  she  admitted  that  Mrs.  Kindt 
was  nor.  present  at  the  time  she  before  thought 
!»he  had  seen  the  sparks.  Mrs  Kindt  was  also 
called  by  the  defendant  for  further  croasex- 
aminacioQ.  and  testified  that  the  fire  had  started 
before  the  east-bound  train  had  passed.  The 
court  thereupon  struck  out  all  the  evidence  as 
to  the  condition  of  the  unidentified  engines, 
and  refused  to  receive  similar  offers,  and,  hold- 
ing that  the  plaintiff  had  failed  to  make  out  a 
case,  gave  binding  instructions  for  the  defend- 
ant. 

The  evidence  has  been  briefly  reviewed  In 
order  to  determine  whether  it  was  of  such  a 
ch;inicter  as  to  warrant  a  submission  to  the 
jury.  If  the  action  of  the  court  in  excluding 
the'evinence  in  regard  to  sparks  thrown  and 
fire  set  by  unidentified  engines  was  correct, 
still  there  was  sufficient  evi<&nceof  negligence 
to  warrant  a  Jury  in  finding  iL  BesHies  the 
witness  Edna  Redener,  there  were  two  other 
witnesses  who  testified,  among  other  things,  as 
to  the  unusal  distance  to  which  the  sparks  from 
engine  No.  315  were  borne.  Such  evi^nce 
required  the  submission  of  the  case  to  the  Jury, 
notwithstanding  the  testimony  that  the  engine 
was  provided  with  a  suflScient  spark  arrester. 
Hui/€tt  V.  Philaddpfiia  d  R.  K  Co.  2»  PtL  874: 
Philadelphia  dt  R.  R,  Co.  v.  Hendriekmm,  80 
Ps.  182,  21  Am.  Rep.  07:  Fmnssflrania  Co.  v. 
Wniwn,  81*  PS.  208:  Lehigh  Valley  B.  Co.  v. 
MtrKeen.  90  IV  122,  35  Am.  Rep.  644;  PfttZa- 
delphia  dR.  R,  Co.  v.  SrhulU,  03  P*.  341;  and 
Hendenon  v.  Philadelphia  d(  &  i2L  O^.  144  Pa. 
461,  16  L.  R  A.  299. 

We  also  think  the  court  erred  in  holding  that 
the  testimony  of  Edna  Redener  should  not  be 
submitted  to  the  consideration  of  the  jury. 
When  the  onsatisfactory  reason  for  correcting 
her  testimony  is  considered,  we  think  the  Jury 
should  have'  been  permitted  to  pass  upon  it. 
The  same  may  be  said  of  the  evidasce  as  to  the 
unidentified  engines.  Mrs.  Kindt's  testimony 
that  the  fire  had  started  before  the  east  bound 
train  had  passed  was  not  undisputed.  The 
positive  evidence  of  John  Ruple  left  the  ques- 
tion in  doubt,  and  that  doubt  should  have  been 
solved  by  the  jury,  and  not  by  the  court 
Kohler  v.  Plennsylrania  R.  Co.  135  IV  346: 
fay  V.  Pitt$lnirgh,  C  C.  db  St.  L.  R.  Cb.  158 
Pa.  233;  and  Glate  v.  Philadelphia,  169  Pa. 
492.  .  .  , 

Judgment  revened,  and  wnire  facku  de  nova 
awarded. 
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Henry  G.  HAY,   Exr.,  etc.,  of  Charles   G. 
Strom,  Deceased,  Plff,  in  Err., 

V. 

Severin  PETERSON. 
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1.  An  executor  reatating  payment  of  » 
elaim  for  compensation  for  services  rendered 
to  the  testator  by  a  person  not  related  to  him,  on 
the  arround  tbat  they  were  rendered  In  consid- 
eration of  bis  maintenance,  has  the  burden  of 
showinflT  tbat  fact. 

8*  Beepular  payments  for  »  period  of 
time  of  a  part  of  the  monthlywafee 
earned  by  a  servant,  who  bas  been  working  for 
his  employer  for  several  years  witbout  a  settle- 
ment, will  make  tbe  account  mutual  for  the  pur- 
pose of  determininer  whether  any  part  is  barred 
by  the  statute  of  limitations. 

8«  Befusal  to  give  an  instraction  that 
declarations  by  a  creditor  tbat  any  debt 
tbat  bad  existed  was  discharged  is  prima  facio 
evidence  of  payment  is  properly  refused  when 
the  declarations  in  evidence  may  be  referred  as 
much  to  the  question  of  tbe  existence  of  tbe  con- 
tract as  to  that  of  payment. 

4.  Destmction  by  a  servant  of  his  em- 
ployer's books  after  the  latter*s  death  will 
not  raise  tbe  presumption  that  they  contained 


charges  against  the  servant,— especially  where 
they  were  not  destroyed  until  after  they  had  been 
examined,  and  tbe  servant  claimed  to  have  been 
executing  bis  empioyer*s  orders. 

5*  Memoranda  written  by  a  deceased 
person  upon  dates  on  a  calendar  indi- 
cating payment  of  money  to  bis  creditor,  but 
not  specifying  tbe  amounts,  nor  shown  to  have 
been  made  in  regular  course  of  business  or  to 
have  been  continuous,  are  not  admissible  as  evi- 
dence that  such  payments  were  made. 

6*  Memoranda  of  accounts  not  in  re§^ 
ular  account  books  are  not  admissible  as 
secondary  evidence  in  the  absence  of  anything 
to  show  tbat  tbe  items  bad  ever  been  entered  in 
such  books,  or  if  so  that  they  could  not  be  pro- 
duced. 

7.  An  executor  may  call  one  who  is  su- 
in^  on  a  claim  a^kinst  the  estate  as  a 

witness  and  compel  him  to  i  jstify  as  to  transac- 
tions with  tbe  testator,  although  the  statute  for- 
bids tbe  claimant  to  support  his  claim  by  his  own 
testimony  in  the  first  instance. 

(August  1, 1890.) 

ERROR  to  the  District  Court  for  Laramie 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to%ecover  wages 
alleged  to  be  due  and  unpaid.     Affirmed. 
Tbe  facts  are  stated  in  the  opinion. 


NoTS.— Presumption  against  tfie  destroyer  (spolia- 
tor) of  evidence. 

I.  Where  a  party  fails  to  produce  evidence  after 
demand  or  notice  by  the  party  entitled  to  the 
production  thereof. 

IL  Where  a  party  faHs  to  introduce  documentary 
(the  "best"''')  evidence  which  icouid  properly  be 
a  part  of  the  case. 

a.  The  rule  stated. 

b.  The  substituted  evidence. 

c.  The  rule  and  evidence  in  admiralty. 

in.  Where  a  party  adveraeiy  interested  destroys  or 
withholds  evidence  to  which  the  adversary  is 
entitled. 

a.  The  rule. 

b.  The  proof. 

c.  The  damages. 

It  is  a  maxim  of  the  law  that  '^everythinir  will  be 
presumed  asrainst  tbe  despoiler.^*  (Omnia  ryrve- 
sumuntur  in  odium  spoliatoris.)  Lofft*s  Maxims, 
No.  389;  Broom,  Legal  Maxims,  838. 

This  doctrine,  though  not  the  first  time  iterated, 
is  the  best  exemplified  In  tbat  most  celebrated  old 
case— Armory  v.  Delamirie,  quaintly  and  tersely 
reported  as  follows:  'The  plaintifT,  being  a  chim- 
ney-8weeper*s  boy,  found  a  Jewel,  and  carried  it  to 
the  defendant's  shop  (who  was  a  goldsmith)  to 
know  what  it  was,  and  delivered  it  into  the  bands 
of  the  apprentice,  who,  under  a  pretense  of 
weighing  it,  took  out  the  stones,  and,  calling  to  the 
master  to  let  him  know  it  came  to  three  half  pence, 
the  master  otfered  the  boy  tbe  money,  who  refused 
to  take  it,  and  insisted  to  have  the  thing  again; 
whereupon  the  apprentice  delivered  him  back  the 
socket  without  tbe  stones.*'  In  trover  against  the 
master,  '^several  of  tbe  trade  were  examined  to 
prove  what  a  jewel  of  tbe  finest  water  that  would 
fit  the  socket  would  be  worth;  and  the  chief  Justice 
directed  tbe  Jury,  that  unless  tbe  defendant  did 
produce  the  Jewel,  and  show  it  not  to  be  of  the 
finest  water,  they  should  presume  the  strongest 
against  him,  and  make  tbe  value  of  tbe  best  Jewels 
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the  measure  of  their  damages,  which  they  accord- 
ingly did.''    1  Strange,  605,  1  Smith,  Lead.  Cas.  7th 
Am.  ed.  638. 
In  other  words  tbe  rhymster  has  said: 

"'And  seeing  by  this  wickedness  the  stone 
Was  made  away  and  his  worth  known  to  none. 
Craftsmen  there  came  to  show  by  weight  and  tale 
What  gems  of  best  and  uttermost  avail 
Might  in  the  compass  of  that  ring  be  laid. 
With  no  less  damage  it  should  be  paid; 
For  what  man  hideth  in  wrong-doing 
Against  him  the  law  deemeth  everything." 
[Leading  Cases  Done  into  English,  London,  1878.] 

'*The  presumption  in  odium  spoliatoris  is  per- 
fectly legitimate.  It  is  so  natural  and  so  Just  that 
it  Is  a  part  of  every  civilized  code."  Bryant  v. 
Stilwell,  84  Pa.  814,  317. 

Concerning  evidence  this  presumption  is  applied 
in  varying  degrees  of  severity  in  three  general 
classes  of  cases:  (1)  Where  a  party  fails  to  produce 
evidence  after  demand  or  notice  by  tbe  party  en- 
titled to  the  production  thereof;  (2)  where  a  party 
fails  to  introduce  documentary  (the  "best")  evi- 
dence which  would  properly  be  a  part  of  the  case; 
and  (3)  where  a  party  adversely  interested  destroys 
or  withholds  evidence  to  which  the  adversary  is 
entitled.  That  a  case  of  tbe  last-named  class  often 
is  the  result  of  its  being  of  one  of  the  other  two. 

I.  Where  a  party  fails  to  produce  evidence  after  de- 
mand or  notice  by  the  party  entitled  to  the  produc- 
tion thereof. 

When  a  party  who  has  control  of  evidence  fails 
to  produce  it  in  response  to  a  suhpc^ia  duces  tecum^ 
or  notice,  from  another  party  to  the  suit  entitled 
to  its  possession  (or  upon  demand  when  the  writing 
or  other  evidence  is  present  in  court),  secondary 
evidence  may  be  offered,  and  the  strongest  pre- 
sumption favoring  it  will  be  entertained  in  f>dium 
spoliatoris.  Thayer  v.  Middlesex  Mut.  F.  Ins-  Co. 
10  Pick.  326;  Clifton  v.  United  States,  45  U.  S. 
4  How.  242,  U  L.  ed.  967;  Leeds  v.  Cook,  4  Esp.  256; 
Atty.  Gen.  v.  Halliday,  26  U.  C.  Q.  B.  807. 


Wtoming  Bufremb  Couat. 


Aug., 


Mr.  T.  F.  Burke  for  plaintiff  in  error. 
Mesari,   R.  E.  Esteb  and    J.  A.  Van 
Orsdel  for  defendant  in  error. 

Groesbeck*  Ch.  J.,  delivered  tbe  opinion 
of  tbe  court: 

This  is  an  action  against  Henry  G.  Hay,  tbe 
plaintiff  in  error,  as  executor  of  tbe  last  will 
and  testament  of  Charles  G.  Strom,  deceased, 
to  recover  for  services  rendered  by  Severin 
Peterson,  the  defendant  in  error,  to  decedent, 
during  bis  lifetime,  in  the  turn  of  $7,186.67, 
for  fourteen  years,  ten  months,  and  twenty 
days,  at  the  rate  of  $40  per  month,  the  period 
of  time  beiner  from  November  1,  1878,  to  Sep- 
tember 21,  1808,  at  which  last-named  date  the 
employer  died.  The  claim  was  presented  to 
tbe  executor,  and  disallowed.  The  petition 
declares  upon  a  quantum  meruit,  and  alleges 
that  the  reasonable  value  of  the  service  was 
$^  per  month,  and  '*tbat  plaintiff  has  received 
DO  compensation  for  his  labor  during  said 
period."  The  amended  answer,  upon  which 
the  trial  was  had,  for  a  first  defense  denied  each 
allegation  of  the  petition,  except  tbe  death  of 
Strom,  the  employer,  the  probate  of  his  will, 
the  appointment  and  qualincation  of  the  exec- 
utor, the  presentation  of  the  claim,  its  disal- 
lowance, and  the  filing  of  the  claim  with  the 
clerk  of  the  diBtrict  court  of  the  proper  county, 
and  that  tbe  plaintiff  worked  for  said  Strom 
during  most  of  the  period  alleged  in  the  peti- 
tion, except  when  be  was  sick  and  unable  to 
work.  Tbe  second  defense,  in  brief,  sets  forth 
that  the  plaintiff  below  made  his  home  with 
Strom,  and  was  a  member  of  his  family,  and 


was  during  all  of  the  period  mentioned  in  the 
petition  provided  with  food,  clothing,  lodging, 
medical  attendance,  and  care,  and  that  any 
labor  performed  by  Peterson  for  Strom  was 
rendered  as  a  member  of  Strom's  family,  with- 
out any  contract  between  the  parties,  or  any 
promise  on  the  part  of  Strom  to  pay  for  the 
same;  that  Strom  took  Peterson  into  his  home 
as  a  matter  of  friendship,  and  by  reason  of  his 
charitable  and  friendly  feeling  towards  him 
cared  for  and  maintained  him  as  one  of  his 
family,  furnishing  all  the  necessaries  of  life 
and  supplies  for  his  subsistence,  as  well  as 
various  sums  of  money  from  time  to  time  for 
his  personal  needs  and  expenses,  including, 
among  other  sums  of  money,  not  less  than  %A 
per  month,  monthly,  during  the  years  1886, 
1887,  and  1888.  The  third  defense  alleges  that 
the  said  sum  of  $6  per  month  during  the 
years  aforesaid  received  by  Peterson  was  all 
that  his  services  were  worth  over  and  above 
his  board,  lodging,  medical  attendance,  and 
care,  and  that  he  was  paid  in  full  whatever  was 
due  him  up  to  December  81,  1802,  and  that  all 
of  the  claim  of  the  plaintiff  prior  to  September 
20,  1885,  accrued  more  than  eight  years  prior 
to  the  commencement  of  the  suit,  and  was 
barred  by  the  statute  of  limitations.  Tbe 
fourth'defense  sets  forth  in  a  different  form  the 
bar  of  tbe  statute  of  limitations,  showing  that 
on  the  10th  dav  of  January,  1801,  all  of  the 
claim  of  the  plaintiff  for  work  prior  to  January 
10.  1887,  had  accrued  more  than  four  years, 
and  was  then  barred  by  the  statute  of  limita- 
tions as  it  existed  on  January  10,  1801,  the  date 
of  the  approval  of  chapter  72,  Laws  1800-01, 


It  does  not,  however,  dispense  with  the  necessity 
of  makiDff  proof.  The  burden  is  upon  the  party 
making  the  demand  or  glvioar  the  notice,  not  only 
to  prove  that  such  notice  was  firiven  but  also  to 
make  outa  case  by  substitution  of  other  evidence 
fbr  that  which  the  adversary  does  not  produce. 
Moulton  V.  Mason,  21  Mich.  864;  Hunt  v.  Collins,  4 
Iowa,  56;  Spring  Garden  Mut.  Ins.  Co.  v.  Evans,  9 
Md.  1,  66  Am.  Dec.  80;  Lawson  v.  Sherwood,  1 
Stark.  314. 

The  presumption  aids  the  evidence  offered  in  lieu 
of  that  which  is  withheld,  but  it  does  not  pre-sup- 
pose  the  existence  of  a  fact  not  shown.  There  is, 
however,  on  Lord  Ablnffer*s  assertion,  one  circum- 
stance under  which  such  secondary  evidence  of  tbe 
contents  of  the  dociunent  cannot  be  given.  It  Is 
where  the  document  is  In  existence  in  the  control 
of  a  tbird  person.  Doe,  Bowdler,  v.  Owen,  8  Car.  & 
P.  110. 

This  di vision  of  the  subject  has  been  hereinbe- 
fore considered,— Cartler  v.  Troy  Lumber  Co.  (HI.) 
14  L.  R.  A.  470,— and  needs  no  other  mention  here 
than  that  when  there  is  in  fact  a  destruction  of  the 
evidence  withheld,  the  case  comes  within  the  third 
class  as  shown  below. 

IL  Where  a  party  faUs  to  introduce  documentary 
(the  "beet")  evidence  which  uxndd  properly  he  a 
part  of  the  ease, 

a.  The  rule  stated. 

Complete  suppression  for  the  purposes  of  the 
suit  is  equal  to  spoliation,  and  it  has  been  said  to  be 
ground  for  presuming  that  which  was  claimed  by 
the  adversary.  Bowles  v.  Stewart,  1  Sch.  &  Lef. 
800,222. 

'*To  smother  evidence  is  not  much  better  than  to 
fabricate  it.  A  party  who  shuts  the  door  upon  a 
fair  examination,  and  thus  prevents  the  Jury  from 
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learning  a  material  fact,  must  take  the  conse- 
quences of  an  honest  indignation  which  his  conduct 
may  excite."    Bryant  v.  Stiiwell,  24  Pa.  314, 817. 

It  is  at  least  true  that  *'when  a  person  is  proved 
to  have  suppressed  any  species  of  evidence  or  to 
have  defaced  or  destroyed  any  written  instrument, 
a  presumption  will  arise  that  If  the  truth  had  ap- 
peared it  would  have  been  against  his  interest,  and 
that  his  conduct  is  attributable  to  his  knowledge  of 
the  circumstances."  The  general  rule  is.  Omnia 
praxumuntur  in  odium  vpoliatoris.  Winohell  v.  Bd- 
wards,  67  DL  41;  Riggs  v.  Pennsylvania  ft  N.  B.  K. 
Co.  16  Fed.  Rep.  804. 

Where  evidence  which  would  properly  be  a  part 
of  the  case  is  within  the  control  of  the  party  wboee 
interest  it  would  naturally  be  to  produce  it,  and, 
without  satisfactory  explanation,  he  fails  to  do  so, 
tbe  Jury  ''may"  draw  an  inference  that  would  be 
unfavorable  to  him.  Hall  v.  Vanderpool.  166  Ptu 
162;  Thompson  v.  Shannon,  9  Tex.  686;  Black  v. 
Wright,  9  lied.  L.  447;  Bindley  v.  Martin  Bros.  28  W. 
Va.  m;  McDonough  V.  0*Niel,  118  Mass.  02. 

They  may  presume  that  had  it  been  produced 
it  would  have  been  against  him.  Miller  v.  Jonoe,  82 
Ark.  8»7. 

Therefore  the  neglect  to  make  proof  raised  the 
presumption  that  he  could  not  have  done  io. 
Parks  V.  Richardson,  4  B.  Mon.  276. 

The  withholding  of  books  of  account  may  raise 
''every  presumption  against  them."  Page  v.  Steph- 
ens. 28  Mich.  367. 

The  neglect  of  an  executor  to  keep  strlot  ac- 
counts, when  it  was  his  duty  to  collect  the  rents 
and  he  had  collected  part  of  them,  raised  the  pre> 
sumption  that  he  had  collected  all  of  them.  I^andis 
V.  Scott,  82  Pa.  496. 

And  the  failure  to  produce  a  note  in  evldenoe 
raised  every  fair  presumption  against  it.    8y  miQf. 
ton  V.  M'Lin.  1  Dev.  &  a  L.  281.  "" 
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which  extended  the  time  for  bringing  actions 
upon  contracts  not  in  writing,  either  express 
•or  implied,  from  four  years,  the  limitation 
theretofore  fixed  by  §  2870  of  the  Revised 
Statutes  of  Wyoming,  to  eight  years.  The 
sixth  defense  alleged  payment  in  full,  and  the 
seventh  defense  was  a  counterclaim  for  board, 
lodging,  medical  attendance,  subsistence,  and 
care  furnisbed  to  Peterson  by  Strom,  alleged 
to  be  reasonably  worth  the  sura  sued  for.  It 
is  conceded  that  a  reply  was  filed  to  the  affirm- 
ative defenses  of  the  answer.  The  trial  resulted 
in  a  verdict  for  the  plaintiff  below  in  tbe  sum 
•of  $3,297.33,  and,  upon  a  motion  for  a  new 
trial .  tbe  court  found  the  verdict  excessive,  and 
directed  that  the  motion  should  be  granted, 
unless  the  plaintiff,  Peterson,  filed  a  remittitur 
in  tbe  sum  of  $878.33,  reducing  the  verdict  to 
the  sum  of  $2,419.  This  remittitur  was  filed, 
the  motion  for  a  new  trial  was  overruled,  and 
judgment  was  entered  for  the  amount  of  the 
verdict  as  reduced.  The  deductions  made  from 
the  verdict  were  for  three  months'  services 
while  plaintiff  below  was  sick  and  in  the  hos- 
pital, and  by  a  payment  of  $6  per  month  for 
the  years  1886  to  1888,  inclusive,  amounting  in 
the  aggregate  to  $261.  the  further  reduction 
allowed  by  tbe  court  being  the  difference  be- 
tween tbe  rate  of  wages  per  month  allowed  by 
the  jury  and  the  rate  of  $15  per  month  allowed 
by  tbe  court,  exclusive  of  board,  lodging,  and 
•clothing. 

There  are  twenty-two  assignments  of  error 
in  tbe  action  of  the  trial  court  in  rejecting  cer- 
tain evidence  offered  by  the  plaintiff  in  error, 
the  refusal  of  certain  instructions  requested  by 


him,  and  tbe  giving  of  certain  instructions  re- 
quested bv  the  adverse  party.  The  verdict  is 
also  assailed  as  not  based  upon  sufficient  evi- 
dence, and  as  contrary  to  law.  Peterson,  the 
plaintiff  below,  did  not  testify  as  to  the  con- 
tract or  term  of  service,  probably  because  his 
adversary  was  the  executor  of  the  will  of  dece- 
dent, and  no  objection  is  made  on  that  score 
under  the  rule  laid  down  by  our  statute  exclud- 
ing a  party  from  testifying  in  Ruch  matters 
where  bis  adversary  is  an  executor.  Tbe  tes- 
timony to  support  the  claim  of  the  plaintiff  be- 
low was  that  of  admissions  made  by  tbe  dece- 
dent during  his  lifetime  that  he  had  promised 
to  pay  Peterson  when  he  was  "through  with 
him,"  one  of  tbe  witnesses  stating  that  tbe 
amount  was  $40,  and  another  $30.  per  month. 
There  was  other  testimony  to  the  effect  that 
the  decedent  had  said  that  be  had  not  paid 
Peterson  anything,  as  the  latter  was  unable  to 
take  care  of  his  monev;  and  that  decedent  bad 
shown  a  package,  wliich  he  had  put  in  his 
safe,  to  a  witness,  and  stated  that  it  was  Peter- 
son's wages.  The  services  of  Peterson  were  of 
long  daily  duration,  and  consisted  of  his  at- 
tendance at  tbe  liquor  saloon  of  his  employer, 
where  he  had  waited  upon  customers,  and  per- 
formed menial  labors' in  cleaning  out  tbe  sa- 
loon. Besides  these  services,  he  had  per- 
formed personal  services  in  waiting  upon  his 
employer.  The  evidence  very  clearly  estab- 
lishes that  Peterson  did  not  render  his  services 
as  a  member  of  Strom's  -family,  nor  in  return 
for  board,  lodging,  and  medical  care  when 
sick.  A  portion  of  the  time— about  three 
months — he  was  sick  at  the  hospital,  and  was 


Likewise  a  party^s  refusal  to  explain  what  he  can 
explain  Justifies  tbe  presumption  that  his  explana- 
tion would  be  to  his  prejudice.  Heath  v.  Waters, 
40  Mich.  467;  Union  Parisb  Scbool  Board  v.  Trimble, 
38  La.  Ann.  1078:  Mitcbell  v.  Napier,  22  Tex.  120. 

Tbe  presumption  arises  most  stronjriy  affalnst 
•one  who  keeps  back  documents.  Atty.  Gen.  v. 
Dean  and  Canons  of  Windsor,  24  Beav.  679. 

The  refusal  to  offer  a  deed  in  evidence  which  is 
present  in  court  warrants  the  strongest  presump- 
tion that  tbe  deed  would  show  that  the  possessor 
-claimingr  title  under  it  had  none.  Roe,  HaldanCi 
^.  Harvey,  4  Burr.  2484. 

Where  a  deed  stands  in  the  way  of  a  party^s  inher. 
iCance  under  a  will,  and  such  party  does  not  prod  uce 
it  or  account  for  its  loss,  the  court  will  give  the 
most  favorable  intendment  as  to  its  contents,  for 
tbe  benefit  of  the  heir.  Livlnerston  v.  Newkirk,  8 
Johns.  Ch.  315. 

'*Tbls  is  tbe  settled  doctrine  in  tbe  books;  and  it  Is 
founded  on  the  maxim  of  law,  that  omnia  prcBSum- 
-untur  in  odium  sjyoliatoris,^^  Ibid.:  Rex  v.  Ck>unte8s 
Arundel,  Hob.  109;  Dalston  v.  Coatsworth,  1  P. 
Wms.  781;  Cowper  v.  Barl  Cowper,  2  P.  Wms.  720, 
748;  Cookes  v.  Helller,  1  Yes.  Sr.  234. 

The  non production  of  a  lease  raises  a  presump- 
tion that  the  production  of  it  would  do  the  plaintiff 
no  ffood.  Twyman  v.  Knowles,  18  C.  B.  222,  22  L. 
J.  C.  P.  N.  S.  148, 17  Jur.  238;  Harden  v.  Hesketh,  4 
Hurlst.  ft  N.  175,  28  L.  J.  Excb.  N.  8. 187. 

And  the  suppression  of  receipts  is  evidence  that 
such  receipts  afford  inferences  unfavorable  to  the 
title  of  the  plaintiff.  James  v.  Blow,  and  Owen  v. 
Flack,  2  Sim.  &  Stu.  600,  6Q8,  4  L.  J.  Ch.  N.  S.  202. 

b.  TTie  aubstituUd  evidence. 

The  best  evidence  is  required  and  a  party  is  not 
-permitted  to  have  recourse  to  secondary  evidence 
•except  in  cases  of  accident,  honest  mistake,  or  in- 
34  L.  R.  A. 


voluntary  necessity.  The  party  who,  having  it  in 
his  power  to  produce  the  beet  evidence,  volun- 
tarily suppresses  or  destroys  it,  creates  every  pre- 
sumption against  himself  as  a  despoiler.  Before 
he  will  be  permitted  to  enjoy  tbe  beneflt  of  the 
rule  admitting  secondary  evidence,  he  must  first 
rebut  tbe  inference  that  the  original  document  or 
other  evidence  was  kept  back  or  destroyed  by  de- 
sign. He  cannot  give  parol  or  secondary  evidence 
of  its  contents  without  first  introducing  evidence 
sufficient  to  rebut  the  suspicion  of  fraud  which  ^ 
arises  from  his  act.  The  motive  of  tbe  destruction 
is  the  controlling  fact  which  determines  the  ad- 
missibility of  the  secondary  evidence.  When  the  loss 
or  destruction  is  shown  to  be  without  mala  fides 
the  rule  laid  down  in  the  celebrated  case  of  Armory 
V.  Delamlrie,  1  Strange,  505, 1  Smith,  Lead.  Cas.  7th 
Am.  ed.  680,  does  not  apply,  and  the  party  will  he  al- 
lowed the  same  benefit  from  the  proof  of  contents 
as  he  would  if  the  document  itself  had  been  pro- 
duced. Riggs  V.  Tayloe,  22  U.  S.  9  Wheat.  588,  6  L. 
ed.  140;  Renner  v.  Bank  of  Columbia.  22  U.  S.  9 
Wheat.  581,  6  L.  ed.  166;  Broadwell  v.  Stiles,  8  N.  J. 
L.  71;  Price  v.  Tailman,  1  N.  J.  L.  447;  Livingston  v. 
Rogers,  2  Johns.  Cas.  488,  1  Cai.  Cas.  27;  Blade  v. 
Nolan,  12  Wend.  178,  27  Am.  Dec.  126;  '*The  Count 
Joannes"  v.  Bennett,  5  Allen,  169,  81  Am.  Deo.  738; 
Rudolph  V.  Lane,  57  Ind.  115;  Blake  v.  Fash,  44  lU. 
804;  Palmer  v.  Goldsmith,  15  111.  App.  544;  Bagley  v. 
McMickle.  9  Cai.  480;  Bagley  v.  Eaton.  10  Cal.:i26, 
148:  Clunnes  v.  Pezzy,  1  Campb.  8;  Saltern  v.  Mel- 
buish,  Ambl.  S47. 

What  shall  constitute  satisfactory  proof  that 
evidence  was  withheld  or  destroyed  for  an  im- 
proper purpose  cannot  easily  be  reduced  to  a  fixed 
rule.  The  presumption  is  not  universal  and  in- 
elastic, but  special,  varying  with  the  concrete 
case,  it  must  be  applied  with  Judgment  and 
sound  discretion.     It  is  a  presumption  of  fact  and 
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a  Goanty  charge.  Tbe  inatmctioDS  for  tbe  de- 
fense that  the  fterricea  were  rendered  as  a  mem- 
ber of  the  family  of  Strom  seem  to  fairly  pre- 
sent the  law,  and  the  burden  of  proving  that 
there  was  an  understanding  that  Peterson  was 
to  receive  nothing  for  his  services  except  his 
maintenance  was  very  properly  put  upon  the 
defendant  below.  An  agreement  to  pay  for 
services  rendered  and  accepted  is  presumed 
unless  the  parties  are  members  of  the  same 
familv.  or  near  relatives.  Lawson,  Presump- 
tive Ev.  74.  The  parties  were  not  relatives, 
and  the  evidence  establishes  the  fact  that  Pet- 
erson was  not  considered  a  member  of  Strom's 
family,  bat  that  he  was  to  be  paid  for  bis  serv- 
ices, the  amount  of  which  was  not  clearly 
fixed.  It  is  unnecessary  to  review  the  instruc- 
tions complained  of  on  this  point,  as  they  fairly 
present  the  law  governing  this  branch  of  the 
case. 

Other  assignments  of  error  attack  the  ver- 
dict as  excessive.  As  modified  and  reduced  b^ 
the  court,  the  allowance  of  $15  per  month  is 
not  excessive,  if  plaintiff  should  have  recov- 
ered, and  the  verdict  should  not  be  disturbed 
on  that  ground. 

The  statute  of  limitations  is  pleaded  in  bar, 
and  is  presented  by  the  following  instruction 
requested  by  the  plaintiff  in  error  and  refused 
by  the  court:  ••The  jury  are  instructed  as  a 
matter  of  law  that  the  plaintiff  cannot  recover 
for  any  services  or  work  performed  by  him  for 
the  deceased  in  his  lifetime  prior  to  eight  years 
preceding  his  death."  The  other  defense  of 
the  old  statute  of  limitations  in  force  daring  a 
period  covered  by  the  employment  is  not  urged 


apon  our  attention,  and  we  shall  not  consider 
it.  The  action  could  only  be  brought  within 
eight  years  after  tbe  cause  of  action  accrued. 
It  is  asserted  that  the  right  of  action  accrues 
and  the  statute  begins  to  run  on  each  item  of 
the  account  from  the  day  of  its  proper  date, — 
that  is,  from  the  day  of  the  delivery  of  the  ar- 
ticle or  work  done, — as  was  held  in  Countm  v. 
Cotirton,  19  Ohio  St.  454;  but  in  that  case  there 
was  an  interrupted  term  of  service,  and  the 
breaks  in  such  term  served  to  make  such  con- 
tinuous period  of  service  separate  and  distinct 
items  of  account.  In  this  case  the  service  was 
continuous,  except  for  a  brief  period  of  three 
months,  while  defendant  in  error  was  sick,  and 
in  the  county  hospital,  and  the  service  was  re- 
sumed after  his  recovery.  But  it  is  insisted 
that  where  there  is  an  express  employment,  but 
no  time  or  measure  of  compensation  or  term  of 
employment  agreed  upon,  the  law  will  regard 
the  hiring  as  from  year  to  year,  and  the  wages 
payable  at  the  same  time,  and  will  not  imply 
an  agreement  that  the  payment  of  compensa- 
tion shall  be  postponed  until  the  termination 
of  the  employment.  To  this  effect  are  the 
cases  of  Davis  v.  Oortan,  16  N.  Y.  255.  «9  Am. 
Dec.  694;  Be  Gardner,  103  N.  Y.  533.  57  Am. 
Rep.  768;  Gilbert  v.  Comsiock,  93  N.  Y.  484; 
.Vi//(?r  V.  LaM,  85  N.  C.  51;  Grady  v,  Wilson, 
115  N.  C.  344;  1  Wood.  Limitation  of  Actions, 
330.  There  are  other  cases  to  tbe  contrary, 
notably  Littler  v.  Smiley,  9  Ind.  116;  and  we- 
are  not  prepared  to  adopt  the  rule  of  the  New 
York  cases,  as  we  think  that  the  contrary  rule 
is  upheld  by  this  court  in  Jackson  v.  MuU 
(Wyo.)  42  Pac.  603,  where  the  circumstances 


not  of  law  and  may  be  overcome  by  other  efi- 
dence. 

Proof  that  a  deed  for  a  chattel  (a  slave)  onoe  ex- 
isted and  was  in  tbe  possession  of  a  person  who  in- 
termarried with  tbe  grantee  of  the  deed;  that  the 
deed  had  been  demanded  of  blm  and  not  produced; 
that  he  resided  ^'now"  in  another  state;  that 
further  search  and  inquiry  had  been  made  of  the 
persons  who  mtfrht  possibly  be  in  possession  of  the 
deed  and  without  effect,— was  deemed  sufficient  to 
rebut  the  presumption  of  fraud  and  admit  sec- 
*ondary  evidence.  Mordecai  v.  Beal,  8  Port.  (Ala.) 
fi£9. 

That  a  weak-minded  woman,  at  the  request  of 
her  brother,  had  destroyed  a  deed  of  conveyance 
executed  by  herself,  was  deemed  by  the  court  to 
be  the  result  of  ^'unfortunate  advice,"  and  not  of 
an  intent  on  her  part  to  commit  a  fraud  upon  any- 
one.   Droeten  v.  Mueller,  108  Mo.  flSi. 

Tbe  testimony  of  a  party  that  she  destroyed  cer- 
tain letters  because  she  ''had  no  further  use  for 
them  and  believed  them  to  he  of  no  consequence** 
was  dimmed  sufficient  to  repel  the  Inference  of  a 
fraudulent  intent  in  their  destruction.  Smith  v. 
Holyoke,  113  Mass.  617;  Lucas  v.  Brooks,  23  La. 
Ann.  117. 

Lord  Ellenborough  permitted  a  party,  by  bis  own 
testimony,  to  prove  loss  and  diligence,  and  then 
permitted  him  to  testify  from  memory  as  to  the 
contents  of  a  deed.  Kensington  v.  Inglish,  8  East, 
288. 

On  this  principle  secondary  evidence  of  a  lost 
United  {States  patent  to  land  was  admitted  to 
prove  title.    Bell  v.  Hearne,  10  La.  Ann.  615. 

And  secondary  evidence  of  the  loss  or  destruc- 
tion of  naturalization  papers  may  be  given  when 
the  case  is  freed   from  tbe  Inference  of  fraud. 
Kreitz  V.  Bebrensmeyer,  125  111.  141. 
"'IL.  R.  A. 


Likewise  false  invoices  come  within  the  spirit  of 
tbe  rule.    Bush  v.  Guion,  6  La.  Ann.  797. 

Although  the  destruction  of  the  written  evidence 
prior  to  the  commencement  of  tbe  suit  raises  a 
presumption  unfavorable  to  the  party  who  de- 
stroyed It,  yet  the  presumption  may  be  rebutted 
by  proof  adduced  on  the  part  of  such  party.  Bt. 
Louis  V.  Queen,  25  Can.  a  C.  649. 

But  the  voluntary  destruction  of  evidence  (let- 
ters) after  the  commencement  of  the  suit  raises  the 
inference  of  a  fraudulent  design  to  do  away  with 
evidence,  and  it  Is  within  the  discretion  of  the 
court  to  refuse  to  admit  proof  of  tbe  contents  by 
tbe  destroyer.  Baldwin  v.  Threlkeld,  8  Ind.  A  pp. 
812,  Following  Blade  v.  Noland,  12  Wend.  173.  27 
Am.  Dec.  126. 

Failure  to  call  witnesses  who  are  known  to  be 
conversant  with  tbe  facts.  (Tbe  Fred.  M.  Lau- 
rence, 15  Fed.  Rep.  635:  Tbe  Vllle  du  Havre,  7  Ben. 
328;  Grubbs  v.  North  Carolina  Home  Ins.  Co.  lOB 
N.  C.  473),  or  bribing  witnesses  to  be  absent  (Chi- 
cago City  K.  Co.  V.  McMabon,  108  111.  485,  42  Am. 
Rep.  29;  Houser  v.  Austin,  2  Idaho.  188),  gives  rise 
to  a  like  presumption;  but  a  collation  of  cases 
does  not  properly  t)elong  in  this  connection.  It 
will  be  the  subject  of  a  sutnequent  note. 

Tbe  full  rigor  of  tbe  rule  Is  that  where  papers 
are  concealed  or  falsified  the  party  will  not  be  en- 
titled to  further  proof  ''for  that  Is  an  indulirenoe 
granted  only  to  honest  mistake  and  unintentional 
error."    The  Liverpool,  1  Gall.  518. 

This  principle  was  strictly  adhered  to  In  many 
English  cases.  Wardour  v.  Berisford,  1  Vem.  452; 
Dorrington  v.  Jackson,  Id.  449;  Plampin  v.  Betts, 
Id.  272;  East  India  Co.  v.  Evans,  Id.  308;  Dyer  v. 
Tymewell,  2  Yem.  122,  Freem.  Cb.  112;  East  India 
Co.  V.  Sandys,  1  Vern.  127;  Cbilds  v.  Sazby,,  Id.  207;. 
Hunt  V.  Matthews,  Id.  408. 
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of.  the  case  were  somewhat  similar  to  the  case 
at  bar.  However,  the  payments  made  Id  the 
years  1886  to  1888  took  the  case  out  of  the  stat- 
ute, aud  made  the  account  between  the  parties 
a  mutual  one.  It  is  urged  that  the  regularity 
of  payments  of  $6  monthly  during  these  years 
leads  to  the  inference  that  these  payments  were 
in  full  for  those  years,  and  had  no  reference  to 
past  transactions;  but  there  is  testimony  that 
during  these  periods  and  afterwards  the  dece- 
dent had  stated  that  he  had  not  paid  Peterson 
anything,  and  that  his  wages  were  $80  per 
month.  There  certainly  was  evidence  to  the 
effect  that  these  payments  were  part,  and  not 
complete,  payments,  and  it  can  reasonably  be 
inferred  from  the  evidence  that  they  were  on 
account.  Tn  New  York,  such  payments  have 
been  held  sufficient  to  take  the  case  out  of  the 
statute,  and  such  holding  is  not  contrar}*  to  the 
views  announced  in  the  cases  from  that  state 
already  cited.  Smith  v.  Velie,  60  N.  Y.  106; 
Re  Gardner,  103  N.  Y.  538,  57  Am.  Rep.  768. 
The  ruling  of  the  court  refusing  to  give  the  in- 
struction, and  to  apply  the  statute  of  limita- 
tions to  that  portion  of  the  claim  prior  to  Sep- 
tember 28,  1885,  was  warranted  under  the 
evidence. 

The  court  was  asked  to  instruct  the  jury 
that  the  declarations  of  a  creditor,  as  in  the 
case  of  plaintiff  below,  that  any  debt  of  the 
deceased  to  him  is  discharged,  or  that  there  is 
nothing  due  him,  is  prima  facie  evidence  of 
payment.  Peterson  admitted  to  witnesses  that 
Strom  owed  him  nothing,  directly  after  the 
latter,  in  his  last  sickness,  asked  him,  if  there 
was  anything  due,  to  make  out  his  bill,  to 


which  interrogation  of  Strom.  Peterson  did 
not  respond.  This  evidence  did  not  particu- 
larly relate  to  an  admission  of  payment,  but 
might  tend  to  show  that  there  was  no  orieinal 
contract  to  pay  for  services  rendered  by  Peter- 
son. It  was  strong  evidence  against  Peterson,, 
but  the  court  and  jury  seem  to  have  treated  it 
of  small  moment,  taken  in  connection  with  the 
other  evidence  in  the  cause;  and  we  think  that 
their  action  in  this  respect,  although  the  ad- 
mission was  not  denied  by  Peterson,  is  not 
error,  because  the  weight  to  be  given  to  testi- 
mony of  mere  admissions  is  to  £  determined 
by  the  jury,  and  it  may  be  proper  for  th^  court 
to  instruct  them  that  such  testimony  is  usually 
unsatisfactory,  and  should  be  received  with 
great  caution.  Saveland  v.  Oreen,  40,Wis.  431,. 
444.  The  instruction  was  too  sweeping  in  its 
terms,  and  the  ground  was  fully  covered  by 
another  instruction  which  was  given  at  the  re- 
quest of  the  defendant  below,  in  substance,, 
that  if  the  plaintiff  knew  before  the  death  of 
Strom  that  the  latter  desired  and  requested  all 
his  creditors,  including  Peterson,  to  present 
their  claims  before  his  death,  and  if  plaintiff 
refused  to  do  so,  and  said  that  nothing  was  due 
him,  that  fact  raised  a  strong  presumption 
against  him. 

Some  of  the  books  of  account  of  the  dece- 
dent were  destroyed  by  the  plaintiff,  Peterson, 
and  the  only  books  found  were  those  discov- 
ered concealed  under  a  barrel,  and  a  calendar 
found  hanging  on  the  wall.  Upon  the  latter 
entries  were  made  showing  that  at  the  close  of 
January  of  that  year  Peterson  was  paid  for  one 
month,  and  at  the  close  of  the  year  was  paid 


But  la  the  American  courts  It  is  held  that  the 
presumption  arises  against  nothing  but  the  evi- 
dence destroyed.  Thompson  v.  Thompson,  9  Ind. 
828,  68  Am.  Dec.  688;  Life  &  F.  Ids.  Co.  v.  Mechanic 
F.  Ins.  Co.  7  Wend.  81;  Wilson  v.  Cassldy,  2  Ind. 
5618. 

An  alBdavit  which  is  of  itself  sufficient  to  open 
the  door  for  secondary  evidence  of  the  contents  of 
a  promissory  note  is  not  itself  evidence  of  the  con- 
tents of.  the  note.    Almy  v.  Heed,  10  Cush.  431. 

The  affidavit  of  the  contents  of  a  letter  not  pro- 
duced was  admitted  because,  as  the  court  said,  *if 
untrue  it  was  at  the  imminent  peril  of  exposure  by 
the  production  of  the  letter,  and  that  under  such 
circumstances  the  representation  in  the  affidavit 
must  be  taken  to  be  as  true."  Lumley  v.  Wagner,  1 
De G.  M.  &  G.  604, 684, 21  L.  J.  Ch.2<f .  S. 898, 16  Jur.  871. 

c.  The  rvXt  and  evidence  in  admiralty. 

In  admiralty  prize  courts  it  is  a  recognized  law 
of  nations  that  neutral  property  is  free  from  con- 
fiscation. But  where  such  neutrality  cannot  be 
shown  satisfactorily  because  the  ship^s  papers  have 
been  destroyed,  and  such  destruction  or  spoliation 
has  not  l)een  frankly  and  satisfactorily  explained, 
a  presumption  of  mala  fUtea  is  raised,  and  the  prop- 
exty  will  be  condemned  as  that  of  the  enemy,  unless 
such  presumption  is  removed  by  other  evidence 
admitted  within  the  discretion  of  the  prize  court  as 
in  other  oases.  This  is  the  American  rule.  The 
Pizarro,  15  IT.  8.  21  Wheat.  227,  4  L.  ed.  226;  The 
Peterhoff,  Blatchf .  Pr.  Cas.  463. 

The  maritime  courts  on  the  continent  of  Europe 
excluded  further  proof  after  spoliation  was  estab- 
lished, holding  that  alone  sufficient  to  raise  the 
presumption  against  neutrality  and  to  Justify  con- 
fiscation, but  the  English  Admiralty  Code,  modified 
84  L.  R.  A. 


that  rule  to  the  extent  of  not  holding  spoliation 
alone  to  be  defamatory  when  other  circum- 
stances were  clear.  The  Hunter.  1  Dods.  Adm.  480* 
488,  487;  The  Two  Brothers,  1  Rob.  Adm.  181:  The 
Risinir  Sun,  2  Kob.  Adm.  104:  The  Polly,  Id.  861; 
The  Johanna  Emilie,  18  Jur.  708. 

ITT.  Where  a  party  adversely  interested  destroys  or 
withholds  evidence  to  which  the  adversary  is  tnti- 
Ued. 

a.  The  rule. 

Courts  will  go  far  in  presuming  against  those 
who  destroy  documents  and  instruments  necessary 
to  the  security  or  elucidation  of  the  rights  of 
others,  but  there  is  a  limit  to  the  application  of 
the  term  "everything"  as  it  is  used  in  the  rule 
'^Everything  will  be  presumed  against  the  de- 
spoiler."  Diehl  V.  Bmig,  65  Pa.  828;  Halyburton  v. 
Kershaw,  8  Desauss.  Bq.  105;  Preston  v.  Leighton, 
6  Md.  88;  Carneal  v.  Day,  Litt.  8el.  Cas.  402,  498. 

The  principle  of  the  maxim  Omnia  prcesumuntur 
in  odium  spoliatoris,  as  applicable  to  the  destruc- 
tion or  suppression  of  a  written  Instrument,  is  that' 
such  destruction  or  suppression  raises  a  presump- 
tion that  the  document  would,  if  produced,  miti- 
gate against  the  party  destroying  or  suppressing- 
it,  and  that  bis  conduct  is  attributable  to  this  cir- 
cumstance. There  is  great  danger  that  the  maxim 
may  be  carried  too  far.  It  cannot  properly  be 
pushed  to  the  extent  of  dispeosing  with  the  neces- 
sity of  other  evidence,  and  should  t>e  regarded  *'a9 
merely  matter  of  inference,  in  weighing  the  effect 
of  evidence  in  its  own  nature  applicable  to  the 
subject  in  dispute."  Where  there  is  express  and 
positive  evidence,  there  is  no  place  for  presump- 
tion or  Inference.  It  is  only  in  reference  to  the 
contents  of  the  paper  destroyed  or  withheld  that 
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ID  full,  and  these  entries  were  in  the  handwrit- 
ing of  decedent.  Judge  Potter,  who  drew  up 
the  will,  after  the  death  of  the  testator  left 
Peterson  in  charge  of  the  place  of  business  of 
the  decedent,  where  there  were  a  number  of 
account  books.  He  afterwards  examined  them 
carefully,  but  was  nol  allowed  to  state  whether 
there  were  any  charges  therein  against  any 
•employee  of  the  decedent,  Strom.  At  the  time 
he  was  questioned  upon  this  matter  it  had  not 
been  shown  that  the  books,  or  any  of  them, 
had  been  destroyed,  and  it  seems  that  the  ques- 
tion was  properly  objected  to.  No  exception 
was  taken  to  the  ruling  of  the  court  sustaining 
this  objection,  and  the  question,  although  a 
vital  one  in  the  case,  was  not  renewed.  Judge 
Potter  examined  three  or  four  of  the  books,  he 
says,  very  carefully,  so  that  he  had  a  general 
Idea  of  them,  without  examining  any  particu- 
lar account.  The  books  might  have  been  in- 
tact when  the  inveotory  and  appraisement  were 
taken,  which  took  a  day  or  two;  and  the  wit- 
ness stated  that  he  was  under  the  impression 
that  he  examined  the  books  at  that  time,  but 
may  have  examined  them  before  the  inventory 
was  taken.  He  had  charged  Peterson  to  leave 
everything  as  it  was,  and,  when  he  discovered 
that  the  books  were  burned,  spoke  sharply  to 
Peterson,  reminding  him  of  the  direction,  and 
asked  him  why  the  books  had  been  destroyed. 
Peterson  replied  that  Strom,  the  deceased,  had 
told  him  to  bum  them  up.  This  answer  was 
made  promptly,  and  Judsre  Potter  says  there 
was  nothing  extraordinary  in  Peterson's  con- 
duct when  be  made  this  explanation.  The  in- 
struction asked  for  on  this  point  was  as  fol- 


lows; "If  the  jury  believe  from  all  the  evidenoe 
in  this  case  that  the  books  of  account  of  the 
deceased,  or  any  of  them,  were  destroyed  by 
plaintiff,  a  presumption  arises  that,  had  the 
truth  ap(>eared  by  said  books,  it  would  have 
been  against  his  interest."  This  instruction 
was  refused,  and  the  court  gave  no  other  bear- 
ing upon  the  question.  The  defendant  was 
entitled  to  an  instruction  covering  the  point, 
for  it  is  a  universal  rule  that  the  suppression 
or  destruction  of  evidence  raises  the  presump- 
tion against  the  spoliator,  where  the  evidence 
is  relevant  to  the  case,  or  where  it  was  his  duty 
to  preserve  it.  Omnia  prcBSumuntur  contra 
ipoliatorem.  Lawson,  Presumptive  Ev.  140 
et  seg.  Where  the  spoliator  is  the  claimant, 
the  fact  of  spoliation  alone  raises  a  presump- 
tion against  his  claim.  Where  a  deed,  a  will, 
or  other  paper  is  proved  to  be  destroyed  or 
suppressed,  or  there  is  vehement  suspicion  of 
its  having  been  done,  the  presumption,  in 
odium  spotiatoria,  applies  in  favor  of  the  party 
who  claims  under  such  paper,  though  the  con- 
tents are  not  proved.  Id.  152,  and  cases  cited. 
But  there  is  great  danger  that  the  maxim  may 
be  carried  too  far,  and  it  should  be  cautiously 
applied.  In  this  case  the  mere  destruction  of 
the  books  is  not  sufficient  to  warrant  the  pre- 
sumption that  their  contents  were  against  the 
interest  of  Peterson,  for  they  were  burned  after 
they  had  been  examined,  and  some  time  after 
the  funeral  of  Strom.  There  was  no  attempt 
made  to  conceal  the  books  by  Peterson,  or  to 
prevent  their  examination,  and  it  nowhere  ap- 
pears that  there  were  charges  against  Peterson 
on  the  books  destroyed,  although  it  does  appear 


the  mazlm  can  have  applicatioo;fand  where  the 
contents  are  proved  there  Is  no  oocasion  for  resort 
to  the  maxim.  Bott  v.  Wood.  66  Miss.  136;  Jones 
V.  Knaufis.  31  N.  J.  Eq.  600. 

Where,  then,  a  deed  or  will  is  shown  to  have 
been  in  existence  but  to  have  been  destroyed  by 
the  adversary,  it  will  be  presumed  that  such  deed 
or  will  contained  the  conditions  favoring  the  party 
who  asserts  them,  when  it  was  possible  for  it  to 
have  contained  them.  Dalston  y.  Coatsworth,  1 
P.  Wms.  781. 

This  rule  is  built  upon  the  cases  of  Rex  v. 
Countess  Arundel,  Hob.  109;  Sanson  v.  Humsey,  2 
Vern.  661;  Hampden  v.  Hampden.  1  Bro.  P.  C.650; 
and  WoodrofT  and  Burton,  Heg.  Lib.  A.  1722.  fol* 
232.  decided  in  the  order  named,  and  was  followed 
in  Lord  Melville's  Trial,  2»  How.  St.  Tr.  1194. 

No  presumption  arises  except  upon  proof.  In- 
ference may  aid  proof  but  cannot  create  it.  There 
must  be  proof  offered  to  sustain  the  allegations  of 
the  pleadings,  which  proof,  if  insufficient,  may  be 
aided  by  every  presumption  against  the  destroyer, 
but  the  mere  proof  of  the  destruction  will  not  war- 
'rant  the  rendition  of  a  Judgment  which  could  oth- 
erwise only  be  supported  by  the  facts  evidenced  by 
the  writing  destroyed.  Gage  v.  Parmelee.  87  IlL 
329. 

The  case  of  Cowper  v.  Earl  Cowper,  2  P.  Wms.  749 
(A.  D.  1784).  was  the  first  to  emphatically  iterate  the 
rule  that  no  presumption  could  arise  except  upon 
evidence,  and  it  was  based  on  the  holdings  in  Rex 
V.  Countess  Arundel.  Hob.  109:  Gartslde  v.  Ratcliff. 
1  Ch.  Cas.  292;  Hunt  v.  Matthews,  1  Vern.  406;  War- 
dour  v.  Berisford  (said  to  be  not  rightly  re- 
ported), 1  Vern.  462;  and  Countess  Plymouth  v. 
Bladon,  2  Vern.  82,  which  need  no  further  consid- 
eration here.  See  also  Moffat  v.  Moffat,  10  Bosw.  468, 
601. 
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The  rule  may  be  applied  in  like  cases  to  the  fol- 
lowing : 

Where  the  defendant  has  placed  it  beyond 
the  power  of  the  plaintiff  to  prove  the  execu- 
tion of  a  bill  of  sale,  pr9of  of  that  fact  will  raise  a 
presumption  of  its  execution.  Cheatham  v.  Riddle, 
8  Tex.  162. 

The  destruction  of  a  receipt  will  raise  the  pre- 
sumption of  the  payment  of  money.  Downing  v. 
Plate,  90  111.  268.    . 

The  failure  of  a  party  to  perform  his  duty  in 
keeping  strict  account  of  the  workings  in  a  coal 
mine  extending  under  adjoining  land  raises  the 
presumption  that  all  the  coal  taken'  ()u  t  came  there- 
from.   Dean  v.  Thwaite,  21  Beav.  621. 

The  failure  of  a  confidential  agent  to  keep  vouch- 
ers against  himself  while  keeping  those  against  his 
principal  raised  the  presumption  that  he  had  re- 
ceived his  full  compensation.  White  V.  Lady  Lin- 
coln, and  Duke  Newcastle  v.  Kinderley,  8  Ves.  Jr. 
868. 

The  destruction  of  a  contract  by  the  vendor  for 
the  purchase  of  land  about  the  Umea  demand  was 
made  by  the  vendee  for  the  delivery  of  a  deed  was 
held  sufficient  to  raise  the  presumption  that  it  did 
not  state  the  agreement  in  the  manner  alleged  by 
the  vendor.    Warren  v.  Grew,  22  Iowa,  816. 

Upon  proof  that  a  member  of  the  firm  whose 
duty  it  was  to  keep  the  books,  expended  more 
money  for  personal  or  family  expenses  than  he  has 
charged  himself  with,  the  maxim  in  odium  ifpolia- 
torU  applies.    Dimond  v.  Henderson,  47  Wis.  172. 

Where  the  controversy  was  as  to  the  number  of 
acres  conveyed  by  a  certain  deed  which  the  defend- 
ant miffht  have  produced,  the  court  said:  ^^Perhaps 
the  presumption  in  odium  spoticUorU  might  arise 
from  the  fact  of  the  nonproduction  of  the  deed  and 
failure  to  account  for  its  absence;^*  but  the  case 
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that  the  books  discoTered  did  contain  charges 
against  him.  Whether  Judge  Potter's  exami- 
nation was  sufficient  or  not  to  show  that  there 
were  such  charges  does  not  appear;  neither  does 
it  appear  that  he  did  not  know,  or  could  not  re- 
member, whether  there  were  any  charges  in  the 
books  against  the  plaintiff.  However,  the  in- 
struction asked  was  too  broad,  and  should  have 
been  modified  by  counsel,  for  the  mere  fact 
of  the  destruction  of  the  books  alone  does  not 
-show  that  they  were  evidence  against  the  in- 
terest of  the  spoliator.  His  conduct  might  not 
have  been  that  of  a  spoliator,  but  rather  that 
of  a  stupid  or  ignorant  man,  who  thought 
that  he  had  a  duty  to  perform^  enjoined  upon 
him  bv  his  deceased  employer:  and  there  are 
some  indications  in  the  evidence  that  support 
this  view.  Some  four  months  prior  to  his 
death,  Strom  published  in  a  local  daily  paper 
•a  notice  which  the  publisher  states  be  believes 
was  brought  to  him  by  Peterson,  entitled  "Ex- 
tends Thanks,"  which  states  that  on  the  7th  of 
the  month  (May.  1893)  Strom  closed  his  liquor 
house,  and  that  he  would  store  his  goods,  and, 
if  business  would  justify,  would  probably  open 
the  next  summer,  and,  if  not,  he  would  ship  his 
goods  away.  He  then  presents  his  highest 
compliments  to  his  "proper"  customers,  and 
states:  "Remember,  if  I  am  guilty  to  cred- 
itors for  payment,  come  and  collect.  If  any 
persons  are  guilty  to  me  for  liquors,  please 
keep  this  [the  notice]  as  a  present."  This  no- 
tice was  introduced  for  the  purpose  of  show- 
ing that  Strom  was  settling  up  his  accounts, 
and  that,  in  addition  to  his  general  custom  of 
meeting  his  obligations  promptly,  he  had  given 


notice  to  his  creditors  that  he  desired  to  pay 
his  bills.  Other  testimony  was  introduced, 
showing  that  he  had  directed  the  payment  of 
his  local  biUs,  and  had  requested  that  money 
be  taken  from  his  safe  for  that  purpose.  But 
the  publication  referred  to  also  indicates  that 
he  had  no  desire  to  press  his  claims  against 
his  creditors,  and  is  in  harmony  with  Peter- 
son's statement  that  Strom  had  directed  him  to 
bum  his  books.  No  instruction  was  asked 
upon  the  question  of  this  explanation  of  Peter- 
son, nor  were  the  jurv  asked  to  be  instructed 
to  disregard  it  as  evidence.  Tt  went  to  them 
as  his  explanation  of  his  conduct  in  destroying 
the  books.  It  will  be  noticed  that  it  appears 
that  an  inventory  was  taken  of  the  property  of 
the  estate,  but  whether  before  or  kfter  the  de- 
struction of  the  books  does  not  appear.  It 
should  have  been  shown  that  the  accounts 
against  the  creditors  of  the  estate  were  not  in 
this  inventory,  or  were  not  preserved.  If  they 
were,  and  had  Peterson's  account,  if  there  was 
any  against  him,  appeared  in  such  inventory, 
it  could  have  been  introduced  as  secondary 
evidence. 

The  instruction  asked  for  presents  the  Brit- 
ish law  governing  the  spoliation  of  documents. 
Broom,  Legal  Maxims,  940:  1  Phillips,  Ev. 
(Cowen  &  H.  notes)  689:  Ilouaer  v.  Austin,  2 
Idaho,  188,  198.  The  rule  is  strong  in  ad- 
miralty cases,  but  upon  this  point  Mr.  Justice 
Story  says  in  the  case  of  T/ie  IHzano,  15  U.  S. 
2  Wheat.  241,  4  L.  ed.  229.  "The  objection 
which  is  urged  against  the  admission  of  the 
further  propf  would,  under  other  circiim- 
staoces,  deserve  great  consideration.    Conceal- 


was  decided  on  other  grrounds.  Barney  v.  Seeley, 
38  Wis.  881. 

Likewise,  the  court  announced  its  willinfrness 
that  the  presumption  should  be  the  basis  for  the 
decision  of  the  case,  but  decided  the  case  on  other 
irroUDds  in  Wilson  v.  Cassidy,  Z  Ind.  fi(S. 

The  destruction  of  forared  notes  after  beinfr 
arrested  tor  their  utterance  raised  a  presumption 
or  forgery.  State  v.  Chamberlain,  80  Mo.  129,  Fol- 
lowing Pomeroy  v.  Benton,  77  Mo.  64. 

Upon  the  destruction  of  a  second  will  by  a  person 
interested  in  opposition  thereto  so  that  the  exact 
contents  of  the  will  cannot  be  ascertained,  the  Jury 
were  held  bound  to  infer  that  the  second  will  con- 
tained inconsistent  dispositions  with  the  first,  and 
further,  that  the  second  will  contained  a  clause  ex- 
pressly revoking  all  former  wills,  the  court  saying: 
**lt  is  far  better  that  there  should  be  an  intestacy 
than  that  a  spoliator  should  be  rewarded  for  his 
dishonesty.''    Jones  v.  Murphy.  8  Watts  &  S.  276, 

an. 

If  a  second  will  be  destroyed  or  withheld  by 
fraud  the  Jury  are  bound  to  infer  that  the  second 
will  contained  dispositions  of  property  inconsist- 
ent with  the  first,  and  more,  in  odium  /tpo/fatorfo, 
and  that  the  second  will  contained  a  clause  ex- 
pressly revoking  all  former  wills.    Ibid. 

Where,  however,  the  testator  is  shown  to  have 
destroyed  the  latter  will  the  rule  does  not  apply. 
Such  destruction  likewise  revives  the  former,  but 
because  it  is  a  direct  revocation  of  the  latter,  flar- 
wood  V.  Goodright,  1  Gowp.  87,  91. 

And  where  the  destruction  alone  is  shown,  the 
testator  is  presumed  to  have  destroyed  it.  Betts  v. 
Jackson,  Brown,  6  Wend.  173. 

There  Is  no  basis  upon  which  the  presumption 
can  arise,  where.al though  the  form  of  the  property 
in  question  has  been  changed,  neither  the  value  nor 
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the  means  of  establishing  the  value  has  been  'Jea- 
sened  or  destroyed.  In  case  of  a  change  of  form- 
as  by  the  milling  of  ores— it  is  only  where  corrob- 
orating circumstances  or  secondary  evidence  have 
t)een  destroyed  that  the  strongest  presumption  will 
arise  from  the  direct  testimony.  Fox  v.  Hale  &  N. 
Silver  Min.  Co.  106  Cal.  889. 

And  such  adverse  presumption  will  not  arise  in 
the  absence  of  a  purpose  to  suppress  evidence,  as 
by  the  mere  sendmgawayof  hides  taken  from 
butchered  animals  alleged  to  have  been  wrongfully 
taken.    People  v.  Hurley,  67  CSal.  148. 

The  destruction  of  books  relating  to  matters  long 
since  settled  and  never  since  disputed;  will  be 
treated  lightly,  and  will  not  be  allowed  to  prejudice 
the  case;  but  It  is  entirely  different  where  they  re- 
late to  recent  transactions  of  which  the  accounts 
therefrom  arising  have  not  been  adjusted.  And 
still  more  where  that  destruction  was  by  the  party 
who  has  filed  the  bill  to  have  accounts  taken  of 
those  transactions.  In  such  a  case  the  court  must 
\oe  satisfied  that  the  destruction  was  proper  and 
justifiable  or  the  principle  laid  down  in  Armory  v. 
Delamirie.  1  Strange,  fi06,  1  Smith,  Lead.  Cas.  7th 
Am.  ed.  680,  will  be  applied,  and  everything  will  be 
presumed  against  the  destroyer  which  Is  most  un- 
favorable to  him  If  it  is  consistent  with  the  rest  of 
the  facts  which  have  been  either  admitted  or 
proved.  Gray  v.  Haig,  20  Beav.  219. 

As  to  the  substitution  of  secondary  evidence  in 
such  cases,  see  supra^  II.  a. 

And  whore  a  brother  for  the  dellk)erate  and  sole 
purpose  of  cutting  off  investigation  destroyed  book 
accounts  of  the  firm  after  suit  brought,  thereby 
making  it  impossible  to  ascertain  the  amount  out 
of  which  he  had  defrauded  his  partner,  to  whom 
as  he  said  he  was  *'t)ound  by  the  ties  of  gratitude 
for  giving  him  his  start  in  life,"  the  court  said:  *'Ko 


WTOMrae  SUFRKMS  COUBT. 


Aug., 


ment,  or  ereo  apoKatioD,  of  pspere  is  not  of 
itself  a  sufficient  ^onnd  for  condemnation  in 
a  prize  court.  It  is  undoul>tedly  a  very 
awakening  circumstance,  calculated  to  excite 
the  vigilance  aod  justify  tbe  suspicions  of  the 
court.  But  it  is  a  circumstance  open  to  ex- 
planation, for  it  may  bare  arisen  from  acci- 
dent, necessity,  or  superior  force;  and  if  the 
party  in  tbe  first  instance  fairly  and  frankly 
explains  it  to  tbe  satisfaction  of  tbe  court,  it 
deprives  bim  of  no  right  to  which  be  is  other- 
wise entitled.  If,  on  the  other  band,  tbe 
spoliation  be  unexplained,  or  tbe  explanation 
appear  weak  and  futile;  if  the  cause  labor  un- 
der heavy  suspicions,  or  there  be  a  vehement 
presumption  of  bad  faith  or  g^oss  prevarica- 
tion,— it  is  made  the  ground  of  a  denijil  of 
further  proof,  and  condemnation  ensues  from 
defects  in  the  evidence,  which  tbe  party  is  not 
permitted  to  supply."  In  the  case  of  Baldwin 
Y.  Threlkdd,  8  Ind.  App.  312,  the  court  says: 
"Tbe  court  sustained  an  objection  of  the  ap 
peilec  to  proving  tbe  contents  ot  certain  letters 
testified  to  by  tbe  appellant  after  be  bad  prac 
tically  admitted  that  be  voluntarily  destroyed 
tbe  letters  after  he  had  commenced  the  suit  on 
a  note  against  the  Bryants.  The  court  bad  a 
right  to  deduce  from  tbe  act  of  destruction 
aner  tbe  commencement  of  such  suit  tbe  in- 
ference of  a  fraudulent  design  to  do  away 
with  the  letters  themselves,  aod  upon  this 
theory  the  exclusion  of  the  evidence  was 
proper."  This  is  tbe  rule  laid  down  in  Blade 
V.  Noiand,  12  Wend.  173,  27  Am.  Dec  126. 
where  a  party  deliberately  destroyed  a  note 
before  it  fell  due,  and  there  was  nothing  in  the 


case  accounting  for  or  explaining  tbe  act,  con- 
sistent with  an  honest  or  justifiable  purpose; 
and  it  was  held  that  tbe  plaintiif  was  bound  to 
give  affirmatively,  evidence  to  show  that  tbe 
act  took  place  un<kr  circumstances  that  re- 
pelled the  inference  of  fraudulent  design. 
These  cases  apply  to  a  case  where  a  party  de- 
stroys or  suppresses  bis  own  evidence,  and 
seeks  to  introduce  secondary  evidence  of  tbe 
contents  of  tbe  same,  if  in  its  nature  docu- 
mentary, or  does  not  produce  the  witnesses  to 
testify,  or  causes  them  to  leave  tbe  jurisdic- 
tion. But  tbe  presumption  is  not  a  conclusive 
or  absolute  one,  although  it  is  a  strong  pie- 
sumption;  and  tbis  is  the  rule  where  a  party 
suppresses  or  withholds  evidence.  The  fol- 
lowing instruction  was  given  in  tbe  case  of 
Th(mjmn  v.  Thompson,  9  Ind.  323,  68  Am. 
Dec.  638:  "If  tbe  jury  believe  from  tbe  evi- 
dence that  William  Thompson,  tbe  plaintiff,, 
burned,  or  in  any  way  destroyed,  any  of  the 
papers  of  the  deceased,  James  A.  Thompson,, 
without  tbe  knowledge  and  consent  of  those 
who  were  interested  in  tbe  estate  of  said  de- 
ceased, it  devolves  on  bim  to  show  by  proof 
other  than  bis  own  statements  what  those 
papers  contained;  and  on  his  failure  to  do  so 
tbe  law  raises  the  presumption  against  bim 
that  tbey  were  of  the  highest  value  to  the  de- 
fendant in  this  suit,  and  entitles  her  to  a  ver- 
dict." The  court  said,  in  substance,  while 
holding  tbe  instruction  erroneous,  that  it  is 
undoubtedly  true  that  a  party  who  destroys- 
the  evidence  by  which  his  claim  or  title  may- 
be impeached  raises  a  strong  presumption 
against  the  validity  of  his  claim;  and  if  the 


fitter  case  could  ever  present  Itself  for  the  rigid 
rule  recognized  alike  in  equity  and  at  law,  em- 
bodied in  the  maxlum.  Omnia  prcanimuntur  in 
odium  spoUatfjris.^^    Pomeroy  v.  Benton,  77  Mo.  64. 

b.  Hie  proof. 

Before  one  party  can  charge  another  as  a  spolia- 
tor he  must  show  that  he  was  hlmselt  interested  in 
the  document  destroyed:  and  before  the  destruc- 
tion will  be  deemed  to  be  a  spoliation  he  must  show 
that  it  was  done  malo  animo  to  injure  him.  De- 
iany  v.  Tenison.  8  Bro.  P.  C.  650. 

Furthermore  before  the  character  of  a  spoiler 
can  be  fixed  on  one  who  destroys  a  deed,  the  pur- 
port of  the  instrument  must  be  proved  to  have 
been  what  it  Is  surmised  to  have  been.  When  that 
is  done  then  tbe  act  of  the  spoiler  is  deemed  to  be 
equivalent  to  a  confession.  M^Beynolds  v.  M^Ck)rd, 
6  Watts,  288. 

As  above  stated,  there  must  be  some  evidence 
''on  which  the  presumption  can  be  reposed,"  but  *Mf 
a  man  destroys  a  thing  that  is  designed  to  be  evi- 
dence against  himself,  a  small  matter  will  supply 
it."  Anonymous,  1  Ld.  Kaym.  781,  quoting  from 
Lord  Holt  in  B.  R.  Mich.  10  Wm.  III. 

Slight  evidence  of  the  contents  of  a  written  in- 
strument wilfully  destroyed  is  usually  sufficient, 
for  from  the  fact  of  the  wilful  destruction  arises 
the  presumption  that  if  the  truth  bad  appeared,  it 
would  have  been  against  tbe  interest  of  the  de- 
stroyer, and  that  bis  conduct  is  attributable  to  his 
knowledge  of  this  circumstance.  Jones  v.  Knauss, 
31  N.  J.  Eq.  609. 

Tbe  mere  destruction  or  withholding  of  an  in- 
strument will  not  always  supply  tbe  absence  of 
proof  of  its  contents,  or  corroborate  the  evidence 
of  an  interested  witness  in  regard  to  them.  The 
presumption  arising  therefrom  may,  in  some  cases, 
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determine  the  general  character  of  a  paper  de^ 
stroyed  or  withheld,  or  reduce  to  certainty  what  is 
equivocal,  vague,  or  uncertain,  or  complete  what 
is  imperfect,  but  it  does  not  corrolwrate  whatever 
the  party  prejudiced  by  tbe  destruction  may  tes- 
tify to  be  the  contents.  Moffatt  v.  Moffatt,  10* 
Boew.  501. 

Courts  of  equity  will  go  beyond  and  even  con- 
trary to  the  rules  of  law  and  presume  most  bt)er- 
ally  in  odium  spoHatorig. 

The  fact  of  the  spoliation  may  be  proved  by  the 
answer  or  oath  of  tbe  opposite  party,  so  may  the 
contents  of  a  papen  but  when  it  is  sou^rht  to  raise  a 
debt  against  the  spoliator  there  must  be  some  evi- 
dence beyond  the  fact  of  the  spoliation.  Tbe  term 
''some  evidence"  need  not  be  understood  to 
mean  a  prima  facie  case,  but  slight  evidence  which 
conduces  to  prove  the  charge  is  sufficient:  its 
weight  or  credibility  is  a  matter  of  discretion  and 
circumstance.  Askew  v.  Odenbeimer,  Baldw.  880; 
Banson  v.  Rumsey,  2  Vern.  661;  Cookes  v.  Hellier* 
1  Yes.  Sr.  285;  Gartside  v.  Ratciiff,  1  Ch.  Cas.  283. 

Lord  Eldon  thought  tbe  courts  might  have  gone 
a  little  too  far  in  presuming,  after  proof  of  spolia- 
tion, that  the  contents  of  the  thing  spoiled  are 
what  tbey  have  been  alleged  to  be;  but  be  refuses  to 
change  tbe  rule.    Barker  v.  Ray,  2  Russ.  Ch.  68,  73. 

A  will,  being  in  court  and  not  produced  by  the 
plaintiff,  the  Jury  may  infer  that  tbe  statements  of 
the  defendant  concerning  its  contents  are  true. 
Sutton  V.  Devon  port,  27  L.  J.  C.  P.  N.  S.  54. 

Tbis  is  upon  the  theory  that  if  the  facts  are  not 
as  alleged  tbe  adversary  has  it  in  his  power  to  make 
it  so  to  appear.  Hampden  v.  Hampden,  8  Bro.  P. 
C.550. 

And  where  the  young  Earl  of  Anglesea  was  trans^ 
ported,  sold  as  a  slave,  and  thereby  kept  from  his 
inheritance  for  thirty  years,  the  court  said:  '*Ttaese 
facts  speak  more  strongly  in  proof  of  tbe  plaintiffs* 
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plaiDtiff  destroyed  papers  of  the  estate,  and  es- 1 
pecially  receipts  for  taxes,  which  are  important 
documents,  he  committed  a  great  wrong,  but 
yet  the  presumption  against  him  would  not  be 
-of  that  conclusive  character  indicated  by  the 
instruction.  The  jury  were  told  in  the  in- 
struction in  the  case  cited  that,  if  the  plaintiff 
•destroyed  any  papers  of  the  deceased,  the  de- 
fendant was  entitled  to  their  verdict.  The 
•court  then  proceeds  to  say:  "The  law  of  na- 
tions, as  recognized  in  continental  Europe,  un- 
der certain  circumstances  raises  a  conclusive 
presumption  against  the  spoliator  of  papers 
indicating  the  national  character  of  a  vessel.  1 
Kent,  Com.  157,  158.  But  even  that  rule  does 
not  ordinarily  prevail  in  England  and  the 
United  States.  1  Greenl.  Ev.  %  ZX;  The 
Pizarro,  15  U.  S.  2  Wheat.  242,  4  L.  ed.  230, 
note.  This  rule  has  no  place  in  the  courts  of 
•common  law.  On  proof  of  the  existence  of  a 
paper,  the  testimony  of  a  party  who  ought  to 
have  the  custody  of  it,  touching  its  loss,  with 
•evidence  of  diligent  search  for  it,  is  addressed 
to  the  court,  if  its  loss  is  established,  he  is 
allowed  to  go  to  the  jury  with  evidence  of  its 
-contents.  But  his  adversarv  may  prove  that 
he  has  withheld  or  destroyed,  it,  and  if  he  sat- 
isfactorily establish  that  point,  every  pre- 
sumption will  be  indulged  against  him  in  ref- 
erence to  its  character.  2  PhUlips,  Ev.  (Cowen 
So  H.  notes)  298;  S  Phillips,  Ev.  1193;  Life  A 
F.  Ins,  Co.  V.  Meehnnic  F,  Ins,  Co,  7  Wend.  31. 
The  rule  is  well  stated  by  Sutherland,  J.,  in 
the  case  last  referred  to."  This  rule  is  that 
the  refusal  to  produce  books  and  papers  upot) 
notice  given  does  not  warrant  the  presumption 


that  they  would  show  the  facts  alleged  by  the 
party  giving  notice;  the  only  effect  of  such  re- 
fusal being  that  parol  evidence  of  their  con- 
tents may  be  given,  and,  if  such  secondary 
evidence  be  imperfect,  vague,  and  uncertain  as 
to  dates,  sums,  etc.,  every  intendment  and  pre- 
sumption shall  be  against  the  party  who  might 
remove  all  doubt  by  producing  the  higher  evi- 
dence. But  some  general  evidence  of  such 
parts  of  their  contents  as  are  applicable  to  the 
case  must  first  be  given,  before  any  foundation 
is  laid  for  any  inference  or  intendment  on  ac- 
count of  their  non production.  This  doctrine 
will  be  applied  to  another  feature  of  the  case  at 
bar.  The  following  instruction  was  given  in 
the  case  of  Bott  v.  Wood,  66  Miss.  136, 138:  ''If 
the  jury  are  satisfied  from  the  evidence  that 
Thomas  H.  Wood  fraudulently  destroyed  the 
will  now  in  controversy,  testified  to  by  Blan- 
ton  as  duly  executed  by  his  father,  everything 
may  be  presumed  against  the  destroyer  of  the 
will  in  odium  spoliataris  [meaning  *in  hatred 
of  the  spoliator*]  and  against  those  claiming 
under  him."  This  instruction  was  held  er- 
roneous, the  court  remarking  that  the  maxim. 
Omnia  prcBsvmuntur  in  odium  spoliatoris, 
might  be  carried  too  far,  and  citing  Best,  Ev. 
§§  412  et  neg.,  as  stating  that  it  should  be  re- 
garded as  merely  matter  of  inference  in  weigh- 
ing the  evidence  in  its  own  nature  applicable 
to  the  subject  in  dispute.  The  party  destroy- 
ing a  written  instrument  must  not  gain  by  his 
own  wrong,  but  it  is  only  in  reference  to  the 
contents  of  the  paper  aestroyed  or  withheld 
that  the  maxim  can  have  application.  As  the 
contents  of  the  will  were  proved,  the  maxim 


case  than  a  tbousand  witnesses."  Cralsr  v.  Earl 
Anglesea,  17  How.  St.  Tr.  1430. 

In  ttae  cases  of  Sanson  v.  Ramsey,  2  Yem.  661,  and 
Eytoo  v.  Eyton,  Id.  880,  deeds  of  marriage  settle- 
ment were  burned,  and  in  Dalston  v.  Coatswnrth,  1 
P.  Wms.  781,  a  deed  of  inheritance  was  destroyed. 
The  court  in  each  case  decreed  that  the  injured 
party  should  hold  and  enjoy,  and  that  tbe  adver- 
sary should  convey.  In  one  case  the  court  impris- 
oned the  spoliator  until  he  should  make  a  convey-, 
ance;  the  court  admitting  that  it  could  not  imprison 
him  forever,  but  saying  that  be  could  obtain  his 
release  by  executing  tbe  conveyance. 

The  evidence  that  is  deduclble  where  there  has 
been  a  spoliation  of  tbe  "k)€8t''  evidence  (the  origi- 
nal document)  is  of  course  secondary  evidence. 
-The  rule  is  that,  if  by  fraud  a  party  is  deprived  of 
the  possession  of  a  written  instrument  whicb  be- 
longs to  him,  secondary  evidence  of  the  contents 
may  k>e  given  in  the  name  manner  as  in  the  case  of 
lost  documents.    Grimes  v.  Kimball,  8  Allen,  518. 

Where  a  party  refused  to  produce  a  lease  which 
was  proved  to  be  In  her  custody,  an  attorney,  who 
had  read  it  was  allowed  to  give  evidence  of  its  con- 
tents. The  court  presuming4t  to  be  against  her  in- 
terest. Inasmuch  as  she  had  the  power  to  show  it 
to  be  otherwifie  if  such  were  the  fact.  Toung  v. 
Holmes,  1  Strange,  70. 

ExeeptUm.  There  is  one  exception  to  thel  rule 
that  upon  proof  of  the  fact  that  the  party  adversely 
Interested  destroys  or  withholds  evidence  to  which 
the  other  party  is  entitled,  a  presumption  arises  in 
odium  spoliatorte  enabling  the  aggressor  to  make 
secondary  proof  by  the  words  of  his  own  mouth.  It 
is  in  tbe  case  of  letters  received  by  the  one  party 
from  tbe  other. 

In  such  a  c&%  the  letters  are  pot  presumed  to 
-contam  whatever  the  adversary  avers  they  do  con- 
tain, nor  is  the  receiver  compelled  to  account  for 
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tbeir  nonproduction  in  evidence.  (Lumley  v.  Wag- 
ner, 1  DeG.  M.  &  G.  004,  21  L.  J.  Ch.  N.  8.  866,  16 
Jur.  871. 

If  the  law  created  an  adverse  presumption 
against  one  who  falls  or  refuses  to  produce  In  evi- 
dence letters  received  by  him,  it  would  place  al- 
most any  single*man  at  tbe  mercy  of  an  artful  and 
designing  woman  who  would  choose  to  recognize 
in  her  letters  sent  to  him  the  existence  of  a  mar- 
riage contract.  However,  this  would  violate  the 
other  rule  that  parties  cannot  introduce  tbeir  own 
declarations  in  evidence.  Law  v.Woodrufl,48  111  JOO. 

Where  letters  which  are  supposed  to  have  been 
received  are  not  produced  there  is  at  most  no  more 
than  a  suspicion  raised.  It  does  not  constitute 
proof.    Carpenter^s  EsUte,  94  GaL  408. 

'This  doctrine  is  especially  applicable  to  actions 
for  libel,  in  which  the  language  used,  and  the  sense 
and  meaning  which  properly  attach  to  it,  consti- 
tute the  gist  of  tbe  action."  **The  Count  Joannes" 
V.  Bennett.  6  Allen,  169, 81  Am.  Dec.  788. 

If,  however,  there  has  been  a  destruction  of  let- 
ters, and  an  action  for  breach  of  promise  of  mar- 
riage is  brought  against  the  receiver,  and  he  satis- 
factorily shows  that  the  act  of  destruction  was  not 
tbe  result  of  fraudulent  intent,  the  case  comes 
within  the  exception  to  the  rule  of  law,  and  sec- 
ondary evidence  of  the  contents  is  at  his  insCanoe 
admissible.    Tobin  v.  Shaw,  45  Me.  831,  71  Am.  Deo. 

o.  Thedamoifes. 
After  a  spoliation  has  been  established  and  '*some 
evidence"  is  Introduced,  sufficient  on  which  to  base 
a  presumption  of  damaires,  it  then  becomes  a 
question  what  shall  be  taken  as  the  measure  of 
damages.  On  the  mere  establishing  of  the  fact 
that  the  rights  of  a  party  are  either  withheld  or 
violated  tbe  law  will  presume  that  damage  has 
been  done,  making  it  necessary  for  the  adversary 
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luul  DO  appllcatioD,  aod  it  was  not  a  proper 
guide  for  the  jarj.  It  was  held  that  the  in- 
atructioo  was  too  broad  and  indefinite  in  say- 
ing that  "ererytbing  may  be  presomed  against 
the  destroyer  of  the  will/'  as  it  should  have 
been  limited  to  intendment  and  presumption 
as  to  the  terms  of  the  will,  if  giren  at  all.  The 
instruction  given  in  the  case  at  bar  was  to  the 
effect  that  if  the  plaintiff  destroyed  the  books 
of  account  of  the  deceased,  or  any  of  them,  a 
presumption  arose  that,  had  the  truth  appeared 
py  said  books,  it  would  have  been  against  his 
interest.  This  excludes  wholly  the  circum- 
stances surroundiog  the  destruction  of  the 
books,  and  the  explanation  of  the  plaintiff.  It 
also  assumes  that  the  books  of  accouut  con- 
tained charges  against  the  plaintiff.  It  is  to 
the  destruction  of  * 'evidence"  relevant  to  the 
case,  or  where  it  was  the  duty  of  the  plaintiff 
to  preserve  the  evidence,  that  the  rule  applies. 
Lawson,  Presumptive  Ev.  p.  140,  rule  24  It 
does  not  appear  that  the  books  destroyed  were 
relevant  or  material  to  the  case,  or  that  their 
contents  would  have  disclosed  charges  against 
or  settlements  with  the  plaintiff,  Peterson. 
Another  book  found  disclosed  payments  made 
to  the  plaintiff,  but  this  does  not  warrant  an 
absolute  or  controling  inference  that  the 
burned  books  contaioed  like  charges,  or  any 
charges  against  Peterson.  Drotten  v.  Mueller ^ 
108  Mo.  634,  683.  But  the  destruction  of  the 
books  must  be  a  wilful  act,  as  the  presumption 
is  that  evidence  "wilfully"  suppressed  would 
be  adverse  if  produced.  1  Rice,  Ev.  g  37, 
subd.  c.  While  the  word  "wilful"  might,  in 
common  parlance,  be  held  to  be  synonymous 


with  "intentional,"  yet  there  can  be  no  doubt 
that  the  destruction  must  be  designedly  done 
with  the  purpose  of  suppressing  evidence. 
Taking  into  consideration  idl  the  facts  and  cir- 
cumstances relative  to  the  burning  of  the 
lK)oks  hv  Peterson,  including  the  opportunity 
afforded  for  the  examination  of  them  for  days 
after  the  decease  of  his  employer,  and  that 
there  was  not,  probably,  a  very  diligent  search 
by  him  of  all  the  books  of  account,  as  one  was 
found  with  but  little  effort,  and  a  calendar 
was  left  hanging  on  the  wall  containing  some 
statements  against  his  interest,  his  apparent 
candor  and  promptness  in  acknowledging  the 
burning  of  the  books,  and  the  explanation  that 
he  gave  that  it  was  done  at  the  direction  of  his 
employer,  and  his  evidently  regarding  his  un> 
usual  act  as  nothing  extraordinary,  do  not 
fully  convey  the  belief  that  the  destruction  of 
the  books  by  him  was  designedly  done  for  the 
purpose  of  suppressing  evidence  against  him. 
Certainly,  the  presumption  resulting  from  the 
destruction  of  the  books  was  not  an  absolute 
or  conclusive  one,  and  the  instruction  was  too 
sweeping  in  its  terms,  as  it  neither  by  qualify- 
ing words  limited  the  presumption  to  intention 
or  design,  nor  to  the  fact  that  the  jury  should 
first  find  that  the  books  contained  evidence 
ajgainst  him.  Although  entitled  to  an  instruc- 
tion upon  this  point,  it  was  not  the  duty  of  the 
court  to  give  a  proper  instruction,  unless  re- 
quested in  positive  terms.  If  an  instruction  is 
requested,  and  cannot  properly  be  given  with- 
out modification,  the  judge  may,  for  that  rea- 
son, refuse  to  give  it,  because  to  entitle  it  to 
be  given  it  must  be  wholly  correct  in  point  of 


who  would  not  be  mulct  to  make  proof  to  the  con- 
trary.   Tedder  v.  Stiles,  16  Oa.  2. 

The  Important  question  then  is  the  amount.  In 
Lord  Melville's  Trial,  28  How.  8t.  Tr.  IIM.  UOK,  Sir 
Samuel  RomlUy  said  in  bis  arirument:  *'My  lords, 
in  civil  cases  a  party  who  destroys  evidence  of  a 
transaction  is  always  charged  to'  the  full  extent 
that  It  was  possible  that  that  transaction  could  have 
gone.''*  (He  based  bis  remarks  upon  the  preoedlng 
flrreat  cases  of  White  v.  Lady  Lincoln,  and  Duke 
Newcastle  v.  Kinderley,  8  Ves.  Jr.  863.) 

A  still  stronger  case  than  the  celebrated  Armory 
V.  Delamirie  is  Mortimer  v.  Cradock,  7  Jur.  4fi.  12 
L.  J.  C.  P.  N.  S.  166,  in  which  a  necklace  contain- 
ing fifty-six  diamonds  was  lost  and  soon  thereafter 
found  in  the  possession  of  the  defendant,  a  Jeweler, 
but  only  thirty-one  of  the  diamonds  were  seen. 
Upon  defendant's  failure  to  establish  satisfactorily 
how  he  came  In  possession  of  those  be  had,  and 
failure  to  deny  that  he  ever  had  the  whole  number 
[the  whole  having  been  dishonestly  taken  by  some 
person],  the  Jury  were  instructed  to  presume  that 
the  defendant  had  the  whole  number  and  to  find 
the  damages  accordingly,  which  they  did— £S00. 

The  maxim  that  everything  will  be  presumed 
against  the  destroyer  '*bas  often  been  a  most  effect- 
ive instrument  in  the  hands!Iof  Justice  to  punish 
wrongdoers." 

Where,  however,  goods  are]  taken  from  a  store  the 
presumption  does  not  arise  that  goods  have  been 
taken  of  the  highest  value  of  the  best  grade  and 
largest  quantity  within  the  store;  but  only  of  the 
precise  thing  shown  to  have  been  taken.  Harris  v. 
Kosenberg,  43  Conn.  227. 

If  one  in  the  possession  of  property  prevents  the 
owner  from  showing  its  quality  he  may  be  charged 
for  the  l)est  quality  of  such  article.  Bailey  v. 
Shaw,  24  N.  H.  287,  65  Am.  Dec.  241;  Clark  v.  Miller, 
4  Wend.  628. 
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I  The  principle  was  applied  in  a  case  where  it  had 
been  the  duty  of  a  person  to  keep  strict  account  of 
the  workings  of  a  mine  extending  under  another*s 
land;  failing  to  do  so  he  was  deemed  to  be  chargea- 
ble with  the  full  amount  taken  out  unless  he  could 
prove  it  was  not  taken  out  during  the  time  which 
the  account  was  directed  to  embrace.  Dean  v. 
Thwaite.21  Beav.  621. 

The  rule  then  may  be  stated  to  be  that  if  you  es- 
tablish the  fact  of  spoliation  against  the  defend- 
ant, and  he  will  not  show  the  sum  spoliated,  the 
court  will  presume  it  to  be  the  sum  alleged  by  the 
plaintiff,  the  same  being  in  harmony  with  the  other 
facts  in  the  case.  Lancaster  v.  Atkinson,  2  Russ. 
Ch.6a 

When  the  destruction  is  freed  from  the  infer- 
ence of  a  fraudulent  design,  then  the  presumption 
is  not  of  maximum  damages  but  of  a  minimum 
amount. 

It  being  proved  by  servants  that  a  certain  num- 
ber of  full  l)OttIe8  of  liquor  were  delivered  to  the 
defendant,  the  Jury  were  directed  to  presume  that 
they  were  filled  with  the  cheapest  liquor  in  which 
the  plaintiff  dealt,  viz.,  porter,  and  they  awarded 
damages  upon  that  scale  accordingly,  dunnes  v.. 
Pezzy,  1  Campb.  8. 

Following  this  case,  where  a  bank  note  (a  loan  of 
currency)  was  asked  and  given,  and  no  proof  made 
of  the  denomination  of  the  note,  the  Jury  were 
instructed  to  presume  It  to  be  one  pound  sterling 
—the  lowest  in  circulation.  Lawton  v.  Sweeney, 
8  Jur.  964. 

The  fabrication  of  evidence,  as  well  by  interline- 
ations as  by  intermingling,  gives  rise  to  a  pre- 
sumption in  odium  apoliatoiis^  and  will  be  the  sub-- 
Ject  of  a  subsequent  note.  R.  S. 
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law.  Mere  Doodirectlon,  partial  or  total,  is 
not  ground  for  a  new  trial,  unless  specific  in- 
structions, eood  in  point  of  law,  and  appro 
priate  to  the  evidence,  are  requested  and 
refused.     %  Tbomp.  Trials,  g§  2341,  2349. 

The  trial  court  refused  to  admit  in  evidence 
a  certain  calendar  found  in  the  place  of  busi- 
ness of  Strom,  upon  which  was  written  in 
Strom's  handwriting  certain  statements.  It 
was  marked  for  identification,  and  upon  the 
refusal  of  the  court  to  receive  it  as  evidence 
the  counsel  for  defendant  below  offered  to 
prove  by  it  that  in  the  handwriting  of  Strom, 
the  deceased,  across  the  date  of  January  80, 
1892.  appeared  the  words,  **Severin  paid  for  a 
month,"  and  across  the  81st  day  of  December, 
1892,  also  in  the  handwriting  of  the  decedent, 
appeared  the  words,  "Severin  Peterson  paid  to 
this  day  in  full."  This  calendar  was  found 
hanging  on  the  wall,  and  one  account  book 
was  found  under  a  barrel  by  a  son  of  decedent, 
in  a  room  where  the  safe  was  kept.  The  wit- 
ness was  not  produced,  nor  his  deposition 
taken,  as  be  was  in  Sweden;  but  the  fact  of 
the  discovery  of  these  papers  and  books  was 
shown  b^  the  affidavit  of  the  executor,  which 
was  admitted  in;  evidence  in  order  to  prevent 
a  continuance.  This  affidavit  states  that  other 
memoranda  in  Strom's  handwriting  appeared 
upon  the  calendar,  but  no  reference  is  made  to 
such  matters  other  than  the  two  entries  men- 
tioned in  the  offer  of  counsel  when  the  calen- 
dar was  sought  to  be  introduced.  Nowhere 
in  the  record  is  it  disclosed  what  these  other 
entries  were,  and  the  contents  of  the  calendar 
are  not  before  us  in  any  form,  except  as  to 
them.  It  is  asserted  that  it  was  shown  that  it 
was  the  custom  of  the  decedent  to  make  memo- 
randa upon  the  calendars,  but  this  is  not  borne 
out  by  the  testimony.  The  calendar  was  not 
a  book  of  original  entry,  neither  does  it  appear 
to  have  been  kept  in  the  usual  course  of  busi- 
ness of  the  decedent.  It  cannot  be  said  that  it 
was  one  of  the  books  of  account  of  the  de- 
ceased. The  statute  applicable  to  such  evi- 
dence, among  other  things,  provides  that  a 
party  shall  not  testify  where  the  adverse  party 
18  an  executor  or  administrator,  with  certain 
exceptions,  one  of  which  is  as  follows:  "Sixth. 
If  the  claim  or  defense  is  founded  on  a  book 
account,  a  party  may  testify  that  the  book  is 
his  account  book,  that  it  is  a  book  of  original 
entries,  that  the  entries  were  made  by  himself, 
a  person  since  deceased;  or  a  disinterested  per- 
son nonresident  of  the  county;  whereupon  the 
book  shall  be  competent  evidence;  and  such 
book  may  be  admitted  in  evidence  in  any  case, 
without  regard  to  the  parties,  upon  like  proof 
by  any  competent  witness. "  Rev.  Stat  §  2590. 
Unfettered  by  statutory  provisions,  the  Ameri- 
can cases,  taken  together,  are  to  the  effect  that 
entries  made  in  the  retrular  and  usual  course 
of  business  are  admissible  in  evidence  after  the 
death  of  the  person  who  made  them,  on  proof 
of  his  handwriting;  and  during  his  life,  if  au- 
thenticated by  himself.  Other  private  entries 
may  be  used  to  refresh  the  memory,  but  are 
not  admissible  in  evidence.  Notes  to  Price  v. 
Ekirl  T&trington,  1  Salk.  285;  Doe.  PatteshaU, 
V.  Tvrfard,  3  Barn.  &  Ad.  890;  1  Smith.  Lead. 
Cas.  58t.  The  statute  does  not  seem  to  change 
this  rule,  and  it  is  necessary  to  show  that  the 
book  offered  is  an  account  book,  or  what  may 
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reasonably  be  considered  to  be  such.  The 
most  liberal  rule  was  adopted  by  the  supreme 
court  of  Vermont  in  Oleason  v.  Kinney,  65  Vt. 
560.  where  the  diary  of  a  decedent  for  a  cer- 
tain year  was  held  rightly  admissible  in  evi- 
dence against  an  administrator.  But  the  entry 
was  in  the  form  of  an  original  entry  of  a  charge 
in  a  book  account,  rather  than  a  memorandum 
from  which  such  charge  could  be  formulated. 
There  were  regular  b^ks  of  account  kept  in , 
that  case,  but  the  entry  was  found  under  the' 
proper  dates  in  a  diary.  The  court  said: 
''When  the  transaction  requires  and  furnishes 
only  a  memorandum,  its  entir  on  a  daybook, 
Journal,  or  ledger,  intermingled  with  proper 
accounts,  does  not  render  it  any  more  admis- 
sible in  evidence.  But  when  it  is  of  such  a 
nature  that  it  is  the  proper  subject  of  a  charge 
upon  book,  and  the  party  enters  it  as  such  a 
charge,  although  on  a  book  other  than  his  reg- 
ular books  of  account,  such  entry  is  an  orig- 
inal entry  in  book  account.  Nor  is  its  char- 
acter changed  by  his  failure  to  transfer  it  upon 
his  regular  books  of  account."  It  was  also  re- 
marked that  the  nature  of  the  transaction  and 
entry  marks  the  determinative  characteristic 
between  a  charge  in  book  account  and  memo- 
randum, and  that  this  is  the  doctrine  in  all 
the  cases  in  Vermont.  There  is  a  marked  dif- 
ference between  the  charges  made  in  that  case 
on  the  diary  of  the  decedent  and  upon  the 
calendar  in  the  case  at  bar.  There  the  entry 
was  in  each  instance,  * 'Liberty  T.  Kinney,  Dr. 
To  paid  .  .  .  foryou,"  while  on  the  calen- 
dar offered  in  this  case  the  entry  was,  "Severin 
paid  for  a  month,"  and,  "Severin  Peterson 
paid  to  this  day  in  full."  These  entries  do  not 
disclose  the  amount  paid  in  either  case,  and 
the  memorandum  on  the  calendar,  although  a 
proper  subject  for  book  charge,  was  not  entered 
"as  such  eharge." — an  omission  that  appears 
to  be  studied.  But  this  Vermont  case  does  not 
appear  to  be  in  harmony  with  other  cases  in 
that  state,  or  with  cases  elsewhere.  Said  the 
court  in  Barber  v.  Bennett,  58  Vt.  476,  488,  5ft 
Am.  Rep.  565.  "But  it  has  generally  been 
held  that  to  lay  the  foundation  for  the  admis- 
sion of  that  kind  of  evidence,  it  must  be  shown 
that  the  entries  [of  a  deceased  person]  were 
made  in  the  usual  course  of  business  of  the 
party  making  them,  and  at  or  about  the  time  of 
the  transaction  to  which  they  refer.  This  quali- 
fied right  to  use  such  evidence  in  favor  of  the 
party  making  the  entries  is  in  contravention  of 
one  of  the  primary  rules  of  evidence,  which 
forbids  the  manufacture  of  evidence  by  a  party 
in  his  own  favor."  The  rule  announced  in 
Welsh  V.  Barrett,  15  Mass.  880,  is  commended, 
and  that  is  that, '  'what  a  man  has  actually  done 
and  committed  to  writing,  when  under  obliga- 
tion to  do  the  act,  it  being  in  the  course  of  the 
business  he  has  undertaken,  and  he  being  dead, 
there  seems  to  be  no  danger  in  submitting  to* 
the  consideration  of  the  jury."  The  Vermont 
court  would  not  apply  the  rule  in  the  case  last 
cited  from  that  state,  as  the  memoranda  were 
made  by  the  decedent,  in  his  lifetime,  upon 
loose  pieces  of  paper;  and  said  further:  "A 
memorandum  is  defined  to  be  a  note  to  help 
the  memory;  and  this  paper,  considered  in  con- 
nection with  the  circumstances  under  which  it 
was  found,  partakes  of  that  character.  It  cer- 
tainly was  not  an  account  so  kept  and  proved 


^2 


Wtomino  Sufrbkb  Ooubt. 


Aug.; 


as  to  be  admisaible  as  evidence.  It  has  been 
aniforml^  held  in  this  state  that  memoniDda 
are  not  indepeodeDt  evidence  io  chief,  even 
dariog  the  lifetime  of  the  party  making  them." 
In  the  case  of  CaUaway  v.  McMiUian,  11  Heisk. 
557.  the  evidence  consisted  of  entries  in  a 
memorandum  book  carried  by  decedent  in  his 
lifetime,  which  was  found  by  his  executors 
after  his  death,  and  the  entries  therein  were 
proved  to  be  in  the  testator's  handwriting,  and 
it  was  also  proved  by  the  executors  that  they 
had  no  other  means  of  proving  these  items. 
They  were  clearly  stated  in  amounts  and  dates, 
but  were  rejected  by  the  court,  which  held 
that  the  entries  were  not  admissible  either  un- 
der the  statute  or  the  general  commoolaw 
principle,  as  the  book  was  not  a  book  of  ac- 
count, nor  were  the  entries  made  in  the  usual 
course  of  business  or  professional  employment, 
but  the  book  was  but  a  mere  private  memoran- 
dum, and  upon  no  principle  admissible.  So  it 
was  held  in  the  case  of  Bobinaon  v.  Hoyt,  99 
Mich.  405,  that  where  payments  alleged  to  have 
been  made  by  a  deceased  mortgage  debtor  were 
denied  by  the  creditor,  they  were  not  suffi- 
ciently proved  by  entries  in  the  handwriting 
of  the  debtor  in  an  unusual  place  in  bis  day- 
book, from  which  the  immediately  preceding 
leaves  had  been  torn,  while  the  regular  entries 
were  followed  by  a  number  of  blank  pages. 
The  following  cases  tend  to  support  these 
views:  Vina  v.  Oilman,  21  W.  Va.  309.  45 
Am.  Rep.  562;  Peck  v.  Valentine,  94  N.  Y.  569; 
IfetD  York  V.  Second  Ave.  R.  Co.  102  N.  Y.  581; 
Bates  V.  PreUe,  151  U.  S.  149,  157,  38  L.  ed. 
106,  110;  Ancfurr  MiU.  Co.  v.  Walsh,  108  Mo 
277:  Robinson  v.  Smith,  111  Mo.  205;  Bvekley 
V.  Buddey,  12  Nev.  423,  442;  Libby  v.  Brown, 
78  Me.  492:  McDonald  v.  Ca/rnes,  90  Ala.  147; 
DoolittU  V.  Stone,  136  N.  Y.  618:  Abd  v.  Fitch, 
20  Conn.  96;  Bridgewater  v.  Boxburp,  54  Conn. 
^17;  Beak  v.  Hmse,  141  BI.  290.  In  one  state, 
at  least,  such  memoranda  of  a  decedent  as  dis- 
closed by  these  calendars  offered  in  evidence 
at  the  trial  below  are  by  statute  made  compe- 
tent evidence.  CrafVs  Appeal,  42  Conn.  153. 
But  we  have  no  such  statute,  and  the  rule 
ought  not  to  be  relaxed  without  it,  even  under 
the  circumstances  disclosed  in  this  case. 

Another  objection  to  the  entries  on  this 
calendar  is  that  they  were  not  shown  to  be  con- 
tinuous, as  the  entries  must  be  in  a  book  used 
continuously  for  the  purpose  (1  Whart.  Ev. 
§  688,  citing  Kibbe  v.  Bancroft,  77  111.  18);  for, 
although  the  affidavit  admitted  as  evidence 
states  that  there  were  other  entries  besides  ihe 
two  relevant  to  the  case,  the  offer  does  not 
show  this  fact,  and  we  have  no  means  of  de- 
termining what  those  entries  were,  as  there  is 
no  proof  of  the  nature  and  character  of  the 
•diher  entries  on  the  calendar,  whether  of  daily 
entry  or  of  less  frequent  periods.  While  our 
statute  ought  to  be  liberally  construed,  and 
the  liberal  rule  followed  under  the  common 
law,  to  admit  a  memorial  of  business  transac- 
tions which  cannot  ordinarily  be  carried  in  the 
mind,  yet,  recognizing  the  wide  application 
given  to  books  of  account  under  statutes  akin 
to  ours,  it  will  not  do  to  admit  matters  that 
have  not  been  the  subject  of  book  accounts, 
nor  registered  in  the  usual,  regular,  and  ordi- 

-y  course  of  business.    The  account  books 
>e  illiterate  ought  to  be  as  admissible  as 
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the  books  of  a  tradesman  and  a  banker,  if 
within  the  statutory  conditions,  as  the  purpose 
of  the  law  is  to  secure  authenticity  and  credi- 
bility in  respect  to  the  evidence,  rather  than  to 
prescribe  forms.  Woolsey  v.  Bohn,  41  Minn. 
238.  There  are  respectable  courts  that  hold 
that  a  debtor's  books  of  account  are  not  evi- 
dence to  prove  payments  by  him  to  his  cred- 
itors (^sw'^^ppfti/,  112  Pa.  168),  yet  the  liberal 
tendency  of  modern  decisions  is  in  the  other 
direction.  These  payments,  however,  ought 
to  be  charged  on  something  that  might  be  con- 
sidered a  book  of  account  kept  in  the  usual 
course  of  business.  The  proof  lacks  this  cru- 
cial test  in*  regard  to  the  calendars,  and  the 
calendars  were  not  admissible  as  primary 
evidence.  They  are  under  the  ban  as  sec- 
ondary evidence,  as  there  is  nothing  to  show 
that  the  entries  were  ever  made  in  the  books 
of  account,  or  that  it  is  impossible  for  the 
executor  to  show  that  fact.  Even  if  the 
destruction  of  the  books  by  Peterson  pre- 
vented the  executor  from  giving  secondary 
evidence  of  their  contents,  and  although 
slight  evidence,  under  such  circumstances, 
may  be  admitted,  and  will  be  deemed  satis- 
factory, there  is  nothing  to  show  that  any 
entry  on  the  calendar  was  ever  the  subject 
at  any  time  of  book  account.  Because  the 
entries  were  not  in  definite  form  to  constitute 
a  charge  as  to  the  amounts  paid,  and  were  not 
shown  to  have  been  kept  in  the  usual  course  of 
business  or  to  have  been  transferred  to  books 
of  account,  the  calendar  was  properly  rejected 
by  the  trial  court. 

This  cause  was  twice  tried,  the  second  trial 
resulting  in  a  much  larger  verdict  for  the 
plaintiff  than  was  first'  awarded  to  him. 
While  there  is  undoubtedly  a  sufficient  reason 
for  instituting  the  proceedings  in  error,  and  our 
impressions  are  that,  were  we  to  decide  the 
cause  in  the  first  instance,  we  might  have 
reached  a  different  result  than  that  arrived  at 
by  the  jury  and  the  trial  court,  yet,  upon  the 
whole,  we  cannot  say  that  there  'was  not  suffi- 
cient evidence  to  sustain  tbe  judgment.  The 
claim  was  a  stale  one,  and  the  plaintiff  t)elow 
stated  that  the  deceased  owed  him  nothing. 
He  did  not  deny  this,  although  he  was  a  compe- 
tent witness  to  make  the  denial  or  explain  his 
admission;  yet  there  is  sufficient  evidence  to 
sustain  the  judgment.  The  law  was  fairly 
presented  to  the  jury  with  one  exception, — 
the  matter  of  the  destruction  of  the  books, — 
and  a  proper  instruction  was  not  requested 
upon  this  point.  The  services  rendered  were 
of  tbe  most  menial  character,  and  were  per- 
formed at  unusual  hours,  and  the  circum- 
stances of  the  case  lead  us  to  believe  that 
Peterson  was  relying  largely  upon  the  bounty 
of  his  employer,  and  expected  provision  to  be 
made  for  him  in  the  will.  It  seems  as  if  much 
difficulty  could  have  been  avoided  in  the  case, 
and  tbe  truth  clearly  ascertained,  either  by 
probing  tbe  conscience  of  the  plaintiff  below 
by  interrogatories  as  to  the  original  contract 
and  as  to  payments,  by  permitting  him  to 
testify  to  the  facts  in  court,  or  by  calling  him 
as  a  witness.  The  executor  cannot  be  deprived 
of  bis  right  to  compel  tbe  adverse  party  to 
testify  as  he  might  any  other  witness  under 
our  Code  provisions.  What  is  intended  for 
the  protection  of  the  estate  in  guarding  it 
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4igaiD8t  fraudulent  claims  or  unfounded  causes 
01  action  should  not  be  permitted  to  operate  as 
a  source  of  injury,  and  many  times  the  interests 
of  an  estate  may  urgently  require  that  an  ex- 
ecutor or  an  administrator  should  wahre  what 
belongs  to  him  as  a  privilege,  and  call  the 
opposite  party  as  a  witness.  **The  facts  upon 
which  he  founds  his  defense,  or  upon  which  he 
bases  his  claim,  may  be  locked  in  the  breast  of 
the  adverse  party,  and  without  his  testimony  a 
failure  of  justice  may  ensue.  The  legislature 
could  not  nave  designed  to  place  the  estates  of 
deceased  persons  at  such  disadvantage  by  de- 
priving them  of  evidence  within  reach  neces- 
sary to  their  protection  against  imposition  and 
fraud.  The  adverse  and  surviving  party,  when 
compelled  to  testify  by  the  executor  or  admin- 
istrator, cannot  reasonably  complain;  for, 
though  a  party,  he  can  then  be  examined  fully 
in  his  own  behalf  on  the  subject  of  his  examina- 
tion in  chief.  NiccoUs  v.  Esierly^  16  Kan.  82; 
Whart.  Ev.  §  475a."  Roberts  v.  BrUcoe,  44 
Ohio  St.  596,  602.  These  extracts  are  from 
the  opinion  of  the  supreme  court  of  Ohio  under 


statutory  provisions  identical  with  ours,  in- 
cluding the  provision  that  an  adverse  party 
may  be  compelled  to  testify  the  same  as  any 
other  witness.  Wyo.  Rev.  Stat.  §  259^.  While 
counsel  are  not  compelled  to  resort  U)  such 
means  in  a  case  like  the  one  under  considera- 
tion, such  a  course  would  be  highly  com- 
mendable, and  would  tend  to  dissipate  the 
doubts  and  difficulties  that  render  the  case 
obscure.  We  do  not  inteud  these  remarks  as  a 
censure  or  rebuke  to  the  eminent  counsel  who 
participated  in  the  trial  of  this  cause,  but  they 
may  serve  to  hereafter  secure  the  elicitation  of 
truth  in  a  parallel  case, — the  great  object  In 
view  in  the  administration  of  justice. 

The  judgment  of  ike  District  Court  for  L<vra- 
mie  County  is  affirmed, 

Mr.  Justice  Potter  havinj^  been  of  counsel 
in  the  trial  court.  Hon.  jT  H.  Hayford, 
judge  of  the  district  court  of  the  second  judi- 
cial district,  sat  in  his  stead.  Conaway*  J., 
and  Hayford,  Special  Judge,  concur. 
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Annie  C.  PETERSON,  by  Next  Friend, 
t?. 
ATLANTIC    CITY    RAILROAD    COM- 
PANY, Appt 

(177  Pa.  385.) 

A  Jud^^ent  in  a  trial  court  aflrainst  a  party 
wbose  counsel  is.  to  the  knowledge  of  the  court, 
at  the  time  present  In  the  supreme  court  in  obe- 
dience  to  its  rule  will  not  be  permitted  by  the 
latter  court  to  stand. 

(October  6, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  1,  for 
Philadelphia  County  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
defendant's  negligence.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr,  Gavin  W.  Hart  for  appellant. 
3fr.  D*  B.  Meany  for  appellee. 

Dean*  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  for  damages  for  personal 
injuries  from  negligence  of  defendant.  It  was 
tried  in  the  court  below  on  January  25,  1895, 
in  the  absence  of  defendant's  counsel,  and  a 
verdict  for  $6,000  given  for  plaintiff.  The 
absence  of  counsel,  Gavin  W.  Hart,  Esq.,  was 
owing  to  tiis  presence  in  this  court  at  the 
argument  of  a  cause  in  which  he  was  of 
counsel  for  appellee  {Sheehan  v.  Railroad,  on 
supreme  court  calendar  for  same  week,  and  for 
argument  same  day).  The  court  below  was 
moved  for  a  new  trial  on  this  ground,  which 


was  refused,  and  judgment  entered  on  the 
verdict.  We  now  have  this  appeal  by  defend- 
ant, assigning  for  error  the  action  of  the  court 
below  in  proceeding  with  the  trial  in  absence 
of  its  counsel.  Rule  41  of  the  supreme  court 
is  as  follows:  "That  the  hour  list  be  suspended 
in  the  eastern  district  during  the  period  as- 
signed to  the  argument  of  cases  from  the 
couiity  of  Philadelphia.  The  argument  of 
each  cause  shall  be  limited  to  one  hour,  unless 
the  chief  justice,  upon  an  examination  of  the 
paper  books,  shall  consider  more  time  to  be 
necessary.  Sixty  causes  shall  be  assigned  to 
each  week,  and  a  list  thereof  shall  be  made  up 
and  published  by  the  prothonotary  on  the 
Saturday  preceding.  Said  causes  shall  be  set 
down  in  the  order  of  their  term  and  number, 
and  shall  be  numbered  on  said  list  consecu- 
tively. The  first  twelve  cases  on  said  weekly 
list  shall  be  assigned  for  argument  on  Monday, 
and  for  each  succeeding  day  of  the  week,  ex- 
cept Saturday,  the  first  twelve  cases  theretofore 
undisposed  of  on  said  list  shall  be  assigned  for 
argument.  No  cause  on  said  list  shall  be  con- 
tinued when  reached,  except  for  a  sufficient 
cause.  Engagements  of  counsel  in  the  lower 
courts  will  not  be  recognized  as  a  reason  for 
the  continuance  or  postponement  of  a  cause, 
except  when  they  are  actually  engaged  in  a 
trial  which  has  been  commenced  in  a  previous 
week  and  is  unfinished.'' 

As  by  the  Constitution  the  jurisdiction  of  the 
supreme  court  extends  over  the  state,  it  must, 
as  an  inherent  judicial  power,  necessary  to  the 
exercise  of  its  jurisdiction,  have  authority  to 
make  rules  which,  in  its  opinion,  will  enable 
it  to  dispose  of  the  business  which  comes  be- 
fore it  from  every  court  in  the  state.    Whether 


NOTK.— As  to  the  absence  of  counsel,  caused  by  I  junction  for  a  default  Judgment,  see  note  to  Merri- 
Bickness  or  death,  to  constitute  ground  for  an  in-  I  man  v.  Walton  (CaL)  80  L.  B.  A.  795,796. 
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iU  rules,  intended  to  speed  hearings,  are  the 
very  best  to  accomplish  the  purpose,  or 
whether  they  in  any  particular  instance  operate 
hardly,  are  proper  subjects  of  discussion  in 
determining  whether  they  shall  be  abrogated 
or  amended;  but  when  adopted  such  discussion 
is  out  of  place  in  determining  whether  they 
should  be  recognized  by  the  lower  courts.  If 
the  supreme  court  have  authority  to  adopt 
rules  which,  in  its  judgment,  are  necessary  for 
the  prompt  transaction  of  the  public  business] 
we  think  no  lawyer  will  doubt  its  power  to  en- 
force them:  and  this  without  regard  to  a  differ- 
ence of  opinion  as  to  their  equitable  operation. 
Clearly,  then,  it  is  the  duty  of  the  lower  courts 
to  have  regard  to  them,  not  because  they, 
in  all  cases,  are  the  best,  but  because,  being 
in  the  judgment  of  the  supreme  court  the 
best,  it  has  adopted  them.  They  then,  neces- 
sarily, become  a  rule  of  action  for  the  lower 
courts,  in  so  far  as  their  business  is  affected  by 
them,  because  they  are  the  law.  The  common 
pleas  courts  have  power  to  adopt  rules  which 
shall  facilitate  the  transaction  of  their  business. 
We  have  always  rigorously  sustained  this 
power,  unless  in  |rare  cases,  where  the  rules 
were  in  violation  of  law.  We  cannot,  how- 
ever, sustain  a  rule  or  an  order,  even  though 
made  with  a  view  to  compel  prompt  trial  of 
an  issue  in  the  common  pleas,  if  the  effect 
of  such  rule  is  to  deny  other  litigants  their 
right  to  a  hearing  in  an  appellate  court.  In 
that  case  it  is  a  manifest  violation  of  law, 
and  our  judgment  is  final  on  that  question. 
Besides,  not  only  should  we  have  the  aid  of  the 
court  below  in  the  enforcement  of  rule  41,  be- 
cause it  is  a  lawful  exercise  of  the  power  of 
this  court,  but  also  because  it  is  a  reasonable 
exercise  of  that  power.  There  are  in  the  com- 
monwealth fifty-four  judicial  districts,  with 
ninetv-nine  judges.  From  the  final  judgments 
and  decrees  of  these  courts  there  come  before 
us  annually,  approximately  1,000  appeals, 
which  ought  to  be  heard  while  this  court  is  in 
session.  After  argument,  many  of  these  cases 
demand  prolong^  investigation  and  careful 
consideration.  If  we  are  to  dispose  of  this 
litigation  promptly,  that  disposition  of  it  can 
onlv  be  accomplished  by  strict  order  of  hearing 
and  rigorous  enforcement  of  the  order  by  such 
rules  as  41.  The  court  sits  in|  Philadelphia 
five  months.  Seven  weeks  of  that  time  are  set 
aside  for  hearing  appeals  from  the  courts  of 
that  county;  and  this,  in  view  of  the  whole 
calendar,  is  all  we  can  afford  to  give,  and,  in 
our  judgment,  all  it  is  entitled  to,  exclusively, 
in  an  equitable  distribution  of  our  time  among 
all  the  litigants  of  the  state.  All  the  appeals 
assigned  to  the  two  Philadelphia' periods  are  sel- 
dom got  through  with  in  that  time.  Those  not 
reached  are  heard  as  we  can  find  timeou  weeks 
assigned  to  other  counties,  and,  if  not  heard 
then,  they  go  over  for  a  year.  To  keep  down 
the  number  of  those  that  go  over,  many  of  them 
involving  large  sums  of  money,  it  is  imperative 
upon  us  to  insist  on  the  presence  of  counsel 
when  their  cases  are  call^.  The  rule  is  not 
for  our  convenience,  but  to  promote  the  in- 
terests of  suitors.  In  some  cases,  such  as  ill- 
ness or  recent  death  of  counsel,  and  like  causes, 
the  rule  is  relaxed,  but  not  to  suit  the  con- 
venience of  counsel  who  have  causes  for  trial 
on  the  common  pleas  calendar.  That,  if  per- 
mitted, would  practically  break  up  our  calen- 
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dar,  and  continue  about  one  half  of  the  casea 
for  a  year;  and,  if  such  a  course  were  allowed, 
it  would  not  be  three  years  until  the  Philadel- 
phia list  would  be  encumbered  with  cases  which 
would  net  be  reached  for  several  years.  This 
would  be  a  denial  of  justice.  In  adopting 
and  enforcing  this  rule,  we  appreciate  the  dif- 
ficulties of  the  common  pleas  in  disposing 
promptly  of  all  the  cases  on  their  calendars  iu 
the  order  in  which  they  are  called,  while  this 
court  is  engaged  on  the  list  of  appeals  for 
Philaddphia.  But  their  cases  are  more  com- 
pletely in  their  control  than  ours.  The  coun- 
sel and  parties  concerned,  in  most  instances,  all 
reside  in  the  citv.  During  nur  session  they 
have  twenty  weeas  for  Philadelphia,  while  we 
have  but  seven.  Under  such  circumstances, 
not  without  inconvenience,  we  admit,  but  with- 
out seriously  delaying  suitors,  such  order 
could  be  made  by  the  lower  couru  as  would 
guard  against  an  adverse  judgment  to  a  client 
while  his  counsel  was  atiendmg  to  his  profes- 
sional duty  in  this  court.  But.  however  this 
may  be,  the  inconvenience  to  suitors  in  a  few 
cases  ought  not  to  be  permitted  to  work  the 
eventual  vexatious  delay  and  gross  injustice 
which  otherwise  would  be  suffered  by  all  the 
parties  to  all  the  appeals  from  final  judgments 
in  all  the  courts  of  the  city.  In  view,  then, 
of  these  facts,  and  the  further  fact  that  nei- 
ther the  learned  judge  of  the  court  below  nor 
we  can  add  anything  to  the  fifty-two  weeks  of 
the  year,  what  is  his  plain  duty?  As  we  see 
it,  it  is,  not  only  in  letter,  but  in  spirit,  to  rec- 
ognize this  rule,  and  to  so  arrange  the  trial  list 
of  causes  before  him  that  counsel,  by  obeying 
it,  shall  not  put  in  peril  the  interests  of  their 
clients.  We  think  it  not  improbable,  when  the 
learned  judge  remarked,  ''I  doubt  the  right  of 
the  supreme  court  to  make  any  such  rule,  and 
I  would  like  to  test  it,"  he  for  the  moment  mis- 
apprehended our  relations  to  each  other  and  to 
the  public.  Neither  he  nor  we,  as  against  each 
other,  have  any  rights  to  assert.  Both  of  us 
have  only  very  plain  judicial  duties  to  perform. 
The  public  alone  have  rights  to  be  insisted  on, 
and  rights  which  both  of  us  are  bound  to  keep 
in  mind.  These  are  to  have  justice  adminis- 
tered without  "denial  or  delay."  If,  in  work- 
ing together  for  this  object,  our  rules  or  orders 
should,  in  rare  cases,  come  into  confiict,  then 
the  only  question  is,  not  which  shall  assert 
a  right,  but  which  has  the  authority  to  finally 
determine  what  shall  best  promote  the  public 
interests.  We  feel  sure  a  glance  at  the  Con- 
stitution, from  which  both  of  us  derive  what- 
ever judicial  authority  we  have,  furnishes  a 
complete  answer.  If  the  authority  to  finally 
decide  is  reposed  in  us,  then  we  are  bound  to 
exercise  it,  not  as  asserting  a  right,  but  as  per- 
forming a  public  duly. 

It  would  serve  no  good  purpose  to  take  up 
and  discuss  at  length  the  confiicting  statements 
of  facts  by  the  learned  judge  of  the  court  be- 
.  low  and  the  able  counsel  for  defendant  The 
contradictions  are  more  apparent  than  real, 
and  such  as  usually  arise  where  each  of  the 
parties,  under  a  sense  of  injury,  strenuously  in- 
sists on  what  he  conceives  to  be  his  personal 
rights,  not  regarding  the  situation  from  the 
standpoint  of  oflScial  duty:  and,  although  we 
have  carefully  considered  the  testimony,^  it 
would  only,  perhaps,  aggravate  the  irritation 
were  we  to  attempt  to  reconcile  these  conflict 
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ing  statements.  We  believe  each  attempted  to 
perform  his  duty  as  be  saw  it,  though  they  do 
not  seem  to  believe  that  of  each  other.  Nev- 
ertbeiess,  the  main  fact  stands  out  promineotly 
and  unquestionably  that  the  court  below  disre- 
garded, in  spirit  at  least,  a  rule  of  this  court, 
and  thereby  this  defendant,  in  the  absence  of 
its  counsel,  who  was  in  attendance  upon  his 
duties  in  this  court,  was  cast  in  a  verdict  for 
$6,000.  Lawfully  defendant  had  a  right  to 
counsel.  Through  no  fault  of  its  own  or  of  its 
counsel,  but  because  of  the  erroneous  ruling  of 
the  court  below,  it  had  none. 

The  trial  was  not,  therefore,  lawful,  and  the 
jtiOffment  must  he  retersed.  It  is  reversed  ac- 
cordingly, and  a  v.  f.  d.  n.  awarded. 


Joseph  C.  BENNETT,  Appt,, 
t). 
EASTERN    BUILDING  &  LOAN    ASSO- 
CIATION of  Syracuse,  New  York. 

(177  Pa.  288.) 

A  contract  to  pay  money  to  a  loan  amo- 
dation  sttuated  in  another  state  at  its 

place  of  business,  made  by  a  resident  of  one  state, 
who  applied  to  become  a  member  of  the  assooia* 
tion  as  resident  In  the  foreiRn  state,  is  to  be  gov- 
erned by  the  laws  of  it«  residence,  altbouirh  ft 
had  an  agency  at  the  place  where  the  borrower 
resided  through  which  the  contract  was  made. 

(October  6, 1806.) 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Lycoming 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  back  money  paid  by  plain- 
tiff to  defendant  which  was  alleged  to  have 
been  usurious  interest  upon  a  loan.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Me%8T%.  T.  M.  B.  Hicks  and  W.  H. 
Spencer,  for  appellant 

The  place  of  contract  is  where  it  is  delivered 
and  first  takes  effect  as  a  binding  obligation. 

8  Am.  &  Eng.  Enc.  Law.  p.  547. 

The  obligations  were  delivered  at  Williams- 
port,  and  the  money  was  paid  at  Williamsport, 
thus  fixing  Williamsport  as  the  place  where 
the  contract  was  consummated  and  the  obli- 
gations delivered  and  first  became  binding  as 
such. 

Hitchcock  V.  TJnitid  States  Bank,  7  Ala.  886; 
BawlandY.  Old  Dominion  Bldg,  &L,  Asso,  115 
N.  C.  825,  116  N.  C.  877;  Meronep  v.  Atlanta' 
Nat.  Bldff.  dh  L.  Asso.  116  N.  C.  882. 

Although  the  appellee  has  complied  with  the 
act  of  April  22, 1874  (Pub.  Laws.  108),  by  filing 
the  required  certificate  in  the  ofiice  of  the  sec- 
retary of  the  commonwealth,  this  does  not  con- 
fer upon  it  authority  to  exercise  within  this 
state  the  powers  conferred  upon  it  by  its 
charter. 

It  is  only  bv  virtue  of  the  provisions  con- 
tained in  the  87th  section  of  the  act  of  April 
29,  1874  (cl.  1,  Pub.  Laws,  96.  and  cl.  6. 
Pub.  Laws,  98),  that  building  associations  in- 
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corporated  in  Pennsylvania  under  said  act  can 
collect  more  than  the  amount  actually  loaned, 
with  6  per  cent  interest. 

Jarrett  v.  Oope,  68  Pa.  67;  Philanthropic 
Bldff.  Asso,  V.  MeKnight,  85  Pa.  470;  Kupfert 
V.  QutUnherg  Bldg,  Asso,  80  Pa.  465. 

The  comity  between  the  states,  in  force  in 
Pennsylvania,  does  not  hold  that  because  the 
statute  law  of  New  York  provides  that  the  ex- 
ercise of  certain  powers  conferred  upon  the 
corporation  in  question  shall  not  be  deemed  a 
yiolation  of  the  New  York  statutes  against 
usury,  that  therefore  thia  corporation  shall  be 
permitted  to  exercise  all  these  powers,  or  any 
of  them.  In  the  state  of  Pennsjrlvania,  without 
regard  to  the  usury  laws  of  this  state. 

1  Spelling,  Priv.  Com  §  80,  p.  99;  Runyan 
V.  CosUr,  89  U.  S.  14  Pet.  122,  10  L.  ed.  882; 
Thompson  v.  Waters,  25  Mich.  221, 12  Am.  Rep. 
248;  Falls  v.  United  States  Sav,  Loan  d  Bkg. 
Co.  97  Ala.  422,  24  L.  R.  A.  174;  Hitchcock  v. 
United  States  Bank,  7  Ala.  886;  8  Am.  &  Eng. 
Enc.  Law,  p.  884.  note  1,  tit.  Usury;  Bard  v. 
Poole,  12  N.  Y.  504;  New  York  Mut.  Sau.  d  L. 
Asso.  V.  Slaughter,  4  Pa.  Dist.  R.  660;  Southern 
Bldg.  d:  L.  Asso.  v.  RiggU,  Id.  617;  National 
Bldg.  d  L.  Asso.  v.  Riiey,  Id.  668;  Farrior  v. 
New  England  Mortg.  Secur,  Co.  88  Ala.  275; 
American  Freehold  Land  Mortg.  Co.  v.  Sewell. 
92  Ala.  168, 18  L.  R.  A.  299;  Evans  v.  Kittrell, 
88  Ala.  449;  Rowland  v.  Old  Dominion  Bldg. 
d  L.  Asso.  115  N.  C.  825;  Meroney  v.  Atlanta 
Nat.  Bldg.  d  L.  Asso.  supra. 

A  contract  made  at  one  place,  to  be  per- 
formed at  another,  is  governed  by  the  law  of 
the  place  of  performance,  provided  that  the 
place  of  performance  was  not  fixed  different 
from  that  of  the  contract  for  the  purpose  of 
evading  the  usury  laws  of  the  place  where  the 
contract  was  made. 

FiUtsimons  v.  Baum,  44  Pa.  32;  Earnest  v. 
Boskins.  100  Pa.  551;  Depav  v.  Humpreys,  8 
Mart.  N.  8.  1;  Uartranft  v.  Uhlinger,  115  Pa. 
270;  Chapman  v.  Robertson,  6  Pai^e.  627,  81 
Am.  Dec.  264;  Pratt  v.  Adams,  7  Paige,  682; 
7  Wait,  Act.  &  Def.  628.  pi.  15;  McAUister  v. 
Smith,  17  111.  828.  65  Am.  Dec.  656;  Story, 
Confl.  L.  p.  422,  §  304ti;  Martin  v.  Johnson,  84 
Ga.  481.  8  L.  R.  A.  170;  KiUrease  v.  Johnson, 
85  Ga.  600. 

It  is  a  question  to  be  left  to  the  jury,  under 
all  of  the  circumstances  of  the  case,  whether 
or  not  these  obligations  were  not  made  payable 
at  Syracuse.  New  York,  for  the  purpose  of 
evadiing  the  usury  laws  of  Pennsylvania. 

Kilcrease  v.  Johnson,  supra;  Vail  v.  Beustis, 
14  Ind.  607;  Andrews  v.  Hoxie,  5  Tex.  171; 
Fitzsimons  v.  Baum,  44  Pa.  41 ;  Masterman  v. 
Cowrie,  8  Campb.  488;  Hammet  v.  Tea,  1  Bos. 
&P.  151;  Leev.  Cass.  1  Taunt.  511;  Ketchum 
V.  Barber,  4  Hill,  228;  Andrews  v.  Pond,  88 
U.  S.  18  Pet.  65,  10  L.  ed.  61. 

Mr.  W.  C.  Oilmore*  for  appellee: 

The  contract  in  question  was  clearly  a  New 
York  contract  and  is  to  be  determined  by  the 
laws  of  New  York. 

Hyde  v.  Ooodn&w.  8  N.  Y.  266:  Western  v. 
Genesee  Mut.  Ins.  Co.  12  N.  Y.  258;  Watson 
V.  Brewster.  1  Pa.  881 ;  Benneis  v.  Clemens,  58 
Pa.  24;  Bell  v.  Packard,  69  Me.  105.  81  Am. 
Rep.  251:  Sands  v.  Smith,  1  Neb.  108,  98  Am. 
Dec.  831;  Mills  v.  Wilson,  88  Pa.  118. 

The  contract  in  question  was  payable  by  its 
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express  tenns  in  the  state  of  New  York  and 
shoald  therefore  be  construed  according  to  the 
laws  of  New  York 

3  Am.  &  £og.  £nc.  Law,  p.  546,  and  cases 
there  cited;  Addison,  Cont.  g  239;  Brottn  y. 
Camden  dk  A.  R.  Co.  83  Pa.  8l6;  MiUs  v.  Wil- 
son, supra;  Irtine  ▼.  Barrett^  2  Grant,  Cas. 
73;  Archer  ▼.  Dunn,  2  Watts  &  8.  327; 
Waverly  Nat.  Batik  y.  HaU,  150  Pa.  466; 
Building  dt  Loan  Aam>,  ▼.  Logan,  66  Fed.  Rep. 
827;  National  Mut.  Bldg.  A  L.  As$o.  y.  A$h- 
teorth,  91  Vs.  706:  United  States  Bldg.  &  L. 
Amo.  v.  FarreU  (Tenn.)  (See  National  Bldg.  & 
Loan  Herald,  Feb.  15,  1896). 

In  the  absence  of  positive  enactments  to  the 
contrary,  or  unless  against  public  policy,  cor- 
porations of  one  state  may  exercise  within  an- 
other state  the  general  powers  conferred  by  its 
charter. 

Grant  v.  Henry  Clay  Coal  Go.  80  Pa.  208; 
Merrimae  Min.  Co.  v.  Levy,  54  Pa.  227,  93 
Am.  Dec.  697;  Bank  cf  Kentucky  y.  SchuyUciU 
Bank,  1  Pars.  Sel.  Eq.  Cas.  180;  Bank  of  Au- 
guf^ta  y.  EarU,  38  U.  8.  13  Pet  519,  10  L.  ed. 
274;  Life  Amo.  of  America  y.  Bundle  {'^Relfe 
y.  Bundle"),  103  U.  8.  225,  226,  26  L.  ed.  339; 
Lancaster  v.  Amsterdam  Improt.  Co,  140  N.  Y. 
576.  24  L.  R  A.  322;  PeapU  v.  Fire  Asso.  of 
Philadelphia,  92  N.  Y.  311,  44  Am.  Rep.  380; 
Hollis  y.  Drew  Theological  Seminary,  95  N.  Y. 
166;  People  y.  Blake,  54  Mich.  239;  United 
States  Mortg.  Co.  v.  Gross,  93  III.  483:  AmeH- 
can  &  F.  Christian  Union  v.  Tount,  101  U. 
8.  352,  25  L.  ed.  888:  Tombigbee  R.  Co,  v. 
Kneeland,  45  U.  8.  4  How.  16.  11  L.  ed.  855: 
Cowell  y.  Colorado  Springs  Go.  100  U.  S.  55, 
25  L.  ed.  547;  WiUiams  v.  CremeeU.  51  Miss. 
817;  Silver  Lake  Bank  y.  North,  4  Johns.  Ch. 
370;  Bard  v.  Pooie,  12  N.  Y.  495;  Merrick  v. 
Van  Santvoord,  84  N.  Y.  208;  BritUh  Ameri- 
can Land  Co.  v.  Ames,  6  Met.  391;  Martin  y. 
Mobile  &  0,  R.  Co.  7  Bush,  116;  Guaga  Iron 
Co.  y,  Davison,  4  Blackf.  202;  Leasure  y. 
Union  Mut,  L.  Ins.  Co.  91  Pa.  491;  Dodge  v. 
Council  Bluffs,  57  Iowa,  560;  Frazier  y.  mil- 
cox,  4  Rob.  (La.)  517:  Life  Asso.  of  America  y. 
Leioy,  33  La.  Ann.  1203;  Kennebec  Co.  v.  Au- 
gusta Ins,  d  B.  Co,  %  Gray,  204;  Flash 
V.  Conn,  16  Fla.  428,  26  Am.  Dec.  721; 
Newburg  Petroleum  Co.  y.  Weare,  27  Ohio  St. 
348:  Western  U,  Teleg.  Co.  v.  Mayer,  28  Ohio 
St.  521;  Bank  of  Washtenaw  v.  Montgomery,  3 
lU.  422;  Santa  Clara  Female  Academy  v.  Sulli- 
van, 116  111.  375,  56  Am.  Rep.  776;  Baltimore 
d  0.  R.  Co.  y,  Glenn,  28  Md.  287,  92  Am. 
Dec.  688;  Wood  Hydraulic  Hose  Co.  v.  King, 
45  Ga.  84;  Horne  Ins.  Co.  y.  Davis,  29  Mich. 
238;  Kerchner  v.  Oettys,  18  8.  C.  525;  People, 
Peabody,  v.  Chicago  Gas  Trust  Co.  180  111.  208, 
8  L.  R.  A.  497;  EUerman  y.  Chicago  Junction 
R.  d  U.  S,  Y.  Co.  49  N.  J.  Eq.  217. 

Green,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  an  incorporated  building 
and  loan  association,  duly  incorporated  by  the 
laws  of  New  York,  and  located  and  transact- 
ing its  business  at  Syracuse,  in  that  state. 
The  plaintiff,  in  October,  1891,  made  applica- 
tion to  become  a  member  of  the  association,  by 
Surchasing  two  shares  of  its  stock,  and,  in 
[ovember  following,  received  a  certificate  for 
the  shares.  In  May,  1892,  he  made  application 
«4  L.  R.  A. 


for  a  loan  of  |200,  which  was  granted  in  De- 
cember of  the  same  year.  As  security  for  the 
loan  he  gave  a  bond  and  mortgage  on  some  land 
in  Lycoming  county,  Pennsylvania,  for  the  sum 
of  $207. 89,  w  hich  included  the  premium  paid«f or 
the  loan.  The  actual  money  paid  to  the  plain- 
tiff was  $180.  A  the  same  time  he  gave  to  the 
defendant  sixty-seven  im>mis8ory  notes,  for 
$3.17  each,  except  three  for  $1.67  each,  the  ag- 
gregate amount  of  which  was  secured  by  the 
mortgage,  and  represented  the  monthly  pay- 
ments to  be  made  by  the  plaintiff  as  a  member 
of  the  association.  On  August  31,  1893,  the 
plaintiff  paid  the  mortgage  debt  in  full, 
the  amount  being  $181.07,  after  deducting  the 
withdrawal  value  of  his  stock  and  a  rebate  pre- 
mium. He  now  claims  that  the  premium  re- 
tained by  the  defendant  and  the  fines  charged 
against  him  in  the  settlement  were  usury,  and 
seeks  to  recover  in  this  action  $50.95,  alleging 
that  this  amount  was  the  excess  over  legal  in- 
terest on  the  amount  of  money  actually  loaned 
to  him  by  the  defendant.  He  contends  that 
his  contract  with  the  defendant  was  a  Pennsyl- 
vania contract,  and  to  be  governed  by  the  law 
of  that  state.  The  defendant  had  an  agency 
at  Williamsport,  in  Pennsylvania,  and  the 
transaction  was  conducted  between  the  plaintiff 
and  the  defendant's  agent  at  that  place.  That 
circumstance,  however,  is  of  no  account  if  the 
contract  was  to  be  performed  in  the  state  of 
New  York.  The  appellant  does  not  at  all  dis- 
pute the  proposition  that  contracts  are  to  be 
governed  by  the  law  of  the  place  where  they 
are  to  be  performed,  nor  does  he  contend  that 
he  would  have  any  right  of  recovery  under  the 
law  of  New  York,  which  permits  building  and 
loan  associations  to  charge  usurious  rates  of 
interest  on  loans.  The  learned  court  below 
decided  that  the  place  of  performance  was  the 
state  of  New  York,  and  the  contract  was  there- 
fore to  be  governed  by  the  law  of  that  state. 
In  this  opinion  we  concur. 

A  point  was  also  made  that,  if  the  contract 
was  made  for  the  purpose  and  with  the  intent 
of  evading  the  usury  laws  of  Pennsylvtmia.  it 
must  be  governed  by  the  law  of  Pennsylvania, 
and  not  of  New  York.  As  to  this  the  court 
below  held  that  there  was  not  a  scintilla  of 
evidence  of  any  such  intent,  and  therefore  the 
doctrine  could  not  apply  to  this  case;  and  in 
that  ruling  also  we  fully  concur. 

It  is  only  necessary  to  examine  briefly  the 
contract  of  the  parties  in  order  to  determine  at 
what  place  it  was  to  be  performed.  The  de- 
fendant's place  of  business  was  at  Syracuse,  in 
the  state  of  New  York.  The  plaintiff's  appli- 
cation for  membership  was  in  the  following 
words:  "I,  Joseph  Bennett,  of  Williamsport, 
county  of  Lycoming,  state  of  Pennsylvania, 
hereby  apply  for  membership  in  the  Eastern 
Building  &  Loan  Association  of  Syracuse,  On- 
ondaga county.  New  York,  and  subscribe  for 
two  shares  of  instalment  stock.  1  hereby  agree 
to  abide  bv  all  the  terms,  conditions,  and  by- 
laws contained  or  referred  to  in  the  certificate 
of  shares  and  will  also  comply  with  all  the  rules 
and  regulations  of  said  association."  The 
plaintiff's  application  was  accepted,  and  he 
thereupon  became  a  member,  consciously  and 
intentionally,  of  an  association  of  the  state  of 
New  York,  and  contracted  that  he  would  abide 
by  their  bylaws,  and  comply  with  all  their 
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rules  and  regulations.  His  subsequent  appli- 
cation for  a  loan  was  entitled  "Application  for 
Loan  from  the  Eastern  Buildinff&  Loan  Asso- 
ciation of  Syracuse,  N.  Y."  He  afterwards 
signed  an  application  for  an  advance,  addressed 
as  follows:  "To  the  Board  of  Directors  of  the 
Eastern  Building  &  Loan  Association  of  Syr-' 
acuse,  N.  Y.;"  requesting  the  advance  to  be 
made,  and  again  agreeing  to  comply  with  the 
charter  and  by-laws  of  the  association,  and  all 
requirements  defined  by  the  committee  of  the 
board  of  directors.  Thereupon  sixty-seven 
notes  were  prepared,  sent  to  him  for  signature, 
and  signed  by  him,  in  the  following  words: 

On  or  before  the  last  Saturdavof  March,  1898, 
I  promise  to  pay  three  and  X^  dollars  to  the 
order  of  the  Eastern  Building  &  Loan  Associa- 
tion of  Syracuse,  N.  Y.,  at  Its  office  in  Syra- 
cuse. N.  Y.    Value  received. 

Williamsport,  Jan.  2,  1898. 

Joseph  G.  Bennett. 

When  he  gave  his  bond  for  the  money 
loaned  he  obligated  himself  as  follows:  ''1, 
Joseph  G.  Bennett,  am  held  and  firmly  bound 
unto  the  Eastern  Building  &  Loan  Association 
of  Syracuse,  N.  Y.,  in  the  sum  of  $400, 
lawful  money  of  the  United  States  of  America, 
to  be  paid  to  said  Eastern  Building  &  Loan 
Association  of  Syracuse,  N.  Y.,"  etc.  In 
the  condition  of  the  bond  it  is  provided 
that  if  he  pays  to  the  association,  repeat- 
ing its  name  and  place,  $207.89  in  sixty- 
seven  equal  payments,  of  $8.17  each,  except 
three  of  $1.67  each,  ''payable  monthly  to  said 
association,  at  its  office  in  Syracuse,  ll.  Y.,  on 
or  before  the  last  Saturday  of  this  and  each  and 
every  month,''  etc.  The  mortgage  also  exe- 
cuted by  the  plaintiff  repeats  the  name  and 
designation  of  the  defendant,  and  its  place; 
recites  the  bond,  with  its  condition  for  making 
all  the  payments  at  the  office  of  the  company, 
at  Syracuse,  New  York;  and  then  grants  to  the 
defendant,  repeating  its  name  and  place,  cer- 
tain de8crit)ed  land  of  the  plaintiff,  situate  in 
Lycoming  county,  Pennsylvania,  with  the 
usual  proviso  that,  if  the  payments  are  all 
made  to  the  defendant,  the  bond  and  mortgage 
should  become  void. 

Thus,  it  will  be  seen  that  in  every  possible 
way  in  which  the  English  lan^^ge  could  ex- 
press it  the  plaintiff  entered  into  a  written 
contract  with  the  defendant  to  pay  it,  in  sixty- 
seven  different  payments,  everv  one  of  which 
was  to  be  made  at  the  office  or  the  defendant 
in  Syracuse,  New  York,  a  designated  aggregate 
sum  of  money.  What  is  the  use  of  discussing 
the  question  whether  this  was  a  contract  to  pav 
money  in  the  state  of  New  York?  What  Is 
tbete  to  discuss?  Nothing.  No  other  place 
of  payment  is  mentioned  or  can  possibly  be 
implied .  This  one  place  is  positively  expressed 
over  and  over  again,  and  many  times  over,  in 
solemn  instruments,  signed  and  sealed  by  the 
plaintiff  himself,  and  in  sixty-seven  different 
notes,  also  signed  by  the  ptlaintiff.  It  is  a 
waste  of  time  to  discuss  so  plain  a  matter.  The 
fact  that  the  plaintiff  lived  in  Pennsylvania, 
and  negotiated  there  with  an  a^ent  of  the 
defendant  either  for  the  membership  or  for  the 
loan,  is  not  of  the  slightest  si^ificance.  The 
contract  must  be  adjudged  by  its  express  terms, 
no  matter  where  the  parties  were  when  it  was 
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made.  And,  when  those  terms  are  clear,  ex- 
plicit, involved  in  no  doubt  whatever,  they 
must  prevail;  and  it  is  the  duty  of  the  courts 
to  enforce  them  according  to  their  literal  mean- 
ing. Nor  is  there  the  slightest  ground  for  an 
allegation  that  the  contract  was  made  for  the 
purpose  of  evading  the  usury  laws  of  Pennsyl- 
vania. Who  had  such  a  purpose,  and  what  is 
the  evidence  of  it?  Did  the  plaintiff  have  iU 
and,  if  so,  did  he  communicate  it  to  the  de- 
fendant? If  so,  where  is  the  evidence  of  it? 
There  is  none  whatever.  The  defendant's 
business  was  transacted  at  its  proper  place  of 
business  in  the  state  of  New  York.  This  busi 
ness  was  a  part  of  its  regular  business,  done  in 
its  usual  way;  and,  as  a  matter  of  course,  the 
mere  fact  that  this  loan  was  made  to  a  citizen 
of  Pennsylvania  cannot  justify  an  inference 
that  it  was  done  with  an  intent  to  evade  the 
laws  of  Pennsylvania.  This  business  was  done 
just  as  all  its  other  business  was  done.  The 
defendant  had  a  lawful  right  to  loan  money 
wherever  it  pleased,  and  it  would  be  most 
absurd  to  say  that,  because  it  lent  money  to  a 
Pennsylvanian,  it  therefore  intended  to  evade 
the  laws  of  Pennsylvania.  The  Pennsylvanian 
had  a  right  to  borrow  money  in  the  state  of ' 
New  York  if  he  chose  to  do  so,  and,  if  he 
contracted  to  pay  it  in  the  state  of  New  York, 
he  must  be  conclusively  presumed  to  know  that 
his  contract  would  be  governed  by  the  law  of 
that  state.  In  all  this  there  is  not  a  shadow  of 
an  unlawful  intent  to  evade  the  law  of  Penn- 
sylvania. There  was  therefore  nothing  to  sub- 
mit to  the  jury  on  that  question. 
Judgment  affirmed. 


HARRISBURG  NATIONAL  BANK,  Appt., 

V. 

Elizabeth  Reily  BRADSHAW. 
aTS  Pa.  180.) 

I.  A  statute  exeeptin^  aeoommodation 
indorsement  from  the  contraots  which  may 
be  made  by  a  married  woman  does  not  render 
Invalid  a  renewal  after  marriaere  of  such  an  in- 
dorsement made  before  marriage. 

8*  A  married  woman  may  confirm  the 
act  of  her  attorney  in  renewlnflr,  in  excess 
of  bis  authority,  ber  indorsement  on  a  note  ^iven 
before  marriage,  if  she  could  have  conferred  the 
power  on  bim  in  the  first  instance. 

8.  The  fkets  that  renewal  notes  are  not 
made  until  after  the  old  ones  are  over- 
due*  and  that  the  old  ones  are  not  protested  for 
nonpayment,  will  not  make  the  renewals  new 
contracts  beyond  the  power  of  a  married  woman 
to  make  if  the  original  note  was  indorsed  before 


NOTB.— The  power  of  a  married  woman  to  eze. 
cute  a  renewal  of  an  obligation  created  before  her 
marriage  is  a  matter  on  which  there  are  few  pre- 
cedents. 

As  to  the  wife^s  capacity  to  contract  generally, 
see  Prentiss  v.  Paisley  (Fla.)  7L.  R.  A.  640,  and  note. 

For  the  somewhat  kindred  matter  of  the  validity 
of  a  renewal  by  an  incompetent  person  of  an  obli- 
gation crAted  while  competent,  see  Memphis  Nat. 
Bank  v.  Sneed  (Tenn.)  ante^  274,  and  note. 
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ber  mmrrkkge  and  the  renewals  are  In  pursuance 
of  a  general  anderstaodiog  tbat  tbey  sball  be 
made,  and  tbere  was  no  intention  that  they  should 
be  new  oontracca. 

(October  6, 1»6.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Dauphin 
County  in  favor  of  defendant  in  an  action 
brought  to  enforce  defendant's  alleged  liability 
as  indorser  on  a  promissory  note.   ^B/eoened. 

The  facts  found  by  the  trial  court  were  as 
follows: 

'*(1)  In  July,  1889,  Miss  Elizabeth  Reily  in- 
dorsed  a  note  for  $10,000  for  the  accommoda- 
tion of  her  brother,  John  W.  Reily,  which 
was  discounted  for  him  by  the  Harrisburg  Na- 
tional Bank,  with  knowledge  that  she  was  an 
accommodation  indorser,  and  when  this  note 
matured  on  November  4,  1889,  she  in  like 
manner  indorsed  a  like  note  in  renewal  of  the 
first.  Before  the  second  note  matured,  she  be- 
came the  wife  of  Walter  J.  Bradshaw,  and 
executed,  jointly  with  him,  a  power  of  attor- 
ney to  O.  M.  McCauley.  ...  (2)  After 
her  marriage  and  the  eiecutlon  and  delivery  of 
this  power  of  attorney,  she  removed  to  Helena, 
Montana,  where  she  resided  when  the  second 
note  matured  on  March  7, 1890.  On  that  day 
the  attention  of  her  attorney  was  called  to  this 
note  by  the  president  of  the  bank,  who  asked 
him  to  indorse  a  note  in  renewal.  Mr.  McCau- 
ley expressed  doubt  whether  he  bad  authority 
so  to  do,  and  the  president  said,  if  he  would 
indorse  it,  it  would  be  satisfactory,  which  he 
then  did.  He  bad  no  knowledge  of  the  exe- 
cution of  the  note  until  this  time,  and  Mrs. 
Bradshaw  bad  not  mentioned  it  to  him,  nor 
given  him  any  authority  to  act  for  her,  except 
the  power  of  attorney  above  referred  to.  No 
protest  or  notice  of  nonpayment  was  made  or 
given  as  to  the  note  which  then  matured.  At 
this  time  the  balance  to  the  credit  of  John  W. 
Reilv  on  the  books  of  the  bank  was  $2,558.06. 
(3)  Thereafter,  at  intervals  of  four  months, 
until  August  17,  1894,  notes,  each  in  renewal 
of  the  preceding  one,  were  given  to  the  bank 
with  the  accommodation  indorsement  of  Eliza- 
beth K.  Bradshaw,  the  defendant.  None  of 
these  renewal  notes  were  protested,  and  there 
were  intervals  of,  in  some  cases,  cwo  or  three 
days,  and  in  otliers  as  many  weeks,  between 
the  maturitv  of  a  given  note  and  the  indorse- 
ment and  aelivery  of  the  renewal.  Most  of 
the  notes,  when  matured  and  renewed,  were 
delivered  to  the  attorney  of  John  W.  Reily 
and  Mrs.  Bradshaw,  and  the  renewal  interest 
was  paid  bv  him  on  account  of  John  W. 
Reily.  (4)  When  the  last  note  matured,  on 
December  20,  1894,  it  amounted,  with  interest, 
to  $10,817,  and  it  was  duly  protested,  and  no- 
tice of  nonpayment  was  sent  to  the  defendant." 

Messrs.  Robert  Snodg^rass  and  Wolfe 
ik  BailejTf  for  appellant: 

All  of  the  notes,  subsequent  to  the  original, 
were  renewals  and  were  so  marked.  They 
were  not  payments  in  any  sense,  nor  were  they 
shown  to  have  been  tendered  or  accepted  as 
such.  They  could  not  have  been  considered 
as  payments  unless  it  was  clearly  shown  that 
tbev  were  so  intended.  # 

Randolph,  Com.  Paper,  §  1511;  Dan.  Neg.  | 
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Inst.  §  1266;  moer  ▼.  Sin{fmatUr,  73  Pft.  400; 
Bnmm  v.  Seott,  51  Pa.  857. 

If,  then,  the  renewals  in  question  were  not 
payments,  but  operated  simply  as  a  suspension 
of  the  right  of  action,  the  obligation  evidenced 
by  the  contract  remained,  andf  necessarily  re- 
lated back  to  the  origin  of  the  debt 

OverhoU  v.  Fir§t  Nat.  Bank,  82  Pa.  490; 
Stephens  v.  Manongahda  Nat.  Bank,  88  Pa. 
157,  32  Am.  Rep.  438. 

The  true  test  of  liability  in  the  present  caae 
must  depend  upon  the  question  whether  or 
not  an  antenuptial  contract  of  indorsement 
falls  within  the  prohibition  of  the  acts  of  1887 
and  1893.  Their  plain  import  is  to  enlarge  the 
powers  of  marrieci  women,  and  to  confer  upon 
them  all  the  powers  of  a  feme  sole  except  in 
certain  specified  particulars. 

Heal  E^U  Invest.  Co.  y.  BMn>,  182  Pa.  496, 
7  L.  R.  A.  211;  Koechling  v.  Benksl,  144  Pa. 
815. 

Antenuptial  contracts  are  substantiaUy  in 
the  same  position  as  before,  except  that  they 
may  recognize  such  contracts,  and  bind  them- 
selves in  relation  thereto,  more  effectually  than 
they  could  under  previous  laws. 

Ulyde  v.  Keister,  82  Pa.  87;  FinUffs  Ap- 
peal, 67  Pa.  453. 

Since  the  acts  of  1887  and  1893  she  can  con- 
fess a  judgment,  or  do  any  other  act  in  recog- 
nition of  her  liability  in  such  cases,  to  the  same 
extent  as  if  she  were  a  feme  sole. 

Adams  v.  Grey,  154  Pa.  258;  MeCormick  v. 
Bottorf,  155  Pa.  831;  Mitchell  v.  Biehmond,  164 
Pa.  566. 

The  notes  given  before  marriage  are  not 
separable  from  the  renewals  made  after  mar- 
riage, but  the  liability  of  the  defendant  is  to 
be  drawn  from  the  transaction  as  a  whole,  and 
not  from  any  single  part  of  it. 

Mahon  v.  Qormley,  24  Pa.  80. 

Demand  and  notice  are  not  parts  of  the  con- 
.tract,  but  merely  steps  in  the  remedy,  which 
'may  be  waived  oy  the  indorser. 

Barclay  v.  Weaf>er,  19  Pa.  896.  57  Am.  Dec. 
661. 

A  subsequent  promise  to  pay  the  note  by  an 
indorser  who  has  full  knowledge  of  all  the 
facts,  amounts  to  a  complete  waiyer  of  the 
want  of  due  notice. 

Sherer  v.  Eastan  Bank,  88  Pa.  134. 

Mr.  S.  J.  M«  McC&rrell  for  appellee. 

I 

Fell,  J.,  delivered  the  opinion  of  the  court: 

The  question  (presented  by  this  case  relates 
to  the  power  of  a  married  woman  to  bind  her- 
self by  the  renewal  of  an  accommodation  in- 
dorsement mado  before  her  marriage.  The  de- 
fendant, when  single,  indorsed  a  promissory 
note  at  four  months  for  $10,000  for  the  accom- 
modation of  the  maker,  her  brother.  Once 
before  marriage  she  renewed  her  indorsement, 
and  after  her  marriage  she  renewed  it  as  the 
notes  became  due,  at  intervals  of  four  months, 
for  the  period  of  nearly  five  years.  The  last 
of  the  series  of  notes  was  protested,  and  this 
suit  brought  upon  it.  The  statement  was 
drawn  and  the  case  presented  by  the  plaintiff 
upon  the  theory  that  the  notes  given  l)efore 
marriage  and  the  renewals  after  marriaee  were 
parts  of  a  continuing  transaction,  and  that  the 
defendant's  liability  was  to  l)e  drawn  from  the 
whole  of  it.    The  marriage  of  the  defendant 
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<lid  not  affect  her  relatioD  to  obligations  into 
which  she  had  previousiy  entered  so  as  to  re- 
lease hex  from  an  antenuptial  contract,  and  it 
is  conceded  that  the  protest  of  the  first  note 
which  became  due  after  her  marriage  would 
have  fixed  her  liability  as  to  it;  but  it  is  claimed 
that  she  was  without  power,  after  marriage, 
to  renew  her  indorsement,  as  she  is  not  per- 
mitted by  the  act  of  June  8,  1898,  to  become 
an  accommodation  indorser.  The  learned 
judge,  before  whom  the  case  was  tried  without 
a  jury,  held  as  conclusions  of  law  that  the  de- 
fendant was  discharged  from  liability  upon  the 
note  indorsed  by  her  before  marriage  and 
which  matured  thereafter  by  the  failure  of  the 
bank  to  protest  it  for  nonpayment;  that  the 
failure  to  protest  was  not  waived  by  the  in- 
dorsement of  new  notes  from  time  to  time; 
and  that  she  was  not  bound  by  the  indorse- 
ments made  after  marriage,  for  the  reason  that 
she  was  incompetent  to  incur  liability  as  an  ac- 
commodation indorser.  The  primary  question 
is  whether  a  married  woman  is  bound  by  the 
renewal  of  an  existing  valid  contract,  entered 
into  before  marriage,  when  the  contract  is  one 
which  the  law  does  not  authorize  her  to  make 
after  marriage.  The  act  of  1898  gives  a  mar- 
ried woman  the  same  right  to  acquire,  control, 
and  dispose  of  property  and  to  make  contracts 
in  relation  thereto  that  she  possessed  before 
marriage.  The  limitation  placed  upon  the 
power  conferred  is  that  she  "may  not  become 
accommodation  indorser,  maker,  guarantor,  or 
«urety  for  another."  The  purpose  of  the  limi- 
tation is  to  protect  her  from  contracts  not  con- 
nected with  the  management  of  her  estate,  and 
from  which  she  could  derive  no  advantage. 
As  to  contracts  relating  to  her  own  estate  or 
affairs,  the  existing  restraint  was  removed.  It 
remains  as  to  a  class  of  contracts  into  which 
she  might  be  induced  or  constrained  to  enter 
for  the  benefit  of  others.  The  defendant  was 
liable  on  the  indorsement  of  the  note  which 
became  due  two  months  after  her  marriagfe. 
True,  her  liability  was  conditional  only,  but  it 
would  have  been' fixed  and  made  absolute  by 
protest  and  notice.  By  the  renewal  of  her  in- 
dorsement she  did  not  enter  into  a  new  obliga- 
tion for  the  benefit  of  another,  but  she  contin- 
ued and  extended  for  her  own  benefit  an  exist- 
ing obligation  by  which  she  was  bound.  By 
■so  doing  she  did  not  **become  an  accommoda- 
tion indorser,"  and  enter  into  a  new  forbidden 
contract.  The  contract  already  existed  and 
its  continuance  was  for  the  relief  and  benefit 
of  her  estate.  A  construction  of  the  act 
which  denies  a  woman,  after  marriage,  the 
power  to  continue  an  antecedent  obligation, 
would  in  many  cases  impose  a  hardship  upon 
her.  If  she  cannot  contmue,  the  alternative  is 
to  pay,'  however  great  may  be  the  bss  to  her 
estate.  Such  a  construction  is  not  required  by 
the  letter  of  the  act,  and  would  not  be  in  har- 
mony with  its  spirit.  The  proviso  of  the  act 
of  1887,  which  is  incorporated  into  the  act  of 
1898,  is  for  the  protection  of  women  after  mar- 
riage from  a  class  of  contracts  in  which  thev 
have  no  direct  interest,  and  from  which  their 
€states  can  derive  no  advantage.  The  renewal 
•  of  an  obligation  contracted  before  marriage, 
we  think,  does  not  come  within  the  meanmg 
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of  the  act,  although  the  obligation  may  belong 
to  the  prohibited  class.  The  bank  could  have 
bound  the  defendant  to  the  payment  of  the 
note  absolutely  by  protest.  She  could  have 
bound  herself  by  a  waiver  of  protest.  The  re- 
newal of  her  indorsement  at  the  maturity  of  the 
note  was  but  the  recognition  and  continuance  of 
an  obligation  which  she  had  before  assumed, 
and  which  was  binding  upon  her.  Whether  the 
power  of  attorney  given  by  the  defendant  to 
G.  M.  McCauley  authoriased  the  indorsement 
made  by  him  of  the  note  of  March  7,  1890,  is 
not  material.  If  she  had  power  to  renew 
the  indorsement  after  marriage,  she  could  do 
it  by  her  attorney,  and  if  the  power  under 
which  he  acted  was  not  broad  enough,  it  was 
competent  for  her  to  ratify  and  confirm  hia 
act.  This  she  did.  The  indorsement  of  notes 
in  renewal  by  the  defendant  after  she  had  been 
released  from  liability  on  preceding  notes  be- 
cause of  the  failure  of  the  bank  to  protest 
them  for  nonpayment  was  not,  under  the  cir- 
cumstances, the  assumption  of  a  new  liability 
as  accommodation  indorser.  After  her  mar-" 
riage  she  resided  in  Montana.  The  notes  were 
sent  to  her  by  her  attorney  for  indorsement. 
Most  of  them  were  returned  to  the  bank  be- 
fore the  maturity  of  the  notes  which  they 
were  intended  to  renew.  The  bank  relied 
upon  her  carrying  out  in  good  faith  the  under- 
standing which  existed  between  them  as  to  re- 
newals. She  did  carry  it  out.  It  was  not  at 
any  time  the  intention  of  either  party  that  she 
was  assuming  anew  obligation  for  her  brother, 
but  it  was  the  intention  of  both  that  the  re- 
newals should  be  as  of  the  dates  of  the  notes 
renewed;  that  there  should  be  no  gap;  and  that 
she  was  continuing  her  own  obligation,  entered 
into  before  marriage,  by  which  she  was  bound. 
While  the  defendant  was  not  authorized,  after 
marriage,  to  enter  into  a  new  contract  as  ac- 
commodation indorser,  it  was  competent  for 
her  to  continue  her  valid  antenuptial  contract. 
In  dealing  with  this  the  act  of  1898  imposed 
no  limitation  upon  her  power.  She  could 
have  taken  advantage,  as  could  any  indorser, 
of  the  failure  of  demand  and  notice  by  the 
holder  of  the  note,  or  she  could  overlooK  the 
omission  and  recognize  and  reassert  her  liabil- 
ity by  a  new  indorsement.  By  so  doing  she 
was  not  entering  into  a  new  contract  not  au- 
thorized by  the  act.  Substantially  the  same 
principle  was  asserted  in  Brunner's  AppecU,  47 
Pa.  tt7.  Under  the  act  of  1848  a  married 
woman  was  liable  on  her  antenuptial  contract, 
but  was  without  power  to  confess  judgment 
for  a  debt  due  by  her.  It  was  held  in  the  case 
cited  that  she  could  agree  to  the  revival  of  a 
judgment  entered  after  marriage  by  virtue  of 
a  power  of  attorney  signed  by  her  before  mar- 
riage, for  the  reason  that  it  was  not  the  crea- 
tion of  a  new  liability  by  the  renewal  of  one 
already  existing.  We  are  of  opinion  that  un- 
der the  findings  of  fact  judgment  should  have 
been  entered  for  the  plaintiff. 

The  judgment  is  reversed,  and  set  aside,  and 
now,  October  5.  1896,  judgment  is  entered  for 
the  plaintiff  for  the  amount  of  the  note  of 
August  17, 1894,  with  interest  and  costs  of  pro- 
test, $12,202.06. 
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IS  while  X  im  iQcenaaame  by  namm 
of  lr>^  -wlU  'wver  the  nam  lurmar  wnuui  tae  junl^ 
^rri  M  VBL,  yMiuwifni  f<>r  die  Dnroofie  of  nsnuiifi- 
ji«  die  lamefl  nniutimr.  aa«ier  an  fttrreemenc 
ir.rii  cbe  renmnz  rhaz  *ucn  pr^iaeaRina  ^iiaa  snc  .if> 
ffH*t  rhe  •'(«anf:'<»  Jahuiry  frr  n?nc  oof ler  toe  leaae 
imnil  ctae  co*piiet3<)a  of  cbe  new  nwiuirwy 

KaikilM^  Hir  *«Bt  tmder  s  tcMc  while  cbe 
bnildingr  »  oncexMntA&ie  bccaaae  of  Are  is  noc  re» 
liev4»l  from  Any  |wrc  of  bw  uafaiiicr  by  tbe  tact 
than  cbe  tenftas  recetv«»  from  a«  lan«iIord  a  jaat 
4enverl  frooA  a  poucy  maannir  cbe  iandliirrl 
a«ain«c  bMi  of  rent  beeanae  of  lire,  ac  keaac  if  the 
efHBlMnerf  amoan»  will  hoc  whody  rnmoime  b:> 
Che  lenaat  the  rent  he  ia  ompetked  ro  pay  onrier 
ua  er>ttcnifet  wiuie  the  buil<luiir  ia 


October  1^  ia«L; 

APPEAL  b^  defendant  from  a  judzment  of 
the  Coon  of  Commoa  Fleaa.  No.  4.  for 
PbfUd^lpbia  County  tn  f&Torof  pUmtiirmaD 
tet'vm  brocurht  to  recover  ttie  amoont  mikged 
to  be  doe  oo  a  policj  of  fixe  iDsarance.     Af- 

Tbe  facta  are  stated  fiD  the  opinion.  Scealso 
hff^al  lm$.  Co,  ▼,  Bdier  <Pa.;  7  L.  R  A.  411. 

Menten,  Frmaeis  H.  BoUcb  and  H.  P. 
H«nx»  for  appellant: 

The  entry  of  the  landlord  to^rebuild.  even 
with  the  consent  of  the  tenant,  sospenda  the 
Test 

Ma(fatf  ▼.  Lamberl,  3  Fa.  444;  Bri^gaf  t. 
Th&mjmfm,  9  P^.  310;  HocffJrr  ▼.  Fleming,  91 
Pa-  fe4;  ^«i«-  ▼.  P^n.  92  Pa.  446;  Tajto, 
Land,  Ae  T.  ^  380;  Gilbert,  Rentd.  145. 

If  the  tenant  kMea  the  benefit  of  the  enjoy- 
ment of  any  portion  of  the  demised  premises, 
the  rent  is  thereby  suspended. 

rpU/ik  V.  T'Atnend,  17  C.  B.  30. 

Fire  insuranfre  ia  purely  a  contract  of  indem- 
nity whi<:b  doea  not  differ  esseDtiaJly  from  a 
l)Ood  of  indemnity  or  the  guaranty  of  a  debt. 

1  Phillips,  Ins.  ^  4;  Wood,  Fire  Ins.  note  2. 
p.  14;  Porter.  Ins.  p.  2. 

If  the  insured  parts  with  any  right  of  recla- 
mation for  the  loaa  to  which  he  is  entitled, 
from  another  party,  the  insurer  is  fro  tanto 
div;harged. 

In'iagara  F.  Im,  Co.  v.  Fidelity  Title  dt  T. 
(>f.  123  Pa.  516;  AtlantU  Ira.  Co.  v.  Stamnt, 
5  Paige,  285. 

The  right  to  be  relieved  of  the  payment  of 
the  rent  t>y  the  landlord's  entry  to  rebuild  is 
one  of  the  advantages  of  the  tenant's  position, 
by  which  his  liability  may  be  relieved  or  re- 
duced, under  the  rule  of  tenancy  in  Pennsyl- 
vania, which  treats  the  lease  as  giving  an  efr^ 
tate  in  the  land  and  not  as  a  contract  for  the 
use  of  a  building,  the  destruction  of  which 


'  pucs  VI  €iid  :o  ±e  contzact  according  to  the 
riies  of  ihe  ci^tI  aw. 
OF         r-^a-r^  ^.  F-itadlandtr,  TJO  C.  S.  TDT,  30  L. 
^.  TTIL 

An  a:rr>!anent  not  *»  avrul  himaeif  of  the 
rii£*i£  wEiicfl  'Jie  law  jives  ihe  ukuulc  U3  be  r«^ 
liev»-d  or*  ^Fsat  while  :iie  Lamilcrd  a  tn  pomca 
«cn  for  the  piirpoae  of  reooiliiin^  is  a  vciin- 
tary  'irnce^iHi^a^  and  aot  a  liabilitj  wiriLm  the 
meanini;  :f  :he  p«:iu:y  of  in:$urance.  for  wiiich 
uKiemnicy  can  be  ciiumed  from  one  who  scactis- 
m  :ne  iecoofiitfy  po^icain  of  an  insirer.  Such 
a  conci*9aoii  'Taxmoc  incxeaae  ihn  icas  to  Lhe 
tenanr  i  iniHir*»n. 

A'*'  ittr  irut,  C*K  v.  .Hi/r-rwr,  mtpr^t^ 

Liabilii?  for  renr,  cononoed  by  vri'intary 
aan^emenr  of  the  teoanc  beyomi  the  time  wot? c  it 
ocnerwTse  would  have  ceasMKi  b  not  a  Isibtlity 
in  the  meanin:r  of  che  contract  of  insurance. 

It  rei^oired  an  adiiitional  agreement  by  the 
tenant  to  cuntinae  this  liability,  which  imder 
^Jie  ieasse  wooiii  have  ceased.  The  ruic  became 
cciiecci-ie  by  virtue  of  the  new  a^^reemezit,  and 
not  of  the  ori^inai.  lease.  The  oM  lease  becsBK- 
a  part  of  the  new  agreement  aa  if  incorpocated 
in  it. 

Ex  urrU  ViULf,  47  I^  T.  X.  S.  4^0:  Be  A^ 
piicati4}H.  'ff  W>uhi'^uft*}tk  Pitrk  C*^nri.  53  X.  Y» 
131:  Btft^tiireet  v.  ^*>A.  74  Me.  :^>3:  Sfv-aU  v. 
H^/iry,  9  Ala.  24;  Fi  ote  v.  .e^>#"i.  2il  Art 
24«):  Br-ifPey  v.  Jf^i^;/:,  ^  DL  173;  ^i**.if A  t. 
r^irpt  A.  2i>  Ohio  St  47S. 

It  ia  no  answtf  to  say  that  the  landlord  was 
not  bound  to  rebuild  and  could  have  continued 
ti>  exact  rent  after  the  buildinjf  was  destrovcd. 

BiiUr^.  Bo^til  /ml  Co.  133^P^  132,  7  ll  R 
A-  411;  Porter.  Ins.  p.  la 

Double  indemnitr  cannot  be  recovered. 

Ikirreil  v.  TicdittM.  L.  R  5  Q.  &  IMt.  Mh 
OtstyUaim  v.  PnUon,  L.  R  11  Q.  R  Wv.  SeO; 
i^itk  V.  O^tmbuB  /aji  Co.  17  Pa.  253, 55  Am. 
Dec  546;  Thornton  t.  EnVerpriM  Ins.  Co.  71 
IV  234;  Hiui  V.  yoihriiU  d'  C  R.  Co.  dO  U. 
S.  13  WalL  367,  20  L.  ed.  5M. 

Jfr.  H.  HmsptoB  Todd,  for  appellee: 

Not  only  had  the  plaintiff  a  right  to  agree 
with  her  kndlord  that  be  should  enter  and  re- 
j  buitd,  but  it  was  her  duty  to  permit  him  to  do 
so,  and  in  so  doing  she  did  not  discharge  the 
defendant  for  rent  accruing  after  the  date  of 
entry  from  liability  to  her  on  its  covenant  to 
indemnify  her  for  loss  arising  from  having 
to  pav  rent  for  the  destroyed  premises^ 

2  Wood,  Fire  Ins.  p.  1056.  §  492. 

Mrs.  Heller  was  boond  to  pay  her  rent 
whether  the  premisea  were  rebuilt  or  not. 

BuMf/tan  V.  GanUer,  72  Pft.  285. 

Dean,  J.,  delivered  the  opinion  of  the 
court: 

Five  adjoining  buildings  forming  a  sin- 
gle store,  at  comer  of  Arch  and  Eighth 
streets.  Philadelphia,  were  destroyed  by  fire,. 
January  23,  1888.  They  were  owned  by 
Thomas  E.  Peterson,  trustee,  etc..  who,  by 
lease  dated  June  15,  1887,  rented  them  ta 
Marietta  Heller,  this  plaintiff,  for  the  term 
of  three  years  from  the  Ist  of  January, 
1888.  at  an  annual  rental  of  $8,500,  payable 
monthly,  and  she  was  in  possession  at  the  dale 
of  the  fire.    The  Royal   Insurance  Company, 


NoTR,— <ln  the/|uefltlon.  Wbat  constitutes  double  j 
'—'•Tanoe  for  tbe  purpose  of  apportionment  of  I 
It  A. 


loes^-see  ClarlEe  v.  Western  Aasor.  Oo.  (Pa.)  15  I* 
R.  A.  127,  and  note. 


1896. 


Heller  y.  Royal  Insurance  Co.  of  Livbrfool. 
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this  defendant,  on  the  26th  of  January,  1887, 
issued  to  plaintiff  a  policy  of  indemnity  against 
damage  to  her  interest  as  lessee  of  the  build- 
ings, by  fire,  in  the  sum  of  $6,000.  In  the  pol- 
icy is  this  stipulation:  "It  being  understood 
that  this  policy  is  to  Indemnify  the  assured  for 
any  loss  accruing  to  her  by  reason  of  having 
to  pay  rent  for  the  within  described  building 
[during]  such  time  or  times  as  the  building 
may  be  untenantable  by  reason  of  fire  or  fires 
occurring  during  the  continuance  of  this  pol- 
icy; loss  not  to  be  limited  by  date  of  expiration 
of  the  policy;  it  being  understood  that  the  sum 
insurea  is  the  annual  rental  of  the  property, 
and  the  amount  of  loss  is  to  be  computed  on 
that  basis."  Peterson, the  landlord^also  took  out 
in  the  Pennsylvania  Fire  Insurance  Company 
a  policy  covering  the  term  of  the  lease,  indem- 
nifying him  against  loss  of  rents  bv  fire  in  the 
sum  of  $8,500,  in  which  was  this  clause: 

It  is  understood  and  agreed  that  in  case  the 
above-named  building,  or  any  part  thereof, 
shall  be  rendered  untenantable  by  fire,  this 
company  shall  be  liable  to  the  assured  for  the 
actual  loss  of  rent  ensuing  therefrom,  not  ex- 
ceeding the  sum  insured,  which  shall  be  taken 
as  the  yearly  rent  of  the  premises,  and  this 
company  shall  be  liable  only  for  such  propor- 
tion of  any  loss  as  the  sum  hereby  insured 
bears  to  the  annual  rent  of  the  building;  the 
assured  agreeing  to  rebuild  or  repair  said  prem- 
ises in  as  short  a  time  as  the  nature  of  the  case 
will  permit.  Loss  to  be  computed  from  the 
date  of  the  occurrence  of  said  fire,  and  cease 
on  said  building  being  rendered  tenantable. 

Note.  In  case  the  assured  shall  elect  not  to 
rebuild  or  repair  said  premises  in  as  short  a 
time  as  the  nature  of  the  case  will  admit,  then 
the  loss  of  rent  shall  be  determined  by  the  time 
which  would  have  been  required  for  such  pur- 
pose. 

Pennsylvania  Fire  Insurance  Company. 

After  the  fire  the  property  was  unoccu- 
pied for  any  purpose  until  the  24th  of  July 
following,  a  period  of  six  monUis,  when  plain- 
tiff entered  into  an  agreement  with  her  land- 
lord that  he  would  within  seven  months 
erect  a  new  and  better  building  on  the  lots 
covered  by  the  old  buildings,  and  make  it 
larger,  by  extending  it  over  three  adjoining 
lots.  Further,  plaintiff  agreed  that  she  would 
accept  a  lease  of  the  new  building  for  a  term 
of  five  years  at  an  annual  rental  of  $17,000, 
payable  monthly.  There  were  further  stipu- 
lations that  nothing  in  the  agreement  was  to 
affect  plaintiff's  liability  for  rent  under  the  old 
lease  ui^til  the  completion  of  the  new  building, 
and  that  the  entry  of  the  landlord  for  the  pur- 
pose of  rebuilding  was  not  to  be  deemed  an 
eviction  by  him  or  a  surrender  by  her.  It  was 
further  stipulated  that  nothing  in  the  agree- 
ment was  to  affeci  the  right  ofeither  on  poli- 
cies of  insurance  which  each  held  for  rent. 
After  the  fire  this  defendant  denied  any  liabil- 
ity, except  a  proportionate  one  on  loss  of  rent 
under  both  policies,  which  was,  with  interest, 
$8,096.50,  and  which  it  paid  to  plaintiff  with- 
out prejudice  to  her  alleged  right  to  claim  her 
entire  loss.  The  Pennsylvania  Company,  al- 
though disclaiming  all  liability,  paid  the  land- 
lord $2,000  for  the  benefit  of  Mrs.  Heller. 
The  plaintiff  paid  the  landlord  the  rent  for  one 
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year,  the  time  the  premises  were  untenantable,, 
and  claimed  that  defendant  was  liable  on  its 
policy  to  her  for  a  balance  of  $8,000,  with  in- 
terest, payment  of  which  being  refused,  she 
brought  suit  The  defendant  filed  an  affidavit 
of  defense  averring  that  the  agreement  to  re- 
build was  a  collusive  arrangement  between 
the  parties  at  the  suggestion  of  the  landlord's 
insurance  company,  by  which  that  company 
was  to  escape  any  payment  on  account  of  the 
loss.  The  court  below  entered  judgment  for 
want  of  a  sufficient  affidavit  of  defense.  On 
appeal  this  judgment  was  reversed,  this  court 
holding  that  the  facts  tending  to  show  collu- 
sion would,  if  proved,  not  relieve  the  landlord's 
insurance  company  from  payment  of  its  pro- 
portion of  the  loss,  and  the  evidence  tend- 
ing to  show  fraud  was  for  the  Jury.  This  case 
is  reported  in  138  Pa.  152,  7  L.  R.  A.  411. 
When  the  record  was  remitted  the  defendant^ 
instead  of  pleading  and  going  to  trial,  filed  a 
demurrer  to  plaintiff's  statement  of  facts,  as 
not  being  sufficient  in  law  to  warrant  judg- 
ment. The  court  below  sustained  the  demur- 
rer, and  plaintiff  appealed.  This  court,  in  an 
opinion  by  the  chief  justice  (see  151  Pa.  101)^ 
held  that  under  the  circumstances  as  averred 
by  plaintiff,  the  averment  of  fraud  in  the  affi- 
davit having  dropped  out  of  the  case,  she  was 
entitled  to  recover  on  her  claim  set  out  of  rec- 
ord; that  the  facts  neither  constituted  an  evic- 
tion by  the  landlord,  nor  a  rescission  of  the 
contract  under  which  the  plaintiff  was  answer- 
able for  rent,  and  for  aught  that  appeared  the 
transaction  was  a  perfectly  honest  one.  So 
the  judgment  was  reversed  and  a  procedendo 
awarded.  On  the  trial  of  the  case  in  the  court 
below,  considerable  evidence  was  given  tending 
to  show  correspondeivce  and  negotiations  be- 
tween the  parties  and  the  insurance  companies, 
principally  with  a  view  to  adjustment  without 
suit  of  their  respective  rights;  but  the  court  be- 
ing of  opinion  that  no  available  defense  had 
been  proved,  at  the  close  of  the  evidence  di- 
rected a  verdict  for  the  plaintiff  for  $3,00a  and 
interest.  We  now  have  this  appal,  assigning 
six  errors.  It  is  unnecessary  to  aiscuss  them  in 
detail.  When  the  case  was  last  here  Chief  Justice 
8terrett  says,  with  this  agreement  before  him: 
"It  neither  constituted  an  eviction  by  the  land- 
lord nor  a  rescission  of  the  lease  under  which 
plaintiff  was  liable  for  the  rent  as  to  which  she 
was  insured  by  defendant  company."  There 
is  nothing  new  in  the  case  now  to  affect  th& 
correctness  of  this  conclusion.  The  parties  in 
open  court  abandoned  any  averment  of  fraud  in 
the  making  of  this  agreement.  That  being  the 
case,  defendant's  liability  remains  according  to 
its  contract.  That  stipulates  that  it  was  to  "in- 
demnify the  assured  for  any  loss  accruing  to- 
her  by  reason  of  having  to  pav  rent  for  the 
within -described  building  [during]  such  time 
or  times  as  the  building  may  be  untenantable 
by  reason  of  fire."  It  was  untenantable  dur- 
ing the  entire  period  covered  by  her  claim,  by 
reason  of  the  fire.  The  occupation  of  the  lot 
by  the  landlord  for  seven  months,  in  rebuild- 
ing, in  no  reasonable  construction  of  this- 
clause  rendered  the  premises  tenantable,  while 
the  agreement  with  the  landlord  expressly 
stipulated  her  liability  for  rent  was  to  continue- 
during  this  period.  Therefore  what  rent  she- 
paid  was  her  loss,  and  this  the  defendant  con^ 
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tTtcted  should  be  made  good.  Nor  does  the 
facf  that  the  landlord  paid  orer  to  her  $2,000 
reoeired  by  him  from  the  PeDnsjlvania  Corn- 
pany  affect  her  contract  ri^ht  against  this  de- 
fendant. She  reoeiTed  that  from  a  source  out- 
side of,  and  independent  of,  her  contract  for 
indemnity,  just  as  she  might  have  received  a 
gift  of  that  amount  from  any  friend  who  de- 
sired to  aid  her.  Defendant  lost  nothin?.  and 
the  $2,000  did  not  even  reimburse  her  in  full 
for  her  loss.  She  paid  rent  for  unoccupied 
premises.  $8,500.  She  claims  from  this  de- 
fendant $6,000.  less  the  $3,000  already  paid 
her.       She  has  received  from  her  Isndloid 


$2,000.  leaving  her  still  a  loeer  for  the  year  the 
building  vrasnot  tenantable.  $500.  As  is  vreU 
said  by  the  learned  judge  of  the  court  below : 
''Its  [defoidanfs]  burden  has  not  been  in- 
creased, nor  has  it  been  depriTed  of  any  right 
it  possessed.  .  .  .  The  landlord  and  ten- 
ant had  a  lawful  right  to  make  the  agreement 
they  did  make,  and.  the  risk  and  loss  of  the 
defendant  company  not  having  been  increased 
thereby,  it  is  liable  for  the  amount  due  on  its 
policy." 
j     HCeJMdgmemi  U  afknmd, 

\     MHcliell,  J.,  disaents. 


NEVADA  SUPREME  COCRT. 


R.  SCH  WEISS,  FHiiioner, 
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*1.  A  eoimtx  Is  not  »  niiuiielpal  eorpc^ 
ration,  in  the  full  sense  of  the  term.  It  is  only 
a  quasi  oorporatioD,  and  powcoocs  soobCpowers 
and  is  subjected  to  such  liabilities  only  as  are 
specially  provided  for  by  law. 

S*  BecUon  86,  art*  4,  New.  Congt,^  which 
requires  the  lefl^ialatiire  to  estahUsh  a 
^jratem  of  county  goveroments  which  shall  be 
uniform  tbrougboot  the  state,  means  that  all 
county  ffovemmeots  must,  in  ail  essential  partic- 
ulars, be  alike. 

3.  The  act  of  the  lefl^ialatiire  of  March 
15,  1895  (Stat.  1806.  p.  73).  entitled  *'An  Act  to 
Incorporate  Storey  County  and  ProTide  for  the 
6<ivernmeDt  Thereof,**  is  void  because  in  oooflict 
with  that  section  of  the  Oinstitution,  in  many 
particulars. 

•4.  It  Is  also  a  local  and  special  act  resu- 
latiDff  county  buflinesB,  and  consequently  is  in 
conflict  witb  9  20  of  art.  4,  which  forbids  such 
leirislation. 

.(June23,:i896J 

PETITION  for  a  writ  of  prohibition  lo'pre 
vent  respondent  from  taking  jarisdiction 
of  a  prosecution  against  petitioner  for  the  al- 
leged illegal  keeping  of  a  saloon  where  intox- 
icating liquors  were  sold.    Refused, 

Statement  by  BImIow,  J. : 

Original  application  for  a^wrif^of  'prohibi 
tion.  The  petitioner  wa8[  convicted  in  a  jus- 
tice's court  of  the  offense  of  keeping  a  saloon 
in  the  city  of  Virginia,  wherein  liquors  were 
sold  by  the  glass,  without  having  obtained  the 
license  therefor  required]  by  an  ordinance  !of 
said  citv.  From  this  conviction  be  appealed 
to  the  district  court^of  thelfirst  judicial  district, 
Storey  County,  ^where   bis  demurrer  [to  the 

•Head notes  by  BiaBix>w,  Cb.  J. 


complaint  upon  the  grounds  th%t  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  against  him,  and  that  the  court  had  no 
jurisdiction  of  the  offense  charml,  was  over- 
ruled, and  the  case  set  for  trial.  Thereupon 
he  filed  his  petition  herein,  setting  out  the 
above  facts,  and  asking  that  the  court  be  pro- 
hibited from  proceeding  further  in  the  trial 
thereof.  The  defendant  demurs  upon  the 
ground,  among  others,  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  proper 
ground  for  the  issuance  of  the  writ. 

Mr,  F.  M«  Hnflkkerv  for  petitioner: 

The  legislature  has  complete  control  of  the 
entire  subject  of  counties,  etc.,  except  where 
limited  by  the  Constitution. 

Heu  V.  ft^.  7  Nev.  2a 

The  legislature  alone  is  to  say  what  territory 
a  municipal  corporation  shall  occupy. 

Re  Madera  Irrig.  Dist.  Bonds,  d2  Cal.  296. 
14  L.  R.  A.  755;  Winbiffler  v.  Los  AngeUs,  45 
Cal.  36;  2  Kent,  Com.  275;  1  Dill.  Mun.  Corp. 
^§  10,  37,  96. 

A  county  is  a  geographical  subdivision  of 
thf*  state 

State,'  Beach,  v.  Finn,  4  Mo.  App.  350; 
Washer  v.  BuUxtt  County,  110  U.  S.  564,  28  L. 
ed.  251;  Vincent  v.  Lincoln,  30  Fed.  Rep.  749; 
Faulkner  ▼.  Byman,  142  Mass.  54. 

When  the  act  of  1895  leaves  the  business  of 
Storey  county  to  be  as  heretofore  in  all  respects 
and  the  system  of  county  government  un- 
touched, how  can  it  be  claimed  that  an  aot 
creating  a  municipal  corporation  of  Storev 
county^is  either  a  regulation  of  county  busi- 
ness, or  an  establishment  of  a  system  of  county 
government? 

The  legislature,  by  the  act  of  1895,  simply 
merged  said  city  and  town  business  into  the 
county  business,  which  the  legislature  had  a 
perfect  right  to  do. 

StaU,  Rosenstoek,  v.  Swift,  11  Nev.  128. 

By  the  act  of  1881  there  were  created  and 
placed  under  the  control  of  the  Storey  countv 
board  of  commissioners  a  Virginia  city  fund, 
derived  from  taxation  of  property  within  the 


NOTE.-For  the  Incorporation  of  a  county  as  a  !  L.  R.  A.  616;  and  Kahn  v.  Sutro  (CaLi  88  L.  B.  A* 
municipality,  see  also  State,  WalJcer,  y.  Bus  (Mo.)  83  1 6S0. 
L.R  A. 
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former  corporate  limits  of  said  city,  and  sim- 
ilarly a  Gold  Hill  fund,  and  because  the  act  of 
1805  turns  these  funds  over  to  Storev  coanty, 
it  has  been  claimed  the  act  is  invalid.  The 
legislature  is  sole  judge  in  such  matters. 

1  Dill.  Mun.  Corp.  ^g  84,  85;  StaU  v.  Samn- 
nah,  R.  M.  Charlt.  (Ga.)  260;  Mice  Oomrs.  v. 
Louisville,  8  Bush,  597;  Diamond  v.  Cain,  21 
La.  Ann.  300;  Skite,  Beiden,  v.  Leovy,  21  La. 
Ann.  588. 

If  the  legislature  could  by  general  law  in- 
"Corporate  aU  the  counties  of  the  state,  then  it 
would  follow,  by  special  act,  any  county  can 
be  made  a  municipality. 

State,  Clarke,  v.  Irtoin,  5  Nev.  122. 

Mewrs,  I^ang^n  ft  Kni^htt  for  respond- 
ent: 

The  act  of  March  15,  1805  (Nev.  8tat.  1805, 
p.  78,  chap.  80),  is  unconstitutional  and  void, 
in  so  far  as  it  in  any  way  affects  the  action 
sought  to  be  restrained. 

Instead  of  having  a  county  government  sim- 
ilar to  other  county  governments  of  the  state 
we  have  a  *'  municipal  corporation  "  known  as 
••Storey  county." 

Counties  are  '*  quasi  corporations  "  in  contra- 
distinction to  •'  municipal  corporations." 

Dill.  Mun.  Corp.  k^  28;  People,  Graves,  v. 
Orange  County,  81  Cal.  480;  15  Am.  &  Eng. 
£nc.  Law,  pp.  052,  058,  and  notes;  Hamilton 
County  Comrs.  v.  Mighels,  (1857)  7  Ohio  St.  lOO; 
JStermer  v.  La  Plata  County  Comrs.  5  Colo. 
App.  879. 

The  legislature  has  the  right  to  say  all 
•counties  shall  be  municipal  corporations,  but 
it  cannot  say  one  particular  county  shall  be 
a  municipal  corporation. 

State,  Perry,  v.  Arrington,  18  Nev.  412. 

No  law  specifying  a  different  governmental 
authority  for  one  county  from  that  of  the  other 
counties  of  the  state,  and  no  local  or  special 
law  recirulating  county  or  township  business, 
<;an  be  passed. 

6ta(e,  Atty.  Oen,  v.  Boyd,  10  Nev.  43;  Wil- 
liams V.  Bidleman,  7  Nev.  68. 

The  subject  of  the  incorporation  of  a  county 
and  provision  for  its  government  has  not,  in 
the  nature  of  the  thing,  any  proper  or  neces- 
sary connection  with  the  matter  of  the  creation, 
dissolution,  government,  or  existence  of  the 
cities  or  towns  within  that  county. 

State,  Norcross,  v.  Was?ioe  County  Comrs, 
(Nev.)  41  Pac.  145;  States,  Humboldt  County 
Comrs,  21  Nev.  235. 

The  lower  courts  may  pass  upon  the  consti- 
tutionality of  the  statute  of  1805. 

Meagher  v.  Storey  County^  5  Nev.  244;  State 
V.  Trolson,  21  Nev.  410. 

Bi|i:elow,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  question  involved  in  this  case  is  the 
validity  of  the  act  of  the  legislature  entitled 
"An  Act  to  Incorporate  Storey  County  and 
Provide  for  the  Go  vernment  Thereof ,  "approved 
March  15,  1805  (Stat.  1805,  p.  78).  Its  con- 
stitutionality is  attacked  upon  several  differ- 
ent grounds,  of  which  it  will  be  necessary  to 
notice  but  one  or  two.  Section  1  of  the  act 
describes  Storey  county,  not  by  name,  but  by 
metes  and  bounds,  and  then  creates  the  terri- 
tory so  described  into  a  municipal  corporation 
by  the  name  of  •' Storey  County,"  with  large 
M  L.  li.  A. 


and  varied  powers,— among  them,  that  of 
having  a  common  seal;  of  holding  and  enjoy- 
inji^  tioth  real  and  personal  property,  either 
within  or  without  the  municipahty,  and  the 
same  to  buy,  sell,  and  mortgage;  to  receive 
bequests,  gifts,  and  donations  ^of  property, 
either  in  fee  simple,  or  in  trust  for  charitable 
or  other  purposes,  with  power  to  manage,  sell, 
lease,  or  otherwise  dispose  of  the  same  in  ac- 
cordance with  the  terms  of  the  trust.  Section  2 
provides  that  all  buildings,  lands,  and  prop- 
erty, all  rights  of  property  and  rights  of  ac- 
tion, all  moneys,  revenues,  and  incomes,  be- 
longing or  appertaining  to  Storey  county 
(evidently  referring  to  the  county  as  it  now  ex- 
ists), to  the  city  of  Virginia,  or  the  town  of 
Gold  Hill,  shall  be  vested  in  Storey  county: 
meaning,  by  the  name  as  now  used,  the  new 
municipality.  Section  8,  that  the  new  munic- 
ipality shall  succeed  to  all  property  rights, 
all  books,  records,  etc.,  of  Storey  county,  Vir- 
ginia City,  or  Gk>ld  Hill,  and  shall  become 
subject  to  all  liabilities  of  those  organizations. 
Section  4,  that  Storey  county  (evidently  the 
municipality)  may  sue  for  and  recover  all 
property,  etc .  belonging  to  either  said  county, 
city,  or  town,  and  that  all  existing  suits,  ac- 
tions, and  proceedings  to  which  "said  county," 
or  the  city,  or  town,  is  a  party,  are  to  be  con- 
tinued by  or  against ' 'said  county. "  Section  7, 
that  all  county  moneys  are  to  be  kept  in  one 
fund,  to  be  known  as  the  ''County  Gleneral 
Fund."  Section  10,  that  the  board  of  com- 
missioners may  levy  a  tax  for  county  pur- 
poses, not  exceeding  the  sum  of  $8.50  on  each 
$100  valuation  of  the  property  therein. 

A  comparison  of  this  act  with  the  existing 
laws  governing  all  the  other  counties  in  the 
state  seems  to  demonstrate  that  it  is  in  conflict 
with  §  20  of  art.  4  of  the  Constitution,  which 
forbids  local  and  special  laws  regulating  county 
business;  with  g  25  of  the  same  article,  which 
requires  the  legislature  to  establish  a  system  of 
county  governments  which  shall  be  uniform 
throughout  the  state.  Clearly,  a  county  is 
not  a  municipal  corporation.  If  it  were,  there 
would  have  been  no  occasion  for  this  act 
changing  Storey  county  into  a  municipality. 
It  is,  at  the  most,  only  a  quasi  corporation, 
and  possesses  only  such  powers,  and  is  sub- 
jected to  only  such  liabilities,  as  are  specially 
provided  for  by  law.  Mr.  Beach,  in  his  work 
on  Public  Corporations,  states  the  distinction 
between  them  as  follows:  "Municipal  corpo- 
rations embrace  incorporated  cities,  villages, 
and  towns,  which  are  full-fledged  corporations, 
with  all  the  powers,  duties,  and  liabilities  in- 
cident to  such  a  status,  while  public  quasi 
corporations  possess  only  a  portion  of  the 
powers,  duties,  and  liabilities  of  corporations. 
As  instances  of  the  latter  class  may  be  men- 
tioned counties,  hundreds,  townships,  over- 
seers of  the  poor,  town  sui)ervisors,  school  dis- 
tricts, and  road  districts."  Beach,  Pub.  Corp. 
^  8.  And  again,  in  §  6,  the  same  author  says: 
*'The  preceding  sections  indicate  the  essential 
differences  between  the  municipal  and  the 
public  quasi  corporation.  The  latter  may  be 
defined  to  be  an  involuntary  political  or  civil 
division  of  the  state,  created  by  general  laws 
to  aid  in  the  administration  of  government. 
.  .  .  Counties,  townships,  school  districts, 
road  districts,  and  like  public  quasi  corpora- 
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much  as  may,  under  the  laws  of  the  territory 
•of  New  Mexico,  be  exempt  to  each  of  the 
above  grantors."  Thereafter,  on  the  28d  day 
of  January,  1895,  the  said  Edward  Spitz  and 
Berthold  Spitz  filed  their  separate  petitions  in 
the  district  court  for  Bernalillo  county  in 
which  petitions  the^  each  stated  under  oath 
that  each  was  a  resident  of  the  territory,  the 
head  of  a  family,  and  was  not  the  owner  of 
a  homestead,  and  that  there  was  a  clause  in 
the  said  deed  of  assignment  expressly  re- 
serving from  the  said  conveyances  so  much 
property  conveyed  as  was,  under  the  *laws  of 
this  territory,  exempted  to  each  of  said  peti- 
tioners; and  prayed  for  an  order  on  the  said 
assignee  requiring  him  to  set  apart  from  the 
proceeds  of  said  estate,  and  to  pay  over  to 
each  of  said  petitioners,  the  sum  of  $500,  as 
the  equivalent  of  the  amount  of  exemptions 
allowed  in  such  cases  ^to  residents  and  heads 
Of  families  who  do  not  own  a  homestead.  The 
district  court  granted  the  prayer,  and  issued  a 
rule  on  the  assignee  to  pay  over  the  amounts 
claimed  in  the  petitions,  or  show  cause  at  a 
fixed  date,  if  any  reason  he  had,  why  not. 
The  assignee  answered  the  rule,  and  showed 
that  neither  said  Edward  nor  Berthold  Spitz, 
Dor  their  agent  nor  attorney,  ever  selected  any 
property,  real  or  personal,  from  assets  of  said 
-estate  in  his  hands  as  assignee,  nor  claimed  any 
of  <  said  property  as  an  exemption,  and  that 
the  appraised  value  of  the  assets  of  said  estate 
of  said  Spitz  Bros,  amounted  to  $4,866.96, 
and  that  the  partnership  debts  of  said  firm  of 
Spitz  Bros,  amounted  to  the  sum  of  $10,000 
or  more.  After  hearing  on  the  answer  to  the 
rule,  the  court  found  that  neither  the  said  Ed- 
ward nor  the  said  Berthold  Spitz  was  entitled 
to  any  exemptions  out  of  the  partnership  assets, 
except  out  of  any  residue  which  might  remain 
after  all  the  partnership  debts  were  paid  out 
>of  the  partnership  assets  of  said  firm,  from 
which  ruling  petitioners  appealed  to  this  court* 

Messrs.  NeUl  B.  Field  and  Felix  H.  Les- 
ter»  for  appellants: 

Exemption  laws  should  be  construed^liber- 
ally  in  favor  of  the  debtor.  i-  «• 

Montague  v.  Richardson,  24  Conn.  338,  63 
Am.  Dec.  173;  Carpenter  v.  Harrington,  25 
Wend.  370,  37  Am.  Dec.  239;  Favers  v.  Glass, 
^  Ala.  621,  58  Am.  Dec.  272;  Rockwell  v. 
HvbbeU,  2  Dougl.  (Mich.)  197,  45  Am.  Dec. 
252;  Thompson,  Homesteads  &  Exemptions, 
g  5,  and  cases  cited. 

Property  owned  by  a  debtor  as  a  member  of 
a  partnership  is  alike  within  the  letter  and  spirit 
of  the  exemption  laws.  The  language  of  the 
act  should  be  construed  in  harmony  with  its 
Humane  and  remedial  purpose.  Its  design  was 
to  shield  the  poor  and  not  to  strip  them.  The 
interest  it  assumes  to  protect  is  that  belonging 
to  the  debtor,  be  it  more  or  less.  Whatever  it 
be,  within  the  limitation  of  the  statute  the 
debtor^s  interest  is  exempt,  in  view  of  his  own 
necessity  and  of  the  probable  destitution  to 
which  its  loss  might  reduce  the  family  depend- 
ing on  him  for  support. 
>  Stewart  v.  Brown,  37  N.  Y.  860,  93  Am. 
Dec.  578,  and  note;  Skinner  v.  Shannon,  44 
Mich.  86, 38  Am.  Rep.  232;  McCoy  v.  Brennan, 
•61  Mich.  362;  Waite  v.  Mathews,  50  Mich.  392; 
Oilman  v.  Williams,  7  Wis.  329,  76  Am.  Dec. 
84  L.  R  A. 


219  and  note;  Blanehard  v.  Paschal,  68  Ga. 
32.  45  Am.  Rep.  474;  Spade  v.  Bruner,  72  Pa. 
57;  Servanti  v.  Lusk,  43  Cal.  238:  (yOarham 
V.  Fink,  57  Wis.  649.  46  Am.  Rep.  58;  Rus- 
sell y.  Lennon,  39  Wis.  570,  20  Am.  Rep.  60. 

The  members  of  a  partnership  are  the  own- 
ers of  its  assets,  and  may,  with  the  consent  of 
each  other,  apply  the  partnership  assets  to  the 
payment  of  individual  debts  as  against  part- 
nership creditors. 

Huiskamp  y.  MoUne  Wagon  Co,  121  U.  S. 
810,  30  L.  ed.  971. 

It  was  not  incumbent  upon  the  assignors  to 
make  any  selection  of  exempt  property,  or  to 
claim  the  exemption  at  any  particular  time. 

Chipman  y.  Kellogg,  60  Mich.  438;  Brooks  v. 
NiehoU,  17  Mich.  38. 

Messrs.  R.  W.  D.  Bryan  and  A.  B.  Mc- 
Millen*  for  api)el]ee: 

The  exemption  is  of  property  to  be  selected. 
Until  selected  it  was  subject  to  levy  and  sale. 

Carpenter  v.  Warner,  38  Ohio  St.  416. 

The  joint  property  is  deemed  a  trust  fund 
primarily  to  be  applied  to  the  discharge  of  the 
partnership  debts  against  all  persons  not  hav- 
ing a  higher  equity. 

Story.  Eq.  Jur.  §  1258;  HoUins  y.  Brierfield 
Coal  A  L  Co.  150  U.  8.  885,  37  L.  ed.  1117; 
Fourth  Nat.  Bank  v.  New  Orleans  A  C.  R.  Co.  78 
U.  S.  11  Wall.  624,  20  L.  ed.  82;  United  States 
y.  Hack,  33  U.  8.  8  Pet.  271.  8  L.  ed.  941; 
MurnUv.  Neill,  49  U.  S.  8  How.  414, 12  L.  ed. 
1135. 

If  taxes  due  from  individuals  could  not  be 
enforced  against  the  assets  of  the  insolvent 
firm,  neither  could  their  individual  exemp- 
tions. 

State,  Billingsley,  v.  Spencer,  64  Mo.  855,  27 
Am.  Rep.  244;  Re  Corbett,  5  Sawy.  206;  2 
Bates,  Partn.  §  1131. 

The  circuit  and  district  courts  of  the  United 
States  and  the  supreme  courts  of  almost  every 
state  in  the  United  States  have  passed  upon  the 
question  and  expressly  denied  the  right  of  a 
partner  to  exemptions  out  of  the  partnership 


Giovanni  v.  First  Nat.  Bank,  55  Ala.  305,  28 
Am.  Rep.  723;  Giovannis.  First  Nat,  Bank,  51 
Ala.  176;  Terrell  v.  Hurst,  76  Ala.  588;  Levy  v. 
Williams,  79  Ala.  171;  Schlapback  v.  Long,  90 
Ala.  525:  Aiken  v,  Steiner,  98  Ala.  855;  Richard- 
son v.  Adler,  46  Ark.  43;  Bishop  v.  Hubbard,  23 
Cal.  514,  83  Am.  Dec.  132;  Kingsley  v.  Kingsley, 
39  Cal.  665;  Cowan  v.  TJieir  Creditors,  77  Cal. 
403;  McOrimmon  v.  Linton,  4t  Colo.  App.  420; 
Bates  v.  Callender,  3  Dak.  256;  State,  Peck,  y. 
Bowden,  18  Fla.  17;  Trowbridge  v.  Cross,  117 
ni.  109;  Lave  v.  Blair,  72  Ind.  281;  Stnith  y. 
Harris,  76  Ind.  104;  State,  Talbott,  v.  Emmons, 
99  Ind.  452;  Ex  parte  Hopkins,  104  Ind.  157; 
Drake  v.  Moore,  86  Iowa,  58;  Hoyt  v.  Hoyi,  69 
Iowa,  174;  Ouptil  v.  McFee,  9  Kan.  30;  Stauf- 
fer's  Succession,  21  La.  Ann.  520;  Wliite  y. 
Hefner,  80  La.  Ann.  1280,  81  Am.  Rep.  238; 
Thurlow  V.  Warren,  82  Me.  164:  Pond  v.  Kim- 
ball, 101  Mass.  105;  Holmes  v.  Winchester,  138 
Mass.  542;  Baker  v.  Sheehan,  29  Minn.  235; 
Prosser  v.  Hartley,  35  Minn.  340;  Roberishaw 
y.  Hanway,  52  Miss.  718;  Woolridge  v.  Irving, 
23  Fed.  Rep.  677;  State,  Billingsley,  v.  Spen^ 
cer,  64  Mo.  355,  27  Am.  Rep.  244;  Julian  v. 
Wrightsman,  78  Mo.  569;  Lindley  v.  Davis,  6 
Mont.  453;  PeopU,  TiU,\.Ray,  8  ISeb.  261;  Wise 
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y.  Frey,  7  Neb.  134. 29  Am.  Rep,  380;  Lintpger 
V.  Bapnumd,  9  Neb.  40;  Bhode»  ▼.  Williams,  12 
Nev.  20;  Terry  t.  Berry,  13  Nev.  514;  Arnold  t. 
Hagerman,  45  N.  J.  Eq.  186;  Oaylord  v.  Imhoff, 
26  Ohio  tft.  317,  20  Am.  Rep.  762;  Bonmll  v. 
Ci?m/y,  44  Pa.  442:  Clegg  v.  HotigUm,  1  Phila. 
852;  /yattJfey  v.  Hampton,  160  Pa.  18;  6>tr«  v. 
Paxton,  3  Lea,  75,  31  Am.  Rep.  680;  Chalfant 
V.  Grant,  8  Lea,  118;  Gill  v.  Lattimore,  9  Lea, 
381;  ^A<w«  V.  MeGrvder,  22  Fed.  Rep.  46;  A? 
^a/fer,  1  Nat.  Bankr.  Reg.  547;  Re  Price,  6  Nat. 
Baokr.  Reg.  400:  Re  Blodgett,  10  Nat.  Bankr. 
Reg.  145;  Re  Handlin,  12  Nat.  Bankr.  Reg. 
49,  3  Din.  290;  Re  Tonne,  13  Nat  Bankr.  Ree. 
170;  Re  Rupp,  4  Nat.  BaiJkr.  Rfig.  95;  Re 
Stewart,  13  Nat.  Baokr.  Reg.  295;  Re  Booth- 
royd,  14  Nat.  Bankr.  Reg.  223;  Re  Sauthoff, 
16  Nat.  Bankr.  Reg.  181,8  Bis8. 35;  Re  Hughes, 

16  Nat.    Bankr.  Reg.    464;   Re    Croft    Bros. 

17  Nat.  Bankr.  Reg.  324;  Re  Mdvin,  Id.  543: 
Re  Bjomstad,  18  Nat.  Bankr.  Reg.  282;  Re 
Corbett,  5  Saw  v.  206;  Commercial  &  8av.  Bank 
Y.Corbett,  Id.  543. 

Laafl^hliiit  J.,  delivered  the  opinion  of  the 
court: 

The  appellants  assigned  three  grounds  of 
error  in  the  court  below  for  reversal,  but  only 
one  of  which  will  be  considered,  as  that  is  suf- 
ficient for  a  full  determination  of  the  case  on 
its  merits.  That  assignmeDt  is  in  the  following 
words,  to  wit:  '*Third,  the  court  erred  in  re- 
fusing to  grant  to  the  respective  petitioners  the 
exemptions  prayed."  The  provisions  of  the 
statute  under  which  appellants  seek  to  estab- 
lish their  right  to  the  exemptions  claimed  in 
their  petitions  in  this  case  are  as  follows,  to 
wit: 

•'  Sec.  1.  Every  person  who  has  a  family, 
and  every  widow,  may  hold  the  following 
properly  exempt  from  execution,  attachment, 
or  sale  for  any  debt,  damage,  fine,  or  amerce- 
ment, to  wit:    .     .     ." 

*'8ec.  19.  Any  resident  of  this  territory, 
who  is  the  head  of  a  family,  and  not  the  owner 
of  a  homestead,  may  hold'  exempt  from  levy 
and  sale  real  and  personal  property  to  be  se- 
lected by  such  person,  his  agent  or  attorney, 
at  any  time  before  sale,  not  exceeding  |500 
in  value,  io  addition  to  the  amount  of  chattel 
property  otherwise  by  law  exempted." 

"Sec.  10.  This  act  shall  be  so  construed  as 
to  apply  to  all  species  of  indebtedness,  against 
exempted  property,  except  taxes.  .  .  ." 
Laws  1887.  p.  72. 

The  act  of  the  legislature  under  which  this 
assignment  was  made  and  authorized  provides 
as  follows,  to  wit: 

"Sec.  35.  All  property,  both  real  and  per- 
sonal, exempt  from  execution  under  the  laws 
of  this  territory  shall  not  be  conveyed  by  deed 
of  assignment,  and  if  enumerated  therein  shall 
not  pass  to  the  assignee,  but  shall  be  reserved 
for  the  benefit  of  the  assignor,  or  his  family, 
to  be  set  off  and  appraised  by  the  appraiser 
mentioned  in  the  first  part  of  this  act."  Laws 
1889.  p.  158. 

The  quotation  of  the  last  statute  is  given  in 
full,  to  show  that  the  appellants  lost  none  of 
their  rights  by  the  deed  of  assignment,  if  any 
they  had  under  the  exemption  statute.  And 
this  leaves  for  determination  the  proposition 
contended  for  by  counsel  for  appellants  with 
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much  force  and  seriousDesB,  which  is.  Can  each 
and  every  member  of  an  insolvent  partnership,, 
who  is  a  resident  of  the  territory,  the  bead  of 
a  family,  and  not  the  owner  of  a  homestead, 
claim  and  bold  out  of  the  partnership  assets  of 
the  insolvent  firm  $500,  or  the  eqaivaleni  in 
property?  We  think  not.  Appellants  contend 
in  their  brief  in  support  of  this  proposition 
that  property  owned  by  a  debtor  as  a  member 
of  a  partnership  is  alike  within  the  letter  and 
spirit  of  the  exemption  laws.  The  language 
of  the  /ict  should  be  construed  in  harmony 
with  its  humane  and  remedial  purpose.  Its  de- 
sign was  to  shield  the  poor,  and  not  to  strip 
them.  The  interest  it  assumes  to  protect  is 
that  belon^ng  to  the  debtor,  be  it  more  or  less. 
Whatever  it  be,  within  the  limitations  of  the 
statute,  the  debtor's  interest  is  exempt,  in  view 
of  his  own  necessity,  and  of  the  protwble  des- 
titution to  which  its  loss  might  reduce  the  fam- 
ily depending  on  him  for  support.  Freeman, 
in  his  work  on  Executions  (^  221),  says:  "It 
often  happens  that  property  designated  as  ex- 
empt by  statute  belongs  to  two  or  more  per- 
sons, either  as  cotenantsor  copartners.  The 
question  then  arises  whether  this  property  must 
be  treated  as  exempt  to  the  same  extent  as  if 
held  in  severalty,"— and  says  that  ''cotenanta 
and  copartners  have  been  placed  on  the  same 
footing  in  a  majority  of  the  states,  and  both 
have  been  given  the  full  benefit  of  the  exemp- 
tion laws.  This  position,  even  where  the 
words  of  the  statute  do  not  clearly  indicate  an 
intent  to  deal  with  undivided  interests,  is  made 
tenable  by  the  general  rule  that  these  statutes 
must  be  liberally  construed,  so  as  to  promote 
the  policy  on  which  they  are  based,  and  ac- 
complish the  purposes  to  which  they  are  di- 
rected." The  proposition  stated  here,  that  the 
question  had  been  so  decided  by  a  majority  of 
the  states,  may  have  been  true  at  the  time  the 
text  was  written;  but  it  is  not  true  at  this  time, 
as  it  will  be  found  on  an  exemption  that  a 
majority  of  ihe  state  courts  and  Federal  courts- 
have  held  that  partnership  property  is  in  the 
nature  of  a  trust  fund,  and  held  for  the  ben«»flt 
of  the  creditors  of  the  partnership,  and  that 
the  partners  cannot  claim  and  hold  exemptions 
out  of  the  'partnership  assets.  In  support  of 
the  propositions  stated  by  Mr.  Freeman,  supra, 
and  contended  for  by  the  appellants,  the  follow- 
ing citations  are  made:  Stetoart  v.  Brmcn,  37  N. 
Y.  350,  93  Am.  Dec.  578;  GUman  v.  WiUiams,  7 
Wis.  329.  76  Am.  Dec.  219;  Skinner  v.  S/tan- 
non,  44  Mich.  86,  38  Am.  Rep.  232;  MeQfy  v. 
Brennan,  61  Mich.  862;  Waite  v.  Mathetrs,  50 
Mich.  392.  In  Skinner  v.  Shannon,  supra,  the 
court  says:  "That  the  several  members  of  a 
copartnership  come  within  the  language  of  the 
statute  and  Constitution,  there  should  be  no 
question,  and  that  they,  by  becoming  mem- 
bers of  a  firm,  do  not  place  themselves  beyond 
the  pale  of  the  reason  of  the  law,  would  seem 
clear.  The  same  reason  which  exists  for  pro- 
tecting an  individual  engaged  in  carrying  on 
business  would  seem  to  apply  with  equal  force 
to  each  and  every  member  of  a  firm.  The 
whole  object  of  the  law  is  to  prevent  a  person 
from  being  stripped  of  all  means  of  carrying 
on  his  business,  and  in  this  respect  no  distinc- 
tion can  exist  between  those  who  are  members 
of  a  firm  and  those  who  are  not.  . 
.    .    The  creditor,  in  selling  goods  to  an  indi> 
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vidua!,  knows  that  a  certain   portion  of  his 
debtor's  property  is  not,  and  will  not  be   sub- 
ject to  his  demands.    And  so.  if  he  sells  to  a 
firm  and  the  firm  or  each  member  thereof  is 
entitled  to  a  statutory  exemption  the  creditor 
sells  in  view  of  the  hazard."    In  the  case  of 
Blanehard  v.  Pa^ehal  68  Ga.  82.  45  Ana.  Rep. 
474  which  is  similar  in  all  respects  to  the  case 
at  bar.  the  court  says:    "The  theory  of  the 
plaintiff  in  error  is  that  the  parlnerahip  prop- 
erty must  go  to  the  payment  of  the  partner- 
ship debts,  before  any  individual  interest  can 
exist  whereas,  in  fact  and  m  law,  the  individ- 
ual members  of  the  firm  are  the  real  owners  of 
the  partnership  property.    And  although  the 
law  directs  how  debts  shall  be  paid,  it  never 
loses  sight  of  the  fact  that  a  partnership  is 
made  up  of  individuals  who  own  the  assets 
It  will  be  seen  on  a  careful  examination  of  all 
the  aulhorilies  in  support  of  this  proposition 
that  the  courts  so  holding  have  apparently  ig- 
nored a  well-settled  principle  of  law;  that  is 
that  the  assets  of  an  insolvent  firm  is  a  trust  fund 
for  the  benefit  of  the  creditors  of  the  firm. 
This  position  is  supported,  by  Federal  as  well 
as  state  authorities,  in  a  long  line  of  well-rea- 
soned cases,  as  well  as  by  a  nupaber  of  text- 
writers.     *'The  joint   property    is   deemed  a 
trust  fund,  primarily  to  be  applied  to  the  dis- 
charge of  the  partnership  debts  against  all  per- 
sons not  having  a  higher  equity.    A  long  series 
of  authorities  (as  has  been  truly  said)  has  es- 
tablished  this  equity  of  the  Joint  creditors  to 
be  worked  out  through  the  medium  of   the 
partners;  that  is  to  say,  the  partners  have  a 
nght  inter  km,  to  have  the  partnership  prop- 
erty first  applied  to  the  discharge  of  the  part- 
nership debts,  and  no  partner  has  any  right  ex- 
cept to  his  own  share  of  the  residue;  and  the 
iomt  creditors  are,  in  case  of  insolvency,  substi- 
tuted in  equity  to  the  rights  of  the  partnera,  as 
being  the  ultimate  cestuis  qv£  trvsient  of  the 
fund  to  the  extent  of  the  Joint  debte.      Story, 
Eq.  Jur.  6th  ed.  §  1253;  5  Kent,  Com    36. 
"Whenever,  a  partnership  becoming  insolvent, 
a  court  of  equity  takes  possession  of  "s^  PJ^p- 
ertv  it  recognizes  the  fact  that  in  equity  the 
partnership  creditors  have  a  right  to  payment 
out  of  those  funds  in  preference  to  individual 
creditors,  as  well  as  superior  to  any  claims  of 
the  partners  themselves.     And  the  partnership 
nroperty  is,  therefore,  sometimes  said,  not  in- 
aptly, tb  be  held  in  trust  for  the  partnership 
creditors."    Hollim  v.  Brierfield  Coal  <fe  /.  Go. 
150  U.  8.  885.  87  L.  ed.  1117.     "It  has  repeal 
edly  been  determined,  both  in  the  Bntish  and 
American  courU,  that  the  property  or  eflfects 
of  a  partnership  belong  to  the  firm  and  not  to 
the  partners,  each  of  whom  is  entitled  only  to 
a  share  of  what  may  remain  after  payment  of 
the  partnership  debts  and  after  a  settlement  of 
the   accounts   between    the  partners;   con se- 
Quently  that  no  greater  interest  can  be  derived 
from  a  voluntary  sale  of  his  interest  by  one 
partner,  or  by  a  sale  of  it  under  execution.   In 
^ayUn-  v.  Fiild^,  4  Yes.  Jr.  896,  it  was  said, 
that  a  partly  coming  into  the  right  of  a  part- 
ner 'comes  into  nothing  more  than 
an  'interest  in   the  partnership,  which  cannot 
be  tangible,  cannot  be  made  available,  or  be 
delivered  but  under  an  account  between  the 
partnership  and  the  partner,  and  it  is  an  item 
to  the  account  that  enough  must  be  left  for  the 
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partnership  debts.' "   FourVi  Nat.  Bank  v.  New 
Orleans  d  C.  R.  Co.7S  U.  S.  1 1  Wall.624.  20 L.  ed. 
82.  *  'It  is  a  rule, too  well  settled  to  be  now  called 
m  question,  that  the  interest  of  each  partner 
in  the  partnership  property  is  his  share  in  the 
surplus,  after  the  partnership  debts  are  paid; 
and  that  surplus  only,  is  liable  for  the  separate 
debts  of  such  partner."  United  States  v.  Hack, 
38  U.  a  8  Pet.  271,  8  L.   ed.  941;  Mumll  v. 
Neill,  49  U.  8.  8  How.  414,  12  L.  ed.  1185. 
There  seems  to  be  no  doubt  at  this  time  but 
that  the  partnership  assets  of  an  insolvent  firm 
constitute  a  trust  fund  for  the  benefit  of  the- 
creditors  of  the  partnership.    And  the  only 
way  in  which  individual  partners  of  the  insol- 
vent firm  could  avail  themselves  of  an  exemp- 
tion out  of  the  partnership  assets,  before  the 
partnership  debts  are  paid,  would  be  by  a  di- 
rect statutory  remedy,  and  we  have  no  such 
statute  here.'    It  is  true  that  in  the   case  of 
Stewart  v.  Brown.  87  N.  Y.  350,  98  Am.  Dec. 
578,  the  court  held  that,  where  the  word  ''per- 
son" was  in  the  statute,  it  meant  "persons"  in 
the  plural,  and  that  construction  was  given- 
because    of   a   general    statute  in  that  state. 
And,  while  we  have  a  statute  to  the  same  ef- 
fect (Comp.  Laws  1884,  ^  2614),  such  a  con- 
struction as  placed  upon  the  statute  by  the 
court  in  the  case  above  cited  is,  in  our  opinion, 
unwarranted,  in  the  face  of   the    authorities 
above  cited.    Bates,  in  his  work  on  the  Law 
of  Partnerships  (8  1131),  says:  "On  execution 
against  the  partnership  property  on  judgment 
for  a  partnership  debt,  no  exemption  or  home- 
stead is  allowed  either  to  the  partnership  as  a 
body  or  to  the  individual  members  thereof,  out 
of  the  joint  assets.    The  partnership  as  a  body 
cannot  claim  it  because  the  homestead  and  ex- 
emption statutes  apply  to  several  and  not  to 
joint  claims,  and  the  partnership  is  neither  an 
entirety,  an  individual,  nor  the  head  of  a  fam- 
ily. An  individual  partner  cannot  claim  it.  be- 
cause no  partner  has  a  proprietorship  in  any 
specific  chattel,  his  interest  being  a  share  in  the 
surplus  after  payments  of  debts  and  copartners' 
claims."— but  that  "the  contrary  rule  prevails 
in  G€orgia,|Michigan,  New  York,  North  Car- 
olina, Texas,  and  Wisconsin."    In  the  case  of 
Re  Handlin,  8  Dill.  290,  Circuit  Judge  Dillon 
says:  "There  is  no  exemption  to  the  firm,  as 
such;  nor  is  it  contended  that  there  can  be. 
But  each  of  the  partners  claims  an  individual 
exemption  to  the  amount  of  $2,000  out  of  the 
firm  property,  and  at  the  expense  of  the  firm 
creditors;  and  if  the  claim  is  valid,  it  would 
be  equally  so  if  there  were  six  partners,  in- 
stead of  two.     .     .     .     While  the  adjudged 
cases  relating  to  the  question  under  consid- 
eration are  not  uniform,  a  careful  examination 
of  all  of  them  justifies  me  in  saying  that  they 
are  quite  decisively  against   the    proposition 
that  individual  exemptions  can  be  allowed  out 
of  the  partnership  estate,  at  the  expense  of  the 
joint  creditors."    The  supreme  court  of  Kan- 
sas, in  a  very  able  opinion,  in  the    case   of 
Qvptil  V.  McFee,  9  Kan.  30,  says:  "But  if  we 
adopt  the  theory. which  is  the  true  one,  that  the 
exemption  is  in  favor  of  individuals  only,  and 
not  in  favor  of  copartnerships  or  corporations, 
we  are  equally  led  to  the  conclusion  that  part- 
nership property  is  not  exempt  from  execu- 
tion."   And  in'P<>nd.v.  Kimball,  101   Mass. 
107,  the  supreme  court  of  that  state,  as  early 
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as  1869,  held  that,  "property  belonginja:  to  the 
firm  cannot  be  said  to  belong  to  either  partner 
as  his  separate  property.  He  has  no  exclusive 
interest  in  it.  It  belongs  as  much  to  his  part- 
ner as  it  does  to  him,  and  cannot  in  whole  or 
in  part  be  appropriated  (so  long  as  it  remains 
undivided)  to  the  benefit  of  his  family.  It 
may  be  wholly  contingent  and  uncertain 
whether  any  of  it  will  belong  to  him  on  the 
winding  up  of  the  business  and  the  settlement 
of  his  account  with  the  firm."  There  is  al- 
most a  limitless  number  of  adjudicated  cases 
supporting  this  doctrine, both  Federal  and  state, 
and  it  is  only  necessary  to  cite  a  few  in  addi- 
tion to  those  already  referred  to:  McCrimmon 
V.  Linton,  4  Colo.  App.  420;  Aiken  v.  Steiner, 
98  Ala.  855;  Richardscm  v.  Adler,  46  Ark.  43; 
KingBley  v.  Kingdey,  39  Cal.  665;  State,  Peek, 
V.  BoiDden,  18  Fla.  17;  Ex  parte  Hopkins,  104 
Ind.  157;  Hoyt  v.  Hoj/t,  69  Iowa,  174;  Terry 
V.  Berry,  13  Nev.  514;  Short  v.  McGhruder,  22 
Fed.  Rep.  46;  Hawley  v.  Haiiypton,  160  Pa.  18. 
A  long  list  of  Federal  decisions  are  cited  by 
counsel  lor  appellee  receiver  from  the  bank- 
rupt register  in  support  of  these  authorities. 

If  the  contention  made  by  the  appellants  is 
sound, — that  each  of  the  partners  of  an  insolv- 

•ent  copartnership  is,  under  the  statute,  entitled 
to  claim  and  have  an  exemption  of  $500  out  of 
the  partnership  assets  at  the  expense  of  the 
partnership  creditors,  as  the  equivalent  of  his 
homestead,  when  he  is  not  the  owner  of  one, — 
then  it  is  sound  as  to  any  number  and  all  the 
copartners  under  like  circumstances;  aqd  if  one 
member  of  the  copartnership  furnishes  all  the 
capital,  and  the  others  conduct  the  business  as 
profit  partners  only,  and  contract  partnership 
obligations,  and  become  insolvent,  then  each 
of  tne  profit  partners  would  be  entitled  to  an 
exemption  out  of  the  assets  at  the  expense,  first, 
of  the  partnership  creditors,  and,  secondly,  at 
the  expense  of  the  partners  who  furnished  all 
of  the  capital  for  the  enterprise  or  business,  if 
he  should  happen  to  have  private  property  out 
of  which  the  partnership  debts  could  be  col- 
lected; thus  affording  the  profit  partners  an 
opportunity  to  secure  and  hold  the  exemptions 
out  of  the  property  in  which  they  never  had 
any  interest,  and  out  of  a  business  in  which 

•they  never  invested  a  dollar  of  their  own 
mooey.  Such  a  proposition  is  neither  sound 
in  morals  nor  in  law.  There  is  no  principle  of 
the  law  better  settled  than  that  partnership 
assets  must  first  be  applied  to  the  payment  of 
partnership  debts.  And  to  attempt  to  establish 
any  other  rule  would  be  to  encourage  the 
thriftless  and  unscrupulous  at  the  expense  of 
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the  fruits  of  honest  labor,  and  would  be  con- 
trary to  business  principles,  and  tend  to  destroy 
commercial  confidence.  Suppose  one  partner 
had  put  into  the  business  three  fourths,  and  the 
other  one  fourth;  it  would  be  clearly  unjust 
and  inequitable  to  bold  that  he  who  had  put 
into  the  business  only  one  fourth  of  the  capital 
should  be  permitted  to  withdraw  from  the 
firm  assets  an  equal  moiety  with  him  who  had 
invested  three  fourths  of  the  capital;  and,  if 
the  principle  contended  for  is  sound  with  re- 
spect to  any  partnership,  it  is  sound  with  all 
piartnerships. 

It  is  contended  by  appeUants'  counsel,  with 
considerable  force,  that  statutes  allowing  ex- 
emptions should  be  and  are  construed  with 
great  liberality  in  favor  of  the  "poor  debtors." 
That,  no  doubt,  is  true,  and  it  is  the  proper 
construction;  but  this  is  not  the  class  of  cases 
requiring  a  liberal  or  sympathetic  construction, 
because  common  experience  of  every-day  life 
teaches  that  in  perhaps  a  majority  of  the  cases 
of  insolvency  the  members  of  the  insolvent 
firm,  while  doing  a  thriving  business  on  the 
capital  of  their  creditors,  live  in  opulence, 
contract  obligations  with  that  other  class  of 
people  known  as  "poor  creditors,"  who  are 
unable  to  lose  the  results  of  their  honest  toil 
for  the  benefit  of  those  who  have  lived  in 
luxury  while  holding  themselves  out  to  the 
world  as  amply  and  financially  responsible  for 
all  their  obligations,  and  then  make  a  deed  of 
assi^ment,  and,  as  if  by  the  hand  of  the 
magician,  they  are  converted  into  "poor  debt- 
ors, and  raise  the  alarm  that  they  are  being 
pursued  and  oppressed  by  their  creditors.  Our 
statute  is  fairlv  liberal  in  providing  exemptions 
to  the  poor  and  needy.  It  exempts  a  homestead 
to  the  heads  of  families,  to  the  amount  of 
|1,000,  and  the  proceeds  of  the  homestead 
when  sold  to  that  extent  for  one  year,  and  other 
personal  property  amounting  to  several  hun- 
dred dollars,  and  the  persontd  earnings  of  the 
debtor,  or  his  minor  child  or  children,  for 
three  months,  and  it  is  this  class  of  debtors 
upon  whom  the  law  always  sheds  its  mantle  of 
charity  in  its  protecting  care  of  the  weak 
against  the  strong,  and  in  whose  favor  the  law 
is,  and  should  always  be,  construed  liberally. 

There  was  no  error  in  the  court  below  m 
refusing  to  grant  the  prayer  for  exemptions  as 
prayed  for  by  the  appellants,  and  for  the  fore- 
going reasons  the  judgment  of  the  Lower  Court 
is  affirmed.    And  it  is  so  ordered. 

Smith,  Ch.  J.,  and  Bants  and  Hamilton* 
JJ.,  concur. 
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George  W.  McCONNELL 

V, 

David  LEMLEY,  Appt. 
(49  La.  Ann.  — .) 

*1.  A  member  of  a  siirprlee  party  Tisit- 
infl^  the  hoaee  of  a  IHend  tor  the  parpoee 
of  speodlDff  ao  eveolns  In  social  amiuement, 
sustaining  injury  by  means  of  a  falling  gallery.— 
Held,  that  she  cannot  recover  damages  of  the 
owner  of  the  building,  who  had  leased  it  as  a  place 
of  residence  to  the  friend  whose  house  the  party 
visited. 

«•  Rev.  Civ.  Code,  arts.  670*  d888t 
must  be  eonstraed  together  as  laws  <n 
IMri  matericL;  and,  being  thus  construed,  they 
exclusively  relate  to  the  injuries  which  may  be 
inflicted  by  falling  walls,  or  materials  oompoeing 
•them,  upon  neighbors  or  passers-by,  and  not  to 
those  resulting  to  occupants  of  the  buildings,  or 
guests  therein  assembled. 

(April  8, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Civil  District  .Court  for  the  Parish  of 
Orleans  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
luries  to  plaintiff's  daughter  which  were  al- 
leged to  have  been  caused  by  defendant's  neg- 
ligence. BeterBed, 
The  facts  are  stated  in  the  opinion. 

*Headnotes  by  Watkins,  J. 


Messrs,  James  Wilkinson*  R.  H«  Lea* 
and  Farrar*  Jonas*  ft  Bjmttseluiitt»  for 

appellant: 

Article  2822  of  the  Civil  Code  provides  that 
"the  owner  of  a  building  is  answerable  for  the 
damage  occasioned  by  its  ruin,  when  this  is 
caused  by  neglect  to  repair  it,  or  when  it  is  the 
result  of  a  vice  in  its  original  oonstrwrtion." 

This  article  applies,  and  was  intended  to  ap- 
ply, only  to  passengers  on  the  public  high- 
ways and  to  neighbors,  and  it  was  not  intended 
to  apply  to  persons  voluntarily  entering  pri- 
vate premises,  and  there  suffenog  an  injury. 

This  is  the  necessary  result  of  a  comparison 
of  article  2822  with  article  670  of  the  Civil 
Code. 

(Jamp  v.  Church  of  8i.  Louis,  7  La.  Ann. 
826. 

At  common  law,  both  the  authorities  and  the 
text-writers  are  in  our  favor. 

Edwards  v.  New  York  db  H.  R.  Oo,  88  N.  Y. 
245,  50  Am.  Rep.  659;  Shearm.  &  Redf .  Neg. 
4th  ed.  §  711,  p.  598:  Buswell,  Personal  In- 
juries, p.  124;  Whittaker's  Smith,  Neg.  pp.  88, 

The  French  authorities  sustain  the  same 
view. 

Fuzier  Herman,  Code  AnnotS,  Commentary 
on  C.  N.  art.  1886,  No.  16.  and  authorities 
there  cited,  including  particularly:  Demolombe, 
Vol.  81,  No.  659;  Aubry  &  Rau,  vol.  4,  p.  772, 
§  448,  note  14;  Larombidre,  Commentary  on 
article  1886,  No.  8;  Laurent,  Vol.  20.  No.  644. 


NOTK.— Liability  of  landlord  for  injuries  to  tenant*8 
Quests  and  servants  from  defects  in  premises, 

McCoNNXLL  V.  LsMiJiT  and  Stxnbxro  v.  Wild- 
'Coz,  although  somewhat  distinffuishable  on  their 
facts,  are  not  decided  squarely  upon  this  distinc- 
tion. And  they  contain  expressions  which  Indicate 
that  the  courts  by  which  they  were  decided  enter- 
tain somewhat  different  views  of  the  law  which 
should  govern  them.  Id  McGoNNSiiL  v.  Lbmubt 
the  court  says:  '*Tbe  guests  of  the  tenant  have  no 
claim  against  the  landlord  for  damages  they  have 
sustained  while  on  the  premises.*'  In  Ijtsnbebo 
V.  WnxGOZ  the  court  makes  the  express  or  Implied 
knowledge  of  the  guest  as  to  the  defect  a  material 
element  in  the  consideration  of  the  landlord's 
liability.  It  appears  to  be  the  first  case  In  which 
that  element  has  appeared.  The  person  whom  the 
tenant  invites  upon  the  premises  is  UDiversally  re- 
garded as  so  far  identified  with  the  tenant  that  his 
right  of  recovery  against  the  landlord  is  the  same 
that  the  tenant's  right  would  be  had  the  accident 
happened  to  him.  The  guest  is  regarded  not  as  a 
stranger  with  independent  rights.  Consequently 
the  question  whether  or  not  the  guest  knew  or 
might  have  known  of  the  defect  has  been  treated 
-as  immaterial. 

Duty  the  same  totoards  tenant  and  tenanVa  guest  or 
servant. 

In  Bowe  v.  Bunking,  196  Mass.  880,  44  Am.  Rep. 
471,  which  was  an  action  by  the  wife  of  the  tenant 
for  injuries  caused  by  a  defect  in  the  premises,  the 
-court  says  persons  who  occupy  by  permission  of 
the  tenant  or  as  members  of  his  family  cannot  be 
considered  as  occupying  by  invitation  of  the  land- 
lord, so  as  to  create  a  greater  liability  on  the  part 
of  the  landlord  to  them  than  to  the  tenant. 

In  Oolev.  McKey,  86  Wis.  SOO,  67  Am.  Rep.  286, 
which  was  the  case  of  an  injury  in  a  common  pas- 1 
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sageway,  the  court  says  the  rightful  subtenant, 
servant,  employee,  or  even  customer  of  the  lessee 
Is  in  the  same  condition  as  to  right  to  recover  for 
injuries  that  the  tenant  is,  because  he  enters  under 
the  same  title  and  hence  assumes  the  same  risks. 

In  Martin  v.  Richards,  166  Mass.  881,  in  which  the 
action  was  by  the  tenant,  his  wife,  and  the  admin- 
istrator of  his  deceased  child,  the  court  says  it  is 
agreed  that  the  same  disposition  is  to  be  made  of 
the  three  cases,  and  therefore  the  court  treats  the 
cases  as  an  action  by  the  tenant  alone. 

In  Minor  v.  Sharon,  112  Mass.  477, 27  Am.  Rep. 
122,  minor  children  of  the  tenant  sued  for  injuries 
caused  by  their  contracting  small  pox,  with  which 
the  tenement  was  infected  to  the  knowledge  of  the 
landlord,  but  which  fact  he  did  not  communicate 
to  the  tenant.  The  action  by  the  children  was 
tried  with  the  action  by  the  father  for  a  similar 
cause,  and  the  court  places  the  liability  on  the 
same  ground,  and  approves  a  finding  in  favor  of 
plaintiffs. 

In  GUI  V.  Middleton,  106  Mass.  477, 7  Am.  Rep.  648, 
although  the  injury  was  to  the  wife  of  the  tenant, 
the  husband  was  joined  as  plaintiff  in  the  action, 
and  the  court  treats  the  case  as  one  of  landlord 
and  tenant. 

Landlord  not  generally  liable. 

Invited  guests  of  a  tenant  must  seek  their  rem- 
edy against  him,  and  not  against  the  landlord,  for 
Injuries  caused  by  defective  repair  of  the  leased 
premises.    Marshall  v.  Heard,  60  Tex.  266. 

If  a  guest  enters  and  while  upon  the  premises  is 
injured  without  his  own  fault  by  some  defect  in 
the  premises  he  must  seek  his  damages  from  him 
whose  invitation  impliedly  assured  him  he  could 
enter  safely,  and  who  alone  is  responsible  for  the 
defect  which  caused  the  injury.  In  such  a  case  the 
guest  can  have  no  greater  claim  against  the  lessor 
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Ereo  as  to  jmMeDgen  and  neichbon,  the 
owner  of  a  building  is  answerable  for  the  dam- 
ages occasioned  by  its  rain  only  wliere  it  is 
caused  by  bis  neglect  to  repair  it,  or  when  it  is 
the  result  of  a  vice  in  its  original  construction. 

BvrUm  v.  Davis,  15  La.  Ann.  448;  Civ. 
Code,  art  2822. 

Even  a  subtenant  cannot  acquire  greater 
rights  than  the  tenant 

Talleu  V.  Alexander,  10  La.  Ann.  827;  Nor- 
ton V.  Ormtby,  1  Mart.  N.  8.  875. 

Any  person  entering  upon  the  premises  en- 
ters either  under  the  contract  of  lease,  or  as  a 
tr^ipasser. 

Upon  the  first  hypothesis,  the  riehU  of  such 
person  cannot  be  greater  than  those  of  the 
tenant.  Upon  the  second,  there  is  no  privity 
of  contract  between  the  person  entering  and 
the  owner  of  the  property,  and  if  the  person 
entering  be  injured,  he,  or  she,  must  look  to 
the  person  with  whom  he  or  she  had  an  implied 
contract  as  to  his  or  her  safety  as  a  guest. 

(/Connor  v.  Illinois  C.  R.Co.4A\jA,   Ann. 


The  tenant  cannot  recover  damages  bv 
'  "      '     "     1  to  make 


rea- 
son of  the  failure  of  the  landlord  to  make  re- 
pairs, when  the  rent  is  8ufl9cient  to  enable  the 
lessee  to  make  them,  because  in  such  a  case  the 
lessee  is  authorized  to  make  them  himself  and 
to  deduct  the  cost  from  the  rent 

Lewis  V.  Pepin,  38  La.  Ann.  1417;  Caldwell 
V.  8nou>,  8  La.  Ann.  892;  Pesant  v.  Heartt, 
22  La.  Aon.  292;  Diggsv.  Maury,  28  La.  Ann. 
59;  Larguier  v.  White,  29  La.  Ann.  156; 
Laurence  v.  Lelievre,  Manning's  Unreported 
Cases,  p.  11. 


Messrs,  Frmnk  E. 
Briee  for  appellee. 


Afb.^ 
RmiiioW  and  A.  G» 


Watklns,  J.,  delivered  the  opinion  of  the 
court: 

Flaintiif  seeks  to  recover  $10,000  damages 
of  the  defendant,  as  owner  of  the  house  at  the 
comer  of  Julia  and  St.  Charles  streets,  in  the 
city  of  New  Orleans,  it  being  at  the  time  oc- 
cupied as  a  residence  by  one  W.  H.  Burgesff 
as  his  tenant,  under  the  following  circum- 
stances, as  related  in  his  petition,  tiz.:  '*On 
the  16th  November,  1894,  Burgess  entertained 
a  party  of  friends  at  his  home.  They  had 
come  as  a  'surprise  party,'  and  were  welcomed 
by  Burgess  as  guests.  Among  them  was  the 
daughter  of  plaintiff,  and  she  was  made  wel- 
come by  the  host  and  his  wife.  A  little  after 
1  o'clock.  Miss  Virgie  McConnell  was  standing 
on  the  veranda  or  gallery  that  surrounded  the 
dwelling,  and  on  which  a  number  of  doors 
opened.  8he  had  stepped  upon  the  gallery  for 
the  purpose  of  enjoying  the  fresh  air,  as  the- 
evening  was  a  warm  one,  while  the  other 
young  ladies  were  putting  on  their  hats,  pre- 
paratory to  leaving.  While  she  was  standing 
on  this  gallery,  which  was  a  structure  extend- 
ing along  both  the  Julia  and  St.  Charles  street 
sides  of  the  house,  being  about  12  feet  wide, 
with  a  railing  encircling  it,  the  fire  bells  rang,, 
and  about  a  dozen  of  the  guests  came  out  to 
watch  the  fire  engine  pass.  The  engine  house 
was  nearly  opposite,  and  they  viewed  the  pre- 
parations of  the  firemen,  and  departure  of  the 
engine  out  Julia  street,  towards  the  woods. 
.    .    .    The  engine  had  scarcely  crossed  St. 


than  tbe  leasee  himself  and  the  members  of  his 
family  have.    McKeozle  v.  Cheetham,  88  Me.  548. 

Id  Jaffe  v.  Harteau.  56  N.  Y.  806, 15  Am.  Rep.  438, 
where  the  plaintiff,  wife  of  a  sublessee  of  the  prop- 
erty, was  Injured  by  an  explosion  of  a  water  holier 
on  the  property,^ the  court  held  the  landlord  not 
liable,  the  evidence  showinff  that  there  was  no  rea- 
son to  believe  that  the  owner  knew  of  the  unsafe 
condition  of  the  boiler.  Tbe  court  says  the  owner 
of  a  building  is  not,  in  the  absence  of  fraud  or  any 
agreement  to  that  effect,  liable  to  the  tenant  or 
others  lawfully  on  the  premises  by  his  authority 
for  their  condition,  or  bound  to  see  that  they  may 
be  safely  and  conveniently  used  for  the  purposes 
for  which  they  are  apparently  intended. 

Although  the  landlord  puts  fixtures  In  a  store  in 
an  unsafe  manner,  and  neglects  to  remedy  the  de- 
fect when  notified  of  it  by  the  tenant,  he  will  not 
be  liable  for  injuries  to  the  tenant's  customer 
caused  by  the  defect,  since  the  remedy  of  the  cus- 
tomer is  solely  against  the  one  who  invited  him 
Into  the  dangerous  place.  Burdick  v.  Cheadle,  ZO 
Ohio  St.  893,  a)  Am.  Bep.  767. 

The  owner  of  property  leased  for  business  pur- 
poses is  not,  in  tbe  absence  of  covenant  in  the 
lease,  bound  to  repair  the  premises,  and  therefore 
is  not  liable  to  the  employee  of  the  tenant  for  in- 
juries caused  by  defects  in  a  stairway  used  in  con- 
nection with  the  premises.  WlUson  v.  Treadwell, 
81  Cal.  58. 

Where  the  daughter  of  a  lessee  who  had  cov- 
enanted to  keep  the  premises  in  repair  was  injured 
by  the  falling  of  a  veranda,  tbe  court  held  that  she 
could  not  be  considered  a  stranger,  and  had  no 
right  of  action  against  the  lessor  fur  the  injury  so 
received.    Mehr  v.  McNab,  Zi  Ont.  Rep.  658. 

Defect  in  premises  when  let, 
A  landlord  who  lets  a  house  In  a  dangerous  state 
34  L.  R.  A. 


is  not  liable  to  his  tenant's  customers  or  guests  for 
accidents  happening  in  consequence  during  the 
term.  Bobbins  v.  Jones,  15  C.  B.  N.  S.  SSL  33  L.  J. 
C.  P.  N.  8.  1, 10  Jur.  N.  S.  238, 9  L.  T.  N.  S.  683,  li 
Week.  Rep.  248. 

In  Burchell  v.  Hlckisson,  60  L.  J.  Q.  B.  N.  S.  101^ 
plaintiff,  a  child  four  years  old,  went  with  his  sis- 
ter to  a  house  which  had  been  let  without  any 
agreement  as  to  repair,  and  fell  through  a  broken 
rail  at  the  top  of  a  fiight  of  steps  and  was  injured^ 
Tbe  court  does  not  discuss  the  question  of  liability 
as  between  defendant  and  the  tenant,  but  places 
Its  ruling  for  defendant  upon  the  ground  that  de- 
fendant never  invited  such  a  person  as  plaintlfl  to 
come  to  the  premises  without  an  attendant,  and  if 
he  had  an  attendant  there  was  no  concealed  dan- 
ger,  which  alone  would  render  defendant  lia- 
ble. 

In  Ten  Broeck  v.  Wells.  F.  &  Go.  47  Fed.  Rep.  690,. 
where  the  plaintiff,  a  guest  at  a  hotel,  received  an 
injury  by  falling  from  the  front  steps  because  of 
the  absence  of  a  railing,  and  sued  the  owner  of  the 
hotel,  who  had  leased  it  to  a  third  person,  the  court 
held  that  the  defect  being  patent  the  risk  was  as- 
sumed by  the  guest,  and  she  could  not  recover  for 
Injuries  caueed  by  it. 

Tbe  owner  of  a  building  leased  to  a  tenant  who 
occupies  it  is  not  liable  for  injuries  to  a  person  who 
is  injured  by  falling  down  an  embankment  while 
walking  from  the  street  to  tbe  house  for  the  pur- 
pose of  transacting  business  with  tbe  tenant,  al- 
though the  premises  were  in  that  condition  when 
they  were  leased.  Meilen  v.  Morrill,  126  Mass.  545, 
80  Am.  Rep.  605. 

The  landlord  is  not  liable  to  any  person  entering 
under  the  title  of  tbe  tenant  or  upon  the  premises- 
by  his  Invitation,  where  there  is  no  agreement  to 
repair  and  he  has  not  been  guilty  of  any  fraud  or 
concealment  as  to  the  safe  condition  of  the  prem- 
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Charles  street  before  the  section  of  the  gallery 
upon  -which  Miss  McConnell,  with  about  seven 
or  eight  other  guests,  was  standing,  suddenly 
gave  way  and  fell,  and  precipitated  her  and 
others  to  the  hard  flag  pavement  of  the  side- 
walk, a  distance  of  about  18  feet.  Two  others 
fell  on  top  of  her.  Her  right  leg  was  broken 
above  the  knee,  and  she  was  bruised  all  over 
the  body.  She  remained  six  weeks  in  bed  in 
the  Charity  Hospital,  suffering  excruciating 
pains  and  agony:  and  she  could  not  walk  with- 
out a  crutch  for  months  after  the  accident. 
After  healing,  her  injured  leg  was  found  to  be 
shorter  than  the  uninjured  one.  Dr.  Schmit- 
tie,  who  had  not  measured  the  extent  of  the 
shortening,  thought  it  was  between  i  to  i  Inch. 
Dr.  E.  J.  Graner,  who  made  a  critical  exam- 
ination, testified  that  it  was  about  i  inch. 
Both  physicians  concur  in  pronouncing  the  in- 
jury permanent,  and  that  Miss  McConnell  wiD 
be  a  cripple  for  life.  She  will  always  limp. 
The  cause  of  the  falling  of  the  ffallery  was 
fully  proved.  It  was  rotten  to  such  an  extent 
that  no  repairs  could  have  rendered  it  safe. 
The  inspector  of  public  buildings  of  the  city 
of  I  New  Orleans,  Mr.  Peeler,  made  an  exam- 
ination of  that  portion  of  the  structure  that 
did  not  give  away,  and  ordered  it  torn  down, 
as  dangerous  to  human  life." 

Admitting  his  ownership  of  the  premises  in 
question  and  the  lease  of  Burgess,  the  defend- 
ant, for  answer,  avers  that  it  was  rented  for 
the  uses  and  purposes  of  a  residence,  and  was 
in 'thoroughly  good  condition  at  the  time  the 
accident  happened,  and  that  it  was  amply  safe 
for  its  usual,  ordinary,  and  contemplated  pur- 


poses; that  there  was  no  defect  in  said  gallery 
which  was  apparent  to  an  observer,  and  that 
he  had  effected  all  the  repairs  which  were 
necessary  a  short  time  before  the  accident,  and. 
if  any  further  repairs  were  desired,  it  was  the 
duty  of  the  tenant  to  have  notified  him  to 
make  same,  and.  in  default  of  his  so  doine,  to 
have  made  same,  and  deducted  the  cost  from 
the  amount  of  rent  due  or  to  become  due.  He 
denies  that  plaintiiTs  daughter  went  on  the 
premises  with  the  knowledge  or  consent  of 
himself,  or  even  with  the  request  or  at  invita- 
tion of  his  tenant.  He  avers  that  his  tenant 
possessed  and  used  the  gallery  daily,  and,  had 
same  been  in  the  dangerous  condition  it  is  rep- 
resented to  have  been,  it  would  have  been  the 
duty  of  the  tenant  to  have  warned  the  young 
people  composing  the  surprise  party  of  the 
danger  there  was  of  crowding  thereon,  as  they 
are  admitted  to  have  done;  that  the  proximate 
cause  of  the  accident  and  of  the  injury  which 
was  infiicted  upon  plaintiff's  daughter  was  the 
sudden  rushing  of  the  dozen  of  young  ladies 
out  upon  the  gallery  simultaneously,  same  not 
having  underneath  any  proper  and  suitable 
support,  as  is  usual  when  it  is  expected  to  be 
resorted  to  by  an  unusual  assembly  of  persons.' 
As  matter  of  law  it  was  contended  by  the  de- 
fendant's counsel :  That  the  precept  of  our 
Code  which  provides  that  the  owner  of  a  build- 
ing is  answerable  for  the  damage  occasioned 
by  its  ruin,  when  this  is  caused  by  neglect  to 
repair  it  (Rev.  Civil  Code,  §  2822),  applies  only 
to  passers-by  upon  the  public  highway  and  to 
neighbors,  and  not  to  persons  voluntarily  en- 
tering upon  private  premises,  and  there  suffer- 


ises,  and  the  defects  In  the  premises  are  obvious. 
Harpel  v.  Fall  (Minn.)  66  N.  W.  918. 

A  landlord  Is  not  liable  for  Injuries  caused  by  a 
fall  of  a  child  of  a  subtenant  by  reason  of  the  ab- 
sence of  a  fence  between  the  property  and  the  street 
when  the  fence  was  removed  before  the  befrinning- 
of  the  term  durioR  which  therinjury  occurred.  Pe- 
terson V.  Smart,  TO  Mo.  34. 

Tn  Moynihan  v.  Allyn.  UB  Mass.  2TO.  which  was  a 
case  of  an  injury  on  a  platform  used  in  common  by 
all  the  occupants  of  a  tenement  building,  the  court 
refused  to  permit  a  recovery  on  the  grround  that 
the  defect  was  patent  and  in  the  same  condition 
when  the  lease  was  made,  and  that  it  was  the  duty 
of  the  tenant  to  provide  against  injuries  upon  it. 

The  owner  of  a  buildinj?  is  not  liable  for  injuries 
to  a  child  of  his  tenant  which  were  caused  by  its  at- 
tempted use  of  a  fire  escape  as  a  balcony.  McAl- 
pin  V.  Powell,  TO  N.  Y.  126,  86  Am.  Rep.  655. 

But  in  the  trial  court  there  had  been  a  recovery 
by  plaintiff  upon  the  grround  that  the  flre  escape 
was  requhred  by  statute,  and  therefore  the  landlord 
was  liable  for  not  providingr  a  safe  one.  McAlpin 
V.  Powell,  1  Abb.  N.  C.  4S7. 

A  child  injured  by  fallingr  from  a  window  upon  a 
roof  and  through  an  unprotected  skylight  therein 
cannot  recover  therefor  against  the  landlord,  al- 
though the  landlord  owed  the  duty  of  maintaining 
the  roof  tn  a  safe  condition  for  the  tenant  to  hang 
clothes  over.    Miller  v.  Woodhead,  104  N.  Y.  471. 

A  landlord  is  not  liable  for  the  death  of  a  child  of 
a  visitor  of  his  tenant  who  is  drowned  in  an  open 
hole  58  feet  from  the  rear  of  the  dwelling  house, 
which  was  dug  at  tenant's  request.  Moore  v.  Lo- 
gan Iron  ft  S.  Co.  (Pa.)  4  Gent.  Rep.  606. 

The  owner  of  an  hotel  is  not  liable  for  injuries  to 
a  guest  by  reason  of  defects  in  the  walk  or  plat- 
form f  ormin  g  the  approach  to  the  building.    Texas 
ft  P.  R,  Co.  V.  Mangum,  68  Tex.  848. 
84  L.  R  A. 


The  owner  of  an  hotel  is  not  liable  to  a  guest  for 
the  fall  of  an  awning  known  to  be  unsafe,  unless 
he  is  bound  by  the  lease  to  keep  the  awning  in  re- 
pair. Fellows  V.  Oilbuber,  8Z  Wis.  689, 17  L.  R.  A. 
677. 

A  landlord  is  not  liable  to  a  servant  of  his  tenant 
for  injuries  occasioned  by  a  dangerous  condition  of 
the  premises  existing  at  the  time  of  the  lease,  al- 
though he  subsequently  promises  without  a  new 
consideration  to  repair  the  premises,  if  there  Is  no 
covenant  to  repair  in  the  lease.  Perez  v.  Rabaud, 
76  Tex.  191,  7  L.R.  A.  680. 

In  Lower  Canada  the  landlord  is  bound  todeliver 
his  premises  to  the  tenant  in  good  repair,  and  the 
owner  of  property  is  liable  for  injuries  caused  by 
its  ruin  through  want  of  repair,  and  the  wife  of  a 
tenant  may  recover  for  injuries  caused  to  her  soon 
after  taking  possession  by  the  giving  way  of  a  por. 
tion  of  the  building  through  want  of  repair.  Sim- 
mons V.  Elliott,  Mont.  L.  R.  6  S.  C.  188. 

There  is  a  case  in  one  of  the  lower  courts  of  New 
York  which  seems  to  be  out  of  harmony  with  the 
line  of  authorities  upon  this  question. 

The  child  of  a  tenant  may  recover  for  injuries 
received  by  the  falling  upon  it,  in  the  yard,  of  a 
large  stone  which  had  been  left  standing  perpen- 
dicularly against  the  fence  in  such  a  way  as  to  be 
a  trap  for  children,  if  it  was  there  when  the  prem- 
ises were  leased.     Schmidt  v.  Cook,  18  Misc.  449. 

If  the  stone  was  in  the  condition  described,  the 
defect  would  certainly  be  patent,  and  the  tenant 
and  consequently  his  child  would  assume  the  risk. 

'  Effect  of  eonceaJment  by  Icmdlord, 

If  the  landlord  is  guilty  of  anything  like  bad 
faith,  so  that  he  leases  the  premises  with  a  con- 
cealed defect  upon  them,  he  will  be  liable  for  the 
injuries  caused  by  such  defect.  What  will  render 
him  guilty  of  bad  faith  has  not  been  fully  deter- 
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inir  aD  injury.  That  a  person  who  thus  enters 
the  premises  of  another  by  the  permission  of 
the  tenant  Is,  with  respect  to  the  owner,  a  mere 
licensee,  and  sustains  a  relation  to  him  some- 
what like  that  of  a  subtenant,  and  can  acquire 
no  ureater  rights  than  the  principal  lessee;  and 
if  he  enters  without  permission  of  the  lessee, 
be  is  a  trespasser,  without  any  privity  of  con- 
tract with  respect  to  the  owner,  through  the 
medium  of  the  lease.  That  a  tenant  cannot 
recover  damaires  of  the  landlord  by  reason  of 
his  failure  to~make  repairs,  when  the  arrear- 
ages of  rent  are  sufficient  to  enable  the  lessee 
to  make  them  in  case  of  the  lessor's  failure  to 
make  same  after  he  has  received  due  notiflcar 
tion  of  the  necessity  of  same  being  made.  And 
he  avers  that  at  the  time  of  the  happening  of 
the  accident  the  tenant  was  in  arrears  a  suffi- 
cient amount  to  have  defrayed  the  cost  of  the 
necessary  repairs. 

On  the  trial  there  was  judgment  for  $2,500 
against  the  defendant,  predicated  upon  the  ver- 
dict of  a  jury,  from  which  he  has  appealed; 
and  in  this  court  plaintiff  has  demanded  that 
this  allowance  be  increased  to  $5,000. 

The  proof  at  the  trial  substantially  conforms 
to  the  foregoing  statements  pro  et  can.  It 
shows:  That  shortly  after  he  rented  the  prem- 
ises to  Burgess  the  defendant  sent  carpenters 
to  the  leased  premises,  with  instructions  to 
place  it  in  good  order,  and  that  materials  were 
ordered  and  delivered  for  that  purpose,  and 
used  by  the  carpenters.  That  all  the  repairs 
necessary  were  voluntarily  made  by  the  de- 
fendant, and  that  no  demand  was  subsequently 
made  by  the  tenant  for  additional  repairs. 


That  at  the  time  of  the  accident  the  tenant  was 
in  default  in  making  payment  of  his  rent,  and 
was  subsequently  notiQed  to  vacate  the  leased 
premises  on  account  of  his  nonpayment  of  rent. 
That  the  gallery  was  not  in  a  condition  to 
stand  this  unusual  strain  is  not  denied,  but,  on 
the  contrary,  was  generally  known  among  the 
guests;  and  that  during  the  course  of  the  even> 
fng  that  the  accident  happened  the  visitors 
were  warned  and  admonished  to  desist  from 
dancing,  as  the  gallery  would  not  stand  the 
strain  it  would  produce.    That,  notwithstand- 

athat  warning,  the  guests  rushed  out  on  the 
lery  when  the  fire  bell  rang,  causing  it  to 
give  way  and  fall  beneath  their  accumulated 
weight,  causing  the  injury  complained  of  to 
the  plaintiff's  daughter.     Plaintiff*s  counsel 

{rats  his  client's  right  of  recovery  upon  the  fol- 
owing  provision  of  our  Code,  tig. :  *  'The  owner 
of  a  building  is  answerable  for  the  damage  oc- 
casioned by  its  ruin,  when  this  is  caused  by 
neglect  to  repair  it.  or  when  it  is  the  result  of 
a  vice  in  its  original  construction . "  Rev.  Ci  vil 
Code,  §  2822.  And  the  further  provision,  viz.  : 
"Every  person  is  responsible  for  the  damage 
he  occasions,  not  merely  by  his  act,  but  by  his 
negligence,  his  imprudence,  or  his  want  of 
skfil."  Id.  §  2316.  These  provisions  of  the 
Code  treat  of  offenses  and  quasi  offenses  to- 
wards the  general  public,  and  they  impose  upon 
the  owner  of  a  building  the  general  duty  of 
keeping  it  in  such  a  state  of  repair  and  preser- 
vation that  it  will  not  occasion  damage  to  any- 
one; and,  in  case  of  his  failure  so  to  do,  they 
declare  that  he  is  answerable  in  damages  to  one 
who  shall  suffer  injury  in  consequence  of  his 


mined.  Of  course  If  be  knows  of  the  ooncealed  de- 
f ect,aDd  fails  to  make  It  known  to  tbe  tenant,  he  will 
be  ffuilty  of  bad  faith.  Tbe  point  which  Is  not  set- 
tled is  whether  or  not  the  landlord  owes  anyfactive 
duty  to  search  for  concealed  defects.  The  idea 
that  he  owes  such  duty  seems  to  have  arisen  very 
recently,  and  very  little  discussion  of  the  nmtter 
is  found  in  the  reports.  If  such  duty  is  found  to 
exist,  then  It  logically  follows  that  if  he  fails  to  give 
the  property  such  examination  as  a  landlord  should 
ffive  his  property  before  renting  it  for  the  use  to 
which  he  knows  the  tenant  will  apply  it,  and  such 
examination  would  have  disclosed  the  defect,  he 
will  be  irullty  of  actionable  nesrliffence.  This  Is  tbe 
rule  of  reasonable  care  and  dillgrenoe  which  is  ap- 
plied in  STKNBBBa  V.  Wnjtiooz.  But  the  adoption 
of  that  rule  immediately  raises  the  further  ques- 
tion whether  the  care  required  of  the  landlord  for 
the  discovery  of  defects  is  greater  than  that  re- 
quired of  the  tenant.  SrsiniBBO  v.  WiLiiCOZ  im- 
plies that  it  is,  and  is  apparently  supported  by 
statements  in  some  of  the  cases.  But  the  old  cases 
applied  the  rule  of  caveat  emptor  to  the  tenant,  and 
the  most  that  can  be  said  is  that  tbe  doctrine  that 
the  landlord  has  the  duty  to  search  for  concealed 
defects  is  a  new  one,  recently  broached,  and  has 
not  yet  received  consideration  enough  by  the 
courts,  at  least  in  cases  involvlnir  liability  to  ten- 
ant's ffuests  or  servants  to  indicate  what  rule  wiU  be 
adopted.  See  note  to  Hines  v.  Willcox,  post,  — . 

If  the  premises  contain  a  hidden  defect  which  by 
reason  of  its  location  is  likely  to  cause  injury,  and 
the  landlord  knows  of  the  defect  but  falls  to  notify 
the  tenant  of  it,  the  landlord  will  be  liable  for  in- 
juries to  the  tenant's  child  which  are  caused  by  rea- 
son of  its  presence.  Coke  v.  Outkese,  80  Ky.  606, 44 
Am.  Bep.  490. 

If  the  owner  of  an  hotel  places  therein  a  chande- 
lier which  is  hung  so  insecurely  as  to  be  in  danger 
d4L.R.  A. 


of  faliinff,  but  which  defect  is  not  patent,  be  will 
be  liable  for  injuries  to  a  servant  of  the  lessee  who 
Is  injured  by  the  fSlL  Belchenbacher  v.  Fahmeyer, 
8  111.  App.  217. 

A  railroad  company  over  whose  tracks  another 
company  by  virtue  of  a  contract  runs  its  trains,  is 
liable  in  tort  to  the  latter's  brakeman,  who,  while 
in  the  due  performance  of  his  duty  on  tbe  employ- 
er's train,  receives  a  personal  Injury  solely  by  rea- 
son of  the  neirllicent  construction  of  tbe  owner's 
station  house.  The  court  says  it  is  settled  law  that 
when  the  owner  lets  premises  which  are  in  a  condi- 
tion which  is  unsafe  for  the  avowed  purpose  for 
which  they  are  let,  or  with  a  nuisance  upon  them 
when  let,  and  receives  rent  therefor,  be  is  liable, 
whether  in  or  out  of  possession,  for  the  in- 
juries which  result  from  their  insecurity  to  persons 
lawfully  upon  them.  Nu«ent  v.  Boston,  C.  A;  M.  B. 
Co.  80  Me.  63. 

That  statement  of  settled  law  is  true  only  wben 
applied  to  o;ie  of  the  exceptions  to  the  rule,  and 
cannot  be  accepted  as  an  accurate  statement  of  tbe 
general  liability  of  the  landlord  to  tbe  tenants, 
guests,  or  servants. 

A  landlord  is  not  liable  for  injuries  to  a  visitor  of 
bis  tenant  which  are  caused  by  a  defect  in  the 
premises  at  the  time  ttiey  were  leased,  unless  be 
knew,  or  by  reasonable  diligence  might  have 
known,  of  their  dangerous  condition,  fiorman  v. 
Sandgren,  97  IlL  App.  160. 

A  landlord  is  not  liable  to  an  employee  of  bis 
lessee  tor  illness  caused  by  defective  plumbing 
where  he  is  not  charged  with  fraud  or  deceit,  or 
with  any  more  knowledge  of  tbe  defects  that  the 
lessee  had.  Angevioe  v.  Knox-€k>odrich  (Cal.)  18 
L.B.A.aB4. 

A  landlord  Is  not  liable  to  the  employee  of  a  ten- 
ant for  injuries  caused  by  an  explosion  of  gas  in 
adjoining  property  owned  by  him  by  reason  of  de- 


1896. 


McCONNBLL  y.  LSHLET. 


618 


neglect,  imprudence,  or  want  of  skill.  Bat 
counsel  for  the  defendant  contend  that  the 
article  first  cited  must  be  construed  in  connec- 
tion with  the  provisions  of  article  670,  which 
are  as  follows,  vig.:  "Everyone  is  bound  to 
keep  his  buildings  in  repair,  so  that  neither 
their  fall,  nor  that  of  any  part  of  the  materials 
composing  them,  may  injure  the  neighbora  or 
pasiengers,  under  the  penalty  of  all  losses  aod 
damages,  which  may  result  from  the  neglect 
of  the  owner  in  that  respect"  (Our  italics.) 
These  articles  have  been  frequently  construed 
by  this  court,  but  kin  no  case  of  which 
we  are  aware  have  they  been  applied  to  a 
case  circumstanced  as  this  case  is.  They 
have  been  construed  as  applying  to  per- 
sons  injured  while  walking  along  the  street. 
Hatoe  V.  New  Orleans,  13  La.  Ann.  ^1;  Barnes 
v.  Beirne,  38  La.  Ann.  280;  Tueker  v.  111%- 
nais  C,  R,  Co.  42  Iol  Ann.  114.  And  they 
have  been  applied  to  persons  occupying  an 
adjoining  building,  who  nave  sustained  injuries 
by  reason  of  another  building  falling  against 
and  demolishing  it.  Knoop  v.  Alter,  47  Ija. 
Ann.  570;  8t^)pe  v.  Alter,  48  La.  Ann.  868. 
These  are  obvious  and  necessary  safeguards  the 
law  has  provided  for  the  denizens  of  towns  and 
cities,  to  whom  old  and  dilapidated  or  badly 
designed  and  constructed  buildings  are  a  con- 
stant menace  while  attending  to  the  ordinary 
and  every-day  concerns  of  life.  But  it  is  not 
readily  perceivable  upon  what  principle  of  duty 
or  equity  these  precepts  of  the  Code  are  to  tie 
extended  to  the  accidental  occupants  of  a  house, 
having  no  contractual  relations  with  either  the 
proprietor  or  his  tenant.    But  it  must  be  ob- 


served that  the  articles  cited  do  not  rest  upon 
contractual  relations  at  all,  but  the  liability  of 
the  owner  arises  ex  delicto  alone.  He  is  held 
liable  because  he  is  deemed  guilty  of  a  fault  in 
not  keeping  his  building  in  such  a  safe  condi- 
tion as  it  will  not  do  any  member  of  the 
public  an  injury.  It  is  the  thing  which  offends, 
and  the  owner  suffers  the  consequences  of  the 
offense.  The  imposition  of  the  penalty  results 
from  the  idea  that  the  faulty  or  defective 
building  is  an  invasion  of  the  security  that 
municipal  government  guarantees  to  the  citizen 
or  wayfarer  in  the  public  thoroughfare  of  the 
city.  This  reason  and  spirit  of  this  rule  does 
not  seem  to  apply  to  the  person  who  seeks 
admission  to  the  premises,  or  who  goes  there 
upon  the  invitation  of  the  owner  or  tenant, 
either  on  business  or  pleasure;  for  in  such  case 
the  ordinary  rules  of  trespass  or  contract  would 
apply.  Visitors  are,  in  a  certain  sense,  mem- 
bers of  the  family.  Looking  at  the  evidence 
as  we  have  related  it,  it  is  manifest  that,  if  the 
members  of  the  surprise  party  had  passed  along 
the  banquette  underneath  the  gallery  of  de- 
fendant's house,  and  had  not  entered  the 
building  at  all,  it  would  not  have  fallen,  and 
plaintiff's  daughter  would  have  suffered  no 
mjury:  consequently,  we  must  look  to  some 
different  principle  of  law  on  which,  if  at  all. 
the  defendant  can  be  held  bound.  In  our 
opinion,  the  guests  of  the  tenant  have  no  claim 
against  the  landlord  for  damages  they  have 
sustained  while  on  the  premises.  The  guests 
of  the  tenant  are  not  guests  of  the  landlord. 
During  the  term  of  the  lease  the  owner  may 
be  said  to  have,  for  a  consideration,  parted  witn 


feots  io  gas  flttingB  put  In  by  a  former  tenant, 
where  there  Is  nothing  to  show  that  the  latter  was 
guilty  of  negligence  in  having  the  work  done,  or 
that  the  landlord  knew  that  there  were  defects  In 
the  fittings.    Met^rer  v.  Schultz  (Ind.  App.)  43  N* 

In  Gwlnnell  v.  Bamer,  L.  B.  10  C.  P.  668, 32  L.  T.  N. 
8. 886,  a  person  went  up  to  the  window  of  a  leased 
building  for  the  purpose  of  converging  with  an- 
other person  In  the  room,  and  In  so  doing  stepped 
upon  a  grating  which  gave  away,  and  be  was  In- 
jured. It  did  not  appear  that  the  landlord  knew  of 
the  unsafe  condition  of  the  grating  and  the  lease 
contained  a  covenant  binding  the  tenant  to  repair. 
The  court  held  that  the  owner  was  not  liable  for 
the  injury. 

One  branch  of  the  question  of  the  landlord's  bad 
faith  is  the  construction  of  a  building  which  is  not 
sulflclent  for  the  use  to  which  it  is  put. 

The  owner  of  a  storehouse  which  was  erected  un- 
der his  own  superintendence  to  lease  to  the  United 
States  go-vemment  is  liable  to  a  person  whose 
goods  are  destroyed  by  the  falling  of  the  building 
in  consequence  of  its  InsuflQciency  for  the  purpose 
for  which  it  was  erected.  Carson  v.  Godley,  26  Pa. 
311,  W  Am.  Dec.  404. 

That  case  followed  the  principle  of  Gk>dley  v. 
Hagerty,  20  Pa.  387, 59  Am.  Dec.  781,  which  was  the 
case  of  the  fall  of  a  building  used  for  a  government 
storehouse  and  the  injury  of  a  laborer  at  the  time 
rightfully  upon  the  property. 

But  In  the  latter  case  It  appeared  that  the  owner 
built  loosely,  carelessly,  unsklU fully,  and  negli- 
gently, at  the  same  time  knowing  that  the  building 
was  to  be  used  as  a  government  storehouse  which 
would  require  a  well-constructed  building.  Of 
course  such  conduct  made  him  guilty  of  bad  faith. 
Effect  of  duty  to  repair. 

The  agents  of  a  foreign  owner  having  full  charge 
of  a  building  which  they  hold  for  rent,  who  lease  it 
34  L.  R.A. 


with  a  heavy  door  on  It  in  a  dangerous  condition 
at  the  same  time,  promising  to  put  It  in  a  safe  con- 
dition, will  be  liable  to  a  person  who  goes  there  to 
deliyer  goods  to  the  tenant,  and  who  is  Injures)  by 
the  falling  of  the  door.  Baird  y.  Shipman,  38  III. 
App.  608. 

If  the  landlord  has  agreed  to  keep  the  premises 
in  repair,  and  after  notice  neglects  to  do  so,  he  will 
be  liable  to  an  employee  of  the  tenant,  who  is  in- 
jured by  the  defect.  White  v.  Sprague,  9  N.  Y.  8. 
B.220. 

The  owner  of  a  wharf  which  Is  let  under  the 
agreement  that  the  owner  will  make  the  necessary 
repairs  will  be  liable  to  a  person  who  goes  upon 
the  wharf  for  the  purpose  of  delivering  goods  on 
board  a  vessel  loading  at  the  wharf  who  is  injured 
by  falling  into  a  hole  in  the  planking  which  is 
caused  by  decay  and  has  existed  for  some  time. 
Campbell  V.  Portland  Sugar  Co.  62  Me.  662, 16  Am. 
Bep.  506. 

In  case  a  tenant  sublets  a  portion  of  the  prem- 
ises, and  the  goods  of  the  subtenant  are  Injured  by 
the  falling  of  the  walls,  he  cannot  recover  of  the 
landlord  for  the  injury  unless  the  landlord  had  no- 
tice or  knowledge  of  the  subletting,  since  he  was 
under  no  obligation  to  keep  the  premises  In  repair 
for  the  subtenant.  Donaldson  v. Wilson,60  Mich.  86. 

(Jnder  the  Georgia  Code  the  landlord  has  the 
duty  of  maintaining  the  premises  In  repair,  and  if 
he  permits  steps  leading  to  a  rented  storehouse,  and 
which  also  lead  to  his  own  storehouse,  to  get 
out  of  repair  to  the  injury  of  one  who  goes  to 
the  storehouse  to  transact  business  with  the  tenant, 
he  wiU  be  liable  therefor.  Artsher  v.  Blalock,  97 
Qa.719. 

If  the  landlord  has  not  been  notified  by  the  ten- 
ant to  repair  he  cannot  be  held  liable  for  injuries 
to  a  guest  of  the  tenant  which  were  caused  by  the 
defective  condition  of  the  premises.  Ploen  v.  Staff, 
9  Mo.  App.  809. 


•fU 


LouuH-k^A  ^frernDtM.  Cocbtl 


3ia  -ecern^ft  if  -iu?  r:;z!it  if  iwTursma.  If  iie 
vn^fu  )e  j*^f«:fu  >f  uiiiatttrv  jt  us  yif«?f. 
'31*-?'  aji.v*»  'ii*»ir  rRmmac  ucmi&c  lun  Tt-rfiii- 
ul"  inn  inr  unuiw*^  '^it  iwrwr  ir  'ne  im'iaiiu^ 
In  -u»a.  Taae  .t  -a  lie  lirrr  jf  arR-ne  i«!c^anr 
.jw.t*  ji-  xTe«,  init  3j:r  -ji;  niry  uit»  jwrua:  if 

•ap  .-pr-,nrs**  ,c  m  nTir»»ft  Tmry  I±  in.  piam- 
TiiT*  -:i#*fr7  I  Drrwin.  ip«  n  ni'-Tacirn  if  m 
•pannf.  *tiniii«i  -sirtT  inj  ;ia  um  nliipiflaoid 
'-jiiii  iiU'S,  inii  fli:ff*r  nxTirj.  imi  -ae  i^ner 
W'ju^il  1^  rF!M)«  »L-iaie.  '.ae  rr.Oise'iiieni^^^*  Tr.:iial 
ii«  iLrtisrrniiiJ  **)  -amiioiTii*:  fr.rTraa  riii^it  lifun 
V-  ifAse  nr"n*?r^  imier'sie  T:n'*inifffani'*f*.  um 
sucf  "lie  nsft  t  <fEf«mir  "aiiiiaanitt  if  ii  liars 
m  i;im:u£ps  f  ^r  "ae  Ttr^te^wieg  ir  imomieate 
'if  enanut  in  'aeir  nuinr**  43  aia^e.  **  Ji  nyrfanr 
cas*#^.  ^me  'x-rtinir  repnirs:.  'ae  ■-.'st  if  wojca 
ae  ''niuil  jave  .artLT  r»imniiEse*i  ainueif  fmoi 
rtu*  •UTPanui'^  'Zt  r>*ar  tn  ai»  inmis.  W"-*  ir* 
f  1.1-  T':iiT'jii;:f!fl  'hat  "ie  ir^i!irt  if  "Lie  -I::*!* 
*1Q  vjui^a  ptainniFi  :ri»iai*ei  rety  w«e  aev^r 
imeniieri  '41  jn^era  '^i>  iinil  if  x  a«e.  inii  laii? 
Ternnift^  mi'.ni  -iVTiieac  waen  we  'Jii**  mai  rntt- 
4irtenr.na  -ae  ir^ine  f  ■±e«l.:iie  wau:a  ^^iinse* 
f«-ir  *ae  lef-niianr  has  acel  -jb  bem^r  ;  *  pn." 
titi'^^.i.  CoiinsfeL  has  mIsq  Kiiarpti  itt  u: 
^ev«*m  oennenL  x omnia  .aw  -uuaunnes.  '3iie 
we  pr-»-er  v.  rest  oiir  •iet!:a?ii:n  ipon  uie  prm^ 


TDies  if  inr  iwn  smues.  Boi  if.  oa  tbe 
jiaer  aand.  'He  sfsnoes  •!£  :ii£  jurprac  parcr 

w«n5  imn^-TfeL  uui  ~o  le  Tmne^i  jdH  ctxHid- 
•7)^1  »  TP-yomm^^.  ir  oufe  liDemKS^  eke 
itaincTT*  lEL.*^  rptr-jinae  3insc  ie  leiiziiiC  the 
leraon  ly  watise  "acu  lennisBon  "^ef  wa^e  130 
ae  3remiaie9L  '»u.tar  t.   ~i.uHit  C~  R.  Ok 

.«  r.  -i  >:-*.  ^  Lt  Aan.  JinL  Biis.  m  any 
-^vvsic  -tus  'f TTitsit!?  -snsnti!}  lur  wif"«*«  ihafi  die 
rerVniTant.  itf  iwaer  jf  'ae  imliiin^.  has  exoa- 
-icaicti  a;nii*nf  "Vjoi  iaiiilirr  )f  "««**f"^'f  lil  aie 
r^aaus  waioa  je  japc«-?!e*i  iq  aa^we  been  neces- 
mrj  to  -sie  ^r-^nr  ma  stcnr^rr  if  -sie  brnltiiax-: 
irnL  :f  M17  fau.:  "Jiere  w»  m.  ais  part,  the 
-eaant  inii  ois  z'le^tt  -sncnnnie*!  fn  ume  de- 
xree  u  ■:ae  *i:t*'.iiea£  iy  auc  -ie^isscnir  from 
r-iwiinir  mc  amin  uie  jiixtrv  ja  :aey  lai.  after 
iiavaji.  H!en  wamed  lacuoisC  uie  •xan^er  of 
lanina:;    in  X.     A  'aae  :<jr  iamafss  b  not 

T|rMt**   JUL 

Ir  IS  "ais»f>:re  Trisoi  inii  ietsRed  :2ias  the 
7iil;raienc  iDcea.e«t  irim  le  inniuleii  and  r«f- 
■*■-««,  in»t  n:  "f  rir-aer  irienwi  inii  <iei:reed 
-jiar  lae  •ztdmn^*  iemaatia  oe  re^ecieti.  at  liis 
•:«j2>cs  31  :«.ca  ctiurts. 

Bdfleann:r  ienieti  S-jv^mbex  16^  l^HWL 


The  '•vwner-Tf  «a  hmei  »  :irT  Jtmbkt  m  'te  foesc  -if 
^aie  .p.^-iTi!  ft  .r  :n;ur!«»  .auiswi  iy  a  fiul  nn)  in  •iiemb- 

a:Cif^ntfti  ae  lart  nrr«»e^  r;.^  3ia«ce  r^oair^  J*  rxB  ismt 
BTi  ni.rwv^  if  -ne  'tefeiT  mil  t  wa»  j*^r  *tt«'wii  rij 
hav**  •*T:'»r«»ft   mv  .emrra  iC  "Trne.     fi  iLouiDSRa    v. 

Vaerp  -lu*  oremieeii  w»qr»  lot  our  'f  r^oair  wtem 
taey  ▼•*«?«»  ji>ifee«!ft.  lotl  ^ae  -wner  suKie  a»  -wv^Hiaiic 
r*:  r»na:r.  *aie  mer^  fta!*-  cnac  m  ^rm*  ti  .t  'ae  ■"»at- 
«rte  -»  »^  Hh^iun^  ,nt  t  r»T:«*r  Aail  fi^ii  n  a  «rv^nt 
af  liie  -r'nanr.  wiii  ir.r  jfT'sn*  um  a  rurtc  >f  ict:.«:a 
aaaiiwc  'he  •■kwTi*r  of  -he  *;i;ii«iinir  for  tne  •njurrna^ 
5eti»r,n  t.  Ljv*njr«-,i  3r»w*<rv  «V.  L.  R.  2  •'.  P.  D-v- 

-lU-  iH  L  J.  r.  p.  .^.  *  ^^>  s  w-ek.  Seo.  -«r:. 

The  'tm^trT  ',t  ATji  whicn  »  lewi^i  t  .r  a  »iaitier 
-•hefl  uui  h  w%^  iDOiir^eaaac  ^i  :c  »  !3»-i:  arie  f  jr 
«i  .n.urv  V*  i  'Miwrr.mer  ot  Me  leseee  ^v  reittN>a  ?f 
a  -ier^Hit  :n  -rlie  wv?.    A-.ti*  rz  r  Jteftsoa.  **  3fe.  Ml. 

fa  'heAftiieace  of  ^.vt»naac  by  tae  nn«il.  rl  r  j  re- 
pair, Te  J*  a«>r  .labie  t,  a  »naat  of  "Ae  jea>e«  ;-:r 
inu*r!#»*  reeet-x^tl  -y  rp:tfv>ri  if  the  prpnuees  N»«.*i'ni- 
ina-  '.as  of  r^pa.-r.    ♦yBaneo  v.  ra^w*^!.  10  Bart).  *UT. 

A  .:n.*jl  '-.^  a  '•^canc  t^anrr  r«»c*-v»»r  :<:-r  aijur^es 
fa..«H^  OT  'he  iTiTinx  wny  of  a  -tluihit  i.-.cir  a  ptajsa 
wmott  Q«*rt  :v*ea  ct^n!»rr^3«'r«»*f  f-^r  han^nir  out 
ciocnpi*.  If  ir  wm  in  fgc/cA  c».c*iTroa  wtien  tlae  lease 
waa  Tutrle  inrt  had  he*n  to  che  knowledge  .>f  the 
»Tuint  am»1  ja.iy  dftrAjzxuf  inxzL  :ts  ci:Mi'ii!n»-.a  bad 
Hart  '^.•Hn/ooe  lac^i^n^os.  Flyiia  t.  Hactocu  43  How. 
Pr-  5«. 

If  "ihe  lanrf.ort  iiae  paid  the  ceoacc  c*^  repair  :he 
def/^TT^  rh**  .arnl..-  rd  wlI.  G»->t  be  l:abie  t- >  a  v.stor  of 
toe  'enan'  'n  j!:f«»fl  oy  reas^^ii  of  cue  «lef et.-t.  Scenrer 
».  V>in  -u-ien,  2»  X.  T.  7*.  R.  «:. 

The  AntJ.«  ri  wnr,  ba»  i«*a0e«l  pr^fnises  to  an  sth- 
lenr  i«w--riiitjr,n  w  noc  laibie  for  inj'irres  to  a  rastor 
by  f-»..:r.flr««a.rL«i:ajrtaflB  door  ap<M]  «l:Dpm?  on  a 
waiit  nei'w'wn  che  hath  n>>in  and  the  dr*>ssng 
mr.m.  «.'h«-/urt  rhe  d«oor  i§  o^edie»  y  <candi!ijr  in 
the  D«-«wureway.  where  it  do*s  not  appear  that  it 
wa«  rhere  when  the  pn-nii?es  were  iease^L  Heath 
T,  M*rfr',r^,«i*An  Bxh  Mtioa  rr„  ^  y.  T.  S.  R.  -5*. 

The  owner  of  a  miL  »  not  liable  to  an  empi'^yee 
of  r>^  tenanf  f'^rr  mjunea  oaa;>^  by  defects  in  the 
■^fnf.fTj  ;n  the  m.ii-    Johnrioo  t.  Tjojom  Cedar 
m^^er  Co.  3  Wash.  rfS. 
L.  R.  A. 


A  AOiilocn  a»  iin-  tabte  "at  a  v^^mir  -it  his  »  aaiit 
!>ir  m  njUTT  re«uinnir  tr»ini  rae  ,:t}iida:£i}a  of  cka 
jremipeg  -auseti  ''^  ::ne  sraaoc'^  >jwa  act.    Eyre  r. 

r'  -ae  i«!C  :f  zme  rvnan?  -na*?*  ttK  phlumwu!>  daa- 
xwr'us  ~he  iwner  »  nor  iabie  t»?  a  iier«i>aeniiMi7y«d 
^  tae  -eoanc  :?'  f«>  wrjrit  la  :ittf  pc'fmaii'^  Hamtr- 
-Hiie  ^.  ?'jwers>  l46  MatSv  *JSk 

The  iwner  if  1  auiiinnir  ra  wic  liabfe  f*:r  injury 
'''i  in'?nuii«  vee  )f  a  eawe  )f  one  l«)or  wte  w  ii»- 
:ure*I  "^^  irremonnar  ou  inm»  becween  a  partit»a 
•fr?t:i»*i  ?<r  nt?  e!««ee  amt  a  «iiafr:  pureed  tbne  br 
me  jin*li4  ri  N^r  .'re  aie  leaee.  ance  :Jieai:c  "jt  tae 
.i."i«ce.  'r  inytjinic.  causini  -ae  prmmeca  tt>  be  na- 
*'e.  Hv-ia  T.  W:,?*:a.  <r  5.  T.  4n.  tL  Ak.  Befk 
ll»4.  «  H-  w.  Pr  i::!  ^itrmmir  3  J.:nw*  S.  S3L 

The  jwner  ^f  in  hocei  who  *•▼•»  she  ittaw-t  tke 
rjrtf  -.:  ■>  mcjerif  ^a  jnet^moteoed  portioa  of  the 
t}uii*ii3ir  :»  II  1:  .-acte  t  r  -njunes 'va  fvest  who  is 
:njurv«t  "Ijy  fcf-v'«»  resui'jur  5«:ieiy  fr^.^ca  tae  ia»- 
pr*:  v^menc    Giacas  r.  Ccimtin.  14  Vaah.  (OBk 

There  m  jome  tentiencT  >y  tae  eoorck  to  reqaifc 
rr^moiT  otre  an«i  hcid  che  laniiL*  r<i  co  a  ^ucktef  tia- 
ruirr  ui  case  tne  $crucr<£r«  :»  dmiyne*!  f^zc  pubtic 
use  or  wiil  »5e  Cre«iueate»i  by  the  puDior. 

•>wiiec«  of  a  wharf  wb.*:  let  x  are  laibie  for  aijii* 
rues  to  an  empi*.  yt^  of  me  cenanc  who  e  injured  hj 
nMfcson  of  <Je£<H.*ta  whicn  are  aoc  so  haiiira  that  tkej 
CT.u.c  3«:c  have  been  ii«coTen*d  ry  sac&  exaaiina- 
ri*  a  aerhe  i&ies  co  which  the  wharf  will  be  plaoed 
rea^'CaCiy  m^uire.    WemieU  t.  Baxter.  tS  Gear. 

The  i>waer«  of  a  pter  are  liable  fcr  asjuns  saa> 
taiced  by  rea^jo  of  ifis  defveave  comtiacuoa  and 
^ianirert.^  u»  ot:  n<lition.  nocwtthwamtiny  the  DveoaiKS 
are  in  poeses^ioc  of  the  kessee.  who  hasccTTcnaBSMt 
to  keep  them  m  repahr  if  tbe  <iefeets  existed  when 
the  owners  beieed  tike  profpertr.  Moodr  t.  New 
York,  a  Barb.  as:»  M  How.  Pr.  a». 

The  owner  of  a  wharf  w1feoteae»  it  haowtar  of  a 
defect  in  it  will  he  l^bie  to  one  rifacfuUy  minff 
the  wharf  for  injuraia  riniwd  bj  tte  defect. 
Joyce  V.  Martin.  U  B.  L  Sft. 

If  a  pier  is  in  an  unsafe  eoodilioa  alMia  it  ii 
leased,  the  owner  v  iMbfte  to  a  petsoa  rteMf^iUr 
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TENNESSEE  SUPREME  COURT. 


Morris  B.  STENBERG  and  Wife.  Apptt,,    \ 

V, 

James  M.  WILLCOX.  Jr. 

(96  Teon.  188.) 

A  landlord  is  liable  to  a  boarder  on 
premises  leased  for  a  beardin^^  house 

for  injuries  Bustained  by  reason  of  tbe  unsafe 
and  dangerous  oondition  of  tbe  premises,  whicb 
was  known  to,  or  mlgbt  by  tbe  exerolse  of  reason- 
able care  and  diligence  have  been  known  to.  the 
landlord  at  tbe  time  of  the  lease,  but  not  to  the 
boarder. 

(January  81,  1880.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Davidson  County  in 
favoriof  defendantfin  an  action  broaffht  to  re- 
cover damages'forlpersonal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Eeversed. 

The  facts  are  stated  in  the  opinion,  and  in 
the  opinions  to  the  case  of  Hines  v.  WiUeox, 
post.  — . 


Messrs,  J.  W.  Gaines,  Hamilton  Parks» 
and  Edwin  A.  Price,  for  appellants: 

The  court  failed  correctly  to  state  to  tbe  jury 
tbe  law  applicable  to  the  case,  or  to  correctly 
declare  tbe  law  governing  the  liability  of  the 
landlord,  as  developed  by  the  proof,  or  tbe  lia- 
bility of  the  former  for  injuries  received  by  tbe 
plaintiff. 

P^a  V.  Beinhart,  127  N.  Y.  381, 12  L.  R.  A. 
843,  and  noU. 

It  is  the  dutvof  tbe  landlord,  when  he  leases 
property,  to  disclose  to  the  tenant  the  true  con- 
dition of  tbe  same,  and  to  make  known  to  the 
tenants  such  defects  as  he  knows  to  exist,  or 
which  he  could  know  by  reasonable  diligence; 
and  if  he  fails  to  do  so  he  is  liable  to  the  ten- 
ant and  third  persons  for  injuries  sustained  by 
reason  of  tbe  dangerous  or  unsafe  condition  of 
the  premises. 

Coke  V.  Gutkese,  80  Ey.  598,  44  Am.  Rep. 
499;  Gesar  v.  Karutz,  60  N.  Y.  229,  19  Am. 
Rep.  164;  FYeneh  v.  Vining,  102  Mass.  182,  8 
Am.  Rep.  440;  Edtmrds  v.  New  York  <fc  ff  ft. 
Co,  98  N.  Y.  249.  50  Am.  Rep.  659;  QodUy 
V.  Hagerty,  20  Pa.  887,  59  Am.  l>ec.  731;  Gar- 
son  V.  Qodley,  26  Pa.  Ill,  67  Am.  Dec.  404. 


thereon  for  injuries  caused  by  the  defect.  Swords 
V.  Edirar,  60  N.  Y.  88, 17  Am.  Bep.  S95. 

Where  the  owner  of  a  wharf  leased  It  to  a  tenant, 
and  at  tbe  time  of  the  lease  it  was  in  an  unsafe  con- 
dition, and  tbe  owner  tben  knew  or  could  by  rea- 
sonable diligence  have  known  of  sucb  oondition, 
he  will  be  liable  to  one  lawfully  thereon  for  Inju- 
ries  received  by  reason  of  such  unsafe  condition. 
Albert  v.  State,  Ryan,  06  Md.  886, 60  Am.  Rep.  160. 

Tbe  lessor  of  a  wharf  is  not  liable  for  injuries  to 
an  employee  of  the  lessee  caused  by  defects  in  the 
wharf,  unless  it  is  shown  that  he  knew  or  with  rea^ 
sonable  care  might  have  known  of  tbe  existence 
of  the  defect  when  the  wharf  was  leased.  State, 
Bashe,  v.  Boyce,  78  Md.  460. 

But  even  in  these  cases  the  rule  governing  other 
cases  of  the  general  class  has  sometimes  been  ap- 
plied, ftwi^i 

Thus,  a  lessee  of  a  pier,  who  has  covenanted  with 
the  owner  to  repair  and  has  sublet  without  any 
covenant  with  the  subtenant  Co  repair  Is  not  lia- 
ble to  a  person  rightfully  on  tbe  pier  for  Injuries 
caused  by  a  defect  in  the  pier  which  arises  after 
the  lease  was  made.  Clanoy  v.  Byrne,  56  N.  Y .  120, 
15  Am.  Rep.  801. 

In  Stratton  v.  Staples,  50  Me.  04,  where  plaintiff 
was  injured  by  falling  into  an  unguarded  rollway 
communicating  with  the  basement  while  going 
into  a  rented  store  for  the  purpose  of  finding  the 
owner  of  tbe  building,  the  owner  was  hold  liable 
for  the  injury. 

A  per^n  who  builds  stores  several  feet  from  the 
sidewalk,  and  connects  them  with  the  walk  by  a 
pavement  leaving  an  unguarded  opening  to  ad- 
mit light  to  the  basement  in  front  of  the  show  win- 
dow of  one  store,  and  leases  the  store  in  that  con- 
dition, will  be  liable  to  a  person  who  upon  going 
to  look  at  articles  in  the  window  falls  into  the  open- 
ing and  is  injured.    Tomlev.  Hampton,  120  lU.  883. 

The  owDcr  of  a  building,  who  has  leased  it  for 
a  public  entertainment  with  an  understanding  that 
he  shall  have  control  of  all  receipts  at  the  box  of- 
fice until  a  certain  sum  is  realized,  is  liable  to  a  per- 
son injured  by  the  fail  of  the  front  platform  upon 
which  he  was  standing  waiting  for  the  doors  to 
open.    Oxford  v.  Leathe,  166  Mass.  264. 

A  person  who  lets  a  hall  for  an  entertainment  in 
^  L.  R.  A. 


the  third  story  of  a  building,  which  is  reached  by 
two  flights  of  steps  with  doors  similarly  arranged 
at  the  bottom  of  each,  one  opening  on  tbe  street 
and  the  other  on  an  unguarded  plazsa  roof,  will  be 
liable  to  a  person  wno  attends  the  entertainment 
and  in  attempting  to  leave  mistakes  tbe  doors  and 
goes  out  upon  tbe  roof,  from  which  he  falls  and  is 
injured.    Camp  v.  Wood,  76  N.Y.  02,  82  Am.Rep.  282. 

But  in  anotber  case  it  was  held  that  the  owner  of 
property  who  lets  it  for  a  public  exhibition,  the 
lessee  to  make  any  and  all  alterations  necessary,  is 
not  liable  for  injuries  caused  by  the  fall  of  a  gal- 
lery which  was  built  for  a  limited  number  of  peo- 
ple but  which  tbe  lessee  uses  for  the  accommoda- 
tion of  all  which  it  will  hold.  If  there  is  nothing  to 
show  that  the  lessor  knew  that  the  gallery  was  not 
sulflcient  for  the  uses  to  which  it  was  likely  to  be 
placed,  or  that  it  would  be  used  in  a  way  which 
would  endanger  Its  security.  Edwards  v.  New 
York  &  H.  R.  Ck).  06  N.  Y.  245, 50  Am.  Rep.  660,  Af - 
firming  25  Hun,  684. 

And  the  principle  of  that  case  was  followed  in 
Bard  v.  New  York  ft  H.  R.  Ck).  10  Daly,  680. 

lAahUily  of  reversioner. 

In  Gaudy  v.  Jubber,  6  Best  ft  8.  78,  88  L.  J.  Q.  B. 
N.  8. 161,  10  Jur.  N.  S.  662, 0  L.  T.  N.  8.  800, 12  Week. 
Rep.  626,  the  plaintiff  was  injured  upon  turning 
away  from  speaking  to  the  tenant  who  stood  in 
the  doorway  of  her  house,  by  falling  through  a 
grated  covering  over  an  openinor  adjoining  the 
footpath  of  tbe  highway.  The  court  discusses  the 
question  of  the  liability  of  a  reversioner  who  re- 
ceived the  title  while  tbe  tenant  was  in  possession, 
but  tbe  discussion  goes  upon  the  general  question 
of  liability,  and  tbe  fact  that  plaintiff  migbt  have 
been  considered  tbe  tenant^s  guest  is  not  noticed. 
The  court  of  Queen^s  bench  decided  in  favor  of 
the  plaintiff,  but  tbe  exchequer  chamber  (6  Best  ft 
8.  485, 18  Week.  Bep.  1022)  recommended  the  plain- 
tiff to  accept  a  stet  processus^  which  was  accord- 
ingly done. 

Persons  who  acquire  dtle  by  descent  to  a  pier 
during  the  period  of^an  outstanding  lease  are  not 
liable  for  defects  in  the  property,  although  they 
existed  when  the  lease  was  made.  Ahem  v.  Steele, 
U5  N.  Y.  208, 5  L.  R.  A.  440,  Reversing  48  Hun,  617. 
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«f  ▼.  Uuihum   ^SA  Xaaa  J66. 

Tb«  hfifiae  was  rufed  for  •^aaa^HifaiK  pur- 
pofltt  and  fcr  die  xw  -if  all  boapiezs  pacmu. 
or  xAwtBk  w!io  ini^^u  pttCroaiae  'Jie  :enaiic  jml 
9s%irA  pencoa  whiie  oa  'Jie  preauiwa  w«e  loere 
aa  'if  ruEl&t  aid  ni  acrflirtanre  wttn  ibit  oxmxjtnk- 
^\aX0ii  OK  of  Che  pnpertf  as  die  ome  of  ;he 

BfBtintfL 

Th^yearaed  trial  jmise  2sv«  the  Ivr  :u  the 
Jxry  m  <tircct  roaiiics  whii  the  wed  ami  ''Jaur- 
^lUEiL.j  eacaotiabed  diictrixie  i^  beta  ;be  Amsi- 
emn  aod  Ea<rit»ii  ccorrsi 

.•rnraHIr  w/Edfffrr.  »  X.  T.  S*.  17  Am.  Rep. 
afi-  .l^rf  ▼.  -fci6f,  5yi».  «l  Xil  S35  3»  Am. 
Blip-  L»:  G'ifSiy  T.  Biqtir^,  ami  ',*in»«  r. 
^Al^,  m-prm;  Raiy.  X-arii^eiice  of  Impoaed 
Donea,  IVrwoet  ro  -») '  4d-^.  O^ia  ▼.  tritc^ 
Aa«  and  h^u  ▼.  JtuuitfTtm^  morv. 


,  toe  appeilee: 
Tlie  reascoabrucT  of  %  laodlcrd  for  the  con- 
dicioQ  of  the  ui^mjh*^  m  dxSgmaJi  m  ciS<a^t 


L  To  Xnmga*— third  penoDS — cfce  pobiic 
"'fynoa  jmooa  iermas. 

3.  To  ihe  cesA&t  and  those  ncoa  the  prem- 
w«a  by  the  tcnsnr  j  liceoae  or  inviucofL 

3.  In  eie^paonai  caaea  o€  frmod^ileot  cnn- 
eeUment  or  cnlpebie  aegiigrnce  aa  go  <iefecC3 
aoc  aacertais&bie  by  Ae  cenant  b?  ordinazy 
care  in  examinm^  *^he  premiaea. 

4.  Pnjpertf  pabiic  in  ciuuvctcr.  surbasnil- 
iv)eda.  dr^kA.  wharves,  ptos.  p4eeea  of  pabtie 
CBtertamment. 


Wlule  tboesxio  fmyilptf  eaiiiinfj  if  mUtj 
by  iie  lemor  'if  srrvatt  bafidtnca.  diae  m  wa 
the  jmaaof  bniiding^  meanc  oi  be  obbI  fior 
pcLbijE  exhibitiDBiK  tiie  Pernor  >**^i*ty^g  oat  bete 
90  t&e  pabtic  that  die  Airjcmre  »  safe  Sor  it» 
porpoM^  ana  oonir  bflond  gd  aaeail  reannnble 
preeanoflne  'jq  prnteec  tbuae  who  atand  froan 
ul  £iijwn.  iinperfeeaoo& 

Roizer  (Hi.  X.  m.  &vntrri^T  Jfigm  T-ft  ^ 
K  R,  Ca  ^  "S.  Y.  aw*  lO  Am.  Beo.  «5^. 
-wr*  ▼.  Eaqar.  m  "S.  Y.  S.   17  Abl   Bep. 

The  eaaes  jc  bar  brianc  aa  daaa  3. 

The  ianaloin  s  Imbie  a}  ffzancas.  chiri  per- 
wns — vhe  pnoiic  for  in7ir3e»  from  a.  snsance 
wtiica.  he  baa  ieaaed.  T!us  rale  docs  noc  be^ 
ton^  ^  cfae  Iftw  \!i.  ImidLori  and  "^wawt 

f-iikTHtidtprk'*  L*tm.  5  (.ake.  1«J«)^.-  Jicfrn  t. 
.«?tr«4?.  11.1  X.  Y.  ^3.  5  L  B.  A.  «»:  *j-*"i«^ 
T  ^ihfh^.  5  Best  4  5--  T5*:  JBkwirptf  ▼.  Phvyr.  3 
Saik.  my.  T'Hiii  ▼.  F^.y/fr.  »  C.  a  X  S.  377; 
^nrrda  t.  Eft^ar,  1*  X.  Y.  ».  17  Am.  Repu 
:*9ff;  '^MSiftf  ▼.  Bu/ert9^  3»  P*.  »7,  »  Am. 
Det  :ai;  0«-w»  ▼.  t^jttUv,  M  iV  111.  «7 
Am.  Dec  -UK;  ^>«ni|r.  crwnyert.  «|  CeL  l!^; 
^Vrf  r  c^sr'.  £9fc.i.  4S  Xd.  £5. 3»  Am.  Dec 
lolh  Wujrjttntgr  t.  Jurnut/ur,  3  Deoio.  SM.  45 
Am.  IXiC  474:  Ihtnuit  v.  /^xmim*.  ^  X.  J.  L. 
S4L 

Specimena  of  caas  hefeaernf  to  ciaaa  3.  ate: 
Cemgr  T  £<r«rtx  «>  X.  Y.  22».  13  Am.  Bepi 
144  wfaoe  the  fauvilord  eoaceafad  from  the 
tenant  thai  the  prtfluacs  were  infected  witli 
mail  Dox:  Jft/iar  v.  :SAimrk.  11:3  MasBL  477.  ^ 
Am .  Beo.  liS.  a  smilar  caac  mnd  CoJte  t.  4r 'f^ 
fafw.  ?i>  Ky.  iSl^.  44  Am.  Rep.  499.  b«sed  on 
die  landlorrf  s  acCoal  knowled^  of  the  defect 
of  the  pmnses  and  negiecc  to  wmra  the  tenant. 
who  ccula  HOC  by  opinufy  caie.  aaceit&in  the 
grt^Hi  Oefect. 

In  thi»  cla»  of  cmck  where  the  landloed  hnft 
the  knowied«e  of  dnncerons  defects  not  asccr- 


Contrikvtorg 
A  traem.  of  a  tenaBC.  wbo  after  duk  atie«vca  to 
ffo  ftloofr  a  pajMgcwmy  to  tte  lear  of  tbe  hoiae 
WTtboat  kivminc-  irbai  k  there,  vhile  the  biiil<inic 
li  m  a  4iiBp«(l«tied  eoa«)xck>ii.  »  irailrr  of  such  mm- 
tiveoee  tlMS  he  esanoc  reeover  from  tke  ovner  if 
he  ia  injured  by  taJUhur  down  some  scepe  vtech  afe 
ont  r>(  repair,    gammfrer  r,  Caiiagher.  g  PL  App. 

Tb«  owner  of  pnjt>en»  npoD  the  rear  of  which 
are  tfinaed  baiktinga  is  bo«  ttahle  for  mjaries  to 
a  rlrncor  to  one  of  the  bGikiinas  wbo  attempts  to 
reaHi  tt  by  sr>tair  throai^b  aa  nnftxiiBhed  hocee 
apTiO  Che  f  rrAt  of  the  >)r.  wbeve  lie  provided  a  war 
tbrooafh  an  adjofnmw  lot  and  §ateeqtieatlr  opened 
an  *Jiey  alnnir  the  front  of  the  boose,  altbooirfi  the 
alb^r  wae  temponrfl^  cioeed  at  the  tone  the  rlsitar 
astempeed  to  go  throoirh  the  booae.  BooJacon  t. 
Clarfc.3  E.  D.  dmtth.  WL 

If  thfe  owner  of  tbebatidioir  «  himself  isinir  and 
exercMiQir  contn*!  over  tne  portion  of  tbr  baii*iior 
wbich  M  def ectxre.  be  will  be  taaote  for  injuries  to 
cmpioyeca  of  toe  ieawe^    Poor  r.  Seaia,  1^  Hann 


Bot  the  mie  m  that  daai  of  cases  is  entirely  dto- 
thkct  frr>m  cbat  m  thoee  cases  wbere  tfas*  eoure 
premise  are  in  pciwueoion  of  the  tenant.  Tbecases 
opon  this^object  arecou«^-ted  m  a  wAt  to  Jones  r- 
MuJaape  Man.!  2)  U  B.  A.  la& 

Dnnotrrmn  o^mnr  '^a  odjoininQ  premiM*. 

'f  the  land  lord  collectt  a  larre  body  of  water 


ke 


ed  property,  and 


Tamr  Ox  t.  Ollnccr 


adyomtogi 
keeps  is  so  neaHjieucy  chas  b  < 
hewiiibel 
cf  tbeieaanc  wao  ■ 
property.    i>ea 
•Jiuo.  K  U  B.  A.  rJlL 

In  tne  rehearing  opinion  of  '^la  i  aanc  t.  Wilm^ 
o>x.  whicb  m  renorwd  with  tike  cav  of  HiDes  r. 
Tiiicor.  p«uie.  — tte  coart  sbt^  the  butdlord^  liabiiK 
cy.  learmg  the  eootraet  of  lease  oca  of  riew.  is  the 
saaie  to  the  omant  a<  to  hs  — naaa,  or  hs  gwjsc 
or  hBcnsconr^r.  or  his  wifeorchiftd.  or  to  thestran- 
ecr  paasine  aiooy  the  jugetsoronthe  i^nmiaesfDr 
an  J  teairiiiiaBe  pmucse.  The  force  of  the  daiwe 
"ieaTine  the  coocract  of  keaae  o«t  of  riew"  is  not 
jnsc  apparent,  bat  from  the  gewnal  hnaor  of  the 
opuuoiK  it  wooiitl  secaa  that  the  co«irt  iatcndi  to 
state  that  the  hatiiitr  of  the  liadlord  to  his  tenant 
or  the  tenant^  rnest.  in  tne  absence  of  any  expeess 
prorisioo  m  the  lease  upcntheqaeetioai,  is  the  same 
as  his  tiabciicT  to  a  stranger  paasiBg  along  the 
street.  If  that  is  the  incentxon  it  is  oertainly  not 
sopDorted  by  the  .intb«?nciea.  as  wfil  be  seen  by  tef  > 
erence  to  the  citat»og  in  the  priscat  nofg  and  in  the 
ryyat  to  Lee  r.  McLanghbn  Me.'  31 U  BL  A.  197.  and 
Hfnes  r.  WtUccx.  purne.  — ^.  Thciefe  a  resy  marked 
dKtiartion  befeeu  the  tiabihty  of  the  landlord  to 
the  tenant  or  the  person  on  ttepremiseBanderthe 
tenant*?  title  and  to  the  person  paasiag  along  the 
street.  See  m)te  apc<n  babUrtr  for  fall  of  boUdinr 
or  walls  to  Ryder  t.  Kineey  •Minn.)  aadx^SK. 

H.P.F- 
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tainable  by  the  tenant,  by  ordinary  care,  and 
conceals  or  negligently  omits  to  disclose  them, 
he  is  liable  to  anybody  who  Is  injured  by  reason 
of  them. 

Nugent  ▼.  Boston,  0.  ds  M.  E.  Co,  80  Me. 
62;  awrrd*  v.  Edgar,  59  N.  Y.  28, 17  Am.  Rep. 
295;  Edwards  v.  Neto  York  A  H,  R,  Co,  98  N. 
Y.  260,  50  Am.  Rep.  659,— are  instances  of 
class  4. 

The  transaction  involved  in  this  case  was  the 
renting  of  an  ordinary  dwelling  house  the  back 
porch  of  which  was  defective,  but  this  was 
unknown  to  the  landlord  and  bis  agents, 
though  probably  ascertainable  bv  an  ezamioa- 
tion  with  ordinary  care.  The  mmates  swore 
they  had  no  idea  it  was  dangerous,  after  liv- 
ing there  eleven  months.  Their  next-door 
neighbor  swore  that  the  porch  could  be  seen 
from  an  upper  window  to  pull  away  from  the 
house,  and  that  she  repeatedly  warned  them  of 
its  condition. 

The  case  was  not  one  of  hidden  defects 
known  to,  and  concealed  by,  the  landlord. 

There  is  no  implied  covenant  that  the  de> 
mised  premises  are  fit  for  occupation,  or  for 
the  particular  use  which  the  tenant  means  to 
make  of  them. 

1  Thomp.  Neg.  828;  1  Taylor,  Land.  &  T. 
197,  294,  381;  Wood,  Land.  &  T.  855,  note; 
Coioen  V.  Sunderland,  145  Mass.  868;  Jaffe  v. 
Barteau,  56  N.  Y.  898,  15  Am.  Rep.  488; 
Keates  v.  Earl  Cadogan,  10  C.  B.  591;  Krueger 
V.  Ferrant,  29  Minn.  885,  48  Am.  Rep.  228; 
Mullen  V.  Rainear,  45  K.  J.  L.  520;  Chadwick 
V.  Woodward,  18  Abb.  N.  C.  441;  Cleves  v. 
WUlovghify,  7  Hill,  88;  McQlashan  v.  TaU- 
madge,  87  Barb.  818;  Boward  v.  JDoolitUe,  3 
Duer,  464;  Button  v.  Oerrish,  9  Cush.  89,  59 
Am.  Dec.  45;  Banks  v.  White,  1  Sneed,  614; 
Southern  Oil  Works  v.  Biekford,  14  Lea,  657; 
Young  v.  Bransford,  12  Lea,  244;  Pingrey, 
Real  Prop.  ^§  592,  587;  Shearm.  &  Redf. 
Neg.  g  711;  Ray,  NegligeDce  of  Imposed 
Duties,  p.  61. 

Upon  the  general  duty  of  self -protection,  see 
Cooley,  Toru,  2d  ed.  p.  570;  Brown  v.  Leach, 
107  Mass.  864. 

The  boarder,  being  on  the  dangerous  prem- 
ises by  the  tenant's  invitatioD,  and  not  the  land- 
lord's, must  look  to  the  tenant  alone  for  dam- 
ages from  their  defects. 

Shearm.  &  Redf.  Neg.  §  711:  Tiedeman, 
Real  Prop.  2d  ed.  §  189;  Burdiek  v.  Cheadle, 
26  Ohio  St.  898,  20  Am.  Rep.  767. 

In  Young  v.  Brantford,  supra,  it  was  held 
that  where  machinery  defective  through  the 
bailor's  negligence  was  bailed,  gratuitously  or 
for  hire,  and  a  third  person  was  injured  by  the 
defect,  the  bailor  was  not  liable  to  the  injured 
party. 

The  landlord  owes  no  duty  to  the  tenant's 
guest  or  boarder. 

MeUen  v.  Morrill,  126  Mass.  545,  80  Am. 
Rep.  695. 

Camp  V.  Wood,  76  N.  Y.  92,  82  Am.  Rep. 
282,  is  not  in  point  here. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  in  this  case  and  the  result  of  the 
trial  in  the  court  below,  are  the  same,  sub- 
stantially, as  in  the  case  of  Hines  v.  WiUcox,  96 
Tenn.  148,  post,  — ,  except  that  the  plain- 
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tiff,  Mrs.  Stenberg,  was  a  boarder  in  the  bouse- 
which  Mrs.  Hines  occupied  as  a  tenant  of 
defendant,  Willcox.  She  was  injured  at  the- 
same  time  and  by  the  same  accident  as  that 
which  resulted  in  the  injury  to  Mrs.  Hines. 
The  plaintiffs  have  appealed,  and  assigned 
errors.  The  same  errors  are  assigned  as  in  the 
Hines  Case^  and  others  especially  applicable  to 
this,  and  not  to  that,  case. 

We  need  not  go  over  the  sround  already 
occupied  in  that  case,  but  merely  content  our- 
selves with  saying  that,  if  plaintiffs  can  recover 
at  all  in  this  case,  it  must  be  upon  the  ground 
that  the  landlord  leased  premises  in  a  danger- 
ous and  unsafe  condition,  when  he  knew,  or 
might,  by  the  exercise  of  reasonable  diligence 
and  care,  have  known,  of  such  unsafe  con- 
dition, and  upon  the  further  ground  that  plain- 
tiffs did  not  know  of  such  unsafe  condition, 
and  could  not  have  known  of  it  by  the  exer- 
cise of  reasonable  diligence  and  care,  and  not 
upon  any  contract  between  the  defendant  and 
Mrs.  Hines,  of  which  Mrs.  Stenberg  may  have- 
known  nothing,  and  to  which  she  was  not  a 
party. 

The  court  charged  the  jurv  that '  'if  an  owner 
of  a  building  leases  it  while  it  is  in  a  danger- 
ous condition,  he  is  liable  to  persons  injured 
on  account  thereof,  provided  such  persons 
stand  upon  their  rights  strictly  as  third  per- 
sons. For  illustration,  if  a  house  be  rented 
where  the  wall  fronting  on  a  street  is  in  a 
decayed  and  defective  condition,  and  during 
the  time  of  the  lease  it  falls  upon  a  passer-by 
in  the  street,  then  the  owner  is  liable  for 
injuries  so  sustained.  But  those  who  claim 
upon  the  ground  that  they  were  invited  into  a 
dangerous  place  must  seek  their  remedy  against 
the  party  extending  the  invitation.  If  they 
are  guests  of  the  tenant,  or  boarders  of  the 
tenant,  then  the  tenant,  not  the  owner,  must 
be  held  liable  for  injuries  to  such  persons, 
even  though  the  defects  existed  when  the  lease 
was  made.  The  reason  of  this  is  [continuea 
the  learned  judge]  that  such  persons  would 
never  have  suffered  injury  from  the  defects,  if 
they  had  not  entered  the  premises,  and  such 
entry  was  not  made  at  either  the  request  or 
invitation  of  the  owner,  but  upon  the  invita- 
tion of  the  tenant,  who  holds  herself  out  to 
the  public  as  a  keeper  of  a  boarding  or  lodg- 
ing house."  The  language  is  substantially  the 
same  as  in  Shearman  &  Red  field  on  Negligence 
(§  711),  but  the  same  authors  sav,  in  the  same 
section:  *'If  the  landlord  lets  the  place  for  a 
purpose  for  which  he  knows,  or  ought  to 
know,  it  to  be  unfit,  knowing  that  strangers, 
will  be  invited  there,  it  has  been  held  that  he 
is  liable  to  them."  And  the  same  authors  say 
(g  709):  "Even  the  entire  surrender  of  con- 
trol over  land  to  a  lessee  does  not  relieve 
the  owner  from  liability  to  third  persons  for 
defects  which  existed  in  it  when  he  parted 
with  its  control— not  even  if  the  tenant  has 
agreed  to  make  repairs,  etc.  It  clearlv  appears 
by  the  proof  in  this  case  that  the  defendant 
knew  the  premises  were  to  be  used  as  a  board- 
ing house,  recommended  it  for  this  purpose, 
and  urged  its  location,  near  the  Union  I>epot, 
as  a  desirable  feature  for  this  purpose.  The 
court  also  charged:  "It  is  admitted  in  thi» 
case  that  the  plaintiffs  were  boarders  with  the- 
tenant  when  injured;  and,  in  consequence;. 
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there  is  oo  liability  to  them,  upon  the  part  of 
defendant,  upon  the  ground  that  he  rented 
premifles  while  in  a  danj^erous  and  defective 
condition.  So,  as  to  that  theory  of  the  case,  you 
will  not  inquire,  but  will  thd  for  the  defend- 
ant." These  charges  are  assigned  as  errors, 
-among  others.  Upon  the  legal  questions  raised 
by  these  assignments,  the  able  counsel  have 
fnmisbed  elaborate  arguments,  and  have  cited 
many  authorities. 

In  the  case  of  Suxn^s  v.  Edgar,  59  N.  Y.  28. 
17  Am.  Rep.  295,  the  owners,  and  not  the 
lessee,  of  a  pier  used  in  unloading  vessels, 
were  held  liable  for  injuries  sustained  by  a 
longshoreman  by  reason  of  defects  which 
existed  at  the  time  of  the  lease.  The  court 
^eld  that  the  plaintiff,  being  in  the  employ  of 
the  vessel,  was  there  by  invitation,  and  was 
entitled  to  the  protection  which  would  result 
from  having  the  pier  in  an  ordinary  state 
of  strength  and  security.  In  Albert  ▼.  State, 
Bryan,  (56  Md.  325, 59  Am.  Rep.  159,  plaintirs 
parents  were  drowned  by  reason  of  the  defectr 
iveness  of  a  wharf  in  the  occupation  of  defend- 
ant's tenant.  The  Jury  were  charged  that  if 
they  found  **that  the  defendant  was  the  owner 
of  the  wharf,  and  that  he  rented  it  out  to  a 
tenant,  and  that  at  the  time  of  the  renting  the 
wharf  was  unsafe,  and  defendant  knew,  or  by 
the  exercise  of  reasonable  diligence  could  have 
known,  of  its  unsafe  condition,  and  that  the 
accident  happened  in  consequence  of  such 
condition,  the  plaintiff  was  entitled  to  recov- 
er." Approved  on  appeal  as  correct.  In 
Godley  v.  Hayerty,  20  Pa.  387,  59  Am.  Rep. 
731  (approved  in  Carton  v.  Oodley,  26  Pa.  Ill, 
67  Am.  Dec.  404),  it  was  held  that  where  the 
owner  of  real  estate  erected  thereon  a  row  of 
buildings,  with  the  intention  of  renting  them 
to  the  government  as  a  bonded  warehouse,  and 
with  the  knowledge  that  they  would  be  obliged 
to  stand  very  great  weight,  he  was  liable  in 
damages  for  an  injury  to  a  person  employed 
in  one  of  the  storehouses,  occasioned  by  its  fall, 
after  having  been  so  rented,  though  the  imme- 
diate cause  of  the  accident  was  the  storage 
of  heavy  merchandise  in  the  upper  story;  it 
appearing  that  the  building  had  been  con- 
structed on  defective  plans,  and  of  insufficient 
strength.  8ee  also  cases  collected  and  digested 
in  Ray,  Negligence  of  Imposed  Duties,  Per- 
sonal, pp.  48-58.  In  Waggoner  v.  Jermaine,  3 
Denio,  306,  45  Am.  Dec.  474.  it  was  held  that 
the  seller  of  premises  upon  which  a  nuisance 
existed  at  the  time  of  sale  was  liable  on  the 
ground  that  the  nuisance  existed  when  the  con- 
veyance was  made:  and  the  same  principle  is 
recognized  in  Salionatall  v.  Banker,  9  Gray, 
105.  where  the  court  said  that  if  the  nuisance 
existed  at  the  time  of  the  lease  the  landlord 
would  be  liable.  And  in  Durant  ▼.  Palmer, 
29  N.  J.  L.  545.  the  landlord  was  held  liable 
for  a  nuisance  arising  from  the  structure  of  the 
building.  Camp  v.  Wood,  76  N.  Y.  92.  82 
Am.  Rep.  282,  was  a  case  where  defendant 
owned  an  inn  or  boarding  house.  In  the  third 
story  was  a  hall,  which  he  rented  out  to  cer- 
tain parties,  who  used  it  for  the  purpose  of 
giving  a  dance.  Plaintiff  bought  a  ticket,  and 
attended  the  ball.  He  left  about  11  o'clock  at 
night,  somewhat  under  the  inlSuence  of  liquor, 
-and  instead  of  going  to  the  ground  floor,  lead- 
ing to  the  street,  he  walked  out  through  an 
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open  door  on  to  the  top  of  a  piazza,  which  had 
no  railing  around  it,  and  from  there  stepped 
off  to  the  ground.  Held,  that  the  landlord 
was  liable.  In  Jenen  v.  Stoeigert,  66  Cal.  182, 
it  was  held  that  the  owner,  and  not  the  tenant 
in  possession,  was  liable  for  injury  resulting 
to  a  third  person  from  the  fall  of  an  awning 
in  front  of  the  building. 

It  is  the  duty  of  the  landlord,  when  he  leases 
the  property,  to  disclose  to  the  tenant  the  true 
condition  of  the  same,  and  to  point  out  and 
make  known  to  the  tenant  such  defects  as  he 
knows  to  exist  in  the  premises,  or  which 
he  could  know  by  reasonable  diligence;  and  if 
he  fails  to  do  so,  and  the  tenant  or  person 
relying  upon  his  representations  is  injured,  the 
landlord  is  responsible  therefor.  This  prin- 
ciple was  settled  in  Coke  ▼.  Outkese,  80  Ky. 
598,  44  Am.  Rep.  499.  This  was  an  action  for 
damages  resulting  to  appellant  by  reason  of  a 
defective  privy  noor.  through  which  she  fell 
into  the  vault  below  and  was  injured.  The 
petition  alleged,  in  substance,  that  the  father 
of  the  plaintiff  had  rented  from  the  defendant 
the  premises  on  which  the  privy  was  situated, 
for  one  year,  and  at  the  time  he  rented  the 
defendant  knew  the  timbers  upholding  the 
floor  were  unsafe,  but  did  not  disclose,  but 
suppressed,  his  knowledge  of  its  condition  from 
the  father;  that  neither  she  nor  her  father 
could  discover  the  dangerous  condition  of  the 
floor,  by  reason  of  the  character  of  its  con- 
struction; that  she  fell  through  the  floor,  and 
was  precipitated  into  the  vault  below,  and  was 
greatly  damaged  physically  and  mentally  by 
the  fall,  for  which  she  prayed  judgment  for 
$10,000  as  damages.  The  court  said  that, 
"although  the  law  presumes  that  it  was  her 
father's  duty  to  repair  the  premises  in  the 
absence  of  an  agreement  otherwise,  still  we 
are  of  the  opinion  that  if  the  appellee  rented 
the  premises  knowing  that  the  privy  was  in 
the  condition  alleged,  it  was  his  duty  to  dis- 
close bis  knowledge,  because  it  was  a  portion 
of  the  premises  which  he  knew,  as  all  men 
know,  would  be  in  daily  use  by  his  tenant  and 
family,  and,  unless  apprised  of  the  hidden 
danger,  they  would  inevitably  be  injured,  and 
the  younger  and  more  helpless  perhaps  lose 
their  lives.  And  if,  as  alleged,  he  failed  to  dis- 
close bis  knowledge,  but  nevertheless  rented 
the  dangerous  tenement  to  the  plaintiff's  father, 
with  whom  she  lived,  he  is  responsible  for 
the  injury  she  received."  To  the  same  effect, 
see  the  holding  of  the  New  York  court  in 
Cemr  v.  Karutz,  60  N.  Y.  229,  19  Am.  Rep. 
164,  where  the  landlord  knowingly  rented 
to  the  tenant  premises  infected  by  a  con- 
tagious disease,  without  notifying  the  tenant 
thereof.  The  landlord  was  held  to  be  liable, 
in  a  case  where  the  disease  was  communicated, 
for  the  damages  sustained.  In  Edwards  ▼. 
New  York  d  H.  R.  Co,  98  N.  Y.  249,  50  Am. 
Rep.  659,  it  was  held  that  it  is  the  duty  of  the 
landlord  to  disclose  to  the  prospective  tenant 
any  defective  condition  from  which  danger  or 
accident  is  likely  to  arise.  The  court  says: 
"If  he  demises  premises  knowing  that  they  are 
dangerous  and  unfit  for  the  use  u>r  which  they 
are  hired,  and  fails  to  disclose  their  condition, 
he  is  guilty  of  negligence  which  will  in  many 
cases  impose  responsibility  upon  him.  .  .  . 
If  guilty  of  negligence  or  oihet  ddiehim  which 
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leads  directly  to  the  accident  and  wrong  com- 
plained of,  be  is  liable;  if  not  so  guilty,  no  lia- 
bility attaches  to  him.  If  he  lets  a  building 
for  a  warehouse,  knowing  that  it  is  so  weaE 
and  imperfectly  constructed  that  the  floors 
will  break  down  from  the  weight  necessarily 
to  be  placed  upon  them,  his  negligence  im- 
poses liability  upon  him  for  injury  to  the  per- 
son or  property  of  anyone  who  may  lawfully 
he  upon  the  premises  using  them  for  the  pur- 
poses for  which  they  were  demised.  If  one 
builds  a  house  for  public  amusements  or  enter- 
tainments, and  lets  it  for  those  purposes,  know- 
ing that  it  is  so  imperfectly  and  carelessly  built 
that  it  is  liable  to  go  to  pieces  in  the  ordinary 
use  for  which  it  was  designed,  he  is  liable  to 
the  persons  injured  through  his  carelessness. 
And  this  rule  of  responsibility  goes  far  enouffh 
for  the  protection  of  lessees  and  of  the  public 
generally."  In  the  case  of  Ahem  v.  Steele,  115 
N.  Y.  208,  5  L.  R.  A.  449,  numerous  cases  are 
cited  by  Earl,  J.,  holding  that,  if  the  landlord 
lease  premises  with  a  nuisance  on  them,  he  will 
be  responsible  in  damages.  In  support  of  the 
position  the  learned  judge  cites  the  case  of 
BoHweU  V.  Frior,  2  Salk.  460,  where  a  tenant 
for  years  erected  a  nuisance,  and  afterwards 
made  an  underlease,  and  the  question  was 
whether,  after  a  recovery  against  the  first  ten- 
ant for  years,  for  the  erection,  an  action  would 
lie  against  him  for  the  continuance  after  he 
had  made  an  underlease;  and  it  was  held  that 
it  would,  "for  he  transferred  it  with  the  orig- 
inal wrong,  and  his  demise  afflrms  the  contin- 
uance of  it."  Again,  "in  Todd  v.  Flight,  9  C. 
B.  N.  8.  877,  it  was  held  that  an  action  lies 
against  the  owner  of  premises  who  lets  them  to 
a  tenant  in  a  ruinous  and  dangerous  condition, 
and  who  causes  or  permits  them  to  remain  so 
ointil  by  reason  of  the  want  of  reparation  they 
fall  upon  and  injure  the  house  of  an  adjoining 
owner."  Again,  in  Nelson  v.  Liverpool  Brew- 
ery Co,  L.  R.  2  C.  P.  Div.  811,  it  was  held  that 
a  landlord  is  liable  for  an  injury  to  a  stranger 
by  the  defective  repair  of  demised  premises 
-only  when  he  has  contracted  with  the  tenant 
to  repair,  or  when  he  has  been  guilty  of  mis- 
feasance, as,  for  instance,  in  letting  the  prem- 
ises in  a  ruinous  condition,  in  all  other  cases 
he  is  exempt  from  responsibility  for  accidents 
bappening  to  strangers  during  the  tenancy." 
Again,  in  Woodfall,  Land.  &  T.  18th  ed.  785, 
it  is  said:  "As  regards  the  liability  of  land- 
lords to  third  persons,  it  may  be  taken  as  a 
general  rule  that  the  tenant  and  not  the  land- 
lord is  liable  to  third  persons  for  any  accident 
or  injury  occasioned  to  them  by  t}ie  premises 
being  in  a  dangerous  condition,  and  the  only 
exceptions  to  tnis  rule  appear  to  arise  when 
the  landlord  has  either  (1)  contracted  with  the 
tenant  to  repair,  or  (2)  when  he  lets  the  prem- 
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iaes  in  a  ruinous  condition,  or  (3)  when  he  has 
expressly  licensed  the  tenant  to  do  acts  amount- 
ing to  a  nuisance."  Again,  io  Nugent  v.  Bos- 
ton, C,  db  M,  R.  Go.  80  Me.  62,  77,  Virgin,  J., 
writing  the  opinion,  said:  "It  is  settled  law 
that  when  the  owner  lets  premises  which  are 
in  a  condition  which  is  unsafe  for  the  avowed 
purpose  for  which  they  are  let,  or  with  a  nui- 
sance upon  them  when  let,  and  receives  rent 
therefor,  he  is  liable,  whether  in  or  out  of  pos- 
session, for  the  injuries  which  result  from 
their  state  of  insecurity,  to  persons  lawfully 
upon  them;  for  by  the  letting  for  profit  he  au- 
thorizes a  continuance  of  the  condition  they 
were  in  when  he  let  them,  and  is  therefore 
guilty  of  a  nonfeasance."  Again,  in  the  case 
of  Oandy  v.  Jnbber,  5  Best  &  8.  78,  the  owner 
of  premises,  attached  to  which  was  an  area, 
let  the  same  to  a  tenant  from  year  to  year,  and 
died,  having  devised  the  property  (with  an  iron 
grating  over  the  area,  improperly  constructed 
and  out  of  repair,  so  as  to  amount  to  a  nui- 
sance) to  the  defendant,  who,  having  notice  of 
the  nuisance,  suffered  the  tenant  to  remain  in 
occupation  of  the  premises  upon  the  same 
terms  as  before,  receiving  the  rent;  and  it  was 
held  that  he  was  liable  for  the  damage  caused 
by  the  nuisance,  on  the  ground  that  he  had 
relet  the  premises  with  the  nuisance  thereon. 
Again,  quoting  from  Wood.  Land.  &  T.  2d 
ed.  p.  1279:  "The  landlord's  right  to  posses: 
sion  being  suspended  during  the  term,  it  fol- 
lows that  his  liabilities  in  respect  to  the  posses- 
sion are  also  suspended,  except  as  to  such 
matters  or  defects  in  the  premises  as  exi3ted 
when  the  premises  were  let,  arising  from  the 
manner  of  use,  or  defective  construction.  If 
a  nuisance  existed  upon  the  premises  at  the 
time  of  the  demise,  the  landlord  as  well  as  the 
tenant  is  liable  for  the  damages  resulting  to 
third  persons  therefrom,  although  it  becomes  a 
nuisance  only  by  the  act  of  the  tenant  in  using 
it  for  ordinary  purposes."  This  we  under- 
stand to  be  the  holding  of  this  court  in  Young 
V.  Bransford,  12  Lea,  244,  citing  1  Thomp. 
Neg.  817;  Whart.  Neg.  §  817.  8ee  also  colla- 
tion of  authorities  holding  the  same  doctrine 
in  12  Am.  &  Eng.  Enc.  Law,  pp.  690,  691,  and 
notes;  Taylor,  Land.  &  T.  8th  ed.  §  175; 
Shearm.  &  Kedf.  Neg.  §§  175,  175a. 

We  think  there  was  error  in  the  charge  of 
the  learned  trial  judge,  upon  the  liability  of 
the  landlord  to  plaintiff,  under  the  facts  of  this 
case;  and  ths  judgment  is  reversed,  and  cause 
remanded  for  a  new  trial.  The  appellee  will 
pay  the  costs  of  the  apx)eal. 

A  rehearing  was  denied  in  this  case  on 
March  5,  1896,  and  the  opinion  is  printed  in 
connection  with  the  case  of  Hines  v.  WUleox, 
post,  — . 
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Simon  OTTENBERG  et  al.,  AppU, , 

W.  J.  CORNER  et  al 
(76  FM.  Bep.  S68.) 

A  chattel  mortflraic^  ezeented  and  de- 
llveredf  no  matter  how  short  a  time 

l)ef ore  the  maklDfir  of  as  aflBlffnment  for  credit- 
ors, is  not  Invalid,  although  the  mortgagor  con- 
templated the  making  of  the  assignment,  where 
the  mortgagee  acted  in  good  faith  in  demanding 
and  accepting  the  mortgage,  and  without  knowl- 
edge of  the  mortgagor's  purpose  to  make  an 
assignment. 

iSantoom^  OircnOi  Judat^  dinenia.) 

(October  6, 1888.) 

APPEAL  by  complainants  from  a  decree  of 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Elansas  in  favor  of  defendants 
in  an  action  brought  to  recover  the  value  of 
certain  property  which  had  been  assigned  by 
chattel  mortgage  to  the  defendant  bank  and 
by  it  appropriated  to  its  own  use,  but  which 
complainants  claim  should  have  been  applied 
to  the  benefit  of  all  the  creditors  of  the  assignor. 
Affirmai, 

Before  Caldwell,  Sanborn,  and  Thayer,  Cir- 
cuit Judges.         » 

The  facts  are  stated  in|the  opinion. 

Mewrs,  J.  V.  Dauffherty,  R.  R. VermU- 
ion*  and  Kos  Harrbt  for  appellants: 

Every  voluntary  assignment  of  lands,  tene- 
ments, goods,  chattels,  effects,  and  credits, 
made  by  a  debtor  to  any  person  in  trust  for  his 
creditors,  shall  be  for  the  benefit  of  all  of  the 
creditors  of  the  assignor  in  proportion  to  their 
respective  claims,  and  every  such  assignment 
shall  be  proved  or  acknowledged  and  recorded 
in  the  same  manner  as  is  prescribed  by  law  in 
cases  wherein  real  estate  is  conveyed. 

Kan.  Gen.  Stat.  1889,  chap.  6,  g  1. 

A  debtor  in  falling  circumstances,  engaged 
in  making  a  general  assignment  of  his  property 
for  the  benefit  of  all  his  creditors,  cannot  at  the 
same  time  make  valid  preferences  of  certain  of 
his  creditors, by  chattel  mortgages  or  otherwise. 

Wyeih  Hardware  Co.  v.  Standard  Implement 
Co.  47  Kan.  428;  John  ShiUito  Co,  v.  McCon- 
fieU,  180  Ind.  41;  Watkinslfai,  Bank  v.  Sands, 
47  Kan.  591;  Jones  v.  Kellogg,  51  Kan.  268. 

The  Federal  courts  have  uniformly  held  the 
same  doctrine  as  that  laid  down  by  the  supreme 
court  of  Kansas  in  construing  similar  statutes 
regulating  assignments  for  the  benefit  of  credit- 
ors, where  it  was  sought  to  avoid  the  statute 
prohibiting  preferences,  by  giving  chattel 
mortgages  or  otherwise. 

White  V.  (70teAat^n,129  U.  S.  829,  82  L.  ed. 
677;  Martin  v.  Baveman.  14  Fed.  Rep.  160; 
Eerbs  v.  Etting,  22  Fed.  Rep.  698;  Freund  v. 
Taegerman,  26  Fed.  Rep.  812;  OouZd  v.  Mul- 
lanphy  Planing-MiU  Co.  82  Fed.  Rep.  181; 
KeUogg  v.  Root,  28  Fed.  Rep.  525;  South 
Branch  Lumber  Co,  v.  Git,  142  U.  S.  622,85  L. 
ed.  1186. 
I 


In  determining  the  question  as  to  whether  or 
not  the  assignment  and  the  instrument  cre- 
ating the  preference  are  to  be  taken  together 
as  one  transaction  and  in  violation  of  the  stat- 
ute, the  dates  of  the  several  instruments  with 
reference  to  eacl^  other,  and  the  filing  of  the 
same,  are  in  no  way  controlling  in  determining 
that  question.  But  in  reaching  a  conclusion 
we  should  take  into  consideration  all  of  the 
evidence  and  circumstances,  and  determine- 
whether  or  not  the  makinff  of  the  assignment 
was  in  contemplation  at  we  time  of  making 
the  Instrument  or  before,  and  it  is  not  a  ques- 
tion as  to  whether  or  not  the  making  of  the  as- 
signment was  "seriously"  considered  at  the- 
outset. 

South  Branch  Lumber  Co.  v.  OU,  142  U.  S. 
622,  85  L.  ed.  1136;  Walking  Nat,  Bank  v. 
Sands,  47  Kan.  591;  Jones  v.  Kdiogg,  51  Kan. 
268. 

The  question  of  the  knowledge  of  the  bank^ 
or  want  of  knowledge,  is  immaterial. 

Watkins  Nat,  Bank  v.  Sands,  supra. 

When  a  mortgagee  takes  possession  of  the 
mortgaged  chattels  for  the  purpose  of  selling 
the  same  at  private  or  public  sale  to  satisfy  the 
indebtedness  thereby  secured,  it  is  the  duty  of 
the  mortgagee  to  act  fairly,  and  so  handle  the 
propertv  that  it  will  bring  its  full  value  as  near 
as  possible. 

Wygal  v.  Bigelow,  42  Kan.  477;  Jones  v. 
Franks,  88  Kan.  497;  Alexander  v.  Rodriguez 
{"Villa  V.  Roangues^'),  79  U.  8.  12  Wall.  828. 
20  L.  ed.  406;  Franks  y,  Jones,  89  Kan.  286. 

Where  sales  are  made  by  the  mortgagee  un- 
der the  mortgage  bv  him  personally  or  by  any 
person  acting  for  him,  he  is  not  only  required 
to  act  fairly  and  obtain  full  value,  but  the  price 
of  every  dollar's  worth  of  goods  is  a  satisfac- 
tion of  the  debt,  pro  tanto,  whether  the  same 
is  actually  paid  over  or  not. 

ConMing  v.  Shelley,  28  N.  Y.  860,  84  Am. 
Dec.  848;  Bannon  v.  Bowler,  84  Minn.  416; 
Warren  v.  Bis  Creditors,  8  Wash.  48;  Weill  v. 
First  Nat.  Bank,  106  N.  C.  1;  Isenberg  v.  Fans^ 
ler,  86  Kan.  402;  Overman  v.  Quick,  8  Biss. 
184;  Hawkins  v.  Hastings  Bank,  1  Dill.  463. 

The  mort^gee  in  possession  of  mortgaged' 
chattels,  having  sold  enough  property  to  pav 
the  debt,  is  liable  to  the  mortgagor  for  the  bal- 
ance of  the  property,  or  its  fair  market  value 
in  case  he  withholds  the  same,  or  converts  the 
same  to  his  own  use. 

Cobbey,  Chat.  Mortg.  §  1084;  Her  v.  Baker, 
82  Mich.  226. 

Petition  for  refiearing. 

The  court  followed  the  decision  of  the  su- 
preme court  of  Missouri  in  construing  the  as- 
signment laws  of  Kansas,  under  the  apparent 
impression  that  the  Missouri  statute  was  the 
same  as  that  of  Kansas,  when,  as  a  matter  of 
fact,  the  Missouri  statute  on  the  subject  of  as- 
signments is  not  only  radically  different  from 
the  statute  of  Kansas,  but  the  decisions  of  the 
Missouri  courts  are  in  conflict  with  the  de- 
cisions of  the  Kansas  courts  on  the  same  sub> 
Ject. 


NoTB.— For  partioipation  by  a  creditor  In  the  I  a  transfer  tn  payment  or  for  security,  see  ncit  to 
'raudulent  Intent  of  his  debtor  which  will  avoid  I  Bloe  v.  Wood  (Ark.)  81 L.  R.  A.  600. 
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In  Miflfiouri  the  aflsignee  is  designated  by  the 
assignor,  and  the  courts  of  Missouri  hold  that 
the  assignee  steps  into  the  shoes  of  his  assignor, 
and  the  relation  of  these  parties  is  controlled 
by  the  contract,  and  the  assignee  has  no  power 
•except  such  is  conferred  upon  him  by  the  con- 
tract, and  he  could  not  assert  any  clum  to  any 
assets  fraudulently  conveyed,  which  his  as- 
signor could  not  assert,  and  that  the  assignee 
took  simply  the  title  of  the  assignor,  subject  to 
all  equities,  and  under  this  theory  the  deed  of 
assignment  could  not  be  set  aside  for  fraud 
unless  the  assignee  participated  in  the  fraud 
and  the  fraudulent  intent. 

Byrne  v.  Beeker,  43  Mo.  364;  State,  Patrick, 
V.  Keeler,  49  Mo.  648;  Boan  v.  Winn,  98  Mo. 
508;  Heinriehs  v.  Wood;  7  Mo.  App.  386. 

In  determining  the  validity  of  assignments 
under  the  Kansas  statute,  it  is  held  that  it  is 
the  fraudulent  intention  and  acts  of  the  as- 
eignor  that  control,  and  that  it  is  not  neces- 
sary to  show  that  the  assignee  participated  in 
the  fraud. 

Eayser  v.  Hkavenrich,  5  Kan.  836;  Smith  v. 
Hunter,  4  Kan.  App.  877. 

It  is  also  held  that  the  assignee  not  onlv  has 
power  to  do  so,  but  that  it  is  bis  duty  to  oring 
■  suits  to  set  aside  fraudulent  conveyances,  and 
to  recover  and  distribute  all  of  the  assets  pro 
rata  among  the  creditors. 

Chapin  V.  Jenkins,  60  Kan.  886;  Walton  v. 
Eby,  58  Kan.  361:  Marshall  v.  Van  De  Mark, 
(Kan.)  46  Pac.  808;  Withrow  v.  Oitium^  Bank, 
55  Kan.  878;  Ooodman  v.  Kendall,  56  Kan. 
440;  Wyeth  Hardware  Co.  v.  Standard  Imple- 
ment Co.  47  Kan.  436;  John  Shillito  Co,  v.  Me- 
Gonnell,  180  Ind.  41. 

Messrs.  Fred  W.  Bentley  and  David 
SBurth,  for  appellee: 

If  the  mortgi^  was  honestly  made  it  is 
valid,  no  matter  how  short  a  time  intervenes 
before  the  making  of  the  assignment. 

FaUer  A  F.  Co.  v.  MeM,  184  Ind.  60,  ciUng 
Stix  V.  Sadter,  109  Ind.  364;  Gilbert  v.  Mc- 
C<yrkU,  110  Ind.  316;  Carnahanv.  Schwab,  137 
Ind.  507;  John  ShiUito  Co,  v.  McConnell,  180 
Ind.  41;  Peed  v.  EUioti,  184  Ind.  586^,  Far- 
weU  V.  Cvnningham,  86  Iowa,  67;  Oage  v. 
Parry,  69  Iowa,  605;  Aulman  v.  Aulman,  71 
Iowa,  134,  60  Am.  Rep.  783:  Perry  y.  Vetina, 
68  Iowa,  36;  Clement  v.  Johnson,  86  Iowa, 
568. 

It  must  appear  that  the  bank  had  full  knowl- 
edge. 

Thayer,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  by  Simon  Otten- 
berg,  Henry  Ottenberg,  and  Herman  Otten- 
berg,  the  appellants,  against  the  Wichita  Na- 
tional Bank,  W.  J.  Corner,  H.  R.  Farnum, 
W.  B.  Corbett,  and  W.  B.  Hanscom,  the  ap- 
pellees, to  recover  from  said  Wichita  National 
Bank  the  value  of  certain  propertv  that  had 
come  into  the  possession  of  the  bank,  and  had 
subsequently  been  sold  by  the  bank  and  con- 
verted to  its  own  use.  The  bill  of  complaint 
alleged,  in  substance,  the  following  facts: 
That  Simon  Ottenberf,  Henry  Ottenberg,  and 
Herman  Ottenberg,  who  were  engaged  in  busi- 
ness in  the  city  of  New  York  under  the  firm 
name  of  Simon  Ottenberg  &  Bros.,  were  gen- 
eral creditors  of  W.  J.  Comer,  H.  R.  Farnum, 
'84  L.  R.  A. 


and  W.  B.  Hanscom,  three  of  the  appellees 
above  named,  who  were  engaged  in  business  at 
Wichita.  Kansas,  under  the  firm  name  of  Comer 
&  Farnum;  that  on  July  3,  1891,  the  firm  of 
Comer  &  Farnum  was  in  a  failing  condition, 
and  insolvent;  that  said  last-mentioned  firm  on 
said  day  executed  a  chattel  mortgage  covering 
its  entire  stock  of  merchandise,  in  favor  of  the 
Wichita  National  Bank,  to  secure  an  alleged 
indebtedness  of  said  firm  to  said  bank  in  the 
sum  of  $34,684,  and  at  the  same  time  also  exe- 
cuted a  deed  of  assignment,  whereby  said  firm 
conveyed  to  W.  8.  Corbett,  one  of  the  appel- 
lees, all  of  its  property  for  the  benefit  of  all  of 
its  creditors,  the  property  so  conveyed  being 
the  same  property  that  was  conveyed  and  de- 
scribed in  the  aforesaid  chattel  mortgage.  The 
bill  charged,  in  substance,  that  the  determina- 
tion to  execute  both  the  chattel  mortgage  and 
the  deed  of  assignment  was  arrived  at  after  a 
consultation  had  between  the  firm  of  Corner 
&  Farnum  and  the  president  of  the  Wichita 
National  Bank;  that  the  intention  to  execute 
the  mortffage  and  the  deed  of  assignment  was 
communicated  to  said  bank  by  Comer  &  Far- 
num before  either  instrument  was  in  fact  exe- 
cuted; that  the  chattel  morteage  and  the  deed 
of  assignment  were  executed  at  the  same  time, 
and  constituted  one  transaction,  the  intent  be- 
ing by  such  device  to  give  the  Wichita  Na- 
tional Bank  a  preference  over  the  other  credit- 
ors of  Comer  &  Farnum.  The  bill  charged, 
in  substance,  that  the  Wichita  National  Bank 
had  taken  possession,  under  its  chattel  mort- 
gage, of  all  the  property  of  Corner  &  Farnum 
therein  described,  and  had  caused  the  same  to  be 
sold  at  public  and  private  sale,  and  had  thereby 
realizea  a  large  sum  of  monev,  which  it  had  ap- 
propriated to  its  own  use;  that  W.  8.  Corbett, 
the  assignee  named  in  the  deed  of  assignment, 
had  been  requested  to  bring  an  action  against 
the  aforesaid  bank  to  compel  it  to  account  for 
the  money  and  property  by  it  received,  and 
that  he  had  refused  to  bring  such  a  suit.  In 
view  of  the  premises,  the  complainants  below, 
who  are  now  the  appellants,  prayed  that  an 
account  might  be  taken  of  the  property 
that  had  been  appropriated  by  the  Wichita 
National  Bank  under  the  aforesaid  chat- 
tel mortgage,  and  that  it  be  compelled  to 
pay  the  value  thereof  to  W.  S.  Corbett,  as- 
signee, to  the  end  that  it  mij^ht  be  distributed 
pro  rata  among  all  the  creditors  of  Corner  & 
Famum,  pursuant  to  the  laws  of  the  state'of 
Kansas  regulating  general  assignments.  The 
circuit  court  sustained  the  validity  of  the 
chattel  mortgage,  but,  inasmuch  as  the  proof 
showed  to  its  satisfaction  that  the  Wichita 
National  Bank  had  realized  out  of  the  prop- 
erty conveyed  to  it  more  than  enough  to  sat- 
isfy the  mortgage  debt,  it  decreed  that  the 
bank  pay  the  excess  of  money  in  its  hands  to 
a  special  master  appointed  for  that  purpose,  to 
the  end  that  it  might  be  distributed  by  him 
pro  rata  among  all  the  creditors  of  Comer  & 
Farnum  who  had  proved  their  demandsagainst 
the  assigned  estate.  The  complainants  below 
have  appealed  from  that  decree. 

One  of  the  questions  discussed  at  consider- 
able length  on  the  hearing  of  the  appeal  was 
whether  the  assignment  that  was  executed  by 
Corner  &  Famum  to  W.  S.  Corbett  was  a 
valid  assignment,  the  contention  on  the  part  of 
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particular  creditor,  of  his  own  volition,  and 
Iritbout  a  previous  conference  with  his  cred- 
itor, had  executed  a  mortgage  in  favor  of  the 
creditor,  and  at  the  same  time,  as  a  part  of 
the  same  transaction,  bad  also  executed  and 
delivered  a  deed  of  assignment  convejine  the 
same  property.  In  each  instance  the  eviaence 
showed  that  the  deed  of  assignment  was  de- 
livered to  and  accepted  by  the  assignee  before 
the  mortgage  then  in  question  hc^  been  de- 
livered to  the  creditor,  and  before  the  creditor 
had  elected  to  accept  it,  or  was  even  aware  of 
its  existence.  Upon  this  state  of  facts  the 
court  helcLthat  the  mortgages  in  question  were 
inoperative  and  void. 

The  facts  developed  in  the  case  at  bar  are 
essentially  different.  The  chattel  mortgage 
which  is  now  in  controversy  was  executed  and 
delivered  to  the  creditor  before  the  deed  of  as- 
signment was  either  executed  or  delivered,  and 
before  it  was  known  to  the  creditor  that  an  as- 
signment would  be  made.  The  mortgage  was 
also  executed  in  compliance  with  a  demand 
made  by  the  creditor  for^-such  security.  It  be- 
came operative,  therefore,  from  the  moment  it 
was  delivered  to  the  mortgagee,  unless  it  be 
held  that  it  was  invalid  when  delivered,  and 
never  had  any  legal  operation  or  effect,  be- 
cause, when  delivered,  the  mortgagor  enter- 
tained a  secret  intent,  not  communicated  to  the 
mortgagee,  to  thereafter  execute  a  deed  of  as- 
signment. If  such  an  intent  on  the  part  of  a 
mortgagor,  when  carried  into  execution,  will 
serve  to  invalidate  a  mortgage  that  was  exe- 
cuted two  or  three  hours  t^fore  the  execution 
of  a  deed  of  assignment,  then  we  are  unable  to 
see  why  the  existence  of  such  an  intent  should 
not  have  the  same  effect  when  an  assignment 
is  executed  two  or  three  days,  or  even  two  or 
three  weeks,  subsequent  to  the  execution  of  a 
mortgage.  The  Federal  bankrupt  law  of  March 
2,  1887  (14  Stat,  at  L.  617,  chap.  176,  §  85),  did 
invalidate  conveyances  by  way  of  preference 
that  were  made  by  an  insolvent  debtor  in  con- 
templation of  bankruptcy  within  a  certain 
period,  to  wit,  four  months  prior  to  the  execu- 
tion of  an  assignment;  but  no  such  law  exists 
in  Kansas,  and,  in  the  absence  of  a  statute 
upon  the  subject,  the  courts  cannot  say  that  a 
mortgage  or  other  security  is  void,  simply  be- 
cause it  was  executed  a  few  hours  or  a  few 
days  prior  to  the  execution  of  an  assignment 
for  the  general  beneflrof  creditors.  We  think, 
therefore,  that  it  matters  not  how  short  a  time 
may  have  intervened  between  the  execution  of 
the  mortgage  and  the  deed  of  assignment,  if, 
as  we  find  the  fact  to  be,  the  mortgage  was 
executed  and  delivered,  and  thereby  took  effect 
before  the  making  of  the  deed  of  assignment. 
The  transactions  were  separate  and  distinct, 
and  took  place  between  different  parties. 
Waggoner  Qate8  Mill.  Co.  v.  Ziegler-Zaiss  Com- 
mission Co.  128  Mo.  475,  and  cases  there  cited. 
Moreover,  as  we  construe  the  decisions  cited 
from  the  state  of  Kansas,  it  has  never  yet  been 
held  in  that  state  tbet  a  mei'e  intent  on  the  part 
of  a  debtor,  when  he  executes  a  mortgage  se- 
curing a  particular  creditor,  to  thereafter  exe- 
cute a  deed  of  assignment,  will  have  the  effect 
of  invalidating  the  former  security,  although 
the  mortgagee  was  ignorant  of  such  intent,  and 
was  in  no  sense  a  party  to  the  execution  of  the 
assignment. 
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Entertaining  these  views,  we  conclude  that 
the  decree  of  the  circuit  court  was  for  th& 
right  party,  and  it  Is  hereby  affirmed, 

Sanborn*  Circuit  Judge,  dissenting: 
May  a  chattel  mortgage  upon  all  their  valu- 
able property  to  secure  a  pre-existing  debt, 
made  by  insolvent  debtors  two  hours  before 
thev  made  a  general  assignment,  and  after  they 
hadl  resolved  to  do  so,  be  sustained  under  the 
laws  of  Kansas,  either  because  the  mortgagee 
pressed  the  debtor  for  security,  or  because  it 
did  not  know  that  they  intended  to  make  the 
assignment  until  after  it  was  made?  In  sup- 
port of  an  affirmative  answer  to  this  question 
the  case  of  Waggoner- Qate»  Mill.  Co.  v.  ZiegUr- 
Zkiiss  Commisnon  Co.  128  Mo.  473,  is  cited.  It 
may  be  that  the  mortgage  in  question  in  this 
case  could  have  been  sustained  if  it  and  the 
assignment  had  been  made  in  the  state  of  Mis- 
souri, and  if  thev  were  to  be  construed  and 
governed  by  the  decisions  of  the  supreme  court 
of  that  state.  But  they  were  not.  They  were 
made  in  the  state  of  Kansas,  and  their  effect 
and  the  validity  of  the  chattel  mortgage  must 
be  determined  by  the  statutes  of  that  state  as 
they  have  been  interpreted  by  its  highest  judi- 
cial tribunal.  The  statute  of  Kansas,  under 
which  this  assignment  was  made,  provides:. 
"Every  voluntary  assignment  of  lands,  tene- 
ments, goods,  chattels,  effects  and  credits,, 
made  by  a  debtor  to  any  person,  in  trust  for 
his  creditors,  shall  be  for  the  benefit  of  all  the 
creditors  of  the  assignor,  in  proportion  to  their 
respective  claims."  Kan.  Qen.  Stat.  1889, 
chap.  6,  §  1. 

In  Waggoner- Oatee  Mill,  Co.  v.  Ziegler-Zaiw 
Commimon  Co.  supra,  the  supreme  court  of 
the  state  of  Missouri  declared  that  it  had  been 
repeatedly  held  in  states  having  assignment 
statutes  similar  to  those  in  Missouri  and  Kan- 
sas, where  an  insolvent  debtor  had  executed 
different  mortgages  on  all  his  property,  when 
he  intended  at  the  same  time  to  make,  and 
shortly  thereafter  did  make,  an  assignment 
subject  to  such  mortgages  for  the  benefit  of 
all  his  creditors,  that  the  mortgages  and  the 
assignment  were  one  and  the  same  transaction,, 
and  that  the  mortgages  were  void.  Among 
the  decisions  which  it  cited  as  sustaining  this 
proposition  are  Wyeth  Hardware  Co.  v.  Stand- 
ard Implement  Co.  47  Kan.  423;  Watkins  Nat. 
BankY.  Sands,  47  Kan.  591;  Jones  v.  Kellogg, 
61  Kan.  268;  Preston  v.  Spavlding,  120111.  208; 
Van  Patten  v.  Burr,  52  Iowa,  518;  EUison  v. 
Moses,  95  Ala.  221;  Ilolt  v.  Bancroft,  30  Ala. 
193;  First  Nat.  Bank  v.  Bard,  59  Hun,  529; 
Berger  v.  Varrelmann,  127  N.  Y.  281, 12  L.  R. 
A.  808;  Peed  v.  EUiott,  134  Ind.  536;  Berry  v. 
Cvtts,  42  Me.  445.  After  citing  these  decisions, 
the  supreme  court  of  the  state  of  Missouri  an- 
nounced that  there  were  a  large  number  of  au- 
thorities of  equal  merit  which  held  to  a  con- 
trary view,  and  that  among  the  latter  class 
were  those  of  the  state  of  Missouri.  An  ex- 
amination of  the  cases  in  the  supreme  courts  ef 
Kansas  and  Missouri  which  involve  this  ques- 
tion has  convinced  me  that  this  is  a  correct 
statement  of  the  standing  of  the  decisions  of 
the  highest  courts  of  those  states  upon  this  is- 
sue. If  this  be  so,  this  court  ought  not  to  be 
governed,  in  determining  the  validity  of  this 
chattel  mortgage,  by  the  decisions  of  the  su- 
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preme  court  of  Miasoari,  bot  by  those  of  the 
hif  best  JadicUl  tribanal  of  Kanaafl.  Upon  this 
soDiect  the  Sapieme  Coort  of  the  United  States 
said  io  a  recent  case:  "The  question  of  the 
•construction  and  effect  of  a  statute  of  a  state, 
regulating  assignments  for  the  benefit  of  creditr 
ors.  Is  a  question  upon  which  the  decisions  of 
the  highest  court  of  the  state,  establishing  a 
rule  of  property,  are  of  controlling  authority 
in  the  courts  of  the  United  States.  Brashear 
▼.  Wat,  82  U.  8.  7  Pet.  608,  «5,  8  L.  ed.  801. 
804;  Masaev  ▼.  AUen  CAUen  v.  Mastey'l  84 
U.  8.  17  Wall.  851.  21  L.  ed.  543;  Hopd  ▼. 
Fulton,  91  U.  8.  479,  485,  28  L.  ed.  868,  865; 
Sumner  y.  Hieks,  67  U.  S.  2  Bhick.  582.  584, 

17  L.  ed.  855.  856;  Jaffrapy.  MeOehee,  107  U. 
a  861.  865,  27  L.  ed.  495,  496;  P^teny.  Bain, 
188  U.  8.  670,  686.  88  L.  ed.  696.  702;  Jenek$ 
y.  Quidnick  Go.  (* Randolph's  Executor  y.  Quid- 
niek  Co,\  185  U.  8.  457.  84  L.  ed.  200.  The 
decision  in  WhiU  y.  Ooiehausen,  129  U.  8. 829, 
82  L.  ed.  677,  construing  a  similar  statute  of 
Illinois  in  accoidance  with  the  decisions  of  the 
supreme  court  of  that  state  as  understood  by 
this  court,  has  therefore  no  bearing  upon  the 
case  at  bar.  The  fact  that  similar  statutes  are 
allowed  different  effects  in  different  states  is 
immaterial .  As  obseryed  by  Mr.  Justice  Field, 
speatdng  for  this  court:  *The  interpretation 
within  the  jurisdiction  of  one  state  becomes  a 
part  of  the  law  of  that  state,  as  much  so  as  if  in- 
corporated into  the  body  of  it  by  the  legislature. 
If,  therefore,  different  interpretations  are  given 
in  different  states  to  a  similar  local  law.  that 
law  in  effect  becomes  by  the  interpretations, 
so  far  as  it  is  a  rule  for  our  action,  a  different 
law  in  one  state  from  what  it  is  in  the  other.' 
ChriHy  y.  Pridgeon,  71  U.  8.  4  Wall.  196,  208. 

18  L.  ed.  822, 824.  See  also  Detroit  y.  Osborne, 
185 U.  8. 492. 84  L.  ed.  260."  Union  Nat,  Bank 
y.  Bank  of  Kansas  Oity,  186  U.  8.  228.  285,  84 
L.  ed.  841.  845. 

The  yery  different  effect  which  similar  trans- 
actions haye.  under  the  opposing  decisions  of 
the  courts  of  different  states  upon  the  yalidity 
-of  chattel  mortgages,  executed  after  the  mort- 
gagor has  resolyed  to  make  a  general  assign- 
ment, and  at  about  the  same  time  that  he 
makes  it,  is  well  illustrated  by  the  case  Just 
cited,  which  is  based  on  the  decisions  in  Mis- 
souri, and  in  the  case  of  White  y.  Cotthausen, 
129  U.  8.  829,  82  L.  ed.  677,  which  rests  upon 
the  rulings  of  the  supreme  court  of  Illinois. 
In  the  former  case  preferences  are  sustained 
that  would  haye  been  ayoided.  if  they  had 
been  giyen  in  Illinois,  and  in  the  latter  case 
those  are  avoided  that  might  have  been  sus- 
tained under  the  decisions  in  Missouri.  Now. 
the  decisions  of  the  supreme  court  of  the  state 
of  Kansas  upon  the  question  under  considera- 
tion are  in  accord  with  those  of  the  supreme 
•courts  of  Illinois,  Iowa.  Maine,  and  New  York. 
As  I  understand  them,  they  do  not  rest  upon 
the  proposition  that  preferences  made  by  an 
insolvent  debtor,  after  be  has  resolved  to  make 
an  assignment,  are  void  because  he  or  his  pre- 
ferred creditors  intended  thereby  to  hinder,  de- 
lay, or  defraud  his  other  creditors.  They  rest 
on  the  ground  that  such  preferences  in  them- 
selves constitute  a  violation  of  the  letter  and 
spirit  of  that  provision  of  the  assignment  law 
which  requires  the  assigned  property  to  be  dis- 
tributed pro  rata  among  all  the  creditors  of  the 
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insolyent.  This  proyision  is  aa  much  violated 
when  prefened  creditors  are  ignorant  as  when 
the^  are  aware  of  the  intention  of  the  debtor 
to  immediately  follow  their  preferences  with 
an  assignment.  It  is  as  much  violated  when 
they  have  urged  the  insolvent  to  give  them  the 
securities  as  when  he  has  done  so  voluntarily. 
It  is  as  much  violated  when  he  gives  the  pref- 
erences, and  they  accept  them  in  good  faith, 
with  the  intent  that  the  preferred  creditors 
shall  thereby  secure  the  payment  of  theh>bona 
fide  claims,  as  when  the  debtor  and  the  credi- 
tors intend  to  delay  the  unsecured  creditors. 
The  question  under  this  statute  is  aot.  What 
was  the  knowledge  or  the  intent  of  the  secured 
creditors?  It  is  not  whether  the  debtor  or  the 
creditors  intended  by  the  preferences  to  hinder, 
delay,  or  defraud  unsecured  creditors,  but  tiie 
only  question  is.  Did  the  insolvent  debtor  con- 
template, and  intend  to  make,  the  assignment, 
when  he  was  making  the  preferences?  Did  he 
intend  to  dispose  of  his  property  when  he  en- 
tered upon  the  transaction  by  the  use  of  the 
instruments  which  gave  the  'preferences  and 
the  assignment  which  immediately  followed 
them?  As  Judge  Love  well  said  in  deciding 
in  the  court  below  the  case  of  South  Branm 
Lumber  Co.  v.  Oit,  142  U.  S.  622.  630, 85  L.  ed. 
1186.  1189.  "The  intention  of  the  assignor 
must  be  the  true  and  guiding  principle  of  de- 
cision." A  careful  reading  of  the  opinions  of 
the  supreme  court  of  Kansas  had  led  me  to  the 
conclusion  that  a  chattel  mortgage  in  that  state 
cannot  be  sustained  under  those  decisions  either 
on  the  ground  that  the  mortgagee  was  ignorant 
that  the  mortgagors  had  resoTvM  to  make  a  gen- 
eral assignment  when  they  made  the  mortgage, 
or  on  the  ^und  that  the  mortgitfee  had  urged 
them  to  give  the  securities.  In  Wyeih  Hardware 
Co,  v.  Standard  Implement  Co.  47  Kan.  428,  and 
in  Watkins  Nat.  Banky,  Sands,  47  Kan.  591, 
the  mortgagors  made  the  mortgages  Just  before 
making  the  assignments.  The  preferred  credi- 
tors had  no  notice  or  knowledge  that  the  mort- 
gagors intended  to  make  general  assignments, 
and  they  had  not  pressed  them  for  payment  of 
their  debts,  nor  asked  for  security,  and  yet  the 
mortgages  were  set  aside  by  the  supreme  court 
of  Kansas.  That  they  were  not  void  on  the 
ground  that  such  preferences  were  made  with 
intent  to  hinder,  delay,  or  defraud  creditors  is 
demonstrated  by  the  fac^  that  the  court  found 
in  the  latter  case  that  the  debts  secured  were 
actual,  that  the  mortgages  and  the  assignment 
were  made  in  good  faith,  and  that  for  this  rea- 
son an  attachment  could  not  be  sustained  on 
the  ground  that  the  debtor  intended  to  hinder, 
delay,  or  defraud  his  creditors;  and  yet  it  held 
that  the  mortgages  were  void,  that  they  gave 
no  preferences,  and  that  the  proceeds  of  the 
property  must  be  distributed  pro  rata  among 
all  the  creditors  under  the  assignment  47 
Kan.  598.  In  Jones  v.  Kellogg,  51  Kan.  268. 
274,  the  creditors  who  procured  one  of  the 
chattel  mortgages  upon  the  property  of  the 
debtor  presented  their  claim  to  him,  and  de- 
manded payment  of  it,  or  security  for  it.  on 
November  17.  1886,  and  the  debtor  promised 
to  give  the  security  in  case  of  any  trouble.  On 
November  29,  1886.  he  made  a  chattel  mort- 
gage to  secure  this  claim  and  followed  it  with 
a  general  assignment,  which  he  made  on  the 
same  day.    The  supreme  court  of  Kansas  held 
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that  the  mortgage  was  voidable.  The  opinion 
discloses  the  fact  that  an  attempt  was  made  in 
that  case  to  distinguish  it  from  the  cases  cited 
from  47  Kan.  on  the  ffiound  suggested  in 
the  opinion  of  the  court  In  this  case,  namely, 
that  the  mortgage  was  not  voluntarily 
given.  The  court  answered  this  argument  in 
these  words:  '  *It  is  claimed  by  the  defendants 
in  error,  plaintiffs  below,  that  the  mortgage 
given  to  Charles  P.  Kellogg  &  Co.  was  not 
given  by  Townley  of  his  own  volition  and  un- 
solicited, as  were  the  mortgages  mentioned  in 
the  cases  above  cited,  but  were  given  because 
of  importunities,  demands,  and  active  vigilance 
on  the  part  of  Charles  P.  Kellogg  &  Co. 
through  their  agents,  in  attempting  to  collect 
their  claim  or  to  obtain  security  thereon,  and 
because  of  a  promise  on  the  part  of  Townley, 
the  debtor,  made  several  days  before  the  execu- 
tion of  the  mortgage,  and  before  the  assign- 
ment was  contemplated,  to  give  security  upon 
the  claim  if  trouble  should  arise.  These  things 
are  not  thought  by  this  court  to  be  material, 
however,  for  the  reason,  among  others,  that  no 
intention  was  really  formed  by  Townley  to 
•execute  any  mortgage  to  Charles  P.  Kellogg 
•&  Co.  until  the  intention  was  also  formed  by 
him  to  execute  a  general  deed  of  assignment 
for  the  benefit  of  all  his  creditors,  when  the 
mortgage  was  executed,  it  was  not  the  carry- 
ing out  of  an  agreement  previously  entered 
into  between  the  parties,  upon  a  new  and  suf- 
ficient consideration  passing  at  the  time  when 
the  agreement  was  made,  and  an  agreement  in- 
tended to  be  fulfilled  by  one  of  the  parties  in 
•executing  a  mortgage  to  the  other,  but  it  was 
simply  the  carrying  out  of  an  intention  formed 
at  the  very  time  that  another  intention  was 
-4il80  formed,  to  execute  a  general  deed  of  as- 
signment. It  does  not  appear  that  anything 
was  said  prior  to  this  time  with  regard  to 
mortgages,  or  that  any  new  consideration 
passed  for  the  mortgages;  hence,  as  before 
stated,  the  mortgages  must  be  considered  as 
-?oid."    51  Kan.  278. 

In  view  of  these  decisions  and  the  rule  of 
the  Supreme  Court  of  the  United  States  that 
they  constitute  the  law  of  the  state  of  Kansas 
which  the  national  courts  are  bound  to  enforce, 
I  am  of  the  opinion  that  the  chattel  mortgage 
in  this  case  should  be  set  aside  and  the  judg- 
ment which  sustains  it  should  be  reversed. 

Rehearing  denied. 


(Sixth  Circuit.) 

RICHMOND  &  IRVINE  CONSTRUCTION 
COMPANY,  Appt, 

RICHMOND.  NICHOLASVILLE,  IRVINE, 
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PANY  et  a/.. 

And  Ten  Other  Cases. 
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doinln»te«  and  eomtrols  a  railroad 
oompaiigr  having  the  same  stookholdera  will 
not  make  its  engaffementB  operate  in  legal  ef- 
fect as  those  of  the  railroad  company  with 
respect  to  one  who  to  fully  aware  of  the  relations 
of  the  companies  when  making  a  contract  with 
the  former  for  work  on  the  railroad. 

8.  A  eonstraetioii  cM>m|>aiiy  beoomes  a 
•aboontraetor*  and  not  an  orlf^inal 
eontraetor  with  a  railroad  eompaay* 
when,  with  full  knowledge  that  a  contract  oom- 
panyfis  unable  to  complete  the  work,  it  agrees 
with  It  to  do  so  for  an  agreed  sum  in  cash  and 
bonds,  with  a  provision  that  it  shall  have  a  ^^sob- 
oontractor*8  lien,**  although  the  railroad  com- 
pany has  consented  to  the  subletting  of  the  con- 
tract, and  that  the  construction  company  shall 
have  a  contractor's  Uen. 

S*  Paj-ment  In  bond*  under  a  eontraet 
by  an  embarraaeed  railroad  eontrae- 
tor to  pay  a  eonetmetlon  eompaay  fbr 
completlng.the  eontraet,  $1  for  each  tl  ex- 

'  pended,  and  an  equal  amoant  in  bonds  of  the 
railroad  company,  which  were  worth  about  40 
per  cent  of  their  face  value  when  the  contract 
was  made,  and  greatly  depreciated  thereafter, 
will  be  applied  ratably  on  the  lienable  and  non- 
lienable  expenditures,  and  the  part  applicable  to 
the  former,  like  other  payments  to  subcontract- 
ors, will  be  applied  on  the  excess  of  the  claim  over 
tho  security  of  the  subcontractor's  Uen, 

4.  An  Implied  promise  to  pay  Interest 
after  a  epeellled  date  ^  made  in  a  contract 
flxlDg  the  ttlne  of  payment  but  providing  that 
until  a  later  date  specified  it  shall  bearno  inter- 
est. 

6.  Money  expended  by  a  enbeontraetor 
In  paying  aalarles  of  its  corporate  oflBoers 
andofnce  expenses,  and  to  secure  a  guaranty  on 
its  contract  forpurchase  of  material,  will  not 
sustain  a  subcontractor's  lien. 

6.  Proeorlnir  riffhte  of  way  for  a  railroad 
to  not  the  fumtohing(of  matenato  within  the 
meaning  of  a  lien  law. 

7.  The  agreed  eontraet  priee'  of  rail- 
road eonetmetlon  payable  in  bonds  should 
be  dimintohed  for  the  purpose  of  limiting  the 
amount  of  subcontractor's  liens  by  the  amount 
of  unpaid  interest  which  the  contractor  had 
agreed  to  pay  on  the  railroad  bonds  in  order  to 
maintain  the  credit  of  the  railroad  company 
until  after  completion  of  the  road. 

8.  Interest  on  overdue  elalms  of  snb- 
eontractors  maybe  included  in  the  amount 
of  thelrl  liens,  although  the  owner  of  the  prop- 
erty to  insolvent  and  the  allowance  of  interest 
will  dimlDtoh  the  fund  applicable  to  inferior 
liens. 

9.  A  Uen  for  ftimlshing  new  material 
and  replaelniT  It  In  a  brld^  cannot  be 
claimed  by  a  subcontractor  whose  employees  by 
negligence  had  made  the  new  material  and  work 
necessary. 

10*  liOffal  or  other  serrlees!  rendered 
In  aoqolrlncr  rights  of  way  for  a  railroad 
do  not  constitute  "services"  within  the  meaning 
of  a  lien  law. 

11.  Fallore  to  file  a  statement  of  Uen  In 
*'eaeh  eonnty  in  which  the  labor  was  per- 
formed," as  required  by  statute,  will  not  prevent 
enforcing  a  lien  for  the  proportionate  part  of  the 


NOTB.— As  to  the  control  of  one  corporation  by 
another,  see  Farmers'  Loan  A  T.  Co.  v.  New  York 
J^K.  B.  Oo.  (N.  Y.)  84  L.  B.  A.7A. 

As  to  the  parties  who  may  claim  liens  as  laborers, 

ML.R  A. 


etc.,  see  note  to  Tod  v.  Kentucky  Union  B.  Oo.  (C. 
C.  App.  dth  C.)  IB  L.  R.  A.  306. 

For  the  effect  of  payment  to  contractors  or  sub- 
contractors as  affecting  liens  of  subordinate  claims, 
see  French  v.  Bauer  (N.  Y.)  80  L.  B.  A.  600,  and  note* 
40 
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labor  which  was  done  In  one  county  In  which  It 
was  filed. 
12.  Materialg  not  aetnally  used  or  de- 
livered to  a  eontraetor  arc  not  **fur. 
nished**  for  the  purpose  of  creating  a  subcon- 
tractor's lien,  although  they  were  worthless  for 
any  other  purpose  and  were  prepared  for  the 
c6ntractor  under  a  contract  which  he  broke  by 
refusing  to  accept  them« 

(May  7.1806.) 

APPEALS  by  claimants  of  liens  upon  the 
property  of  the  Richmond,  Nicbolasville, 
IryiDe,  &  Beattyville  Railroad  Com  panv  from 
a  decree  of  the  Circuit  Court  of  the  tJnited 
States  for  the  District  of  Kentucky  settling 
the  priority  of  the  liens  upon  funds  arising 
from  the  sale  of  the  road.  Modifisd  and 
affirmed. 

Before  Taft  and  Lnrion,  Circuit  Judges, 
and  Severens,  District  Judge. 

Statement  by  Lnrton*  Circuit  Judge: 
These  were  appeals  in  the  suit  of  Central 
Trust  Co,  V.  Biehmond,  N.  I.  db  B,  R,  Co.  68 
Fed.  Rep.  00,  severally  taken  by  the  Richmond 
&  Irvine  Construction  Co.,  L.  F.  Mann,  J.  £. 
Dougherty,  G.  W.  Gourley,  W.  B.  Smith,  D. 
Shannon  &  Co.,  J.  W.  Walker  and  others, 
John  Mitchell  &  Co.,  M.  A.  Sullivan,  Dicka- 
son  &  Crawford,  and  John  McLeod,  from  the 
decree  of  the  circuit  court  settling  the  priorities 
among  the  various  claimants  of  the  fund  aris- 
ing from  the  sale  of  the  railroad. 

Each  of  the  appellants  named  above  has 
prosecuted  a  separate  appeal.  The  general 
facts  out  of  which  the  questions  presented  by 
them  arise  have  been  stated  in  the  opinion  filed 

rn  appeal  of  Central  Trust  Co.  v.  Richmond, 
L  d  B.  R.  Co.  (being  No.  240  on  this 
docket)  68  Fed.  Rep.  90.  These  general  facts 
need  not  be  again  stated.  Many  of  the  ques- 
tions arising  upon  the  separate  assignments  of 
error  filed  by  the  several  appellants  are  fully 
covered  by  the  opinion  in  the  case  above  re- 
ferred to.  The  court,  in  this  opinion,  will 
confine  itself  to  such  questions  as  were  not 
necessarily  involved  in  the  former  case. 

Messrs.     Stone    A    Sndduthf     for   ap 

pellantsr 

The  right  of  the  owner  to  pay  the  con- 
tractor without  seeing  the  subcontractor's 
claim  satisfied  is  suspended  during  the  whole 
time  within  which  the  act  gives  the  subcon- 
tractor the  right  to  file  a  lien. 

Ballou  V.  Slack,  21  Neb.  181;  Courtney  v. 
Insurance  Co.  ofN.  A.  49  Fed.  Rep.  809,  4  U. 
8.  App.  140;  uavighorsty.  Lindberg.  67  111. 
466;  Neilson  v.  Iowa  Eastern  R.  Co.  44  Iowa, 
71;  ClotighY.  McDonald,  18  Kan.  114. 

In  this  case  the  mortgage  itself  put  the 
mortgagee  upon  notice  that  the  road  was  not 
built  when  the  bonds  were  issued,  for  it  re- 
cites the  fact  that  the  road  is  to  be  built,  and 
when  the  bondholders  purchased  from  the 
contract  company  their  bonds,  they  were 
charged  with  notice  that  those  who  furnished 
the  materials  and  built  the  road  would  be  en- 
titled to  a  lien. 

Brooks  V.  Burlington  &  8.  W.  R.  Co.  101  U. 
8.  448,  25  L.  ed.  1057;  Van  Stone  v.  StUlweU  d 
B.  Mfg.  Co.  142  U.  8.  128,  86  L.  ed.  961; 
\  L.  R.  A. 


Courtney  v.  Insurance  Co,  of  y.  A,  supra; 
Phillips.  Mechanic's  Liens,  g  1;  Davis  v.  Bils- 
land,  85  U.  S.  18  Wall.  659,  21  L.  ed.  969-.. 
Taylor  v.  Burlington,  C.  R.  db  M.  R.  Co.  4  Dill. 
575:  Henry  d  C,  Co,  v.  Ewlm,  97  Mo.  47,  3  L. 
R.  A.  882. 

Under  statutes  which  give  the  subcontractors- 
a  direct  lien,  the  amount  for  which  the  prop- 
erty may  be  charged  is  not  limited  by  the 
amount  that  may  be  due  from  the  owner  to  the- 
contractoir,  nor  does  it  in  any  way  depend 
upon  the  state  of  the  account  between  them. 

2  Jones.  Liens,  S  1804:  Hunter  v.  Truckee 
Lodge  No.  14,  L  0,  O.  F.  14  Nev.  24;  tihella- 
barger  v.  Thayer,  15  Kan.  619;  Delahay  v. 
Ooldie,  17  Kan.  268;  CloughY.MeDonald.tupra. 

The  subcontractor  is  not  bound  by  the  terms 
of  the  original  contract. 

Benedict  v.  Hood,  184  Pa.  289;  Mulrey  v. 
Barrow,  11  Allen,  152;  Hartman  v.  Berry,  56- 
Mo.  487;  McLaughlin  v.  Reinhart,  54  Md.  71; 
Clough  V.  McDonald,  supra. 

A  subcontractor  has  two  sources  of  payment. 
He  has  a  right  to  look  to  the  solvency  of  the 
original  contractor  for  pavment,  and,  that  fail- 
ing, he  has  the  right  to  rely  on  his  lien  against 
the  railroad. 

Phillips,  Mechanics' Liens,  §  312. 

The  only  limitation  upon  the  right  of  the 
subcontractor  to  have  his  lien  is  that  the  ag- 
gregate amount  of  the  liens  shall  not  exccM 
the  contract  price  of  the  original  contractor. 

The  proper  construction  of  this  contract 
gave  to  the  railroad  companv  the  right  of 
election  as  to  whether  it  woulci  pay  in  money 
or  in  the  securities,  and  wherever  this  right  of 
election  on  the  part  of  the  debtor  exists,  then  it 
is  an  alternative  contract,  and  the  contract 
price  in  this  case  should  be  measured  in  money. 

Cleteland  db  P.  R.  Co.  v.  Kell^,  5  Ohio  St 
180;  Roberts  Y.  BeaUy,  2  Penr.  &  W.  68,  21  Am. 
Dec.  417;  Farmerg^  Loan  &  T.  Co.  v.  Canada  db 
8t.  L.  R.  Co.  127  Ind.  250.  11  L.  R.  A.  740; 
Ma/rlor  v.  Texas  <t  P.  R.  Co.  21  Fed.  Rep.  883; 
Texas  db  P.  R.  Co.  v.  Marlar,  128  U.  S.  687,  31 
L.  ed.  808. 

It  is  the  duty  of  the  debtor  to  seek  the  cred- 
itor for  the  purpose  of  paying  the  debt. 

18  Am.  &  £ng.  Enc.  Law,  p.  198;  Sanders 
V.  Norton,  4  T.  B.  Mon.  464 

The  mere  agreement  of  the  owner  to  pay  the 
mechanic  in  securities,  which  if  delivered  by 
the  owner  to  the  mechanic  would  prevent  a 
lien,  does  not  waive  a  lien  at  all. 

McMurray.  v.  Brown,  91  U.  S.  257,  23  L. 
ed.  821;  Chicago  dbA.  R.  Co.  v.  Union  Rolling 
Mill  Co.  109  U.  S.  708,  27  L.  ed.  1081;  Van 
Stone  V.  Stillwell  <ft  B.  Mfg.  Co.  142  U.  S. 
128,  85  L.  ed.  961;  ReUey  v.  Ward,  4  G. 
Greene,  21 ;  Phillips,  Mechanics'  Liens,  §  129; 
2  Jones,  Liens,  2d  ed.  g  1586. 

The  aggregate  amount  of  liens,  as  spoken  of 
in  the  2d  section  of  the  act  of  1888.  means  the 
liens  that  were  perfected  and  asserted  by  the 
subcontractors;  the  expression  in  the  stat- 
ute does  not  mean  the  mere  amount  of  work 
done  by  the  various  subcontractors. 

Othmer  Bros.  v.  Clifton,  69  Iowa,  656. 

The  circuit  court  erred  in  refusing  to  allow 
any  of  the  lien  claimants  interest  on  their  de- 
mands. 

Henderson  Cotton  Mfg.  Co.  T.  Lowell  Machine 
Shops,  86  Ky.  668:  Toung  v.  Oodbe,  82  U.  S. 
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15  Wall.  562,  21  L.  ed.  250;  MoMoehuHtU  Ben. 
Amo.  y.  Miles,  187  U.  S.  689,  84  L.  ed.  884; 
Chieoffo  d  A,  R.  Co,  v.  TurrUl,  101  U.  8. 
886.  26  L.  ed.  1009;  Bneed  v.  WisUr,  21  U.  8. 
8  Wheat.  690,  5  L.  ed.  717;  Tlumias  v.  West- 
ern Car  Co.  149  U.  8.  95,  87  L.  ed.  668;  WiU- 
iams  ▼.  American  BarUlc,  4  Met.  817;  Thomas  v. 
Jliinot,  10  Gray,  263;  Bomnan  v.  Wtlson,  2 
McCrary,  394;  1  Am.  Lead.  Cas.  516;  Sehult^s 
Appeal  11  8erg.  &  R.  182;  11  Am.  &  Eng. 
Edc.  Law.  p.  880;  Harmonson  y.  Wilson,  1 
Hughes,  207;  Bedfield  v,  Tstalufera  Iron  Co. 
110  U.  S.  174.  28  L.  ed.  109. 

The  coDBtruction  company's  lien  was  that  of 
a  contractor — not  a  subcontractor. 

Beach,  Priv.  Corp.  g  295;  McDonald  v. 
Charleston,  C  dh  C.  R.  Co.  98  Tenn.  281; 
Central  Trust  Co,  v.  Bridges,  57  Fed.  Rep. 
76S,16  U.  8.  App.  115. 

Liens  might  be  claimed  for  amounts  ex- 
pended for  right  of  way. 

Provolt  V.  Chicago,  R,  I.  <k  P.  R.  Co,  57 
Mo.  256,  69  Mo.  688;  Qillison  ▼.  Savannah  dt 
CR.  Co  7  8.  C.  N.  8.  178;  WcUker  ▼.  Ware, 
H.  cjfc  B.  R,  Co.  Jj.  n,  1  Eq.  195;  Ross  ▼. 
Adams,  18  Bush,  870:  Ey.  Qen.  8tat.  §  24, 
art.  1.  chap.  68.  p.  882. 

Attorneys  have  liens  for  legal  services  under 
the  statute. 

Phillips,  Mechanics'  Liens,  §  158;  Davis  v. 
Alvord,  94  U.  8.  545,  24  L.  ed.  288;  Flagstaff 
Silver  Min.  Co.  ▼.  Cullins,  104  U.  8. 176,  26  L. 
ed.  704;  Stryker  v.  Cassidy,  76  N.  Y.  50.  82 
Am.  Rep.  262;  Gumey  t.  Atlantic  A  Q,  W, 
R.  Co.  58  N.  Y.  858. 

Mr.  Ernest  McPliersoii  for  John  Mitch- 
ell &  Co.  appellants. 

Mr.  Matthew  O'Doherty  for  D.'Shannon 
&Co. 

Mr.  Alexander  P.  Humphrey  for  J. 
W.  Walker. 

Mr.  St.  John  Boyle  for  LonisviUe  Trust 
Co. 

Messrs.  A.  E.  Richards  and  J.  B. 
Baskin  for  Central  Trust  Co. 

Lnrton,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

1.  One  of  the  principal  questions  presented 
by  the  appeal  of  the  Richmond  &  Irvine  Con- 
struction Company  concerns  the  relation 
which  it  bears  to  the  appellee  the  Richmond, 
Nicholasville,  Irvine,  &  Beattyville  Railroad 
Company.  Its  contention  is  that  it  is  properlv 
to  be  considered  as  a  contractor  with  the  rail- 
road company,  and  it  assigns  as  error  that  the 
circuit  court  did  not  so  hold,  instead  of  con- 
struing it  to  be  a  subcontractor  under  the  Ohio 
Valley  Improvement  &  Contract  Company. 
As  will  appear  more  fully  by  the  opinion  of 
the  court  heretofore  filed  m  the  case  of  Central 
Trust  Co.  V.  Richmond,  N.  I.  db  B.  R.  Co.  81  U. 
8.  App.  675,  the  Ohio  Valley  Improvement  & 
Contract  Company  had  contracted  with  the 
said  railroad  company  to  construct  and  equip 
the  entire  line  of  railroad  of  the  said  railroad 
company.  The  Ohio  Valley  Improvement  & 
Contract  Company,  hereafter  designated  as  the 
"Contract  Company,"  after  doing  the  larger 
part  of  the  work  and  furnishing  the  greater 
part  of  the  materials  for  that  purpose,  became 
financially  embarrassed,  and  unable  to  com- 
plete its  contract  without  assistance.  It  had 
84  L.  R.  A. 


agreed  to  construct  and  equip  the  said  line  of 
railroad  for  the  bonds  and  stocks  of  the  rail- 
road company.  Thus  all  the  assets  of  the 
railroad  company  had  either  been  paid  or 
pledged  to  it,  and  when  the  latter  became  un- 
able to  go  on  with  the  work  the  railroad  com- 
pany was  in  no  condition,  financially,  to 
complete  the  construction  itself.  In  this  situ- 
ation of  affairs  the  contract  company  entered 
into  an  agreement  with  the  appellant  the 
Richmond  &  Irvine  Construction  Company, 
hereafter  designated  as  the  "Construction 
Company,"  that  the  latter  should  complete  the 
work  of  construction  between  Richmond  and 
Irvine,  Kentucky,  and  furnish  all  necessary 
materials.  It  also  agreed  to  purchase  and  hold 
certain  coupons  detached  from  the  bonds  of 
the  railroad  company,  which  coupons  the  con- 
tract company,  under  its  agreement  with  the 
railroad  company,  was  under  obligation  to  pay, 
and  to  purchase  and  hold  certain  subcon- 
tractors' lien  claims  due  by  the  contract  com- 
pany. The  agreement  between  the  construc- 
tion company  and  the  contract  company 
provided  that  the  former  should  have  a  sub- 
contractors' lien"  on  the  property  of  the 
railroad  company.  The  subscribed  capital 
stock  of  the  construction  company  was  esti- 
mated to  be  $S00,000.  It  contracted  to  do 
work  and  furnish  materials  of  an  estimated 
value  of  not  more  than  $140,000,  and  to  expend 
the  balance  of  its  subscribed  capital  stock  in 
the  purchase  of  the  coupons  and  "subcon- 
tractors' liens  designated  by  the  contract.  The 
contract  concluded  in  the  following  words: 

"And  said  contract  company  agrees  to  pay 
the  said  construction  company  for  said  work, 
materials,  and  such  claims  as  may  be  so  pur- 
chased, the  sum  |400,000,  to  be  paid  as  fol- 
lows: In  the  new  5  per  cent  first-mortgage 
bonds  of  said  railroad  company  the  sum  of 
$200,000  as  soon  as  the  bonds  are  printed  and 
ready  for  delivery,  and  the  sum  of  $200,000  in 
money  due  and  payable  at  the  expiration  of 
thirty  days  after  the  track  of  said  railroad  is 
laid  and  completed  as  aforesaid  from  Rich- 
mond. Kentucky,  to  the  Kentucky  river,  op- 
posite Irvine,  Kentucky;  but,  should  said  sum 
not  be  paid  at  maturity,  the  same  shall  bear  no 
interest  until  January  1,  1892." 

It  was  signed  only  by  the  contract  company 
and  the  construction  company.  The  conten- 
tion of  appellant  that  this  contract  is  to  be 
construed  as  a  contract  of  the  railroad  com- 
pany, and  in  its  relation  as  that  of  an  original 
contractor,  is  based  upon  two  propositions: 

First.  It  contends  that  under  the  evidence  in 
this  case  the  contract  company  was,  in  legal 
effect,  the  railroad  company,  and  that  engage- 
ments made  by  it  were,  in  legal  effect,  engage- 
ments made  by  the  railroad  company.  In  sup- 
port of  this,  appellant  has  endeavored  to  show 
that  the  stockholders  in  each  .corporation  were 
the  same,  and  that  the  contract  company  domi- 
nated and  controlled  the  railroad  company. 
The  contract  company  was  a  legal  corporation, 
wholly  distinct  and  separate  from  the  railroad 
company.  The  fact  that  the  stockholders  in 
each  may  have  been  the  same  persons  does  not 
operate  to  destroy  the  legal  identity  of  either 
corporation.  Neither  does  the  fact  that  the 
one  corporation  exercised  a  controlling  infiu- 
ence  over  the  other  through  the  ownership  of 
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its  stock  or  through  the  identity  of  stock- 1 
holders,  operate  to  make  either  the  agent  of  the 
other,  or  to  merge  the  two  corporations  into 
one.  There  is  no  pretense  of  any  fraudulent 
concealment  of  the  interest  of  the  one  corpora- 
tion in  the  other,  or  of  the  fact  that  the  per- 
sons controlling  the  one  corporation  likewise 
controlled  the  other.  The  officers  and  agents 
of  the  construction  company  were  fully  aware 
of  the  relations  which  existed  between  the  two 
companies.  They  also  knew  that  the  contract 
company  was  under  obligation  to  build  and 
equip  the  railroad  for  the  railroad  company. 
With  this  knowledge  of  the  relations  of  each 
corporation  to  the  other,  it  deliberately  entered 
into  a  contract  with  the  contract  company  to 
do  work  for  and  under  the  contract  company, 
as  a  subcontractor.  The  facts  of  this  case  are 
very  much  the  facts  which  appeared  in  the 
case  of  Central  Trust  Co,  v.  Bridget,  6  C.  C. 
A.  589,  67  Fed.  Rep.  758.  16  U.  8.  App.  115. 
In  that  case  the  court  distinctly  held,  on  sub- 
stantially the  same  facts,  that  the  corporations 
were  to  be  treated  as  distinct  entities,  and  that 
neither  was  to  be  treated  as  the  agent  of  the 
other,  when  openly  contracting  for  itself,  and 
in  its  own  corporate  name. 

Second.  Appellant  also  rests  its  contention 
upon  the  legal  effect  of  the  action  of  the  board 
of  directors  of  the  railroad  company  contained 
in  certain  resolutions  found  upon  the  minutes 
of  the  board,  as  follows: 

''Whereas,  the  Richmond,  Nicholasville,  Ir- 
vine, &  Beattyville  Railroad  Company,  herein- 
after designated  the  'Railroad  Company,'  is  in- 
formed by  the  Ohio  Yallev  Improvement  & 
Contract  Company,  hereinafter  designated  the 
'Improvement  Company,'  that  it  desires  to 
make  a  subcontract  with  the  Richmond  &  Ir- 
vine Construction  Company,  hereinafter  desig- 
nated the  'Construction  Ck)mpanv,'  substan- 
tially as  follows,  to  Witt  First'  That  said 
construction  company  will  finish  the  work  of 
construction  necessary  to  be  done  upon  the 
railroad  of  the  railroad  company  from  Ver- 
sailles to  Irvine,  accordidg  to  the  construction 
contract  of  October  11,  1888,  which,  it  is  esti- 
mated, will  require  something  less  than  $140,- 
000.  Second.  That  said  construction  company 
shall  purchase  and  take  up  certain  lien  claims 
of  sulxx>n tractors,  now  existing  and  unpaid, 
for  work  heretofore  done  and  material  fur- 
nished on  the  line  of  the  railroad,  the  lien 
claims  to  be  purchased,  added  to  the  cost  of 
the  work  and  materials,  to  aggregate  $300,000. 
Third.  That  said  improvement  company  will 
pay  to  said  construction  company,  in  money, 
the  amount  so  paid  out  both  in  construction 
and  in  the  purchase  of  subcontractor's  lien 
claims,  amounting  in  the  aggregate  to  $200,000, 
and  will  pay  to  the  said  construction  company, 
as  an  additional  consideration,  in  5  per  cent 
bonds  of  this  company,  an  amount  equal,  at 
par  value,  to  the  amount  of  money  to  be  so 
paid  by  the  improvement  company  to  the  con- 
struction company.  Now,  be  it  resolv^,  that 
the  Richmond,  Nicholasville,  Irvine,  &Beatty- 
ville  Railroad  Company  does  hereby  consent 
to  the  subletting  bv  said  improvement  company 
to  said  construction  company  upon  substan- 
tially the  terms  above  mentioned,  and  con- 
sents, so  far  as  this  company  can  lawfully  do 
so,  that  said  construction  company  shall  nave 
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a  contractor's  lien  upon  the  railroad  for  all 
work  done  and  material  furnished  and- claims 
purchased  as  above  mentioned." 

These  resolutions  do  not  operate  to  make  the 
railroad  company  a  principal  contractor,  within 
the  meaning  of  the  Kentucky  lien  act  of  March 
14,  1888,  beinff  §§  2402-2495.  Ey.  Stat.  1894, 
revised  by  Barbour  and  Carroll ,  and  which  have 
been  fully  set  out  in  the  opinion  of  this  court 
filed  in  the  principal  case.  A  contractor, 
within  the  meaning  of  that  act,  is  one  who 
does  work  or  furnishes  material  for  the  owner, 
and  upon  a  contract  with  the  owner  for  the 
payment  of  the  contract  price.  A  subcon- 
tractor, within  the  meaning  of  that  act,  is  one 
who  contracts  under  and  with  the  principal 
contractor.  Now,  nothing  in  these  resolutions 
obligated  the  railroad  company  to  pay  the  con- 
struction company  for  the  work  and  materials 
which  it  was  to  ao  and  furnish,  and  for  the 
lien  claims  which  it  was  to  purchase  and  hold. 
The  railroad  company  was  obligated  to  the 
contract  company  to  the  extent  of  the  contract 

?rice  mentioned  in  the  contract  between  them, 
'he  labor  and  materials  which  the  construc- 
tion company  undertook  to  furnish  are  a  part 
of  the  same  labor  and  materials  which  the  con- 
tract company  had  agreed  to  furnish,  and  for 
which  the  railroad  company  was  bound  to  pay. 
There  is  nothing  in  these  resolutions  which  in- 
dicates that  the  railroad  company  intended  to 
personally  assume  liability  to  the  construction 
company.  The  language  that  "it  consents,  so 
far  as  this  company  can  lawfully  do  so,  that 
said  construction  company  shall  have  a  con- 
tractor's Hen  upon  the  railroad  for  work  done 
and  material  furnished  and  claims  purchased," 
implies  simply  a  lien  by  contract  In  other 
words,  it  amounts  to  nothing  more  than  this: 
That  if  the  railroad  company  has  the  power  to 
bind  its  property  by  a  lien  called  a  "con- 
tractor's lien,"  to  secure  the  payment  of  an 
amount  agreed  to  be  paid  by  the  contract  com- 
pany, the  railroad  company  consents  that  its 
property  shall  be  thus  charged  with  such  alien. 
A  contractor's  lien,  per  ae,  is  one  that  arises  by 
operation  of  law,  independently  of  the  express 
terms  of  any  contract.  It  springs  out  or  the 
obligation  to  pay  for  the  stipulated  labor  and 
the  promised  materials,  when  furnished,  pro- 
vided the  contractor  shall  give  the  notice  re- 
quired by  statute.  MeMurray  v.  Brtnon,  91 
U.  S.  266.  28  L.  ed.  824.  This,  at  most,  is  an 
agreement  for  a  lien  by  contract  No  lien  de- 
pendent upon  a  contract  for  a  lien  would  be 
effectual  as  against  mortgages,  or  the  liens  of 
contractors  or  subcontractors  created  by  the 
lien  statute.  We  agree  with  the  holding  of  the 
circuit  court  that  the  relations  which  existed 
between  the  Richmond  &  Irvine  Construction 
Company  and  the  railroad  company  were  not 
those  of  contractor  and  owner,  out  of  subcon- 
tractor and  owner. 

2.  The  nineteenth  assignment  of  error  filed 
by  the  construction  company  presents  a  ques- 
tion concerning  the  application  of  a  payment 
of  part  of  the  contract  price  in  railroad  bonds, 
made  by  the  contract  company  to  the  construc- 
tion company.  The  rule  in  regard  to  partial 
payments  made  by  the  contract  company  to  its 
subcontractors,  and  the  effect  of  such  pay- 
ments upon  the  lien  of  such  subcontractors,  is 
fully  stated  and  explained  in  the  opinion  filed 
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upon  the  qaesUons  involved  bv  the  appeal  of 
the  Central  Trust  Company,  8l'U.  8.  App.  675, 
and  need  not  be  here  repeated.  That  rule  was 
applied  to  all  payments  made  to  subcontractors, 
except  only  the  construction  company.  The 
learned  district  judge  who  heard  this  case  in 
tbe  circuit  court  deemed  the  contract  between 
the  contract  company  and  the  construction 
company  so  peculiar  as  to  justify  a  departure 
from  the  general  rule  adopted  with  reference 
to  partial  pavments  made  to  other  subcon- 
tractors by  the  contract  company.  The  pe- 
culiarity of  that  contract  consisted,  not  only  in 
the  great  variety  of  things  which  tbe  construc- 
tion comxM&ny  undertook  to  do,  but  in  the  odd 
way  in  which  the  price  was  to  be  fixed  which 
was  to  be  paid  for  all  its  undertakings.  The 
construction  company  was  a  corporation  or- 
ganized for  tbe  express  purpose  of  helping  the 
contract  company  out  of  its  difficulties.  It 
obligated  itself  to  do  all  that  the  contract  com- 
pany had  contracted  to  do,  and  had  not  done, 
on  that  part  of  the  road  between  Richmond 
and  Irvine,  Kentucky.  This  involved  the  ac- 
quirement of  rights  of  way,  grading,  track  lay- 
ing, bridge  and  depot  building,  the  furnish 
ing  of  all  necessary  materials,  including  steel 
rails,  etc.  The  contract  company  had,  as 
more  fully  appears  in  the  principal  opinion, 
obligated  itself  to  pay  tbe  interest  upon  the 
bonds  of  the  railroad  company  during  con- 
struction, and  for  one  year  thereafter.  It  owed 
a  great  deal  of  money  to  subcontractors  for 
work  finished  and  materials  furnished.  Its 
obligation  to  pay  matured  coupons,  and  to  pay 
subcontractors  having  liens,  had  to  be  provided 
for,  and  so  the  construction  company  under- 
took to  buy  and  hold  matured  coupons  not  ex- 
ceeding $12,000  in  par  value,  and  to  purchase 
and  hold  for  its  benefit  subcontractors'  lien 
claims  to  be  designated  by  the  contract  com- 
pany. The  total  capital  stock  of  the  construc- 
tion company  was  fixed  at  $200,000.  Of  this 
capital  it  undertook  to  use  $140,000  in  expendi- 
tures on  the  work  of  construction.  The  ex- 
penditures upon  this  account,  it  was  provided, 
should  include  **  the  actual  costs  and  exi>en- 
ditures"  on  account  of  labor  done,  materials 
furnished,  and  rights  of  way  acquired,  "in- 
cluding the  salaries  of  said  construction  com- 
pany's ofiScers  and  aeents."  The  remainder  of 
Its  capital,  estimated  at  $40,000,  was  to  be  ex- 
pended in  the  purchase  of  matured  coupons 
and  lien  claims.  Thus  it  was  contemplated 
that  the  construction  company  should  ac- 
tually expend  $200,000  for  the  benefit  of  the 
contract  company  in  the  completion  of  a  con- 
siderable part  of  the  work  undertaken  by  that 
company  for  the  railroad  company.  How  was 
it  to  be  compensated  for  this  use  of  its  capital? 
What  price  was  the  contract  company  to  pay 
for  all  the  undertakings  included  in  this  rather 
unusual  contract.  This  is  answered  by  the 
contract.  The  concluding  covenant  is  in  these 
words: 

And  said  contract  company  agrees  to  pay 
the  said  construction  company  for  said  work, 
materials,  and  such  claims  as  may  be  so  pur- 
chased, the  sum  of  $400,000,  to  be  paid  as  fol- 
lows: In  the  new  5  per  cent  first-mortgage 
bonds  of  said  railroad  company,  the  sum  of 
$200,000  as  soon  as  the  bonds  are  printed  and 
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ready  for  delivery,  and  the  sum  of  $200,000  in 
money  due  and  payable  at  tbe  expiration  of 
thirty  days  after  the  track  of  said  railroad  la 
laid  and  completed  as  aforesaid  from  Rich- 
mond, Kentucky,  to  the  Kentucky  river,  op- 
posite Irvine,  Kentucky,  but  should  said  sum 
not  be  paid  at  maturity,  the  same  shall  bear  no 
interest  until  January  1,  1892. 

Subsequently,  on  February  7,  1891,  a  modi- 
fication of  the  contract  was  agreed  upon,  aa 
follows: 

The   agreement   attached   hereto  between 

the  undersigned,  bearing  date  January , 

1891,  was  made  with  the  expectation  and  un- 
derstanding that  the  paid-up  capital  stock  of 
the  Richmond  &  Irvine  Construction  Com- 
pany should  equal  the  sum  of  $200,000  in 
money  which  was  to  be  expended  in  the  prose- 
cution of  the  work  of  constructing  the  R. ,  N.  I. 
&  B,  R.  R.  and  the  purchase  of  the  lien 
claims  mentioned  in  said  contract.  Now,  this 
writing  witnesseth,  that  if  the  paid  paid-up  cap- 
ital stock  should  fall  short  of  the  said  $200,000^ 
then  the  Richmond  &  Irvine  Construction 
Company  shall  only  be  paid  under  said  con- 
tract an  amount  of  bonds  equal  to  said  paid-up 
capital  stock,  and  a  like  amount  in  money. 
In  testimony  whereof,  we  have  hereunto  sub- 
scribed our  names,  this  the  7th  day  of  Feb- 
ruary, 1891. 

The  capital  expended  did  in  fact  fall  short 
of  that  anticipated,  and  the  bond  payment 
made  by  thecontn^t  company  was  correspond- 
ingly reduced.  This  agreement  comes  at  last 
to  this:  that  in  place  of  agreeing,  in  tbe  first 
instance,  upon  a  definite  price  to  be  paid 
for  what  the  construction  company  agreed 
to  do  and  expend,  the  parties  to  that  contract 
agreed  that  the  price  to  be  paid  should  be 
the  actual  amount  of  the  cash  expen- 
ditures plus  tbe  value  of  an  equal  amount 
of  securities,  which,  as  shown  by  the  mas- 
ter's report,  were  worth  40  per  cent  of  their 
value.  This  arrangement  settled  definite- 
ly the  profit  allowed  the  construction  com- 
pany upon  its  entire  outlay,  provided  the 
whole  of  the  price  should  be  paid  or  col- 
lectible. The  contract  may  have  been  a  hard 
bargain,  as  between  the  contracting  corpora- 
tions, and  this  view,  in  part,  may  account  for 
the  exceptional  rule  enforced  in  regard  to  the 
application  of  the  partial  payment  so  as  to  re- 
duce tbe  amount  of  its  lienable  claim,  as  well 
as  the  amount  of  its  pro  rata  enforceable 
against  the  property  of  the  railroad  company. 
On  the  other  hand,  it  is  to  be  remembered,  in 
mitigation,  that  this  profit  was  more  apparent 
than  real.  The  market  value  of  the  bonds 
rapidly  depreciated  after  their  delivery, 'and, 
when  these  suits  were  instituted,  had  declined 
to  perhaps  15  per  cent  of  their  par  value. 
There  was  no  probability  of  the  payment  of 
the  cash  part  of 'the  contract  price,  except 
through  the  enforcement  of  the  statutory  lien. 
The  cost,  delay,  and  uncertain  result  of  a  suit 
enforcing  such  a  lien,  as  well  as  the  uncertain 
and  speculative  value  of  the  payment  in  bonds, 
were  proper  matters  to  be  taken  into  consid- 
eration in  fixing  the  gross  price  to  be  paid  for 
all  the  construction  company  undertook  to  do 
and  expend.  The  contract  was  one  which  did 
not  affect  the  legal  liability  of  the  railroad 


680 


United  States  Circuit  Court  of  Appeals. 


May, 


compaDy,  nor  did  it  subject  its  property  to  any 
larger  lien  than  was  already  fastened  upon  it. 
It  bad  an  indirect  effect  due  to  tbe  fact  that 
the  railroad  company  had  already  paid  tbe 
contract  company  more  than  its  ratable  share 
in  tbe  original  contract  price,  and  so  it  indi- 
rectly affected  the  holders  of  the  mortgage 
bonds,  and  of  subcontractors'  lien  claims. 
But  this  indirect  effect  would  result  from  any 
unwise  subcontract  made  bv  the  principal  con- 
tractor. In  tbe  absence  ox  intentional  fraud, 
such  indirect  consequences  are  not  matters  of 
which  the  parties  affected  can  complain.  What 
the  court  was  called  upon  to  do  was  to  ascer- 
tain the  contract  price  due  from  the  principal 
contractor  to  each  subcontractor,  eliminate 
from  that  so  much  of  tbe  price  as  was  for 
work  or  expenditures  nonlienable  under  the 
statute,  and  then  ascertain  the  pro  rata  of  tbe 
original  contract  price  properly  earned  by  each 
subcontractor.  The  mere  bardess  of  the  bar- 
gain between  tbe  principal  contractor  and  its 
subcontractors,  not  amounting  to  a  fraud  upon 
other  lienors  or  the  railroad  company,  should 
have  DO  effect  in  determining  the  pro  rata  of 
each  subcontractor  in  the  original  contract 
price.  The  first  direction  in  the  decree,  for  an 
apportionment  of  the  bond  payment  ratably 
between  so  much  of  the  claim  of  the  construc- 
tion company  as  was  entitled  to  the  benefit  of 
the  statutory  lien  and  that  which  was  non- 
lienable, seems  to  be  justified  by  tbe  terms  of 
the  contract,  and  is  therefore  affirmed.  In 
substance,  that  agreement  ¥(as,tbat  for  each  $1 
of  money  expended,  the  contract  company 
would  pay  $1  in  money  and  $1  in  bonds.  The 
bond  payment  must  be  treated  as  having  been 
made  ratably  upon  the  lienable  and  nonlien- 
able expenditures.  But  so  much  of  tbe  de- 
cree as  directed  that  that  part  of  the  bond 
payment  applicable  to  its  lienable  claim 
should  be  again  prorated  between  that  part  of 
its  lienable  claim  as  was  in  excess  of,  and  so 
much  of  it  as  was  within  its  pro  rata  share 
of,  tbe  original  contract  price,  was  erroneous. 
We  see  no  reason  for  applying  that  payment 
in  any  other  manner  than  was'  adoptecf  with 
reference  to  other  subcontractors'  liens. 

3.  The  same  appellant  assigns  as  error  that 
the  court  disallowed  interest  on  its  pro  rata, 
except  from  tbe  date  of  tbe  decree.  We 
think  this  was  error.  The  agreement  between 
the  contract  company  and  tbe  construction 
company  provided  that  the  actual  cost  of 
work  and  labor  and  expenditures  for  material, 
etc..  made  by  the  construction  company  for 
the  contract  company  should  be  * 'payable  at 
tbe  expiration  of  thirtv  days  after  tbe  track  of 
said  railroad  is  laid  and  completed  as 
aforesaid  from  Richmond,  Kentucky,  to  tbe 
Kentucky  river,  opposite  Irvine,  Kentucky, 
but  should  said  sum  not  be  paid  at  maturity, the 
same  shall  bear  no  interest  until  January  1, 
1892."  We  think  this  is  an  express  contract 
for  payment  upon  the  completion  of  the  work, 
and  an  implied  promise  to  pay  interest  from 
and  after  January  1,  1892.  Redfield  v.  Tstal- 
vfera  Iron  Go.  110  U.  S.  176,  28  L.  ed.  110. 
Under  this  contract  this  appellant  should  have 
been  allowed  interest,  in  accordance  with  the 
terms  of  the  contract,  after  January  1,  1892. 

4.  Tbe  contract  between  tbe  construction 
company  and  the  contract  company  provided 
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for  the  doing  of  many  things,  and  the  expen- 
ditures of  money  on  many  accounts,  which 
the  circuit  court  held  were  not  lienable  mat- 
ters. All  these  expenditures  made  by  the  con- 
struction company,  and  which  were  excluded 
from  the  lienable  claim  of  that  company,  were 
made  matters  of  exception  to  the  report  of  the 
special  master,  and  the  ruling  of  the  court 
thereon  has  been  assigned  as  error.  We  are 
of  opinion  that  the  court's  ruling  was  correct, 
with  respect  to  each  and  all  of  these  matters 
thus  excluded  from  tbe  lienable*  claim.  Money 
paid  for  purchase  of  rights  of  way  is  neither 
work  nor  material,  within  the  meaning  of 
the  lien  act.  Neither  is  money  expended  in  the 
payment  of  the  salaries  of  the  president  of  the 
construction  company  and  its  other  general  of- 
ficers, although  properly  chargeable  to  the  con- 
tract company,  as  between  it  and  the  construc- 
tion company.  Nor  were  the  expenses  of  the 
construction  company  tor  stationery,  and  like 
office  material,  lienable  claims.  Tbe  construc- 
tion company  paid  $2,346.29  to  a  trust  com- 
pany to  secure  its  guaranty  upon  a  contract 
made  by  tbe  construction  company  for  the 
purchase  of  steel  rails.  Appellant  insists  that 
this  expenditure  constitutes  a  part  of  the  actual 
cost  of  tbe  steel  rails  which  it  had  contracted 
to  furnish  for  the  completion  of  the  road.  We 
think  that  that  expenditure  was  one  resulting 
alone  from  its  own  want  of  sufficient  cash  cap- 
ital, or  its  own  insufficient  credit,  and  that  no 
such  expenditure  was  within  tbe  meaning  or 
spirit  of  the  contract  between  it  and  the  con- 
tract companv.  If  its  own  capital  or  credit 
had  been  sufficient,  no  such  expense  need  have 
been  incurred:  and  tbe  contract  makes  no  pro- 
vision, directly  or  indirectlv,  for  compensating 
the  construction  company /or  expenses  directly 
due  to  its  own  insufficient  capital  or  credit. 
Tbe  construction  company  paid  out  some  $10.- 
000  for  legal  expenses  incurred  in  purchasing 
or  condemning  rights  of  way.  The  court  held 
such  expenditures  were  not  lienable.  There 
was  no  error  in  this,  for  two  reasons:  First, 
because  the  furnishing  of  rights  of  way  is  not 
the  furnishing  of  "materials,"  within  the  mean- 
ing of  the  lien  act;  second,  legal  services  ren- 
dered by  counsel  are  not  "labor,"  within  the 
meaning  of  tbe  lien  statute. 

5.  Each  of  the  appellants  has  filed  nu- 
merous assignments  or  error  touching  the  im- 
proper exclusion  of  items  of  expenditure  which 
it  is  now  insisted  should  have  been  included  in 
ascertaining  the  total  original  contract  price 
entitled  to  the  statutory  lien,  and  to  be  prorated 
among  all  who  contributed  to  the  proper  work 
of  construction.  It  is  sufficient  to  say  that  we 
have  given  careful  attention  to  the  various  as- 
signments and  the  evidence  relating  to  them 
upon  which  this  class  of  objections  to  the  de- 
cree have  been  presented  to  this  court,  and  we 
find  that  none  of  the  assignments  of  error  to 
the  manner  in  which  the  original  contract 
price  was  ascertained  are  well  taken.  The  de- 
duction from  the  gross  contract  price  of  a  sum 
regarded  as  necessary  on  the  evidence  for  the 
completion  of  the  railroad  seems  to  us  to  be 
well  supported  by  tbe  weight  of  proof.  £rror 
has  been  assigned  because  of  an  alleged  errone- 
ous deduction  from  the  gross  contract  price  on 
account  of  the  agreement  of  the  contract  com- 
pany to  pay  the  interest  upon  the  bonds  of  the 
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railroad  company  during  its  construction,  and 
two  instalments  after  the  completion,  of  the 
road.  We  are  of  opinion  that  the  ruling  of 
the  circuit  court  upon  this  point  was  correct. 
It  was  very  essential  to  the  contract  company 
that  the  interest  upon  the  bonds  should  be  pro- 
vided for  during  construction,  and  for  such  a 
period  thereafter  as  it  was  reasonable  to  pre- 
sume that  the  earnings  of  the  road  would  be 
insuflScient  to  pay.  As  the  prospective  owner 
of  the  bonds  to  be  issued,  it  was  directly  in- 
terested in  th^  maintenance  of  the  credit  of  the 
railroad  company.  And  so  much  of  the  con- 
tract as  obligated  the  contract  company  to 
maintain  the  credit  of  the  railroad  company 
seems  to  have  been  based  upon  this  obvious 
proposition.  This  agreement  was  not,  in  our 
Judgment,  at  all  dependent  upon  the  operation 
of .  the  road  as  completed  by  the  Louisville 
Southern  Railroad  Company.  It  was  an  ab- 
solute contract  to  pav  accrumg  interest  for  the 
time  indicated,  and  formed  a  considerable  ele- 
ment in  the  determination  of  the  contract  price. 
The  interest  unpaid  was  properly  deducted 
from  the  contract  price,  and  all  the  assign- 
ments of  error  relating  thereto  are  overruled. 
6.  The  decree  allowed  none  of  the  subcon- 
tractors interest  except  from  the  date  of  the 
final  decree.  This  has  been  assigned  as  error. 
We  have  already  passed  upon  this  matter,  so 
far  as  the  construction  company  is  interested. 
The  disallowance  of  interest  seems  to  have  been 
based  upon  the  assumption  that  there  was  no 
contract  between  the  contract  company  and 
Ihe  subcontractors  for  the  payment  of  interest, 
and  that  the  allowance  of  interest  upon  such 
claims,  in  the  absence  of  a  local  statute,  was 
within  the  sound  discretion  of  the  court.  The 
court  seemed  also  to  attach  importance  to  the 
fact  that  the  litigation  which  has  resulted  in 
delay  was  not  vexatious,  but  necessary  for  the 
proper  marshaling  of  liens.  The  question  di- 
vides itself:  First,  is  interest  properly  allow- 
able as  between  the  contract  company  and  its 
subcontractors?  Second,  is  there  any  reason 
which  should  move  the  conscience  of  a  chan- 
cellor to  disallow  interest  because  of  its  indi- 
rect effect  upon  the  rights  of  another  class  of 
creditors?  In  general  terms,  it  may  be  stated 
that  the  contracts  between  the  contract  com- 
pany and  its  subcontractors  provided  for  pay- 
ments of  a  proportionate  part  of  the  contract 
price  on  monthly  estimates  as  the  work  pro- 
gressed, and  for  payment  of  all  balances  due 
on  the  completion  of  the  work.  There  seems 
Jiever  to  have  been  any  serious  controversy  as 
to  these  balances  due  to  subcontractors,  ex- 
cept in  regard  to  a  claim  for  so-called  extra 
work  and  materials  asserted  by  the  appellant 
Walker  and  others.  Their  claims  were  not 
paid  because  the  contract  company  was  unable 
io  pay  them,  and  not  because  it  disputed  its 
liability.  As  between  the  contract  com- 
pany and  the  subcontractors,  there  can 
be  no  serious  contention  but  that  interest 
'Should  be  paid  from  and  after  the  completion 
of  the  work  and  the  filing  of  their  lien  notices 
as  required  by  statute.  That  filing  is  the  full 
equivalent  of  the  rendition  of  a  stated  account. 
In  the  case  of  Toung  v.  Godbe,  82  U.  S.  15 
Wall.  565,  21  L.  ed.  251.  the  court  said  with 
regard  to  the  allowance  of  interest  upon  an 
"open  account:  ''  If  a  debt  ought  to  be  paid  at 
M  L.  R.  A. 


a  particular  time,  and  is  not,  owing  to  the  de- 
fault of  the  debtor,  the  creditor  is  entitled  to 
interest  from  that  time  by  way  of  compensa- 
tion for  the  delay  in  payment.  And  if  the  ac- 
count be  stated,  as  the  evidence  went  to  show 
was  the  case  here,  interest  begins  to  run  at 
once." 

This  rule  announced  by  the  Supreme  Court 
of  the  United  States  seems  to  be  in  entire  ac- 
cord with  the  latest  utterances  of  the  supreme 
court  of  the  state  of  Kentucky.  In  the  case  of 
Henderson  Cotton  Mfq,  Co.  v.  L&wdl  Machine 
Shops,  86  Ky.  668,  675,  the  court  said,  con- 
cerning the  allowance  of  interest  upon  an  ac- 
count for  machinery  sold  and  payable  at  a 
definite  time  by  agreement  of  the  parties: 
"The  true  ground  upon  which  to  put  the  al- 
lowance of  interest  is  the  fault  of  the  party  who 
is  to  pay  the  debt.  If  he  has  made  default  of  pay- 
ment, then,  ex  csquo  et  bono,  he  should  reim- 
burse the  creditor  for  keeping  him  out  of  the 
use  of  his  money.  He  should  render  an  equiv- 
alent for  the  use  of  what  is  not  his  own.  If 
there  be  a  specified  time  for  payment,  and  a 
failure  to  then  pay,  or  a  demand  of  payment 
of  a  liquidated  claim,  and  default,  then  the 
debt  should,  «is  a  matter  of  law,  bear  interest 
from  the  time  of  such  failure.  This  is  the 
current  of  authority,  and  it  is  supported  by 
both  right  and  reason." 

Neither  is  there  anything  in  the  case  of  Red- 
field  Y.  Ystalufera  Iron  Co,  110  U.  S.  174,  28 
L.  ed.  109;  or  Thomas  v.  Western  Car  Co,  149 
U.  S.  116,  87  L.  ed.  670,  which  conflicts  with 
the  doctrine  as  stated  in  Young  v.  Godbe  and 
Henderson  Cotton  Mfg.  Co.  v.  Lowell  Machine 
Shops,  cited  above.  In  Redfield  v.  YsUilufera 
Iron  Co.  Mr.  Justice  Matthews,  in  discussing 
this  question,  said,  for  the  court:  ''Interest  is 

S'veo  on  money  demands  as  damages  for  de- 
y  in  payment,  being  just  coof^nsation  to  the 
plaintiff  for  a  default  on  the  part  of  his  debtor. 
Where  it  is  reserved  expressly  in  the  contract, 
or  is  implied  by  the  nature  of  the  promise,  it 
becomes  part  of  the  debt,  and  is  recoverable  as 
of  right;  but  when  it  is  given  as  damages,  it  is 
often  matter  of  discretion.  In  cases  like  the 
present  one,  of  recoveries  for  excessive  duties 
paid  under  protest,  it  was  held  in  Erskine  v. 
Van  Arsdale,  82  U.  S.  15  Wall.  75,  21  L.  ed. 
63,  that  the  jury  might  add  interest,  the  plain- 
tiff ordinarily  being  entitled  to  it  from  the  time 
of  the  illegal  exaction.  But  where  interest  is 
recoverable,  not  as  a  part  of  the  contract,  but 
by  way  of  dama|^,  if  the  plaintiff  has  been 
guilty  of  laches  m  unreasonably  delaying  the 
prosecution  of  his  claim,  it  may  be  properly 
withheld.  Bann  v.  DalzeU,  8  Cfar.  &  P.  876; 
Netcell  V.  Keith,  11  Vt.  214;  Adams  Ekcp,  Co. 
▼.  Milton,  11  Bush,  49." 

In  Thomas  v.  Western  Car  Co,,  heretofore 
cited,  there  seems  to  have  been  no  definite  time 
agreed  upon  as  to  payment,  and  interest  was  dis- 
allowed because,  as  the  court  said,  the  delay  in 
payment  "was  occasioned  by  resisting  demands 
made  by  the  car  company,  which  the  result  of 
the  litigation  shows  were  excessive,  if  not  ex- 
tortionate." The  contract  company  was  in  de- 
fault, and  interest  is  properly  allowable  from 
the  time  it  failed  to  pay  according  to  its  prom- 
ise, by  way  of  compensation  for  the  delay  in 
payment.  Neither  is  there  anything  in  the 
fact  that  the  railroad  company  is  insolvent,  nor 


ZsTTBX  ^A-TBi  ^rBcrrr  7orar  or  JksrmjkiM. 


JUT. 


'.tk  'hff^  fi^  *hia  *htff  liToi^niiHg  >f  nKufj*  -wTl 
timini^h  -h*-  '»iwt  'o  -mhirti    lie  wnnh«^kT«» 

r"  "•»«»  *  ^^nt^n  .str  .'/>  -|i«t  *  M  B.  jpoenu 
.-til^  fcfr^r  TToo^rry  >f  hi  iiJiriTv>nt  imms  mn 
'h^  jimru  >f  *.  -wjpf^.rr^  .V  if  ID  MHezM^  a  .a- 

»?amft<   h^  :'i;n/!i»  '  -»<»  lot  i-vmr  innn  -wiirti 

¥n:t^4^,*^x  fs  yvy  ul  mn  Xi^  ^mnufon  in*  ul  >r 
'h^  -flkiTi*?  r?knii  HI  n  be  liafraiinon  >r  he  »- 
-era   -f  m   ivv>ir«^t  mote    i»    n      ni/xx   -^ar** 

♦'>!/>  ^  ^mr  :::  ':  ^  >*  2^•  l.  •?«,  ii'S 
A.  :.v*  i»  ?-*rt,  .^*>n  ,ra  :«  "   .^  Aoa  4it^ 

>  .',.  .^  A-  2SX.  rUw  ji  30t  1  .^aK  «■  Ue  li*- 
•rhnfina  if  tn  -.iwiitflrTent  fiinrt  mmoi;  iennrs 
si  he  Millie  r?>nn.  T'le  .ien  Tiainu  if  :tie  «1D- 
'!anfri*!fo»^  tf*»  nf  'he  *arnre  arpfer^pd  iver 
*b^  ti/irsa«  wt  he  TftorthoMien*  ue  -ainrtta 
on»-  o  iwtf -wn'-rft  rv^nuuiM  »f?er  senior  lieaa 
«r»  -vHi^itbsrl.  If  Btemst  ji  omqertv  ine.  js  le- 
'^«9en  rrpAxX'Tit  uul  ienrnr  -he  inteTPsc  3  ^lat 
V  'ti»i#!h  I  -wrr  "rf  'he  orn<T:p«i  claim  is  -Jie 
pnn#*io«i  'hen»nf  A  ik*»  /mnrrnvergv  imjie  in 
*.he  -»»»e  ^f  0^/r7/  r^-uiC  '/>  7.  •.uuitfa  «ie- 
/^rtM  17  'hi*  '!nurr.  Xarra  -1  I^4^5t.  W.  U  **. 
A 00  *<  HT  ?*rt.  Ret).  'H.  T'oerp.  m  aerp. 
*he  AAnrpur  tt't*  Tetxr««eti  *nhennmrtGra  ind 
mnr?tf3^  '•.T*»?t;t«-ir»  The  lisrinrnons  lecwefli 
?h*»  Vv'^  t*jv^  ill  '.har,  Tiafl<>r  -he  T-innesBee 
^'M>\\0i  rjAfW^rierf  in  Uutc  /•ane.  "he  Jen  of  'he 
^irv^Antr5ietr,r  wtn  'ier:7«fi  fram,  snd  ^nhcmi- 
rt«Te  vv  "he  ten  -vf  'he  rnnrnrrnr.  anrt  am  re- 
'»A«»«*T7  :t<rnnflr  -he  pi-cper*?  o?  'he  owner  wis 
,iTnu*»*l  w  «irft  «im  sti  murir  Te  fo»in<i  lne  -he 
pr.n/*ip«ki  'V^mnejyvrac  '.he  r.me  'he  «v*»rai  sin- 
/u->n«  rJurJ/irV  uetw  aemie*!.  Toe  anescrn  in 
fh«»f.  <»ji«e  i»JW  «i  tft  'ne  e^renc  of  'ae'.iabi.irr  .if 
^h^  rjUi'^virt  o''"  VT*7  v>  'he  /^ntiCnrJwr.  Jirlirc 
Tiff.  whA  /teji-yereri'the  ^>pinir.ti  of  the  crart  m 
fh^t  /»jine,  rnnr^emin^  ?ne3)it  .-ninrjiQfracv.r*' 
,ien«  *«wt:  TVy  were  »iei»  saperinr  v>  the 
h^^n/lA.  They  ^nr^n.rf  hear  interest  #>r,  wh^is  » 
the  *«ne  'hmr.  ^t^.  iwvA  from  wnir,h  they  «re 
^A^%r,\^,^r,mi\  'r^^fst  rarerft^i:  'intil  paicL  ^The 
^r.nriry  5»r^  priority  of  the  lien  attAcn  m  well 
U»  mter^t  ^  u>  pTirw:!^*!.  The  wrirctraie  of 
ff»e  «»>ocr>*;traet/^r*  cuinwi  cxttwria  ny  at  least 
'Vf  p^r  ^.ent  sf,e  *i.m  due  Kikflrer.  even  wiin  in- 
f^*s»f  v/  rnjit  In  the  'Iwtnhntion  no  interest 
fteerj  \it  *iaK;nla;ed  r>n  the  ckiznM  after  Decem- 
l-zer  Mi.  r^^,  Uif  the  ^bare  applwiabie  to  each 
#tll  ft/>i  ^ie  vftried  ^>y  ^iins  interest  to  ail 
riaimn  U^r  the  wme  perl/yl  from  I>ecemher  15. 
f>5^*,  f//  f  ^le  dale  of  the  decree,  Bnt  the  limit 
In  f  be  asru^^-s^ate  of  the  liena  fixed  on  the  prop- 
erty mnfd  fie  increaiied  by  iDrerest  ontil  aaiia- 
If^kUm,  TbM  w  iKA  a  cai«  where  the  dutribo- 
ti^»n  JA  to  Iff:  made  ;iro  r^a  between  the  lien- 
>»//kW*  an^J  t^ie  fioiyJhoWer*.  in  which  case,  of 
C'^'ir^e,  interest  14  not  to  fre.  calculated  npon  the 
cUims  aft^  the  time  of  the  ier^ nest raf ion  of 
the  ythpt^y  Vfr  Mle  and  distribntion,  so  lone 
as  the  claims  cannot  be  paid  in  full,  Chemiral 
Ndi.  /kink  r,  Armstrong,  16  U.  S.  App.  465, 
n  C,  C.  A.  Vp\  W  Fed.  Hep,  872,  28  L.  R.  A. 
2^K  In  tbe  distribution  of  the  proceeds  of  a 
•»</n  ne/njrity  between  Jiens  of  different 
"im,  we  know  of  no  principle  by  which 
!,  A, 
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Le  jnn&Uitiiiiefa  ina  'he 
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tie  J— lit  Jt  tile 

ieBAoidezs.  :tie  lien- 
'X}  'inB  lay  of 
TiiO.  -liBeoie  iit> 
Muie  manjit  ai  *he  HDoiun  meoi  found  'ine- 
Zmbst  nm  Deeemzsr  IS.  I&M.  imii  .t  ifaaH  ae- 

.  ce  -giiji  A£<i2nBi  TT  nTDBsIant  Tilker  sod 
>chefs  leeft^  'o  le  -soecjaiir  sonfaed.  J.  W 
~V  uker  laii  i  smnct  -^rrtti  tieianixniirt  •:aaft- 
Taiir  ror  :lje  -•fecnon  n  four  indirss.  f«ir 
▼!ijrh  3e  -V".!*  'O  -pceive  -Jie  -aom  ir  iI4l$.2lH>. 
ne  If  'X^xri^  inages  "vaa  £10  wn  :ia  :he 
'ifcir".ie  .rpex  ira^. '  ind  its  arrce  was  '.O' 
le  <gT.  iwi.  Dnrniir  *tieefp*^ion  »r:nis  iridae 
I  ara^  i^irrion.  »i  i  feil  mo  *  leeo  ravine:, 
it^rrnrrzur  ir  ^KiGtisir  lamagmg  .&  ianre  part 
ir  "iit-  -naierrai  ▼nica  jaii^  leen  piaA^eti  ui  che- 
nenmoiesefi  «rricrureL  >ew  maLeraL  jf  :iie 
^niiie  it  #LJ,iS?.'«2:.  -wna  raniii?tt*-i  jy  Mr. 
T  iikK-.  imi  "PSiaL'-d  Ji  the  inuge.  The 
'nurr  ler'tined  'm  iiluw  -Jiis  >iainu  'x^ntf  if 
inimon  'iiat  uie  jujs  <4iuuid  ^i&l  ipcin  hnn.  snd 
mil  :Loon  ne  sntrai;^  ^unioany.  aur  upon  Uie 
railmaii  ^nmnaiiT  T^ie  auae  if  uie  accident 
s  inexDiameEL  Tbe  •anpit'^'^es  )f  ^e  bm:  je 
:!anrraci.'r  -vfac  in  "he  •ixt'iiiMve  ounCiT}!  of  "uie 
wors.  The  araii^e  ieil,  aut  from  any  Tioksc 
itonn.  -IT  ay  i^Raaoa  if  any  extranriinacy  nat- 
iru  -Tanse.'  The  tiiear  inference  is  :nac  it  fell 
TV  rpasan  of  ie23ecnve  taigmeermg:  aiar  tc  ws* 
ji*«i*<nenr:y  -Hinported,  or  'suojected  by  tiie 
iruiiro  ouiliitias  "Z)  jume  ^mnecesary  ioain. 
A3peilan£  JLSiiiB  :;hat  ne  ^ooiii  be  reinibazsed 
ror  'Jkt  new  mmBamxi  Fbrat.  BecaoK  he  al- 
>aps  'nac  -ne  .y^.nrract  '^ompiiay  acned  to  re- 
'.m'^iiEse  aim  fornie  imitiaTai  destroyed  by  the 
fillfne  :if  ^his  briiiae.  We.:iiiite  a^rree  with 
'he  miasiter  uid  'lie  -iiticricc  joiiize  who  cried  thi» 
ca^e.  *ha£  ipceilimc  'iid  not  ^acceasfolly  sus- 
'am  his  .ranienciuna  m  an  sereemenc  to  rnm- 
bnzae  aim  for  'he  new  oBiterail  aec«?«ica£ed  by 
•he  fining  of  'Jie  bridise.  SsconiL  Be  in- 
-iViQ  'iia:  :he  :itLe  :o  the  mafieriai  damaged  or 
'ie:*troveii  waa  in  ihat  eiincnurt  company,  and 
^hai  theref i^r^  it  ocuric  :o  soatain  the  ia».  This 
crnten'ioa  is  bcn(>med  upon  the  fact  that  the 
a^reoncnc  przTiced  f(7r  the  payiaeat  of  tbe 
coctraet  price  in  in:«talincnc».  :^  the  material 
w*»  ileiiTenid  on  the  cn^ond.  leas  10  per  cent 
of  the  vaine  thereof,  ^Thecontnct  coochided 
ss  follows: 

Tbe  balance  of  the  contract  price  for  each 
utmcture,  incluiiin^  the  10  per  cent  leaei  ted 
on  the  moothiy  estimates,  »  to  become  doe 
and  payable  as  each  structure  b  completed  and 
inspected  and  approTed.  accordinir  to  both  spe- 
ci!ica:ioiB  attached  hereco.  As  payments  are 
made  upon  the  material,  the  title  to  the  same 
'  is  to  become  vested  pro  rata  in  the  party  of  the 
second  part. 

'  The  proof  falls  to  show  that  the  maleriaf  was 
in  fact  paid  for  as  delirered,  to  any  consider- 
!  able  extent.  Bat  we  are  of  opinion  that,  even 
I  if  the  material  had  been  in  part  paid  for,  so 
that  the  title  had  rested  in  proportion  to  the 
payments  in  the  contract  company,  under  the 
circumstances  of  this  case  tbe  appellant  ought 
not  to  be  allowed  to  recover  the  value  of  ihis 
material  destroyed  by  an  accident  for  which 
his  own  employees  were  manifestly  respon- 
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sible.  The  most  he  could  claim,  under  any 
consideration,  would  be  that  each  of  the  con- 
tractinfi:  parties  should  share  the  loss  in  the  pro- 
portion that  they  held  title  to  the  material  de- 
stroyed. The  burden  was  certainly  put  upon 
appellant  to  establish  the  extent  of  his  claim. 
This  he  has  not  done.  But  upon  the  ground 
first  indicated,  to  wit,  that  the  accident  was 
the  result  of  the  negligence  of  the  bridge  con- 
tractor, and  was  not  contributed  to  or  brought 
about  by  any  fault  or  neglect  of  the  contract 
company  whatever,  the  loss  ought,  therefore, 
to  fall  upon  the  party  responsible  for  the  acci- 
dent. 

The  appeals  of  G.  W.  Gourley ,  W.  B.  Smith, 
C.  F.  &  A.  R.  Bumam.  J.  W.  Caperton,and 
John  Bennett  are  from  decrees  disallowing 
their  claims  as  nonlienable  under  the  statute. 
The  appellants  referred  to  rendered  legal 
services  in  obtaining  railroad  rights  of  way 
under  the  contract  of  the  construction  com- 
pany. We  have  already  ruled  that  money  ex- 
pended in  acquiring  rights  of  way  is  not  the 
subject  of  a  hen  under  the  statute.  For  the 
same  reason,  it  must  be  held  that  legal  or  other 
services  rendered  to  either  the  contractor  or 
subcontractor  in  acquiring  rights  of  way  are 
not  claims  for  * 'labor"  done  or  furnished, 
within  the  meaning  of  that  statute  giving  a 
"labor"  lien.  The  decrees  dismissing  their  m- 
tervening  petitions  must  be  affirmed. 

J.  E.  Dougherty  appeals  because  a  claim  for 
$454.10  for  services  as  a  civil  engineer  in  the 
construction  of  the  railroad  was  disallowed. 
The  ground  upon  which  it  was  disallowed 
was  that  his  services  were  rendered  within  the 
counties  of  Jessamine  and  Woodford,  and  the 
claim  filed  in  Jessamine  county  alone.  The 
Kentucky  act  givina  a  lien  for  the  labor  re- 

auired  that  the  verified  statement  claiming  a 
en  should  be  filed  in  the  county  clerk's  office 
of  "each  county  in  which  the  labor  was  per- 
formed." The  only  evidence  concerning  the 
locality  in  which  Dougherty  did  his  work  is 
to  the  effect  that  during  September,  October, 
and  November,  1890,  "Dougherty's  work  was 
principally  in  Jessamine  county,  and  his  head- 
quarters were  in  that  county,"  and  that  "be 
did  a  small  amount  of  work  during  that  time 
in  Woodford."  The  itemized  statement  of  his 
account  filed  in  Jessamine  county  was  as  fol- 
lows: 

Ohio  Valley  Improvement  &  Contract 

Co.  to  J.  K  I>ougberty .Dr. 

1890.  Address 

For  services  and  expenses  as  resident  eagrt- 
neer,  as  follows: 

Salary  for  month  of  September $100  00 

October 100  00 

' November 100  00 

December 125  00 

August 18  20 

September 1190 

October 40 

November 2  10 

' December 150 
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It  is  clear  that  the  greater  part  of  his  work 
during  three  months  was  done  in  Jessamine 
county,  where  his  lien  was  filed.  It  will  not 
be  unlust  if  it  be  assumed  that  his  salary  of 
$800  during  those  months  was  two  thirds 
earned  by  his  work  in  Jessamine,  and  that  a 
proportionate  part  of  his  expenses  for  the  same 
time  attached  to  his  work  in  Jessamine.  The 
decree  as  to  his  claim  will  be  so  modified  as  to 
allow  him  $206.60,  as  the  amount  of  his  lien 
claim,  upon  which  he  will  receive  his  pro  rata 
as  other  lienors,  with  interest. 

The  claim  of  Dickason  &  Crawford  was  un- 
contested, except  to  the  extent  that  it  embraced 
railroad  ties  cut  under  a  contract  with  the  con- 
tract company,  but  never  delivered  to  the  rail- 
road company,  or  on  its  premises.  The  con- 
tract company  notified  them  that  they  would 
not  accept  the  ties,  and  that  they  need  not  de- 
liver them.  The  ties  had  been  cut  under  and 
in  accordance  with  a  contract  prior  to  such  no- 
tice. There  bring  no  other  market  for  them, 
they  were  left  to  decay  in  the  woods  where  cut. 
The  claim  of  appellants  is  that  these  ties  were 
gotten  out  for  this  work,and  were  worthless  for 
any  other  purpose,  and  that  they  were  entitled 
to  a  lien  without  regard  to  the  fact  that  they 
were  not  actually  used  in  the  work  of  construc- 
tion. The  case  is  a  hard  one,  but  it  would  be 
harder  still  to  throw  the  loss  upon  the  raihroad 
company,  which  was  in  no  default  whatever. 
If  the  material  bad  been  refused  without  good 
cause  by  the  railroad  company  or  its  agents  or 
assignees,  these  appellants  would  have  some 
standing  under  such  cases  as  HotoesY.  Reliance 
Wire-  Work*  €h.  46  Minn.  44.  So  if  they  had 
been  actually  delivered  on  the  premises  of  the 
railroad  company,  and  not  used,  appellants 
would  come  within  the  principle  of  Burn$  v. 
SeteeU,  48  Minn.  425;  BuUig  Bros.  Mfg.  Co.  v. 
Iknny  Hotel  Co.  6  Wash.  122.  The  fault  was 
wholly  that  of  the  contract  company.  It 
breached  its  contract  without  reason,  and  re- 
fused to  acceptTor  pay  for  the  material.  It 
never  did  go  into  the  structure,  and  was  never 
so  deliver^  that  the  railroad  acquired  the  title, 
or  appellants  parted  with  it.  Under  such  cir- 
cumstances, we  do  not  think  that  the  appellants 
can  be  held  as  persons  who  who  have  "fur- 
nished material,"  within  the  meaning  of  the 
lien  act. 

A  considerable  number  of  other  errors  have 
been  assigned  by  one  or  other  of  the  appel- 
lants. To  notice  each  would  extend  this  opin- 
ion to  an  undue  length.  They  have  all  been 
examined  and  none  of  them  are  regarded  as 
pointing  out  any  substantial  error. 

JTie  decrees  appealed  from  will  therefore  be  af- 
firmed, except  as  herein  expressly  modified. 

Costs  of  appeal  will  be  paid  out  of  the  fund 
arising  from  sale  of  the  railroad. 

Motions  for  rehearing  and  certiorari  oyeiv 
ruled. 
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414. 

Tb^  fc-'^-wicx  eoKS  ai«  tbe  fsaae  in  effect: 
0,wje»  r.  iMj.  JC 1  Vcn.  «Kl  412:  Er  jwrt«  Clatk.  30 
X  J.  I^  •H*.  V)  Am.  Dev-.  94:  Moak  r.  De  Forresi,  5 
Hi.:.  4%  Xaixoai  Stock  t.  Teeaple^  Ji  Bow.  Pr. 
«£.  €S3l  2  SweecT,  "Ut  V^^kt,  Latocre.  t.  0*Brieo, 
6  A^4x  Pr.  X.  S.  <S:  Warner  t.  De  Bftim.  1  B.  D. 
^m.tJL  an.  JU:  Scftte  t.  ManaeL  4  Der.  Jk  &  L. 
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No  fcan  can  be  impneoaed  for  neiv  ioability  to 
par  bt»  oKitract  debts,  dot  for  faflnre  to  pay  over 
to  a  receiver  moner  vbjcb  be  does  not  bare.  War- 
rvn  V.  Roeenber?  Wigw  m  X.  W.  SBL 

Tbe  mere  inability  to  pay  debts  is  no  kmger  to  be 
regarded  as  de^rviog  of  pnnfahment.  suob  a  rem- 
edy for  tbe  coilectioa  of  debts  beinff  too  barsb. 
Armstrong  v,  Ayres^  19  Conn.  510.  566l 

Tbe  taarriiDes  wbicb  attended  the  old  practice 
wben  a  capias  ad  satisfadendnm,  or  a  capias  ad  re- 
spoodeodum  was  aliowed,  led  to  tbe  coostitu- 
tiooal  pronsions.  but  yet  tbey  should  not  be  con- 
strued as  confined  to  arrests  on  socb  writs  alone. 
Gosbom  V.  Purcell,  U  Ohio  St.  ML  MS;  White  v. 
6at«,42OhioSt.l0». 
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APPEAL  by  defendant  from  a  judgment  of  I  visions  of  the  statute/ a  deposit  in  bis  bank 
the  Distnct  Court  for  Cobert  County  con- 1  knowing  at  the  time  that  the  bank  was  insolv- 
Ticting  him  of  receiving,  contrary  to  the  pro- 1  ent.    Itevened. 


And  even  UDder  state  statutes  regrulatlnir  pro- 
ceediogs  against  debtors,  in  order  to  render  the 
prooeedings  taken  thereunder  oonstitutional,  the 
provisions  of  such  aots  must  he  substantially  com- 
piled with  in  order  to  render  the  imprisonment  of 
the  debtor  constitutional,  for  the  reason  that  the 
mere  fact  that  tbe  defendant  is  in  debt  does  not 
subject  blm  to  arrest,  neither  does  the  fact  that  he 
suffers  an  execution  to  remain  In  the  hands  of  the 
offioeiB  unsatisfied,  when  he  is  of  sufficient  ability 
to  pay  it,  even  though  It  may  dearly  be  his  duty  to 
do  so,  a  mere  neglect  of  duty  not  Justifying  tbe 
-eredltor  in  resorting  to  harsb  measures.  Maber  v. 
Uuette,  10  111.  App.  68.  Here  §  12  of  the  Illinois  Bill 
'  of  Ulgbts  was  construed  along  with  H  62  and  68  of 
•the  Illinois  Statutes  of  1872,  relating  to  Judgments 
and^decrees,  which  prescribed  tk^e  manner  in  wbich 
■and  tbe  circumstances  under  wbicb  an  execution 
against  tbe  body  of  the  defendant  for  tbe  causra 
named  In  the  exceptions  in  tbe  state  Ck^nstltutlon 
might  be  mentioned. 

8o,  in  view  of  tbe  constitutional  inhibition,  it 
has  been  uniformly  held  that  in  order  to  Justify  a 
•resort  to  arrest,  all  the  provisions  of  the  law  relat- 
ing thereto  must  be  complied  with.  Huntington  v. 
Metzger,  51  111.  App.  222, 224. 

Where  tbe  provisions  of  a  state  Constitution  pro- 
vided that  "no  person  shall  be  imprisoned  for  debt, 
except  in  case  of  fraud,"  It  was  held  that  its  pro- 
visions were  so  limited  in  their  scope,  so  clear  and 
well  defined,  that  their  full  force  was  easily  under- 
stood and  applied  without  difficulty,  whether  they 
were  considered  as  restrictions  upon  inherent,  or 
conditions  of  granted  power,  to  tbe  full  extent  of 
the  provision  heing  tangible  and  definable,  reach- 
ing to  a  single  ill,  full  effect  being  given  to  it  with- 
out difficulty.  State,  St.  Joseph  &  D.  C.  B.  Co.,  v. 
Nemaha  County  Comrs.  7  Kan.  565. 

Such  a  constitutional  provision  practically  pre- 
cludes imprisonment,  except  as  a  punishment  for 
acts  of  a  criminal  or  quasi-criminal  character,  and 
leaves  the  unfortunate  but  honest  debtor  free 
from  any  possibility  of  personal  restraint.  Doyle 
V.  Boyle,  19  Kan.  166, 172. 

Again,  in  Atchison  Street  R.  Co.  v.  Missouri  P.  R. 
Co.  81  Kan.  660,  665,  such  declarations  were  said  to 
he  clear,  precise,  and  definite  limitations  of  the 
power  of  tbe  legislature,  and  of  every  officer  and 
agency  of  the  people,  their  meaning  and  extent 
heing  clear,  limiting  the  power  of  tbe  legislature; 
no  tLfit  of  that  body  being  sustalnablefwhich  con- 
filcts  with  them. 

So,  it  has  been  stated  that  the  provisions  of  a 
state  Constitution  upon  this  question  ought  to 
have  a  common-sense  interpretation;  that  is,  they 
.  ought  to  be  understood  in  tbe  sense  In  which  they 
were  construed  by  those  adopting  them,  and  that 
even  though  it  was  a  well-recognized  canon  of  con- 
struction that  where  legal  terms  were  used  in  a 
statute  they  were  to  receive  their  technical  mean- 
ing unless  the  contrary  clearly  appears  to  have 
been  the  Intention  of  the  legislature,  that  princi- 
ple does  not  apply  to  the  organic  law,  which  is  to 
be  construed,  according  to  the  acceptation  of 
those  who  adopted  it,  as  the  supreme  rule  of  con- 
duct both  for  officials  and  mdlFiduals,  the  evident 
intention  of  such  Constitution  being  to  relieve 
those  who  could  not  pay  their  debts,  and  not  to 
shield  from  punishment  persons  who  had  violated 
the  public  law.    State  v.  Mace.  5  Md.  887,  86a 

Where  the  state  Constitution  provided  that  no 
person  should  be  arrested  or  Imprisoned  on  any 
civil  process  issued  out  of  any  court  of  law^  or  on 
■any  execution  issued  out  of  any  court  of  equity, 
In  any  suit  or  proceeding  Instituted  for  the  re- 
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CO  very  of  any  money  due  upon  any  judgment  or 
decree  founded  on  contract,  or  due  upon  any  con- 
tract express  or  implied,  or  for  the  recovery  of  any 
damages  for  the  nonperformance  of  [any  contract, 
it  was  held  that  if  its  language  was  to  be  taken  ac- 
cording to  its  ordinary  acceptation  and  meaning, 
it  must  be  intended  to  prohibit  arrest  and  impris- 
onment on  civil  process  absolutely,  in  existing  as 
well  as  in  future  cases,  the  terms  being  clear  and 
explicit,  although  under  the  rule  of  construction 
that  no  statute  should  be  construed  retrospec- 
tively, unless  the  intention  of  the  legislature  to 
give  It  such  effect  clearly  appeared,  it  must  be  con- 
cluded that  the  legislature  did  not  intend  to  make 
the  law  apply  to  pre-existing  cases.  Bronson  v. 
Newberry,  2  DougJ.  (Mich.)  88,  48.  In  that  case, 
however,  the  subsequent  section  excluded  such  a 
construction,  its  language  being  too  plain  and  posi- 
tive to  be  misunderstood. 

So,  the  true  spirit  of  the  New  Jersey  Constitution 
would  seem  to  be,  that  the  honest  debtor  who  was 
poor  and  bad  nothing  to  pay  with  should  be  ex- 
empt from  imprisonment  at  the  mercy  of  his  credi- 
tor. Ex  parU  Clark,  20  N.  J.  L.  648,  45  Am.  Dec. 
884. 

And  the  same  is  the  spirit  of  the  North  Carolina 
Constitution,  when  the  insolvency  of  the  debtor  is 
bona  fide.  State  v.  Manuel,  4  Dev.  &  B.  L.  20,  34; 
Brown  v.  Walk.  8  Ired.  L.  617,  520;  Burton  v.  Dick- 
ens, 8  Murph.  (N.  C.)  108;  Burgwyn  v.  Hall,  106  N. 
C.48e. 

In  Mims  v.  Lockett,  20  Ga.  474,  476,  it  is  stated 
that  there  are  only  three  things  for  which  a  oa.  sa. 
debtor  may  be  imprisoned.  If,  when  the  court 
comes  to  which  his  case  is  returnable,  he  has 
failed  to  give  notice  to  his  creditor  regarding  his 
intention  to  take  advantage  of  the  insolvent  debt- 
or's act,  or  refuses  at  that  time  to  take  tbe  oath,  or 
is  convicted  of  fraud  by' the  Jury,  the  debtor  may 
be  committed;  and  in  the  first  two  cases  the  con- 
finement will  terminate  whenever  he  has  complied 
with  tbe  requirements  of  the  statute,  and  in  tbe 
tried  case  notwithstanding  the  fraud  the  debtor 
cannot  be  kept  in  custody  after  he  has  made  a  full 
surrender  of  his  effects:  and  it  is  erroneous  to  sup- 
pose that  when  a  debtor  is  Incarcerated  upon  the 
finding  of  a  Jury,  he  is  deprived  of  his  liberty  until 
he  discharges  the  debt.  Such  law  would  be  in 
the  teeth  of  the  Constitution;  and  in  view  of  tbe 
state  Constitution,  to  say  nothing  of  the  strong 
tendency  of  the  public  mind  to  abolish  entirely  im- 
prisonment for  debt,  the  insolvent  laws  are  en- 
titled to  a  liberal  construction  in  favor  of  the 
debtor. 

In  Messenger  v.  Lockwood.  9  West.  L.  J.  O.  S. 
(Ohio)  521,  the  defendant  was  arrested  upon  aca.  sa. 
In  a  suit  brought  for  breach  of  contract,  the  cause 
assigned  for  the  writ  being  that  be  was  a  nonresi- 
dent of  the  state,  but  he  was  discharged  on  com- 
mon bail,  the  court  stating  that  the  incarceration 
of  a  man's  body  would  not  be  tolerated  simply  be- 
cause he  did  not  reside  in  the  state,  no  fraud  or 
crime  being  committed  within  the  meaning  of  the 
Constitution. 

So,  in  Morrow  &  Hazzard  v.  Finch,  7  West.  L.  J. 
O.  S.  (Ohio)  144,  it  was  held  that  nonresidence,  or 
want  of  citizenship  of  a  debtor,  was  not  sufficient 
to  authorize  tbe  arrest  of  a  citizen  of  another  state; 
and  further,  that  to  arrest  a  citizen  of  another  state 
under  the  Ohio  laws  was  a  violation  of  art.  4,  §  2,  of 
the  Constitution  of  the  United  States,  which  pro- 
vides that  the  citizens  of  .each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens  of 
the  several  states. 
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AUkBAMA  SUFBEME  COUBT. 


Apb., 


The  facts  are  stated  in  the  opinioD. 

Meur$.  Aaa  E*  Stratten*  James  Jack- 
son* and  Isaae  Orme  for  appellant. 

Mr.  W.  C*  Fitts»  Attorney  General,  for 
the  State. 


MeClelUuiy  J. ,  delivered  the  opinion  of  the 
court: 

The  defendant,  Hinton  E.  Carr,  is  charged 
in  one  count  as  the  president,  and  in  another  as 
a  member,  of  a  banking  firm,  with  receiving 


11.  What  art  debti, 
a.  Meaning  of  the  word  **debL^^ 

Id  oonslderlDir  the  question  of  the  oonstitutlon- 
ality  of  imprisonment  for  debt,  the  question  arises 
as  to  what  are  debts  within  the  meaninir  of  the  oon- 
stitutional  provisions.  There  would,  however, 
seem  to  be  very  little  conflict  in  the  authorities, 
which  almost  unanimously  hold  that  the  debt  in- 
tended to  be  covered  by  the  Gonstitutioa  must  be 
a  debt  arisin^r  exclusively  from  actions  ex  contractu, 
and  was  never  meant  to  include  damages  arising  in 
actions  ex  deliclo^  or  fines,  penalties,  and  other  im- 
positions imposed  by  the  courts  in  criminal  pro- 
ceedings as  punishments  for  crimes  committed 
against  the  common  or  state  law. 

Such  inhibition,  however,  exists  only  where  the 
contract  is  free  from  fraud,  the  Constitutions  of 
nearly  all  the  states  excepting  cases  of  fraud,  and 
making  that  a  ground  of  imprisonment.  Ala- 
bama would  appear  to  be  the  only  state  which  does 
not  make  the  exception  in  cases  of  fraud.  Ken- 
nedy V.  People,  122  111.  649,  6fi2;  People,  Brennan,  v. 
Cotton,  U  111.  414. 415;  McCool  v.  State,  23  Ind.  127, 
181;  liower  v.WallIck,25  Ind.  68;  Ex  parU  Bergman, 
18  Nev.  881;  Long  v.  McLean,  88  N.  C.  8;  Moore  v. 
Green,  78  N.  C.  804, 21  Am.  Rep.  470;  United  States  v. 
Walsh,  Deady,  281, 286. 

Liabilities  arising  ex  contractu  are  not  punishable 
by  imprisonment  in  PeDusyivania  in  the  absence 
of  fraud.    Hammer  v.  Ladner,  17  Phila.  815. 

It  has  been  held  that  imprisonment  for  debt  has 
been  forbidden  on  process  issuing  from  a  court  of 
the  United  States  in  any  state  where,  by  the  local 
law,  imprisonment  for  debt  has  been  or  shall  be 
abolished,  and  all  modiflcatioos,  conditions,  and  re- 
strictions upon  such  imprisonment  provided  by  the 
law  of  any  state  are  made  applicable  to  Federal 
process,  to  be  executed  therein,  under  §  990  of  the 
Revised  Statutes;  but  imprisonment  for  debt  as 
used  in  that  and  like  statutory  or  constitutional  pro- 
visions means  debts  arising  out  of  contract,  and 
does  not  extend  to  actions  for  tort,  nor  to  fines  or 
penalties  arising  from  a  violation  of  the  penal  laws 
of  the  state.  Deimel  v.  Arnold,  84  U.  S.  App.  177, 
186,  69  Fed.  Rep.  967,  992;  Lathrop  v.  Singer,  39 
Barb.  896;  Kennedy  v.  People,  and  McCool  v.  State, 
supra,*  Hanson  v.  Fowle,  1  Sawy.  497;  Long  v.  Mc- 
Lean, supra;  United  States  v.  Walsh,  1  Abb.  (U.  S.) 
66;  Harris  v.  Bridges,  67  Ga.  407,  24  Am.  Rep.  496, 
and  Ex  parte  Bergman,  aupra. 

So,  in  Dixon  v.  State.  2  Tex.  481,  it  is  said  the 
words  *Mmprisonment  for  debt^*  have  a  well-de- 
fined and  well-known  meaning,  and  have  never 
been  understood  or  held  to  apply  to  criminal  pro- 
ceedings. It  is  not  to  be  supposed,  and  it  will 
scarcely  be  contended,  that  it  ever  entered  into  the 
minds  of  the  framers  of  the  Constitution  that  they 
were  to  be  understood  as  having  any  application 
to  the  administration  of  the  criminal  laws,  or  that 
they  were  to  have  the  effect  of  preventing  the  pun- 
ishment of  crimes. 

Again,  in  United  States  v.  Walsh,  Deady,  281, 286, 
1  Abb.  (U.  S.)  71,  it  is  stated:  ''The  word  'debt'  is 
of  very  general  use,  and  has  many  shades  of  mean- 
ing. Looking  to  the  origin  and  progress  of  the 
change  in  public  opinion,  which  finally  led  to  the 
abolition  of  imprisonment  for  debt,  it  Is  reason- 
able to  presume  that  this  provision  in  the  state 
Constitutiou  was  intended  to  prevent  the  useless 
and  often  cruel  imprisonment  of  persons  who, 
having  honestly  become  indebted  to  another,  are 
unable  to  pay  as  they  undertook  and  promised  to. 
84L.RA. 


In  this  view  of  the  matter,  the  clause  in  question 
should  be  construed  as  if  it  read:  'There  shall  be 
no  imprisonment  for  debt  arising  upon  contract 
express  or  implied  except,  etc.*  ** 

And  It  has  been  stated  that  the  word  "debt"  is  of 
large  import,  including  not  only  debts  of  record,  or 
Judgments,  and  debts  of  specialty,  but  also  obliga- 
tions under  simple  contract  to  a  very  wide  extent; 
and  in  its  popular  sense  includes  all  that  is  due  to 
a  man  under  any  form  of  obligation  or  promise. 
Be  Sutherland,  8  Nat.  Bankr.  Reg.  814.  in  which 
case  the  question  arose  whether  a  fine  amounted 
to  a  debt 

So,  the  legal  acceptation  of  debt  has  been  said  to 
be  a  sum  of  money  due  by  certain  and  express 
agreement.  Re  Sutherland,  supra,  citing  8  BL 
Com.  154. 

Again,  in  Turner  v.  Wilson,  49  Ind.  661, 684.  where 
the  contention  was  that  a  sum  of  money  ordered 
to  be  paid  by  the  father  of  an  Illegitimate  child  for 
its  support  was  a  debt  within  the  meaning  of  §  22 
of  art.1  of  the  Indiana  Constitution,  the  court 
stated  that  a  debt  was  a  sum  of  money  due  by 
agreement,  which  must  be  certain  as  to  amount 
and  arise  upon  contract,  and  that  under  the  sys- 
tem of  common-law  pleading,  at  the  time  of  the 
adoption  of  the  Indiana  Constitution,  and  before 
the  distinction  between  forms  of  action  was  abol- 
ished by  the  Code  of  that  state,  the  word  "debt"  in 
law  had  no  other  meaning,  and  therefore  it  must 
be  supposed  that  the  framers  of  the  Constitution 
so  understood  and  used  the  word;  and  further,  that 
the  words  of  the  Constitution  could  not  be  fairly 
understood  in  any  other  sense,  inasmuch  as  in  the 
section  abolishing  imprisonment  for  debt,  the 
words  "any  debt  or  liability  thereafter  contracted" 
are  expressly  used. 

And  the  cases  McCool  v.  State,  28  Ind.  127;  Lower 
V.  Wallick,  25  Ind.  68;  Ex  parte  Teague,  41  Ind.  278; 
State,  Billman,  v.  Hamilton,  88  Ind.  602:  Reynolds 
V.  Lamount,  45  Ind.  808;  and  Ex  parte  Voltz,  37  Ind. 
287,— are  to  the  same  effect. 

It  must  be  a  debt  within  the  proper  and  legal 
meaning  of  that  term.  McCool  v.  State.  28  Ind. 
127,181. 

The  term  "debt"  as  used  by  the  convention  in 
framing  the  Maryland  Constitution  was  meant  to 
be  used  in  its  popular  sense,  and  was  So  understood 
by  the  people,  and  was  regkrded  as  a  protection  to 
the  unfortunate,  and  not  as  an  immunity  to  the 
criminal,  the  term  '*debt"  being  understood  as  an 
obligation  arising  otherwise  than  from  the  sentence 
of  a  court,  or  a  breach  of  the  public  peace,  or  the 
commission  of  a  crime.  State  v.  Mace,  5  Md.887, 860. 

The  term  "debt,"  as  employed  in  fl  15  of  the  Con- 
stitution of  North  Dakota,  is  used  in  a  broad  sense, 
and  will  embrace  such  obligations  to  pay  money  as 
arise  upon  the  law,  as  well  as  those  which  arise 
upon  contract.    Qranholm  v.  Sweigle,  8  N.  D.  476. 

In  Perry  v.  Orr,  86  N.  J.  L.  206, 208,  it  was  stated 
that  the  Ist  clause  of  If  17  of  art.  1  of  N.  J.  Const. 
1844,  "no  person  shall  be  imprisoned  for  debt  in  any 
action,"  was  not  confined  to  the  technical  meaning* 
of  debt,  but  included  debt  in  the  popular  sense  of 
a  demand  founded  on  contract,  express  or  im- 
plied, and  comprised  all  actions  ex  oontraetu,  the 
purpose  of  the  legislature  being  to  abolish  im- 
prisonment for  debt  coextensive  with  the  Ut  and 
2d  sections  of  the  Statute  of  1842,  leaving  it  to  the 
legislature  to  define  what  should  constitute  fraud« 
and  therefore  the  statute,  after  the  Constitution 
was  established,  stood  in  harmony  with  its  provi- 
sions, and  was  not  repealed  by  it. 
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from  Robert  T.  Abematby  for  deposit  $855, 
kDowiog  at  the  time,  or  having  good  cause  to 
believe,  that  said  firm  was  in  a  failing  or  in- 
solveot  condition.    The  indictment  is  drawn 


under  an  act  "to  Prevent  Banks,  Bankers, 
Firms,  Corporations,  or  Other  Persons  from 
Receiving  Deposits  of  Bank  Notes,  Specie 
Money  or  Other  Thing  of  Value,  when  in  a 


The  provisions  in  Wis.  Oonac.  •  1(1,  art.  1«  *^do  per- 
son shall  he  imprisoned  for  debt  arlslnir  out  of  or 
founded  on  oontraot,  express  or  implied,^*  oiearly 
implies  that  there  may  be  debts  *^not  founded  upon 
contract.  ^^    Smith  v.  Omans,  17  Wis.  866. 897. 

And  the  88th  section  of  the  North  Carolina  Con 
stitution  has  been  held  to  have  no  application  to 
debts  due  the  state.   State  r.  ManueU  4  Bev.  ft  B. 

There  would  not,  however,  seem  to  be  any  au- 
thority boldinff  that  the  constitutional  inhibition 
has  any  greater  import,  or  includes  other  debts 
than  those  above  specified. 

This  would  seem  to  be  so,  for  the  reason  that  in 
construing  the  meaninar  of  the  word  *^debt,^*  the 
court  in  the  case  of  United  States  v.  Walsh,  1 
Abb.  (U.  S.)  71,  Deady,  281, 88S,  stated  that  a  person 
who  wilfully  injures  another  In  person,  property, 
or  character  Is  liable  therefor  in  damaffes,  and  in 
some  sense  he  maybe  called  the  debtor  of  the 
party  injured,  and  the  sum  due  for  the  injury 
miffht  be  considered  a  debt  to  such  a  party,  but  he 
is  in  fact  a  wrongdoer  and  trespasser,  and  does  not 
come  within  the  reason  of  the  rule  exempting  an 
honest  man  from  imprisonment,  because  he  is  pe- 
cuniarily unable  to  pay  that  which  he  has  prom- 
ised. 

The  construction  given  to  the  word  '*debt**  by 
the  court  in  the  case  of  United  States  v.  Walsh, 
tupra,  was  commented  upon  and  adopted  by  the 
court  in  Norman  v.  Manclette,  1  Sawy.  484,  and 
also  In  Hanson  v.  Fowle,  Id.  497, 605. 

And  the  word  **debt"  when  used  in  a  statute 
without  some  plain  or  explicit  declaration  making 
it  applicable  thereto  does  not  include  taxes  nor 
claims  for  unliquidated  damages.  The  legal  defi- 
nition of  the  word  is  opposed  to  unliquidated  dam- 
ages, or  a  liability  in  the  sense  of  an  inchoate  or 
contingent  debt,  or  an  obligation  not  enforceable 
by  ordinary  process.  Bolden  v.  Jensen,  69  Fed. 
Rep.74S. 

b.  In  general. 

In  Ruddell  v.  Childress,  81  Ark.  611,  proceedings 
were  taken  by  a  surety  against  his  principal  under 
1 6694  of  Gantt's  Digest,  which  provides  that  a  surety 
may  maintain  an  action  against  bis  principal  to  ob- 
tain indemnity  against  the  debt  or  liability  for 
which  be  is  twund  before  it  is  due,  whenever  any 
of  the  grounds  exist  upon  which,  by  the  provisions 
of  chapters  8  and  9,  an  order  may  be  made  for  ar- 
rest and  bail  or  for  attachment;  and  it  was  held  that 
such  proceedings  were  not  contrary  to  the  pro- 
visions contained  in  §  14,  art.  1,  of  the  Constitution 
of  that  state  of  1868,  which  prohibits  imprisonment 
-for  debt,  but  provides  that  the  general  assembly 
may  provide  for  imprisonment  or  holding  to  ball 
persons  charged  with  fraud  In  contracting  said 
debt,  the  court  stating  that  such  a  case  was  not  the 
arrest  of  a  debtor  for  debt,  but  was  a  proceeding 
to  indemnify  the  surety  in  the  manner  pointed  out 
by  the  section. 

An  amount  due  upon  an  open  account  was  held 
^  be  a  debt  within  the  meaning  of  art  1,  §  15,  of 
the  California  Constitution.    Re  Vinich,  86  Cal.  70. 

So,  the  Michigan  'Constitution  having  abolished 
Imprisonment  for  debt,  except  in  certain  oases 
-therein  set  forth,  an  alleged  balance  between  a 
principal  and  agent  for  which  an  action  of  debt  is 
brought  does  not  come  within  the  exceptions  to  the 
Michigan  laws  passed  to  carry  out  such  constitu- 
tional provisions,  even  though  there  may  be  an  al- 
legation of  a  refusal  to  account,  and  of  a  fraudu- 
lent conversion  of  the  same  by  the  agent  to  his  own  i 
^  L.R  A. 
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People,  Singer  Mfg.  Co.,  v.  McAUister,  19  Mich. 


Again,  where  the  claim  against  an  agent  waSa 
debt,  and  the  action  was  a  civil  one,  and  the  process 
wherewith  the  defendant  was  arrested  was  a  mesne 
process,  and  there  was  nothing  whatever  to  show 
any  fraud,  or  suspicion  of  fraud,  on  defendant's 
part,  or  a  demand  or  refusal  of  payment,  the  court 
held  that  •  15  of  art  1  of  the  California  Constitution 
prohibiting  arrest  and  imprisonment  for  debt  ap- 
plied, and  that  §  7  of  the  California  practice  act  of 
I860,  upon  which  the  plaintiir  relied,  should  be  con- 
strued so  as  not  to  conflict  with  the  Constitution, 
and  that  if  such  construction  were  not  possible  the 
statute  must  yield  to  the  Constitution.  Re  Hold- 
forth,  1  Cai.  488. 

And  where  the  case  made  out  in  an  action  com- 
menced by  capias,  was  that  the  defendant  had  col- 
lected moneys  as  superintendent  of  a  company  and 
had  not  accounted  for  the  same  upon  demand,  it  was 
held  that  the  defendant's  arrest  and  imprisonment 
was  illegal,  being  in  conflict  with  the  Michigan 
laws,  the  debt  arising  upon  contract  it  not  being  a 
loan,  an  action  for  which  was  allowed  to  be  so 
commenced.   Re  Stephenson,  88  Mich.  00. 

And,  imprisonment  for  debt  having  been  abol- 
ished by  the  Constitution  of  Georgia,  an  attach- 
ment for  contempt  is  not  a  remedy  for  obliging  the 
payment  of  a  mere  debt  from  executors  under  a 
will  to  a  legatee,  adjudged  upon  citation  to  account 
by  the  ordinary  under  •  8606  of  the  Code  of  that 
state.    Wood  V.  Wood,  84  Oa.  108. 

Again,  a  sum  lost  In  gaming  does  not  come  within 
§  549  of  the  New  York  Code,  as  being  an  injury  to 
property  including  the  wrongful  taking,  detention, 
or  conversion  of  personal  property,  for  the  reason 
that  the  same  is  a  debt  and  recoverable  in  an  aotioo 
for  money  had  and  received,  and  therefore  an  ar- 
rest made  in  an  action  to  recover  the  same  is  illegal, 
and  the  order  therefore  will  be  set  aside.  Tomp- 
kins V.  Smith,  68  How.  Pr.  489.  In  this  case,  how- 
ever, there  were  no  constitutional  provisions  to  be 
construed,  the  question  turning  upon  the  right  to 
imprison  the  defendant  under  the  provisions  of  the 
Code. 

In  Ex  parte  Prader,  6  Cal.  889,  where  the  peti- 
tioner was  arrested  on  final  process  to  answer  a 
Judgment  obtained  against  him  in  an  action  for  a»- 
sault  and  battery,  the  court  held  that  assault  and 
battery  was  not  a  case  of  fraud,  in  the  sense  that 
the  term  was  employed  by  the  Constitution,  and 
could  not  be  made  so  by  the  legislature,  and  there- 
fore the  Judgment  was  a  debt  as  much  as  though 
recovered  in  an  action  of  assumpsit  The  defend- 
ant was  therefore  discharged  from  arrest 

Under  the  provisions  of  the  Illinois  Constitution 
prohibiting  imprisonment  for  debt  any  liability  to 
pay  money  growing  out  of  contract  express  or  im- 
plied, constitutes  a  debt  within  the  meaninir  of 
such  constitutional  provisions;  and  therefore  be- 
fore a  party  can  be  held  to  bail  on  a  capias  ad  re- 
spondenduns  it  must  appear  by  affidavit  that  he 
has  been  guilty  of  fraud,  or  that  there  is  a  strong 
presumption  that  he  Is  guilty,  and  the  affidavit 
must  show  l>oth  the  constitutional  and  statutory 
grounds  before  issuing  the  writ.  Parker  v.  FoUens- 
bee,  45  111.  478, 478. 

In  Vermont  the  Constitution  prohibits  imprison- 
ment for  debt  in  cases  where  the  debtor  has  deliv- 
ered up  his  property  for  the  benefit  of  his  creditors 
in  the  manner  provided  by  law,  and  it  has  been  held 
that  the  provision  of  the  Vermont  statute  of  Jan- 
uary, 1889,  that  no  person  who  Is  a  resident  citizen 
of  the  state  shall  be  arrested  upon  an  execution  is- 


Alabama  Sufreice  Court. 


Apb.^ 


Failing  or  Insolvent  Condition/'  approved  De- 
cember 12,  1892,  which  is  in  the  following 
words: 


"Sec.  1.  Be  it  enacted  by  the  general  assem- 
bly of  Alabama,  that  any  president,  cashier,  or 
other  officer,  by  whatever  title  he  may  be  called 


sued  upon  a  judgrment  reoovered  in  an  action 
founded  upon  contract,  express  or  implied,  was 
meant  to  embrace  all  kinds  of  contracts,  whether 
by  record,  specialty,  or  parol.  Therefore  a  judg-- 
ment  is  a  contract  within  the  meaning  of  §  63  of 
chapter  28  of  the  Vermont  Revised  Statutes,  and 
an  execution  obtained  in  an  action  of  debt  upon  a 
judirment  rendered  after  January,  1838,  cannot  be 
issued  airainst  the  body  of  the  debtor.  Sawyer  v. 
Vilas,  19  Vt.  43. 

And  in  that  state  on  all  judgments  rendered  on 
contracts  accruing  before  the  Ist  day  of  January, 
1899,  the  creditor  was  entitled  to  an  execution 
afrainst  the  body  of  the  debtor  with  some  excep- 
tions, but  on  judgrment  rendered  on  contracts,  ex- 
press or  implied,  made  or  entered  into  after  that 
date,  no  writ  or  execution  could  issue  against  the 
body  of  the  debtor  if  he  was  a  citizen  of  Vermont. 
The  statute  which  took  away  the  remedy  against 
the  body  of  the  debtor  in  the  latter  contracts  made 
no  provision  for  a  case  where  the  Judgment  was 
rendered  on  diif  erent  contracts,  some  of  which  were 
before  and  some  after  that  date.  But  the  courts  of 
that  state  were  of  opinion  that  if  a  party  volunta- 
rily embraced  in  any  one  declaration  several  acts 
on  different  contracts  and  several  on  which  he 
would  have  been  entitled  to  a  capias,  and  on  the 
others  would  not  have  been  so  entitled,  he  could 
not  on  such  Judgment  have  an  entire  execution 
against  the  body  of  the  debtor,  and  the  same  prin. 
ciples  would  apply  to  a  recovery  in  an  action  on  a 
book  account  where  part  of  the  demand  was  since 
the  passing  of  the  statute  abolishing  imprisonment. 
Witt  V.  Marsh,  U  Vt.  308,  306. 

Where,  in  a  Judgment  on  the  report  of  an  auditor, 
the  court  granted  a  certified  execution  as  to  so 
much  of  the  Judgment  as  was  for  money  held  in  a 
fiduciary  capacity,  and  the  writ(issued  as  an  attach- 
ment,  and  the  defendant  took  exception  under  the 
Vermont  Statute,  §  1726,  which  provides  that  no 
person  who  is  a  resident  of  the  United  States  shall 
be  arrested  or  imprisoned  on  mesne  process,  issuing 
on  a  contract  express  or  implied,  nor  on  an  execu- 
tion issued  on  a  Judgment  recovered  in  an  action 
founded  on  such  contract,  except  as  hereinafter 
provided,— it  was  held  that  as  part  of  the  Judgment 
was  not  for  a  fiduciary  debt,  it  was  for  a  liability 
incurred  when  the  defendant  contracted  to  guar- 
antee certain  sales,  and  therefore  a  Judgment 
founded  in  part  upon  the  defendant's  contract  of 
guaranty  could  not  be  enforced  against  his  body, 
nor  could  an  execution  on  such  a  Judgment  law- 
fully issue  against  the  body,  the  section  of  the  stat- 
ute in  question  expressly  prohibiting  the  arrest 
upon  a  Judgment  founded  in  contract,  and  the 
statute  nowhere  provided  for  the  arrest  and  im- 
prisonment of  a  debtor  on  an  execution  issued  on 
such  a  Judgment  as  was  recovered  in  that  action. 
Williams  A  C.  Fertilizer  Co.  v.  Rudd,  68  Vt.  607. 

In  Hosack  v.  Rogers,  11  Paige,  603,  it  was  held 
that  since  the  passing  of  the  New  York  act  abolish- 
ing imprisonment  for  debt,  a  final  decree  against 
an  executor  for  the  payment  of  a  debt  due  by  the 
testator  can  only  be  enforced  by  execution  against 
the  individual  property  of  the  executor,  where  he 
has  wasted  the  funds  which  came  into  his  hands, 
the  decree  being  made  in  a  suit  instituted  for  the 
recovery  of  money  due  upon  a  contract,  and 
merely  directing  the  payment  of  money  in  satisfac- 
tion of  the  amount  due. 

Where  the  action  was  brought  on  a  warranty, 
but  the  narr.  was  in  assumpsit,  alleging  fraud  in 
the  warranty,the  court  held  that  a  ca.  sa.  would  not 
lie.  Fleming  v.  Maguire,  14  W.  N.  C.  210.  The 
Pennsylvania  Constitution  abolishes  imprisonment 
84  L.  H.  A. 


for  debt  except  in  cases  where  the  debtor  has  not 
delivered  up  his  property  for  the  benefit  of  bis^ 
creditors  as  prescribed  by  law. 

Where  defendant,  an  agent,  was  sued  in  trover^ 
required  to  find  ball,  and  in  default  was  committed*^ 
to  Jail,  and  the  plaintiff  elected  to  take  an  alterna- 
tive verdict  for  money,  to  be  discharged  on  the  de- 
fendant's delivering  the  package,  and  the  defend- 
ant sought  to  be  discharged  upon  the  ground  that 
he  was  imprisoned  for  debt  contrary  to  the  terms- 
of  tl^e  Constitution,  the  court  held  that  the  verdict 
authorized  a  Judgment  for  money,  which,  when  en. 
tered,  became  a  Judgment  for  money,  or  the  high- 
est form  of  debt  known  to  the  law,  and  therefore 
the  defendant's  imprisonment  for  such  debt  was 
contrary  to  the  provisions  of  the  state  Constitution* 
although,  had  the  verdict  been  for  the  delivery  of 
the  package  alone,  it  would  have  been  against  the 
property,  and  not  for  debt,  and  therefore  would 
not  have  been  within  the  constitutional  provisions. 
Southern  Exp.  Co.  v.  Lynch.  65  6a.  240. 

In  Meyer  v.  Berlandi,  39  Minn.  438, 1  L.  R.  A.  777, 
fi  3  of  chap.  170  of  the  Minnesota  General  Laws  of 
1887,  known  as  the  mechanic's  lien  law,  which  made 
the  mere  failure  of  a  contractor,  who  had  received 
his  pay  from  the  owner,  to  pay  his  laborers  and 
materialmen,  although  he  might  not  be  guilty  of 
any  fraud,  a  felony  punishable  by  imprisonment  la 
the  penitentiary,  was  held  unconstitutional,  as 
fairly  repugnant  to  9  12  of  art.  1  of  the  state  Con- 
stitution prohibiting  imprisonment  for  debt,  isas- 
much  as  it  was  a  return  to  the  old  t»arbarous  fictioa 
upon  which  imprisonment  for  debt  was  originally 
based,  namely,  that  a  man  who  owed  a  debt,  and 
did  not  pay  it,  was  a  trespasser  against  the  peace 
and  dignity  of  the  Crown,  and  for  this  suppositi- 
tious crime  was  liable  to  arrest  and  imprisonments 

So,  fhe  act  of  bail  indorsing  his  name  on  the  writ 
has  been  held,  in  proceedings  by  way  of  audita 
querela^  to  be  a  contract  between  the  bail  and  the 
creditor,  and  as  such  within  §  68,  chap.  28,  of  th& 
Revised  Statutes  of  Vermont,  and  therefore  the- 
execution  against  the  body  of  such  bail,  in  pro- 
ceedings by  way  of  scire  facias,  was  illegally  issued; 
and  that  the  plaintiff  (the  debtor)  was  entitled  to 
his  writ.    Stoughton  v.  Barrett,  20  Vt.  385. 

And  in  Atchison  Bd.  of  Edu.  v.  Scoville.  13  Kan. 
17, 33,  it  was  held  that  under  6  16  of  the  Kansas  Bill 
of  Rights  an  order  against  a  garnishee  could  not 
be  enforced  by  his  imprisonment,  and  that  S  490  of 
the  Civil  Code,  which  provided  that  the  court  or 
Judge  may  order  the  money  to  be  applied  towards^ 
satisfaction  of  the  Judgment,  and  "may  enforce 
the  same  by  proceedings  for  contempt  in  case  of 
refusal  or  disobedience,"  probably  did  not  mean 
that  the  court  might  imprison  a  garnishee  for  not 
paying  money  which  he  owed  (a  debt)  into  courts 
or  to  a  Judgment  creditor,  but  even  if  they  did  so 
mean  the  words  were  unconstitutional  to  that  ex- 
tent. 

In  Stroheim  v.  Beimel.  73  Fed.  Rep.  430.  436». 
where  the  action  was  on  the  case  for  false  repre* 
sentations  in  obtaining  goods  on  credit,  the  court 
held  that  although  the  general  rule  was,  that  con- 
stitutional provisions  abolishing  imprisonment  for 
debt  did  not  necessarily  include  or  comprehend  im- 
prisonment on  a  Judgment  in  an  action  ex  delicto, 
yet  in  cases  within  the  Jurisdiction  of  the  Federal 
courte,  6  990,  U.  S.  Rev.  Stat.,  which  prohibits  im- 
prisonment for  debt,  and  declares  that  all  modified* 
tions  and  restrictions  imposed  by  state  statutes 
shall  apply,  was  to  be  construed  as  including  under 
the  term  'Mm  prison  ment  for  debt"  actions  ex  de- 
lieto  in  cases  where  the  state  statute  was  to  be  con* 
strued  in  favor  of  personal  liberty,  such  a  Judg- 
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or  known,  of  any  bank,  banking  firm,  or  cor- 1  ness,  or  the  agent  or  agents  thereof,  who  shall 
poration  engaged  in  a  banking  business,  or  any  receive  for  deposit  any  bank  notes,  specie 
other  person  or  persons,  engaged  in  said  busi-   money,  or  other  thing  of  value,  knowing  at 


ment  debtor  beln^r  in  fact  **  Imprisoned  for  debt** 
within  tbe  fair  scope  of  the  words,  the  creditor's 
right  being  in  the  nature  of  a  property  right,  which 
a  statute  or  Coostitutioo  abolishing  imprisonment 
for  debt  in  effect  takes  away  from  the  creditor. 

The  above  case  of  8trohelm  v.  Deimel  was,  how- 
ever, appealed  (T7  Fed.  Rep.  8ft^),  and  it  was  con- 
tended that  the  propoeifion  in  the  opinion  below, 
that  §  990,  U.  8.  Rev.  Stat.,  was  applicable  to  Judg- 
ments for  torts,  was  inconsistent  with  the  opinion 
of  the  court  in  Deimel  v.  Arnold*  34  U.  S.  App.  177, 
69  Fed.  Rep.  987,  wherein  it  was  said  that  imprison- 
ment for  debt,  as  used  in  thlB  and  like  statutory 
provisions,  means  debts  arising  out  of  contracts, 
and  does  not  extend  to  actions  for  tort,  nor  the 
fines  or  penalties  arising  from  a  violation  of  the 
penal  laws  of  the  state;  but  the  court  stated  that 
whether  the  circuit  court  was  Justitled  in  treating 
that  part  of  the  opinion  as  a  dictum  intended  simply 
as  a  reiteration  of  the  rule  that  in  a  constitutional 
provision  abolishing  imprisonment  for  debt  the 
word  **debt'^  does  not  necessarily  comprehend,  and 
should  not  be  considered  as  comprehending.  Judg- 
ments in  tort,  it  did  not  deem  it  necessary  at  that 
time  to  consider. 

It  was  not  the  design  of  the  Wisconsin  Constitu- 
tion to  wholly  abolish  what  was  formerly  known  as 
a  writ  of  ca.  sa.,  but  only  to  prohibit  its  use  in  a 
certain  class  of  cases,  the  inhibition  extending  its 
use  to  Imprisonment  for  debt,  arising  out  of,  or 
founded  on,  a  contract,  express  or  implied,  thereby 
simply  prohibiting  what  had  been  a  remedy  in  the 
collection  of  debts  so  arising.  Be  Milburn,  69  Wis. 
24.31. 

It  has  been  stated  that  the  language  of  the  WiS- 
coDSin  Constitution,  taken  in  its  broad  and  proper 
sense,  indicated  a  right  accruing,  a  sum  of  money  or 
other  thing  due  or  deliverable  by  virtue  of  a  con- 
tract express  between  the  parties,  «r  implied  from 
their  acts  and  circumstances,  or  on  account  of  a 
breach  of  it  in  respect  to  some  matter  provided  for 
or  contemplated  by  them  when  it  was  made,— some- 
thing springing  out  of  the  contract  and  for  tbe  en- 
forcement of  which  resort  must  be  had  to  it;  and 
seems  not  to  include  damages  for  those  wrongful 
acts  which  either  party  may  possibly  do,  and  which 
when  done  were  remotely  connected  with  it,  but 
were  not  anticipated  by  them  at  the  time  of  mak- 
ing it,  the  act  in  that  case  being  precisely  of  that 
character.    i<«  Mowry,  12  Wis.  62. 

See  also  Tbe  Blanche  Page,  16  Blatchf .  1, 8,  infra, 
VIII.  c. 

c.  Breach  of  promise  to  marry. 

It  has  generally  been  contended  that  an  action 
for  breach  of  a  promise  to  marry  is  based  upon  con- 
tract, the  action  being  for  damages  for  tbe  breach 
thereof,  and  therefore  within  the  constitutional 
provisions  prohibiting  imprisonment  for  debt,  and 
such  would  seem  to  be  the  conclusions  arrived  at 
by  the  courts,  the  defendant  being  exempt  from 
punishment  except  in  cases  where  fraud  is  shown. 

In  Re  Tyson,  82  Mich.  262,  the  applicant  for  a  writ 
of  habeas  corpus  and  certiorari  was  arrested  on  a 
capias  in  a  civil  action  issued  upon  an  aifidavit« 
charging  him  simply  with  a  breach  of  promise  to 
marry.  He  was  held  to  bail,  which  was  given,  but 
he  afterwards  surrendered  in  exoneration  of  bis 
bail  and  remained  in  custody  under  the  writ  of 
capias.  It  was  held  that  the  cause  of  action  was 
based  simply  upon  a  breach  of  promise  to  marry, 
and  In  the  absence  of  any  charge  involving  fraud  it 
was  within  the  constitutional  inhibition  against  im- 
prisonment for  debt  contained  in  art.  6,  9  33,  of  the 
state  Constitution. 
34  L.  R.  A. 


So  where,  in  such  an  action,  the  defendant  was  ar- 
rested and  held  to  bail,  under  chap.  17,  fi  149,  N.  C 
Stat.,  which  provided  that  the  defendant  might  be- 
arrested  as  hereinafter  prescribed  in  the  following 
cases,  inter  aUa^  on  an  action  on  a  promise  to  marry, 
—the  court  held  that  such  provision  was  a  violation 
of  the  articles  of  the  state  Constitution,  there  being 
no.  fraud,  a  mere  breach  of  promise  to  marry  being 
no  more  a  case  of  fraud  than  a  breach  of  any  other- 
promise,  and  for  that  reason  the  prosecution  could 
not  be  made  to  include  a  breach  of  promise  to 
marry  without  extending  it  to  a  breach  of  any 
other  contract,  the  words  **exoept  in  cases  of  fraud'* 
being  used  in  a  restricted  sense,  namely,  as  fraud  in 
procuring  a  contract  to  be  made,  or  fraud  in  at- 
tempting to  evade  performance.  Moore  v.  Mullen,. 
77  N.  C.  327. 

The  court  distinguished  the  above  case  from  the 
New  Jersey  cases  infra^  which  upheld  the  defend- 
ant's arrest  in  actions  of  a  similar  character,  upon 
the  ground  that  in  those  actions  the  defendant,  in- 
addition  to  the  breach  of  promise  or  contract,  had 
been  guilty  of  illegal  acts,  and  had  sought  to  aban- 
don the  plaintiff  by  fleeing  from  tbe  state,  there 
being  additional  circumstances  which,  in  those 
cases,  caused  the  court  to  consider  the  case  as  one 
of  fraud  and  so  within  the  provisions  of  the  Con- 
stitution, while  in  the  case  in  hand  there  was  no- 
fraud  but  a  mere  breach  of  contract. 

A  different  opinion  is,  however,  held  by  the  court 
in  cases  where  fraud  exists. 

In  Re  Sbeahan,  25  Mich.  146,  which  was  an  appli- 
cation for  a  writ  of  habeas  corpus,  tbe  petitioner 
being  arrested  on  a  capias  in  an  action  for  a  breach 
of  promise  to  marry,  the  court  held  that  whether 
in  actions  for  breach  of  promise  to  marry  in  gen- 
eral the  defendant  was  liable  to  arrest  or  not,  yet  a 
case  like  the  one  then  before  the  court,  which  par- 
took of  the  nature  of  fraud,  seduction  being  proved*, 
was  within  the  exceptions  contained  in  the  pro- 
visions of  the  Constitution  relating  to  imprison- 
ment for  debt. 

So,  where  the  defendant's  contention  was  that  a 
promise  of  marriage  was  a  contract  for  a  breach  of 
which  the  defendant  could  not  be  arrested  without 
proof  of  fraud,  either  In  contracting  tbe  obliga- 
tion, or  in  his  subsequent  action  to  avoid  his  re- 
sponsibility, the  court  stated  that  If  such  were  an 
action  founded  on  a  contract,  it  would  be  within 
the  act  respecting  imprisonment  for  debt  in  oases 
of  fraud,  if  it  were  not  specially  excepted  in  fl  7  of 
that  act,  but  that  the  provisions  of  that  act  did  not 
extend  to  actions  on  promises  to  marry,  the  exemp- 
tion not  meaning  that  a  writ  of  capias  ad  respon- 
dendum should  not  be  awarded  in  such  cases,  tbe 
classification  of  such  cause  of  action  in  tbe  7th  sec^ 
tlon  with  contempts,  etc.,  showing  that  a  harsher 
rule  was  intended  than  was  applied  in  cases  of 
breach  of  ordinary  contracts,  and  that  a  wider 
scope  was  to  be  given  to  Judiciary  discretion  in 
holding  to  ball  in  such  cases,  than  that  prescribed 
by  the  statute  in  mitigation  of  tbe  rigor  of  the  old 
law  of  imprisonment  for  debt,  the  New  Jersey 
statute  being  an  exposition  of  IT  7  of  art.  1  of  the 
state  Constitution,  the  case  being  within  the  ex- 
ception made  in  cases  of  Iraud  as  contained  in 
such  constitutions,  as  fraud  was  proved  against  the 
defendant.    Perry  v.  Orr,  35  N.  J.  L.  296. 

And  S  291,  Y  2,  of  the  Code  of  North  Carolina, 
which  provides  that  a  defendant  may  be  arrested 
for  seduction,  is  valid  and  not  in  conflict  with  art.  2, 
f)  16,  of  the  state  Constitution,  though  It  provides 
that  there  shall  be  no  imprisonment  for  debt,  ex- 
cept in  cases  of  fraud,  and  damages  recovered  in 
such  a  case  not  constituting  a  debt  in  the  sense  im~ 
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the  time  said  deposit  is  received,  or  haying 

food  cause  to  believe,  that  such  bank,  banking 
rm,  corporation,  person,  or  persons  are  in  a 
failing  or  insolvent  condition,  shall  for  each 


ofFense  be  deemed  guiltv  of  a  misdemeanor, 
and  on  conviction  thereof  be  fined  not  less  than 
double  the  amount  of  said  deposit. 
"Sec.  2.   Be  it  further  enacted,  that  in  all 


plied  by  that  provision.    Kinney  v.  Laugrhenour, 
97N.C.82S,8S7. 

IIL  Actions  founded  in  tort. 
a.  IngeneraL 

As  to  distlnotlons  between  debts  and  torts,  see 
«l0o  supra^  II. 

The  constitutional  inhibition  as  to  imprisonment 
for  debt  does  not  apply  to  oases  founded  upon  torts 
•oommitted  by  the  defendant,  even  tbouirh  it  may 
be  contended  that  the  Judgment  for  damages  re- 
covered in  such  action  constitutes  a  debt  owin^  by 
the  defendant  to  the  plaintiff,  the  Constitution  only 
prohibiting  such  imprisonment  in  actions  arising' 
-ex  contractu. 

In  cases  where  the  ground  or  form  of  action  is  ex 
-delieto^  or  in  tort  for  damages  for  a  wrong  com- 
mitted, the  courts  generally  hold  that  the  constitu- 
tional inhibition  does  not  apply,  and  therefore  a  de- 
fendant is  liable  to  be  imprisoned,  not,  however,  for 
the  debt  he  owes,  but  for  the  wrong  he  has  done, 
either  to  the  plaintiff  himself,  or  to  the  public  at 
large.  Kennedy  v.  People,  128  IIL  649, 662;  People, 
Brennan,  v.  Ck>tton,  14  111.  414,416;  McCk>ol  v.  State, 
28  Ind.  m,  181;  Lower  v.  Wallick,  26  Ind.  68;  Ex 
parte  Bergman,  18  Nev.  881;  Long  v.  McLean,  88  N. 
C.  8;  Moore  v.  Green,  78  N.  G.  8M,  21  Am.  Rep.  470; 
United  States  v.  Walsh,  Deady,  281. 286. 

The  provisions  of  the  Alabama  Constitution  pro- 
ihibltlng  Imprisonment  for  debt  apply  only  to  ac- 
tions based  on  contracts  express  on  Implied,  and 
they  do  not  extend  to  actions  originating  in  tort. 
Ex  parU  Hardy,  68  Ala.  808, 316. 

In  that  case  It  was  stated  that  it  'was  yet  to  be 
supposed  that  the  f  ramers  of  the  Constitution  in- 
tended to  prohibit  the  legislature  from  authorising 
the  remedy  of  incarceration  as  a  means  to  coerce 
the  payment  of  damages  originating  ex  deUcto^  but 
-only  of  a  debt  originating  ex  contractu.    TMd. 

The  provision  of  the  lUlnols  Constitution  ex- 
empting debtors  from  imprisonment  has  no  appll- 
•cation  to  an  action  for  a  tort,  as  such  provision  ap- 
plies only  to  actions  of  contract,  express  or  im- 
plied.   McKlndley  v.  Rising,  28  III.  887,  848. 

And  in  such  a  case  the  statute  must  receive  its 
natural  construction  without  the  restraining  influ- 
ence of  the  Constitution,  which  has  been  applied 
to  It  in  cases  ex  contractu.    Ibid. 

It  has  been  held  that  chap.  68,  111.  Rev.  Stat,  re- 
lates to  arrests  for  debts,  and  has  no  application  to 
arrests  for  torts.  Its  object  being  to  carry  out  the 
policy  of  the  Constitution  that  a  man  shall  not  be 
imprisoned  on  account  of  his  debts  if  he  acts 
honestly  and  fairly  toward  his  creditors,  and  it  Is 
confined  exclusively  to  arrests  made  In  suits 
brought  upon  contracts,  express  or  implied,  such 
intention  being  further  manifest  by  the  provisions 
of  111.  act  Feb.  28, 1846,  which  prescribes  a  different 
mode  for  the  discharge  of  those  held  in  custody  in 
final  process,  in  cases  not  provided  for  by  chap.  62, 
Rev.  Stat.    People,  Brennan,  v.  Cotton,  14  111.  414. 

A  Constitution  which  abolishes  imprisonment  for 
debt  does  not  prohibit  the  legislature  from  passing 
a  law  to  imprison  on  Judgments  founded  on  torts. 
Turner  v.  Wilson,  49  Ind.  681,  684. 

And  the  Indiana  courts  have  stated  that  the  dis- 
tinction between  tort  and  contract  exists  in  the 
nature  of  things,  and  cannot  be  confounded  or 
abolished  by  law.  One  arises  by  agreement,  the 
other  by  wrong,  and  none  but  honest  debtors  are 
protected  from  Imprisonment  for  debt;  the  wrong- 
doers and  dishonest  men  cannot  claim  the  exemp- 
tion. Ibid. 
M  L.  R.  A. 


So,  Me.  Stat.  1881.  chap.  620,  for  the  abolition 
of  imprisonment  of  honest  debtors  for  debt,  passed 
in  order  to  carry  into  effect  the  provisions  of  the 
state  Constitution  abolishing  imprisonment  for 
debt,  does  not  apply  to  actions  founded  on  tort,  or 
to  process  on  Judgments  for  costs.  Qooch  v.  Steph- 
enson, 16  Me.  120. 

And  in  New  York,  where  there  does  not  seem  to 
be  any  express  constitutional  inhibition,  the  act 
abolishing  imprisonment  for  debt  does  not  apply 
to  suits  founded  in  tort,  though  a  contract  between 
the  parties  Is  alleged  by  way  of  inducement.  Mc- 
Duffle  V.  Beddoe,  7  Hill,  678. 

In  Mallory  v.  Leach,  28  How.  Pr.  607, 600,  where  the 
action  was  on  contract,  and  subdlv.  1, 1 179,  N.  Y. 
Rev.  Stat.,  declared  that  no  defendant  could  be  ar- 
rested except  in  an  action  for  the  recovery  of  dam- 
ages on  a  cause  of  action  not  arising  out  of  contract, 
the  court  stated  that  inasmuch  as  it  was  a  question 
of  personal  right  as  distinguished  from  the  rights 
of  property,  the  law  must  be  strictly  construed, 
and  that  In  order  to  arrest  under  subdivision  1«  the 
action  must  be  in  tort  as  distinguished  from  an  ac- 
tion on  contract,  and  that  such  was  the  plain  mean- 
ing of  the  language  employed.  The  action  must 
be  for  the  recovery  of  damages,  a  term  inappropri- 
ate when  applied  to  the  principal  recovery  in  an 
action  for  debt;  but  usual  and  appropriate  when 
applied  to  actions  in  tort. 

Where,  by  the  laws  of  the  state,  the  owner  of 
personal  property  was  entitled  to  the  possession 
thereof,  and  any  deprivation  of  such  property  was 
a  tort,  the  object  of  such  statute  being  the  more 
effectually  to  quiet  and  protect  the  possession  of 
personal  property,  and  to  prevent  the  taking  pos- 
session thereof  by  fraud  or  violence,  it  was  held 
that  the  defendant's  imprisonment  In  proceedings 
thereunder  ooukl  not  in  any  legal  sense  be  consid- 
ered as  an  imprisonment  for  debt,  within  the  pro- 
visions of  the  Georgia  Constitution  of  1868,  which 
declared  that  there  shall  be  no  Imprisonment  for 
debt.  Harris  v.  Bridges,  67  Ga.  407.  24  Am.  Rep.  406. 

And  where  the  record  showed  that  a  wrong  had 
been  committed,  and  that  the  defendant  had  embes- 
sled  the  property  of  the  plaintiff,  and  the  latter  was 
entitled  to  the  remedy  in  case  of  tort,  but  brought 
his  suit  in  form  ex  contractu^  it  was  held  that  he 
was  still  entitled  to  process  on  his  judgment,  in  the 
same  manner  that  he  would  be  entitled  in  an  action 
of  tort,  although  the  Illinois  statutes  provide  that 
**no  execution  shall  issue  against  the  body  of  the 
defendant  except  when  the  Judgment  shall  have 
been  obtained  for  a  tort  committed  by  such  de- 
fendant," the  statute  not  saying  that  the  plaintiff 
must  necessarily  pursue  the  form  of  an  ex  deUcto 
action,  in  order  to  entitle  him  to  an  execution 
against  the  body  of  the  defendant,  if  it  appears  on 
the  record,  and  has  been  adjudged  against  him, 
that  the  real  right  of  action  was  for  a  tort  com- 
mitted by  the  defendant.  Barney  v.  Chapman,  21 
Fed.  Rep.  904. 

Again,  where  a  relator  was  under  arrest  on  ac- 
count of  debt,  and  the  Judgment  against  him  was 
founded  upon  a  tort,  it  was  held  that  the  plaintiff 
had  a  right  to  sue  out  an  execution  against  his  body 
under  §  90,  chap.  69,  111.  Rev.  Stat.,  and  that  he  was 
not  entitled  to  be  discharged  under  chapter  68  of 
such  Revised  Statutes,  but  must  proceed  under  the 
act  of  February,  1845.  People,  Brennan,  v.  Ootton« 
14  111.  414. 

Where  the  action  was  not  brought  to  recover 
money  loaned  by  the  plaintiff  to  the  defendant,  but 
for  the  false  and  fraudulent  representations  of  the 
defendant  in  respect  to  certain  collateral  securities. 
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conyictioDS  under  this  act,  the  fine  shall  be 
paid  in  lawful  money  of  the  United  States 
only,  one  half  of  which  shall  go  to  the  person 
who  made  the  deposit. 


'*Sec.  8.  Be  it  further  enacted  that  the  pay- 
ment back  to  the  depositor  of  the  bank  notes, 
specie  money,  or  other  thing  of  value  depos- 
ited, before  the  conviction  hereunder,  and  the 


-upon  the  faith  of  wbich  the  loan  was  made.  It 
was  held  that  the  action  was  in  form  ex  deUcU) 
and  not  ex  contractu^  and  that  therefore  the  de- 
fendant was  not  entitled  to  a  diachargre  from  im- 
prisonment by  virtue  of  the  PennsylvaDia  act  of 
1842  abolishing  imprisonment  for  debt,  the  irrava- 
men  being  in  form  and  in  fact  deceit.  Tryon  v. 
Hassinsrer,  Clark  (Pa.)  184. 

In  Messenger  v.  Lockwood,  9  West.  L.  J.  O.  S. 
(Ohio)  621,  it  was  stated  that  the  provision  in  the 
Ohio  Constitution  prohibiting  imprisonment  for 
debt  was  an  explicit  declaration  that  the  people 
had  reserved  to  themselves  the  sacred  boon  of  per. 
sonal  liberty,  and  had  denied  to  the  government  all 
control  over  their  persons  except  for  the  commis- 
sion of  crimes,  and  the  isolated  case  of  fraud  in 
their  business  transactions,  such  declaration  being 
regarded  as  an  ample  safeguard  without  either 
legislative  or  Judicial  construction  admitting  of  no 
such  thing  by  either  the  one  or  the  other  depart- 
jnent  of  the  government. 

In  an  action  in  case  in  the  nature  of  a  conspiracy, 
it  was  held  that  the  action  was  for  a  tort,  and  not 
for  a  mere  breach  of  contract,  and  therefore  the 
•court  committed  no  error  in  committing  the  de- 
fendant onaca.  sa.  Kalbfus  v.  Hundell,  134  Pa. 
102.  , 

In  Jack  v.  Shoemaker,  3  Blnn.  280,  a  capias  was 
.allowed  in  slander,  the  court  stating  that  such  a 
writ  might  issue  for  any  cause  of  action  whatever 
against  a  freeholder  who  neglected  to  put  in  special 
ibail  upon  notice  so  to  do. 

So  in  the  case  of  a  Judgment  for  damages  and 
-costs  recovered  in  an  action  of  replevin  in  the  cir- 
cuit court,  imprisonment  on  an  execution  does  not 
fall  within  the  prohibition,  either  of  article  6,  B  33, 
of  the  Michigan  Constitution,  or  of  the  nonimpris- 
onment  act  of  1889  (2  Comp.  Laws,  chap.  166),  of  that 
state.    Fuller  v.  Bowker,  11  Mich. 204,  209. 

The  Constitution  of  Wisconsin  abolished  impris- 
onment for  debt,  arising  on  contract,  and  super- 
seded the  territorial  statute  so  far  as  it  related  to 
actions  er  cfmtraetu^  but  so  far  as  it  related  to  ac- 
tions ex  delicti)  such  statute  would  appear  to  remain 
in  force  until  the  Revision  of  1849,  when  such  re- 
vision continued  the  practice  in  actions  of  tort,— 
and  the  same  practice  of  arrest  on  mesne  process, 
or  at  any  time  before  Judgment  in  actions  of  tort 
upon  order  of  the  Judge  of  the  court,  is  still  con- 
tinued by  law,  and  therefore,  under  the  Constitu- 
tion, the  Judges  of  courts  of  record  have  power  at 
chambers  to  make  an  order  to  hold  to  bail  in  proper 
cases,  and  the  arrest  of  the  prisoner  for  the  tort 
with  which  he  is  charged  upon  the  order  of  the 
Judge  of  the  county  court  in  which  he  was  sued  for 
tort  is  therefore  legal,  and  such  order  warrants  his 
imprisonment,  unless  its  force  has  been  arrested  or 
spent.    Re  Kindling,  39  Wis.  35, 60. 

In  Re  Mowry,  12  Wis.  62,  the  applicant  for  man- 
damus sought  to  be  discharged  from  imprisonment 
under  an  execution  rendered  against  his  body,  upon 
a  Judgment  in  an  action  for  damages  for  the  wrong- 
ful and  fraudulent  misapplication  and  conversion 
of  school-land  certificates  deposited  as  security,  his 
contention  being  that  such  execution  would  not 
lie,  as  the  Judgment  was  a  debt  arising  out  of  a  con- 
tract and  therefore  within  the  iufaibition  imposed 
by  §16,  art.  1,  of  the  state  Constitution,  and  the 
court  held  that  he  was  not  entitled  to  the  privilege 
from  arrest  therein  contained.  • 


was  afterwards  brought  upon  the  Judgment,  and 
a  ca.  sa.  issued  against  the  defendant,  who  ap- 
plied for  a  writ  of  habeas  corpus,  alleging  that  his 
detention  was  unlawful,  the  court  remanded  the 
relator  or  petitioner  upon  the  ground  that  he  was 
not  exempt  from  imprisonment  within  the  mean- 
ing of  the  Pennsylvania  act  of  1842,  prohibiting  im- 
prisonment for  debt,  the  action  not  being  in  con. 
tract.    Com.  v.  Bowman,  8  Pa.  Dist.  R.  74. 

A  claim  for  mesne  profits  in  an  action  of  eject- 
ment is  not  founded  ''upon  any  contract,  or  due 
upon  any  contract,  express  or  implied,"  and  the  re^ 
CO  very  is  not  for  **any  damages  for  the  nonper- 
formance of  any  contract,**  and  therefore  the 
defendant  is  subject  to  arrest  under  the  exceptions 
contained  in  the  Pennsylvania  act  of  1842  abolish- 
ing imprisonment,  the  action  being  founded  upon 
the  wrongful  holding,  the  recovery  of  mesne  prof- 
its arising  from  such  wrong  or  trespass.  Hopkin- 
Bon  V.  Cooper,  8  Phila.  8. 

In  Rowland  v.  Needham,  10  Wis.  496,  the  question 
was  whether  an  execution  could  issue  against  the 
body  of  a  defendant  upon  a  Judgment  for  damages 
for  the  withholding  of  real  property,  and  the  rents 
and  profits,  where,  pursuant  to  §  83  of  the  Code  of 
Procedure,  the  claim  for  such  damages  was  united 
with  the  claim  in  an  action  for  the  recovery  of  such 
property,  and  the  court  held  that  such  an  execution 
was  legal  and  not  within  the  provisions  oC  Wis. 
Const,  art.  1.  §  16,  inasmuch  as  an  action  of  eject- 
ment was  an  action  ex  delieto,  and  that  the  wrong- 
ful receipt  by  the  tenant  in  possession  of  the  mesne 
profits,  or  the  withholding  of  the  possession  from 
the  lawful  owner,  was  a  tort  for  wbich  by  the  com- 
mon law  an  action  of  trespass  might  be  maintained. 
See  also  Lang  v.  Finch,  166  Pa.  266,  infra.  VI.  a. 

c.  Treapctn. 

In  a  case  where  a  verdict  was  rendered  in  an  ac- 
tion of  trespass  for  damages  for  negligence  on  the 
part  of  an  employer  in  not  furnishing  his  employees 
with  reasonably  safe  appliances  for  work,  wherein 
a  ca.  sa.  was  issued  upon  a  Judgment,  and  it  was 
contended  that  the  same  was  illegal  by  reason  of 
the  Pennsylvania  act  of  1842,  abolishing  imprison- 
ment for  debt,  it  was  heldlthat  the  case  did  not  come 
within  the  exceptions  contained  in  the  provisions 
of  the  statute,  the  court  reversing  the  order  of  the 
court  below  setting  aside  the  ca.  sa.  Romberger  v. 
Henry,  167  Pa.  314. 

Where  the  action  was  clearly  ex  deHctOt  although 
the  statement  commenced  by  reciting  a  contract, 
which  was  mere  matter  of  inducement  to  show  how 
the  defendant  became  possessed  of  the  property  ou 
which  ho  afterwards  committed  the  trespass,  and 
such  recital  was  wholly  unnecessary,  and  the  de- 
fendant contended  that  the  Judgment  was  founded 
upon  contract,  or  represented  Judgments  for  non- 
performance of  the  contract,and  hence  came  within 
the  provisions  of  the  Pennsylvania  act  of  1842  abol- 
ishing imprisonment  for  debt,  and  exempting  him 
from  arrest  and  imprisonment,— the  court  held  that 
such  was  not  the  case,  as  it  was  the  result  of  the 
trespass  pure  and  simple,  outside  of  the  contract, 
and  therefore  a  capias  ad  satisfaciendum  would  lie 
to  enforce  the  Judgment.    Dungan  v.  Read,  167  Pa. 


And  the  arrest  upon  a  ca.  sa.  issued  pursuant  to 
a  Judgment  in  an  action  brought  before  a  Justice  of 
the  peace,  for  trespass  upon  personal  property  upon 
which  an  execution  had  been  issued  and  returned 
*'no  property  found,"  was  held  not  an  arrest  on 
account  of  a  debt,  the  Judgment  being  founded 
tained,  and  an  action  of  trespass  for  mesne  profits    upon  a  tort  which  gave  the  plaintiff  a  right  to  sue 


b.  Mesne  profits. 
Where  a  Judgment  in  ejectment  had  been  ob- 
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court  costs  thereof,  which  may  have  accumu- 
lated, shall  be  a  good  and  lawful  defense  to 
any  prosecution  under  this  act"  Acte  189^ 
98,  pp.  94,  96. 

By  demurrer  to  the  indictment  and  motion 
in  arrest  of  judgment,  defendant  raised  the 


question  of  the  constitutionality  of  the  forego- 
ing statute,  and  reserved  the  court's  ruling, 
sustaining  the  indictment  and  statute,  for  our 
consideration. 

1.  The  statute,  it  is  insisted  for  the  appel- 
lant, is  violative  of  article  1,  §  21,  of  the  Con- 


out  an  execution  a«rain8t  the  body.    People,  Bren. 
nan,  v.  Ck)tton,  U  111.  414,  415. 

d.  Fraud. 

Asa  sreneral  rule  fraud  is  excepted  by  most  of  the 
state  ConstitutloDS,  and  therefore  a  debtor  who  has 
been  guilty  thereof  cannot  plead  the  unconstitu- 
tionality of  his  Imprisooment  as  a  means  of  securing 
his  release  from  arrest. 

Fraud  is  treated  both  by  the  lefrislature  and  the 
convention  as  in  its  nature  criminal,  and  it  is  for 
this  reason  that  arrests  for  this  cause  are  tolerated, 
but  it  will  not  be  allowed  that  without  a  specifica- 
tion of  the  facts  and  proof  of  them  citizens  should 
be  placed  beyond  the  protection  of  the  Bill  of 
Rights,  and  have  their  bodies  incarcerated,  simply 
because  some  frightened  or  hard  creditor  may  be- 
lieve that  they  Intend  to  commit  a  fraud.  Messen- 
ger V.  Lockwood,  9  West.  L.  J.  O.  S.  (Ohio)  521. 

Persons  may  be  Imprisoned  for  a  wrong  by  them 
malleiouly  done,  a  tort  wilfully  and  with  malice 
committed,  where,  on  account  of  such  tort,  dam- 
ages have  been  recovered  by  the  party  injured. 
Sawyer  v.  Nelson,  44  HI.  App.  184, 186. 

Alabama  seems  to  be  the  only  state  in  which 
fraud  is  not  made  an  exception,  and  wherein  im- 
prisonment for  debt  is  entirely  abolished. 

Every  intendment  must,  however,  be  in  favor  of 
the  liberty  of  the  subject,  and  the  liberty  of  the 
subject  is  not  to  be  presumed  away  by  the  theory 
that  the  district  courts  have  Jurisdiction  over  the 
subject  of  fraud,  nor  is  it  to  be  presumed  when  its 
process  issues  that  it  has  been  issued  In  a  proper 
case,  for  if  such  a  rule  of  presumption  were 
adopted  there  would  not  be  a  single  case  in  which 
a  party  might  not  be  arrested  and  imprisoned  on 
final  process,  although  fraud  never  entered  into 
the  elements  of  the  original  suit  or  controversy. 
Matoon  v.  Eder,  6  Cal.  67, 60. 

In  construing  the  provisions  of  the  Constitution 
of  California  the  court  stated  that  fraud  is  a  fact 
which  must  be  proved,  and  the  party  undertook  to 
do  so  when  he  issued  out  his  process;  it  gave  char- 
acter to  his  Judgment  and  determined  his  rights, 
and  he  should  substantiate  It.    Ibid. 

So,  as  a  writ  of  arrest  is  only  an  intermediate  rem- 
edy or  process  to  secure  the  presence  of  a  party 
until  final  Judgment,  the  facts  on  which  it  is  based 
must  be  affirmatively  found,  and  the  fraud  stated 
in  the  Judgment,  in  order  to  authorize  an  arrest  on 
final  process,  and  where  this  is  not  done  no  ca.  sa. 
can  properly  issue  against  a  Judgment  debtor.  ITXd. 

And  this  is  so  for  the  reason  that  the  writ  issues 
in  the  language  of  the  statute  in  the  "enforce- 
ment" of  the  "Judgment."  Davis  v.  Robinson,  10 
Cal.  411,  412. 

Where  the  case  raised  a  strong  presumption  of 
fraud  on  the  part  of  the  debtor,  in  that  he  bad  con- 
veyed large  amounts  of  real  and  personal  property 
to  persons  for  the  purpose  of  cheatingland  defraud- 
ing his  creditors,  it  was  held  to  be  a  sufficient  case 
to  Justify  his  imprisonment  under  the  Illinois  Con- 
stitution.   Re  Salisbury.  16  111.  850,  852. 

And  it  has  been  stated  that  fraud  in  contracting 
a  debt  in  the  ordinary  nature  of  things  means  some 
fraudulent  conduct  at  the  time  of  the  contract 
whereby  the  other  party  was  deceived.  Van  Kirk 
V.  Staats,  24  N.  J.  L.  121,  wherein  it  was  sought  to 
imprison  a  debtor  for  debt,  the  plaintiff  alleging 
fraud. 

Alabama, 

The  Alabama  ConstituUons  of  1868, 1875,  entirely 


did  away  with  imprisonment  for  debt,  even  in  cases 
of  fraud,  even  though  fraud  was  excepted  out  of 
the  earlier  Constitutions,  and  therefore  no  excep- 
tion can  be  made  in  that  state  on  the  ground  of 
fraud.  Ex  parte  Hardy,  68  Ala.  808. 
Arhanaa*. 

There  does  not  seem  to  be  any  direct  inhibition 
against  Imprisonment  for  debt  in  the  Arkauras 
Constirution  of  1836,  but  it  has  been  held  that  the 
effect  of  the  Arkansas  act  of  February  3, 1843,  abol- 
ishing imprisonment  in  civil  cases,  was  not  to  en- 
large the  instances  in  which  a  capias  or  ca.  sa.  might 
issue,  but  to  make  all  the  statutes  then  in  force  au- 
thorizing arrest  and  imprisonment  for  debt  inop> 
erative,  except  in  cases  of  fraud  on  the  part  of  the- 
debtor,  alleged  by  the  plaintiff  and  sustained  by  the 
affidavits  prescribed  by  the  act.  Hatbeway  v. 
Jones,  20  Ark.  109,  HI. 

By  the  Constitution  of  that  state  of  the  year  1868, 
however,  imprisonment  for  debt  was  abolished  ex- 
cept in  cases  of  fraud. 

In  Ruddell  v.  Childress,  81  Ark.  511,  proceedings 
were  taken  by  a  surety  against  his  principal  under 
§  5694  of  Gantt's  Digest,  which  provides  that  a 
surety  may  maintain  an  action  against  his  princi- 
pal to  obtain  indemnity  against  the  debtor  liability 
for  which  he  is  bound  before  it  is  due,  whenever 
any  of  the  grounds  exist  upon  which  by  the  provi^ 
slons  of  chap  ters  8  and  9  an  order  may  be  made  for  ar- 
rest and  bail  or  for  attachment;  and  it  was  held  that 
such  proceedings  were  not  contrary  to  the  provi- 
sions contained  in  9 14,  art.  1,  of  the  Constitution  of 
that  state  of  1868.  which  prohibits  imprisonment 
for  debt,  but  provides  that  the  general  assembly 
may  provide  for  imprisonment  or  holding  to  bail 
persons  charged  with  fraud  in  contracting  said 
debt,  the  court  stating  that  such  a  case  was  not  the 
arrest  of  a  debtor  for  debt,  but  was  a  proceeding  to 
indemnify  the  surety  in  the  manner  pointed  out  by 
the  section. 

By  the  Constitution  of  that  state  of  1874,  art.  2^ 
§  16,  imprisonment  for  debt  is  abolished  except  in 
cases  of  fraud. 

California, 

As  the  Constitution  of  the  state  of  California 
does  not  prohibit,  but  by  implication  authorizes, 
imprisonment  for  fraud,  execution  may  be  ordered 
against  the  person  of  the  defendant  who  is  adjudged 
guilty  of  fraud,  as  where  the  defendant  has  fraudu- 
lently purchased  goods.  Stewart  v.  Levy,  36  Cal. 
150.167. 

And  in  Re  Vinich,  86  Cal.  70,  where  an  order  of 
arrest  was  issued  in  a  civil  action  by  a  Justice  of  the 
peace,  and  it  was  conceded  that  the  action  was  for 
the  recovery  of  moneys  claimed  to  be  due  upon  an 
open  account,  it  was  held  that,  under  art.  1,  §  15.  of 
the  California  Constitution,  which  prohibits  im- 
prisonment in  any  civil  action,  on  mesne  or  final 
process,  unless  in  case  of  fraud,  before  the  defend- 
ant could  be  subjected  to  such  imprisonment  fraud 
must  be  shown  to  exist. 

ConnectieuL 

The  Connecticut  Constitution,  art.  1,  §  10.  pro- 
vides: "No  person  shall  be  arrested,  detained  or 
punished  except  in  cases  clearly  warranted  by  law.'** 

The  statutes  of  that  state  abolishing  imprison- 
ment in  all  actions  for  debt  arising  upon  contract 
express  or  implied,  except  in  cases  of  fraud  and 
fraudulent  dealings  as  therein  specified,  have  de- 
fined the  cases  wherein  such  imprisonment  is  war- 
ranted, and  therefore,  in  cases  falling  within  the- 
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stitution  of  the  state,  which  provides  "  that  do 
person  shall  be  imprisoned  for  debt."  It  is  to 
be  observed  io  the  outset  that  this  provision  of 
the  organic  law  is  essentially  different  from 
the  provisions  on  this  subject  in  many  other 
state  Constitutions,  in  that  it  contains  no  ex- 


ception of  "cases  of  fraud;"  and,  on  the  same 
line,  is  essentially  different  from  the  Constitu- 
tions of  this  state  of  1819.  1861,  and  1865,  in 
each  of  which  the  language  is  that  "the  person 
of  a  debtor,  where  there  is  not  strong  pre- 
sumption of  fraud,  shall  not  be  detained  in 


exceptions  named  therein,  imprisonment  is  Justifi- 
able, and  not  In  violation  of  the  Ck)nfltltution. 

It  has  been  stated  in  construinir  the  Conneoticut 
statute  relatingr  to  this  subject  that  the  gist  of  all 
actions  is  either  ex  contractu  or  ex  delicto^  that  is, 
they  sound  either  in  tort  or  contract,  and  the  stat- 
ute is  not  intended  to  abolish  the  distinction;  and 
that  under  the  statute  the  mere  inability  to  pay 
debts  is  no  lonirer  to  be  treated  as  deaervinflr  of  im- 
prisonment, such  remedy  for  the  collection  of 
debts  being  too  harsh,  the  lesrislaturein  very  posi- 
tive lansruage  abolishing  it  by  the  introductory 
clause  of  the  statute,  but  all  other  causes  of  action 
enumerated  under  the  provlao  were  left  to  be  en- 
forced as  before,  and  remedies  by  action  on  the  case 
for  fraud  were  provided  for  even  beyond  former 
limits,  so  that  all  tortfeasors  and  fraudulent  debtors 
should  be  disoounured  and  checked  by  danger  of 
imprisonment.  Armstrong  v.  Ayres,  19  Conn.  540, 
545. 

Where  in  an  action  on  the  case  it  was  alleged  that 
the  defendant,  indebted  upon  certain  notes,  had 
fraudulently  conveyed  away  and  concealed  his 
property  so  as  to  avoid  legal  process,  and  had  made 
false  and  fraudulent  representations  in  obtaining 
the  goods  on  credit  and  In  giving  the  notes  there- 
for. It  was  held  that  such  action  was  in  tort  for 
the  fraud  committed,  and  within  the  proviso  to  the 
Connecticut  statute  of  1842  abolishing  imprison- 
ment for  debt,  under  which  the  defendant  might 
be  lawfully  arrested  and  held  to  bail.    Iltid'. 

And  this  is  so  for  the  reason  that  it  was  not  in- 
tended to  abolish  such  imprisonment  in  respect  to 
that  dishonest  class  of  debtors  who  were  guilty  of 
fraud  iD  contracting  their  debts,  or  who  concealed 
or  conveyed  away  their  property  so  that  it  could 
not  be  reached  by  the  ordinary  process  of  attach- 
ment.   Cowles  V.  Day,  30  Conn.  408,  i\2. 

The  creditor  is  entitled  to  the  benefit  of  the 
remedy  in  an  action  on  the  case,  in  which  both  the 
debt  and  the  fraudulent  act  or  acts,  which,  by  the 
statute  were  to  deprive  the  fraudulent  debtor  of 
the  benefit  of  the  act  abolishingl  imprlsonmen  for 
debt,  were  to  be  set  forth  and  proved,  in  order  to 
secure  the  benefit  of  an  execution  against  the  body 
as  well  as  the  property  of  the  debtor,  the  fraud 
Irrespective  of  the  debt  not  being  an  Injury  to  any- 
one pecuniarily;  but  accompanied  by  the  debt  it  is 
an  injury,  since  It  deprives  the  party  of  the  means 
of  obtaining  payment  by  an  attachment  of  the 
property  secreted  or  removed.  The  object  of  the 
Connecticut  Statute  of  1854  was  to  continue  the 
remedy  provided  by  the  act  of  1842  against  fraudu- 
lent debtors.    Ibid, 

And  it  has  l>een  held  that  the  statute  regulating 
the  levy  and  executions  and  warrants  was  made 
pursuant  to  a  fundamental  principle  of  the  law, 
that  personal  liberty  should  not  be  unnecessarily 
restrained,  but  if  a  debtor,  for  whose  benefit  the 
rule  exists,  neglects  to  offer  property  or  refuses  to 
turn  out  when  demanded,  declarins  that  the  pro- 
ceedings are  illegal,  he  waives  the  privilege  the  law 
gives  him,  and  the  officer  is  excusable  if  he  levies 
on  the  body.    Allen  v.  Gleason,  4  Day,  376, 382. 

And  in  this  connection  it  is  the  undoubted  object 
of  the  law,  in  prevention  of  fraud,  to  render  the 
imprisonment  of  such  debtors  as  are  able  available 
to  the  collection  of  their  debts;  the  Conneoticut 
statute  giving  authority  to  the  court,  at  their  dis- 
cretion, on  notifjing  the  parties  concerned,  and  on 


prisoners  committed  on  execution.    Frisbie  v.  Fow- 
ler, 8  Conn.  87,  89. 

Qeorgta, 
In  the  case  of  Harris  v.  Bridges,  57  Oa.  407, 24  Am . 
Rep.  495,  the  court  stated  that  *'if  one  man  obtains 
the  possession  of  the  personal  property  of  another 
by  fraud  or  violence,  or  having  possession  of  It  and 
there  is  reason  to  apprehend  that  it  will  be  eloigned 
or  moved  away,  or  will  not  be  forthcoming  to  an- 
swer the  Judgment  that  may  be  made  in  the  case, 
there  would  seem  to  be  no  good  reason  why  he 
should  not  be  proceeded  against,  and  be  required  to 
comply  with  the  terms  of  the  statute  made  and 
provided  for  such  cases;  and  If  the  defendant 
should  be  imprisoned  in  accordance  with  the  terms 
of  the  statute,  on  his  failure  to  comply  therewith,he 
cannot  be  said  to  have  been  imprisoned  for  debt," 
within  the  meaning  of  the  provisions  of  the  Georgia 
Constitution. 

TJlinois. 
In  discussing  §  2,  chap.  14,  111.  Rev.  Stat,  relat- 
ing to  the  procedure  therein  established  for  hold- 
ing the  defendant  to  bail,  the  court  stated  that  it 
wad  immaterial  what  the  legislature  might  have 
said,  as  they  could  prescribe  no  rule  for  imprison- 
ment for  debt,  except  in  conformity  with  §  15,  art. 
13,  111.  Const;  they  might  prescribe  a  mode  by  which 
the  debtor  should  surrender  his  estate  for  the  bene- 
fit of  his  creditors,  and  for  his  failure  to  do  so  they 
might  provide  for  his  imi^risonment;  or  they  might 
provide  for  his  imprisonment  in  case  of  s(rong  pre- 
sumption of  fraud;  and  the  court  construed  such 
act  in  connection  with,  and  under  the  influence  of 
the  Constitution,  and  understood  them  as  meaning 
that  the  affidavit  must  show,  by  facts  stated  and 
circumstances  detailed,  what  the  Constitution  re- 
q  uires.  It  must  either  be  construed  so  as  to  harmo- 
nize with  the  Constitution  or  else  ne  held  to  violate 
it    B«  Smith,  16  111.  847,  349. 

So  the  courts  of  that  state  have  further  held  that 
the  provisions  of  the  Illinois  Constitution  are  to  be 
regarded  as  having  effectually  abolished  imprison- 
ment for  debt,  as  practiced  under  the  common  law; 
and  therefore  where  a  debt  is  the  basis  of  the  ac- 
tion, in  order  to  Justify  Imprisonment  the  foun- 
dation must  be  laid  under  one  or  both  of  the  excep- 
tions contained  in  §  12  of  art  2  of  the  state  Constitu- 
tion, namely,  a  refusal  to  deliver  up  his  estate  for 
the  benefit  of  creditors,  or  fraud  either  in  contract- 
ing or  evading  pasrment  of  the  debt  such  proW- 
sions  extending  to  a  writ  of  ne  exeat  Malcolm  v. 
Andrews,  68  III.  100,104. 

So.  the  limited  imprisonment  permitted  under 
the  Illinois  statutes  in  actions  ex  contraettL,  where  a 
tort  is  not  the  basis  of  the  action,  is  not  for  or  on 
account  of  the  debt,  but  because  of  the  fraud  com- 
mitted in  fraudulently  withholding  and  concealing 
property  so  that  the  same  cannot  be  applied  to  the 
discharge  of  the  indebtedness.  Sawyer  v.  Xelson, 
44  111.  App.  184, 185. 

And  the  requirements  of  the  statute  and  Consti- 
tution must  be  fully  complied  with  before  de- 
fendant can  be  imprisoned  for  debt  Gorton  v. 
Prizzell,  20  111.  291,  296.  To  the  same  effect  Tuttle 
V.  Wilgon,  24111.  653. 

The  imprisonment  of  the  debtor  under  the  Illi- 
nois Constitution  is  for  his  wrongful  act  in  en- 
deavoring to  evade  payment,  and  therefore,  if  in 
that  state  there  is  no  imprisonment  for  debt,  the 
rigid  rules  of  the  common  law  cannot  be  applied; 


due  Inquiry,  to  order  the  close  confinement  of  |  and  therefore  If  such  imprisonment  is  abolished, 
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prison,  after  delivering  up  his  estate  for  tbe 
benefit  of  his  creditors,  in  such  manner  as  shall 
he  prescribed  by  law."  Const  1819,  art.  1. 
1 18;  Const.  1861.  art.  1,  §  18;  Const.  1865,  art.  I, 
§  22.  This  change  was  made  in  the  Consti- 
tution of  1868  (art.  1,  §  22),  where  the  pro- 
vision assumed  its  present  form.    In  Ex  parte 


Hardy,  68  Ala.  808,  818,  it  was  held— and  we 
do  not  understand  that  there  was  an^  division 
of  opinion  on  this  point — that  the  elimination 
of  the  exception  as  to  frauds  was  a  pregnant 
omission,  which  left  the  guaranty  of  immunity 
from  imprisonment  to  the  debtor  to  apply  to 
all  cases  of  debt,  whether  they  involved  fraud 


and  it  can  only  be  had  in  cases  of  fraud  or  -wrong- 
f ul  refusal  to  surrender  his  property  for  his  cred- 
itor's benefit,  it  follows  that  the  effect  and  conse- 
quences of  imprisonment  for  debt  at  common  law 
mustfail.  Strode  v.  Broadwell,  86  111.  419, 4SSZ;  Bur- 
napv.  Marsh.  13  111.  635. 

And  the  act  of  tbe  debtor  under  such  Constitu- 
tion heing  an  offense  against  the  law,  it  should  ap- 
pear that  all  tbe  elements  required  by  the  statute 
to  render  the  act  complete  actually  exist  before 
the  debtor  forfeits  tbe  riffht  to  invoke  in  bis  behalf 
the  general  guaranty  of  personal  lit>erty  declared 
in  the  section  of  tbe  Constitution,  and  before  be 
can  be  said  to  be  brought  within  tbe  exceptions 
named.    Maber  v.  Huette,  10  111.  App.  56. 

In  Stafford  v.  Low,  20  111.  152, 154,  it  was  held  tbat 
111.  Rev.  Stat.  1846,  chap.  14^  p.  80.  was  directly  in 
conflict  with  the  Constitution,  if,  by  sucb  statute, 
it  was  intended  to  give  a  plaintiff  the  right  to  im- 
prison his  debtor  merely  by  making  an  oath  that 
tbe  debt  would  be  in  danger  of  being  lost  or  that 
the  benefit  of  any  judgment  be  might  obtain  would 
be  in  danger,  unless  tbe  defendant  was  held  to  bail, 
for  the  reason  that  the  Constitution  prohibited  im- 
prisonment for  debt,  except  when  tbe  debtor  re- 
fused to  surrender  his  property  for  the  benefit  of 
his  creditors,  or  where  there  was  a  strong  presump- 
tion of  fraud;  and  until  one  of  those  causes  was 
made  to  appear  tbe  wrifr  could  not  issue,  no  mat- 
ter what  else  might  be  established.  Although  the 
legislature  undoubtedly  imposed  additional  re- 
quirements, yet  they  had  no  power  to  abridge  or 
dispense  with  those  imposed  by  the  Constitution, 
such  requirements  being  indispensable  to  the  valid- 
ity of  a  writ  to  imprison  a  defendant  for  debt;  and 
therefore  unless  the  aflidavit  showed  a  compliance 
with  the  requii«ments  of  both  Constitution  and 
statute,  the  writ  must  not  issue. 

And  it  has  been  stated  that  the  policy  of  the  law 
in  Illinois  as  shown  by  the  Constitution  is  opposed 
to  imprisonment  for  debt,  and  no  person  within 
tbat  state  can  be  so  imprisoned,  unless  upon  re- 
fusal to  surrender  his  estate  for  the  benefit  of  his 
creditors,  as  prescribed  by  law,  or  in  cases  where 
there  is  a  strong  presumption  of  fraud.  Kitson  v. 
Farwell,  132  111.  327,  334. 

Where  tbe  respondent  took  into  bis  possession  or 
control  a  large  sum  of  money,  the  proceeds  of  a 
^ock  of  goods  disposed  of  by  him  to!dlfferent  par- 
ties, and  contumaciously  refused  to  honestly, 
fairly,  and  truthfully  testify  in  relation  to  such 
proceeds,  and  as  to  what  he  had  done  with  them, 
and  to  turn  tbe  same  over  for  the  benefit  of  his 
creditors,  it  was  held  that  such  act  came  within  the 
provisions  of  the  Illinois  statutes,  and  that  he  was 
not  exempt  from  imprisonment,  and  therefore  that 
his  committal,  although  by  way  of  contempt  of 
court,  was  not  illegal;  and  the  court  refused  to  re- 
lease him  and  affirmed  the  Judgment  of  committal. 
Berkson  v.  People,  154  III.  81.  85. 

And  where  the  debtor  was  charged  with  refusing 
to  surrender  his  estate,  and  with  fraudulently  dis- 
posing of  tbe  same  with  a  design  to  secure  it  to  bis 
own  use.  or  to  defraud  his  creditors,  the  court  held 
that  both  of  these  grounds  for  arrest  were  within 
the  contemplation  of  tbe  Illinois  Constitution  of 
1870,  6  12,  which  provides  that  ''no  person  shall  be 
imprisoned  for  debt,  unless  upon  refusal  to  deliver 
up  bis  estate  for  the  benefit  of  bis  creditors  in  such 
manner  as  shall  be  prescribed  by  law,  or  in  cases 
34  L.  R.  A. 


where  there    is  strong  presumption    of    fraud. 
Huntington  v.  Metzger,  158  111.  272. 

Indiana. 

The  Indiana  courts  In  passing  upon  this  question 
have  held  that  every  statute  in  restraint  of  personal 
liberty  ought  to  be  strictly  construed,  and  con- 
strued, too,  with  reference  to  the  current  decisions 
and  the  usual  practice  which  existed  at  the  time  of 
and  before  its  adoption.  Ramsey  v.  Foy,  10  Ind. 
493. 

So,  in  Wendover  v.  Tucker,  4  Ind.  881,  the  court  in 
construing  the  statute  of  that  state,  abolishing  im- 
prisonment for  debt,  stated  that  as  a  law  in  favor 
of  personal  liberty  it  would  seem  that  it  ought  to 
receive  a  liberal  construction,  but  that  such  was 
not  the  rule  theretofore  adopted  in  that  court,  as  in 
giving  construction  to  a  similar  statute  tbe  court 
held  tbe  party  to  considerable  strictness,  stating 
that  'there  were  controlling  reasons  why  such 
strictness  should  now  be  observed  more  rigidly. 
Imprisonment  for  debt  was  then  the  common  mode 
of  procedure  to  enforce  payment,  but  it  was  abol- 
ished by  the  General  Laws  of  1842,  p.  68,  Rev.  Stat. 
1848,  p.  762;  1  Rev.  Stat.  1852,  p.  846,  and  2  Rev.  Stat, 
p.  162. 

Section  22  of  art.  1  of  the  Indiana  Constitution 
prohibits  imprisonment  for  debt,  except  in  cases  of 
fraud,  and  in  Baker  v.  State,  Mills,  109  Ind.  47.  48, 
the  coUrt  held  !that  the  leading,  if  not  the  only, 
purpose  of  the  above  section  of  the  Constitution 
was  to  authorize  imprisonment  for  fraud  practiced 
in  avoiding  the  payment  of  debts. 

And  it  is  only  in  case  of  fraud  that  a  debtor  can 
be  either  arrested  or  imprisoned  under  Ind.  Rev. 
Stat.  1876,  6fi  22, 104.    Swift  v.  State,  Clark.  63  Ind.  81. 

Iowa, 

Article  2,  §  0,  of  the  Iowa  Constitution  provides 
that  no  person  shall  be  imprisoned  for  any  debt  in 
any  civil  action  on  mesne  or  final  process,  unless  in 
case  of  fraud,  and  no  person  shall  be  imprisoned  for 
a  militia  fine  In  time  of  peace.  Holmes  v.  State,  2 
G.  Greene,  601,  602. 

Section  19,  art.  1,  of  the  Iowa  Constitution  pro- 
vides tbat  no  person  shall  be  imprisoned  for  debt  in 
any  civil  action,  on  mesne  or  final  process,  unless  in 
cases  of  fraud.  In  Ex  parU  Grace,  12 Iowa,  206, 218, 
79  Am.  Dec.  529,  the  debtor  was  imprisoned  under 
an  order  made  by  a  county  Judge  sitting  as  Judge, 
and  not  as  a  court,  without  power  to  hear  witnesses 
or  take  testimony  founded  upon  (an  examlnii^ 
tion  as  to  his  means,  taken  under  chap.  126,  Iowa 
Rev.  Stat.  1860,  from  which  it  appeared  that  be 
bad  moneyiin  his  possession  which  he  refused  to 
deliver  up  and  apply  toward  satisfaction  of  the 
Judgment,  and  it  was  held  that  such  Imprisonment 
was  unconstitutional  as  contrary  to  Sfi  0  and  10  of 
the  state  Constitution  regarding  the  life  and  liberty 
of  the  subject  and  due  process  of  law,  the  act  con- 
ferring no  J  urisdiction.  But  yet  with  regard  to  •  19 
of  art.  1  of  such  Constitution  the  court  stated  tbat 
it  did  not  consider  the  act  in  question  a  violation  of 
such  provision  of  the  Constitution,  for  the  reason 
that  the  failure  of  the  debtor  to  surrender  his  prop- 
erty liable  to  execution  to  tbe  paymentof  the  Judg- 
ment might  well  be  such  fraud  as  that,  within  the 
meaning  of  the  Constitution,  he  would  forfeit  his 
right  to  claim  exemption  from  imprisonment,  and 
not  only  so,  but  that  if  the  fraud  was  once  found 
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or  DOt.  So  that  the  statute  we  are  considering 
can  derive  no  aid  from  the  idea  that  the  receipt 
of  a  deposit  by  a  banker  under  the  circum- 
stances stated  is  a  fraud,  and  hence  that  the 
transaction  would  constitute  "a  case  of  fraud." 
since  even  in  such  cases  there  can  be  no  im- 
prisonment for  debt. 


3.  The  "imprisonment  for  debt"  which  the 
framers  of  constitutions  embodying  this  pro- 
vision doubtless  had  most  prominently  in  nund 
was  imprisonment  upon  process  issuing  in  civil 
actions  the  object  and  sole  purpose  of  which 
were  the  collection  of  debts.  It  was  to  remove 
the  evils  incident  to  the  system  of  taking  the 


by  a  competent  tribunal  the  correotness  of  tbat  flnd- 
Inur  could  not  be  reviewed  In  another  court  or  by 
any  Jud^e,  upon  habeas  corpus,  but  the  imprison- 
ment must  be  in  a  manner  and  under  circumstances 
which  came  within  the  meaning  of  the  provisions 
of  the  Ck)n8titution. 

The  case  of  Elkenbbrry  v.  Edwards,  87  Iowa,  619, 
56  Am.  Rep.  960,  was  one  wherein  proceedinfra  were 
taken  under  9  8145  of  the  Iowa  Code,  which  provides 
that  a  party  disobeylnflr  the  order  of  the  court 
judge,  or  referee,  duly  served,  is  punishable  as  for 
contempt.  It  was  there  held  that  th^  imprison- 
ment of  the  defendant  for  noncompliance  with  the 
order  of  the  court  was  not  unconstitutional,  but 
was  a  proceedlnff  in  aid  of  execution,  the  court  dis- 
tinguishinflr  the  case  from  that  of  Ex  parte  Qrace, 
suprck,  upon  the  ground  that  in  the  case  then  before 
the  court  such  court  bad  full  Jurisdiction. 

In  this  case,  however,  there  are  two  dissenting 
opinions  which  hold  that  the  statute  in  question 
was  unconstitutional,  and  that  the  case  was  gov- 
erned by  the  prior  decisions  in  that  state  in  Boyd 
V.  Ellis,  11  Iowa,  98;  Ex  parte  Grace,  supra;  Stewart 
v.  Polk  County  Supers.  30  Iowa,  9;  State  v.  Start,  7 
Iowa,  502, 74  Am.  Dec.  278. 

Kansas, 

In  Howe  Kach.  Co.  v.  Lincoln,  24.Kan.  128,  it  was 
stated  that  fraud  alone  under  the  Constitution  of 
tbat  state  Justified  arrest  for  debt.  In  tbat  case  the 
defendant  had  been  imprisoned  for  fraud  in  obtain- 
ing a  mortgage  given  for  the  purpose  of  covering 
his  defalcations  as  the  agent  of  the  plaintiff.  The 
court  set  aside  an  order  liberating  him  on  a  motion 
for  his  discharge,  holding  that  there  was  a  clear 
case  of  fraud  within  the  provisions  of  the  Constitu- 
tion, and  this  opinion  was  affirmed  upon  appeal  in 
25  Kan.  312. 

The  case  of  Tennent  v.  Weymouth,  26  Kan.  21, 
was  one  wherein  the  defendants  had  assigned  and 
disposed  of  their  property,  or  a  part  thereof,  with 
intent  to  defraud  their  creditors,  but  as  the  facts 
merely  showed  tbat  the  defendants  sold  and  dis- 
posed of  their  entire  stock  of  goods  for  a  certain 
sum,  receiving  in  payment  a  certain  amount  in  cash 
and  two  farms;  and  that  the  title  deeds  were  exe- 
cuted to  their  wives;  and  that  the  defendants  com- 
menced business  with  their  cash  capital;  and  that 
at  the  time  of  the  sale  they  owed  a  certain  speci- 
fied amount,— the  court  stated  that  such  facts  did 
not  prove  fraud  without  which  no  arrest  for  debt 
could  be  had  under  the  Kansas  Constitution;  fraud 
never  being  presumed  but  always  proved,  the  law 
neither  favoring  nor  encouraging  arrest  and  im- 
prisonment, such  a  remedy  being  the  dernier  res- 
sort^  the  end  of  the  law,  quasi  criminal.  The  proof 
of  fraud  must  be  clear  and  strong.  To  the  same  ef- 
fect are  Oillett  v.  Thiebold,  9  Kan.  427:  Hauss  v. 
Koblar,25Kan.640. 

In  that  state  the  person  of  the  debtor  is  now  only 
taken  in  case  of  fraud.  Randolph  v.  Simon,  29 
Kan.  406,  410. 

And  such  fraud  must  be  established  and  proved; 
it  will  not  be  presumed.  Re  Roberts,  4  Kan.  App. 
292. 

So,  if  the  facts  show  fraud  in  the  contracting  of 
the  obligation,  the  court  will  deny  the  motion  for 
the  discharge  of  the  debtor,— especially  if  be  shows 
no  reasonable  grounds  for  the  disposition  of  his 
property.  Heath  v.  Brown,  40  Kan.  88. 
d4L.R.A. 


In  Re  Heath,  40  Kan.  338. 837,  it  was  urged  that  a 
district  Judge,  at  chambers  or  in  vacation,  had  no 
power  to  issue  an  execution  against  the  person  or  a 
Judgment  debtor,  but  the  court  stated  tbat  the 
Kansas  statute  expressly  conferred  that  power,  and 
there  was  nothing  in  the  Constitution  forbidding 
the  exercise  thereof  where  fraud  existed. 

So,  fraud  must  be  proved  before  a  court  having 
Jurisdiction  to  pass  upon  the  question;  conse- 
quently,  before  one  in  that  state  can  t)e  imprisoned 
for  fraud,  there  must  have  been  a  Judicial  finding 
upon  due  process  of  law.    Re  Roberts,  supra.* 

Louitiana, 

And  although  there  does  not  seem  to  be  any  ex- 
press declaration  against  such  imprisonment,  yet 
under  the  Loulslanii  laws  it  has  been  held  that  as  a 
general  rule  debtors  cannot  be  imprisoned  for  debt, 
and  the  Louisiana  act  of  1855,  authorizing  their  ar- 
rest under  certain  circumstances,  must  be  regarded 
as  an  exception  to  the  rule,  and  viewed  In  that 
light  it  must  be  construed  strictly,  and  it  therefore 
devolves  upon  the  creditor  who  seeks  such  harsh 
remedy  to  make  out  bis  case  and  show  that  the 
party  arrested  is  dearly  one  of  those  contemplated 
by  the  act.    Levi  v.  Levy,  20  La.  Ann.  552, 558. 

Where  a  debtor  had  been  imprisoned  for  debt  and 
confessed  Judgment  in  favor  of  the  plaintiff,  it  was 
held  that,  notwithstanding  such  confession,  he  was 
not  entitled  to  have  the  term  of  imprisonment  for 
such  debt  put  an  end  to,  where  the  facts  showed 
that  it  was  bis  intention  to  depart  permanently 
from  the  state  without  leaving  property  irtifflcient 
to  satisfy  his  creditor's  demand,  such  an  act  being  a 
fraud  on  the  defendant's  part.  State,  Williamson, 
V.  Fourth  City  Ct.  Judge.  87  La.  Ann.  886,  Follow- 
ing Anderson  v.  Brlnkley,  1  La.  Ann.  126;  State* 
Wung  Chung,  v.  Orleans  Parish  avil  Sheriff,  81  La. 
Ann.  799. 

Mafsachuaetts. 

The  12th  article  of  the  Declaration  of  the  Massa- 
chusetts Bill  of  Rights  declares,  inter  alia,  no  sub- 
ject shall  be  arrested,  imprisoned,  despoiled,  or  de- 
prived of  bis  property,  immunities,  or  privileges, 
put  out  of  the  protection  of  the  law,  exiled,  or  de- 
prived of  his  life,  liberty,  or  estate,  but  by  a  Judg- 
ment of  his  peers  or  the  law  of  the  land. 

By  Mass.  Stat  1855,  chap.  444,  which  took 
effect  on  the  4th  of  July  of  that  year,  imprisonment 
for  debt  was  abolished,  except  in  certain  cases  of 
fraud.    Dooley  v.  Cotton,  8  Gray,  496. 

In  Frost's  Case,  127  Mass.  550, 564,  it  was  said  that 
by  the  common  law  a  creditor  had  the  absolute 
right  to  arrest  his  debtor  upon  an  execution  for 
debt,  but  that  this  right  was  restricted  by  the  Mas- 
sachusetts statutes,  which  permitted  an  arrest  on 
execution  only  where  the  creditor  made  affidavit, 
and  proved  to  the  satisfaction  of  the  magistrate 
that  he  believed,  and  had  reason  to  believe,  that  one 
of  the  six  charges  named  in  the  statute  was  true. 
The  affidavit  and  proof  before  the  magistrate,  for 
the  purpose  merely  of  obtaining  the  authority  to 
arrest  upon  execution,  were  not  proceedings  in  a 
criminal  case,  but  were  merely  proceedings  in  the 
course  of  a  civil  suit  for  the  collection  of  a  debt  to 
which  the  12th  article  of  the  Declaration  of  Rights 
had  no  application,  and  therefore  if  a  creditor  made 
the  affidavit  as  provided  by  the  statute,  and  ol>- 
tained  a  certificate  of  the  magistrate  duly  annexed 
to  the  execution,  he  had  complied  with  the  require- 
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debtor's  person  upon  a  capias  ad  satisfacien- 
dum that  this  organic  inhibition  came  primarily 
to  be  ordained.  But  the  effect  of  its  ordina- 
tion has  been  to  establish  a  public  policy  much 
broader  in  its  influence  upon  legislation  and 
operation  upon  judicial  proceedings  than  would 
have  sufficed  for  Uie  eradication  of  the  ills 


which  attended  upon  the  recovery,  or  at- 
tempted recovery,  of  debts  by  restraint  of  the 
debtor's  person.  This  policy  is  inimical  alike 
to  the  incarceration  of  a  debtor  as  a  means  of 
coercing  payment,  and  to  his  punishment  by 
imprisonment  for  a  failure  to  pay,  at  least 
when  such  failure  results  from  inability.    And 


ments  of  the  statute  and  was  justlffed  in  causinir 
the  arrest  of  his  debtor. 

In  Massachusetts  a  purchase  of  ^oods  with  an  in- 
tent not  to  pay  for  them  is  expressly  recoflrnized  by 
statute  as  a  fraud  which  will  deprive  the  debtor  of 
the  benefit  of  the  act  for  the  relief  of  poor  debtors, 
and  may  subject  him  to  sentence  of  imprisonment 
without  violatingr  the  constitutional  provision « 
Gen.  Stat.  chap.  124,  flfi  5,  34,  Rev.  Stat.  chap.  08, 
SS  31, 96.  Dow  V.  Sanborn,  3  Allen,  181, 183.  To  the 
same  effect.  Way  v.  Brifrhani,  138  Mass.  384,  380,  de- 
cided under  the  fifth  chanre  contained  in  Mass. 
Stat.  chap.  182,  fi  17;  Noyes  v.  Manningr,  182  Mass.  14. 

Althouflrh  poor-debtor  proceedings  under  the 
Massachusetts  statutes  are  in  their  main  features 
of  a  civil  and  not  of  a  criminal  nature  yet  if  a 
debtor  is  found  guilty  upon  a  chanre  of  fraud,  he 
may  be  Imprisoned.  Noyes  v.  Manning,  supra- 
Everett  v.  Henderson,  IfiO  Mass.  411,  to  the  same 
effect. 

Michtgani 

In  Re  Teachout,  15  Mich.  346,  the  debtor  was  im- 
prisoned for  fraud  In  contracting  the  debt  and  in 
assigninfr  his  property  with  intent  to  defraud  his 
creditors,  and  the  facts  as  set  forth  in  the  affidavit 
showed  a  prima  facie  case  of  fraud.  It  was  held 
sufficient  to  warrant  the  arrest  and  imprisonment 
under  the  Michigan  statutes. 

The  provision  of  Mich.  Const.  1852,  art.  6,  S  33, 
which  declares  that  no  person  shall  be  Imprisoned 
for  debt  arising  out  of  or  founded  on  a  contract, 
express  or  implied,  except  in  cases  of  fraud  or 
breach  of  trust,  or  of  moneys  collected  by  public 
officers,  or  in  any  professional  employment,  was 
held  to  be  understood  and  intended  in  precise  ac- 
cordance with  the  principles  of  the  Michigan  non- 
imprisonment  law,  and  that  the  cases  of  fraud  men- 
tioned in  such  section  included  as  well  cases  where 
the  fraud  was  made  use  of  to  avoid  payment  of,  as 
those  where  it  was  used  in  obtaining,  the  contract 
creating  the  debt.  Bromley  v.  People,  7  Mich.  472, 
487.  In  this  case  the  plaintiff  in  error  was  arrested 
and  committed  by  a  circuit  court  commissioner 
under  the  Michigan  statutes  relating  to  the  punish- 
ment of  fraudulent  debtors,  the  charge  against  him 
being  that  of  fraud  in  contracting  the  debt  and 
fraudulently  assigning  and  disposing  of  his  prop- 
erty. 

Sections  7174,  7175,  Mich.  Comp.  Laws,  prohibit 
arrest  in  civil  proceedings  for  the  recovery  of 
money  on  a  Judgment  or  decree  founded  on  con- 
tract, or  for  recovery  of  money  due  on  a  contract, 
or  for  damages  for  the  breach  of  a  contract,  and 
except  from  the  prohibition  proceedings  for  con- 
tempt to  enforce  civil  remedies,  actions  for  fines, 
penalties,  or  forfeitures,  or  for  breaches  of  promise 
to  marry,  or  for  money  collected  by  a  public  officer, 
or  for  neglect  or  misconduct  in  office*  or  in  profes- 
sional employment;  and  it  has  been  stated  that  the 
exemption  from  imprisonment  for  debt  has  been 
extended  by  Mich.  Ck)nst.  1852,  so  that  there  is  now 
no  power  to  arrest  in  some  of  the  cases  mentioned 
in  S  7176  of  the  Compiled  Laws  of  that  state.  Bad- 
ger V.  Keade,39  Mich.  771. 

Nevada. 

Section  14,  art.  1,  of  the  Constitution  of  Nevada 
provides  that  there  shall  be  no  imprisonment  for 
debt,  except  in  cases  of  fraud. 

In  Ex  parte  Bergman,  18  Nev.  331,  it  was  held  that 
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the  exemption  contained  in  the  above  section  of 
the  Constitution  did  not  apply  to  a  case  of  a  fraudu- 
lent disposition  of  property  by  a  debtor  with  the 
intention  of  defrauding  his  creditors,  as  in  cases  of 
tort,  and  where  debts  were  fraudulently  contractedi 
or  where  there  was  an  attempt  at  a  fraudulent  dis- 
position of  property  with  intent  to  delay  the  credit- 
or or  deprive  him  of  payment,  the  body  of  the 
debtor  was  allowed  to  be  seized  and  confined. 

New  Jeney. 

The  Now  Jersey  statute  allowing  imprisonment 
for  debt  in  cases  where  the  debtor  "unjustly  and 
unlawfully^'  declines  to  surrender  property  in  his 
control  to  the  payment  of  his  debts,  does  not  con- 
flict with  the  provisions  of  the  Constitution  which 
prohibit  imprisonment  for  debt  except  in  cases  of 
fraud.  £;xparfeClark,20N.J.L.648,45Am.Dec.3B4. 

In  Ex  parU  Clark,  20  N.  J.  L.  648,  649,  660,  45  Am* 
Dec.  304,  it  was  contended  that  the  Constitution  of 
that  state  had  entirttly  abrogated  the  act  of  1812, 
and  that  therefore  a  man  oould  only  be  imprisoned 
for  a  debt  which  had  been  fraudulently  contracted; 
and  that  in  such  a  case  fraud  must  be  Judicially  es- 
tablished by  the  Judgment  of  a  competent  courtt 
in  due  course  ot  law,  before  the  defendant  could 
be  imprisoned,  but  the  court  stated  that  such  was 
not  the  intention  of  the  f  ramers  of  the  Constitu- 
tion; nor  did  the  language  of  that  instrument  allow 
of,  or  give  countenance  to,  such  a  construction. 
Its  negative  language,  *'no  person  shall  be  impris- 
oned for  debt,"  coupled  with  the  exception  *'ex- 
cept  in  cases  of  fraud,*'  being  equivalent  to  saying 
affirmatively,  that  a  person  might  be  imprisoned 
for  debt  in  cases  of  fraud.  Whether  the  fraud  had 
relation  to  the  time  and  manner  of  creating  the 
debt,  or  to  subsequent  attempts  to  defeat  the  cred- 
itor's recovery  of  it  by  the  ordinary  process  of  the 
law,  was  said  to  make  no  difference,  it  being  left  to 
the  legislature  to  say  what  should  be  deemed  such 
fraud  as  should  make  a  man  liable  to  imprison- 
ment; and  how  it  should  be  proved,  in  order  to  Jus- 
tify the  debtor's  arrest,  the  clause  of  the  Constitu- 
tion being  constructed  to  protect  the  honest,  but 
unfortunate,  debtor  from  imprisonment;  leaving 
the  legislature  at  liberty,  from  time  to  time,  as 
public  policy  and  experience  might  dictate,  to  reach 
the  fraudulent  and  dishonest  shifts  and  devices 
of  the  debtor,  and  subject  him  to  imprisonment, 
for  the  debt  he  was  seeking  to  avoid  the  payment 
of.  Therefore  it  could  not  be  said  that  you  might 
imprison  your  debtor  for  the  debt  he  owed,  only 
when  by  indictment,  or  some  other  mode  yet  to  be 
devised,  you  had  first  convicted  him  of  fraud  in  the 
creation  of  the  debt,  or  in  avoiding  the  payment  of 
it. 

In  the  above  case  it  was  also  insisted,  on  behalf 
of  the  prisoner,  that  so  much  of  the  New  Jersey  aot 
of  1812  as  exposed  a  man  to  Imprisonment  for  "un- 
lawfully and  unjustly"  refusing  to  apply  money  or 
choses  in  action  in  his  own  possession,  or  in  the 
hands  of  other  persons  for  his  use,  to  the  payment 
of  his  debt,  was  incompatible  with  the  clause  of  the 
Constitution,  and  therefore  abrogated,  upon  the 
ground  that  there  was  nothing  fraudulent  in  a 
man's  having  money  or  property  in  his  own  posses- 
sion, or  in  possession  of  another  for  his  use  and 
subject  to  his  control,  and  yet  refusing  to  appro- 
priate it  to  the  payment  of  his  honest  debt;  but 
the  court  stated  that  one  of  the  most  dishonest 
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heDce  it  is  that,  while  neither  the  letter  of  the 
inhibition,  nor  the  broader  policy  which  is  en- 
gendered by  it  and  has  come  to  be  a  part  of  it, 
has  any  application  to  criminal  Judgments  for 
fines  and  costs,  yet  it  is  not  within  legislative 
■competency  to  declare  the  mere  nonperform- 
ance of  a  contract  of  indebtedness  a  misde- 


meanor, and  punish  the  commission  thereof  by 
imprisonment,  directly  or  indirectly;  for,  as 
said  in  the  notes  to  J^ate  v.  Brewer  (8.  C.)  87 
Am.  St.  Rep.  753,  758,  "as  that  which  is  pio- 
hibited  to  be  done  directly  cannot  be  accom- 
plished by  indirection,  the  legislature  cannot 
declare  the  mere  nonperformance  of  a  contract 


•thincrsa  man  could  be  ffuUty  of  was  to  refuse  to 
pay  his  honest  debts  wben  he  had  the  means  to  do 
so,  and  that  whatever  was  dishonest  was  fraudu- 
lent in  foro  conscientitBs  and  was  so  treated  in  a 
court  of  equity,  fraud  and  dishonesty  being  synon- 
ymous terms.  But  mere  refusal  to  apply  money 
to  the  payment  of  a  debt  was  held  insufficient  to 
constitute  a  fraud  for  which  a  debtor  could  be  im- 
prisoned. See  also  Melvin  v.  Melvln,  72  N.  C.  884, 
•386;  and  Re  Concklin's  Application,  6  Ohio  C.  G.  78, 
infra. 

Where  the  facts  shown  were  such  that  the  com- 
missioner mlfrht  leflrally  infer  fraud  and  consider 
them  proof  of  the  fraudulent  concealment  and  re- 
moval of  the  debtor's  flroods,  with  Intent  on  his  part 
•to  defraud  his  creditors,  within  the  meaning  of  the 
New  Jersey  statute,  the  court  affirmed  the  order  of 
the  commissioner  under  which  the  debtor  was 
arrested,  the  weight  and  credibility  of  such  evi- 
dence resting  with  the  commissioner.  Wire  v. 
Browning,  ^  N.  J.  L.  864.  In  that  case  the  pro- 
eeedlngs  were  before  the  adoption  of  the  present 
Constitution  and  remained  unaffected  by  any  ope- 
ration which  that  instrument  might  have  upon  the 
New  Jersey  act  of  1842. 

Inasmuch  as  the  Constitution  of  the  state  of  New 
Jersey,  adopted  in  the  year  1844,  art  1,  §  17,  declares 
that  '*no  person  shall  be  imprisoned  for  debt  in  any 
action,  or  on  any  Judgment  founded  upon  contract, 
unless  in  cases  of  fraud,"  imprisonment  for  debt  In 
the  state  of  New  Jersey  is  restricted  to  cases  of 
fraud,  which  is  not  to  be  presumed  but  must  be 
proved,  and  the  act  of  1842,  which  abolished  im- 
prisonment for  debt  in  all  actions  founded  upon 
contract,  express  or  implied,  except  in  certain 
cases  and  under  certain  circumstances  specified 
therein,  still  remains  in  force,  except  so  far  as  any 
of  its  provisions  are  repugnant  to  the  Constitu- 
tion, these  provisions  still  regulating  and  control- 
ling those  cases  under  which  persons  may  be 
Imprisoned  for  debt  in  that  state.  Hill  v.  Hunt,  20 
N.  XL.  476. 

Thfl  fnfiti  ^^"^^  ^^'^  Hfthfnr  showed  bad  faith  in 
procuring  time  for  the  payment  of  the  debt  bv  in- 


ducing the  plaintiff  toaccept  a  worthless  mortgage 
was  neiu  sucli  a  "     ^  '  " 

ana  imprison m< 


I  a  fraud  as  would  aufimHatft  higRrr»it. 
ment  for  deht-un^^r  the  New  Jeraev 
n  Wagenen  v.  Coe,  28  N.  J.  L.  581. 


statutes.    Van  wagi 

In  McKeman  v.  McDonald,  27  N.  J.  L.  641,  it  was 
held  that  the  fraud  must  be  clearly  proved  by  such 
testimony  as  would  be  required  in  a  court  of  Jus- 
tice, and  that  the  affidavit  might  be  taken  by  any 
person  competent  to  take  it,  and  the  order  might 
be  made  by  any  Judge  or  commissioner  to  whom 
the  affidavit  might  be  exhibited. 

New  York. 

Although  there  does  not  seem  to  be  any  express 
provision  in  the  Constitution  of  the  state  of  New 
York  prohibiting  Imprisonment  for  debt,  yet  there 
are  statutory  provisions  in  that  state  which  pro- 
hibit such  imprisonment  except  in  cases  of  fraud 
and  fraudulent  dealings  on  the  part  of  a  debtor,  and 
the  same  would  seem  to  be  in  keeping  with  the 
'provisions  contained  in  the  statutes  of  other  states 
which  have  been  passed  for  the  purpose  of  carrying 
>out  the  provision  of  their  respective  Constitutions. 

Until  the  passage  of  the  New  York  act  of  April 
26, 1831,  a  capias  ad  satisfaciendum,  upon  which  the 
Judgment  debtor  might  be  arrested  and  lm< 
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prisoned,  was  one  of  the  usual  and  customary  rem- 
edies to  enforce  the  Judgments  of  the  courts, 
whether  arising  ex  coiniractu  or  ex  delittf);  but  that 
act,  which  was  passed  to  abolish  imprisonment  for 
debt,  and  to  punish  fraudulent  debtors,  declares 
that  no  person  shall  be  arrested  or  imprisoned  on 
any  civil  process  issuing  out  of  any  court  of  law,  or 
on  any  execution  issuing  out  of  any  court  of 
equity.  In  any  suit  or  proceeding  instituted  for  t\^ 
recovery  of  any  money  due  upon  any  Judgment  or 
decree  founded  upon  contract,  or  due  upon  any 
contract,  express  or  implied,  or  for  the  recovery  of 
any  damages  for  the  nonperformance  of  any  con- 
tract. But  8179  of  the  Code  of  Procedure  provides 
for  the  imprisonment  of  a  defendant  in  actions  for 
the  recovery  of  damages  on  a  cause  of  action  not 
arising  on  contract,  where  such  defendant  is  not  a 
resident  of  the  state  or  is  about  to  remove  there- 
from, or  where  the  action  is  for  an  injury  to  person 
or  character,  or  for  injury  to  or  wrongfully  taking, 
detaining,  or  converting  of  property.  Merritt  v. 
Carpenter,  80  Barb.  66,  67. 

The  New  York  act  abolishing  imprisonment  for 
debt  was  intended  to  pre  vent  arrests  for  debt  alone, 
but  the  legislature  continued  the  power  to  arrest 
for  certain  wrongs  committed  in  contracting  the 
debt,  thus  clearly  indicating  an  intention  to  sub- 
ject the  wrongdoer  to  the  prescribed  consequences 
of  his  unlawful  act,  and  the  same  provisions  are 
embodied  in  the  New  York  Code.  National  Bank 
V.  Temple,  80  How.  Pr.432,  489,  2  Sweeny,  344. 

The  legislature  of  New  York  intended  to  abolish 
imprisonment  for  debt  in  respect  to  all  honest 
debtors,  but  still  to  continue  it  in  respect  to  dis- 
honest ones,  with  certain  specific  qualifications. 
Moak  V.  De  Forrest,  6  Hill,  606. 

By  subdivision  4  of  §  549  of  the  New  York  Code,  a 
defendant  may  be  arrested  in  an  action  upon  con- 
tract, express  or  implied,  where  It  is  alleged  in  the 
complaint  that  the  defendant  was  guilty  of  a  fraud 
in  contracting  or  incurring  the  liability.  Valen- 
tine V.  Rlchardt,  17  N.  Y.  Civ.  Proc.  Rep.  289, 

And  under  9 179  of  the  New  York  Code,  subd.  4, 
which  provides  that  *'when  the  defendant  has  been 
guilty  of  a  fraud  in  contracting  the  debt  or  incur- 
ring the  obligation  for  which  the  action  is  brought, 
or  In  concealing  or  disposing  of  the  property,  for 
the  taking  or  detention  of  which  the  action  is 
brought,"  it  has  been  held  that  where  the  action  is 
one  of  debt  or  of  contract  strictly  speaking,  the 
right  of  arrest  cannot  be  sustained  under  the  first 
clause  of  the  above  subdivision  or  clause  of  the 
section,  as  the  action  Is  one  for  fraud  or  deceit,  and 
strictly  the  old  form  of  action  on  the  case.  Cran- 
dall  V.  Bryan,  16  How.  Pr.  48,  53. 

So  the  question  whether  a  defendant  can,  since 
such  subdivision  of  the  New  York  Code  came  into 
operation,  be  arrested  in  an  action  for  fraud  or 
deceit  in  the  case  of  a  sale  of  lands,  depends  upon 
the  construction  to  be  given  to  the  word  "obliga- 
tion" as  used  therein.    TMd. 

In  the  above  case  of  Crandall  v.  Bryan  the  court 
held  that  the  words  ''incurred  an  obligation  for 
which  the  action  is  brought,"  as  used  in  the  above 
subdivision  of  the  section  of  the  Code,  covered 
cases  of  fraud  in  fact  where  the  remedy  was  not  on 
the  contract  in  form,  where  fraud  was  committed 
in  some  matter  of  contract  whereby  the  plaintiff 
had  been  deprived  of  his  property,  the  word  "obli- 
gation" being  used  in  a  general  sense,  including  all 
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to  be  a  misdemeanor,  for  that  would  amount 
to  an  attempt  to  le^ize  imprisonment  for 
debt."  And  so,  in  Tennessee,  there  was  a 
statute  which  made  it  unlawful  for  any  person, 
firm,  corporation,  etc.,  to  refuse  to  cash  any 
checks  or  scrip  issued  by  them  if  presented  to 
them  within  thirty  days  of  the  date  of  issuance. 


and  declared  that  any  such  person,  etc.,  so  re- 
fusing to  cash  in  lawful  money  such  checks  or 
scrip  would  be  guilty  of  a  misdemeanor,  and, 
upon  conviction,  should  be  fined  not  less  than 
|iO,  nor  more  than  |25.  The  constitutional 
provision  in  that  state  is  that  "the  legislature 
shall  pass  no  law  authorizing  imprisonment 


cases,  beyond  those  embraoed  In  the  first  clause, 
when  the  fraud  is  coinmltted  **in  contractlnfr  the 
debt  for  which  the  action  is  brought,'*  the  fraud 
being  a  violation  of  a  legal  duty,  and  not  resting 
upon  the  contract. 

The  general  rule  is,  that  no  debtor  shall  be  im- 
prisoned; but  the  exception  is  affirmatively  and 
explicitly  made  that  to  punish  fraud,  the  fraud- 
ulent debtor  may  be  taken  and  committed  as  other 
Ihriminals.  and  the  legislature  intended  to  punish 
the  fraudulent  debtor,  and  provided  for  the  punish- 
ment by  a  clear  discrimination  between  him  and  the 
honest  man.  National  Bank  v.  Temple,  39  How. 
Pr.  488.  436,  2  Sweeny,  844;  People,  Latorre,  v. 
O'Brien,  6  Abb.  Pr.  N.  S.  68. 

In  the  above  case  of  National  Bank  v.  Temple 
the  court  cited  with  approval  the  statement  made 
by  Kent  in  volume  2  of  his  Commentaries,  p.  880,  an 
^imprisonment  for  debt  is  not  usual,  unless  the 
debt  was  contracted,  in  the  first  instance,  under 
deceitful  assurances,  or  unless  the  debtor  has  ap- 
plied his  property  unfairly,  or  refused  to  give  to  his 
creditor  any  reasonable  or  satisfactory  explana- 
tion. And  in  all  those  cases  he  deserves  punish- 
ment.'^ 

Where  the  action  brought  against  the  defendant 
merely  alleged  that  he  converted  the  proceeds  of 
certain  stock  unlawfully  and  fraudulently,  and  did 
not  allege  that  he  did  the  same  in  a  fiduciary  rela- 
tion, nor  was  there  any  allegation  of  a  violation  of 
a  trust,  or  wrongdoing,  the  court  held  that  his 
arrest  under  S  548  of  the  New  York  Code  was  il- 
legal, even  though  the  action,  since  the  amend- 
ment of  such  Code,  was  to  l>e  treated  as  in  the 
nature  of  an  action  ex  delicto,  Wilbur  v.  Allen,  5 
N.  r.  Supp.  746. 

In  Wanzer  v.  De  Baum,  1  B.  D.  Smith,  961,  264,  it 
was  held  that  the  New  York  statute  abrogated  the 
right  to  hold  to  bail  in  certain  cases,  but  not  where 
the  debt  was  fradulently  contracted,  and  that 
therefore  where  a  debt  was  fraudulently  con- 
tracted the  right  to  hold  to  bail  remained  whateVer 
the  form  of  action  might  be,  and  through  what- 
ever changes  the  security  might  pass  until  the  debt 
was  satisfied  or  discharged,  the  legislature,  in  in- 
tending to  discriminate  between  the  clasees  of  per- 
sons who  should  and  should  not  be  held  to  bail,  not 
intending  that  a  fraudulent  debtor  should  enjoy 
the  same  exemption  from  Imprisonment  as  the 
honest  though  unfortunate  citizen,  and  it  did  not 
therefore  exempt  the  fraudulent  debtor  from  ar- 
rest. 

The  right  to  arrest  a  debtor  under  the  New  York 
Code  depends,  not  upon  the  character  of  the  ac- 
tion, but  upon  the  question  whether  the  defendant 
has  concealed,  removed,  or  disposed  of  the  property 
so  that  it  cannot  be  found  or  taken  by  the  sheriff, 
and  with  the  intent  that  it  shall  not  be  so  found  or 
taken,  or  with  the  intent  to  defraud  plaintiff  of  the 
benefit  thereof;  and  in  such  action  the  defendant 
cannot  be  held  to  bail  as  a  matter  of  course.  Jan- 
anique  v.  De  Luc,  1  Abb.  Pr.  N.  8. 418,  in  which 
case  the  action  was  brought  to  recover  lace  and  for 
damages  for  the  unlawful  detention  thereof,  an 
order  for  arrest  having  been  made  against  the  de- 
fendant, which  order  upon  appeal  was  vacated. 

North  Ccvrolina, 

In  order  to  avoid  a  violation  of  the  constitutional 
provisions,  and  at  the  same  time  protect  honest 
creditors  against  dishonest  debtors,  the  North 
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Carolina  courts  have  held  that  it  devolves  upon  the 
legrislature,  in  cases  of  fraud,  to  enact  such  laws  as 
are  necessary  in  its  discretion,  for  arrest  and  im- 
prisonment in  proper  cases,  and  to  provide  for 
all  necessary  proceedings  in  relation  thereto,  and 
the  Code  of  that  state  having  so  provided,  the  court 
must  interpret  and  ascertain  its  meaning.  Preiss 
V.  Cohen,  117  N.C.  54, 68. 

Under  art.  1,  §  16,  of  the  Constitution  of  North 
Carolina,  which  abolishes  imprisonment  for  debt  in 
that  state,  except  in  cases  of  fraud,  there  is  no  con- 
stitutional protection  against  arrest  for  fraud, 
whether  the  person  be  a  resident  or  nonresident, 
and  therefore  a  nonresident  when  within  the  juris- 
diction of  the  court  will  not  be  allowed  immunities 
not  accorded  to  citizens  of  that  state.  Powers  v- 
Davenport,  IQl  N.  C.  286, 288,  in  which  case  the  de- 
fendant was  arrested  for  a  fraud  committed  after 
contracting  the  debt,  by  concealing  the  propeKy 
and  resorting  to  other  devices  for  defeating  the 
creditor. 

The  sole  object  of  the  constitutional  provisions 
is  to  protect  the  unfortunate  but  honest  debtors, 
but  not  to  shelter  the  knave  or  assist  him  in  carry- 
ing out  his  purposes,  nor  to  prevent  the  creditor 
from  the  use  of  all  lawful  means  to  procure  satis- 
faction of  his  debt.  Brown  v.  Walk,  8  Ired.  L.  517, 
620;  State  v.  Manuel,  4  Dev.  ft  B.  L.  20, 84. 

Id  Melvin  v.  Melvin,  72  N.  C.  884,  886,  the  court 
stated  that  the  words  ^'except  in  oases  of  fraud.** 
as  used  in  such  Constitution,  were  broad,  and  com- 
prehended, not  only  fraud  in  attempting  to  hinder, 
delay,  and  defeat  the  collection  of  a  debt  by  con- 
cealing property  and  other  fraudulent  devices,  but 
embraced  also  fraud  in  making  the  contract,  false 
pretenses  and  fraud  in  Incurring  the  liability. 

The  88th  article  ot  the  Constitution  of  that  state 
protects  free  negroes  and  free  people  of  color  who 
have  not  been  guilty  of  fraud,  and  such  section, 
under  the  operation  of  the  act  of  1778,  prohibits 
the  imprisonment  of  an  insolventdebtor  after  his 
insolvency  has  been  ascertained  to  be  bona  fide  in 
any  manner  directed  by  law,  either  before  or  since 
the  adoption  of  the  Constitution.  State  v.  Manue), 
4Dev.ftB.L.20,26. 

So  it  has  t)een  held  that  such  a  debtor  is  protected 
from  arrest  at  the  suit  of  any  creditor,  not  by  vir- 
tue of  the  statutory  provision,  but  by  the  constitu- 
tional provisions.  Burton  v.  Dickens,  8  Murph.  (N. 
0106. 

Fraud  committed  by  a  defendant  in  contracting 
a  debt  is  sufficient  to  justify  his  arrest  under  the 
provisions  of  the  North  Carolina  Constitution. 
Paige  V.  Pric^  78  N.  C.  10. 

And  it  has  been  held  that,  even  in  cases  of  .fraud, 
a  debtor  is  entitled  to  be  discharged  upon  giving 
bail  or  surrendering  his  property  for  the  benefit  of 
his  creditors  according  to  the  terms  of  the  statutes 
of  that  state.    Burgwyn  v.  Hall,  108  N.  C.  488. 

In  Melvin  v.  Melvin,  72  N.  C.  884,  886,  the  defend- 
ant was  an  administrator  fixed  with  assets  to  a  cer- 
tain amount,  and  there  being  no  proof  chat  he  had 
embezzled  the  amount,  or  put  it  into  his  own 
pocket,  the  court  held  that  although  fixed  with  as- 
sets which  should  be  forthcoming,  he  was  not 
thereby  found  guilty  of  fraud  so  as  to  exclude  him 
from  the  privilege  of  being  exempted  by  the  Con- 
stitution from  imprisonment  for  debt,  and  was  not 
to  be  treated  as  a  dishonest  debtor. 

In  State  v.  Norman,  110  N.  C.  484,  the  defendant 
contended  that  chapter  444  of  the  Acts  of  1888,. 
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for  debt  in  civil  cases/'— terms  which  would 
seem  to  allow  greater  latitude  of  legislation  in 
respect  of  cases  of  the  class  we  are  considering 
than  our  own  provision, — and,  bringing  the 
statute  to  the  test  of  this  inhibition,  the  court 
said:  "The  act  of  the  legislature  in  question, 
while  not  directly  authorizing  imprisonment 


for  debt,  does  attempt  to  create  a'crime  for  the 
nonpayment  of  debts  evidenced  by  checks, 
scrip,  or  order,  and  for  such  crime  provides  a 
penalty,  which  may  or  may  not  be  followed 
by  imprisonment.  In  that  way  and  for  that 
reason  the  act  is  violative  of  the  spirit  if  not 
the  letter  of  the  constitutional  provision  above 


amended  hjr  chapter  106  of  the  Acts  of  1801,  which 
provides  that  If  any  person  with  Intent  to  cheat  or 
defraud  another  shall  obtain  any  advances  In 
money,  provisions,  goods,  wares,  or  merchandise 
of  any  description  from  any  ot;her  person  or  cor- 
porat1on.upon  and  by  color  of  any  promise  or  agree- 
ment that  the  person  making  the  same  will  com- 
mence or  begin  any  work  or  labor  of  any  descrip- 
tion for  said  person  or  corporation  from  whom  said 
advances  are  obtained,  and  said  person  so  making 
said  promise  or  agreement  shall  unlawfully  and 
wilfully  fall  to  commence  and  complete  said  work 
according  to  contract,  without  lawful  excuse,  tbe 
person  so  offending  sball  be  guilty  of  a  misde- 
meanor and  punished  by  a  fine  not  exceeding  $60, 
or  imprisonment  not  exceeding  thirty  days,  was 
unconstltutionaL,  as  being  in  violation  of  1 10,  art.  1, 
of  the  Ck>nstitut1on,  which  abolished  imprison- 
ment for  debt,  except  in  cases  of  fraud;  but  the 
court  held  that  the  olTense  denounced  by  the  stat- 
ute was  not  a  failure  to  comply  with  the  contract, 
but  the  fraud  in  making  It,  In  obtaining  advances 
with  intent  to  cheat  and  defraud,  and  that  there- 
fore tbe  act  was  constitutional.  j 

So,  in  McNeely  v.  Haynes,  76  N.  C.  122,  it  was  held 
that  one  of  two  partners  who  had  not  been  guilty 
of  fraud,  or  connived  at  his  partner^  actions.  In 
contracting  the  debt,  could  not  be  imprisoned  for  a 
debt  incurred  by  his  partner  through  fraud,  and 
was  therefore  entitled  to  constitutional  exemp- 
tions. 

And  in  Claflln  \,  Underwood,  76  N.  C.  486,  there 
had  been  an  arrest  upon  the  ground  of  fraudulent 
concealment  suggested  by  the  affidavit  of  the 
plaintiff,  and  the  court  stated  that  the  case  of  fraud 
not  being  proved,  but  on  the  contrary  left  open 
by  consent,  there  was  no  authority  for  the  writ  of 
ca.  sa.,  and  tbe  defendant  was  entitled  to  his  dis- 
charge, there  being  no  case  of  fraud  within  the 
provisions  of  the  Ck>nstitutioo. 

Ohio, 

It  has  been  held  that  art.  1,  §  16,  of  the  Ohio  Con- 
stitution of  1815,  which  provides  that  '*no  person 
shall  be  imprisoned  for  debt  in  any  civil  action,  on 
mesne  or  flnal  process,  unless  in  cases  of  fraud," 
clearly  contemplated  legislation  before  any  arrest 
could  he  made  in  civil  actions,  though  fraud  might 
have  intervened,  and  therefore  courts,  whether 
of  general  or  limited  Jurisdiction,  had  now  no  com- 
mon-law power  to  authorize  arrests  in  such  cases, 
and  that  the  power,  if  It  existed  at  all,  must  be  con- 
ferred by  express  legislation.  Spice  v.  Steinruck, 
14  Ohio  St.  218,  Sn8. 

And  in  /{eConckltn^s  Application,  6  Ohio  C.  C.  78, 
it  was  stated  that  the  legislature  having  provided 
for  the  poor  and  honest  man  by  the  homestead  and 
exemption  laws,  the  balance  of  his  property  was 
subject  to  his  debts,  and  any  act  of  the  judgment 
debtor  that  prevented  this  balance  from  being  so 
applied,  constituted  a  fraud  within  the  meaning  of 
art.  1, 1 16,  of  the  Ohio  Bill  of  Rights. 

Oregon, 
By  art.  1, 110,  of  the  Constitution  of  Oregon,  it  is 
provided,  ^*there  shall  be  no  imprisonment  for  debt, 
except  in  cases  of  fraud  or  absconding  debtors,^* 
and  i  106  of  the  Code  provides  that  a  debtor  may  be 
arrested  in  certain  cases  therein  spedfled,  that  is  to 
■ay,  when  he  Is  a  nonresident  of  the  state,  or  is 
about  to  remove  therefrom,  or  when  he  Is  guilty 
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't>f  fraud  in  contracting  the  debt,  or  In  concealing  or 
disposing  of  his  property,  or  when  he  has  removed 
or  dtopoeed  of  his  property,  or  Is  about  to  do  so 
with  intent  to  defraud  his  creditors. 

In  Norman  v.  Zieber,  3  Or.  107, 204,  it  was  said  that 
the  above  constitutional  provision  was  negative  in 
Its  character,  and  had  only  a  restrictive  effect, 
which  would  not,  of  Its  own  force,  and  without 
legislation,  authorise  an  arrest  in  any  case,  the  leg- 
islature having  definitely  provided  in  what  cases 
and  in  what  transactions  fraud  should  be  a  ground 
for  arrest,  the  authority  to  arrest  for  fraud  being 
limited  to  the  kinds  or  classes  of  fraud  which  the 
legislature  had  designated,  the  words  ''about  to  re- 
move therefrom,**  as  used  in  §  106  of  the  Code  be- 
ing construed  with  reference  to  the  subject-mat- 
ter, and  without  reference  to  the  constitutional 
restriction:  and  further,  that  if  the  language  would 
admit  of  a  construction  consistent  with  the  Con- 
stitution, such  should  be  given  rather  than  a  con- 
struction that  would  conflict  with  the  Constitution,, 
and  thus  defeat  the  intent  of  the  legislature  by 
rendering  their  acts  void;  therefore  tbe  construc- 
tion in  order  to  be  consistent  with  the  Constitution 
must  include  the  idea  of  ^'absconding**  and  any 
''removal**  which  was  neither  fraudulent  nor  an 
absconding,  could  not,  under  the  Constitution,  be 
made  a  cause  of  arrest. 

In  that  case  it  was  further  stated  that  the  act  ex- 
pressly named  as  causes  of  arrest  removal  of  prop- 
erty with  intent  to  defraud  creditors,  and  by  omit- 
ting to  mention  the  removal  of  the  person  with 
such  intent  it  made  the  conclusion  unavoidable 
that  the  removal  of  the  person  with  that  Intent 
was  not  of  Itself  a  ground  for  arrest,  and  that  there 
must  be  an  absconding,  as  distinguished  from  any 
other  kind  of  fraud,  to  come  within  the  provisions 
of  both  the  act  and  Constitution.  Norman  v. 
Zieber,  supra. 

Pennsylvanieu 

In  Pennsylvania  the  Constitution  prohibits  such 
imprisonment, in  cases  wherein  there  Is  not  a  strong 
presumption  of  fraud,  and  after  delivery  of  his  es- 
tate for  the  benefit  of  his  creditors  in  manner  pre- 
scribed by  law. 

In  Gosline  v.  Place,  82  Pa.  620,  620,  it  was  stated 
that  if  tbe  debt  was  fraudulently  contracted,  or  If 
It  be  fraudulently  attempted  to  be  evaded,  the 
remedy  of  imprisonment  might  be  applied  whether 
the  fraud  was  committed  in  or  out  of  the  state  in 
the  same  manner  as  actions  of  tort  were  allowed, 
vrithout  question  as  to  the  place  where  the  wrong 
was  done,  the  proceedings  under  tbe  act  being  in 
their  nature  Interlocutory. 

Where  the  suit  was  not  brought  upon  contract, 
but  was  for  a  fraud  committed  by  the  defendants 
for  which  It  was  contended  the  proper  remedy  was 
an  action  of  deceit,  it  was  held  that  it  was  not  in- 
cluded in  the  Pennsylvania  act  of  July  12, 1842, 
which  merely  abolished  imprisonment  in  actions 
on  contracts,  leaving  torts  in  the  same  situation  as 
to  remedies  as  before  the  passing  of  the  act,  and 
that  therefore  the  defendant  could  be  held  to  ball* 
Sedgebeer  v.  Moore,  Brightly  (Pa.)  107, 200. 

In  Duff  V.  McDonough,  2  Super.  Ct.  (Pa.)  878, 
where  the  defendant  was  imprisoned  for  not  obey- 
ing a  decree  of  the  court  which  required  him  to 
deliver  up  a  certain  deed  and  also  to  pay  the  costs 
of  tbe  suit,  the  court  held  that  the  case  of  fraud 
being  shown  he  was  not  within  the  provisions  of 
the  Pennsylvania  act  of  1842  (Pamph.  Laws,  830),. 
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cited.  It  is  an  indirect  imposition  of  impris- 1 
onment  for  the  nonpayment  of  debt,  and  is 
therefore  clearly  within  the  constitutional  in- 
hibition." State  V.  Paint  Rock  Coal  <Ss  G.  Co. 
^2  Tenn.  81.  And  this  principle  of  applying 
the  policy  of  the  organic  law  on  this  subject  to 
cases  which  may  not  be  strictly  within  its  letter 


has  received  recent  recognition  by  this  coart. 
Ex  parte  RusselUilU,  95  Ala.  19. 

The  statute  involved  in  the  case  at  bar  is  a 
much  more  flagrant  attempt  to  authorize  im- 
prisonment for  debt,  in  our  opinion,  than  that 
denounced  by  the  supreme  court  of  Tennessee. 
It  was  not  the  avowed  purpose  of  that  act  to 


abollsbinfir  Imprisonment  for  debt,  and  therefore 
his  Imprisonment  was  iawf  ul. 

But  where  the  action  was  to  recover  for  a  breach 
of  warranty  on  the  sale  of  a  horse,  and  the  declara- 
tion was  in  totm  for  discbarge,  in  case  of  false 
warranty,  without  any  averment  of  fraud  or  de- 
ceit, and  the  case  was  treated  as  one  of  an  alleged 
breach  of  warranty  on  a  contract,  it  was  held  that 
it  was  error  in  the  court  below  to  issue  a  writ  of 
ca.  sa.,  as  the  case  was  not  within  the  exceptions 
mentioned  in  the  act  abolishing  imprisonment  for 
debt,  but  was  witliin  tbe  provisions  of  the  section 
wbich  forbid  imprisonment.  Howard  v.  McKee, 
82  Pa.  400. 

Ail  tbe  provisions  of  the  Pennsylvania  act  of 
1896  upon  the  subject  of  imprisonment  for  debt,  so 
far  as  they  relate  to  arrests  upon  writs  of  a  capias 
in  actions  for  tbe  recovery  of  debts  founded  upon 
contracts,  were  forever  swept  out  of  existence  by 
the  act  of  1842,  and  in  Blanco  v.  Bosch,  8  W.  N.  G. 
171, 172,  the  court  stated,  but  this  was  so  plainly 
written  on  the  face  of  the  act  that  be  wbo  runs 
might  read,  tbat  the  personal  liberty  of  the 
debtor  was  no  longer  at  the  mercy  of  the  creditor, 
and  no  man  could  be  lawfully  arrested  in  Pennsyl- 
vania for  a  debt  without  the  warrant  of  a  judge 
founded  upon  an  affidavit  bringing  tbe  debtor 
witbin  the  measures  of  tbe  8d  section  of  the  act  of 
1842. 

In  Beers  v.  West  Brancb  Bank,  7  Watts  &  8.  865, 
it  was  held  tbat  when  the  legislature  of  Pennsyl- 
vania abolished  imprisonment  for  debt  in  all  but  a 
few  excepted  cases,  it  virtually  abolished  special 
bail  in  all  but  those  cases,  and  consequently  every 
recognizance  with  condition  to  surrender  the  body, 
and  therefore  the  courts  were  not  authorized  to 
substitute  anything  for  it,  and  the  great  coustitu- 
tiooal  right  of  trial  by  Jury  was  not  to  be  clogged 
without  an  explicit  declaration  of  the  legislative 
will,  constitutionally  expressed,  and  therefore  ap- 
peals from  awards  of  arbitrators  were  to  be  had 
without  any  sort  of  bail  whatever. 
Stmth  Carolina, 

In  South  Carolina,  art.  1,  9  20,  of  the  Ck)nstitution 
provides,  no  person  shall  be  imprisoned  for  debt 
except  in  cases  of  fraud,  and  9  200  of  tbe  Co6e  of 
Civil  Procedure  provides  for  arrests  on  warrant  in 
six  cases,  tbe  first  four  of  which  cover  cases  of 
fraud  eo  nomine,  tbe  fifth  provides  for  tbe  arrest 
of  an  absconding  debtor,  though  the  debt  be  not 
yet  due,  and  the  sixth  authorizes  arrest  in  an  ac- 
tion for  tbe  recovery  of  damages  in  a  cause  of  ac- 
tion not  arising  out  of  contract,  when  tbe  debtor 
is  about  to  remove  from  tbe  state,  or  when  the  ac- 
tion is  for  injury  to  person  or  character,  or  for  tbe 
wrongful  taking,  detaining,  or  wrongful  conver- 
sion of  property;  and  therefore  imprisonment  for 
debt  being  abolished  in  all  cases  but  those  of  fraud, 
a  warrant  for  arrest  will  not  issue  where  fraud  Is 
not  alleged.  The  Bremena  v.  Card,  38  Fed.  Rep. 
144,  145. 

Vermont. 

Under  9  33  of  tbe  Constitution  of  Vermont  (chap. 
2,  Vt.  Kev.  Laws  1880,  p.  41),  It  is  provided  that  the 
person  of  a  debtor,  where  there  is  not  strong  pre- 
sumption of  fraud,  shall  not  be  continued  in  prison 
after  delivering  and  assigning  over  bona  fide  all 
his  estate,  real  and  personal,  in  possession,  rever- 
sion, or  remainder,  for  tbe  use  of  bis  creditors  in 
.such  manner  as  shall  be  hereafter  regulated  by 
S4  L.  R.  A. 


law.  And  all  prisoners,  unless  in  execution  or 
committed  for  capital  offenses,  when  tbe  proof  is 
evident  or  presumption  grreat,  shall  be  bailable  by 
sufficient  sureties,  nor  shall  excessive  bail  be  ex- 
acted for  bailable  offenses. 

Under  the  Vermont  act  of  January,  1839,  which 
abolished  imprisonment  for  debt  except  in  certain 
cases  therein  specified,  it  is  not  sufficient  for  the 
creditor  to  state  merely  that  his  debtor  was  about 
to  leave  the  state,  but  be  must  show  that  he  was 
about  to  abscond  and  had  secreted  bis  money  or 
other  property,  before  he  can  have  an  attachment 
against  his  body.    Aiken  v.  Ulchardson,  15  Vt  600. 

In  Bank  of  Vergennes  v.  Barker,  27  Vt.  248,  tbe 
writ  in  an  action  of  assumpsit  upon  bills  of  ex- 
change, issued  as  a  capias  and  was  served  by  ar- 
resting the  defendant,  who  pleaded  that  be  was  a 
citizen  and  inhabitant  of  another  state,  privileged 
from  arrest,  as  he  was  not  about  to  abscond  or  re- 
move from  tbe  state,  but  tbe  court  held  bis  arrest 
legal,  tbe  creditor*s  affidavit  showing,  and  tbe 
words  of  the  statute  ''abscond  or  remove**  imply- 
ing, such  abeoondlng  or  removal  as  such  a  person 
was  capable  of.  Bank  of  Rutland  v.  Barker,  27 
Vt.  293,  to  the  same  effect. 

Waghington. 
In  Burrichter  v.  Cline,  8  Wash.  136,  action  was 
brought  upon  a  foreign  Judgment  the  defendant 
being  arrested  and  held  to  bail  on  an  affidavit 
charging  that  be  was  about  to  leave  the  state  with 
intent  to  defraud  his  creditors,  upon  wbich  Judg- 
ment was  given  for  plaintiff  and  defendant  ap- 
pealed. The  court  upheld  the  defendant*8  claim 
tbat  bis  arrest  was  Illegal  and  improvident,  on  the 
ground  that  by  article  1,  9  17,  of  tbe  Constitution 
imprisonment  for  debt,  except  in  tbe  case  of  ab- 
sconding debtors,  was  abolished,  and  upon  the 
further  ground  that  the  affidavit  was  insufficSeot 
under  tbe  provisions  of  the  Code,  an  absconding 
debtor  being  one  wbo  leaves,  or  is  about  to  leave, 
the  Jurisdiction,  or  who  conceals  himself  within 
the  Jurisdiction  for  the  purpose  of  avoidincr  tbe 
process  of  the  court. 

Wiaeonein. 

In  Re  Mowry,  U  Wi8.58,  the  applicant  for  man- 
damus sought  to  be  discharged  from  Imprison- 
ment under  an  execution  rendered  against  bis 
body,  upon  a  Judgment  in  an  action  for  damagee 
for  tbe  wrongful  and  fraudulent  misapplicatioa 
and  conversion  of  school- land  certlflcatee  depos- 
iled  as  security,  his  contention  being  tbat  such 
execution  would  not  lie,  as  the  Judgment  was  a 
debt  arising  out  of  a  contract  and  therefore  witbin 
the  inhibition  Imposed  by  9 18,  art.  1,  of  tbe  state 
Constitution;  but  the  court  held  that  he  was  not 
entitled  to  tbe  privllecre  from  arrest  therein  cofn- 
talned. 

Where  a  debtor  is  about  to  leave  the  state,  either 
openly  or  secretly,  with  tbe  Intention  of  hinderinjr, 
delaying,  or  defrauding  his  creditors,  he  is  consld> 
ered  as  an  absconding  debtor,  and  in  such  a  ctao 
the  state  legislature  may  authorize  his  arrest  and 
imprisonment,— especially  where  the  state  Consti- 
tution declares  "there  shall  be  no  imprisonment  for 
debt,  except  in  cases  of  fraud  and  absconding  debt- 
ors." Norman  v.  Manciette,  1  Sawy.  484, 489. 

For  further  cases  showing  that  the  constitutional 
inhibition  does  not  apply  in  cases  of  fraud,  see  State 
V.  Benson,  28  Minn.  424,  infra,  IV.  a,  Fines  and  j>en' 
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<«nforce  the  payment  of  a  debt  by  means  of  a' 
prosecution  under  it.  This  one  cannot  be  read 
without  conviction  that  its  purpose  is  to  im- 
pose imprisonment  for  debt,  and  to  coerce  the 
payment  of  aviebt  by  the  duress  it  authorizes. 
Its  requirement  that  the  fine  shall  be  paid  only 
in  money,  that  it  shall  be  double  the  amount  of 


the  deposit,  and  that  one  half  of  it— that  is,  a 
sum  equal  to  the  amount  deposited — shall  ffo 
to  the  person  who  made  the  deposit,  tends,  at 
least,  to  show  that  coercion  of  payment  of  the 
debt  which  the  depositary  owed  the  depositor, 
— for  the  transaction  created  the  relation  of 
debtor  and  creditor  between  them, — by  means 


cities  as  debts;  Tryon  v.  HasslDger,  Clark  (Pa.)  184, 
«upra.  III.  a;  United  States  v.  Walsh,  Deady,  281. 285, 
1  Abb.  (U.  8.)  fl6,  and  Com.,  Col  vert,  v.  Kerr,  25 
Pitts.  L.  J.  N.  S.  367, 4n/ra,IV..  t\nes  and  penalties  as 
debts;  Armstroriff  v.  Ayers,  19  Cona.  640,  545,  supra, 
III.  a;  Bromley  v.  People,  7  Mich.  472,  487;  Parker  v- 
Follensbee,  45  111.  473, 478,  and  Ex  parte  Prader,  6  Cal. 
.239,  supra,  II.  a.  What  are  debts  in  general.  See  also 
cases  under  supra,  II.  c.  Breach  of  promise  to  marry. 

IV .  Fines  and  penalties  as  debts. 
a.  In  o*ineral. 

The  cases  may  be  regarded  as  uoanimousln  bold- 
dnif  that  flnea  and  penalties  Imposed  upon  defend- 
4int8  for  the  violation  of  state  laws  are  not  debts 
wltbln  tbe  meanlnir  of  the  constitutional  Inhibi- 
tion, and  that  therefore  a  defendant  can  be  impris- 
oned for  nonpayment  thereof. 

In  support  of  this  doctrine  tbe  courts  have  stated 
that  certain  duties  are  cast  upon  all  citizens  for  the 
welfare  of  society,  and  when  a  citizen  by  his  own 
misconduct  exposes  himself  to  the  punitive  powers 
of  the  law,  tbe  expense  incident  to  his  prosecution 
und  conviction  may  result  In  subjectinir  the  de- 
faulter to  a  money  liability,  but  liabilities  thus  in- 
curred are  not  debts  incurred  by  contract  inter 
jyartes,  but  are  the  result  of  beinir  members  of  the 
social  compact,  or  body  politic,  and  are  therefore 
not  within  the  constitutional  prohibition.  Lee  v. 
State,  75  Ala.  29, 30. 

So,  a  penalty  is  imposed  as  a  quasi  punishment 
.for  the  violation  of  law,  or  the  neglect  or  refusal 
■to  perform  some  duty  to  the  public,  or  individuals 
enjoined  by  law,  in  furtherance  of  some  public 
policy,  and  as  a  means  of  procuring  obedience  to 
Jaw,  and  the  persons  who  incurred  them  are,  either 
in  morals  or  In  law,  wrongdoers  and  not  simply  un- 
fortunate debtors  unable  to  perform  their  pecun- 
iary obligations,  and  therefore  the  constitutional 
provisions  prohibiting  imprisonment  for  debt  were 
^ot  intended  to  apply  to,  or  include,  such  oases. 
United  States  v.  Walsh,  Deady,  281,  285, 1  Abb.  (U. 
S.)66. 

For  this  reason,  therefore,  fines,  forfeitures, 
mulcts,  damages  for  a  wrong  or  tort,  are  not  debts 
within  the  clause  of  the  Alabama  Constitution,  1 21, 
of  the  Declaration  of  Rights,  prohibiting  imprison- 
ment for  debt.    Lee  v.  State,  supra. 

And  the  Alabama  statute  of  February  23,  1883, 
passed  for  the  purpose  of  securing  the  payment  of 
iines  and  costs  in  criminal  cases  in  the  courts  of 
-that  state,  is  not  contrary  to  the  provisions  of  the 
Constitution  prohibiting  imprisonment  for  debt. 
Ibid. 

The  same  conclusion  was  reached  in  State  v. 
Leach,  75  Ala.  36,  wherein  the  defendant  moved  in 
arrest  of  Judgment,  upon  the  ground  that  the 
Jibove  act  was  unconstitutional,  the  court  revers- 
ing the  Judgment  of  the  court  below  which  arrested 
the  Judgment  of  a  lower  court,  and  discharging 
him,  the  court  sustaining  the  authority  of  Lee  v. 
State,  supra. 

So,  the  imprisonment  of  a  defendant  for  nonpay- 
onent  of  a  fine  imposed  upon  his  conviction  for  a 
violation  of  S  5480  of  the  United  States  Revised 
Statutes,  in  using  the  postofBce  establishment  of 
the  United  States  in  carrying  out  a  scheme  of 
fraud,  has  been  held  not  to  be  Imprisonment  for 
,  -debt  within  the  meaning  of  art.  1,  0  15,  of  the  Call- 
*  sfornia  Constitution,  or  with  I  990  of  the  Revised 
Mh.IL  A. 


Statutes  of  the  United  States,  under  which  no  per- 
son can  be  Imprisoned  for  debt  in  any  state  on  pro- 
cess issuing  from  a  court  of  the  United  States, 
where,  by  the  laws  of  such  states,  imprisonment  for 
debt  has  been  or  shall  be  abolished.  Be  Sanborn,  68 
Fed.  Rep.  583. 

The  prohibition  of  the  Illinois  Constitution 
airainst  Imprisonment  for  debt  does  not  extend  to 
actions  for  torts,  nor  to  fines  or  penalties  arising 
from  a  violation  of  the  penal  laws  of  the  state. 
Kennedy  v.  People,  122  III.  649,  662. 

So,  it  has  been  held  that  1 452,  div.  14.  §  14,  chap.  38, 
111.  Rev.  Stat.  1886,  which  provides  that  when  a  fine 
is  intiicted  tbe  court  may  order,  as  a  part  of  the 
Judgment,  that  the  offender  be  committed  to  Jail, 
until  tbe  fine  and  costs  are  fully  paid,  or  he  is  dis- 
charged according  to  law,  is  not  unconstitutional, 
as  it  can  work  no  hardship,  for  the  reason  that 
1 456  of  the  same  chapter  provides  that  whenever  it 
is  nuide  satisfactorily  to  appear  to  the  court,  after 
all  legal  means  have  been  exhausted,  that  any  per- 
son who  is  confined  in  Jail  for  any  fees  or  costs  of 
prosecution  for  any  criminal  offense,  hath  no  es- 
tate wherewith  to  pay  such  fine  or  costs,  or  costs 
only,  it  shall  be  the  duty  of  the  court  to  discharge 
him.  Ibid. 

Neither  does  such  prohibition  Include  fines  or 
penalties  arising  from  the  violation  of  municipal 
ordinances  or  penal  laws,  and  the  commitment  of 
a  defendant  until  the  fine  is  paid  is  necessary  in 
such  cases.    Chicago  v.  Kenney,  35  III.  App.  57, 66. 

And  this  is  so  for  the  reason  that  the  entire  sec- 
tion clearly  indicates  that  reference  was  had  to 
debts  arising  ex  contractu,  and  embraced  debts 
which  exist  from  the  relation  of  debtor  and  cred- 
itor.   Rich  V.  People,  66  111.  513,  515. 

And  in  McCool  v.  State,  23  Ind.  127, 131,  the  court 
stated  that  in  prosecutions  for  crimes  fines  were 
assessed  against  the  parties  convicted  as  a  punish- 
ment for  their  criminal  acts,  such  fines  when  as- 
sessed becoming  a  fixed  liability  to  pay  the  state  a 
definite  amount  of  money;  yet  such  fine  was  not  a 
debt,  and  the  fact  that  it  was  payable  to  the  state 
was  no  ground  for  distinguishing  it  from  the  costs 
in  such  prosecution,  which  were  payable  to  indi- 
viduals, neither  being  a  debt  within  tbe  meaning  of 
the  constitutional  provisions. 

So,  in  Smith  v.  State,  23  Ind.  132,  the  court  held 
there  was  no  error  in  ordering  the  defendant  to  be 
committed  to  prison  until  the  fine  and  costs  were 
paid,  in  an  information  for  retailing  spirituous  li- 
quors without  license. 

Where  the  Judgment  directed  that  the  plaintiff 
should  be  imprisoned  until  the  fine  and  costs  were 
paid,  and  it  was  conceded  that  0  484  of  the  Iowa 
Code  in  terms  so  provided,  but  it  was  contended 
that  the  costs  were  no  more  than  a  debt  and  that 
imprisonment  for  debt  had  been  abolished  by  art.  I, 
0  19,  of  the  Constitution,  the  court  stated  that, 
even  conceding  such  to  be  the  case,  the  plaintiff  was 
not  entitled  to  be  discharged  until  the  fine  was  paid 
or  satisfied  as  contemplated  by  law,  and  that  if  the 
Judge  below  was  of  opinion  that  the  plaintiff  could 
not  l>e  imprisoned  for  the  nonpayment  of  costs,  be 
should  in  an  appropriate  order  have  so  directed. 
Jackson  v.  Boyd,  53  Iowa,  536, 539. 

The  44th  section  of  the  third  article  of  the  Mary- 
land Constitution  declares,  no  person  shall  be  im- 
prisoned for  debt,  and  in  State  v.  Mace,  5  Md.  337 
360,  it  was  held  that  a  fine  imposed  by  a  Justice  of  tbe 
peace  for  a  violation  of  tbe  Maryland  Act  of  1854» 
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of  the  restraint  which  the  imposition  of  the 
fine  itself  inoiQiediately  put  upon  the  defendant, 
not  to  speak  here  of  his  imprisonment  prelim- 
inary to  the  trial,  and,  that  failing  to  enforce 
payment,  by  means  of  imprisonment  at  hard 
labor  for  the  payment  of  the  fine  and  costs, 
was  the  moving  purpose  and  efficient  cause  of 


the  enactment  of  the  statute.  And  what 
doubts  on  this  point  might  have  been  left,  had 
the  statute  stopped  here,  are  removed  beyond 
peradventure  by  its  further  provision  that  pay- 
ment to  the  depositor  at  any  time  before  con- 
viction '*shall  be  a  good  and  lawful  defense  to 
any  prosecution  under  this  act."    There  can- 


chap.  138.  relatingr  to  lottery  tickets,  was  not  a  debt 
within  the  constltutiooal  meaniniir  of  the  term. 

In  holding  that  a  line  was  not  a  debt  within  the 
meaning  of  the  Maryland  Constitution  prohlbltlngr 
Imprisonment  for  debt,  the  court  stated  that  It  was 
not  the  intention  of  the  Convention  which  framed 
the  Constitution  to  destroy  the  whole  police  system 
of  the  state,  or  to  Impose  upon  the  leflrlslature  the 
necessity  to  expressly  provide  by  new  leg-islature 
Imprisonment  In  all  cases  In  which  fines  and  pen- 
alties had  been  pronounced  a^ralnst  the  violators 
of  the  public  law.  They  used  the  term  "debt"  In  Its 
popular  sense,  and  the  people  evidently  so  under- 
stood It.  They  regarded  it  as  a  protection  to  the 
unfortunate,  and  not  an  immunity  to  the  criminal. 
State  V.  Mace,  supra. 

But  In  Day  v.  State,  7  Gill,  3S2.  It  was  held  that 
fines  recovered  before  a  Justice  of  the  peace  In  an 
action  for  debt  for  penalties  Imposed  by  the  Mary- 
7  land  act  of  1846,  relating  to  lotteries,  were  civil  ac- 
tions, and  were  In  the  nature  of  actions  In  debt  In 
the  same  way  as  if  they  had  been  for  money  had 
and  received. 

In  State  v.  Benson,  88  Minn.  424,  the  defendant 
was  charged  before  a  Justice  of  the  peace  under 
0  28  of  chap.  124  of  Minn.  Gen.  Stat.  1878,  with  pro- 
curlnir  food,  entertainment,  and  accommodation 
without  paying  therefor,  and  with  Intent  to  cheat 
and  defraud  the  hotel  keeper  of  the  same,  and 
with  removing  his  baggage  from  the  hotel  with  a 
like  fraudulent  Intent,  and  his  contention  was  that 
the  statute  was  unconstitutional  for  the  reason 
that  It  attempted  to  Imprison  for  debt.  The  court 
held  the  contrary,  the  statute  Imposing  the  pen- 
alty, not  because,  nor  for  the  purpose,  of  collect- 
ing the  debt,  but  because  of  the  fraud,  and  that 
therefore  a  prosecution  and  punishment  under 
such  statute  in  no  way  affected  the  debt 

The  Constitution  of  Missouri,  art.  2.  §  16,  provides 
that  Imprisonment  for  debt  shall  not  be  allowed 
except  for  the  nonpayment  of  fines  and  penalties 
Imposed  for  violations  of  law,  and  this  by  implica- 
tion Is  conclusive  that  the  proper  legislative  au- 
thority may  direct  imprisonment  for  the  nonpay- 
ment of  fines  and  penalties  without  violating  the 
Constitution.  £x  parte  Kiburg.  10  Mo.  App.  44S,  in 
which  case  the  prisoner  was  committed  for  non- 
payment of  a  fine  for  violating  an  ordinance  pro- 
hibiting the  sale  of  lottery  tickets. 

In  State  v.  Cannady,  78  N.  C.  689.  644,  it  was  held 
that  neither  a  fine  nor  costs  inflicted  as  a  punish- 
ment was  a  debt  within  the  meaning  of  the  North 
Carolina  Constitution. 

So,  a  fine  imposed  for  an  offense  against  the  crim- 
inal law  of  the  country  is  a  punishment,  and  after 
it  has  been  Judicially  imposed  the  same  means  may 
be  used  to  enforce  its  collection  which,  by  law,  the 
state  may  employ  to  collect  its  debts.  It  may  for 
this  purpose  be  regarded  as  a  debt  due  to  the  state, 
yet  it  is  not  a  debt  within  the  meaning  of  the  39th 
seetion  of  the  Constitution  of  North  Carolina. 
State  V.  Manuel.  4  Dev.  ft  a  L.  20, 26. 

And  in  Re  Beall.  26  Ohio  St.  196,  where  the  appli- 
cant, convicted  of  assault  and  battery,  had  been 
sentenced  to  imprisonment  and  the  payment  of  a 
fine,  and  after  serving  his  term  of  imprisonment 
was  arrested  on  a  writ  of  execution,  no  property 
being  found,  and  again  imprisoned,  and  it  was  con- 
tended that  the  provisions  of  the  Ohio  act  of  April 
7, 1868,  authorizing  such  arrest  and  imprisonment, 
34  L.  R.  A. 


did  not  apply  to  the  case,  It  being  no  part  of  the 
Judgment  that  he  should  stand  imprisoned  till  the 
fines  and  costs  were  paid,  and  further  that  even  If 
such  provision  did  apply  the  act  was  unconsti- 
tutional,—the  court  held  that  the  statute  author- 
ized the  proceedings,  and  that  no  provision  of  the 
Constitution  bad  been  violated. 

The  Oregon  act  of  assembly  allowing  the  arrest 
of  a  defendant  in  an  action  for  a  penalty  Is  not  in 
conflict  with  the  Oregon  Constitution,  and  is  tbero-^ 
fore  valid  and  binding.  United  States  v.  Walsh, 
Deady,  281,  286, 1  Abb.  (U.  S.)  60. 

In  the  above  case  a  match  manufacturer  sold  his 
goods  without  stamping  them  pursuant  to  the  law. 
It  was  held  that  he  thereby  committed  a  fraud 
against  the  United  States,  and  might  be  arrested 
and  imprisoned  in  an  action  brought  by  the. states 
to  recover  the  penalty  incurred  by  such  violation, 
in  the  same  way  as  if  the  debt  had  been  incurred  by 
fraud. 

Bo,  a  Judgment  recovered  for  a  penalty  pre- 
scribed by  law  as  a  punishment  for  the  commission 
of  an  act  forbidden  by  a  clear  statutory  provision 
is  not  within  the  purview  of  the  Pennsylvania  act 
to  abolish  imprisonment  for  debt,  as  it  is  not  a 
Judgment  founded  on  a  contract  but  a  penal  in- 
fliction intended  to  discourage  the  violations  of  the 
law,  in  the  same  manner  as  a  fine  imposed  upon  an 
offender  after  a  conviction  in  a  court  of  sessions. 
Com.,  Colbert,  v.  Kerr,  26  Pitts.  L.  J.  N.  S.  887,  in 
which  case  the  defendant  was  convicted  and  fined 
under  the  Pennsylvania  act  of  May  21, 1886.  relat- 
ing to  oleomargarine,  which  had  for  its  object  the 
protection  of  the  public  health,  and  the  prevention 
of  the  adulteration  of  dairy  produce  and  fraud  in 
the  sale  thereof. 

In  Cagle  v.  State,  6  Humph.  801,  the  plaintiff  was 
convicted  of  misdemeanors  and  ordered  into  cus- 
tody of  the  sheriff  until  he  secured  the  fines  and 
costs.  He  was  held  in  custody  until  he  gave  bond 
with  surety,  with  the  condition  that  it  should  be 
void  if  he  appeared  and  paid  the  debt  and  costs,  or 
made  surrender  of  his  property,  or  took  the  benefit 
bf  the  act  passed  for  the  benefit  of  insolvent  debt- 
ors, the  benefit  of  which  act  he  took,  but  the  court 
refused  to  permit  him  to  take  the  oath  and  ren- 
dered Judgment  against  him  for  final  costs  consid- 
dering  the  deed  executed  by  him  as  fraudulent. 
It  was  held  that  the  court  had  power  to  commit 
such  person,  and  that  the  sheriff  had  a  right  to 
take  such  bond,  and  that  the  power  of  the  court 
to  so  permit  the  defendant  was  not  affected  by  the 
Tennessee  act  of  1842,  which  repealed  the  writ  of 
ca.  sa. 

So.  in  Hill  v.  State,  2  Yerg.  247,  the  defendant,! 
who  was  indebted  for  gaming,  pleaded  guilty,  was 
fined  and  adjudged  to  stand  committed  until  the 
fine  and  costs  were  paid,  or  until  he  was  otherwise 
discharged  by  due  course  of  la  w,and  appealed,  upon 
the  ground  that  the  court  could  not  make  such  an 
order.  It  was  held  that  the  court  below  had  such 
power,  and  that  no  practice  was  better  settled:  but 
that  the  defendant  in  such  a  case  stood  precisely  on 
the  same  footing  of  one  imprisoned  on  a  oa.  sa., 
and  was  entitled  to  the  benefits  of  the  insolvent 
debtor^s  act. 

And  the  provisions  of  the  Texas  Constitution, 
which  prohibit  imprisonment  for  debt,do  not  apply 
to  the  case  of  fines  imposed  for  the  violation  of  the 
laws,  and  for  the  punishment  of  crimes  and  misde- 
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not  be  two  opinions  as  to  the  intent  and  mean- 
ing, or  the  effect  upon  the  whole  enactment, 
of  Ulis  last  and  most  remarkable  provision.  It 
is  a  declaration  of  the  baldest  and  most  direct 
character  to  one  party  to  a  transaction,  whereby 
he  has  incurred  a  debt  to  the  other,  in  the  name 
of  the  state,  that,  unless  he  pays  that  debt,  he 


shall  be  arrested,  held  to  trial,  tried,  convicted, 
fined,  and  imprisoned  at  hard  labor,  and  this 
obviously  not  for  any  taint  of  criminalily  in 
the  transaction  out  of  which  the  debt  arose, 
but  purely  and  simply  for  the  nonpayment  of 
the  debt.  For  this  default,  and  until  it  is 
purged  either  by  simply  paying  the  debt  and 


meanors,  and  such  floes  are  not  debts  within  the 
meaniDflr  of  the  Constitution.  Dixon  v.  State,  2 
Tex.  481. 

In  upholding  the  constitutionality  of  the  Texas 
act  of  1886,  S  47, 1  Stat.  187.  passed  for  the  punish- 
ment of  crimes  and  misdemeanors,  the  court 
stated  that  It  could  not  have  been  the  intention  of 
the  leflrlslature  to  devrade  the  subject  of  misfor- 
tune to  the  level  of  the  criminal,  and  to  confound 
debt  and''crime,  and  that  there  was  nothing-  to  be 
found  in  the  legislature  of  the  country  to  warrant 
such  a  supposition,  but  on  the  coi^rary  they  had 
been  made  the  subject  of  distinct  and  quite  dis- 
similar provisions,  tbe  constitutional  guaranty  hav- 
ing been  given  as  a  shield  to  protect  tbe  unfortu- 
nate debtor,  the  act  of  1886  having  been  enacted  to 
punish,  and  thereby  restrain,  the  offender  against 
the  laws  of  society,  and  that  fines  and  costs  im- 
posed for  offenses  were  not  so  properly  the  princi- 
pal as  an  incident;  not  the  end,  but  a  means  of  en- 
forcing obedience  to  the  laws,  and  that  the  object 
of  the  imprisonment  authorized  by  tbe  47tb  section 
of  the  act  in  question  was  not  so  much  to  enforce 
payment  as  to  insure  punishment,  tbe  great  object 
•    and  design  of  the  penal  laws  beinflr  the  prevention 

of  crime.  Dixon  v.  State,  tupra, 
A  Again,  in  Er  parte  Rot)ertson,  27  Tex.  App.  6S8, 
^the  petitioner  applied  by  way  of  habeas  corpus  to 
be  released  from  imprisonment  for  contempt  of 
court  in  the  nonpayment  of  a  fine  imposed  for  a 
civil  contempt,  upon  tbe  ground  that  the  fine  and 
imprisonment  inflicted  were  imposed  for  the  pur- 
pose of  securing  and  enforcing  the  payment  of  a 
debt  due  to  tbe  plaintiff  in  a  sequestration  suit,  and 
therefore  in  contravention  and  violation  of  the  18th 
section  of  the  Bill  of  Rights  of  the  Ck)n8titutlon, 
art.  1,  which  declares  that  no  person  shall  ever  be 
imprisoned  for  debt;  but  the  court  held  that  such 
flne  was  not  a  debt  within  the  meaning  of  tbe  Oon- 
stitutlon. 

And  in  Graham  v.  Chicago,  M.  A  St.  P.  R.  Co.  68 
Wis.  473,  478,  it  was  stated  that  nowithatanding  tbe 
state  Constitution  abolishing  imprisonment  for 
debt,  arising  out  of  or  founded  upon  contract,  ex- 
press or  implied,  yet  the  statutes  of  that  state  bad 
always  provided  that  the  defendant  might  be  ar- 
rested and  held  to  bail  in  an  action  to  recover  a 
forfeiture  or  a  penalty. 

In  Re  MacDonald  (Wyo.)  83  Pac.  18,  30,  the  peti- 
tioner, convicted  and  fined  for  tbe  publication 
of  an  unlawful  and  malicious  libel,  contended  that 
his  imprisonment  for  nonpayment  of  tbe  flne  was 
contrary  to  art.  1,  S  6,  of  the  Wyoming  Constitu- 
tion, which  provides  no  person  shall  t)e  imprisoned 
for  debt  except  in  cases  of  fraud;  but  tbe  court 
held  that  such  imprisonment  could  not  be  consid- 
ered as  imprisonment  for  debt  within  the]  meaning 
of  the  Constitution. 
But  in  Glens  Palls  Paper  Co.  v.  White,  68  How. 
I  Pr.  172,  upon  a  motion  for  an  order  to  arrest  tbe  de- 
*  fendatit  in  an  action  to  recover  a  debt  owing  the 
plaintiff  by  tbe  association,  under  a  statute  making 
the  trustees  of  such  association  who  failed  to  file  a 
report  liable  for  the  debts  of  the  association,  the 
plaintiff  contending  that  such  debt  was  a  penalty 
inflicted  upon  tbe  defendant  by  reason  of  tbe  non- 
compliance with  the  law,  [tbe  court  held  that  the 
debt  thus  incurred  was  not  a  flne  or  penalty  within 
the  meaning  ofsubdiv.  1,  6  649,  of  the  Code  of  Civil 
Procedure,  and  therefore  denied  the  motion.  The 
court  stated  that  to  subject  a  party  to  arrest,  tbe 
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cause  of  action  must  be  a  flne  or  penalty  and  not 
somethlnR  of  a  penal  character,  the  court  not  be- 
ing disposed  to  order  the  arrest  of  a  dtisen  in  a 
doubtful  case,  or  to  strain  a  statute  in  that  direc- 
tion,—especially  for  the  sake  of  calling  a  debt  a 
penalty  in  order  to  procure  an  arrest  while  the  law 
bad  abolished  imprisonment  for  debt 

And  it  has  been  held  that  although  the  court  has 
power  to  imprison  a  party  for  dlsobeyinir  its  law- 
ful order  as  to  property  in  a  civil  case  when  having 
power  to  comply  with  the  order,  yet  the  court  has 
no  power,  upon  making  an  order  committing  the 
party,  to  impose  a  flne  or  imprisonment  as  punish- 
ment for  contempt,  neither  has  it  power  to  adjudge 
the  payment  and  Imprisonment  until  tbe  costs  and 
expenses  are  paid  in  favor  of  the  opposite  party, 
for  the  reason  that  by  so  doing  it  would  contravene 
the  provisions  of  tbe  liissourl  Constitution  prohibit- 
ing imprisonment  for  debt.  JSx  parte  Crenshaw,  80 
Mo.  447,  466. 

See  also  State  v.  Paint  Bock  Coal  &  C.  Co.  98  Tenn. 
81,  infra,  Y 11. 

'    b.  Fines  imposed  by  eUy  authority. 

With  respect  to  flnes  and  penalties  inflicted  upon 
a  defendant  for  the  violation  of  city  ordinances, 
the  courts  have  almost  unanimously  held  that  the 
imprisonment  inflicted  upon  the  defendant  is  no 
violation  of  the  constitutional  provisions. 

Where  the  execution  is  levied  against  the  body 
of  tbe  offender  for  the  violation  of  a  city  ordinance 
and  the  charter  of  the  town  gives  such  remedy,  the 
provisions  of  the  Constitution  are  not  thereby  vio- 
lated.   Brown  v.  Jerome,  100  111.  871. 

In  Hardenbrook  v.  Idgonier,  96  Ind.  70,  it  was  con- 
tended that  tbe  penalty  imposed  by  the'ordinance 
of  the  town  regulatinj^  tbe  sale  of  intoxicating  li- 
quors which  was  by  way  of  imprisonment  In  case 
of  conviction  and  failure  to  pay  the  flne  assessed, 
was  contrary  to  the  provisions  of  the  Indiana  Con- 
stitution prohibiting  imprisonment  for  debt.  Tbe 
court  held.that  a  penalty  accruing  for  a  breach  of 
an  oifdinance  of  a  municipal  corporation  was  not  a 
debt  within  the  meaning  of  tbe  section  of  the  Con- 
stitution, the  court  citing  in  support  of  its  author- 
ity, McCool  V.  State,  28  Ind.  127.  To  the  same  effect. 
Lower  v.  Wallick,  26  Ind.  68;  Turner  v.  Wilson,  49 
Ind.  681;  Mcllvain  v.  State,  Emery,  87  Ind.  602:  Flora 
V.  Sachs,  04  Ind.  167;  Lane  County  v.  Oregon,  74  U. 
S.  7  Wall.  71, 19  L.  ed.  101;  Dunlop  v.  Keith,  1  Leigh, 
490,  19  Am.  Deo.  766;  Caldwell  v.  State,  56  Ala.  188; 
Hibbard  v.  Qark,  66  N.  H.  166,  22  Am.  Rep.  443; 
Camden  v.  Allen,  26  N.  J.  L.  886. 

A  city  charter  authorizing  the  conflnement  of 
offenders  against  tbe  by-laws  and  ordinances  of 
the  city  until  tbe  flnes  and  costs  are  paid,  or  dis- 
charged by  labor,  or  otherwise,  and  making  tbe 
costs  a  part  of  the  punishment  or  penalty,  do  not 
conflict  either  with  the  provisions  of  tbe  Kentucky 
statutes  or  Code,  neither  are  they  in  conflict  with 
tbe  state  or  Federal  Constitution.  Berry  v.  Bris- 
lan,  86  Ky.  6,9,10. 

Where  in  proceedings  for  the  violation  of  a  city 
ordinance,  it  was  contended  that  tbe  petitioner 
was  entitled  to  be  discharged,  for  the  reason  that 
be  was  not  proceeded  against  in  tbe  name  of  the 
state  but  was  sued  in  the  name  of  the  city  if  a  civil 
action,  and  that  the  recovery  bad  was  for  a  debt, 
and  therefore  as  there  was  no  imprisonment  for 
debt  in  that  state  (Missouri)  be  was  illegally  held 
in  custody,  the  court  stated  that  while  there  could 
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accrued  costs  before  conviction  or  by  working 
out  double  the  debt  and  the  costs,  the  debtor 
may  be  imprisoned  for  an  indefinite  time  be- 
fore trial,  merely  and  only  because  he  does  not 
pay  the  debt  and  the  expenses  of  putting  this 
coercion  upon  him,  there  being  no  pretense 
even  of  ultimately  punishing  him  for  taking 
the  deposit,  if  the  preliminary  imprisonment 


shall  have  the  desired  efiFect  of  extorting  the- 
money  he  owes  the  depositor  out  of  him:  and 
if,  as  is  the  case  here,  the  compulsion  of  pre- 
liminary imprisonment  fails  of  its  intended 
effect,  he  may,  under  the  guise  of  punishing 
an  act  which  was  not  criminal  before  this  stat- 
ute, and  which  upon  the  statutory  definition 
does  not  necessarilv  involve  abstract  criminal- 


not  be  any  imprisonment  for  debt  in  that  state,  p/  In  Ex  partelHussellville,  96  Ala.  19,  the  charter 


yet  imprisonment  for  the  nonpayment  of  a  fine 
dulyl  imposed  was  fully  authorized,  the  constitu- 
tional provision  interpreting  itself;  and  this  was 
so  even  though  in  one  sense  it  mlsrht  be  said  that 
every  fine  imposed  for  a  violation  either  of  a  law 
of  the  state  or  an  ordinance  of  a  municipal  corpora- 
tion, either  in  criminal  prooeedinfrs  by  the  state  or 
in  a  civil  prooeedlogr  quasi  criminal.  In  the  name  of 
the  corporation,  was  a  debt  iifirainst  the  party  upon 
whom  it  was  imposed  and  who  was  adjudffed  to 
pay  it;  still  it  was  nevertheless  a  debt  for  a  fine  for 
the  nonpayment  of  which  the  party  against  whom 
it  was  adjudged  might  be  Imprisoned.  Ex  parte 
HoUwedell,  74  Mo.  305,  4O0. 

So,  in  Deadwood  v.  Allen  (a  D.)  68  N.  W.  388, 
where  the  complaint  charged  the  violation  of  a 
city  ordinance  and  defendant  contended  that  un- 
less the  action  was  criminal  the  enforcement  of 
such  ordinance  by  Imprisonment  for  the  fine  im- 
posed was  contrary  to  §  15,  art.  6,  of  the  Bill  of 
Rights,  the  court  held  that  such  conteotion  was 
not  sustainable  as  the  provisions  in  the  Bill  of 
Rights  in  question  related  only  and  expressly  *'to 
debts  arising  out  of  or  founded  upon  a  contract" 
and  therefore  such  imprisonment  was  not  contrary 
to  the  Constitution. 

In  Moaley  v.  Gallatin,  10  Lea,  494,  where  the  keep- 
ing of  gaming  tables  was  made  a  misdemeanor  by 
§  10  of  chap.  15  of  the  by-la  w8*and  ordinances  of  the 
defendant  corporation,  the  penalty  being  a  fine  of 
not  less  than  $8  oor  more  than  $60,  and  the  court  in 
its  Judgment  directed  that  if  the  fine  and  costs  be 
not  paid  or  secured  the  defendant  should  be  com- 
mitted to  the  workhouse  until  the  same  were  paid, 
and  it  was  insisted  that  the  act  was  'repugnant  to 
the  state  Constitution,  S  18,  art.  1,  which  prohibited 
Imprisonment  for  debt,  and  which  provided  that 
the  legislature  should  pass  no  law  authorizing  im- 
prisonment for  debt  in  civil  cases,— the  court  held 
that  such  provisions  in  the  Constitution  had  no  ref- 
erence to  the  enforcement  uf  the  collection  of 
fines,  penalties,  and  costs  from  the  defendants,  who 
had  been  convicted  of  misdemeanors  and  the  viola- 
tion of  the  statute  of  the  state,  or  the  ordinances 
of  a  municipal  corporation,  and  that  therefore  the 
court  had  power  to  make  such  order  against  the 
plalntlir  in  such  action. 

In  Markle  v.  Akron,  14  Ohio,  686, 691,  it  was  held 
that  an  ordinance  prohibiting  the  sale  of  intoxicat- 
ing liquors  under  a  penalty  was  constitutional,  and 
that  the  proceedings  under  such  ordioance  were 
in  the  nature  of  an  action  for  debt,  although  quasi 
criminal  in  their  nature. 
Where  Jurisdiction  was  by  the  city  charter  ex- 
/  pressly  given  to  the  mayor's  court  for  the  recov- 
ery of  fines,  forfeitures,  penalties,  debts,  and  other 
demands  recognizable  in  the  city  court,  *Mt  was 
held  that  the  exercise  of  such  Jurisdiction  was  clear 
of  all  objections  on  constitutional  grounds,  but 
where  the  by-law  of  a  city  corporation  enacted  a 
penalty  for  a  misdemeanor,  and  imposed  imprison- 
ment in  default  of  payment  on  conviction  by  the 
mayor,  it  was  held  void;  and  even  though  the  city 
charter  did  give  him  a  right  to  imprison  on  sum- 
mary conviction,  and  without  appeal  to  a  Jury,  it 
was  held  that  such  charter  would  be  so  far  uncon- 
stitutional and  void.  Barter  v.  Com.  8  Penr.  &  W. 
263. 
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of  the  municipality  gave  authority  to  the  city  offi- 
cials to  impose  bard  labor  or  Imprisonment  in  case 
of  nonpayment  of  the  fine  and  costs  on  conviction 
for  violating  the  liquor  law,  **unt11  the  fine  and 
costs  are  paid.**  It  was  held  that  the  act  did  not 
contemplate  bard  labor  or  imprisonment  as  alter- 
native punishment,  or  as  punishment  to  be  im- 
posed in  lieu  of  the  fine,  but  as  a  means  of  coerc- 
ing the  payment  of  the  fine,  and  that  while  it 
might  be  that^he  defendant  could  be  put  to  hard 
labor  at  a  reasonable  rate  of  compensation,  for  a 
sufficient  length  of  time  for  bis  earnings  to  equa( 
the  fine  and  costs,  yet,  in  so  far  as  the  provision  in 
question  undertook  to  authorize  his  imprisonment 
until  the  fine  and  costs  were  paid,  it  was  inopera> 
tive  and  void,  othewise  the  imprisonment  might 
be  for  a  period  as  indefinite  as  the  duration  of  the 
defendant's  life,  and  have  much  in  common  with 
imprisonment  for  debt,  which  was  forbidden  by 
the  organic  law,  hence  involved  the  violation  of 
the  policy  of  general  Jurisprudence. 
^  So,  in  Odell  Trustees  v.  Sohroeder,  58  111.  353,  it' 
was  held  that  a  town  officer  had  no  power  to  im-  ' 
prison,  or  take  in  custody,  one  against  whom  a  ver- 
bal order  of  commitment  for  nonpayment  of  a  fine 
had  been  made  by  a  police  Justice,  for  breach  of  a 
town  ordinance,  for  the  reason  that  the  liberty  of 
the  citizen  cannot  be  so  trifled  with,  the  Constitu- 
tion prohibiting  it,  such  Imprisonment  not  being  a 
rightful  imprisonment  through  proceedings  ap- 
pointed by  the  law. 

M  And  where  the  action  was  brought  to  recover  a 
penalty  for  the  violation  of  an  ordinance  prohibit' 
ing  the  sale  of  liquors  without  a  license,  and  Judg- 
ment was  rendered  against  defendants,  and  they 
were  committed  to  Jail  until  fine  and  costs  were 
paid,  it  was  held  upon  appeal  that  the  county  court 
erred  in  adjudging  imprisonment  against  defend- 
ant, the  action  being  in  debt  and  the  suit  a  civil  one. 
Kinmundy  v.  Mahan,  72  111.  462, 464. 

See  also.  Ex  parte  Kiburg,  10  Mo.  App.  442;  Chi- 
cago V.  Kenney,  35  III.  App.  67, 66,  supra, 

V.  Taxet  as  debts. 

In  cases  where  it  has  been  sought  to  enforce  the 
payment  of  taxes  by  attachment  and  imprisonment, 
the  question  has  been  raised  whether  such  proceed- 
ings are  unconstitutional  as  being  contrary  to  the 
provisions  of  the  state  Constitutions  prohibiting 
imprisonment  for  debt.  The  courts  have,  how- 
ever, for  the  most  part,  held  such  proceedings  reg- 
ular, holding  that  taxes  are  not  debts  within  the 
constitutional  inhibition. 

Taxes  are  not  debts  within  the  meaning  nf  the 
Constitution  of  the  United  States.  A  debt  is  a  sum 
of  money  due  by  contract,  express  or  implied.  A 
tax  is  a  charge  upon  persons  ;or  property  to  raise 
money  for  public  purposes,  and  is  not  founded 
upon  contract.  It  does  not  establish  the  relatioa 
of  debtor  and  creditor  between  the  taxpayer  and 
the  state.  It  does  not  draw  interest,  and  it  cannot 
be  pretended  that  an  act  providing  for  the  collec- 
tion of  debts  would  include,  by  force  merely  of  the 
term  **debt,**  the  collection  of  taxes  also.  Perry  v. 
Washburn,  20  Cal.  818,  350. 

So,  in  Geren  v.  Gruber,  26  La.  Ann.  604,  697,  it  was 
said  that  taxes  were  not  debts  in  the  ordinary  sense 
of  that  word,  but  were  forced  contributions  for  the- 
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ity  or  the  taint  of  moral  turpitude,  aud  which 
might  up  to  the  very  moment  of  conviction 
have  been  shorn  of  even  its  factitious  crim- 
inality by  the  payment  of  a  debt,  be  held  to 
hard  labor  until  his  services  at  the  statutory 
rate  shall  yield  the  amount  of  the  debt,  and  for 
an  equally  long  time  to  work  out  a  like  sum 
imposed  upon  him  as  an  additional  penalty  for 
his  failure  to  pay  the  debt  before  conviction. 


There  can,  in  our  opinion,  be  no  sort  of  doubt 
that  this  enactment  is  violative  of  the  consti- 
tutional provision,  and  therefore  void.  The 
trial  court  erred  in  overruling  the  demurrers- 
which  went  to  this  point,  and  the  motion  In 
arrest  of  judgment  based  upon  them.  Its 
judgment  will  be  reversed,  and  a  judgment 
will  be  here  entered  discharging  the  defendant. 
Reversed  and  rendered. 


support  of  tbe  body  politic,  and  it  was  competent 
for  the  Bovereiim  to  provide  how  these  contribu- 
tions should  be  collected,  and  to  say  whether  the 
riffht  of  preference  should  exist  and  for  what 
length  of  time.  In  that  case,  however,  the  question 
a8.to  whether  a  tax  was  a  debt  did  Jiot  arise  in  pro- 
ceedings in  which  it  was  souff-ht  to  imprison  the 
delinquent  taxpayer  for  nonpayment,  but  the  pro- 
ceedlngrs  were  such  as  that  he  sought  to  enjoin  the 
tax  collectors  from  a  sale  of  the  tax  premises. 

So,  in  Camden  v.  Allen,  26  N.  J.  L.  898,  402,  where 
an  action  of  debt  was  brought  for  the  recovery  of 
taxes  assessed  by  the  city  authorities,  it  was  held 
that  a  tax  was  not  a  debt,  neither  was  it  in  the  na- 
ture of  a  debt,  but  was  an  impost  levied  by  author- 
ity of  the  government  upon  its  citizens  or  subjects 
for  the  support  of  the  state,  and  that  the  remedies 
for  its  recovery  were  more  stringent  than  that 
which  the  action  of  debt  would  afford,  particularly 
in  the  coercive  power  in  imprisonment. 

Again,  in  State.  Linn,  v.  O'Neil,  55  N.  J.  L.  68,  it 
was  said  that  taxes  were  not  debta  in  the  ordinary 
acceptation  of  the  term,  and  that  therefore  statu- 
tory measures  might  be  resorted  to  for  their  collec- 
tion. The  Revised  Statutes  of  this  state,  p.  1143, 
§  18,  give  power  to  arrest  the  body  of  the  delinquent 
taxpayer  where  no  goods,  etc.,  of  his  are  found 
wherewith  to  satisfy  the  demand. 

And  in  Charleston  v.  Oliver,  16  S.  C.  47,  52,  the 
question  arose  whether  a  license  tax  was  a  debt  in 
the  sense  of  the  word  as  used  in  the  clause  of  the 
state  Constitution  which  abolished  imprisonment 
for  debt,  except  in  cases  of  fraud.  The  court  held 
that  it  was  not,  stating  that  there  was  not  any 
doubt  but  that  the  f  ramers  of  the  Constitution,  and 
the  people  who  adopted  it,  designeditoiuse  the  word 
*'debt'*  in  the  clause  under  consideration  in  its  ordi- 
nary sense,  and  did  not  intend  that  it  should  be 
held  to  embrace  taxes  levied  for  the  support  of  the 
government,  or  any  of  its  agencies;  the  manifest 
object  was  to  deprive  the  citizen  of  the  power  to 
have  his  fellow  citizen  imprisoned  for  nonpayment 
of  his  debt,  which  power  in  the  hands  of  private  in- 
dividuals had  long  been  a  subject  of  discussion,  and 
had  been  previously  circumscribed  by  enactment 
by  the  legislature  of  the  insolvent  debtors'  and 
prison  bound  acts,  which  had  no  application  to 
taxes,  and  the  object  of  the  clause  in  question  un- 
doubtedly was  still  further  to  limit  this  power  by 
confining  it  to  cases  of  fraud.  / 

In  Webster  v.  Seymour,  8  Vt.  135,  140,  the  court 
stated  that  in  the  most  extensive  sense  of  the  term 
**debt,"  everything  was  a  debt  which  was  of  abso- 
lute obligation,  but  in  Its  more  limited  sense  it  im- 
ports only  a  particular  kind  of  duty,  and  In  that 
sense  was  substantially  synonymous  with  contract; 
that  in  that  sense  It  was  more  generally  used  in 
statutes  relating  to  the  executions  of  process,  and 
especially  in  those  which  were  intended  to  mitigate 
the  rigor  of  the  common  law;  and  to  create  certain 
privileges  and  exemptions  in  behalf  of  a  debtor; 
that  it  was  a  distinctive  term  and  had  reference  in 
such  cases  to  a  distinction  between  different  classes 
of  debtors  while  founded  in  the  nature  of  things, 
and  which  had  an  important  bearing  uponstatutory 
provisions  of  that  character,  and  that  the  common 


citizen  of  that  state,  who  was  liable  to  taxation  by 
reason  of  his  property,  did  not  acquire  an  exemp- 
tion from  taxation  or  from  arrest  for  nonpayment 
of  the  taxes  by  enlisting  in  tbe  United  States  army. 

In  Com.  V.  Byrne,  20  Gratt.  165. 184,  the  petitioner 
sought  to  be  released  from  imprisonment  for  the 
nonpayment  of  a  tax.  upon  the  ground,  inter  alia^. 
that  the  law  authorizing  an  arrest  and  imprison- 
ment in  such  oases  was  unconstitutional  and  void 
by  virtue  of  article  5  of  the  Amendments  to  the 
Constitution  of  the  United  States,  which  declarea- 
that  no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law,  and  also  con- 
trary to  that  part  of  clause  10  of  the  Bill  of  Rights, 
art.  1  of  tbe  Constitution  of  Virginia,  which  declarea 
that  no  man  shall  be  deprived  of  his  liberty  except 
by  the  law  of  the  land,  or  the  Judgment  of  his 
peers.  The  court  held  that  such  bill  was  not  con- 
trary to  either  Constitutions  and  that  the  payment 
of  such  taxes  could  be  compelled  by  imprisonment 
when  no  personal  property  was  found,  the  5th 
article  of  the  Amendment  of  the  United  States  Con- 
stitution being  a  limitation  of  the  power  of  the 
national  government  inapplicable  to  state  legisla- 
tion. 

So,  in  Appleton  v.  Hopkins,  5  Gray,  580,  632,  the 
question  was  whether  the  laws  authorizing  the  ar- 
rest of  a  party  on  a  warrant  in  distress  for  the  non- 
payment of  a  tax  assessed  pursuant  to  the  laws  of 
the  commonwealth,  had  been  repealed  by  the  Stat- 
ute of  1855,  chap.  444,  abolishing  imprisonment  for 
debt  and  punishing  fraudulent  debtors.  The  court 
held  that  such  statute  had  no  application  to  the 
case  of  Imprisonment  for  the  nonpayment  of  taxes, 
even  though  the  language  of  the  statute  *Mmpris* 
onment  for  debt  is  hereby  forever  abolished  in 
Massachusetts"  was  pointed  and  emphatic. 

In  Appleton  v.  Hopkins,  supra,  it  Is  said  that  in 
a  certain  large  and  general  sense  taxes  may  be  said 
to  be  debts  due  to  the  commonwealth,  the  county, 
town,  and  parish  respectively,  but  in  the  mode  of 
collection  and  enforcement  they  have  always  been 
regarded  as  distinct.  The  special  provisioos  by 
statute  for  their  allowanoe  implies  that  they  would 
not  in  the  view  of  the  legislature  be  included  under 
a  general  provision  of  law  respecting  debts. 

But  in  Cooper  v.  Savannah,  4  Ga.  68,  a  tax  had 
been  imposed  by  the  city  ordinance  upon  free  per- 
sons of  color,  and  in  case  of  nonpayment  the  act 
provided  that  such  persons  should  be  arrested  and- 
committed  to  the  common  Jail,  and  there  confined 
until  the  same  was  paid.  It  was  held  that  such  im- 
prisonment was  illegal  by  the  laws  of  the  state,  and 
therefore  void. 

Again,  road  assessments  or  levies  are  not  debts 
within  the  meaning  of  the  constitutional  provision 
abolishing  imprisonment  for  debt.  Re  Dassler,  35 
Kan.  678,  684. 

VI.  Costa  as  dehU. 

With  respect  to  the  constitutionality  of  the  im- 
prisonment of  a  debtor.for  the  nonpayment  of  the 
costs  in  an  action,  the  question  would  seem  largely 
to  depend  upon  the  question  whether  such  action 
is  civil  or  criminal  in  its  nature,  and  also  upon  the 
question  whether  the  action,  if  civil,  arises  from 


use  of  the  term,  in  similar  statutes,  required  that  it  contract,  express  or  implied,  or  from  a  tort  com- 
ahould  be  taken  in  its  limited  sense,  and  therefore  a  |  mitted  by  the  defendant.  The  courts  hold  oases  of 
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STATE  of  Tennessee,  Appt, 

V. 

Sallie  YARDLEY. 
(96  Tenn.  640.) 

1.  The  mibject  of  Laws  1896»  chap.  67» 

proyldinff  for  the  protection  of  hotel,  inn,  and 


iKMurdlnff-house  keepers.  Is  sufficiently  embraced 
In  the  title  '*  An  Act  to  Protect  Hotel,  Inn,  ood 
Boarding-House  Keepers,*^  althougrh  the  means 
or  instrumentalities  for  such  protection  are  not 
redted  therein. 

8.  Aeto  1896,  chap.  67,  entitted  ''An  Aet 
to  Pr«ytect  Hotel,  Inn,  and  Boardlne- 
Honae  Keepers,**  is  not  unconstitutional  on 


'Contract,  that  such  costs  form  part  of,  and  become 
incident  to,  the  debt  In  other  cases  they  are  not 
so  unanimous,  the  weiirht  of  authority  being  in  fa- 
vor of  holding  that.  In  oases  of  torts  or  in  criminal 
cases,  they  are  not  debts  within  the  meaning  of  the 
state  Ck>nstitutions. 

a.  Debts  in  dvU  actions. 

There  is  no  law  which  authorizes  the  imprison- 
ment of  a  defendant  for  the  nonpayment  of  costs, 
except  where  the  Judgment  is  also  for  fine  or  im- 
prisonment. The  authority  to  imprison  in  such 
cases  must  be  expressly  conferred  by  statute  and 
will  never  be  Inferred.  State  v.  Jackson,  46  Ark. 
137. 

Where  the  defendant  was  adjudged  to  pay  the 
-costs  occasioned  by  his  removal  from  the  office  of 
constable,  and  the  court  refused  to  order  him  to  be 
confined  in  the  county  Jail  for  nonpayment  thereof, 
and  there  was  also  a  motion  to  tax  a  fee  for  the  pros- 
ecuting attorney,  upon  which  the  state  appealed,  it 
was  held  that  the  costs  in  such  proceedings  constL 
tuted  a  mere  debt  to  the  officers  of  the  court  for 
which  the  defendant  became  liable  upon  his  remov- 
al, but  that  he  could  not  be  made  to  work  out  such 
costs,  the  only  remedy  being  by  execution,  impris- 
onment for  debt  being  abolished.   Ibid. 

The  nonpayment  of  costs  by  a  guardian  ad  litem 
does  not  constitute  a  tort  or  a  fine  within  the  mean- 
ing of  I  16  of  the  Constitution  of  North  Dakota, 
and  hence  the  omission  to  pay,  not  being  a  con- 
tempt of  court,  will  not  authorize  a  court  to  arrest 
and  Incarcerate  the  guardian  on  nonpayment  of 
any  civil  process  whatsoever.  Granholm  v.  Swei- 
gle,  8  N.  D.  47fl. 

And  it  has  been  held  that  although  a  court  may 
suspend  Judgment  upon  the  understanding  that  a 
defendant  will  compensate  an  injured  party  by 
payment. of  money,  it  adds  no  force  to  such  a  con- 
dition to  make  it  a  matter  of  record.  The  collec- 
tion of  such  damages  cannot  be  enforced  by  im- 
prisonment without  coming  in  conflict  with  the 
constitutional  inhibition  against  imprisonment  for 
debt;  but  when  a  Judgment  has  been  suspended  on 
the  agreement  of  the  defendant  to  pay  the  costs, 
and  the  costs  have  not  been  paid,  the  judgment 
may  be  enforced  for  such  failure.  State  v.  Whitt, 
117  N.  C.  804,  808.  State  v.  Crook,  115  N.  C.  760,  20  L- 
r!  a.  260,  to  the  same  effect. 

In  Meace  v.  Crump,  12  W.  N.  C.  584,  in  an  action 
of  trespass  after  Judgment  and  taxation  of  costst 
a  ca.  sa.  was  issued  to  enforce  their  payment.  The 
court  held  the  Judgment  for  costs  was  a  debt,  al- 
though It  arose  out  of  a  tort,  and  therefore  made  the 
rule  to  set  aside  the  ca.  sa.  absolute. 

In  Lang  v.  Finch,  166  Pa.  256,  a  capias  ad  satisfaci- 
endum for  the  costs  was  issued  and  executed  in  an 
amicable  action  of  ejectment,  and  thereupon  the 
court  quashed  the  writ  and  discharged  the  defend- 
ant from  custody,  and  the  plaintiff  then  entered  a 
rule  for  leave  to  Issue  an  alias  ca.  sa.  for  costs. 
The  sole  question'  was  whether  the  defendant  was 
liable  to  arrest  and  imprisonment  for  the  costs  in 
question,  and  the  court  stated  that  the  plaintiff's 
right  of  action,  as  well  as  the  remedy  of  which  he 
availed  himself,  sprang,  not  from  a  tort,  but  solely 
from  a  breach  of  contract,  and  hence  the  defend- 
84  L.  R.  A. 


ant  was  within  the  protection  of  the  act  of  July  12, 
1842,  abolishing  imprisonment  for  debt,  the  Judg- 
ment oontainlng  no  element  of  damages  in  the 
nature  of  mesne  profits;  and  that,  so  far  as  the 
costs  of  suit  might  be  regarded  as  a  spedee  of  dam- 
ages, they  were  in  that  case  merely  a  debt,  arising, 
not  from  tort,  but  from  a  breach  of  contract.  The 
court  therefore  affirmed  the  rule  discharging  the 
writ. 

In  Selden  v.  Cozad,  2  Pa.  Dlst.  B.  664,  the  defend- 
ant imprisoned  for  costs  in  an  action  of  ejectment 
claimed  his  discharge  under  §  1  of  the  Pennsylva- 
nia act  of  July  12, 1842  (Pamph.  Laws,  889,  Purd.  741, 
pi.  21),  which  provides  that  no  person  shall  be  ar- 
rested or  imprisoned  on  any  civil  process  issued 
out  of  any  court  in  this  commonwealth,  in  any  suit 
or  proceeding  issued  for  the  recovery  of  money 
due  upon  any  contract  or  decree  founded  upon 
contract,  or  due  upon  any  contract  express  or  im- 
plied, or  for  the  recovery  of  any  damage  for  the 
nonperformance  of  any  contract,  excepting,  etc., 
and  the  question  turned  upon  the  point  whether 
the  defendant's  obligation  to  pay  the  costs  for 
which  the  Judgment  was  recovered  against  him 
arose  from  contract  or  otherwise.  The  court 
stated  that  if  it  did  arise  from  contract  it  was 
within  the  purview  of  the  act,  otherwise  it  was  not, 
and  held  that  the  defendant  was  not  entitled  to  his 
discharge  under  such  act,  his  obligation  to  pay 
costs  not  arising  from  a  contract,  no  promise,  ex- 
press or  implied  being  imputed  to  him  with  respect 
to  the  land,  the  damages,  or  the  plalntifTs  costs  In 
such  an  action,  the  court  pointing  out  the  differ- 
ence between  a  plaintiff  and  a  defendant  in  such 
cases,  the  plaintiff  being  the  actor  and  consenting 
to  do  what  the  law  makes  it  his  duty  to  do  even  in 
the  event  of  defeat,  the  Judgment  against  such  a 
plaintiff  for  costs  being  founded  on  contract. 

See  also  Pierce's  Appeal,  108  Pa.  27.  <ii/ra,  vni.  a. 

So,  In  .Thompson  v.  Berry,  5  R.  I.  OS,  108,  it  was 
held  that  costs  adjudged  against  a  plaintiff  in  an 
action  of  trespass  and  ejectment  were  included  in 
the  term  *'debt,"  and  that  the  Rhode  Island  statute 
ought  to  receive  a  liberal  Interpretation  to  carry 
out  its  purposes,  the  court  stating  that  there  was 
no  ground  for  disti action  between  a  Judgment  for 
costs  and  for  a  pre-existing  debt  or  damages,  the 
Judgment  being  one  equally  for  money  which  it 
required  the  same  means  to  pay. 

The  same  was  said  in  Thayer's  PetiUon,  11  R.  I. 
160,  where  the  petitioner  sought  to  be  discharged 
from  imprisonment  on  an  execution  for  costs 
awarded  against  her  In  an  action  for  trover. 

See  also  Jackson  v.  Boyd,  53  Iowa,  636, 680;  Ex 
varie  Oenshaw,  80  Mo.  447,  456.  mpra,  IV.  a. 

b.  Not  debts  in  civil  actions. 
In  cases  where  the  action,  though  civil  in  its  na- 
ture, is  for  a  tort  or  other  wrong  committed  by  the 
defendant,  the  imprisonment  of  the  defendant  for 
nonpayment  of  the  costs  has  been  held  not  to  be  im- 
prisonment for  debt,  the  action  being  for  such  tort, 
ex  delicto  In  its  character  and  not  ftc contractu,  such 
costs  notarising  from  or  out  of  any  contract. 

Where  the  action  was  for  unlawful  detainer,  and 
such  action  was  made  tortious  by  express  statutes, 
it  was  held  that  the  plaintiff  was  not  Imprisoned  for 
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the  ground  that  the  title  embraoee  more  than 
one  subject. 

.8.  More  thaa  one  subject  la  not  em- 
braoed»  Id  violation  of  the  Constitution,  in 
Acts  189K,  chap.  07,  proriding  that  specified  fraud- 
ulent acts  to  the  prejudioe  of  hotel,  inn,  and 
boardingr-bouse  keepers  shall  be  misdemeanors 
which  shall  constitute  prima  fade  evidenoe  in  a 
prosecution  for  such  acts,  and  authorizing  the 
sale  of  baggage  left  by  defaulting  patrons. 

4*  A  statute  whleb  does  n<it  ezproMlgr 


repeal*  reTive*  or  amend  any  Ibrmer 
law»  but  eUtes  that ''  all  laws  and  parts  of  laws 
in  conflict^*  t^eFewlth  are  repealed,  is  not  within 
the  provisions  of  Const,  art.  8,  §  17,  requiring  all 
acts  which  repeal,  revive,  or  amend  former  laws 
to  recite  the  title  or  substance  of  the  law  re> 
pealed,  revived,  or  amended. 
6.  The  prohibition  a^^ainet  aajr.law  au- 
thorlnnir  imprisonment  Iter  debt»  in 
Const,  art.  1, 1  IB,  is  not  violated  by  Laws  1806, 
chap.  07,  providing  that  any  person  who  fraud- 


debt  arising  out  of  or  founded  on  contract,  express 
or  implied,  within  the  meaning  of  §  10,  art.  1,  of  the 
Constitution  of  Wisconsin,  where  the  execution 
was  issued  against  him  for  nonpayment  of  costs- 
Toal  V.  Clapp,  64  Wis.  228,  227. 

By  Mass.  Oen.  Stat.  chap.  124,  §  5,  it  is  provided 
that  no  person  shall  be  arrested  on  execution  is- 
sued for  debt  or  damages  in  a  civil  action,  except 
in  actions  of  tort,  unless  the  Judgment  creditor,  or 
-some  person  in  his  behalf,  after  execution  is  Issued 
amounting  to  S20,  exclusive  of  all  costs,  shall  make 
an  affidavit  as  therein  provided.  In  Hildreth  v. 
Brigham,  12  Allen,  71,  it  was  held  that  under  this 

•  section  of  the  act,  where  Judgment  in  foreclosure 
had  been  rendered  against  defendant  for  recovery 

•  of  the  property  and  costs  upon  which  an  execution 
had  issued,  the  defendant  was  liable  to  be  arrested 
for  the  costs,  and  that  no  affidavit  was  necessary 
under  the  statute,  the  action  being  really  brought 
to  recover  for  an  injury  to  property  by  reason  of 
its  wrongful  detention,  and  therefore  strongly  an- 

•  alogous  to  an  action  in  tort. 

Where  the  action  was  originally  brought  to  re- 
cover damages  for  malpractice  as  a  physician,  and 
the  defendant  was  charged  with  fraud  in  disposing 
of  his  property  in  order  to  avoid  payment  of  the 
Judgment,  the  costs  were  said  to  be  merely  Incident 
to  the  debt,  and  fraud  being  proved  the  imprison- 
ment was  held  legal,  Nev.  Const,  art.  1,  §  14,  not  pro- 
hibiting imprisonment  in  cases  of  a  disposition  of 
property  with  intent  to  defraud  creditors,  especlal- 
■  ly  where  the  action  is  in  tort.  Ex  parte  Bergman, 
18  Nev.  831. 

In  the  above  case  the  court  stated  that  in  cases  of 
thai  nature  costs  were  but  an  incident  of  the  debt 
and  were  necessarily  incurred  in  order  to  procure 
the  enforcement  of  the  Judgment,  and  the  impris- 
onment of  the  petitioner  was  for  the  fraud  prac- 
tised in  attempting  to  evade  the  payment  of  any 
Judgment  obtained  against  him,  and  this  imprison- 
ment, while  in  the  nature  of  a  punishment,  was  a 
coercive  means,  given  by  the  statute  and  sanc- 
tioned by  the  Constitution,  to  enforce  the  collec- 
tion of  the  Judgment,  and,  in  all  cases  of  such  a 
character,  was  considered  an  element  of  remedial 
justice,  and  it  must  therefore  necessarily  follow 
that  imprisonment  was  authorized  for  the  costs 
which  were  incurred  in  using  such  coercive  means 
to  enforce  the  collection  of  the  Judgment,  as  well 
as  for  the  amount  of  the  principal  debt  or  demand. 

In  Parker  v.  Spear,  82  How.  Pr.  804, 808,  the  court, 
under  9  66  of  the  New  York  Code,  allowed  the  ar- 
rest of  the  unsuccessful  party  In  a  suit  for  the 
costs  incurred  by  the  defendant's  attorney,  but  the 
court  severely  criticised  the  section  of  the  Code 
which  permitted  an  arrest  in  such  cases. 

A  breach  of  trust  is  within  the  exceptions  men- 
tioned in  the  Pennsylvania  act  abolishing  impris- 
onment for  debt,  and  therefore  an  attachment  for 
costs  may  be  issued  in  such  a  case  even  though  the 
nature  of  the  suit  be  ex  contmctu.  Church's  Ap- 
peal, 103  Pa.  268. 

So.  where  the  decree  of  a  court  found  that  the  ap- 
pellant had  been  unfaithful  in  the  discharge  of  his 
duties  under  a  letter  of  attorney,  and  that  he  had 
mismanaged  and  wasted  the  estate  committed  to 
his  trust  and  applied!  the  moneys  4o  his  own  use,  a 


breach  of  trust  being  thereby  committed,  it  was 
held  that  the  case  was  exempt  from  the  operation 
of  the  Pennsylvania  act  abolishing  imprisonment 
for  debt,  and  that  therefore  an  attachment  might 
issue  for  the  costs.  Wilson  v.  Wilson,  142  Pa.  247. 
See  also  Berry  v.  Brlshin.  86  Ky.  5, 0, 10.  iupra,  IV. 

c  Debts  in  criminal  actions. 

In  some  cases  the  courts  have  looked  upon  the 
costs,  even  in  criminal  causes,  as  debts  for  the  non- 
payment of  which  the  defendant  could  not  be  im- 
prisoned. 

Where  a  defendant  had  been  convicted  of  lar- 
ceny, and  was  sentenced  to  work  on  the  streets  and 
to  pay  costs,  and  in  default  of  the  payment  of  such 
costs  was  condemned  to  an  additional  period,  the 
court  held  that  such  costs  were  merely  a  debt, 
whether  in  criminal  or  civil  cases,  a  result  from  the 
operation  of  the  law  condemning  the  party  cast  to 
pay  the  costs  of  the  proceedings,  and  that  therefore 
such  part  of  the  sentence  as  Imposed  the  additional 
penalty  was  unconstitutional.  State  v.  Brannon, 
84  La.  Ann.  042, 946. 

In  Re  Mitchell,  80  Fed.  Rep.  886,  the  petitioner 
was  convicted  of  a  misdemeanor,  and  was  ordered 
to  pay  a  fine,  or  to  stand  committed  to  Jail  until 
the  fine  and  costs  were  paid;  and  with  respect  to 
the  costs,  the  court  held  that  the  costs  were  part  of 
the  punishment  for  disobeying  the  laws  of  the 
state,  imposed  by  statute,  and  the  officers  of  the 
court  claimed  them,  not  in  their  Individual  capacity 
or  name,  but  as  officers  of  the  state  and  in  the  state 
name,  and  that  if  such  costs  were  due  to  the  officers 
personally,  they  could  sue  'petitioner  for  them  in 
their  own  name,  but  after  recovery  he  could  not 
be  imprisoned  for  nonpayment  of  the  Judgment,  as 
the  Virginia  laws  forbid  all  imprisonment  of  debt 
except  under  peculiar  circumstances:  the  court 
therefore  held  that  the  petitioner  who  had  dis- 
charged the  fines  was  entitled  to  be  liberated  from 
arrest  In  respect  to  costs. 

The  costs  which  the  defendant  in  a  criminal  case 
is  adjudged  to  pay,  belong  to  individuals,  and  they 
are  matter  of  private  right.  The  cents  in  a  crimi- 
nal case  are  a  matter  of  mere  indebtedness,  for 
which.  In  the  absence  of  fraud,  a  defendant  cannot, 
in  view  of  his  constitutional  immunity,  he  ordered 
to  be  imprisoned.  Thompson  v.  State,  10  Ind.  610. 
State  V.  Farley,  8  Blackf .  229,  to  the  same  effect. 

Where  the  plaintiff  had  been  sentenced  to  im- 
prisonment in  the  county  Jail  for  the  term  of  a  year, 
and  was  also  to  stand  committed  until  the  costs  of 
the  prosecution  were  paid  or  replevied,  the  court 
stated  there  was  error  in  ordering  the  defendant  to 
stand  committed  until  the  costs  were  paid,  al- 
though the  order  was  made  pursuant  to  i  128  of  the 
Indiana  Revised  Statutes  of  1862,  such  provision 
being  In  conflict  with  the  Constitution  of  that  state, 
which  provides,  art.  1,  i  22,  there  shall  be  no  im- 
prisonment for  debt,  except  in  cases  of  fraud. 
Thompson  v.  State,  supra. 

Yet  in  a  later  case  in  that  state  the  court  stated 
that  in  criminal  prosecutions  fines  were  assessed 
against  the  parties  convicted  as  a  punishment  for 
their  criminal  acts,  and  they  were  also  taxed  with 
the  costs  of  prosecution,l-the  costs  were  but  an  in- 
42 
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ulentky  obtains  aocommodatiODS  at  an  Inn,  hotel, 
or  tXMirdlnff  bouse,  or  fraudulently  removes  his 
bairgage  or  other  property,  shall  be  adjudired 
^niJty  of  a  misdemeanor  and  punished  accord- 
ingly. 

6.  The  providon  tli»t  proof  of  eeriain 
things  emunersied  shall  be  prima 
Ikele  erideiiee  of  fraudulent  intent  in  pro- 
curing accommodations  at  a  hotel,  inn,  or  board- 


ing  house,  which  is  made  a  misdemeanor  by 
Laws  I806t,  chap.  87,  does  not  violate  Const,  art.  1,. 
M  6.  8,  9,  guaranteeing  the  right  of  trial  by  an 
impartial  jury. 

(November  9, 1806t) 

APPEAL  by  the  Slate  from  a  judgment  of 
the  Crimmal    Court   for    Kdox   County 


cident  of  the  fine  assessed  resulting  from  the  same  I 
act,  and,  although  they  were  due  to  the  officers  of 
the  court  and  witnesses  for  services  rendered,  they 
were  adjudged  against  the  defendant  because  of 
his  criminal  act.  and  might  be  fairly  regarded  as 
part  of  the  punishment  The  fine  when  assessed 
became  a  fixed  liability  to  pay  the  state  a  definite 
amount  of  money.  The  costs  were  taxed  and  were 
due  to  the  officers  and  witnesses,  and  were  not  a 
debt  within  the  meaning  of  the  section  of  the  Indi- 
ana Constitution,  neither  was  the  fine  a  debt,  and 
the  fact  that  the  one  was  payable  to  the  state  and 
the  other  to  individuals  furnished  no  ground  for 
distinction,  neither  being  a  debt  within  the  mean- 
ing of  the  constitutional  provisions.  McCool  v. 
State.  28  Ind.  127, 131. 

This  case  expressly  overruled  the  prior  case  of 
Thompson  v.  State,  sujrrc^  and  also  by  Inference 
the  still  earlier  case  of  State  v.  Farley,  supra,  as 
that  case  was  relied  upon  in  the  case  of  Thompson 
V.  State. 

In  State  v.  Kenny,  1  Ball.  L.  875,  although  the 
question  did  not  turn  upon  the  right  or  the  con- 
stitutionality of  Imprisonment  for  debt,  yet  the 
court  stated  that  the  costs  of  a  criminal  prosecu- 
tion constituted  a  mere  debt  to  the  court  officers 
for  which  the  defendant  became  liable  on  convic- 
tion, and  although  made  no  part  of  the  sentence 
that  he  should  be  committed  until  they  were  paid, 
yet  he  was  entitled  to  the  benefit  of  the  insolvent 
debtor's  act  and  prison  bound  act  if  unable  to  pay 
them. 

d.  I^ot  debts  in  criminal  (letions. 

The  Revised  Code  of  Alabama,  i  8750,  directs  that 
**wbere  a  fine  is  assessed  the  court  may  allow  the 
defendant  to  confess  judgment  with  good  and  suffi- 
cient sureties  for  the  fine  and  costs,"  but  under 
S  3760,  *Mf  the  fine  and  costs  are  not  paid,  or  a  Judg- 
ment confessed  according  to  the  provisions  of  the 
preceding  section,  the  defendant  must  either  be  im- 
prisoned in  the  county  Jail,  or,  at  the  discretion  of 
the  court,  sentenced  to  hard  labor  for  the  county." 

In  a  case  involving  the  construction  of  these  sec- 
tions where  the  fine  was  paid  and  the  costs  were  not 
paid,  and  no  Judgment  was  confessed  and  security 
given  for  the  same,  and  the  defendant  was  con- 
demned to  bard  labor  for  the  county  until  the  costs 
were  paid,  it  was  held  that  the  Judgment  was  not 
equivalent  to  a  sentence  of  imprisonment  until  the 
costs  were  paid,  and  it  did  not  therefore  violate  the 
section  of  the  state  Constitution  declaring  that  no 
person  shall  be  imprisoned  for  debt.  The  court 
stated  that  the  question  how  the  pajrment  of  the 
costs  should  be  enforced  in  criminal  cases,  was  for 
the  general  assembly  to  determine,  and  for  the 
courts  to  carry  into  effect,  its  opinion  being  that  a 
party  could  not  be  imprisoned  to  enforce  the  pay- 
ment of  costs  In  such  a  case,  for  the  reason  that 
costs  were  not  strictly  a  part  of  the  punishment, 
but  only  a  debt  the  collection  of  which  might  be 
enforced  by  execution  as  any  other  debt,  but  if  the 
costs  were  not  paid  or  secured  as  allowed  by  law.  it 
knew  of  no  restraint  on  the  legislature  which  for- 
bade the  state  to  impose  a  certain  amount  of  work 
for  the  county  on  the  defendant  as  a  mode  of  se- 
curing the  payment  of  the  costs  in  a  criminal  case. 
Nelson  v.  State,  46  Ala.  186, 189, 190. 

And  the  same  conclusion  was  arrived  at  by  the 
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court  in  a  later  case  directed  under  the  same  section 
of  the  statute,  the  court  holding  that  in  such  a  case, 
which  was  criminal  in  its  nature,  the  costs  were  not 
a  debt  any  more  than  a  fine,  and  that  therefore  the 
section  in  question  was  not  violated.  Morgan  v. 
State.  47  Ala.  84, 38. 

It  is  competent  for  the  legislature  to  declare  that 
the  payment  of  costs  that  may  accrue  to  the  officers 
in  the  prosecution  and  conviction  of  an  offender- 
shall  constitute  a  part  of  the  punishment,  and  no 
provisions  of  the  Alabama  Constitution  forbid  this. 
And  the  fact  that  the  costs  when  collected  go  to  the 
officers  of  the  court,  and  not  to  the  state  or  county, 
exerts  no  decisive  influence  on  the  question.  And 
on  conviction  for  malicious  mischief  under 
M  8783-8738,  of  the  Revised  Code,  the  fine  goes  to  the 
party  injured  when  private  property  is  the  subject 
of  the  mischief;  yet  it  cannot  be  contended  that 
such  fines  are  not  punishments  for  the  public  of- 
fense, and  the  fact  that  the  nonpayment  of  costs  in 
such  a  case  goes  to  increase  the  punishments,  does 
not  confiiot  with  any  constitutional  provision, 
therefore  the  provisions  of  the  Constitution  which 
prohibit  imprisonment  for  debt  do  not  apply  to- 
such  costs.    Caldwell  v.  State,  65  Ala.  133. 

The  imprisonment  of  one  convicted  of  crime  for 
the  satisfaction  of  costs  incurred  by  the  state  in  his 
prosecution,  or  to  which  the  state,  if  it  were  liable 
for  costs,  should  be  subjected,  is  not  an  infringe- 
ment of  that  provision  of  the  Constitution  which 
provides  that  '*no  person  shall  be  imprisoned  for 
debt."    Bailey  v.  State,  87  Ala.  44,  45. 

In  Bailey  v.  State,  supra,  the  defendant  had  been 
convicted  of  larceny,  and  was  sentenced  to  perform 
hard  labor  for  the  county,  for  a  certain  period  of 
time,  to  satisfy  certain  costs  incurred  in  the  prose- 
cution, and  taxed  as  fees  in  favor  of  the  solicitor, 
clerk  of  the  court,  sheriff,  and  certain  state  wit- 
nesses, the  sentence  being  in  accordance  with  the 
rules  prescribed  by  6  4604  of  the  Code  of  that  state, 
which  provides  for  the  sentence  of  convicts  to  ad- 
ditional hard  labor  imposed  for  costs,  if  not  pres- 
ently paid,  or  if  Judgment  is  not  confessed  there- 
for, as  provided  by  law.  And  while  the  defendant 
did  not  deny  the  authority  of  the  decisions  which 
made  the  Imprisonment  in  such  a  case  no  infringe- 
ment of  the  constitutional  provision  against  im- 
prisonment for  debt,  it  was  contended  that,  inas- 
much as  he  was  sentenced  to  hard  labor  under  the 
provisions  of  the  Alabama  act  of  February  18. 1887, 
relating  to  the  working  of  male  convicts  sentenced 
to  hard  labor  for  the  county,  upon  the  public  roads 
thereof,  the  fees  were  no  longer  due  to  the  officers 
and  witnesses,  and  there  was  no  authority  for  the 
enforcement  of  their  collection  by  hard  labor,  and 
the  court  held  that  the  act  of  1887  authorized  the 
imposition  of  additional  hard  labor  to  pay  the  fine 
and  costs,  in  conformity  with  the  provisions  of  the 
general  law  as  contained  in  SS  4508, 4504,  of  the  Code, 
and  that  the  objections  taken  to  its  constitutional- 
ity were  without  any  force. 

Under  the  Illinois  statute,  which  provides  that 
when  a  fine  is  inflicted,  the  court  may  order  as  a 
part  of  the  Judgment  that  the  offender  be  commit- 
ted to  Jail,  there  to  remain  until  the  flne  and  costs 
are  fully  paid  or  he  is  discharged  according  to  law, 
the  court  held  that  the  liability  of  the  party  con- 
victed to  pay  the  costs  in  a  criminal  proceeding  did 
not  arise  out  of  an  implied  contract,  the  costs  being 
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quashing  an  indictment  against  defendant  for 
violation  of  tbe  statute  against  procuring  ac- 
commodations as  a  boarder  and  then  remov- 
ing bftggage  from  the  boarding  house  without 
the  consent  of  tiie  proprietor  or  payment  of 
the  board  bill.    Eeversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  W.  Piekle*  Attorney  General, 


£•  F.  Mynattf  and  Ch*alton  Green*  for 

appellant: 

Jiakine  out  a  prima  facie  case  does  not 
change  the  burden  of  proof. 

Qnn.y,  Williams^  6  Gray,  1. 

On  a  charge  of  muider.  malice  is  presumed 
from  the  fact  of  the  killing,  unaccompanied 
with  circumstances  of  extenuation;  and  the 


fixed  by  tbe  statute,  and  were  creatures  of  the  law 
incident  to  tbe  prosecution  of  the  proceeding,  and 
growlnor  out  of  it,  therefore  foUowiner  the  Judir- 
ment  and  a  part  of  it,  and  such  costs  were  not 
therefore  a  debt  within  the  meanlnflrof  tbe  prohibi- 
tion of  tbe  (Constitution.  Kennedy  v.  People,  12K 
III.  649,  652. 

Section  4fi00  of  the  Iowa  Code  provides,  in  case 
of  fine,  for  imprisonment  until  the  fine  shall  be 
satisfied,  and  6  44)11  provides  when  any  person  con- 
victed of  a  criminal  offense  is  sentenced  to  pay  the 
fine  and  costs  only,  and  stand  committed  until  sen- 
tence be  pronounced,  if  the  sentence  be  not  com- 
plied with  by  payment  of  the  sum  due  within  thirty 
days  next  followinir,  the  sheriff  may  liberate  him 
from  imprisonment  if  committed  for  no  other 
cause,  and  also  if  he  is  unable  to  pay  such  fine  and 
costs. 

Where  defendant  was  fined  and  committed  to 
hard  labor  until  the  fine  and  costs  were  paid,  and  it 
was  contended  that  the  court  erred  in  ordering-  him 
to  be  imprisoned  until  the  costs  were  paid,  the  court 
stated  that  the  above  sections  seemed  to  assume 
that  a  person  might  be  sentenced  to  stand  commit- 
ted for  nonpayment  of  costs,  and  not  arise  from 
mere  assumption  that  it  had  been  conferred;  and 
not  having  been  expressly  conferred  by  the  statute 
in  that  case  it  did  not  exist,  the  costs  not  being  a 
part  of  the  fine.    State  v.  Brwin,  44  Iowa,  687. 

In  a  case  where  the  defendant  had  been  convicted 
of  violating  the  statute  relating  to  a  sale  of  intoxi- 
cating liquors,  and  sought  to  be  released  upon  ha- 
beas corpus,  it  was  held  that  the  costs  which,  under 
the  Iowa  statute,  were  to  be  taxed  to  the  defendant 
were  such  as  accrued  in  the  proceeding  for  the  en- 
forcement of  the  penalty  against  the  defendant,  and 
were  merely  incidental  to  the  proceeding,  and  were 
coJlected  for  the  compensation  of  public  officers 
who  rendered  service  in  the  cause,  and  witnesses; 
but  they  were,  in  no  proper  sense,  a  part  of  the 
penalty  which  might  be  imposed  upon  the  defend- 
ant by  the  judgment  of  the  court,  by  way  of  pun- 
ishment for  his  violation  of  the  statute,  the  sum 
exacted  from  him  as  punishment  for  his  criminal 
misconduct  being  that  definite  and  certain  sum 
called  a  fine,  which  the  court  was  empowered  by 
statute  to  impose  upon  him;  which  was  the  sum 
which  he  was  compelled  to  pay  to  the  state  as  a 
penalty  for  its  violated  law,  the  costs  being  exacted 
as  a  mere  incident  of  the  proceeding,  to  enforce 
that  penalty  against  him,  and  for  the  purpose  of 
compensating  those  who  rendered  service  in  the 
proceeding,  the  only  effect  of  the  statute  on  the 
power  of  the  court  with  reference  to  the  taxation 
of  costs,  being  to  empower  it  to  commit  the  de- 
fendant in  case  of  his  refusal  to  pay  such  costs  as 
might  l>e  taxed,  the  provision  with  respect  to  the 
imprisonment  being  that  he  should  stand  commit- 
ted until  such  fine  and  costs  were  paid,  which  did 
not  empower  the  court  to  imprison  him  in  punish- 
ment for  his  offense.  Albertson  v.  Kriechbaum,  66 
Iowa,  11, 17. 

Where  a  judgment  provided  that  the  defend- 
ants should  each  pay  a  fine  of  a  specified  amount, 
and  a  further  sum  for  costs  of  the  action,  and  that 
in  default  of  the  payment  of  the  same  they  should 
each  stand  committed  to  jail  for  a  certain  number 
of  days,  unless  the  same  was  sooner  paid,  and  It  was 
contended  that  such  judgment  was  illegal  inasmuch 
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as  it  provided  for  imprisonment  in  case  of  default 
of  payment  of  the  costs,— the  court  stated  that  as 
the  imprisonment  did  not  exceed  the  statutory  limit, 
it  must  be  held  to  apply  only  to  the  fines  imposed, 
and  was  therefore  not  illegal  as  a  Judgment  for 
imprisonment  for  costs.  State  v.  Boynton,  75  Iowa, 
768,  767. 

In  Boyerv.  Kinnick,  90  Iowa,  74,  the  plaintiff  was 
convicted  of  violating  the  law  against  the  sale  of 
intoxicating  liquors.  A  fine  was  imposed  and  a 
judgment  rendered  against  him  for  costs  with  an 
order  for  imprisonment  until  both  were  paid.  He 
paid  the  fine  and  was  imprisoned  for  nonpayment 
of  the  costs,  and  the  proceedings  were  instituted  to 
test  the  validity  of  such  imprisonment.  The  court 
stated  that  the  Imprisonment  was  authorised  by 
the  statute,  and  the  only  question  was  the  constitu- 
tionality of  such  law.  Section  19  of  art  1  of  the 
Iowa  Constitution  providing  no  person  shall  be 
Imprisoned  for  debt  in  a  civil  action,  on  mesne  or 
final  process,  unless  in  case  of  fraud,  and  no  person 
shall  be  imprisoned  for  a  military  fine  in  time  of 
peace,  it  was  claimed  that  tbe  judgment  for  costs 
was  a  debt  and  therefore  the  legislature  could  not 
authorize  the  imprisonment.  The  court  stated 
that  if  it  was  a  debt  the  act  authorizing  the  impris- 
onment for  it  was  not  vulnerable  to  the  section  of 
the  Constitution  quoted,  for  the  reason  that  the 
oosts  were  adjudged  in  a  criminal  and  not  in  a 
civil  action,  the  section  applying  only  to  the  latter; 
and  further,  that  a  judgment  for  costs  in  a  crlm- 
inal  action  was  not  within  the  constitutional  mean- 
ing a  debt,  and  that  although  the  costs  were  due  to 
Individuals  and  only  incident  to  the  fine. 

In  Re  Boyd,  84  Kan.  570,  the  facts  showed  that 
the  petitioner  for  writ  of  habeas  corpus  was  con- 
victed for  violating  the  liquor  law,  fined  and  ad- 
judged to  pay  the  costs  of  the  prosecution;  to  find 
bond  for  good  behavior,  and  to  stand  committed 
until  the  Judgment  should  be  complied  with.  He 
gave  the  bond  but  failed  to  pay  tbe  fine  and  costs, 
and  was  arrested,  but  upon  petition  he  was  dis- 
charged from  custody  upon  condition  that  be  pay 
the  costs  adjudged  against  him  for  which  the 
county  was  liable.  It  was  held  that  such  costs 
were  not  debts  within  the  meaning  of  the  consti- 
tutional provisions  prohibiting  imprisonment  for 
debt. 

In  Re  Ebenhack,  17  Kan.  618, 622,  the  question 
was  as  to  the  constitutionality  of  118,  p.  881,  of  the 
General  Statutes  of  that  state,  that  provides,  in  ef- 
fect, that  when  upon  a  trial  before  a  justice  of  the 
peace  for  misdemeanor  it  shall  be  found  that  the 
prosecution  was  instituted  maliciously,  or  without 
probable  cause,  the  prosecuting  witness  shall  be 
adjudged  to  pay  the  costs,  and,  unless  a  bond  is 
given  therefor,  shall  be  committed  to  the  county 
Jail  until  they  are  paid.  It  was  contended  that  the 
proceedings  were  in  conflict  with  §  16  of  the  Kansas 
Bill  of  Eights,  which  provides  that  no  person  shall 
be  imprisoned  for  debt  except  in  cases  of  fraud, 
and  the  court  stated  that  such  exception  was  not 
well  taken,  as  the  costs  were  Imposed  upon  him  as 
a  penalty,  and  they  did  not  constitute  strictly  and 
simply  a  debt,  in  a  technical  sense  of  the  word,  any 
more  than  the  fine  imposed  upon  a  party  convicted 
for  assault  and  battery  was  a  debt,  the  legislature 
in  effect  declaring  that  an  unwarranted  appeal  in 
that  class  of  cases  to  the  criminal  law  was  itself  a 
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burden  of  disproving  the  mftlice  is  thrown 
upon  the  accused. 

1  Greenl.  £▼.  §  84. 

Possession  of  the  fruits  of  the  crime  recently 
after  its  commission  is  prima  facie  evidence  of 
guilty  possession;  and  if  unexplained  it  is 
taken  as  conclusive. 

Ibid.;  Com,  v.  Wallace,  7  Gray,  222;  Com,  v. 


Rowe^  14  Gray,  47;  Jones  v.  McLeod,  108  Mass. 
58;  StaU  v.  Hurliy,  54  Me.  562;  State  v.  Day, 
87  Me.  244.  * 

The  prisoner  in  rebutting  this  prima  facie 
case  need  only  introduce  evidence  enough  to 
raise  a  reasonable  doubt  of  his  guilt 

SahUnger  v.  People,  102  111.  241;  State  v. 
Riehart,  57  Iowa.  245. 


,  TiolatlOQ  of  law,  subjectlner  the  offender  to  punish- 
ment; the  penalty  imposed  beingr  the  costs  of  the 
unwarranted  prooeedings. 

The  costs  of  a  conviction  are  not  a  debt  within 
the  meaninff  of  the  Constitution  of  North  Carolina. 
State  V.  Manuel,  4  Dev.  ft  B.  L.  80, 26. 

Neither  are  costs  Imposed  as  a  punishment  vrith 
a  Une  debts  within  the  meaning  of  such  Constitu- 
tion.   State  V.  Cannady,  78  N.  C.  680,  544. 

The  costs  of  a  prosecution  imposed  against  a  pros- 
ecutor when  the  prosecution  terminates  In  a  ndUt 
proteqpii  acquittal  or  arrest  of  judgment,  or  im- 
posed upon  the  accused  upon  a  verdict  of  guilty, 
and  for  which  either  party  may  be  put  in  the  sher- 
iff's custody  until  they  are  paid  or  discharged  ac- 
oording  to  law,  do  not  constitute  a  debt  within  the 
meaning  of  the  clause  of  the  North  Carolina  Con- 
stitution by  which  imprisonment  is  forbidden,  but 
are  in  the  nature  of  a  penal  infliction,  punitory  in 
character  and  purpose,  as  a  fine  imposed  by  one 
guilty  of  crime.    State  v.  Wallin,  80  N.  C.  078, 68a 

In  State  v.  Dunn,  ff5  N.  C  897,  the  judge  found 
that  the  prosecution  was  frivolous,  and  adjudged 
the  prosecutor  to  pay  the  costs,  and  to  stand  com- 
mitted until  they  were  paid.  The  court  held,  aflSrm- 
ing  the  decision  in  State  v.  Cannady,  WLpra,  that 
the  costs  put  upon  a  prosecutor  did  not  constitute 
a  debt  in  the  sense  of  the  Constitution,  but  were 
essentially  punitory  for  a  false  and  unfounded 
clamor,  and  were  such  that  the  prosecutor  ought 
to  bear,  and  which  the  general  assembly  had  a  right 
to  enact  that  he  should  bear. 

And  it  has  been  held  that  §  787  of  the  Code  of 
North  Carolina,  which  empowers  the  court  trying 
a  cause  to  determine  at  any  stage  of  a  criminal 
proceeding  who  the  prosecutor  is  and  tax  taim  with 
the  costs,  if  such  court  shall  be  of  opinion  that 
there  was  uot  reasonable  ground  for  the  pros- 
ecution, or  that  it  was  not  required  by  the 
public  interest,  and  9  738  of  the  same,  which  em 
powers  the  court  to  imprison  the  prosecutor  for 
nonpayment  of  costs,  if  It  shall  be  adjudged  the 
prosecution  was  frivolous  and  malicious,  are  con- 
stitutional. State  V.  Hamilton,  106  N.  C.  660, 661; 
State  V.  Cannady,  78  N.  C.  589. 

YII.  Stdtvtory,  criminal^  or  quati  criminal  cases. 

A  person  who  violates  the  Alabama  act  of  Febru- 
ary 21, 1808  (Acts  1892, 1888,  p.  1089)  for  the  protection 
of  landlords,  proprietors,  or  keepers  of  hotels  and 
boarding  houses,  is  Imprisoned,  not  for  the  debt 
which  he  owes  the  proprietor,  or  for  the  purpose  of 
making  him  pay  it,  but  to  punish  him  for  the 
wrong  he  has  perpetrated,  which  is  made  a  crime 
by  such  act.    Ex  parte  King,  102  Ala.  182. 

In  that  case  it  was  held  that  the  act  was  not  a 
violation  of  the  Constitution,  which  forbids  im- 
prisonment for  debt,  or  the  making  of  laws  giving 
any  special  privileges  or  immunities,  the  act  being 
in  Une  with  other  statutes  against  false  pretenses, 
frauds,  cheats,  acts  to  injure  and  the  like. 

In  Robertson  v.  People,  20  Colo.  279,291.  the  de- 
fendant contended  that  the  Colorado  act  **to  pro- 
vide for  the  punishment  of  a  person  receiving 
deposits  in,  or  creating  indebtedness  by,  any  bank 
or  banking  institution  with  knowledge  of  the  in- 
solvency of  such  hank  or  banking  institution"  was 
unconstitutional,  as  being  in  violation  of  §  8  of  the 
BUI  of  Rights  of  the  Constitution  of  the  state  of  Col- 
orado,whiob  provides  that  ^*all  persons  have  certan 
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natural,  esseatial,  and  inalienable  rights,  among 
which  may  be  reckoned  the  right  of  enjoying  and 
defending  their  llvesand  liberties;  that  of  acquiring, 
possessing,  and  protecting  property,  and  of  seeking 
and  obtaining  tbeir  safety  and  happiness,"  and 
also  as  a  violation  of  §  12  of  the  said  Bill  of  Bights, 
which  reads:  ''No  person  shall  be  imprisoned  for 
debt  unless . . .  where  there  is  a  strong  presumption 
of  fraud,"  and  further  that  such  statute  violated 
§  S5  of  the  BUI  of  Rights,  which  reads  ''that  no  per^ 
son  shall  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law;"  and  also  that  such 
statute  was  in  violation  of  article  14  of  the  Amend- 
ments to  the  Constitution  of  the  United  States. 
The  court  held,  however,  that  the  Imprisoament 
under  such  act  was  not  an  imprisonment  for  debt, 
but  for  a  crime  in  the  nature  of  a  misdemeanor, 
and  therefore  that  the  constitutional  provlsons  re- 
garding imprisonment  for  debt  did  not  apply;  and 
further  stated  that  to  make  receiving  money  on 
deposit  under  such  circumstances  prima  fade  evi- 
dence of  knowledge  on  the  part  of  the  owner  of 
the  bank  that  it  waa  then  in  failing  circumstances 
or  insolvent,  violated  no  constitutional  guaranty. 

The  constitutionality  of  a  similar  act  was  in- 
volved in  Meadoworoft  v.  People,  168  lU.  861, 
the  Illinois  act  of  June  4,  1879,  making  it  a  crime 
of  embezzlement  for  a  bank  to  receive  moneys 
on  deposit,  knowing  himself  to  be  insolvent, 
and  it  was  contended  that  the  same  was  un- 
constitutional upon  the  ground,  inter  oita,  that  it 
deprived  the  defendant  of  Uf e,  Uberty,  or  property 
without  due  process  of  law,  and  further  that  the 
relation  of  a  banker  to  his  depositor  was  an  ordi- 
nary contract  relation  of  debtor  and  creditor,  the 
monejrs  deposited  becoming  the  property  of  the 
banker  and  not  trust  funds,  and  that  every  person 
in  the  state  other  than  a  private  banker  engaged  in 
the  ordinary  and  common  caUings  of  life,  was  al- 
lowed to  enter  into  contracts  the  result  of  which 
was  to  establish  himself  debtor  to  every  other  per- 
son in  the  community  dealing  with  him,  and  that  to 
deny  to  the  private  twnker  the  right  to  prosecute 
his  business  and,  as  Incident  thereto,  to  contract  in 
regard  to  the  same  on  the  like  terms  as  other  ordi- 
nary and  common  oaUings,  business,  or  pursuits, 
was  to  deprive  him  of  both  liberty  and  property  to 
the  extent  that  he  was  thus  denied  the  right  to 
contract  without  due  process  of  law;  but  the  court 
held  that  such  act  was  constitutional. 

And  the  same  conclusion  was  arrived  at  with  re- 
gard to  the  Wisconsin  statute  which  makes  it  a 
misdemeanor  for  a  banker  to  receive  a  deposit  of 
money  as  a  banker,  knowing  himself  or  his  bank  to 
be  insolvent,  the  imprisonment  thereunder  not  be- 
ing for  debt,  much  less  for  a  debt  arising  out  of  or 
founded  on  any  contract  within  the  meaning  of 
Wis.  Const,  art.  1. 1  16,  such  act  not  expressly  or 
impliedly  violating  either  the  state  or  national  Oon* 
Btitution.    Baker  v.  State,  54  Wis.  868. 

But  1 78  of  the  California  Practice  Act,  which  pro- 
vides that  "defendant  may  be  arrested  when  the 
action  is  for  wilful  injury  to  person  or  character.'* 
has  been  held  to  be  directly  in  conflict  with  §  15  of 
art.  1  of  the  state  Constitution,  which  provides  that 
no  person  shall  be  imprisoned  for  debt  in  any  dvll 
case  on  mesne  or  final  process,  unless  in  case  of 
fraud.    Ex  parte  Prader,  6  Cal.  289. 

So,  in  State  v.  Paint  Rock  Coal  ft  C.  Co.  98  Teao. 
181,  where  the  defendants  were  indicted  for  refaatnir 
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This  statute  does  not  provide  for  imprison- 
ment for  debt. 

Ex  parte  King,  103  Ala.  182;  StaU  v.  Nor- 
man, 110  N.  C.  484. 

Mr.  S.  O.  Heiskell  also  for  appellant. 

Messrs.  E.  E.  Hoak«  Charles  Nelson* 
and  R.  A*  Mynatt  for  appellee. 


Caldwell*  J.,  delivered  the  opinion  of  the 
court: 

8allie  Yardley  was  indicted  for  obtaining 
accommodations  as  a  boarder  in  the  boarding 
house  of  Amanda  Smith,  in  Knozville,  and 
thereafter  unlawfully  and  surreptitiously  re- 
moving her  bagfi^ge  and  property  from  said 


to  cash  a  certain  check  of  their  own  which  was  pre- 
seoted  within  thirty  days  of  its  date,  and  for  un- 
lawfully ref uBinff  to  redeem  in  lawful  currency  a 
certain  check  which  they  had  issued,  and  moved  to 
quash  such  indictment  upon  the  ground  that  no 
criminal  offense  was  alleged,  and  that  the  Tenneesee 
act  of  1887,  under  which  the  indictment  was  drawn, 
was  unconstitutional  in  that  it  impaired  the  obliga- 
tion of  the  contract,  and  attempted  to  imprison  the 
defendant  for  refusing  to  pay  a  debt,  within  art.  1, 
8 18,  of  the  state  Constitution,  which  provided,  **the 
legislature  shall  pass  no  law  authorizing  impris- 
onment for  debt  in  civil  causes,"  the  court  held 
that  the  act  in  question,  while  not  directly  author- 
izing imprisonment  for  debt,  did  attempt  to  cre- 
ate a  crime  for  the  nonpayment  of  debts  evi- 
denced by  check,  scrip,  or  order,  and  for  such  a 
crime  provided  a  penalty  which  might  or  might  not 
be  followed  by  imprisonment,  and  in  that  way  vio- 
lated the  spirit,  if  not  the  letter,  of  the  constitu- 
tional provisions,  the  act  being  an  indirect  imposi- 
tion of  imprisonment  for  the  nonpayment  of  a  debt, 
and  therefore  unconstitutional. 

In  declaring  the  above  act  unconstitutional,  the 
court  stated  that  in  other  words  the  act  said  that 
when  any  person  who  owed  a  debt  which  was  evi- 
denced by  check  or  scrip  issued  by  him  did  not 
cash  the  same  within  thirty  days  of  its  issuance,  he 
should  be  guilty  of  a  misdemeanor  and  fined  ac- 
cordingly, which  judgment  under  the  general  law 
would  be  liable  to  be  enforced  by  confinement  in 
the  workhouse.  State  v.  Paint  Rock  Coal  &  C.  Co. 
supra. 

The  act  in  question  enacted  that  it  should  be  un- 
lawful for  any  person  or  persons,  etc.,  to  refuse  to 
cash  any  check  or  scrip  of  their  own,  which  might 
be  presented  within  thirty  days  of  the  date  of  issu- 
ance, and  that  such  person  refusing  to  redeem  in 
lawful  currency  shall  be  guilty  of  a  misdemeanor 
and  be  subject  to  a  fine  for  such  offense.    Ibid, 

See  also  State  v.  Norman,  110  N.  C.  484,  supra.  III. 
d;  Meyer  v.  Berlandi,  39  Minn.  438,  1  L.  U.  A.  777, 
supra,  II.  b;  Mosley  v.  Qallatln,  10  Lea,  494,  supra, 
IV.  b;  Barber  v.  Com.  8  Penr.  &  W.  258,  supra,  IV.  b. 

VIII.  Enforetng  orders  and  decrees  of  court. 

a.  In  general. 

The  question  whether  the  imprisonment  of  a 
party  to  a  cause  for  disobeying  the  order  of  a  court 
is  an  infringement  of  the  constitutional  provisions 
respecting  imprisonment  for  debt  has  often  been 
raised,  but  the  courts  have  held  that  where  such 
Imprisonment  is  not  merely  for  the  enforcement  of 
a  money  decree,  but  for  enforcing  the  court's  order 
and  as  a  punishment  for  wilful  disobedience,  such 
imprisonment  does  not  conflict  with  the  constitu- 
tional provisions  prohibiting  imprisonment  for 
debt.  Yet  where  the  imprisonment  is  merely  to 
force  the  payment  of  money  under  a  money  decree 
the  contrary  would  seem  to  be  the  law,  the  courts 
holding  such  decrees  merely  judgments  for  the 
payment  of  money. 

In  Oeery  v.  Geery,  68  N.  Y.  252, 265,  it  is  said  to  be 
doubtful,  since  the  passing  of  the  Revised  Statutes 
and  the  Code  of  that  state,  and  the  act  abolishing 
imprisonment  for  debt,  whether  decrees  for  the 
payment  of  money  could  be  enforced  by  attach- 
ment or  sequestration. 

And  in  that  state  it  has  been  held  that  when  an 
order  is  in  effect  a  final  judgment  for  the  payment 
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of  money,  whether  the  proceeding  in  which  it  is 
made  is  of  equitable  or  legal  cognizance,  it  cannot 
be  enforced  by  imprisonment,  upon  the  theory  of 
a  contempt,  such  a  proceeding  violating  the  state 
law  which  permits  no  imprisonment  for  debt  Re 
Atlantic  Mut.  L.  Ins.  Co.  17  Nat.  Bankr.  Reg.  868. 

In  Ex  parte  Hardy,  68  Ala.  303,  the  petitioner  was 
imprisoned  under  an  order  of  the  court  in  proceed- 
ings by  way  of  discovery,  and  contended  that 
IS  8887-3889  of  the  Alabama  Code,  which  embraced 
the  act  of  March  8,  1871,  extending  the  chancery 
jurisdiction,  were  unconstitutional  and  void  for  the 
reason  that  they  violated  the  Bill  of  Rights,  §  2,  art. 
1.  of  the  State  Constitution,  so  far  as  they  author- 
ized imprisonment  for  debt,  the  question  for  the 
determination  of  the  court  being  whether  the 
sentence  to  imprisonment  for  the  alleged  contempt 
was  in  its  essential  nature  and  purposes  "an  im- 
prisonment for  debt."  The  court  held  that  although 
the  act  of  1871  had  enlarged  the  jurisdiction  of  the 
chancery  court,  and  bad  given  that  court  power 
to  coerce  payment  of  a  debt  by  contempt  proceed- 
ings and  imprisonment  thereunder,  yet  the  legisla- 
ture having  no  power  to  do  indirectly  that  which 
was  directly  prohibited  by  the  law,  the  section  of 
the  act  in  question  authorizing  such  imprisonment 
was  unconstitutional  and  void. 

The  provision  of  the  Constitution  of  Georgia,  that 
there  shall  be  no  imprisonment  for  debt,  was  not 
intended  to  interfere  with  the  traditional  power  of 
chancery  courts  to  punish  for  contempt  all  refusals 
to  obey  their  lawful  decrees  and  orders.  Clements 
V.Tillman,  79  Ga.  451,  454. 

Under  the  Georgia  statutes,  when  a  party  is  de- 
creed to  perform  a  duty,  or  to  do  any  act  other 
than  the  mere  payment  of  money,  which  the  court 
has  jurisdiction  to  adjudge  he  shall  do,  if  be  dis- 
obeys, the  authority  of  the  court  is  defied,  he  is 
guilty  of  contempt,  and  the  arrest  and  imprison- 
ment of  his  person  is  not  imprisonment  for  debt  in 
any  appropriate  sense  of  the  term.  But  if  a  court 
of  equity  should  render  a  simple  decree  for  money 
on  the  simple  money  verdict,  a  decree  which  it  may 
now  enforce  by  the  ordinary  common-law  process 
against  property,  the  failure  to  pay  the  decree 
would  not  be  a  contempt,  nor  could  compulsory 
process  against  the  person  of  the  party  in  default 
be  resorted  to  In  order  to  enforce  payment.  Ihid. 
So,  in  Goodwillie  v.  Millimann,  66  111.  628,  625.  it 
was  stated  that  the  remedy  of  enforcing  decrees  in 
equity  by  imprisonment  should  be  limited  to  cases 
of  necessity  only,  in  accordance  with  the  spirit  that 
dictates  the  constitutional  restriction,  and  courts  of 
equity  should  act  as  justly  in  regard  to  the  liberty 
of  parties  as  to  their  rights  of  property,  and  there 
was  no  reason  for  declaring  a  party  in  contempt  for 
failing  to  pay  a  money  decree,  than  there  would  be 
for  refusing  to  pay  a  judgment  at  law,  and  that  it 
would  seem  that  equity  was  not  authorized  to  Im- 
prison in  the  first  instance  for  the  failure  to  pay  a 
money  decree. 

For  this  reason,  therefore,  unless  a  defendant  wil- 
fully refuses  to  ot)ey  a  money  decree  made  in  chan- 
cery proceedings,  he  cannot  be  Imprisoned  for  the 
failure  to  make  such  payment.  Dinet  v.  People, 
Pflrsching,  73  lU.  183, 186;  O'Callaghan  v.  O'Callag- 
han,  69  111.  552. 

Where  the  United  States  marshal  moved  for  an 
order  requiring  an  officer  of  the  insurance  company 
upon  whose  petition  the  company  was  adjudicated  a 
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boarding  house,  withoat  the  ooiueDt  of  the  the  title  embraces  more  than  one  subject;  (3) 

proprietor  thereof  or  the  payment  of  her  bJlL  because  the  act  seeks  to  repeal,  amend,  and  re- 

On  motion  of  the  defendant,  the  indictment  yive  former  laws,  and  does  not  recite,  in  its 

was  quashed,  and  the  state  appealed  in  error,  caption  or  otherwise,  the  title  or  substance  of 

The  substance  of  the  motion  to  quash  is  as  the  laws  repealed,  amended,  or  reviyed:  and 

follows:    That  the  act  upon  which  the  indict-  (4)  because  the  act  was  intended  to  make  the 

ment  is  based  is  unconstitutional  (1)  because  creation  of  certain  debts  a  criminal  ofiFense, 

its  subject  is  not  stated  in  the  title;  (2)  because  punishable  by  imprisonment     The  court  ad- 


iMuikrapt,  to  pay  the  fees  of  the  msrshal  in  ezecut- 
iDff  the  warrant,  the  prooeedtngs  in  bankruptcy 
havlDg-  been  vacated,  the  court  held  that  unleas 
the  authority  to  issue  an  attachment  in  that  case 
rested  upon  the  power  of  the  court  to  punish  for 
contempt,  a  commitment  would  contravene  the 
statute  aboliahinff  imprisonment  for  debt,  the 
power  of  the  court  of  the  United  States  to  punish 
for  contempt  and  to  imprison  for  debt  being  sub- 
stantially coextensive  with  tiuit  vested  in  the  courts 
of  the  state  [New  York],  or  the  power  to  punish 
for  contempt  was  possibly  somewhat  more  circum- 
scribed than  that  conferred  by  the  laws  of  the  state* 
the  power  conferred  to  imprison  for  debt  beinir 
precisely  thatiriven  by  the  laws  of  the  state.  Re 
AtJantic  Mut.  L.  Ins.  Co.  17  Nat.  Bankr.  Reg.  368. 

As  above  stated,  the  courts  make  a  distinction  be- 
tween an  order  in  the  shape  of  a  direct  decree  for 
the  payment  of  money  and  an  order  directing  cer* 
tain  thinjrs  to  be  done,  and  while  in  the  former 
cases  they  will  not  enforce  such  orden,  decrees,  or 
Judgments  by  imprisonment,  yet  in  the  latter  they 
will  enforce  them  by  such  a  method,  as  the  punish- 
ment is  not  to  compel  the  payment  of  money, 
strictly  speaking,  but  to  compel  obedience  to  the 
court's  decree  and  to  punish  the  offender  for  con- 
tempt. 

tin  Hogue  v.  Hayes,  53  Iowa,  377,  where  a  Judg- 
ment bad  been  recovered  against  defendant  for 
moneys  owing  by  him  to  plaintiff,  under  which 
Judgment  be  had  been  examined  under  supple- 
mentary proceedings,  and  bad  been  ordered  to  pay 
over  moneys  found  to  be  in  his  bands,  it  was  held 
that  his  wilful  disobedience  of  such  order  was  a 
contempt  of  court  for  which  be  might  be  impris- 
oned, the  same  not  being  contrary  to  the  provisions 
of  the  Ck>nstitution.  although  in  that  case  the  de- 
fendant was  released,  upon  the  ground  that  it  was 
not  shown  that  he  had  wilfully  disobeyed  the 
court's  order. 

See  also  Ex  parte  Grace.  12  Iowa,  208,  79  Am.  D<h5. 
529;  Eikenberry  v.  Edwards,  67  Iowa,  619,  56  Am. 
Rep.  360,  supra.  III.  d. 

An  order  made  in  a  suit  for  the  taking  of  part- 
nership accounts,  upon  the  person  occupying  the 
position  of  manager  and  treasurer  of  the  partner- 
ship concern  to  pay  over  to  the  receiver  moneys  in 
his  possession  belonging  to  the  concern,  was  held 
not  to  be  an  order  to  imprison  for  debt,  within  the 
Louisiana  Constitution,  but  to  compel  obedience  to 
the  order  of  the  court  in  relation  to  a  fund  which 
the  court  was  entitled  to  as  custodian,  and  which 
it  was  within  the  power  of  the  relator  to  hand  over 
to  the  receiver  as  the  officer  of  the  court,  and  the 
habeas  corpus  was  therefore  denied.  State,  Audi- 
bert.  V.  Mauberret,  47  La.  Ann.  334,  835. 

So,  proceedings  to  enforce  an  order  of  the  court, 
taken  under  chap.  66, 6  807,  and  chap.  87,  Minn.  Oen. 
Stat.,  which  order  a  defendant  bad  wholly  neglected 
to  comply  with,  although  able  to  do  so.  were  held 
not  to  be  contrary  to,  inter  aiia,  I  12  of  the  Bill  of 
Rights  of  that  state,  which  declares  that  no  person 
shall  be  imprisoned  for  debt,  the. imprisonment  in 
that  case  being  for  contempt  of  court,  even  though 
the  order  related  to  a  debt  evidenced  by  the  Judg- 
ment, the  imprisonment  being  for  contempt  and 
not  for  debt,  such  contempt  not  consisting  in  the 
neglect  or  refusal  to  pay  the  debt,  but  in  the  dis- 
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obedience  of  the  order  of  the  court,  the  com- 
mitment not  heing  in  a  proper  sense  an  Impris- 
onment for  debt.  State,  Warfleld,  v.  Becht,  23 
Minn.  41L 

And  the  imprisonment  of  an  insolvent  debtor  up- 
on his  refusal  to  ot>ey  the  order  of  the  court  order- 
ing him  to  turn  over  his  property  to  his  creditor's 
assignee,  was  held  not  to  be  contrary  to  the  pro- 
visions of  the  Minnesota  Constitution,  as  he  was 
not  imprisoned  for  debt,  neither  was  he  imprisoned 
for  the  reason  that  he  could  not  or  would  not  pay 
a  debt  which  be  owed,  but  for  the  reason  that  the 
court  had  found  a  specific  sum  of  money  which  lie- 
longed  to  his  creditora  which  should  have  been 
turned  over  by  him  to  his  assignee  for  their  benefit, 
purauant  to  the  court's  order,  which  order  he  re- 
fused to  obey,  and  it  was  therefore  for  such  re- 
fusal that  he  was  punished  by  imprisonment.  Re 
Burt,  56  Minn.  307. 

A  trustee  wilfully  retaining  funds  contrary  to 
the  order  of  the  court  may  be  imprisoned  without 
infringement  of  the  law.  and  so  may  an  executor 
or  administrator,  who  wilfully  disobeys  an  order  to 
pay  over  monejrs  shown  to  be  in  his  hands.  People 
V.  Marshall.  7  Abb.  N.  C.  386. 

For  a  wilful  disobedience  of  an  order  of  a  court, 
a  defendant  may  be  committed  to  prison  without 
Infringing  the  law  prohibiting  imprisonment  for 
debt.    Dusenberry  v.  Woodward,  1  Abb.  Pr. 452. 

In  Ferguson  v.  Cummings.  1  Dem.  433.  the  court 
stated  that  the  extraordinary. power  given  to  the 
surrogate's  court  to  enforce  obedience  to  their  de- 
crees for  the  payment  of  money  by  punishment  of 
the  delinquent  for  contempt  should  be  exercised 
in  conformity  to  the  liberal  spirit  of  the  legislature 
on  the  subject  of  imprisonment  for  debt.  The  fol- 
low ing  cases  are  the  same  in  effect.  Doran  v. 
Dempsoy,  1  Bradf .  490;  Re  Lataon.  1  Duer,  606;  Ho- 
sack  V.  Rogers,  11  Paige,  608:  Re  Callahan,  Tucker, 
62;  People  v.  Marehall,  supra. 

A  commitment  for  not  obeying  the  order  of  the 
court  to  apply  certain  properties  in  defendant's 
possession  to  the  satisfaction  of  a  Judgment  is  not 
contrary  to  the  constitutional  provision  prohibit- 
ing imprisonment  for  debt,  the  order  not  being  for 
payment  of  a  debt  but  a  direction  to  apply  certain 
property  to  the  satisfaction  of  the  Judgment  State 
v.  Burrows,  33  Kan.  17. 

So,  the  imprisonment  of  a  Judgment  debtor  for 
contempt  in  not  delivering  property  or  money  to  a 
receiver  appointed  in  proceedings  supplementary 
to  execution  is  not  in  violation  of  1 15,  art.  1,  of  the 
Constitution  of  Ohio  inhibiting  imprisonment  for 
debt  in  any  civil  action,  on  mesne  or  final  process, 
unless  in  cases  of  fraud.  Re  Conkling's  Applica- 
tion, 5  Ohio  C.  C.  78. 

The  Pennsylvania  act  of  1842  expressly  prohibits 
imprisonment  to  enforce  decrees  for  the  payment 
of  money  due  on  contracts,  and  the  rule  of  the  su> 
preme  court  must  not  be  construed  as  a  repeal  of 
that  statute,  as  it  was  not  intended  as  a  construction 
of  it,  and  therefore  a  decree  in  equity  cannot  in 
that  state  be  enforced  by  the  attachment  of  the  de- 
fendant, the  act  of  1812  having  abolished  imprison- 
ment for  debt.  Scott  v.  The  Jailer,  1  Grant,  Cas. 
237,230. 

So,  in  the  case  of  a  final  decree  founded  on  con> 
tract  the  defendant  cannot  be  punished  for  oon> 
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judged  all  the  ffrounds  of  tbe  motion  well 
taken,  and  therefore  held  the  indictment  bad. 
The  act  in  question  is  in  the  following  words 
and  figures: 

An  Act  to  Protect  Hotel,  Inn,  and  Boarding- 
House  Keepers. 
Sec.  1.  Be  it  enacted  by  the  general  assem- 


bly of  the  state  of  Tennessee,  that  persons  who 
shall,  at  any  hotel,  inn,  or  boarding  house, 
order  and  receive  or  cause  to  be  furnished  any 
food  or  accommodation,  with  intent  to  defraud 
the  owner  or  proprietor  of  such  hotel,  inn.  or 
boarding  house  out  of  the  value  or  price  of 
such  fo^  or  accommodation;  and  any  person 
who  shall  obtain  credit  at  any  hotel,  inn,  or 


tempt  upon  his  omlsBioQ  to  pay  either  the  debt  or 
costs,  espeoiaUy  where  no  breach  of  trust  is  in- 
volved.   Pierce's  Appeal,  103  Pa.  27. 

In  Re  Hum's  Estate,  1  Clark  (Pa.)  237,  it  was 
souifht  to  set  aside  an  attachment  issued  to  compel 
the  payment  of  money  due  to  the  estate  by  defend- 
ant as  assignee,  upon  the  srround  that  he  was  ex- 
empt from  imprisonment  by  reason  of  the  Pennsyl- 
rania  act  abolishing:  imprisonment  for  debt  but  the 
court  stated  that  when  a  decree  was  for  the  pay- 
ment of  money  founded  upon  a  contract,  the  de- 
fendant could  not  be  taken  in  execution  either  by 
process  in  equity  or  at  common  law,  yet  where  the 
proceedings  were  those  of  which  a  court  of  equity 
operated  upon  the  conscience  of  the  party  and  com- 
pelled the  performance  of  the  specific  act,  the  de- 
fendant might  be  imprisoned  as  for  contempt  of 
court. 

'  But  the  Pennsylvania  act  of  1842  does  not  exempt 
■a  trustee  from  liability  to  attachment  for  con- 
tempt of  court  in  disobeying  a  positive  order  of  the 
court  to  pay  over  money.  Chew's  Appeal,  44  Pa. 
^47.251. 

So,  where  the  decree  of  a  court  found  that  the 
•appellant  had  been  unfaithful  in  the  discharge  of 
his  duties  under  a  letter  of  attorney,  and  that  he 
had  mismanaged  and  wasted  the  estate  committed 
to  bis  trust  and  applied  the  moneys  to  his  own  use, 
a  breach  of  trust  being  thereby  committed,  it  was 
held  that  the  case  was  exempt  from  the  operation 
•of  the  Pennsylvania  act  abolishing  imprisonment 
for  debt,  and  that  therefore  an  attachment  might 
issue  to  the  costs.    Wilson  v.  Wilson,  liS  Pa.  247. 

And  a  master's  fees  in  a  cfivorce  suit  are  not  a 
•debt  within  the  meaning  of  the  Pennsylvania  act 
abolishing  imprisonment  for  debt,  and  therefore 
an  attachment  may  be  issued  against  a  husband 
who  refuses  to  comply  with  the  order  of  a  court  for 
payment  thereof.  Calhoun  v.  Calhoun,  6  Pa.  Co. 
•Ct.  177. 

The  imprisonment  of  an  assignor  in  insolvency 
proceedings  after  a  hearing  and  examination  and  a 
full  disclosure  of  his  property  for  a  neglect  and  re- 
fusal to  turn  over  the  property  in  his  possession  to 
his  assignee  as  ordered  by  the  court  for  which  he  is 
adjudged  in  contempt,  is  not  imprisonment  for 
debt,  and  does  not  contravene  S  12,  art.  1,  of  the 
Minnesota  Constitution,  and  the  court  has  there- 
fore the  power  to  punish  him  by  imprisonment  for 
such  contempt.    Re  Burt,  66  Minn.  307. 

The  provisions  of  the  Wisconsin  Constitution 
were  not  designed  to  cripple,  or  take  away  the  or- 
dinary and  well-defined  powers  of  the  court  or 
.judge  when  exercising  equitable  jurisdiction,  and 
therefore  decrees  and  orders  in  equitable  suits  and 
proceedings  not  coming  clearly  within  the  prohibi- 
tion may  still  be  enforced  by  coercion.  Re  Mil- 
bum.  50  Wis.  24, 31. 

The  imprisonment  of  a  defendant  for  refusing  to 
obey  the  order  of  a  court,  commanding  him  to  hand 
over  moneys  in  his  hands  to  a  receiver,  is  not  an 
imprisonment  for  debt,  but  is  a  punishment  for 
the  disobedience  of  the  order  of  the  court  and  for 
contempt  thereof,  and  therefore  9  3037  of  the  Wis- 
-oonsin  Revised  Statutes,  which  authorizes  such 
imprisonment,  is  not  contrary  to  the  Constitution, 
■and  this  is  so  although  the  judgment  may  be  for  a 
debt  founded  on  a  contract.    Ibid. 

So,  the  imprisonment  of  a  defendant  for  the  dis- 
obedience of  the  order  of  a  court,  which  com- 
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manded  him  not  to  transfer  or  dispose  of  his  prop- 
erty, was  held  not  to  be  an  imprisonment  for  debt, 
even  though  the  jtidgment  was  for  a  debt  founded 
on  a  contract,  such  imprisonment  being  for  con- 
tempt of  the  court's  order.    Re  Perry,  80  Wis.  268. 

It  has  been  held  that  it  was  not  the  design  of 
1 3020  of  the  Revised  Statutes  of  that  state,  relating 
to  proceedings  in  aid  of  execution,  to  revive  the 
power  and  practice  of  imprisonment  for  debt,  and 
that  under  such  section  a  commitment  for  failure 
to  pay  over  money  ordered  to  be  paid  would  not 
be  made  unless  the  evidence  showed  dearly  and 
satisfactorily  that  the  party  had  the  money  within 
his  power,  and  so  had  the  present  ability  to  comply 
with  the  order,  and  it  was  only  in  such  manner  that 
the  liberty  of  the  citizen  could  be  adequately  con- 
served. Warren  v.  Rosenberg  (Wis.)  60  N.  W.  880, 
841. 

b.  In  decedents*  estates. 

The  same  doctrine  is  applied  by  the  courts  in 
cases  of  orders  or  decrees  made  in  matters  relating 
to  decedents'  estates.  The  difference  being  be- 
tween an  order  directing  acts  to  be  done  and  an  or- 
der which  merely  amounts  to  a  money  decree. 

Therefore  by  virtue  of  1 20  of  the  Declaration  of 
Rights  of  the  Constitution  of  South  Carolina,  in- 
hibiting imprisonment  for  debt,  except  in  cases  of 
fraud,  an  administrator  who  has  failed  to  comply 
with  an  order  of  the  court  of  probate,  which  was  in 
the  nature  of  a  money  decree,  was  held  exempt 
from  arrest  and  imprisonment,  the  court  having 
no  power  to  issue  a  warrant  for  the  imprisonment 
of  a  defendant  in  such  a  case.  Gilliam  v.  McJun- 
kin,  2  S.  C.  N.  S.  442.  460. 

In  that  case  the  court  stated  that  if  the  merenon- 
pajrment  of  a  sum  of  money  was  to  be  construed 
as  a  fraud  within  the  language  of  the  above  section 
of  the  Constitution,  the  humane  and  liberal  pro- 
visions which  it  made  against  imprisonment  for 
debt  would  have  been  not  only  senseless  in  mean- 
ing, but  delusive,  and  if  the  section  of  the  Code 
under  which  it  was  sought  to  hold  the  defendant 
had  directly  authorized  the  probate  court  to  im- 
prison a  party  for  failure  to  comply  with  its  orders 
directing  the  payment  of  money,  it  would  also 
have  been  nugatory  because  in  violation  of  the 
Constitution. 

So,  in  Re  Leach,  51  Yt.  680,  the  court  held  that 
the  proceedings  by  way  of  contempt  upon  an  order 
of  the  probate  court,  ordering  him  as  executor  to 
pay  a  widow  a  certain  monthly  stipend,  were  in- 
valid by  reason  of  their  noncompliance,  with  the 
requirements  of  the  statutes;  and  further,  that  the 
order  of  the  court  being  for  the  payment  of  money, 
it  was  a  judgment  for  debt,  and  as  such  was  abol- 
ished by  the  statute,  a  judgment  or  decree  for  the 
payment  of  money  being  a  mere  contract  within 
the  purview  of  the  statute,  and  that  the  probate 
court  had  no  power  to  make  a  commitment  which 
was  denied  to  a  court  of  common  law.  and  also  to 
the  court  of  chancery,  discretion  in  the  latter  courts 
so  far  as  pretense  to  imprisonment  of  the  body  of 
the  debtor  is  concerned  being  like  judgments  at 
common  law. 

Again,  in  Re  Bingham,  32  Yt  320,  where  the  or- 
der which  it  was  sought  to  enforce  was  a  mere 
money  decree  calling  upon  the  administrator  to 
pay  over  a  specific  sum  of  money,  it  was  held  that 
such  order  could  not  be  enforced  by  imprisonment> 
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boarding  house,  by  the  use  of  any  false  pre- 
tense or  device,  or  by  fraudulently  depositing 
at  such  hotel,  inn,  or  boarding  house,  any  bag- 
gage or  property  of  less  value  than  the  amount 
of  such  credit,  or  of  the  bill  by  such  person  in- 
curred, unless  credit  be  given  by  express  agree- 
ment; and  any  person  who,  after  obtaining 
credit  or  accommodation  at  any  hotel,  inn,  or 


hoarding  hovae,  and  shall  eurreptitiouely  remove 
hie  or  her  haqgage  or  property  therrfrom,  shall,, 
upon  conviction,  be  adjudged  guilty  of  a  misde- 
meanor, and  be  punished  accordingly. 

Sec.  2.  Be  it  further  enacted,  that  proof  that 
lodging,  food,  or  other  accommodation  was 
obtained  by  false  pretense,  or  by  false  or  ficti- 
tious show  or  pretense  of  baggage,  or  that  the 


as  the  money  was  a  mere  debt  the  imprisonment 
for  whioh  was  forbidden  under  the  state  statute. 

The  provision  in  art.  1,  9  fi,  W.  Va.  Const.,  in 
effect  renders  void  any  order  or  judirment  of  any 
court  or  officer  in  that  state,  which  directs  the  Im- 
prison ment  of  a  person  in  any  case  where  the  debt 
for  or  on  account  of  whioh  he  is  imprisoned  arises 
out  of  or  la  founded  on  a  contract. 

Where  the  decree  in  equity  ordered  the  relator, 
an  executor  and  trustee,  to  pay  the  complainant 
moneys  in  his  hands  for  his  use  and  benefit,  and 
also  ffave  execution  against  the  relator  for  the  sum, 
together  with  interest,  it  was  held  that,  although  it 
was  hia  duty  to  pay  such  sum,  and  the  decree  was 
right  in  awarding  an  execution  against  him  in  case 
it  was  not  paid,  yet  the  decree  did  not  authoriase 
the  imprisonment  of  the  relator,  for  the  reason 
that  it  only  showed  that  he  owed  the  money  which 
came  to  his  hands  as  a  trustee,  and  therefore  the 
debt  arose  out  of  and  was  founded  on  a  contract. 
Be  Blair,  4  Wi&  522, 6S1,  586. 

Where  a  decree  against  an  executor  ordered  him 
to  pay  money  over  to  a  legatee,  it  was  held  that  he 
was  entitled  to  an  execution  to  enforce  the  per- 
formance of  such  decree,  but  that  he  was  not  en- 
titled to  an  alternative  decree,  to  the  effect  that 
upon  failure  of  such  payment  the  executor  should 
be  deemed  to  be  in  contempt,  the  facts  not  author- 
izing such  alternative  order  imprisoning  the 
defendant  on  failure  to  pay*  the  court  stating  that 
the  power  to  order  imprisonment  was  never  exer- 
cised by  chancery  courts,  except  In  those  cases 
where  a  trust  in  the  property  or  fund  arose  be- 
tween the  parties  litigant,  or  some  specific  interest 
in  it  was  claimed,  or  the  chattel  had  such  pe- 
culiar value  and  importance,  that  a  recovery  of 
damages  at  law  for  its  detention  or  conversion  was 
inadequate.  Such  interference  was  in  the  nature 
of  a  bill  quia  timet,  and  was  asserted  only  on  a 
proper  showing  that  the  fund  or  property  was  in 
danger  of  loss  or  destruction.  No  jurisdiction  to 
compel  the  payment  of  an  ordinary  money  demand 
unconnected  with  such  peculiar  equities  ever  ex- 
isted in  chancery  courts,  nor  had  they  the  power  to 
compel  such  payment  by  punishing  the  refusal  to 
pay  under  the  guise  of  contempt.  Clements  v. 
Tillman,  790a.  451,  464. 

When,  however,  the  order  which  it  is  sought  to 
enforce  is  not  a  mere  decree  for  the  payment  of 
money  amounting  to  a  mere  judgment  against  the 
defendant  or  debtor,  the  power  of  the  court  to  en- 
force such  order  by  imprisonment  would  seem  to 
be  denied  under  the  state  Constitutions  and  laws 
abolishing  imprisonment  for  debt. 

It  has  been  held  that  proceedings  for  the  settle- 
ment of  the  estate  of  a  decedent  are  not  a  civil  ac- 
tion within  the  meaning  of  0 15,  art.  1,  of  the  Con- 
stitution of  California,  nor  is  the  amount  of  money 
which  by  the  order  of  distribution  the  executors 
are  required  to  pay  over  to  the  distributees,  a  debt 
due  from  the  executors  to  the  distributees,  and 
therefore  the  case  does  not  fall  within  the  clause 
of  the  section  of  the  Constitution  forbidding  im- 
prisonment for  debt  in  a  civil  action.  Ex  parte 
Smith,  53  Cal.  204,  207.  To  the  same  effect.  Ex  parte 
Cohn,  66  Cal.  108, 106. 

The  provisions  of  the  New  York  act  to  abolish 
imprisonment  for  debt  do  not  extend  to  proceed- 
ings as  for  contempt  to  enforce  civil,  remedies. 
They  relate  only  to  dvll  prooeaa  for  executions  is- 
84L.K.  A. 


I  suing  out  of  courts  of  law  or  equity,  and  they  are 
not  therefore  applicable  to  proceedings  in  the  sur- 
rogate's court.  Doran  v.  Dempsey,  1  Bradf.  400, 
402,  in  whioh  case  an  attachment  was  issued  against 
an  executor  to  compel  his  obedience  to  the  order 
of  the  court  directing  the  payment  of  a  legacy. 

In  Tome's  Appeal,  60  Pa.  286,  207,  the  court  ap- 
plied the  construction  placed  upon  the  nonim- 
prisonment  law  of  1842  in  the  case  of  Chew's  Ap- 
peal, 44  Pa.  247,  to  the  case  when  an  executor  was 
ordered  to  pay  and  deliver  over  to  a  successor  the 
estate  of  a  decedent  in  his  hands. 

In  Leach  v.  Peabody,  68  Y t.  486,  the  court  held 
that  an  executor  wilfully  refusing  to  obey  the  or- 
der of  the  court  of  probate  under  which  he  was  to 
pay  a  certain  amount  to  the  widow  and  children  of 
a  decedent  for  their  maintenance,  pending  the  settle- 
ment of  the  estate,  was  lawfully  imprisoned,  and 
distinguished  the  case  from  that  of  Re  Bingham,' 
82  Vt.  820,  in  whioh  the  order  made  by  the  Judge  of 
probate  created  a  debt,  the  imprisonment  for  non- 
oomplianoe  and  the  court's  order  in  that  case  be- 
ing unlawful,  1 16,  chap.  48,  of  Yt.  Gen.  Stat.,  which 
empowered  probate  courts  to  issue  warrant's  for 
the  imprisonment  of  a  person  refusing  to  perform 
its  orders,  applying  in  the  case  then  before  the 
court  but  not  in  the  latter. 

The  same  principles  would  seem  to  be  applied  by 
the  court,  in  the  case  of  Re  Leahey.  68  Yt.  724,. 
where  the  petitioner  had  been  committed  for  neg- 
lect in  obeying  the  order  of  the  court  to  pay  over 
money  in  his  hands  as  administrator,  which  sum 
had  been  recovered  in  a  Judgment  obtained  in  an 
action  brought  by  his  successor  against  him;  the 
court  stating  that  the  debt  was  not  one  of  simple 
contract  which  he  was  liable  to  pay  to  a  creditor, 
but  the  funds  in  his  bands  were  not  bis,  but  were 
held  by  him  as  a  strict  trust  to  pay  them  away  only 
as  ordered  by  the  court.  See  also  Wood  v.  Wood, 
84  O a.  102;  Hosack  v.  Rogers,  11  Paige,  008.  supra,. 
II.  b;  Mel vin  v.  Melvin,  72  N.  C.  884, 886,  ntpra.  III.  d. 

c.  In  admiralty. 

By  rule  48  in  admiralty,  made  in  December,  18S0,. 
by  the  supreme  court,  it  is  provided  imprisonment 
for  debt  on  process  issuing  out  of  the  admiralty 
court  is  abolished  io  all  cases  where  by  the  laws  of 
the  state  in  which  the  court  is  held  imprisonment 
has  been  or  shall  be  hereafter  abolished  upon  simi- 
lar or  analogous  process  issuing  from  a  state  court, 
and  by  1 000  of  the  Revised  Statutes  of  the  TTnited 
States  it  is  provided:  **No  person  shall  be  im- 
prisoned for  debt  in  any  state  on  process  issuing 
from  a  court  of  the  United  States  where  by  the 
laws  of  such  state  imprisonment  for  debt  has  been 
or  shall  be  abolished,  and  all  modifications,  condi- 
tions, and  restrictions  upon  imprisonment  for  debt 
provided  by  the  laws  of  any  state  shall  be  applica- 
ble to  the  process  issuing  from  the  courts  of  the 
United  States  to  be  executed  therein,  and  the  same 
course  of  proceedings  shall  be  adopted  therein  as 
may  be  adopted  in  the  courts  of  such  state.'*  The 
Bremena  v.  Card,  38  Fed.  Rep.  144. 

Section  090,  U.  S.  Rev.  Stat.,  rule  47,  of  the 
Amended  Admiralty  Rules,  and  I  17,  art.  1,  of  the 
Washington  Constitution,  refer  only  to  imprison- 
ment for  debt,  and  do  not  affect  the  power  of  the 
court  to  issue  a  warrant  of  arrest  as  process  for 
compelling  the  defendant  to  i  espond  to  the  claim 
for  unliquidated  damages,  whioh  is  not  a  debt,  any 
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party  refused  to  pay  for  such  food,  lodging, 
or  accouiroodation  on  demand,  or  that  be  ab- 
sconded without  paying  or  offering  to  p&y  for 
such  food,  lodging,  or  other  accommodations, 
or  that  he  surreptitiously  removed  or  attempted 
to  remove  his  or  her  baggage,  shall  be  prima 
facie  proof  of  Ihe  fraudulent  intent  mentioned 
in  g  1  of  this  act. 


Sec.  8.  Be  il  further  enacted,  that  at  any 
time  after  thirty  (80)  days  after  the  person  in- 
curring the  debt  or  obligation  has  left  the  hotel, 
inn,  or  boarding  house,  and  the  debt,  or  obliga- 
tion being  still  due  and  unpaid,  the  owner  or 
proprietor  of  said  hotel,  inn,  or  boarding  house, 
may  sell,  at  public  auction,  for  cash,  athotel  or 
boarding-house  office,  any  or  all  baggage  or 


more  than  It  restricts  the  power  of  the  court  to  Im- 
prison defendants  for  nonpayment  of  fines,  or  by 
way  of  punishment  for  contempt,  the  word  "debt** 
when  used  in  a  statute,  without  some  plain  or  ex- 
plicit declaration  making:  it  applicable  thereto,  not 
includinK  taxes  or  claims  for  unliquidated  dam- 
affee,  its  legal  definition  beinir  opposed  to  unliqui- 
dated damasres  or  a  liability  in  the  sense  of  an  in- 
choate or  contingent  debt  or  an  oblijration  not  en- 
forceable by  ordinary  process.  Bolden  v.  Jensen,  60 
Fed.  Rep.  746,  where  the  action  was  in  libel  to  re- 
cover damages  for  personal  injury  and  cruelty  ia- 
flicted  on  the  llbellant  while  serving  on  board  a  ves- 
sel as  a  seaman. 

As  the  right  to  a  warrant  of  arrest  of  the  person  is 
unauthorized  and  illegal  under  the  Constitution  of 
Alabama,  so  is  an  attachment  issued  under  rule  2  of 
the  rules  of  practice  in  admiralty,  which  is  depend- 
ent on  such  warrant  of  arrest,  the  right  to  the 
writ  being  dependent  on  the  right  to  imprison  for 
debt,  which  right  is  abolished  by  the  Constitution 
of  that  state.    Chiesa  v.  Conover.  86  Fed.  Rep.  834. 

So,  in  Hanson  v.  Fowle,  1  Sawy.  407. 506,  where 
the  plaintiff  sought  damages  for  a  trespass  and  con- 
sequent injuries  to  his  person.committed  by  defend- 
ant, who  was  arrested  pursuant  to  the  admiralty 
rules,  it  was  contended  that  such  imprisonment 
was  illegal  by  reason  of  the  Oregon  statute  of 
March  2,  1867,  which  modified  the  law  respecting 
imprisonment  for  debt.  It  was  held  that  such  stat- 
ute did  not  apply  to  the  case  in  question,  as  the  ac- 
tion was  not  one  to  recover  a  debt,  neither  was  the 
claim  for  damages  a  claim  for  a  debt  within  the 
meaning  of  such  act,  or  within  the  meaning  of  Or. 
Const,  art.  1,  subdiv.  10,  not,  however,  until  such 
claim  had  ripened  into  a  decree  for  a  sum  of  money 
certain. 

In  The  BUnche  Page,  16  Blatchf .  1,  8,  it  was  held 
that  the  stipulations  and  bonds  of  sureties  In  suits 
in  rem  in  admiralty  amounted  to  contracts  and 
contracts  to  pay  money,  and  that  the  decrees  were 
Judgments  requiring  the 'payment  of  money  Aj^ 
upon  contracts,  and  the  statutes. of  Newj.y«S^  hav- 
ing abolished  Imprisoniugjlt  for  Mebt  a^  remedy 
in  execution  of  a  Judgment  requiring  the  payment 
of  money  due  on  a  contract,  the  circuit  court  of  the 
United  States  had  no  power  to  enforce  such  Judg- 
ment by  Imprisonment. 

d.  Alimony. 

The  question  has  often  been  raised  as  to  whether 
the  imprisonment  of  the  defendant  in  divorce  pro- 
ceedings for  nonpayment  of  alimony  is  imprison- 
ment for  debt  within  the  meaning  of  the  provisions 
of  the  various  state  Constitutions  inhibiting  im- 
prisonment for  debt. 

The  majority  of  the  cases  are  in  favor  of  the  the- 
ory that  alimony  is  not  a  debt  within  the  meaning 
of  such  Constitutions,  and  therefore  the  defend- 
ants' Imprisonment  is  not  contrary  to  the  consti- 
tutional provisions,  the  question  being  regarded  as 
an  imprisonment  for  the  wilful  contempt  of  the 
court's  order  and  in  the  nature  of  a  punishment 
therefor,  rather  than  as  a  means  of  enforcing  pay- 
ment of  a  debt. 

The  only  state  which  seems  to  hold  an  opinion  in 
direct  conflict  with  the  above  doctrine  is  Mibsouri* 
wherein  the  courts  hold  that  alimony  is  a  debt 
within  the  prohibitory  provisions  of  the  state  Con- 
stitution. 
84  L.  R.  A. 


In  a  case  where  the  wife's  bill  against  the  hus- 
band prayed  for  alimony,  but  did  not  seek  a  di- 
vorce, the  court,  in  passing  upon  the  duty  of  the 
husband  to  maintain  his  wife,  and  in  enforcing  an 
order  for  the  payment  of  such  alimony.  8tat(>d  that 
the  court  of  chancery  might  and  did  enforce  the 
obeying  of  such  orders  by  attachment  of  the  per- 
son of  the  husband,  and  that  such  a  proceeding 
was  not  imprisonment  for  debt*  within  the  prohibi- 
tion of  the  Alabama  Constitution.  Hurray  v.  Mur- 
ray, 84  Ala.  863. 

In  Ex  parte  Murray,  86  Fed.  Rep.  406,  it  was  con- 
tended on  behalf  of  the  petitioner  that  he  was  im- 
prisoned without  due  process  of  law,  and  that 
I  aeOl  of  the  Alabama  Code  of  1886,  which  provided 
that  such  decree  might  be  enforced  by  process  of 
attachment  against  the  defendant  therein,  and  by 
sequestration  of  his  property,  as  well  as  by  execu- 
tion! was  unconstitutional.  The  court  held  that  the- 
prisoner  was  not  imprisoned  without  due  process 
of  law,  and  that  the  section  in  question  was  not  a 
violation  of  the  Constitution  of  the  United  States, 
relating  to  the  liberty  of  the  subject,  and  that  as 
the  courts  had  held  that  a  decree  for  alimony  was 
not  a  money  decree,  but  was  a  decree  to  enforce 
the  performance  of  a  duty,  the  nonperformance  of 
it  was  a  wrong,  quasi  criminal,  and  that  therefore 
the  writ  of  attachment  wss  an  appropriate  mode 
for  enforcing  such  decree,  and  for  this  reason  there- 
was  no  law  or  constitutional  provision  of  the 
United  States  which  was  violated  by  such  arrest 
and  imprisonment. 

So,  in  Ex  parte  Perkins,  18  Cal.  60,  the  main  ques- 
tion had  relation  to  the  power  of  the  district  court 
to  order  the  applicant  to  pay  a  sum  of  money  for 
expenses  incurred  by  the  defendant  wife  in  an  ac- 
tion for  divorce,  the  question  turning  upon  the 
legality  of  the  husband^s  imprisonment  for  non-  ^ 
compliance  with  an  order  of  the  court  i^speetlng 
the  alftoogy^Jhe  husband *s«d^(ention  being  that 
such  sunf^l^ja  debt  within  the  meaning  of  the 
M^kAs  a^  th^^lif ornia  Constitution  prohibiting 
imprisonment  for  debt.  The  court  held  that  such 
was  not  the  case,  and  that  the  sum  so  ordered  to  be 
paid  was  not  within  the  provisions  of  the  Constitu- 
tion. 

But  In  Re  Wilson,  76  Cal.  680,  684,  where  the  peti- 
tioner applied  to  be  discharged  from  custody,  and 
alleged  his  inabiUty  to  pay,  the  court  betd  that  an 
opportunity  should  be  given  him  to  prove  his  ina- 
bility to  comply  with  the  order  of  the  court,  as  to 
hold  that  he  should,  when  utterly  penniless,  suffer  a 
life  Imprisonment  for  debt,  because  of  the  particu- 
lar form  in  which  the  imprisonment  was  imposed,, 
would  be  a  gross  violation  of  the^provisions  of  the 
Code. 

Where,  in  contempt  proceedings  for  nonpayment 
of  alimony,  the  defendant  Insisted  that  the  decree 
stood  on  the  same  ground  as  a  judgment  at  law,  or 
an  ordinary  decree  in  equity,  for  the  payment  of  a 
mere  debt  or  sum  of  money,  enforceable  as  in  those 
cases,  by  an  accustomed  writ  of  execution,  and  if 
necessary  by  an  appropriate  resort  to  a  court  of 
equity;  and  that  an  enforcement  of  the  decree  by 
process  of  contempt  for  noncompliance  with  it 
would  deprive  the  defendant  of  the  exemption 
from  imprisonment,  or  in  case  of  imprisonment 
the  privilege  of  the  oath,  provided  by  law  for  poor 
debtors,  to  which  he  would  be  entitled  in  an  ordi- 
nary writ  of  execution,  the  court  stated  that  suclk 
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property,  left  at  eakl  hotel,  inn.  or  boaidioe' 
boiue,  1o  satuify  Mid  deU  or  ooiijeation  wltb- 
oat  aoj  prrx«M  at  law  or  equitj.  proTided  that 
said  sale  shall  be  advertised'  fey  written  or 
printed  pollers  for  at  least  ten  days  before  said 
sale. 

Sec-.  4.  Be  it  further  enacted,  that  all  laws, 
and  parts  of  laws,  in  conflict  with  this  act.  be 
and  the  same  are  hereby  repealed. 

Acts  im5,  chap.  «7.      \ 


It  will  be  obaerred  that  the  indictBeDl  be- 
fore us  is  framed  onder  the  3d  daose  of  the 
1st  section  of  the  act,  which  we  have  indicated 
by  italics.  The  act  is  assailed  as  a  whole,  in 
ite  title  and  in  its  body;  and  asa  whole  we  con- 
sider it.  treatinf^  the  objections  made  in  the 
motion  to  qoash  in  the  older  in  Irhidi  they  are 
heretofore  mentioned. 

The  first  and  second  objections  are  directed 
at  the  title  of  the  act,  and  are  intended  to  in- 


was  not  a  decree  for  the  payment  of  a  debt  as  the 
court  did  not  decree  alimonr  as  a  debt  doe  to  the 
wife.  Iwt  as  a  part  of  ber  biubaiid''8  estate  to  which 
she  became  :iegallj  eotltJed.  Lyon  v.  Lyon,  21 
Conn. !»,  197, 

»ff,  in  C^rtton  r.  Csiiton,  44  Ga.  ZlA.  280.  it  was 
held  that  9  18,  art.  1.  Oa.  Const.  1»S,  abolishing  tm- 
piisonment  for  debt,  did  not  take  away  the  power 
of  the  Judfte  to  commit  to  Jail  for  contempt  of 
CTfurt  in  ref  usfnir  to  obey  an  order  for  the  payment 
fff  temporary  alimony  in  divorce  proceedings,  al- 
tbouflrh  9  17  of  the  same  article  of  the  Constitution 
woaid  s€9em  to  imply  that  socfa  power  exists,  since 
it  makes  it  the  duty  of  the  general  assembly  to  limit 
the  power  of  the  courts  to  punish  for  contempts  in 
such  cases.  Ttie  imprisonment  must,  however,  be 
clearly  for  the  contempt  of  the  process  of  the 
court,  and  be  of  one  who  is  at>le  and  nnwillmg  to 
obey  the  order  of  the  court. 

And  m  Lester  v.  Lester.  08  Oa.  968,  where  the  de- 
fendant was  Imprisoned  for  contempt  for  the  non- 
payment of  alimony,  the  court  stated  that  whUe 
the  imprisonment  which  impends  over  the  respond- 
ent is  not  for  debt,  it  can  be  prevented  by  the 
same  roeaos  as  if  it  were,  that  is,  by  payment,  and 
that,  hsrsh  as  wss  the  only  remedy  of  imprison- 
ment for  debt,  yet  It  had  its  wholesome  effect  in 
many  cases,  and  was  so  far  a  beneficial  instru- 
mentality. 

And  this  is  so  for  the  reason  that  the  means  used 
to  compel  his  obedience  to  such  decree  by  attach- 
ment do  not  amount  to  an  imprisonment  for  debt 
within  the  meaninir  of  the  Constitution,  the  court 
having  stated  that  *'when  a  bird  can  sing,  and  will 
not  sing,  he  must  be  made  to  sing."  Lewis  v. 
Lewis,  89  Oa.  706. 

Tn  nilnois  the  courts  have  held  that  a  commit- 
ment to  jsil  for  the  nonpayment  of  alimony  is  not 
an  imprisonment  for  debt,  under  the  provisions  of 
the  Illinois  Constitution  and  the  laws  enacted  on 
that  subject. .  Wightroan  v.  Wightman,  45  111.  167« 
173. 

The  amount  found  and  ordered  to  be  paid  under 
a  decree  of  alimony  is  not  originally  founded  upon 
contract,  and  therefore  if  the  means  sdopted  for 
enfolding  such  psyment  are  in  accordance  with  the 
lllloois  Chancery  Code,  they  are  not  contrary  to 
the  provisions  of  the  15tb  section  of  the  8tb  article 
of  the  Illinois  Constitution,  prohibiting  imprison- 
ment for  debt.    Ibid. 

Ho,  in  Becker  v.  Becker.  15  III.  App.  247.  the  court 
stated  that  decrees  for  alimony  might  be  enforced 
by  execution  as  other  decrees  in  chancery,  or  in 
any  other  mode  consistent  with  the  practice  of  the 
court  of  chancery.  No  doubt  the  court  may  en- 
force decrees  for  the  payment  of  alimony,  as 
sequestration  of  real  or  penonal  estate  by  attach- 
ment against  the  person,  by  fine  or  imprisonment, 
or  both,  in  the  discretion!  of  the  court,  but  while 
such  extraordinary  power  is  conceded  to  rest  in 
the  courts.  It  is  subject  to  those  limitations  im- 
posed by  the  Constitution  that  a  party  may  not  be 
Imprisoned  except  in  cases  where  it  shall  appear 
he  has  the  pecuniary  ability  to  enable  him  to  com- 
ply with  the  decree,  and  his  disobedience  is  wilful. 

The  court  may  punish  wilful  disobedience  by  im- 
prisonment, but  the  spirit  of  the  Illinois  Constitu- 
8i  L.  R.  A. 


I  tion  forbids  the  peconiary  inabitity  of  the  party  in 

■  proceedings  to  enforce  tbe  payment  of  alimony 
not  resulting  from  bis  fimodolent  eondoct  to  pro- 
duce soch  condition  from  being  madeagroand  for 

I  punishment  as  for  a  contempt  by  imprtsonment. 
0*Gallaghan  v.  0*Osllagfaan.  m  BL  SSt,  SSi^  SSk. 

,  Blake  v.  People.  80 IIL  U,  14. 

I  And  the  Indiana  courts  have  li^d  that  attmony 
is  not  a  debt  growing  out  of  law  f oonded  opon  a 

;  contract,  express  or  implied,  within  the  meaning 

'  of  the  Constitution.    Menzie  v.  Anderson,  06  Ind. 

.2». 

J  So,  tlie  restrictions  imposed  by  the  Xassacfaoeetts 
general  statutes  apply  to  executions  issued  to  pay 
debts  or  damages  in  a  civil  action,  except  in  ac- 
tions of  tort,  and  the  allowance  of  alimony  or  the 
award  to  the  wife  of  ber  own  or  a  part  of  lier  bos- 
band's  estate,  upon  granting  a  divorce,  is  not  a 
debt  or  damages  in  the  sense  of  the  statute.  Chase 
V.  Ingalk.  87  Mass.  524. 530. 

And  hi  Foster  v.  Foster,  130  Mass.  189,  it  was  beki 
that  a  defendant  lawfully  arrested  on  execution 
for  alimony  had  no  right  to  be  discharged  from 
imprisonment,  except  in  the  same  manner  and 
subject  to  the  same  provisions  of  law  as  a  person 
arrested  on  execution  for  debt  or  damages  in  a 
civU  action,  and  by  applying  to  take  the  poor 
debtor's  oath  he  assumed  the  risk  of  meeting 
charges  of  fraud  filed  by  a  creditor. 

In  Hurd  v.  Hurd  (Minn.)  65  X.  W.  728,  It  was  con- 
tended that  the  statute  authorizing  imprison- 
ment for  contempt  in  refusing  to  pay  alimony 
violated  the  Minnesota  Constitution  forbidding 
imprisonment  for  debt,  but  the  court  held  that  if 
the  statute  was  to  be  construed  as  authorizing  the 
imprisonment  of  a  party  neglecting  or  refusing  to 
pay  alimony  which  the  court  had  ordered  him  to 
pay,  until  he  did  pay,  without  reference  to  his 
power  to  comply  with  the  order,  it  was  unconsti- 
tutional, but  the  statute  in  question  was  to  be  con- 
strued as  applying  only  to  cases  where  the  husband 
had  the  ability  to  comply  with  tbe  order  of  the 
court  and  would  not  do  so,  and  so  construed  it  was 
constitutional,  and  therefore  if  it  was  in  bis  power 
to  comply  with  the  order  of  the  court  his  refusal 
was  a  contempt  of  the  court,  and  he  might  be  im- 
prisoned until  he  purged  himself  of  the  contempt 
by  complying  with  the  order,  and  such  imprison- 
ment was  for  contempt  and  not  for  debt,  and 
therefore  did  not  contravene  the  constitutional 
provision. 

Executions  for  alimony  have  in  New  Hampshire 
been  made  to  run  against  both  the  property  and 
the  body,  as  the  court  may  have  seen  fit  to  direct, 
and  the  provisions  of  the  statute  exempting  the 
body  from  arrest  do  not  apply  to  decrees  and  or- 
ders of  this  nature.  Sheafe  v.  Sheafe,  96  N.  H.  156. 
166;  Sheafe  v.  Lalghton,  Id.  24a 

So,  in  North  Carolina  the  courts  have  held  that 
tbe  allowance  of  alimony  is  not  a  debt  within  tbe 
meaning  of  the  state  Constitution,  for  which  im- 
prisonment is  not  permitted.  Pain  v.  Pain.  80  N. 
C.822. 

And  N.  C.  Act  1866,  chap.  63,  abolishing  imprison- 
ment for  debt,  does  not  embrace  cases  relating  to 
the  payment  of  alimony  jtendente  liU,  and  there- 
fore in  case  the  defendant  neglects  to  obey  the  or- 
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voke  the  3d  clause  of  §  17  of  art.  2  of  the  state 
CoDStitution,  which  clause  declares  that  "no 
bill  shall  become  a  law  which  embraces  more 
than  one  subject,  that  subject  to  be  expressed 
in  the  title."  That  requirement  of  the  organic 
law  is  mandatory,  and,  unless  obeyed  in  every 
instance,  the  legislation  attempted  is  invalid  and 
of  no  effect  whatever.  Cannon  v.  McUhes,  » 
Heisk.  518;  Cole  JIffa.  Co,  v.  Falls,  90  Tenn.  482. 
1.  The  subject  of  the  present  act  is  **  protec- 


tion" to  hotel,  inn,  and  boarding-house  keepers; 
and  that  subject  is  plainly  and  unmistakably 
expressed  in  the  title,  which  is  &s  follows:  "An 
Act  to  Protect  Hotel,  Inn.  and  Boarding-House 
Keepers."  It  is  a  vain  impeachment  of  the 
law  to  say  that  it  is  bad  because  the  means  or 
instrumentalities  by  which  that  protection  is 
to  be  afforded  are  not  recited  in  the  title. 
Recitation  of  details  in  the  title  of  an  act  is  not 
necessary  to  its  validity.    It  is  sufficient  to  state 


•der  of  the  court  in  such  cases  be  may  be  arrested 
and  imprisoned  uotil  he  complies  with  the  order 
of  the  court.  Wood  v.  Wood,  81  N.  C.  688.  To  the 
same  eflTect,  Clerk's  Office  v.  Allen,  7  Jones,  L.  156. 

Id  Effinflrer  v.  State,  11  Ohio  C.  C.  889,  891,  it  was 
held  that  upon  sufficient  evidence  the  court  had 
•power  to  imprison  for  contempt  on  failure  to  pay 
alimony,  as  such  alimony  was  not  a  debt,  and  im- 
prisonment for  failure  to  perform  was  not  against 
the  provisions  of  the  Constitution  of  that  state,  or 
within  the  state  statutes. 

The  punishment  of  a  defendant  in  a  divorce  suit 
for  noncompliance  with  an  order  for  the  payment 
of  alimony  under  9  5040  of  the  Revised  Statutes  of 
Ohio,  which  provides  that  a  person  guilty  of  aoy 
of  the  f oUowing  acts  may  be  punished  as  for  a  con- 
tempt, that  is,  disobedience  of  or  resistance  to  a 
lawful  writ,  process,  order,  rule,  judgment,  or 
command  of  a  court  or  of  an  officer,  is  not  im- 
prisonment for  a  debt  within  the  meaninir  of  the 
state  Constitution,  as  the  order  for  temporary  ali- 
mony does  not  create  a  debt.  Stewart  v.  Stewart, 
23  Ohio  L.  J.  88. 

Again,  in  Tolman  v.  Leonard,  28  Wash.  L.  Rep. 
843, 348,  it  was  held  that  an  allowance  of  alimony 
was  not  in  the  nature  of  an  absolute  debt,  inas- 
much as  it  was  not  unconditional  and  uncbange- 
tible.  as  it  might  be  changed  in  amount,  even  when 
in  arrears,  upon  good  cause  shown  to  the  court 
having  jurisdiction,  and  therefore  an  order  com- 
mitting the  defendant  to  prison  for  thenonobeerv- 
ance  of  the  court^s  order  respecting  the  payment 
of  such  alimony  was  not  within  the  constitutional 
prohibition  against  imprisonment  for  debt. 

But  in  Aspinwall  v.  Aspinwall,  58  N.  J.  Eq.  684, 
upon  proceedings  to  compel  the  specific  perform- 
ance by  a  husband  of  a  contract  made  by  him  upon 
articles  of  separation,  wherein  the  wife  sought  by 
-attachment  for  contempt  to  compel  him  to  pay 
tbe  stipulated  weekly  allowances,  the  court  refused 
the  writ,  and  upon  appeal  it  was  held  that  such 
refusal  was  right,  the  court  stating  that  under  N. 
J.  Rev.  Stat.  9  56,  p.  113,  and  0  64,  p.  115,  the  court 
of  chancery  bad  power  to  enforce  its  decrees  by 
-sequestration  of  the  real  and  personal  estate  of  the 
defendant,  and  by  issuing  writs  of  fl.  fa.  and  of  a 
capias  ad  satisfaciendum,  and  tbe  effect  of  such 
legislation  was  to  do  away  with  the  process  of 
oontempt  as  a  method  of  enforcing  decrees  for  the 
payment  of  moneys  due  upon  contracts  between 
the  parties,  in  cases  where  no  special  equities  exist, 
and  to  substitute  therefor  sequestration  of  the  de- 
fendant's estate,  the  writ  of  fieri  facias  against  his 
real  and  personal  property,  and,  in  cases  of  f  raud« 
the  writ  of  capias  against  his  person,  tbe  court^s 
conclusion  being  that  decrees  of  that  kind  in  cases 
where  there  was  no  pretense  of  fraud,  which  were 
ordinarily  enforced  in  that  state  by  process  of  at- 
tachment, could  only  be  reached  by  ignoring  that 
provision  of  the  New  Jersey  Constitution  •which 
forbids  tbe  imprisonment  of  any  person  for  debt 
in  any  action,  or  on  any  judgment  founded  on  con- 
tract, except  in  cases  of  fraud;  for  tbe  ultimate 
result  of  proceedings  for  contempt,  where  they 
were  used  as  a  method  of  relief  inter  paries,  was 
the  imprisonment  of  the  party  proceeded  against. 

So,  in  Steller  v.  Steller,  25  Mich.  159,  tbe  defendant 
•Insisted  that  the  constitutional  provisions  inhibit- ; 
M  L.  R.  A. 


ing  imprisonment  for  debt  exempted  him  from  be- 
ing committed  to  jail  for  nonpayment  of  temporary 
alimony  and  expenses.  The  court  stated  that 
whatever  might  be  the  proper  construction  to  be 
placed  upon  the  Michigan  statutes.  It  was  clear 
that  with  imprisonment  for  debt  forbidden,  a  party 
could  not  be  imprisoned  on  noncompliance  with 
such  an  order,  except  on  the  ground  of  contempt 
of  the  authority  of  the  court. 

And  in  Missouri  the  courts  have  held  that  an  or- 
der for  tbe  payment  of  alimony  is  simply  an  order 
for  the  payment  of  money,  and.  Imprisonment  for 
debt  being  abolished  In  that  state,  and  imprison- 
ment for  nonpayment  of  alimony  being  the  im- 
prisonment for  debt  only,  the  commitment  of  tbe 
defendant  in  such  a  case  is  without  authority  of 
law  and  contrary  to  the  provisions  of  the  Constitu- 
tion. Neither  can  such  a  party  be  imprisoned  for 
contempt  of  court  in  refusing  to  obey  such  an  or- 
der, as  there  is  no  means  of  putting  a  party  in  con- 
tempt for  disobeying  orders  or  decrees  for  the  mere 
payment  of  money.  Co  ugh  11  n  v.  Ehlert,  89  Mo.  285. 

Again,  in  Elmer  v.  Elmer,  150  Pa.  205,  where,  upon 
petition  and  affidavit  of  a  wife  that  no  alimony  bad 
been  paid  to  her,  and  praying  process  to  compel  the 
payment  of  the  same,  the  court  issued  a  fi.  fa.  and 
a  ca.  sa.  for  the  collection  of  the  same,  and  subse- 
quently  refused  to  set  the  same  aside,  it  was  held 
that  a  fl.  fa.  or  attachment  was  the  proper  process 
under  the  Pennsylvania  act  of  1854,  I  1,  but  that 
ca.  sa.  was  not  the  proper  remedy  as  It  was  not  au- 
thorized. In  this  case,  however,  the  constitution- 
ality of  the  imprisonment  was  not  directly  raised, 
neither  was  the  point  that  Imprisonment  for  debt 
was  abolished  in  that  state  by  statute  passed  upon, 
the  court  merely  holding  the  arrest  unauthorized. 

And  where  upon  a  motion  for  an  attachment  for 
the  nonpayment  of  alimony,  the  libelant  suggested 
that  the  proper  remedy  was  a  ca.  sa.  under  wbioh  he 
could  be  discharged  upon  complying  with  the  pro- 
visions of  the  Insolvency  laws,  tbe  court  stated 
that  if  it  were  to  award  such  a  writ  it  would  only 
raise  the  question  whether  the  court  had  power  to 
enforce  a  decree  for  alimony  by  attachment,  and, 
the  Pennsylvania  act  of  1842,  which  abolished  im- 
prisonment for  debt,  excepting  proceedings  for 
contempt,  to  enforce  civil  remedies,  the  proceed- 
ings by  way  of  attachment  for  contempt  were  legal. 
Wallen  v.  Wallen.  1  Pa.  Dlst.  R.  684. 

Upon  the  question  of  contempt  proceedings  to 
compel  the  payment  of  alimony,  see  note  to  Sta- 
ples V.  Staples  (Wis.)  24  L.  R.  A.  433. 

e.  In  bastardy. 

The  question  whether  the  relation  of  debtor  and 
creditor  exists  between  tbe  reputed  father  of  an 
illegitimate  child  and  those  who  prosecute  him,  so 
as  to  create  a  debt  within  the  meaning  of  the  con- 
stitutional provisions  abolishing  imprisonment  for 
debt  BO  as  to  exempt  such  father  from  attachment 
and  imprisonment  for  nonpayment  of  the  amount 
ordered  to  be  paid  by  him,  has  often  been  raised 
when  it  has  been  sought  to  punish  such  father  by 
imprisonment. 

In  most  cases,  however,  the  courts  have  held  that 
such  a  relation  is  not  created  thereby,  and  that  the 
liability  of  the  father  is  not  a  debt  within  the  mean- 
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the  object  in  the  tide,  and  the  nttDoer  of  its '  and  scope  of  the  aoL  It  need  not  amouot  to 
acconplbbmeDt  in  the  body  of  the  act.  Ltuhr-  an  index  or  epitome  of  the  statnie,  nor  k  it 
man  t.  HJuibif  Countg  Taxing  Dut.  2  Lea,  425;  ■  neoeasary  that  the  title  should  set  forth  the 
Ez  parte  Orifin,  88  Teon.  547;  lUinau  C.  R.  modes,  means,  or  instnunenulities  provided 
f'0,w.  Crider,  91  Teon,  494.  A  late  aatbor  in  the  law  for  i's  administratioo  and  enforce- 
sajs:  **  In  regard  to  the  particnlarity  required  ment."  Black.  Const.  Law.  ^  107.  It  cannot 
in  the  title  of  a  statute,  it  is  the  accepted  doc-  be  tmlj  said,  therefore,  that  the  title  under 
trine  that  it  is  sofficient  if  the  title  described  oonsideTatioo  does  not  ezpteas  the  subject  of 
with  adequate  clearness  the  general  purpose .  legislation  because  it  fails  to  indicate  the  par- 


fnir  of  the  state  ConstttotioDa.  so  as  to  exempt  him 
from  impilsooment. 

In  Iowa,  bowerer.  the  courts  have  reached  a 
oootrsry  eooclosfoo,  bokfioff  the  amoant  to  be 
paid  by  sacfa  father  to  lie  in  the  nature  of  a  debt 
wftbfn  the  prorlsions  of  the  state  Constitatfon. 

The  ooDStitutloiial  inhibition  of  imprisonment 
for  debt  is  not  infringed  bj  the  imprisonment  of 
tlie  reputed  father  of  a  child,  if  he  fails  to  execute 
the  bond  for  tlie  support  of  the  child  required  of 
him  upon  oouTictSon.  He  is  not  imprisoned  for 
the  failure  to  paj  a  debt,  but  for  his  failure  to  per- 
form a  duty  enforced  in  the  name  of  the  state  for 
the  protecUon  of  the  sUte.  PauJk  r.  SUte,  SS  Ala. 
427, 4». 

And  the  relation  of  debtor  and  creditor  cannot  be 
said  to  exist  between  the  reputed  father  of  an  ille- 
gitimate child  and  the  people  who  prosecute  him, 
to  support  such  child,  and  therefore  the  amount 
ordered  to  be  paid  by  him  for  such  support  cannot 
l)e  said  to  be  a  debt  within  the  provisions  of  the 
constitutional  prohibition.  Rich  ▼.  People,  M  111. 
513,  515. 

In  Indiana  tliere  would  seem  to  have  been  a  con- 
flict of  opinion  upon  the  question,  but  the  later 
cases  have  overruled  the  earlier  ones,  which  held 
such  imprisonment  to  be  for  a  mere  debt. 

Where  a  bond  was  executed  in  a  bastardy  case  to 
save  the  defendant,  from  imprisonment,  it  was 
stated  that  if  the  prosecution  for  bastardy  was  not 
founded  on  a  criminal  or  appeal  statute,  it  was 
simply  for  the  enforcement  of  a  civil  obligation, 
and  the  bond  was  executed  to  escape  imprisonment 
for  debt,  which  was  a  proceeding  to  enforce  a  mere 
civil  obligation  for  the  nonperformance  of  which 
a  defendant  could  not  be  imprisoned.  Byers  v. 
State,  Hutchison,  20  f  nd.  47,  48:  State,  McArthur,  v. 
Evans,  19  Ind.  02. 

But  it  has  been  held  that  the  provisions  of  the 
Indiana  statutes  relating  to  bastardy  proceedings 
are  not  in  conflict  with  the  provisions  of  the  Indi- 
ana Bill  of  Rights,  9  22,  which  prohibits  imprison- 
ment for  debt,  and  therefore  such  act  is  constitu- 
tional, and  the  statute  relating  to  the  discharge  of 
insolvent  debtors  has  no  application  to  a  party  im- 
prisoned under  such  acts.  Lower  v.  Wallick,  2o 
Ind.  66. 

So.  in  Ex  parte  Teague,  41  Ind.  278,  the  court  held 
that  the  opinion  expressed  with  regard  to  the  con- 
stitutionalty  of  imprisonment  of  a  defendant  un- 
der the  bastardy  acts  in  the  case  of  Lower  v.  Wal- 
lick, »upra^  was  correct,  and  that  such  imprison- 
ment was  legal,  and  that  the  fact  that  the  defend- 
ant was  unable  to  replevy  the  demand  did  not  en- 
title him  to  a  discharge,  the  court  stating  that  the 
question  should  no  longer  be  regarded  as  open  and 
unsettled  in  that  state.  To  the  same  effect  State, 
Billman.  v.  Hamilton,  33  Ind.  502;  Ex  parte  Yoltz, 
87  Ind.  237. 

In  the  above  case  the  court  looked  upon  the  case 
of  Byers  v.  State,  Hutchison,  nupra^  which  held 
so  much  of  the  bastardy  act  as  provided  for 
the  imprisonment  of  the  defendant  unconstitu- 
tional and  void,  was  to  be  taken  as  overruled  by 
tbe  court  in  the  case  of  Lower  v.  Wallick,  supra, 
and  subsequent  cases. 

And  the  same  construction  was  placed  upon  the 
statute  and  the  proceedings  thereunder  in  Holl- 
vain  v.  State,  Emery,  87  Ind.  002,  tbe  court  stating 
84  L,  a  A. 


{that  it  did  not  consider  the  qoestioo  an  open  one. 
I  and  cited  the  earlier  cases  of  Lower  v.  Wallick. 
and  Bz  parte  Teagne,  supra;  Reynold    r.   La- 
mount,  K  Ind.  308;  and  Turner  v.  WiIkd,  4i  Ind. 
!  581,— in  support  otf  Its  theory. 
I     A  judgment  rendered  against  the  father  of  an 
illegitimate  child  for  the  payment  of  money  for  its 
support  and  maintenanoe  Is  not  a  debt  within  the 
meaning  of  the  constitutional  provision  abolisb. 
ing  unprisonment  for  debt.    Turner  v.  Wilson, 
f/upra. 

In  Turner  t.  Wlhion,  tupra^  which  followed  the 
hoMing  of  the  eourt  in  tlie  previous  cases  of 
Lower  V.  Wallick,  State,  Billnian,  v.  Hamilton, 
Ex  parte  Volts,  Ex  parte  Teague,  and  BeynoAds 
V.  I^mount,  fupra^  there  was,  however,  a  dissent- 
ing opinion  by  Chief  Justice  Pettit,  who  held  that 
the  provisions  of  the  bastardy  act,  which  provide 
that  after  Judgment  for  money  due  had  been 
rendered  the  defendant  should  be  imprisoned 
until  he  paid  or  replevied  tlie  Judgment,  was  a 
palpable  violation  of  both  the  letter  and  spirit  of 
the  22d  section  of  article  1  of  the  Constitutioa,  the 
ingredient  of  fraud  not  being  in  the  Judgment  for 
bastardy,  and  upon  the  further  ground  that  a  Judg- 
ment for  money  was  a  debt  no  matter  what  the 
cause  of  action  was,  whether  tort  or  contract,  the 
Judgment  being  a  debt  of  record,  and  cherefore 
the  debtor  could  not  k)e  imprisoned  to  enforce  or 
coerce  the  payment  of  it  in  cases  of  fraud. 

So,  it  has  been  held  that  a  proceeding  by  way  of 
imprisonment  of  a  defendant  in  cases  arising  un- 
der the  Indiana  statute  relating  to  bastardy,  is  a 
means  of  enforcing  the  court^s  order  and  a  part  of 
the  remedy,  and  not  merely  a  contempt  of  court. 
Reynolds  v.  Lamount,  supra. 

So,  in  Kansas  the  courts  have  held  that  tlie  order 
calling  upon  the  father  to  support  the  child  do  not 
malce  tbe  money  ordered  to  be  paid  for  the  sup- 
port of  such  child  a  debt  In  the  ordinary  accepta- 
tion of  the  terms,  and  that  therefore  the  constitu- 
tional provisions  do  not  apply.  Rt  Wheeler,  34 
Kan.  96. 

Again,  In  Nebraska  the  sum  charged  against  a 
petitioner  for  a  writ  of  habeas  corpus  for  the  sup- 
port of  an  illegitimate  child  has  lieen  held  not  to 
be  a  debt  in  the  sense  in  which  that  word  is  used  In 
tbe  Nebraska  Constitution,  and  therefore  the  im- 
prisonment  of  the  father  to  enforce  such  Judg- 
ment is  not  contrary  to  the  provisions  of  the  Con* 
stitution.    Ex  parte  Cottrell,  18  Neb.  196,  195l 

In  the  alK>ve  case,  the  question  was  whether  pro- 
ceedings in  bastardy  for  the  maintenance  of  an  il- 
legitimate child  were  in  the  nature  of  a  civil 
action,  and  so  within  0  20  of  art.  1  of  the  Consti- 
tution of  that  state,  which  provides  that  no  per- 
son shall  be  imprisoned  for  debt  in  any  civil  action, 
on  mesne  or  final  process,  unless  in  cases  of  fraud. 
The  court  held  that  such  proceedings  were  not 
within  the  provisions  of  the  Constitution,  and  that 
theretore  the  father  might  be  committed  to  prison 
for  nonpayment  of  the  amount  ordered  to  tie  paid 
by  him  for  the  maintenance  of  the  child. 

So,  in  Ex  parte  Donahoe,  24  Neb.  00,  the  court 
upheld  the  constitutionality  of  the  Nebraska  stat- 
ute relating  to  the  maintenance  and  support  of  il- 
legitimate children,  and  of  the  imprisonment  of  the 
father  for  noncomplying  with  the  order  of  the 
court,  upon  the  ground  that  such  imprisonment 
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ticular  provisioDs  to  be  made.  Nor  can  It  be 
-succeasfully  contended  that  it  fails  to  express 
the  subject  because  of  the  eeneral  terms  used 
for  that  purpose.  OeneraTity  of  title  is  not 
objectionable,  so  long  as  it  is  not  made  to  cover 
legislation  incongruous  in  itself,  or  which,  by 
fair  intendment,  may  not  be  considered  as  hav- 
ing a  necessary  or  proper  connection  with  the 
subject  expressed.     Cooley,  Const.  Lim.  5th 


ed.  p.  174;  Cannon  v.  Mathei,  8  Heisk.  519; 
Frazier  v.  East  Tennessee,  V.  A  O.  R.  Co.  88 
Tenn.  140;  State  v.  Wilson,  18  Lea,  247;  Qreene 
V.  8tate,  15  Lea,  711. 

2.  The  title  does  not  embrace  more  than  one 
subject.  That  it  names  its  proposed  bene- 
ficiaries in  three  classes,  as  hotel  keepers,  inn 
keepers,  and  boarding-house  keepers,  does  not 
make  it  double;  and  yet  there  is  no  other 


was  not  an  imprisonment  for  debt,  but  to  enforce 
the  statutory  penalty  under  a  oonvlotlon  of  bas- 
tardy involviQR  a  private  injury  and  a  public 
WTonff  to  be  compounded  only  by  the  assent  of 
the  oomplainingr  witness,  or  satisfied  by  compliance 
with  the  terms  of  the  statue,  snob  imprisonment 
not  beinff  in  aid  of  an  execution  for  debt,  such  as 
could  be  discharged  under  9  667  of  tbe  Code  of  Civil 
Procedure  of  that  state. 

And  the  Ohio  courts  have  held  tbat  the  proceed- 
iuRS  under  tbe  Ohio  statute,  whereby  the  father  of 
an  illegitimate  child  may  be  Imprisoned  to  enforce 
tbe  sentence  and  order  of  the  court,  with  respect 
to  tbe  child^s  maintenance,  are  not  in  conflict  with 
9 16,  art.  1,  of  the  Constitution  of  that  state,  for  the 
reason  that  the  liability  sought  to  be  enforced  is 
not  founded  upon  a  contract,  express  or  implied, 
but  orginates  in  the  wrongful  act  of  the  defend- 
ant, and  therefore  tbe  imprisonment  of  the  de- 
fendant in  such  a  case  is  not  contrary  to  the  Con- 
stitution.   Musser  v.  Stewart,  21  Ohio  St.  868,  866. 

In  State  v.  Brewer,  88  S.  C.  888, 19  L.  R.  A.  882,  the 
question  raised  was  whether  a  person  who  has 
been  convicted  of  bastardy,  who  fails  or  refuses  to 
enter  into  the  recognizance  as  required  by  tbe  law 
of  tbat  state  for  the  support  of  tbe  child,  can,  after 
execution  against  bis  property  has  been  returned 
wholly  Or  partially  unsatisfied,  be  arrested  under 
a  writ  of  capias  ad  satisfaciendum,  and  committed 
to  jail,  subject,  however,  to  the  privileges  accorded 
to  insolvent  debtors  arrested  under  a  similar  writ. 
Tbe  court  held  that  he  might  be  so  proceeded 
against  and  was  entitled  to  the  same  privileges,  and 
tbat  the  provisions  of  the  South  Carolina  statute  re- 
lating to  such  proceedings  did  not  violate  the  pro- 
visions of  tbe  Constitution  which  prohibited  im- 
prisonment for  debt. 

But  in  Holmes  v.  State,  2  G.  Greene,  601,  60S, 
where  the  question  was  whether,  since  tlie  article 
of  the  Iowa  Constitution  abolishes  Imprisonment 
for  debt  in  all  civil  actions,  except  in  cases  of 
fraud,  a  prosecution  under  the  bastardy  act  was  a 
civil  or  a  criminal  proceeding,  tbe  court  stated 
that  such  proceedings  were  not  in  the  nature  of 
a  criminal  action,  and  that  therefore  the  provisions 
of  the  Constitution  applied,  and  for  that  reason  tbe 
defendant  was  not  liable  to  be  imprisoned  for  debt 
The  provisions  of  the  Constitution  adopted  since 
tbe  bastardy  act  was  passed  repealing  such  act  so 
far  as  it  related  to  imprisonment. 

In  the  case  of  State  v.  Brewer,  tupra,  the  court 
in  its  opinion  cites  the  case  of  Ex  parte  Robertson, 
27  Tex.  App.  628,  as  an  authority  in  favor  of  tbe 
theory  that  such  orders  are  not  debts  within  the 
terms  of  the  constitutional  inhibition,  but  this 
case  is  not  a  direct  authority  upon  the  point  as  it 
deals  with  the  question  of  the  imprisonment  for 
nonpayment  of  a  fine  imposed  upon  a  constable  for 
refusing  to  execute  and  return  a  writ  of  sequestra- 
tion issued  in  a  civil  cause,  which  case  will  be 
found  under  bead  IV.  a,  of  this  note. 

As  to  prosecutions  for  bastardy,  see  brief  in 
Moore  v.  State,  Vernon  (Kan.)  17  L.  R.  A.  714. 

f.  Aoaimt  officers  of  the  court, 

Tbe  objection  has.  in  many  cases,  been  raised 
that  it  is  contVary  to  tbe  Constitution  to  imprison 
.an  ofllcer  of  tbe  court  for  neglect  in  obeying  an 
order  of  t6e  court  especially  where  such  order 
Zi  L.  R  A. 


directs  the  payment  of  money;  but  the  courts  have 
generally  supported  the  validity  of  such  proceed- 
ings. 

Imprisonment  under  an  attachment  for  con- 
tempt to  compel  obedience  by  an  oflloer  of  tbe 
court  to  a  lawful  order  to  pay  over  money  which 
he  has  collected  in  the  course  of  his  oflldal  or  pro- 
fessional duty  is  not  imprisonment  for  debt  but  Is 
sound  disciplinary  dealing  with  an  unruly  member 
of  the  forensic  household,  and  tbe  Imprisonment 
of  such  a  person  is  not  contrary  to  a  Constitution. 
Smith  V.  McLendon,  60  Oa.  628,  627. 

In  Bogart  v.  Electrical  Supply  Co.  28  Blatchf .  662, 
it  was  held  tbat  tbe  statutes  prohibiting  imprison- 
ment for  debt  had  no  application  to  tbe  case  of  an 
attorney  required  by  the  order  of  tbe  court  to  pay 
costs  to  which  his  client  had  been  unjustly  sub- 
jected, upon  bis  application  for  relief  to  substitute 
anew  attorney  which  resulted  in  a  reference  to  a 
master,  and  a  decision  that  tbe  attorney  was  not 
entitled  to  further  compensation  than  he  had  al- 
ready received. 

Imprisonment  under  an  attachment  for  con- 
tempt to  compel  obedience  by  an  ofllcer  of  tbe 
court  such  as  an  attorney  to  a  lawful  order  to  pay 
over  money  which  be  has  collected  in  the  course  of 
his  official  or  professional  duty,  is  not  Imprison- 
ment for  debt  within  the  meaning  of  the  Georgia 
Constitution,  and  in  such  case  tbe  court  treats  him, 
not  as  a  mere  debtor  who  will  not  pay,  but  as  a  do- 
mestic  of  the  law  who  refuses  to  obey  bis  master. 
Smith  V.  McLendon,  supra. 

The  neglect  of  an  attorney  to  pay  over  money 
collected  for  his  client  is  a  case  of  "'neglect"  in 
''professional  employment*^  within  tbe  meaning  of 
tbe  exception  contained  in  tbe  Pennsylvania  act 
of  July  12. 1842,  abolishing  imprisonment  for  debt, 
and  therefore  such  an  attorney  may  be  arrested 
and  imprisoned  under  a  ca.  sa.  even  in  an  action  in 
assumpsit    Wills  v.  Kane,  2  Grant  Cas.  60. 

In  tbe  above  case,  however,  there  was  a  dissent- 
ing opinion  by  Justice  Woodward,  wherein  be  held 
that  such  an  attorney  could  not  he  so  arrested,  as 
the  act  of  1842,  as  properly  understood,  exempted 
from  imprisonment  defendants  In  actions  of  as- 
sumpsit 

And  in  Cotton  v.  Sharpetein,  14  Wis.  226,  280,  80 
Am.  Dec.  774,  it  was  held  that  tbe  fact  tbat  tbe  ap- 
plicant for  tbe  writ  of  mandamus  was  an  attorney 
created  no  exception  to  the  doctrine  laid  down  by 
tbe  court  in  the  prior  case  of  Re  Mowry,  12  Wis.  62, 
supra,  IIL  a.  In  this  case  the  attorney  bad  unlaw- 
fully converted  a  certificate  of  sale  to  his  own  use, 
and  a  body  execution  had  been  issued  against  bim 
under  a  judgment  in  an  action  for  such  wrongful 
conversion,  tbe  liability  in  such  an  action  resting 
in  tort  and  not  upon  contract 

In  Chaffe  v.  Handy,  86  La.  Ann.  2S,  38,  where 
the  defendant  had  been  proceeded  against  under 
the  Louisiana  act  of  February  10, 1841  (art.  780  of  tbe 
Code  of  Practice),  which  provides  that  whenever  a 
judgment  is  rendered  against  a  sheriff  or  other 
public  ofllcer  for  money  by  him  or  them  received 
In  his  or  their  official  capacity,  and  converted  to 
his  or  their  own  use,  or  not  accounted  for,  and  a 
writ  of  fi.  fa.  is  returned,  "no  property  found,"  a 
capias  ad  satisfaciendum  may  be  taJcenoutand  ex- 
ecuted against  such  defendant  or  defendants,  it 
was  held  that  the  remedy  so  granted  by  the  statute. 
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giouDd,  even  so  plausible  as  that,  upoD  which 
to  T€8t  the  iDsistenoe  that  it  embraces  more 
than  one  subject.  The  Dumber  of  persons  or 
classes  of  persons  or  kinds  of  business  to  be 
affected  by  a  particular  act  has  no  bearing 
upon  the  question  as  to  whether  the  title  em- 
braces one  subject  or  more.  The  subject  ex- 
pressed in  the  title  may  be  single,  and  still 
authorize  legislation  for  every  indiYidual  in 
the  state;  as  in  case  of  general  assessment  acts, 
etc. 

8.  Does  the  body  of  the  act  embrace  more 
than  one  subject?  Though  not  raised  in  the 
motion  to  quash,  this  is  a  question  to  be  con- 
sidered in  determining  the  validity  or  invalidity 
of  the  act  If  it  should  be  answered  in  the 
affirmative,  then  the  act  is  void,  without  refer- 
ence to  the  questions  raised  in  that  motion. 
The  Ist  section  declares  that  certain  fraudulent 
acts,  to  the  prejudice  of  hotel,  inn,  and 
boarding-house  keepers,  shall  be  misdemean- 
ors; the  2d  section  declares  what  shall  consti- 
tute prima  facie  evidence  of  fraudulent  intent 
in  prosecution  for  those  acts;  and  the  8d  sec- 
tion authorizes  the  sale  of  baggage  or  other 
property  left  by  defaulting  patrons  of  hotels, 
inns,  and  boarding-houses.  The  1st  and  ^zd 
sections  combined,  are  intended  to  prevent  and 
suppress,  by  criminal  punishment,  the  fraudu- 
lent acts  therein  enumerated;  and  the  8d  sec- 


tion is  intended  to  reduce  the  injury  resultinir 
from  such  acts  as  much  as  possible  by  provid- 
ing a  speedy  civil  remedy.  They  all  tend  to- 
the  same  end,  and  facilitate  the  same  purpose. 
They  are  consistent  parts  of  one  general 
scheme,  promotive  of  the  object  and  germane 
to  the  subject  expressed  in  the  title,  namely, 
protection  to  hotel,  inn,  and  boarding-house 
keepers.  This  being  true,  the  act,  though 
consisting  of  different  parts,  embraces  but  one 
subject  in  le^  con templation.  Sutherland .  in 
the  98d  section  of  his  work  on  Statutory  Con- 
struction, says:  "Where  the  title  of  a  legisla- 
tive act  expressed  a  general  subject  or  purpose 
which  is  single,  all  matters  which  are  naturally 
and  reasonably  connected  with  it,  and  all 
measures  which  will  or  may  facilitate  the  ac- 
complishment of  the  purpose  so  stated,  are 
properly  included  in  the  act,  and  are  germane- 
to  iu  title."  Chief  Justice  Nicholson,  speak- 
ing for  this  court  in  the  case  of  Cannon  v. 
I&thes,  said:  '*It  is  obvious,  therefore,  that 
the  true  rule  of  the  construction,  as  fully  es- 
tablished by  the  authorities,  is,  that  any  pro- 
vision of  the  act,  directly  or  indirectly  re- 
lating to  the  sublect  expressed  in  the  title,  and 
having  a  natursJ  connection  thereto,  and  not 
foreign  thereto,  should  be  held  to  be  embraced 
in  it/'  S  Heisk.  528.  That  rule,  though  ex- 
pressed in  somewhat  different  phraseology,  has- 


aJthough  created  immediately  after  the  aholitf on  of 
impritonmeDt  for  debt, was  explicitly  provided  for, 
not  only  in  article  730  of  the  Code  of  Practice,  but 
was  also  to  be  found  Ipsiasimit  verlHa  in  two  sec- 
tions of  the  Revised  Statutes  of  197Q,  namely  68  3444, 
Snd,  which  clearly  indicates  an  intention  on  the 
part  of  the  legrislature  to  retain  that  mode  of  coer- 
cion of  payment  against  delinquent  officials  as  a 
conspicuous  feature  of  tbe  Louisiana  legislation. 

In  State  v.  Nicholson,  iS7Hd.  1,  the  defendant,  a  tax 
collector,  was  indicted  under  Md.  act  1872.  obap.  3S^, 
relating  tu  tbe  duty  of  tax  collectors  and  making  a 
defaulter  upon  conviction  subject  to  imprison- 
ment in  the  penitentiary,  unless  the  amount  be 
paid,  and  it  was  contended  upon  demurrer  that 
such  act  was  unconstitutional,  for  reason  that  it 
was  in  conflict  with  the  Constitution  of  the  state 
which  abolishes  imprisonment  for  debt.  Tbe  court 
held  that  there  was  a  broad  distinction  between 
imprisonment  for  debt  within  the  meaning  of  the 
Constitution  and  imprisonment  for  a  breach  of 
duty  on  tbe  part  of  a  public  officer,  although  such 
breach  of  duty  might  be  tbe  neglect  or  refusal  on 
his  part  to  pay  money  received  by  him  for  the  use 
of  tbe  state,  the  court  stating  that  public  officers 
were  by  the  common  [law  indictable  for  malfeas- 
ance or  misfeasance  in  office,  and  although  the 
Constitution  abolishes  imprisonment  for  debt,  that 
in  no  manner  interfered  with  the  power  of  the  legis- 
lature to  punish  such  offenses  by  Imprisonment 
or  otherwise  as  the  public  interest  might  require. 

IX.  Due  process  of  law. 

The  question  has  been  raised  whether  the  im- 
prisonment of  a  debtor  is  not  an  infringement  of 
the  14th  Amendment  to  the  Constitution  of  the 
United  States,  0  1  of  which  provides,  inter  aJia: 
*'No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States:  nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  nor  deny  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of  the  laws." 

In  Gates  v.  M'Danlel.  8  Port.  (Ala.)  866, 860,  where 
the  defendant  was  arrested  in  the  first  instance 
without  any  order  or  rule  to  show  cause  why  he 
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should  not  be  committed  to  prison,  the  court  in 
holding  such  imprisonment  contrary  to  the  consti- 
tutional provisions  relating  to  due  process  of  law^ 
stated  that  there  would  seem  to  be  a  distinction  be- 
tween an  execution  directed  in  the  first  instance- 
agalnst  the  body  of  the  defendant  under  which  he 
is  Imprisoned  and  deprived  of  his  liberty,  and  a 
case  in  which  the  practice  is  not  to  direct  a  seizure 
of  the  body  In  the  first  instance,  but  to  give  notice 
of  a  motion  against  tbe  party  charged  as  with  the 
contempt,  that  he  shall  stand  committed,  whereia, 
if  he  is  not  prepared  to  defend,  the  court  usual- 
ly gives  a  day  to  show  cause,  and  then,  after  hear- 
ing both  sides,  decides  as  to  tbe  guilt  of  the  party, 
and  makes  its  order  thereon. 

The  Iowa  act,  chap.  12ft,  Kev.  Stat.  1800,  providing 
for  imprisonment  for  contempt  of  an  order  in 
prooeedings  to  aid  execution  requiring  a  debtor  to 
pay  over  money  when  made  by  a  county  judge  not 
sitting  as  the  court,  was  declared  unconstitutional 
by  reason  of  its  violating  91 9  and  10  of  art.  1  of  the 
Constitution,  which  provides  that  the  right  to  trial 
by  jury  shall  remain  inviolate,  and  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.  Ex  parte  Qraoe,  12  Iowa, 
206, 79  Am.  Dec.  620. 

So,  in  Re  Roberts,  4  Kan.  App.  292,  it  was  held  that 
the  General  Statutes  of  that  state  of  1889,  TT  4ST2, 
4878.  relating  to  the  arrest  and  imprisonment  of  a 
judgment  debtor  upon  the  affidavit  of  tbe  plaintiff, 
his  attorney,  or  agent  alone,  were  unconstitutional 
and  void,  as  they  violated  art.  14,  9  1,  of  tbe  Consti- 
tution of  the  United  States,  which  declares  that  no 
state  shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  the  debtor 
being  imprisoned  merely  upon  tbe  affidavit  of  the 
plaintiff  filed  after  judgment,  without  any  pro- 
vision for  a  hearing  or  determination  of  the  ques- 
tion of  fraud. 

In  upholding  the  imprisonment  of  the  debtor  in 
the  case,  Re  Burt.  66  Minn.  397,  the  court  stated  that 
when  iin  insolvent  debtor  had  taken  the  initiative 
under  the  insolvent  law,  and  sought  its  benefit  by 
making  an  assignment  in  the  expectation  that  be 
might  be  released  from  his  debts,  and  he  swore  that 
he  had  assigned  all  of  his  property  and  turned  it 
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been  applied  in  several  sabsequent  cases  some 
ol  which  we  cite:  Frazierv.  oaH  Tennessee,  V, 
d  O.  R.  Co.  88  Tenn.  158;  CoU  Mfg.  Co.  v. 
Falls,  90  Tenn.  488;  Illinois  C.  B.  Co.  v. 
Orider,  91  Tenn.  498.  The  act  construed  and 
adjudged  to  embrace  but  one  subject  in  the 
last-named  cause  provides  (1)  that  any  person, 
corporation,  company,  lessee,  or  agent  owning 
or  operating  any  railroad  in  this  state  shall  be 
liable  for  any  injury  done  to  live  stock  upon 
an  unfenced  track;  (2)  that  three  householaers 
may  be  appointed  to  assess  the  damage  result- 
ing  from  such  injury;  (8)  that  the  appraise- 
ment by  such  appraisers  shall  be  prima  facie 
evidence  of  the  amount  of  damage  in  any  ac- 
tion for  such  injury;  (4)  that  the  defendant  in 
such  action  shall  be  liable  also  for  a  reasonable 
attorney's  fee  for  plaintiff's  counsel;  (5)  that 
the  master  of  the  section  of  road  on  which  the 
injury  was  done  shall  give  notice  thereof  to  the 
owner,  his  agent,  or  the  nearest  magistrate; 
and  (6)  that  any  section  master  who  knowingly 
fails  to  give  such  notice  shall  be  guilty  of  a 
misdemeanor.  Acts  1891,  chap.  101.  That 
act,  like  this  one,  it  will  be  observed,  treats  of 
both  criminal  and  civil  remedies,  and  declares 
what  facts,  when  established,  shall  constitute 
prima  fade  evidence  (of  amount  of  civil  lia- 
bility under  the  one  act,  and  of  the  intent  to 
commit  the  offense  prohibited  by  the  other); 


and,  in  addition,  that  act  contains  three  pro- 
visions in  excess  of  those  contained  inthisone^ 
in  consequence  of  which  it  is  to  that  extent 
more  comprehensive  in  its  scope  and  purpose. 
Yet  that  act  was,  in  the  case  cited,  held  to  em- 
brace but  one  subject;  and  it  has  been  applied 
and  enforced  as  a  valid  law  in  subsequent 
cases.  Cincinnati,  N.  0.  d  T,  P.  R.  Co.  v. 
RnsseU,  92  Tenn.  106;  Nashville,  C.  db  St.  L.  R. 
Co.  V.  Hughes,  94  Tenn.  450;  Cincinnati,  N. 
0.  4t  T.  P.  R.  Co.  V.  Stoneeipher,  95  Tenn. 
811.  The  subject  of  legislation  is  single  in 
each  of  the  two  acts,  though  the  liabilities  de- 
clared therein  are  both  criminal  and  civil,  and- 
the  remedies  prescribed  are  more  than  one. 

4.  Passing  next  to  the  third  ground  of  the 
motion  to  quash,  the  inquiry  is  whether  or  not 
the  act  is  in  violation  of  the  8d  clause  of  §  17> 
art.  2,  of  the  Constitution,  which  requires  that 
''all  acts  which  repeal,  revive,  or  amend  former 
laws  shall  recite  in  their  caption  or  otherwise 
the  title  or  substance  of  the  law  repealed,  re- 
vived, or  amended."  The  word  "caption,"  as 
here  used,  is  sjrnonymous  with  "title;"  and  the 
word  "otherwise"  refers  to  the  *'body"  of  the 
repealing,  reviving,  or  amending  act.  Shelton 
V.  State,  96  Tenn.  521;  StaU  v.  Runnels,  92 
Tenn.  822;  Ransoms  v.  State,  91  Tenn.  718. 
Neither  in  its  caption  nor  otherwise  (title  nor 
body)  does  the  act  before  us  recite  either  *'the- 


over  to  the  asslflrnee.  when  in  fact  be  had  not  done  I 
so,  it  was  DOt  deprivinfir  him  of  his  property  or  lib- 
erty without  due  process  of  law  to  compel  him  to 
dlBcloee  what  other  property,  if  any,  he  had  con- 
cealed, and  in  default  of  bis  doing  so  punish  him  for 
contempt  of  court.  If  the  assignor  could  in  such 
cases  defy  the  law  and  the  courts,  he  could  retain 
largre  sums  of  money  after  making  the  fraudulent 
assi^ment,  and  the  insolvency  law  would  become 
an  instrument  for  the  perpetration  of  fraud  and 
swindling  instead  of  one  intended  for  the  equal  pro- 
tection of  all. 

See  also  Meadoworoft  v.  People,  168  111.  66,  supra, 
YII.;  Ex  parte  Murray,  86  Fed.  Rep.  496.  supra, 
VIII.  d. 

X.  Ne  exeat. 

In  West  V.  Walker,  tt  Blackf .  420,  a  defendant  in 
chancery,  who  was  a  prisoner  on  a  writ  of  ne  exeat 
to  secure  the  performance  of  a  pecuniary  demand, 
was  discharged  from  custody  on  motion  under  the 
Indiana  act  of  1842,  at>oli8hin|jr  Imprisonment  for 
debt,  no  fraud  being  shown. 

But  the  constitutional  inhibition  against  impris- 
onment for  debt  as  found  in  art.  1, 9 16«  Wis.  Const., 
which  provides,  no  person  shall  be  imprisoned  for 
debt  arising  out  of  law  founded  on  a  contract,  ex- 
press or  implied,  was  held  not  to  apply  to  an  arrest 
by  virtue  of  a  writ  of  ne  exeat,  which  is  in  the  na- 
ture of  equitable  bail  and  issued  only  by  the  special 
order  of  the  court  when  the  party  against  whom  it 
is  asked  is  about  to  leave  the  jurisdiction  of  the 
court,  so  that  the  decree  of  the  court  will  be  in- 
effectual and  thus  prevent  the  person  going  from 
the  state  until  he  gives  surety  for  his  appearance, 
and  it  is  not  therefore  imprisonment  for  debt 
within  the  proper  meaning  and  sense  of  the  words. 
Dean  v.  Smith,  28  Wis.  488,  486, 99  Am.  Dec.  198. 

See  also  Malcolm  v.  Andrews,  68  111.  100, 104,  supra, 
III.  d. 

XI.  DebUi  auHna  to  the  UnUed  States. 

The  state  legislature  has  full  constitutional  au- 
thority to  pass  laws  whereby  insolvent  debtors  shall 
toe  released  or  protected  from  arrest  or  imprison- 
ment of  their  persons,  on  any  action  for  any  debt 
or  demand  due  by  them.  Beers  v.  Haughton,  34  U. 
8. 9  Pet.  829,860, 9  L.  ed.  146, 167. 
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The  act  of  Ck)ngre8S  of  the  28th  of  February,  1830, 
adopts  the  state  law  with  reference  to  the  impris- 
onment of  debtors  for  the  nonpayment  of  debt. 
Gray  v.  Munroe,  1  McLean,  628,  682. 

The  imprisonment  of  private  debtors  sued  in 
courts  of  the  United  States  is  to  be  governed  by  the- 
laws  and  policy  of  each  state  wherein  the  execution 
issues,  but  with  respect  to  those  who  are  debtors  to 
the  United  States  it  is  to  be  governed  by  the  united 
and  fixed  laws  of  Congress.  Moan  v.  Wilmarth,  a 
Woodb.&M.899. 

Where  a  debtor  after  being  sued  in  the  circuit 
court  took  the  benefit  of  the  Massachusetts  in- 
solvent laws,  it  was  held  that  he  was,  under  the  act» 
of  Congress,  entitled  to  have  execution  issued 
against  his  property  alone,  and  could  not  be  im- 
prisoned for  debt,  the  surrender  by  the  debtor  of 
his  property  being  one  of  the  abolitions  under  cer- 
tain ^'conditions  and  restrictions*'  provided  for  in 
the  Massachusetts  statutes,    ibid. 

In  United  States  v.  Howes,  Crabbe,  807,  the  de- 
fendant sought  to  be  discharged  from  imprison* 
ment  by  virtue  of  an  act  of  Congress  the  28th  day 
of  February,  1839,  entitled,  *'An  Act  to  Abolish  Im- 
prisonment for  Debt  in  Certain  Cases."  which 
enacted  "that  no  person  shall  be  imprisoned  for 
debt  in  any  state  on  process  issuing  out  of  a  court 
of  the  United  States,  where,  by  the  laws  of  such 
state,  imprisonment  for  debt  has  been  abolished; 
and  where,  by  the  laws  of  a  state,  imprisonment  for 
debt  shall  be  allowed,  under  certain  conditions  and 
restrictions,  the  same  conditions  and  restrictions 
shall  be  applicable  to  the  process  issuing  out  of  the 
court  of  the  United  Stated;  and  the  same  proceed- 
ings shall  be  had  therein,  as  are  adopted  in  the 
courts  of  such  state,"  it  was  held  that  persons  in- 
debted to  the  United  States  were  not  to  be  con- 
sidered as  included  in  the  provisions  of  the  statute, 
for  the  reason  that  the  United  States  could  not  be 
bound  by  such  general  words,  and  that  in  order  ta 
bind  the  sovereignty  it  must  be  expressly  included 
or  there  must  be  a  necessary  implication  to  so  in- 
clude such  power. 

See  also  State  v.  Manuel.  4  Dev.  &  B.  L.  20,  2& 
supra^  II.  a. 
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title  or  mbtUmce"  of  uaj  fonner  law.  No 
f omer  Isw  »  mentioiied  or  dcngnated  ia  aoj 
waj  in  aoj  part  of  that  act;  beooe  tbe  act  b 
ntetMunXy  roid  if  thai  oonstitatiofial  reqoiie- 
nMot  it  applicable  lo  aoj  part  of  it  That  re- 
qairemeot  doea  not  apply,  bowerer,  to  all  legia- 
kuioD.  It  relates  alooe  to  those  acts  which 
expreaslj  repeal,  rrvire,  or  amend  former  laws; 
and  doea  not  embrace  implied  amendments 
iShdtm  w.  8taU,  96  Teon.  521  n  nor  implied 
repesls  (Erne  Int.  Co,  r.  Shetbg  Oaunijf  Tax- 
ing DUl,  4  Lea,  M4;  Manqf  r.  St^iU,  6  Lea, 
221;  KnarHUe  r.  LewU,  12  Lea,  181;  BaOen^ 
tine  r.  FuUtM,  15  Lea,  633;  P^e  ▼.  iHaU,  ^5 
Tenn.  4^;  lUinois  C.  R.  Co.  r.  Crider,  91 
Tenn.  507:  Hunter  t.  Memphis,  93  Tenn.  571), 
nor  implied  rerirors.  If  any  former  law  is 
amended  or  rerlred  by  this  act,  that  result  is 
accomplished  by  implication  alone;  there  is  no 
■express  amendment  or  reviTor.  No  word  in- 
dioUing  a  purpose  to  amend  or  reriTe  any 
former  law  is  osed  in  any  part  of  the  act. 
With  eqoal  propriety  and  certainty,  it  may  be 
said  tbat  no  ezpreas'  repeal  was  Intended,  and 
that  any  repeal  actually  effected  was  by  im- 
plication simphr.  Tbe  words  of  the  4th  sec- 
tion "that  all  laws  and  parts  of  laws  in  con- 
flict with  this  act  be  and  the  same  are  hereby 
repealed,"  do  not  make  it  an  expressly  repeal- 
ing act.  Rttdlr,  tbat  section  adds  nothing  of 
virtue  or  meaning  to  tbe  act,  and  takes  nothing 
from  it.  All  prior  conflicting  laws  and  parts 
of  laws  were  impliedly  repealed  by  tbe  former 
section  of  the  act;  and,  as  a  cooseqaence,  no 
such  laws  or  parts  of  laws  were  leift  for  the 
4th  section  to  operate  upon.  That  section  was 
therefore  useless,  and  of  no  force  or  effect 
whatever.  It  had  no  office  to  perform,  and 
performed  none.  Its  presence  in  the  bill  did 
not  make  tbe  act  a  repealing  law  or  a  non- 
repealing  law;  and  it  will  not  be  regarded  for 
the  purpose  of  vitiating  the  law,  nor  will  it  be 
permitted  to  have  tbat  effect  Such  provision 
is  of  frequent  occurrence  in  the  concluding 
sections  of  legislative  .acts.  It  has  generally  ap- 
peared, and  as  often  been  disregarded,  in  those 
cases  in  which  the  court  has  held  that  the 
constitutional  requirement  last  mentioned  did 
not  apply,  and  that  repeals  were  wrought  by 
implication.  See  Acts  1879,  chap.  84,  g  18, 
ana  Eome  Ins.  Co.  v.  S/telby  County  Taxing 
DUt.  4  Lea.  644;  Acts  1879,  cbap.  186.  §4,  and 
Poe  V.  t^tate,  85  Tenn.  495:  Acts  1891,  chap. 
101,  §  8.  and  lUinoii  C  B.  Co.  v.  Crider,  91 
Tenn.  507;  Acts  1898,  chap.  89,  §  12,  and 
Hunter  v.  Memphis,  98  Tenn.  571;  Acts  1881, 
chap.  171,  ^  88,  and  KnoxviUe  v.  I^ois,  12 
Lea,  181.  It  may  be  repeated  that  this  act 
does  not  expressly  repeal,  revive,  or  amend 
any  former  law;  therefore,  it  is  not  obnoxious 
to  the  8d  clause  of  g  17  of  art.  2  of  the  Consti- 
tution. If  invalid  at  all,  it  must  be  so  for 
some  reason  or  reasons  yet  to  be  considered. 

5.  Is  it  invalid  for  the  fourth  and  last  reason 
assigned  in  the  motion  to  quash?  That  is  to 
say.  does  it  violate  g  18  of  article  1  of  the 
Constitution,  which  declares  that  "the  legis- 
lature shall  pass  no  law  authorizing  imprison- 
ment for  debt?"  It  does  not  in  terms  provide 
imprisonment  or  any  other  specific  punish- 
ment; it  only  declares  that  certain  things  shall 
be  misdemeanors  and  receive  punishment  as 
such.  That  is  sufficient,  however,  to  author- 
M  L.  R.  A. 
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It  is  not  specifically  prescribed  by  the 
w  creator  them  are  pwimhahle  by  fioe  and 
imprisoomeBt— one  or  both,  is  the  diacretikm 
of  the  ooort  1  Bisbop,  Crim.  L.  ^  719;  Ateki- 
mm  ▼.  SiaU,  13  Lea.  275l  But  that  does  not 
decide  the  whole  qoestioiL  The  act  aothoriaes 
imprisooment.  Thai  much  Is  oertam.  Bm  is 
that  imprisooBient  for  debt  or  for  somelhuig 
else?  To  detcnnine  that,  the  act  most  be  ooo- 
stmed;  and,  in  aaoertainiDg  its  true  coastrac- 
ttoo,  an  Intendments  wfll  be  made  and  all 
doabta  resolved  in  favor  of  that  inlapictatioa 
which  will  support  the  act,  and  avtnd  coofllct 
with  the  Constitiitioo.  SotheriaDd,  StaL 
Gonstr.  g  883;  Gooley.  Conai.  Lim.  5th  ed. 
218;  Black,  Const.  Law.  $  28;  8  Am.  &  £ng. 
£nc.  Law,  978,  674;  Ctde  Mfg.  Co.  v.  Fails,  90 
Tenn.  469;  lUinms  C.  B.  Co.  v.  Crider,  91 
Tenn.  507;  EOis  v.  8laU,  98  Tenn.  9SL  Ap- 
plying that  rale,  the  act  assailed  in  this  caae 
will  not  be  held  to  Impose  or  authorise  im- 
prisonment for  debt  if  any  other  reasonable 
construction  can  be  placed  upon  tbe  language 
used  therein.  The  threefold  provision  is  Uwt 
any  pecaon  (1)  who  shall  procure  the  aooom- 
modatioos  mentioned  **with  Intent  to  defraud** 
the  person  f  umirixing  them  "out  of  the  value 
or  price"  thereof,  or  (2)  who  shall  (rfitain  credit 
for  such  accommodations  "by  the  use  of  any 
false  pretense  or  device,  or  by  fraudulently 
depositing*  baggage  or  other  property,  or  (3) 
who,  havmg  obtamed  credit,  * 'shall  surrepti- 
tiously remove  his  or  her  baggage  or  iMt>perty . " 
shall  be  "guilty  of  a  miwlemeanor.  and  be 
punished  aocoraingly."  §  1.  Or,  stating  it 
more  briefly  still,  tbe  act  provides  that  any 
person  who  fraudulently  obtains  such  acconi- 
modations,  or  who  fraudulently  removes  his 
baggage  or  other  property,  shall  be  gufl^  of  a 
misdemeanor.  The  offense  consists,  not  m  the 
creation  of  a  debt,  nor  in  its  nonpayment,  but 
rather  in  the  fraud  through  which  credit  may 
be  procured  or  payment  evaded.  The  latter, 
and  not  the  former,  is  the  thing  for  which  pun- 
ishment is  to  be  inflicted.  As  well  said  bv  one 
of  the  attorneys  for  the  state,  the  legislative 
intent  was  "to  punish  the  debtor  for  hfi  fraud, 
and  not  for  his  debt."  Honest  debtors  are  not 
within  the  act.  It  relates  to  those  alone  who 
shall  intentionally  pursue  a  certain  course  of 
fraudulent  conduct;  and  that  course  of  fraud- 
ulent conduct  intentionally  pursued  constitutes 
the  offense  for  which  punishment  is  pre- 
scribed, and  without  which  punishment  will  not 
be  inflicted.  Without  intentional  fraud  no 
offense  is  committed,  no  penalty  incurred. 
The  intention  of  the  legislature,  as  we  get  it 
from  the  words  and  the  tenor  of  the  act,  was 
to  authorize  punishment,  including  imprison- 
ment, not  for  debt,  but  alone  for  particular  in- 
tentional frauds,  whereby  the  offender  may 
obtain  the  property  of  his  victim — for  tem- 
porary use  in  case  of  lodging,  and  for  absolute 
consumption  in  case  of  f(^ — without  com- 
pensation, or  whereby,  after  obtaining  such 
accommodation,  he  would  defeat  the  landlord's 
lien  upon  his  baggage.  To  our  minds,  this  is 
not  only  a  fair  and  reasonable  construction  of 
the  act,  but  the  most  easy  and  natural  one  that 
can  be  given  the  language  employed.  The 
manifest  object  was  to  protect  the  property  and 
the  lien  of  the  landlord  against  those  peraons 
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who  would,  by  intentional  fraud,  wrongfully 
use  or  consume  the  one  or  defeat  the  other; 
and,  to  make  that  protection  effectual,  the  of- 
fender is  subjected  to  punishment  for  his 
fraud,  whether  practised  in  the  wrongful  use 
or  consumption  of  the  landlord's  property,  or. 
in  the  removal  of  bis  own  property  upon  which 
the  landlord  has  a  lien.  In  either  case  the 
landlord  has  an  interest  in  property,  which  the 
state,  as  a  matter  of  public  policy  or  of  indi- 
yidual  right,  may  well  protect  by  the  passage 
and  enforcement  of  a  penal  statute,  such  as 
that  before  us.  Of  like  nature  are  alt  our 
laws  against  false  pretenses  (Mill.  &  V.  Code, 
§§§  5468-5472,  inclusive),  and  against  the  re- 
moval of  mortgaged  property  tid.  §  5626,  sub- 
sec.  3).  Statutes  similar  to  that  impeached  io 
this  case  seem  to  have  been  passed  in  many  of 
the  states,  including  Alabama,  Illinois,  Iowa, 
Michifiran,  Minnesota,  Missouri,  Nebraska, 
New  York,  and  Ohio;  but,  so  far  as  we  are 
aware,  the  question  as  to  whether  or  not  such 
legislation  violates  the  usual  constitutional  pro- 
hibition of  imprisonment  for  debt  has  been 
considered  by  only  one  court  of  last  resort. 
Hearing  a  case  on  appeal  from  a  judgment  re- 
fusing to  discharge  the  petitioner  on  h  writ  of 
habeas  corpus,  the  supreme  court  of  Alabama 
said:  '*There  is  nothing  in  the  point  raised  in 
the  application  that  the  act  'for  the  protection 

'  of  landlords,  proprietors,  or  keepers  of  hotels 
and  boarding  houses'  ...  is  violative  of 
f^§  21  and  23  of  art.  1  of  the  Constitution, 
which  forbids  imprisonment  for  debt,  or  the 
making  of  laws  giving  any  special  privileges 

•  or  immunities.  The  act  is  in  line  with  our 
other  statutes  against  false  pretenses,  frauds, 
cheats,  acts  to  injure,  and  the  like.  One  who 
violates  the  act  is  imprisoned,  not  for  the  debt 
he  owes  the  proprietor,  and  not  to  make  him 
pay  it,  but  to  punish  him  for  a  wrong  he  has 
prpetrated,  which  is  made  a  crime.  And  this 
is  no  more  of  a  special  privilege  to  the  hotel 
keeper  than  the  statute  against  burglary  from 
a  store  or  a  dwelling  is  to  the  merchant  who 
owns  the  store,  or  to  the  owner  of  the  dwelling. 
Habeas  corpus  denied."  Ex  parte  King,  102 
Ala.  182. 

6.  The  2d  section  of  the  act  does  not  impair 
the  right  of  trial  by  an  impartial  jury,  as  guar- 
anteed by  §g  6,  8,  9,  art.  1.  of  the  Constitu- 
tion. It  simply  provides  that  proof  of  certain 
things  therein  enumerated  shall  be  "prima 
facie"  evidence  of  fraudulent  intent.  The  lan- 
guage used  indicates  no  purpose  to  abridge  the 
right  of  trial  by  jury;  nor  can  it  be  held,  by 
any  proper  construction,  to  have  that  effect. 
A  person  arraigned  under  the  1st  section  of  the 
act  is  left  to  bis  trial  by  an  impartial  jury,  and 
is  allowed  the  presumption  of  innocence  as 
fully  as  in  any  other  case.  That  right  and 
that  presumption  are  in  no  degree  affected  by 
the  2d  section.  Neither  can  be  impaired  by  a 
mere  provision  that  proof  of  certain  facts  shall 
be  taken  as  prima  facie  evidence  of  a  fraud- 
ulent intent;  and  yet  that  is  the  sum  total  of 
the  2d  section.  It  cannot  be  true  that  a  dec- 
laration by  the  legislature  or  a  holding  by  the 
courts  that  proof  of  certain  facts  is  prima  facie 
or  presumptive  evidence  of  one  ingredient  of 
an  offense,  as  of  guilty  intent,  is  an  invasion 
of  the  peculiar  province  of  the  jury,  or  an  im- 
pairment of  the  defendant's  sacred  right  of 
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jury  trial.  In  every  case  the  defendant  is  en- 
titled to  trial  by  an  impartial  jury  and  to  the 
benefit  of  a  presumption  of  innocence;  but  that 
right  and  that  presumption  can  no  more  pre- 
clude a  presumption  of  guilty  intent  from  suf- 
ficient proof  adduced  than  they  can  preclude 
the  introduction  of  proof  altogether.  The 
courts  have  long  held  that  juries  may  and 
should  be  instructed  that  proof  of  recent  pos- 
session of  stolen  property,  unexplained,  affords 
prima  facie  or  presumptive  evidence  of  guilt 
(1  Grccnl.  Ev.  §  34;  McQuire  v.  StaU,  6  Baxt. 
621;TF»7«w  V.  StaU,  8  Heisk.  118;  Hughw  v. 
9taU,  8  Humph.  75;  Field9  v.  8tate,  6  Coldw. 
526;  Bayer  v.  State,  93  Tenn.  220);  and  that, 
upon  a  charge  of  murder,  proof  nf  the  killing, 
without  more,  raises  a  presumption  of  malice 
(1  Greenl.  Ev.  §  34;  Coffee  v.  State,  3  Yerg. 
283,  24  Am.  Dec.  570:  Draper  v.  8taU,  4  Baxt 
246;  Gray  v.  State,  Id.  831;  Witt  v.  State,  6 
Coldw.  5;  Eppermn  v.  State,  5  Lea,  291).  The 
power  of  the  legislature  to,  prescribe*  rules  of 
evidence,  and  to  declare  what  shall  be  evi< 
dence,  is  practically  unrestrained,  and  legisla- 
tion, to  those  ends,  will  be  upheld  so  long  as 
it  is  impartial  and  uniform,  and  does  not  * 'pre- 
clude a  party  from  exhibiting  his  rights." 
Coolev,  Const.  Lim.  5th  ed.  pp.  452-454.  In 
the  case  of  Illinois  C.  R.  Go.  v.  Orider,  91 
Tenn.  498,  499,  this  court  so  held,  and  sus- 
tained as  constitutional  a  provision  (Acts  1891, 
chap.  101,  ^  4)  that  the  report  of  appraisers  as 
to  value  of  live  stock  killed,  and  as  to  amount 
of  damages  to  live  stock  injured,  by  moving 
train  upon  unfenced  track,  "shall  be  prima 
facie  evidence"  of  such  value  or  damage  in  the 
event  of  suit  therefor.  That  was  a  civil  case, 
dealing  with  a  provision  as  to  evidence  of  civil 
liability,  it  is  true;  but  that  fact  does  not  avoid 
the  force  of  the  decision  as  a  precedent  in  this 
case.  A  man  can  no  more  be  deprived  of  his 
property  than  of  his  life  or  liberty  by  uncon- 
stitutional legislation.  Const,  art.  1,  ^  8.  It 
is  not  an  unusual  or  prohibited  thing  for  the 
legislature  to  declare  in  penal  statutes  what 
particular  wrongful  acts,  when  proved,  shall 
constitute  certain  criminal  offenses,  or  the  in- 
gredients thereof.  One  striking  instance  of 
the  rightful  exercise  of  that  power  is  found  in 
Mill.  &  V.  Code,  §  5349,  which  is  as  follows: 
"Every  murder  perpetrated  by  means  of  poi- 
son, lying  in  wait,  or  by  any  other  kind  of  wil- 
ful, deliberate,  malicious,  and  premeditated 
killing,  or  committed  in  the  perpetration  of  or 
attempt  to  perpetrate  any  arson,  rape,  robbery, 
burglary,  or  larceny,  is  murder  in  the  first  de- 
gree." When  the  fact  that  murder,  as  defined 
in  the  preceding  section  (5848),  has  been  com- 
mitted, is  established  by  proof,  and  it  is  further 
shown  that  the  offense  was  "perpetrated  by 
the  means  of  poison,"  or  by  "lying  in  wait, ' 
or  in  any  other  one  of  thi  several  ways  men- 
tioned, then  the  offender  is  guilty  of  "murder 
in  the  first  degree,"— so  declared  by  the  legis- 
lature. Thus,  the  facts  that  shall  constitute 
one  of  the  highest  crimes  known  to  our  law 
are  set  forth  in  a  legislative  act,  whose  validity 
is  unquestioned  and  unquestionable,  and  und6r 
which  scores  of  unfortunate  men  have  been 
executed  or  consigned  to  imprisonment  for 
life.  Would  that  act  have  been  any  more  sub- 
ject to  adverse  criticism  on  constitutional 
grounds  had  it  merely  declared  that  proof  of 
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the  killing,  by  the  means  or  in  tbe  manner 
mentioned,  should  be  prima  fade  or  presump- 
live  evidence  of  an  intent  to  commit  murder 
in  the  first  degree?    We  apprehend  not. 

7.  It  should  be  added,  by  way  of  construc- 
tion, that  the  clause  "or  that  the  party  refused 
to  pAj  for  such  food,  lodging,  or  accommoda- 
tion, on  demand/'  used  in  the  2d  section  to  de- 
scribe one  of  the  acts  which,  when  proved, 
shall  be  taken  as  prima  facie  evidence'  of  fraud- 
ulent intent,  does  not  refer  to  or  include  an 
honest  refusal — a  mere  failure  or  declination 
— to  pay  on  demand.  Standing-  alone,  the 
words  used  would  naturally  embrace  every 


refusal;  but  when  they  are  considered  in  con- 
nection with  other  parts  of  the  act,  and  in 
their  true  relation  thereto,  it  is  manifest  that 
onl^  a  fraudulent  refusal  or  evasion  was  in  the 
legislative  mind  when  that  clause  was  in- 
troduced. Every  other  clause  of  that  section,, 
and  every  clause  of  the  1st  section,  by  express 
terms,  relates  to  fraudulent  conduct,  and  to- 
that  alone  as  the  matter  for  investigation  and 
punishment  in  the  courts.  Only  fraudulent 
acts  are  contemplate  and  embraced  in  the- 
first  and  second  sections. 
BeverK  and  remand. 


KANSAS  SUPREME  COURT. 


Charles  D.  RATHBONE 

V. 

James  C.  HOPPER  et  al. 
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The  term  *  mimlcipal  corpora- 
ls** employed  In  the  title  of  chapter  SO  of 
the  Laws  of  1879,  includes  townsbipe;  and  the  pro- 
visions of  that  act  authorizing  the  refunding  of 
township  Indebtedness  are  not  in  conflict  with 
116  of  art.  2  of  the  (institution. 
8.  Thataet  authorises  the  issue  of  nego. 
tiable  bonds. 

{AUai^  X,  dimenUfrom  proposition  t.) 

(July  11, 1806.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  the  levy  of  a  tax  for  the  payment 
of  interest  upon  certain  bonds  which  had  been 
issued  by  Forrester  township.     Granted. 

The  facts  are  stated  in  the  opinion. 

Mewre,  Gleed*  Ware,  &  Gleed,  for 
plaintiff : 

The  title  of  a  law  need  not  be  a  duplicate  of 
the  law  itself;  all  that  is  necessanr  is,  that 
such  a  title  should  be  given  to  a  bill  that  the 
localities  or  persons  affected  thereby  may  be 
apprised  by  Uie  title  and  have  an  opportunity 
to  investigate,  and  if  necessary,  or  deemed 
proper,  to  oppose  the  bill. 

The  mere  generality  of  the  title  to  an  act 
does  not  render  it  objectionable,  so  long  as  the 
act  has  but  one  general  object,  and  the  title 
is  such  that  neither  the  members  of  the  legis 
lature  nor  the  people  to  be  affected  can  be 
misled. 

Re  Pinkney,  47  Kan.  89. 

The  township  may  build  bridges,  vote  bonds 
to  railroads,  may  establish  and  maintain  a 
free  library  and  reading-rooms,  public  parks 
and  cemeteries,  and  they  maj  levy  a  tax  for 
the  purpose  of  paying  their  mdebtedness,  ex- 
penses, and  bonds.  It  is  in  Kansas  a  municipal 
corporation. 

Pleasant  View  Twp.  ▼.  Shawgo,  54  Kan.  742; 

*  Headnotes  by  JomvsTOif,  J. 


RaUton  ▼.  Dodge  City,  M,  d  7.  R,  Co.  63  Kan. 
887;  Center  Twp.  v.  Hunt,  16  Kan.  480;  Alma 
Twp.  V.  Kaet,  37  Kan.  488;  Halt  Creek  Twp. 
Y.  King  Iron  Bridge  d  Mfg.  Co.  51  Kan.  526; 
RHey  V.  Finney  County  Twp.  54  Kan.  463. 

A  municipal  corporation  is  a  subordinate 
branch  of  the  domestic  government  of  a  state. 

NaMhxfiUe  v.  Ray,  86  U.  S.  19  Wall.  475,  2« 
L.  ed.  168;  Ea$t  Tennessee  Univereity  v.  Knor- 
Yille,  6  Baxt.  171;  Pixley  v.  West&ni  P.  R.  Co, 
88  Cal.  186,  91  Am.  Dec  628;  Barton  v.  Mo- 
bile Scfiool  Gomn,  48  Ala.  607;  Winspeary. 
Btdman  Diet.  Twp.  87  Iowa,  542;  WiUiame  ▼. 
Nottawa  Twp.  104  U.  S.  209,  26  L.  ed.  719; 
Doon  Diet.  Twp.  v.  Cummins,  142  U.  S.  378, 
85  L.  ed.  1047;  Indiana,  Stanton,  Y.Glover,l55 
U.  S.  518,  89  L.  ed.  248;  Moore  v.  Missouri, 
159  U.  S.  678.  40L.  ed.  801. 

A  municipal  corporation,  in  its  broader 
sense,  is  a  body  politic,  such  as  a  state,  and 
each  of  the  governmental  subdivisions  of  the 
state,  such  as  counties,  parishes,  townships, 
hundreds,  New  England  "towns,"  and  school 
districts,  as  well  as  cities  and  incorporated 
towns,  villages,  and  boroughs.  Every  one  of 
these  is  properly  susceptible  of  the  general 
appellation. 

15  Am.  &  Eng.  Enc.  Law,  Municipal  Corpo- 
rations, p.  958. 

The  distinction  between  municipal  corpora- 
tions proper  and  municipal  corporations  quasi 
is  one  of  great  convenience,  and  furnishes  a 
key  to  many  wise  decisions,  but  public  cor- 
porations quasi  are  nevertheless  in  the  fullest 
and  strictest  sense  municipal  corporations. 

West  Plains  Twp.  v.  Sage,  69  Fed.  Rep. 
948. 

The  refunding  bonds  were  valid. 

AsMey  v.  Presque  Isle  County  Supers.  60 
Fed.  Rep.  55.  16  U.  8.  App.  656;  CadiUae  v. 
Woonsocktt  Inst,  for  Sav.  58  Fed.  Rep.  985, 16 
U.S. App.  545;  Cummins  v.  Doon  Dist,  Twp.  43 
Fed.  Rep.  644;  National  Bank  <yj  Commerce  v. 
Grenada,  41  Fed.  Rep.  87;  Portland  Sav. 
Bank  v.  EmnsviOe,  25  Fed.  Rep.  889;  Sinton 
V.  Carter  County,  28  Fed.  Rep.  585;  Chand- 
ler V.  Attica,  18  Fed.  Rep.  299;  BaUou  v.  Jas- 
per County,  8  Fed.  Rep.  620. 


Note.— As  to  town  bonds,  see 'also  Brownell  v.  I  ton,  C.  &  C.  R.  Co., 
Greenwich  (N.Y.)4  L.  R.  A.  686;  and  State,  Cbaries-  I  777. 
84  L.  R.  A. 


V.  Whitesides  (8.  C.)  8  L.  R.  A. 
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for  defendaats: 

A  township  is  not  a  municipal  corporation. 

1  Dill.  Mun.  Corp.  g§  12,  20;  Beach,  Pub. 
Corp.  §S  3-6;  15  Am.  &  Eng.  Edc.  Law, 
p.  952;  Joamilton  County  Comrs,  v.  Mighels,  7 
Ohio  St.  109;  Finch  v.  ToUdo  Bd,  of  Edu.  80 
Ohio  St.  87,  27.  Am.  Rep.  414;  Atkew  v.  Hale 
County,  54  Ala.  689.  25  Am.  Rep.  780;  Harns 
V.  School  Dist,  No  10,  28  N.  H.  61;  F<mrth 
Se/tool  Dist.  V.  Wood,  18  Mass.  192;  RiddU  y. 
ProprietoTB  of  Locks  4h  Canals,  7  Mass.  169.  5 
Am.  Dec.  85;  Beach  v.  Leahy,  11  Kan.  28; 
Eikenherry  ▼.  Baiaar  Twp.  22  Kan.  561,81 
Am.  Rep.  198;  Marion  County  Comrs,  v.  Riggs, 
24  Kan.  255;  Cooley,  Torts,  622;  Waltham  v. 
Kemper,  55  111.  846,  8  Am.  Rep.  652;  Bus- 
sea  ▼.  Devon  County,  2  T.  R,  671;  Atchison  v. 
Bariholow,  4  Kan.  124;  Freeland  v.  StiUman, 
49  Kan.  197. 

A  statute  or  a  title  to  a  statute  is  to  be  so 
construed  as  to  give  sense  and  meaning  to  every 
part. 

Cooley,  Const.  Lim.  70,  71. 

In  the  construction  of  a  statute  the  words 
"  municipal  corporation"  are  not,  as  a  defini- 
tion, broad  enough  to  include  counties,  town- 
ships, and  school  districts. 

Freeman  v.  Stillman,  supra. 

The  Constitution  has  said  that  the  title  must 
be  an  index  to  the  law,  and  the  court  may  not 
sanction,  as  a  valid  enactment,  any  part  of 
the  statute  to  which  the  finger  of  the  title  does 
not  point. 

State  V.  Brown,  88  Kan.  890;  Be  Wood,  84 
Kan.  645;  StaU  v.  Banker^  &  M.  Mut.  Ben, 
Asso,  28  Kan.  499;  Swayze^.  Britton,  17  Kan. 
627:  Shepherd  v.  Helmers,  28  Kan.  505;  Sedg- 
wick  County  Comrs,  v.  Bailey,  18  Kan.  600. 

The  original  bonds  voted  in  aid  of  the 
Ness  County  Sugar  Mill  Company  were  ab- 
solutely void. 

Bonds  issued  in  aid  of  a  private  enterprise 
are  invalid. 

Central  Branch  U,  P.  R,  Co.  v.  Smith,  28 
Kan.  745;  Commercial  Nat.  Bankv,  Tola,  2 
Dill.  868;  Alien  v.  Jay,  60  Me.  124.  11  Am. 
Rep.  185;  Citizens^  Sat.  Asso.  v.  Topeka,  8  Dill. 
876,87  U.  S.  20  Wall.  655,  22  L.  ed.  455. 

Chapter  50.  Laws  1879,  even  if  it  applies  to 
townships,  does  not  authorize  the  issue  of 
negotiable  bonds,  or  bonds  such  as  those  set 
out  in  the  alternative  writ 

The  powers  of  such  governmental  agencies 
as  counties,  townships,  and  school  districts 
are  more  strictly  construed  than  in  the  case  of 
incorporated  municipalities.  It  is  settled  that 
this  class  of  corporations  have  not  the  im- 
plied power  to  borroit  money  and  issue  ne- 
gotiable bonds.  Direct  legislative  authority 
is  necessary. 

Claiborne  County  v.  Brooks,  111  TJ.  S.  400- 
407,  28  L.  ed.  470-472:  Hill  v.  Memphis,  184 
U.  S.  199,  38  L.  ed.  887;  Young  v.  Clarendon 
Twp,  182  U.  S.  840,  88  L.  ed.  856;  Kelley  v.  Mi- 
lan, 127  U.  S.  189,  82  L.  ed.  77;  Nashville  v. 
Bay,  86  U.  S.  19  Wall.  468,  22  L.  ed.  164; 
Brenham  v.  German- American  Bank,  144  U. 
8. 173,  86  L.  ed.  890;  Barnett  v.  Denison,  145 
U.  S.  135,  86  L.  ed.  652:  Merrill  v.  Monticello, 
188  U.  S.  678,  84  L.  ed.  1069;  Anthony  v.  Jas 
per  County,  101  U.  S.  698,  25  L.  ed.  1005. 
M  L.  R.  A 


Johnstoot  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  proceeding  in  mandamus 
to  compel  the  levy  of  a  tax  upon  the  property 
in  Forrester  township,  Ness  county,  for  the 
pavment  of  interest  which  has  accrued  upon 
refunding  bonds  issued  by  the  township.  It 
appears  that  in  April,  1889,  the  township  voted 
$20,000  in  bonds,  payable  in  twenty  years,  and 
bearing  interest  at  7  per  cent  per  annum,  to 
aid  the  Ness  County  Sugar- Mill  Company;  and, 
on  October  of  the  same  year,  they  were  re- 
funded in  bonds  running  thirty  years,  and 
bearing  interest  at  6  per  cent  per  annum,  in 
accordance  with  the  provisions  of  chapter  50  of 
the  Laws  of  1879.  The  petition  alleges  that 
the  refunding  bonds  were  negotiable,  payable 
to  bearer,  and  had  been  duly  registerea  by  the 
auditor  of  the  state  of  Kansas,  who  certified 
that  they  had  been  regularly  and  legally  is- 
sued, in  conformity  with  the  laws  of  the  state. 
Default  has  been  made  in  the  pavment  of  the 
interest,  and  the  local  authorities  decline  to  levy 
a  tax,  claiming  that  the  ori^nal  bonds  were 
invalid,  because  they  were  issued  in  aid  of  a 
private  enterprise,  and  also  that  the  act  under 
which  they  were  issued  does  not  authorize  the 
issue  of  refunding  bonds  by  townships,  nor 
the  issue  of  negotiable  bonds."  such  as  were  is- 
sued by  the  township,  io  any  case. 

The  questions  submitted  for  decision  are 
raised  on  a  motion  to  quash  the  alternative 
writ,  and  the  first  is  that  the  title  of  the  act 
under  which  the  bonds  were  issued  is  not  broad 
enough  to  cover  the  provisions  authorizing  the 
refunding  of  township  indebtedness.  The 
title  is  as  follows:  ''An  Act  to  Enable  Coun- 
ties, Municipal  Corporations,  the  Boards  of(Ed- 
ucation  of  Any  City  and  School  Districts  to 
Refund  Their  Indebtedness."  Express  author- 
ity is  given  in  the  body  of  the  act  for  refund- 
ing township  indebtedness.  Townships  are 
mentioned  in  connection  with  counties,  citfes, 
and  school  districts  in  almost  every  section; 
and  the  provisions  of  the  act  apply  substan- 
tially alike  to  each  municipality,  except  that 
townships  and  school  districts  cannot  refund 
their  debts  without  the  assent  of  the  voters, 
expressed  at  an  election  held  for  that  purpose. 
It  was  the  manifest  purpose  of  the  legislature 
to  confer  authority  upon  townships  to  refund 
their  indebtedness,  and  the  question  for  deci- 
sion is  whether  the  general  term  ** municipal 
corporations,"  employed  in  the  title,  is  suffi- 
ciently broad  to  cover  those  provisions.  In 
this  state,  each  organized  township  is  a  body 
politic  and  corporate,  with  power  to  make 
all  contracts  that  may  be  necessary  and 
convenient  for  the  exercise  of  its  corporate 
powers,  and,  in  ita  proper  name,  may  sue  and 
be  sued.  A  township  is  generally  spoken  of 
as  a  municipality  or  municipal  corporation, 
but,  strictly  speaking,  every  political  subdivi- 
sion of  the  state  organized  for  the  administra- 
tion of  civil  government  is  a  quasi  corporation. 
In  this  respect  they  are  placed  on  the  same 
plane  as  counties  and  school  districts;  and  in 
this  court  in  determining  the  liability  of  this 
class  of  corporations  for  failure  to  perform 
some  corporate  duty,  or  for  the  neglect  or 
misfeasance  of  its  officers  and  agents,  it  has 
been  held  that  counties,  townships,  apd  school 
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dkCrfcts  are  not  maoicipttl  corpontaoM  proper, 
and  fbat  tbeir  liaMlities  in  this  respect  are  not 
the  fame  aa  iDoorporatcd  cities,  towns,  and 
Tilla^^es.  Beaeh  w.  Leahv,  11  Kan.  23;  BOun- 
htrry  r.  Bataar  Twp.  22  Kan.  561,  31  Am. 
Rep,  19^;  Marion  Co^nig  Comr$.  t.  Rigg**  ^ 
Kao,  2'S5;  Fredand  r,  MiUman,  49  Kan,  197. 
Id  all  these  cases  and  for  the  purpose  of  deter- 
mining  tbeir  liabilities  and  powers,  tbe  distinc- 
tion between  municipal  corporations  proper 
and  other  public  corporatioDs  has  been  made. 
In  the  broarler  sense  and  in  common  usa^e, 
the  term  "manicipal  corporations"  includes 
couDties  and  townships.  All  public  corpora- 
tions, inclading  counties,  cities,  and  townships 
are  freqoeotlj  referred  to  as  "municipalities" 
and  ''municipal  corporations/'  to  distinguish 
them  from  private  corporations, and  it  is  not  un- 
<;ommon  to  find  them  so  designated  in  the  state 
and  Federal  courts,  and  in  the  published  re- 
ports of  their  decisions.  In  li  rery  recent  case. 
Chief  Justice  Horton  referred  to  a  township  as 
"a  public  municipal  corporation;"  and  the 
same  language  is  employed  both  in  the  sylla- 
bus and  in  the  opinion.  Riley  t.  Oarfield 
Twp,  54  Kan«  463.  In  15  Am.  &  Eng.  Enc. 
Law,  p.  968,  the  following  definition  is 
given:  '*A  municipal  corporation,  in  its 
broader  sense,  is  a  body  politic,  stich  as  a  state, 
and  each  of  the  governmental  subdivisions  of 
the  state,  such  as  counties,  parishes,  townships, 
hundreds.  New  England  'towns/  and  school 
districts,  as  well  as  cities  and  incorporated 
towns,  villages,  and  boroughs.  Every  one 
of  these  Is  properly  susceptible  of  the  general 
appellation."  Here,  then,  we  have  In  the 
title  a  term  which,  if  taken  in  the  broader 
sense  and  popular  signification,  would  include 
townships,  and  render  the  act  valid,  while,  if 
taken  in  the  more  restricted  and  technical 
sense,  it  would  render  it  invalid.  What  sense 
shall  be  imputed  to  the  legislature,  and  which 
interpretation  should  be  ffiven  to  the  term? 
No  one  can  doubt  that  the  legislature  Intended 
to  make  a  title  broad  enough  to  cover  tbe 
provisions  of  the  act  with  reference  to  town- 
ships, and  this  is  the  more  apparent  from  the 
amendments  made  to  the  act  long  after  the 
passage  of  tbe  original  act,  and  after  large 
amounts  of  township  indebtedness  had  been 
refunded  under  its  provisions.  Laws  1891, 
chap.  168;  Laws  1898.  chap.  118.  The  ob- 
vious intention  of  tbe  legislature  is  entitled  to 
great  weight  in  determining  the  sufilciency  of 
the  title.  In  Woodruf  v.  Baldwin,  23  Kan. 
494,  it  was  held  in  a  similar  case  to  be  more 
Just  and  fair  to  say  that  the  legislature  used  the 
title  in  its  broadest  sense^—a  sense  broad 
enough  to  include  the  subject-matter  of  the 
act,— rather  than  to  apply  the  restricted  mean- 
ing, which  would  to  some  extent  defeat  the 
legislative  purpose.  Tbe  same  view  was  taken 
in  Re  Pitiknep,  47  Kan.  89.  There  a  term  was 
employed  in  the  title  to  an  act  which,  if  given 
the  broader  meaning,  would  uphold  the  act. 
while,  giving  it  the  narrower  and  perhaps  more 
common  meaning  would  render  it  invalid;  and 
it  was  held  that,  the  legislature  having  em- 
ployed the  word  in  its  broadest  sense,  and  one 
which  fairly  covered  the  provision  a&sailed, 
the  court  was  not  warranted  in  adopting  the 
narrower  meaning,  and  thus  holding  the  act 
invalid.  It  was  said  that  the  fact  that  general 
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I  terms  are  empk)jed  m  the  title  does  not  ven- 
der it  objectionable  so  long  as  the  title  to  the 
act  is  such  that  neither  the  menbcrs  of  tbe 
legislatnre  nor  the  people  to  be  affected  are 
misled.  Tbe  defendants  place  some  reliance 
upon  the  language  used  in  Fredand  v.  StiU- 
man,  trupra;  but  an  attentive  reading  of  the 
decision  shows  that  it  is  not  controUiiig.  In 
that  case  the  court  was  not  oonaidenng  the 
title  to  an  act,  but  was  endeavoring  to  ascer- 
tain tbe  intention  of  the  legislature,  and  from 
tbe  connection  in  which  "municipal  cor- 
porations" waa  used  it  could  be  readily  seen 
that  school  districts  were  not  within  the 
purpose  of  the  legislature  in  framing  the 
act.  Here  the  provisions  of  the  bcray  of 
the  act  in  question  show  beyond  cavfl  that 
the  legislature  intended  to  authorize  town- 
ships to  refund  their  indebtedness;  and  tbe 
question  we  have  to  decide  is  whether  that  in- 
tention shall  be  thwarted  by  a  technical  inter- 
I  pretation  of  the  title  to  the  act  In  making 
the  distinction  between  the  different  kinds  of 
public  corporations,  it  is  common  to  refer  to 
cities  as  municipal  corporations  proper.  This 
is  a  discriminating  expression  frequently  used 
by  tbe  courts  of  this  state,  and,  if  that  term 
had  been  employed  in  the  title,  there  would  be 
some  reason  for  the  strict  interpretation  for 
which  the  defendants  contend.  A  technical 
interpretation,  however,  has  neyer  been  applied 
in  this  state  to  the  titles  of  legislative  acts.  On 
the  other  band,  it  has  been  consistent! v  held 
that  the  constitutional  limitation  should  not 
be  enforced  in  any  narrow  or  technical  spirit, 
but  should  be  liberally  interpreted,  with 
a  view  of  upholding  the  acts  of  the  legislature. 
It  has  been  regaraed  to  be  the  duty  of  the 
court  to  view  toe  acts  of  the  le^slature  with 
great  respect,  and,  so  far  as  possible,  endeavor 
to  reconcile  and  sustain  them.  Illustrations 
of  liberal  interpretations  placed  upon  the  title 
of  the  acts  may  be  found  in  almost  every  vol- 
ume of  our  decisions,  but  we  need  only  to  re- 
fer to  a  few  of  them.  Woodrtiff  v.  Baldwin, 
supra;  Philpin  v.  McCarty,  24  Kan.  898; 
Marion  County  Comrs,  v.  Harvey  County 
Comrs,  26  Kan.  181;  Cherokee  County  Comrs. 
V.  State,  86  Kan.  887;  Missouri  P.  R.  Co.  v. 
Harrelson,  44  Kan.  258;  State  v.  Bush,  45 
Kan.  140;  Re  Pinkney,  47  Kan.  89;  State  v. 
Uwelling,  51  Kan.  562:  Re  Sanders,  53 
Kan.  191,  28  L.  R.  A.  608;  Lynch  v.  Chase, 
55  Kan.  867;  Rooers  v.  MorriU,  Id.  787.  The 
act  has  been  in  force  for  more  than  seventeen 
years,  and,  upon  the  theory  that  the  title  was 
good  and  the  act  valid,  a  vast  number  of  the 
townships  of  the  state  have  issued  bonds^ 
which  have  been  negotiated  in  the  money  mar- 
kets of  the  country,  and  accepted  as  valid  se- 
curities. The  ofiScial  reports  show  that  tbe 
state  holds  a  considerable  amount  of  such 
bonds,  purchased  as  an  investment  of  the  per- 
manent school  and  other  funds.  Tbe  validity 
of  the  act  is  assailed  here  for  the  first  time,  but 
we  think  the  scope  and  effect  of  the  aeries  of 
decisions  heretofore  cited  compel  us  to  hold 
that  tbe  term  "municipal  corporations,"  as 
used  in  the  title  of  the  act,  should  be  inter- 
preted so  as  to  include  townships. 

We  are  unable  to  agree  with  the  contention 
that  the  refunding  bonds  are  non-negotiable,nDd 
,tbat  in  the  hands  of  bona-fide  holoera  they  t 
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subject  to  the  same  dcfeDses  as  would  have 
been  available  against  the  immediate  payee. 
They  are  specifically  alleged  to  be  negotiable 
in  the  alternatiYe  writ,  are  negotiable  in  form, 
and  we  thinlE  the  act  under  which  they  are  is- 
sued contains  no  restrictionB  which  take  away 
the  attribute  of  negotiability,  or  except  them 
from  the  rules  commonly  applied  to  such  mu- 
nicipal securities.  Prior  to  the  enactment  of 
the  refunding  law  of  1879,  a  great  number  of 
special  acts  had  been  passed  to  refund  the  ac- 
crued and  accruing  indebtedness  of  counties, 
cities,  townships,  and  school  districts.  It  was 
the  obvious  purpose  of  the  legislature  of  1879 
to  frame  a  general  refunding  law,  which 
would  be  available  to  all  municipalities.  The 
act  provides  for  the  issuance  of  interest- bear- 
ing bonds,  with  coupons  attached,  to  run  for 
a  period  of  thirtv  years  or  less;  the  bonds  and 
coupons  to  be  signed  by  the  oflScer  and  in  the 
ordinary  manner  m  which  municipal  bonds  are 
executed.  They  are  required  to  be  issued  in 
denominations  from  $100  to  $1,000,  payable 
at  a  place  to  be  designated  upon  the  face 
thereof,  and  to  contain  a  recital  of  the  act  un- 
der which  they  are  issued.  Where  authority 
is  given  to  a  municipality  to  issue  bonds  of 
this  character,  without  restriction  as  to  nego- 
tiabilitv,  there  is  a  fair  implication  that  nego- 
tiable bonds  are  to  be  issued.  The  provisions 
of  this  act  in  respect  to  the  character  of  the 
bonds  to  be  issued  are  substantiallv  the  same 
as  those  of  the  numerous  refunding  acts  of 
Kansas,  and  the  bonds  that  have  been  issued 
under  them  have  been  regarded  as  negotiable 
by  the  people  of  the  state,  and  have  been  so 
accepted  in  the  commercial  world.  This 
question  was  recentlv  before  the  United 
States  circuit  court  of  appeals,  and  it  was 
held  that  the  objection  that  the  act  did 
not  authorize  the  issue  of  negotiable  bonds  was 
untenable.  Sanborn,  J.,  in  pronouncing  the 
judgment  of  the  court,  said  that  "the  act  un- 
der consideration  in  this  case  authorized  this 
township  to  'issue  new  bonds,'  without  any  re- 
striction as  to  their  negotiability.  This  grant 
of  power  to  a  municipal  body  to  issue  bonds 
must  be  interpreted  to  give  that  body  power  to 
issue  municipal  bonds  in  the  usual  form  of 
such  securities.  The  usual — ^nay,  it  roav  al- 
most be  said  the  universal — ^form  of  sucli  se- 
curities is  that  of  a  negotiable  bond  payable  to 
bearer;  and,  in  our  opinion,  it  was  bonds  in 
this  form,  and  in  no  other,  that  the  legislature 
of  Kansas  had  in  mind  and  intended  to  give 
this  township  power  to  issue  by  this  act. 
CadiUac  v.  Woonsoeket  Inst,  far  Sav,  7  C.  C. 
A.  674,  68  Fed.  Rep.  936.  16  U.  8.  App.  646; 
Ashley  V.  Presque  Isle  County  Supers.  8  C.  C.  A. 
456,  60  Fed.  Rep.  66,  16  U.  'S.  App.  666."  West 
Plains  Twp.  v.  8age,  16  C.  C.  A.  668,  69  Fed. 
Rep.  948.  In  the  same  connection,  that  court 
held,  and  we  think  correctly,  that  the  provi- 
sion that  new  bonds  shoujd  be  issued  to  the 
holder  of  the  old  indebtedness  does  not  require 
that  he  shall  be  named  as  payee  in  the  bonds, 
and  is  not  to  be  interpreted  as  a  restriction 
upon  the  negotiable  character  of  the  bonds  is- 
sued. The  issue  and  delivery  of  the  bonds 
payable  to  bearer,  which  is  the  usual  method 
employed,  would  seem  to  be  a  full  compliance 
with  that  provision  of  the  statute.  Its  main 
purpose  was  to  require  the  officers  to  deal  dl- 
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rectly  with  the  holder  of  the  indebtedness,  so 
that  no  refunding  bonds  should  be  issued  un- 
til the  old  indebtedness  was  delivered  up  for 
cancelation.  It  is  significant,  too,  that  the 
amendatory  act  of  1891,  passed  twelve  years 
after  the  original  act,  distinctly  provides  for 
the  sale  of  the  refunding  bonds,  and  restricts 
the  municipal  authorities  from  negotiating 
such  bonds  at  less  than  par,  or  at  a  higher  rate 
of  interest  than  6  per  cent  per  annum.  This 
provision  goes  upon  the  theory  that  the  bonds 
are  negotiable,  and,  in  a  certain  sense,  is  a  legis- 
lative interpretation  of  that  part  of  the  act. 
Neither  can  we  see  that  the  provision  requir- 
ing the  county  clerk  to  keep  a  record  of  the 
refunding  proceedings,  showing  the  character 
of  the  refunding  bonds,  and  the  persons  who 
surrendered  the  old  and  received  the  new  form 
of  indebtedness,  indicates  a  legislative  purpose 
to  restrict  the  negotiable  character  of  the  se- 
curities to  be  issued.  It  is  no  more  than  the 
ordinary  record  which  ofi^cers  are  required  to 
keep  of  important  business  concerns,  and  is 
but  a  repetition  of  what  already  appears  in  the 
records  of  the  township. 

The  peremptory  torit  will  be  aUawed, 

Bbrtin,  Ch.  J.,  concurring  specially: 
I  entertain  much  doubt  of  the  correctness  of 
the  decision  of  the  majority  as  expressed  in 
the  first  point  of  the  syllabus.  Heretofore  the 
distinction  between  municipal  corporations 
and  quasi  corporations  has  always  l)een  main- 
tained by  this  court.  Beach  v.  Leahy,  11  Kan. 
28.  28,  29;  Eikenherry  v.  Bazaar  Twp.  22  Kan. 
666,  661,  31  Am.  Rep.  198;  Marion  County 
Oomrs,  V.  Biggs,  24  Kan.  266, 268:  Freeland  v. 
StiUman,  49  Kan.  197,  207.  The  title  of 
this  act  is  restrictive;  and  following  the 
plain  course  of  reasoning  pursued  b^  Jus- 
tice Johnston  in  Freeland  v.  Sttllman, 
supra,  it  would  seem  that  the  inclusion 
in  the  title  of  certain  quasi  corporations  is  in- 
consistent with  the  contention  that  another 
class  of  the  same  kind  not  mentioned  is  in- 
cluded in  the  phrase  * 'municipal  corporations."^ 
An  act  of  the  legislature  should  not,  however, 
be  held  unconstitutional  upon  a  mere  doubts 
but  only  when  it  cannot  be  supported  upon 
anv  fair  and  legitimate  line  of  argument;  and 
this  consideration  is  strengthened  by  the  long 
time  that  this  act  has  remained  unchallenged 
on  our  statute  books,  and  the  important  rights 
supposed  to  have  accrued  under  it,  and  which 
should  not  be  disturbed  except  for  weighty 
reasons.  I  am  therefore  constrained  to  vield 
my  assent,  although  other  statutes  have  been, 
upon  slighter  grounds,  condemned  by  this 
court  as  enacted  in  violation  of  §  16  of  article 
2  of  the  Constitution. 
On  the  second  point  of  the  syllabus  I  fully 


Allen,  J.,  dissenting: 

I  concur  in  holding  the  title  of  the  act  suflS- 
cient  to  include  municipal  townships,  but  dis- 
sent from  the  proposition  that  the  act  of  1879 
authorizes  the  issuance  of  negotiable  bonds. 
Neither  the  word  "negotiable"  nor  any  of  its 
synonyms  are  to  be  found  in  the  act.  The 
right  of  the  plaintiff  to  recover  in  this  case  de- 
pends entirely  on  the  negotiability  of  the 
bonds,  there  being  no  contention  that  the  origi- 
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sal  botAk  m^^fid  is  zid  of  iht  Fajnr-miU  a>iii' '  eooe  of  soch  power  onebt  to  be  dKommed 
paiiT  were  rziyi.  Ttte  ruU*  of  iaw  reod^rricir  ainic^  Us  exi!4eiioe,  it  cmsitt  doc  io  be  beid  to 
the'yriri?e  mnker  of  Dtfr^ottab>  paper  liable  ezia  in  tAe  pRs»t  can. "  See  also  ibedBsent- 
for  iM:  full  fac«  of  it  u  tbe  bao<i«  of  a  bona  in?  o^^icioD  of  Jadjpe  CaMveil  in  tbe  case  of 
IMe  purcrbaA«T  for  Taloe,  even  tbougb  be  in  H^«(  /t<74i»«  r%r/>.  t.  Siipf.  16  C.  C.  A.  593.  6B 
f^^  receiT«d  do  consideration  for  it«  eieca'Jon, '  Fed.  Rep.  S^)2.  cited  in  Wppoft  of  tbe  opinion 
is  of  Urn  exceedioglj  faan»b.  and  i&  freqaentlj  of  tbe  couit  in  ibis  ca^e. 
invoKed  to  perpetrate  a  f raod.  It  is  i^lili  more  Tbe  act  does  not  ezpresely  antborize  ceso- 
bar^b  fo  imp'>%e  a  b«jrden  on  tbe  tazparers.  tiabie  bonds  to  tie  ifisoed.  Wbat  oeceastr. 
wbo  bare  taken  no  part  in  tbe  ezecation  of  tben,  reqaires  tbe  coort,  bj  constroction  and 
written  io^truDMmts,  U>  pay  for  tbat  for  vbicb  impbcauon,  to  coofer  sucfa  pover?  Are  not 
tbejr  bare  reoeired  cio  benfrfit  in  retam;  and  tbe  porcbasers  fairlj  dealt  witb  if  ibey  areaUoved 
eouna  bare  f^eraJly  beid  tbat  to  aatbcrize  to  collect  bondsrigbtfaHj and  lawfnllriBBoed? 
public  officen  U)  eiecute  n^^/t table  instru-  ■  Wbat  necessity  is  tbere  for  going  foitber.  and 
inentA  in  tbe  name  of  a  towmbip  or  oiber  po-  ■  saying  tliat  tbe  law  implies  power,  as  was  ai- 
lltical  KubdiTisioo  of  tbe  state,  and  tbereby  tempted  in  tbis  case,  to  create  a  debt  witbont 
impose  on  tbe  public  a  burden  of  debt  wrong-  lawful  consideration?  There  is  much  in  tbe 
fully  and  illegally,  and  wftboat  benefit  to  tbe  act  indicating  tbat  tbe  leeislatnre  did  not  in- 
public,  tbere  must  be  explicit  legislative  au-  tend  tbat  negotiable  boodfs  should  be  tssoed 
tbority.  In  tbe  case  of  MerriU  y.  McrttireHo,  and  placed  on  tbe  market,  imposing  an  abso- 
138  C,  S.  <r73.  34  L.  ed.  1060,  Mr.  Justice  lute  liability,  whether  with  or  without  a  valid 
Lamar,  in  deliyering  the  opinion  of  tbe  coon, .  consideration.  The  bonds  are  to  be  issued 
cjuotes  witb  approval  the  language  of  Chan- .  only  to  tbe  holder  of  tbe  prior  indebtedness,  in 
eel  lor  Kent,  as  follows:  "Tbe  modem  doc- 1  parsuance  of  a  compromise  agreed  cm,  and  on 
trine  is.  to  connider  corporations  as  baring  |  tbe  delirery  and  cancelation  of  the  eridenoes 
such  powers  as  are  specifically  granted  by  tbe  i  of  tbe  prior  debt.     He.  of  oooise,    has  full 


act  of  iria>rporation,  or  as  are  necessary  for  tbe 
purpoM:  of  carrying  into  effect  tbe  powers  ex- 
preMlv  granted,  and  as  not  having  any  other. 
The  hupreme  Court  of  the  United  States  de- 
clared tbis  obvious  doctrine,  and  it  has  been 
repeated  in  tbe  decisions  of  tbe  state  courts. 
...  As  corporations  are  tbe  mere  creatures  of 
law,  establtsbed  for  special  purposes,  and  derive 
all  their  powers  from  tbe  acts  creating  them, 
it  is  perfectly  just  and  proper  tbat  tbey  should 
be  obliged  strictly  to  show  their  authority  for 
tbe  business  they  assume,  and  be  confined  in 
tbeir  operations  to  tbe  mode,  and  manner,  and 
subject- matter  prescribed."  inlliUv.  MempJus, 
184  U.  B.  198,  33  L  ed.  887,  Mr.  Justice  Field 
said:  "Tbe  inability  of  municipal  corpora- 
tions to  issue  negotiable  paper  for  tbeir  in- 
debtedness, however  incurred,  unless  authority 
for  tbat  purpose  is  expressly  given  or  neces- 
sarily implied  for  the  execution  of  other  ex- 
press powers,  has  been  affirmed  in  repeated 
dttcisioDs  of  this  court."  And  in  Brenfiam  v. 
German- American  Bank,  144  U.  8.  173,  36  L. 
ed.  390,  it  was  held:  "Power  in  a  municipal 
corporation  to  borrow  money  not  being  nuga- 
tory, although  unaccompanied  by  tbe  power 
to  issue  negotiable  bonds  therefor,  it  is  easy  for 
the  legislature  to  confer  upon  tbe  municipality 
tbe  power  to  issue  such  bonds;  and,  under  the 
well-settled  rule  tbat  any  doubt  as  to  the  exist- 


k  now  ledge  of  everything  affecting  the  validity 
of  the  bonds.  It  is  with  him,  vol  him  alone, 
tbat  the  township  deals  in  making  tbe  ex- 
change. A  purchaser  from  him.  of  course, 
might  not  have  full  knowledge  concerning  the 
original  transaction,  bat  ^  4  of  tbe  act  requires 
the  county  clerk  to  keep  a  record  of  all  bonds 
issued  in'  tbe  county  under  tbe  act,  showing 
tbe  date,  nuntber,  and  amount  thereof,  to 
whom,  and  on  what  account  issued,  and  re- 
quires also  a  register  of  the  number,  amount, 
and  date  of  issue  of  the  canceled  oblieations. 
From  these  records  and  the  inquiries  tbey  sujr- 
gest,  a  purchaser  might  r^uiily  ascertain 
whether  tbe  refunding  £>nds  were  issued  for  a 
valid  indebtedness  or  not.  He  who  invests  his 
money  in  such  securities  ought  to  have  a  mo- 
tive for  inquiring  into  the  reason  for  the  issu- 
ance of  tbem.  The  attention  of  tbe  taxpayers 
is  not  challenged  to  the  transaction,  and  no 
good  reason  exists  for  holding  them  to  the  ex- 
ercise of  diligence  in  protecting  their  rights. 
Tbey  are  not  parties  in  any  sense  to  tbe  trans- 
action between  tbe  original  payee  of  tbe  bonds 
and  tbe  purchaser  from  him.  '  A  debt  of  tbe 
taxpayers  ought  not  to  be  created  by  a  transac- 
tion between  strangers  merely  because  one  of 
them  advances  bis  money  in  reliance  on  bis 
own  ignorance  concerning  tbe  consideration  of 
the  securities  he  purchases. 
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George  S.  TILL1NGHA8T,  Madison  County 
Treasurer,  Be«pt., 

V, 

J.  Herman  MERRILL  et  al,,  Appts. 
(161 N.  Y.  136.) 

A  anperTlaor  Is  liable  on  fl^ronnds  of  pub- 
lie  peliey  for  public  money  lost  by  the  failure 


of  a  firm  of  private  bankers  with  whom  be  bad 
deposited  it,  altbough  he  acted  in  good  faith  and 
without  negligence. 

{Oray,,  J..,  disaents,) 
(December  1. 1890.) 

APPEAL  by  defendants  from  a  judgment  of 
tbe  General  Term  of  the  Supreme  Court, 


Note.— As  to  liability  on  official  bonds  for  loss  of 
money  by  bank  failure,  see  note  to  Wilson  v.  Peo- 
ple, Puoblo  ft  A.  V.  R.  Co.,  (Colo.)  28  L.  R.  A.  449; 
also  State,  Overton  County,  v.  Copeland  (Tenn.)  31 
84  L.  R.  A. 


L.  R.  A.  844;  Eaircbild  v.  Hedges  (Wash.)  81 L.  R.  A. 
861;  Bush  v.  Johnson  County  (Neb.)  82  L.  R.  A.  SS3; 
and  Alltbone  v.  Amee  (S.  D.)  88  L.  R.  A.  686. 
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fourth  Department,  affirming  a  judgment  of 
the  Madison  County  Circuit  in  favor  of  plain- 
tiff in  an  action  upon  a  supervisor's  bond  to  re- 
cover public  money  lost  by  him  through  a  bank 
failure.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  B.  Coman,  for  appellants: 

The  defendant,  Merrill,  was  liable  only  as 
a  bailee  for  ordinary  care  and  prudence,  and 
the  plaintiff  was  not  entitled  to  a  recovery 
without  establishing  negligence  or  bad  faith. 

LancY,  Cotton,  1  Ld.  Raym.  646;  Whitfield 
V.  jA)rd  Le  Degpencer,  2  Cow  p.  754;  Albany 
County  Supers,  v.  Dorr,  26  Wend.  440;  People, 
Nash,  V.  Faulkner,  107  N.  Y.  477;  19  Am.  & 
Eng.  Enc.  Law,  p.  481:  24  Am.  &  Eng.  Enc. 
Law,  pp.  885,  888;  Story.  Bailm.  §§  180,  620; 
2  Kent,  Com.  Holmes'  ed.  827;  United  States 
V.  Thomas.  82  U.  S.  15  Wall.  887,  21  L.  ed.  89; 
Peek  V.  James,  3  Head,  75;  Cumberland  County 
V.  Pennell,  69  Me.  857,  81  Am.  Rep.  284; 
United  Slates  v.  Adams,  24  Fed.  Rep.  848; 
State  V.  Houston,  78  Ala.  576,  56  Am.  Rq).  59, 
88  Ala.  861;  Houghton  y.  Freeland,  26  Grant, 
<^\i,  (U.  C.)  500:  Y<yrk  County  v.  Watson,  15  S. 
C.  1,  40  Am.  Rep.  675;  Twitty  v.  Houser,  7  8. 
C.  N.  8.  153;  Wilson  v.  PeopU,  Pueblo  A  A. 
V.  R.  Co..  19  Colo.  199,  22  L.  R.  A.  449. 

It  is  no  longer  the  law  of  the  United  States 
-courts  that  a  public  officer  is  an  insurer  of  th^ 
public  moneys  which  come  to  his  official  cus- 
todjf. 

United  States  v.  Thomas,  supra. 

There  is  nothing  in  the  language  of  the  stat- 
utes which  indicates  an  intention  on  the  part 
of  the  legislature  to  impose  a  more  stringent 
liability  than  that  of  the  common  law. 

Rev.  Stat.  8th  ed.  p.  1288. 

The  cases  in  the  United  States  Supreme 
Court  which  hold  receivers  and  collectors  of 
public  moneys  to  a  more  stringent  liability  than 
that  imposed  by  the  common  law  are  largely 
based  upon  the  ground  that  the  United  States 
■Statutes  have  imposed  the  larger  liability  and 
responsibility. 

tinited  States  v.  Thomas,  supra. 

There  are  a  few  cases  in  this  state  in  which 
it  has  been  held  that  a  certain  class  of  public 
officers  are  liable  as  debtors  or  Insurers  for  the 
public  moneys  coming  to  their  hands. 

Muzzy  V.  Shattuck,  1  Denio,  233;  Leoney  v. 
Hughes,  26  N.  Y.  514:  Fake  v.  WhippU,  89  N. 
Y.  894;  Bradley  v.  Ward,  58  N.  Y.  401. 

These  are  all  cases  of  town  collectors,  and 
the  decisions  were  put  upon  the  ground  that 
the  terms  of  the  statute  make  the  collector  an 
absolute  debtor  for  the  money,  even  before  he 
<ha8  received  a  dollar  of  it. 

PeopU,  Nash,  v.  Faulkner,  107  N.  Y.  487. 

An  official  bond  neither  adds  to  nor  dimin- 
ishes the  liability  of  the  officer.  It  is  simply 
a  security  that  he  will  faithfully  perform  the 
duties  of  his  office,  and  not  a  contract  impos- 
ing additional  duties  or  liabilities. 

PeopU,  Nash,  v.  Faulkner,  107  N.  Y.  489; 
Wilson  V.  PeopU,  Pueblo  d  A.   V.  R.  Go.,  19 
'Colo.  199,  22  L.  R,  A.  449;  United  States  v. 
Thomas,  82  U.  8.  15  Wall,  887. 21  L.  ed.  89. 

Public  policy,  in  this  state,  at  this  time,  does 
not  require  that  public  officers  be  held  to  a 
more  stringent  rule  of  responsibility  than  that 
of  the  common  law. 

P^opU,  Nash,  V.  Faulkner,  107  N.  Y.  477. 
JU  L.  R.  A. 


No  prudent  business  man,  in  the  latter  part 
of  the  nineteenth  century,  carries  $2,000  around 
with  him  in  his  pocket  by  day,  or  sleeps  with 
it  under  his  pillow  at  night.  He  places  it  in 
some  bank  in  which  he  has  confidence,  and,  as 
he  has  occasion  to  use  it,  checks  it  out. 

In  case  of  a  special  depositor  without  com- 
pensation, the  bank  is  merely  the  bailee  of  the 
depositor,  and  is  bound  only  for  slight  care, 
and  responsible  only  for  gross  negligence. 

Pattison  v.  Syracuse  Nat.  Bank,  80  N.  Y. 
82.  86  Am.  Rep.  582. 

Even  had  he  compensated  the  bank  for  its 
care  of  the  property,  it  would  still  have  been 
onlu  a  bailee  and  liable  only  for  ordinary  care 
and  prudence — a  much  less  stringent  liability 
than  it  assumed  when  he  made  a  general  de- 
posit. 

Story,  Bailm.  9th  ed.  §  398;  Second  Nat. 
Bank  v.  Ocean  Nat.  Bank.  11  Blatchf.  862. 

The  bank  being  in  good  standing  and  credit 
he  had  a  right  to  assume  that  the  money  would 
be  forthcoming  when  demanded,  but  he  had 
no  right  to  assume  that  it  might  not  be  robbed 
or  destroyed  by  tire,  or  his  special  deposit 
otherwise  lost  without  gross  negligence  on  the 
part  of  the  bank;  in  either  of  which  events, 
he  could  not  have  recovered  from  the  bank. 

Commercial  Bank  v.  Hughes,  17  Wend.  94; 
Curtis  V.  Leavitt,  15  N.  Y.  9;  ^mna  Nat.  Bank 
V.  Fourth  Nat.  Bank,  46  N.  Y.  82, 7  Am.  Rep. 
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Mr.  Joseph  Mason,  with  Mr.  John  E. 
Smith,  for  respondent: 

Upon  the  receipt  of  the  school  moneys  by 
the  defendant  he  became  the  debtor  of  the 
town  in  the  sum  so  received  by  him. 

Muzzy  V.  S/iattuck,  I  Demo.  238;  Fake  v. 
WhippU,  89  N.  Y.  894. 

The  supervisor  of  the  town  as  it  respects 
these  school  moneys,  being  the  debtor  of  the 
town,  such  indebtedness  can  only  be  discharged 
bv  the  payment  of  the  money  upon  the  orders 
of  trustees  for  teachers'  wages  and  library  pur- 
poses, and  the  payment  of  the  balance  in  his 
hands,  if  any,  to  his  successor. 

Albany  County  Supers,  v.  Dorr,  25  Wend. 
440,  is  not  the  law  of  this  state  to-day. 

United  States  v.  Preseott,  44  U.  S.  8  How. 
578,  11  L.  ed.  734;  Boyden  v.  United  States,  80 
U.  S.  18  Wall.  21,  20  L.  ed.  529;  Pine  Island 
Bd.  of  Edu.  V.  Jeuiell,  44  Minn.  427;  Taylor 
Dist.  Tiop.  V.  Morton,  37  Iowa,  550;  Thompson 
V.  Township  Sixteen,  80  111.  99;  Halbert  v. 
StaU,  Martin  County  Comrs.,  23  Ind.  125; 
Hennepin  County  Comrs.  v.  Jones,  18  Minn. 
199;  Jefferson  County  Comrs.  v.  Lineberger,  8 
Mont.  281,  85  Am.  Rep.  462;  Morbeek  v.  StaU, 
Jackson  Tu>p.,  28  Ind.  86;  Rock  v.  Stinger,  86 
Ind.  346;  Union  Dist.  Twp.  v.  Smith,  89  Iowa, 
9,  18  Am.  Rep.  39;  Hancock  v.  Hazzard,  12 
Gush.  112;  Redwood  County  Comrs.  v.  Tower, 
28  Minn.  45;  State  v.  Nevin,  19  Nev.  162; 
StaU,  Wyandot  County,  v.  Harper,  6  Ohio  St. 
607,  67  Am.  Dec.  888;  New  Providence  v.  Mc- 
Eachron,  38  N.  J.  L.  389;  StaU,  Bladen 
County  Comrs.,  v.  Clarke,  78  N.  C.  255;  Com. 
V.  Comly,  8  Pa.  872. 

His  liability  rests  upon  the  conditions  of  his 
bond;  and  if  bv  them  he  is  required  to  do  an 
act  which  without  his  fault  becomes  impos- 
sible on  account  of  anvthing  occurring  subse- 
quent to  the  contract,  he  will  not  be  released. 
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Nsw  Tore  Court  of  Affbals. 


Dbc., 


Pine  liland  Bd.  of  Edu.  v.  Jewell,  Tajflor 
Diet.  Twp.  V,  Morion,  Thompson  y.  Township 
Shiieen,  Hennepin  County  Comrs.  v.  Jones, 
Jefferson  County  Comrs,  ▼.  lAneberger,  Morbeek 
Y.  State,  Jackson  Twp.,  Bock  v.  Stinger,  Union 
Dist,  Ttrp.  y.  Smith,  Hancock  y.  Haesard, 
State  y.  ifevin,  State,  Wyandot  County,  y.  Har- 
per, New  Providence  v,  McEachron,  and  State, 
Bladen  County  Comrs.,  y.  Clarke,  supra. 

The  loss  of  the  moDey  id  question  by  reason 
of  the  insolyency  of  £.  C.  Stark  &  Co.,  priyate 
bankers,  with  whom  the  defendant,  Merrill, 
deposited  the  same  as  a  general  deposit, 
thereby  making  himself  their  creditor,  is  no 
defense  to  this  action. 

SlaU,  The  Township,  y.  PoweU,  67  Mo.  395, 
29  Am.  Rep.  512;  Ward  y.  Colfax  County 
School  Dist.  No.  15,  10  Neb.  298.  2)5  Am.  Rep. 
477;  Loiory  y.  Polk  County,  51  Iowa,  50,  88 
Am.  Rep.  114;  Wilson  y.  Widiita  County,  67 
Tez.  647;  Perley  y.  Muskegon  County,  82  Mich. 
182,  20  Am.  Rep.  687;  ^'ason  y.  Directors  of 
Poor,  126  Pa.  445;  Hart  y.  Pittsburgh  Guar- 
dians of  Poor,  SI*  Pa.  466;  Omro  Supers,  y. 
Kaime.  89  Wis.  468;  State,  Mississippi  County, 
y.  Moore,  74  Mo.  418.  41  Am.  Rep.  822;  United 
States  y.  Morgan,  52  U.  8.  11  How.  154.  18  L. 
ed.  648;  United  States  y.  Dashiell,  71  U.  8.  4 
Wall.  182,  18  L.  ed.  819;  United  States  y. 
Keehler,  76  U.  8.  9  Wall.  88,  19  L.  ed.  574; 
Boyden  y.  United  States,  80  U.  8.  18  Wall.  17, 
20  L.  ed.  581;  BemnsY.  United  States,  80  U.  S. 
18  Wall.  56,  20  L.  ed.  581;  United  States  y. 
Thomas,  82  U.  8.  15  Wall.  887,  21  L.  ed.  89; 
Paradine  y.  Jane,  AJeyn,  26;  Ford  y.  Cotes- 
worth,  L.  R.  4  Q.  B.  184. 

The  courts  oi  many  of  the  states  haye  fol- 
lowed the  rule  herein  contended  for,  with  re- 
spect to  the  liability  of  the  sureties  of  an  officer 
for  money  lost  or  stolen,  or  of  which  he  was 
robbed  while  it  was  in  his  hands. 

Halbert  y.  State,  Martin  County  Comrs.,  22 
Ind.  125;  Morbeek  y.  StaU,  Jackson  Turn.,  28 
Ind.  86;  Bock  v.  Stinger,  86  Ind.  846;  Taylor 
Dist.  Twp.  y.  Morton,  87  Iowa,  550;  Hancock 
y.  Haaard,  12  Cush.  112;  Redwood  County 
Comrs.  y.  Tower,  28  Minn.  45;  Pine  Island  Bd. 
of  Edu.  y.  Jewell,  44  Minn.  427;  State,  Miss- 
issippi County,  y.  Moore,  74  Mo.  418,  41  Am. 
Rep.  822;  Jefferson  County  Comrs.  y.  Line- 
berger,  8  Mont  281,  85  Am.  Rep.  462;  State  y. 
Nevin,  19  Ney.  162;  Aew  Providence  y.  Me- 
Eachron,  88  N.  J.  L.  889;  State,  Wyandot 
County,  y.  Harper,  6  Ohio  8t.  607,  67  Am. 
Dec.  868;  Com.  y.  Comly,  8  Pa.  872. 

The  state  of  North  Carolina  eyen  refuses 
to  acknowledge  an  exception  from  the  act  of 
God  or  a  public  enemy. 

State,  Bladen  County  Comrs.,  v.  Clarke,  78 
N.  C.  265. 

And  a  territorial  ruling  holds  that  the  sure- 
ties are  liable  although  the  officer  was  mur- 
dered as  well  as  robbed. 

United  States  y.  Watts,  1  N.  M.  558. 

Where  a  statute  exempted  an  officer  and  his 
sureties  from  any  loss  arising  from  "irresistible 
superhuman  cause"  it  was  held  that  an  acci- 
dental 6 re  not  caused  by  lightning,  whereby 
the  money  was  destroyed,  was  not  within  the 
statutory  exemption. 

day  County  y.  Simonsen,  1  Dak.  408;  Union 
Dist.    Iwp.   y.   Smith,  89  Iowa,  9,   18  Am. 
Rep.  89. 
''*  L.  R.  A. 


Where  public  money  has  been  deposited  by 
an  officer  in  a  bank,  and  is  lost  by  the  failure  - 
of  the  bank,  the  <^cer  and  his  sureties  are  lia- 
ble for  the  money  although  the  bank  was  then 
in  good  credit,  and  the  officer  was  not  charge- 
able with  want  of  care. 

Lowry  y.  Polk  County,  51  Iowa,  50,  88  Am. 
Rep.  114;  Perley  y.  Mudcegon  County,  32  Mich. 
182,  20  Am.  Rep.  687;  StaU,  The  Township,  y. 
PoweU,  67  Mo.  895.  29  Am.  Rep.  512;  Harens 
y.  Lathene,  75  N.  C.  505;  Hart  y.  Pittsburgh 
Guardians  of  Poor,  81*  Pa.  466:  Nason  y.  JJi- 
reetors  qf  Poor,  126  Pa.  445;  WOson  y.  Wichita 
County,  67  Tex.  647;  Omro  Supers,  y.  Kaime. 
89  Wis.  468;  Ward  y.  Colfax  County  School 
Dist.  No.  16,  10  Neb.  298,  85  Am.  Rep.  477. 

The  obligation  assumed  by  the  officer  is  in 
most  instances  fixed  by  the  terms  of  the  statute 
providing  for  the  office,  or  by  the  terms  of  his 
official  bond,  under  which  he  is  not  regarded 
as  a  bailee,  and  his  obligation  to  keep  it  safely 
is  deemed  absolute  and  without  condition  to 
be  discharged  only  by  payment. 

19  Am.  &  £ng.  Enc.  Law,  481  ;  StaU  y. 
Peek,  58  Me.    128;  Scio  Bd.  of  Edu.  y.   }ic 
Landsborough,  36  Ohio  St  227,  38  Am.  Rep. 
582;  Mount  y.  State,  Bichey,  90  Ind.  29.  46- 
Am.  Rep.  192. 

The  superyisor  should  be  held  to  a  strict  ac- 
'countability.  He  should  exercise  the  highest 
degree  of  ^gilance. 

United  States  y.  Preseott,  44  U.  8.  8  How. 
578.  11  L.  ed.  784;  State  y.  Houston,  78  Ala. 
576,  56  Am.  Rep.  59;  United  States  v.  Tftomas, 
82  U.  a  15  Wall.  887,  21  L.  ed.  89;  Peck  y. 
James,  8  Head,  75. 

Bartletty  J.,  deliyered  the  opinion  of  the 
court: 

The  defendant  Merrill,  while  supenrisor  of 
the  town  of  Stockbridge.  in  the  county  of  Mad- 
ison, deposited  with  a  firm  of  priyate  bankers, 
to  his  credit  as  superyisor.  certain  of  the  pub- 
lic moneys  in  his  hands.  The  banking  firm 
afterwards  failed  and  the  money  was  totally 
lost.  This  action  was  brought  by  the  county 
treasurer  to  recoyer  the  money  ot  MerrUl  and 
his  bondsmen,  upon  the  theory  that  Merrill,  on 
receiying  the  money,  became  the  debtor  of  the 
county,  and  that  the  deposit  of  the  same  was 
at  his  own  risk.  The  trial  judge  found  that 
Merrill  acted  in  good  faith  and  without  negli- 
gence in  all  that  he  did  in  the  premises.  Un- 
der these  circumstances  the  learned  counsel  for 
the  defendants  has  urged,  with  much  earnest- 
ness and  ability,  that  a  superyisor  rests  under 
the  common-law  liability,  whereby  he  waa 
bound  to  exercise  good  taith  and  reasonable 
diligence  in  the  discharge  of  his  duties,  and  is 
not  responsible  for  any  loss  of  money  which 
came  to  his  official  custody,  occurring  without 
fault  on  bis  part;  that  proof  of  the  failure  of 
the  banking  firm,  where  he  had  deposited  the 
money  in  good  faith  and  without  negligence, 
is  a  complete  defense  to  this  action.  The  trial 
judge  and  general  term  haye  found  against  the 
defendants,  and  it  remains  for  this  court  to  de- 
termine which  measure  of  liability  is  to  be  ap- 
plied to  a  superyisor  under  the  circumstances 
stated. 

The  question  is  an  open  one  in  this  state,  and, 
as  the  case  at  bar  presents  a  claim  against  a 
superyisor  who  acted  in  good  faiih  and  with-  - 
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out  negligence,  we  are  pennitted  to  consider 
and  decide  this  appeal  upon  general  principles, 
and  in  the  light  of  public  policy.  It  is  rather 
remarkable  that,  in  a  great  business  state  like 
New  York,  this  question  should  not  have  been 
decided  long  since  by  the  court  of  last  resort. 
In  1841  the  case  of  Albany  County  Svpers.  v. 
Dorr,  25  Wend.  440.  came  before  the  supreme 
court,  composed  of  Chief  Justice  Nelson  and 
Justices  Bronson  and  Cowen.  Dorr  was  county 
treasurer,  and  had  given  a  bond  to  faithfullV 
execute  the  duties  of  his  office,  and  pay  accord- 
ing to  law  all  moneys.  The  declaration  was 
on  the  bond,  alleging  breaches  in  not  paying 
over,  and  in  not  accounting.  Dorr  pleaded 
that  the  identical  money  received  by  him  was 
stolen  from  his  office  without  negligence  on  his 
part.  To  this  plea  the  plaintiff  demurred. 
Chief  Justice  Nelson.  deliverlDg  the  opinion  of 
the  court,  stated  that  the  question  was  "whether 
an  officer  concerned  in  the  receipt  and  disburse- 
ment of  the  public  funds  is  an  Insurer  of  the 
same,  ex  virtute  officii^  whilst  they  necessarily 
remain  in  his  custody."  He  then  stated  that 
"  the  principle  was  decided  in  favor  of  the  de- 
fendant, in  Lane  v.  Cotton,  1  Ld.  Raym.  646, 
and  subsequently  confirmed  in  Whitfield  v. 
Lord  Le  Ikspejieer,  2  Cow  p.  754,  and  is  in  con- 
formity with  the  general  rule  of  daily  applica- 
tion, tliat  in  order  to  subject  the  officer  it  is 
necessary  to  prove  misconduct  or  neglect  in 
the  execution  of  his  duties."  Justices  Bronson 
and  Cowen  concurred.  An  appeal  was  taken 
to  the  court  of  errors,  and  that  court  equallv 
divided  upon  the  question,  the  effect  of  which 
was  to  affirm  the  judgment  below,  and  the  case 
stands  with  no  more  force  as  a  precedent  than 
a  unanimous  opinion  of  the  supreme  court. 
Chancellor  Walworth,  in  the  court  of  errors, 
wrote  for  affirmance,  thus  adding  bis  name  to 
those  of  the  distinguished  justices  of  the  su- 
preme court  who  had  decided  to  limit  the  lia- 
bility of  a  public  offlcer^by  the  rule  of  the  com- 
mon law. 

It  has  been  a  mooted  question  whether  this 
case  was  overruled  by  Mvzzy  v.  Shattvck,  1 
Denio,  288,  decided  in  1845.  Mr.  Hill,  in  his 
note  to  Albany  Supers,  v.  Dorr^  in  court  of 
errors  (7  Hill,  684),  says  that  in  Muzzy  v.  Shot- 
tuck  the  law  seems  to  have  been  settled,  and 
properly,  directly  the  other  way.  On  the  other 
hand,  Judge  Earl,  in  People,  ^as/i,  v.  Faulkner, 
107  N.  Y.  486.  in  referring  to  Albany  Supers. 
V.  Dorr,  says:  "The  doctrine  of  that  case  has 
been  erroneously  supposed  to  have  been  over- 
ruled by  the  decision  in  Muzzy  v.  Shattvck,  1 
Denio,  288.  In  the  latter  case  the  action  was 
upon  the  official  bond  of  a  town  collector,  and 
the  defense  was  that  the  money  was  stolen 
from^im.  It  was  held  that  the  defense  was 
not  good,  the  supreme  court  then  being  com- 
posed of  Bronson,  Ch.  J.,  and' Justices  Beards- 
ley  and  Jewett;  and  Bronson.  who  concurred 
in  the  prior  decision,  also  concurred  in  this, 
without  any  indication  that  he  had  changed 
his  views  The  prior  decision  was  referred  to 
in  the  opinion  of  the  court,  but  not  criticised 
or  disapproved.  This  decision  was  based,  not 
upon  the  common  law,  and  not  upon  the  force 
and  effect  of  the  official  bond  given  by  the  col- 
lector, but  upon  the  statutes  defining  the  duties 
and  liabilities  of  the  collector;  ao'd  the  court 
held  that  by  those  statutes  he  was  made  an  ab- 
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solute  debtor  for  the  money  collected  by  him, 
and  that  the  fact  that  the  nionev  was  stolen,, 
therefore,  constituted  no  defense.  The  learned 
judge,  after  a  further  elaboration  of  his  viewa 
as  to  Albany  Svpers.  v.  Dorr,  reaches  the  con- 
clusion that,  in  view  of  the  decisioDS  of  the 
Federal  and  state  courts,  the  case  should  prob- 
ably not  be  regarded  as  binding  authority  in 
this  state,  and  that  the  question  therein  decided 
is  an  open  one.  He  also  held  that  it  was  not 
necessary  to  decide  the  question  in  the  case  in 
which  he  was  writing,  as  the  money  received 
by  the  defendant  surrogate  was  not  public 
money,  but  belonged  to  a  private  estate,  or  to 
individuals.  It  therefore  comes  to  this,  that 
for  forty-five  years  the  case  of  Albany  County 
Supers.  V.  Dorr,  25  Wend.  440,  has  stood  with- 
out being  directly  overruled  by  any  case  in 
this  state,  and  the  rule  of  the  limited  liability 
of  the  common  law  approved  therein  by  four 
of  our  most  distinguished  judges.  It  must  be 
admitted,  however,  that  the  weight  of  author- 
ity in  the  Federal  and  state  courts  is  in  favor 
of  holding  officials  having  the  custody  of  pub- 
lic moneys  liable  for  its  loss,  although  accruing 
without  their  fault  or  negligence.  Id  many 
of  these  cases  the  decision  turned  upon  the 
construction  of  the  local  statute  or  the  official 
bond,  but  others  squarely  decide  the  question 
on  principles  of  public  policy. 

In  the  case  at  bar,  the  defendant  Merrill  ia 
sought  to  be  held  liable  for  school  moneys  paid 
to  him  by  the  county  treasurer,  to  disburse  in 
payment  of  the  salaries  of  school  teachers  upon 
the  orders  of  the  trustees.  The  statute  impos- 
ing this  duty  reads  as  follows,  viz.:  *'  It  is  the 
duty  of  every  supervisor  (1)  to.  disburse  the 
school  moneys  in  his  bands,  applicable  to  the 
payment  of  teachers'  wages,  upon  and  only 
upon  the  written  orders  of  a  sole  trustee,  or  a 
majority  of  the  trustees,  in  favor  of  qualified 
teachers.  ..."  2  Rev.  Stat.  8ihed.  p.  1283. 
§6.  By  T  S  of  the  same  section  a  super- 
visor is  required  to  pay  to  his  successor  all 
school  moneys  remaining  in  his  hands  In 
this  statute  it  will  be  observed  that  there  are 
no  explicit  declarations  of  the  legislative  in- 
tent, as  in  the  case  of  town  collectors,  to  create 
a  supervisor  the  debtor  of  the  county  for  pub- 
lic moneys  in  his  hands,  and  the  condition  of 
the  bond  to  safely  keep,  faithfully  disburse, 
and  justly  account  for  the  same  does  Dot  add 
to  the  liability  created  by  statute.  As  before 
intimated,  we  must  consider  and  decide  this 
question  upon  general  principles,  and  in  the 
light  of  public  policy.  In  the  case  of  an  offi- 
cer disbursini;  the  public  moneys,  much  may 
be  said  in  favor  of  limiting  his  liability,  where 
he  acts  in  good  faith  and  without  negligence; 
and  a  strong  argument  can  be  framed  against 
the  great  injustice  of  compelling  him  to  re- 
spond for  money  stolen  or  lost  while  he  is  in 
the  exercise  of  the  highest  decree  of  care,  and 
engaged  in  the  conscientious  discharge  of  duty. 
When  considering  this  side  of  the  case,  it 
shocks  the  sense  of  justice  that  the  public  offi- 
cial should  be  held  to  any  greater  liability  than 
the  old  rule  of  the  common  law,  which  exacted 
proof  of  misconduct  or  neglect.  It  is  at  this 
point,  however,  that  the  question  of  public 
policy  presents  itself,  and  it  may  well  be  asked 
whether  it  is  not  wiser  to  subject  the  custodian 
of  the  public  moneys  to  the  strictest  liability^ 
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rather  tban  open  the  door  for  the  perpetration 
of  fraud  in  Dumberless  ways  impossible  of  de- 
tection, thereby  placing  in  jeopardy  the  enor- 
mous amount  of  the  public  funds  constantly 
passing  through  the  hands  of  disbursing  agents. 
Without  reganl  to  decisions  outside  of  our  own 
jurisdiction,  we  think  the  weight  of  the  argu- 
ment, treating  this  as  an  original  question,  is 
in  favor  of  the  rule  of  strict  liability,  which 
requires  a  public  official  to  assume  all  risks  of 
loss,  and  imposes  upon  him  the  duty  to  ac- 
count as  a  debtor  for  the  funds  in  his  custody. 

We  do  not  wish  to  be  understood  as  estab- 
Hshinff  a  rule  of  absolute  liability  in  any  event. 
The  United  States  Supreme  Court,  in  United 
States  V.  Thomas,  82  U.  S.  15  Wall.  837,  21  L. 
ed.  89.  held  the  surveyor  of  customs  for  the 
port  of  Nashville,  Tennessee,  and  depositary 
of  public  money  at  that  place,  not  liable,  when 
prevented  from  responding  by  the  act  of  God 
or  the  public  enemy.  If  that  state  of  facts  is 
herei^ter  presented  to  this  court,  it  will,  doubt- 
less, be  carefully  considered  whether,  it  does 
not  present  a  proper  exception  to  the  general 
rule.  It  would  not  be  profitable  to  refer  in 
detail  to  the  many  cases,  Federal  and  state, 
which  sustain  the  strict  rule  of  liability,  and 
we  content  ourselves  with  a  reference  to  a 
number  of  them  inyolving  losses  by  robbery, 
burglary,  bank  failure,  and  the  like.  United 
States  V.  Prescott,  44  U.  S.  3  How.  578,  11  L. 
-ed.  734;  United  States  v.  Morgan,  52  U.  8.  11 
How.  154,  13  L.  ed.  648:  United  States  v. 
Dashiell,  71  U.  S.  4  Wall.  182,  18  L.  ed.  319; 
United  States  v.  KeMer,  76  U.  8.  9  Wall.  83, 
19  L.  ed.  574;  Boydsn  v.  UniUd  States,  80  U. 
fl.  18  Wall.  17,  20  L.  ed.  527;  Bevans  v.  United 
States,  80  U.  S.  18  Wall.  56,  20  L.  ed.  581; 
Hancock  v.  Hazzard^  12  Cush.  112;  Com,  v. 
Comly,  3  Pa.  872;  Neio  Providence  v.  McEaeh- 
Ton,  83  N.  J.  li.  839;  State,  The  Tonmship,  v. 
Powdl,  67  Mo.  895,  29  Am.  Rep.  512;  Lovyry 
V.  Polk  County,  51  Iowa,  50,  88  Am.  Rep.  114; 
Perleyy,  Muskegon  County,  82  Mich.  182,  20 
Am.  Rep.  687;  Nason  v.  Directors  of  Poor,  Vi^ 
Pa.  445;  Omro  Supers,  v.  Kaime,  89  Wis.  468; 
Redwood  County  Comrs.  v.  Tower,  28  Minn.  45; 
State,  Wyandot  County,  v.  Harper,  6  Ohio  St. 
607, 67  Am.  Dec.  868;  Halbert  v.  State,  Martin 
County,  22  Ind.  125;  Ward  y.  Colfax  County 
School  Hist,  No,  16,  10  Neb.  298,  85  Am.  Rep. 
477. 

9  |The  views  we  have  expressed  lead  to  a  final 
judgment  against  the  defendant  Merrill  as 
supervisor  of  the  town  of  Stockbridge,  al- 
though he  is  shown  by  this  record  to  have  dis- 
charged his  official  duties  in  an  honorable  and 
faithful  manner. 

I'he  judgment  appealed  from  should  be  of- 
Jirmed,  with  costs. 

^.K\\  concur,  except  Gray^  J.,  dissenting, 
and  Martin,  J.,  not  sitting. 


Harry  C.  ADAMS,  Retept., 

NEW  JERSEY  STEAMBOAT  COMPANY. 

Appt. 

aei  N.  Y.  163.) 

1.   Therelatioiui  between  a  steamboat 


company^  and  a  paesenfl^r  oocupying  a 
state  room  are  those  that  exist  between  an  inn- 
keeper and  bis  guest. 
2.  Theft  of  money  fi*om  the  clothing  of 
a  steamer  passenger  during  the  night 
while  he  is  occupying  a  state  room  with  door 
locked  and  windows  fastened  renders  the  carrier 
liable  for  the  loss  as  an  insurer  and  without  any 
proof  of  negligence,  if  the  sum  lost  was  reason- 
able and  proper  for  the  passenger  to  carry  on  his 
person  to  defray  tbe  expenses  of  his  journey. 

(December  8. 18e6.> 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York 
afilrming  a  judgment  [in  favor  of  plaintiff  in 
an  action  brought  to  recover  money  stolen 
from  him  while  a  passenger  on  one  of  defend- 
ant's boats.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  P.  Prentice  and  R.  K.  Pren- 
tice* for  appellant: 

The  mere  proof  of  the  loss  of  money  by  a 
passenger  while  occup^^ing  a  berth  does  not 
make  a  prima  facie  case,  and  to  sustain  a  re- 
covery some  evidence  of  negligence  on  the 
part  of  the  defendant  must  be  given. 

Morris  v.  Lake  Shore  <fc  M.  S.  R,  Co.  148  N. 
Y.  182:  Henderson  v.  Louisville  <ft  JV.  R.  Co, 
128  U.  8.  61,  81  L.  ed.  92;  Steamboat  Crystal 
Palace  v.  Vanderpool,  16  B.  iMon.  302;  Clark 
V.  Burns,  118  Mass.  275,  19  Am.  Rep.  456; 
Oleason  v.  Goodrich  Transp.  Co.  83  Wis.  85,  14 
Am.  Rep.  716;  Abbott  v.  Bradsireet,  55  Me. 
580;  McKee  v.  Owen,  15  Mich.  116;  Weekt^. 
New  York,  ^.  H.  <fe  H.  R.  Co.  72  N.  Y.  50. 
28  Am.  Rep.  104. 

Carriers  of  passengers  by  water  are  not  inn- 
Iceeoers. 

2  Hutchinson,  Carr.  §  700.  note  1. 

But  innkeepers  are  held  to  no  such  liability 
as  this  without  a  chance  of  defense. 

Rosenplaenter  v.  Rosssle,  64  N.  Y.  262;  Becker 
V.  Warner,  90  Hun,  187. 

There  was  notice  to  deposit  valuables  with 
the  clerk 

Hyatt  V.  Taylor,  51  Barb.  682,  Affirmed  42 
N.  Y.  258;  Walsh  v.  Porteriidd,  87  Pa.  376; 
Swann.  v.  Smith,  14  Daly,  114;  Becker  v.  War- 
ner, supra;  Hayes  v.  Forty-Second  Street  cfc  G. 
S.  F.  R.  Co.  97  N.  Y.  259;  Belcti  v.  New  York 
C.  dk  H  R.  R.  Co.  90  Hun.  477. 

No  negligence  on  the  part  of  defendant  had 
been  shown.  Every  precaution  and  care  re- 
quired of  defendant  had  been  exercised. 

Carpenter  v.  New  York,  N.  H.  db  H,  R.  Co. 
124  N.  Y.  53,  11  L.  R.  A.  759;  Kelly  v.  Man- 
hattan R.  Co.  112  N.  Y.  448,  8  L.  R.  A.  74; 
Potter  V.  New  York  C.  db  H.  R.  R.  Co.  136 
N.  Y.  77. 

The  plaintiff  had  not  shown  facts  sufficient 
to  constitute  a  cause  of  action,  and  in  addition 
had  not  shown  that  the  property  of  which  be 
claimed  the  loss  had  been  committed  to  the 
care  of  the  defendant. 

Carpenter  v.  New  York,  N.  H.  dt  K  R,  Ch. 
supra;  Roth  v.  Hamburg- Amariean  Packet  Co. 
27  Jones  &  S.  49;  Morris  v.  New  York  C.   * 
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E,  R.  R.  Co.  108  N.  Y.   678;  Dwight  v.   O&r-  \ 
mania  L.  Ins.  Co.  103  N.  Y.  859.  57  Am.  Rep. 
729,  and  cases  there  cited;  WoJUfahri  t.  Beekert, 
92  N.  Y.  490.  44  Am.  Rep.  406. 

Messrs.  Gibaon  ft  Davis^for  respondent: 

Defendant  is  a  common  carrier  and  an  in- 
surer. 

Hutchinson,  Carr.  3d  ed.  pp.  68,  199,  818; 
HoUister  v.  Nowlen,  19  Wend.  234.  32  Am. 
Dec.  455;  Cole  v.  Goodwin,  19  Wend.  251,  82 
Am.  Dec.  470;  AfcArthur  v.  Sears,  21  Wend. 
190;  Powell  v.  Myers,  26  Wend.  591. 

The  liability  of  the  defendant  is  also  analo- 
gous to  that  of  an  innkeeper. 

Crozier  v.  Boston,  N.  T.  A  N.  S.  B.  Co.  48 
How.  Pr.  466;  Mudgett  v.  Bay  State  S.  B.  Co. 
1  Daly,  151 :  Gore  v.  Noncick  d  iV.  7.  Transp. 
'Co.  2  Daly.  254. 

And  the  liability  of  an  innkeeper  is  that  of 
an  insurer. 

HuUttv.  Steift,  38  N.  Y.  571,  88  Am.  Dec. 
405;  Piper  v.  Manny,  21  Wend.  282;  2  Par- 
sons, Cont.  6th  ed  p.  145. 

Defendant  being  liable  both  as  common  car- 
rier and  as  an  insurer,  the  presumption  is  that 
the  loss  occurred  through  oefendant's  default, 
and  this  can  only  be  repelled  by  proof  that  the 
loss  was  attributable  to  negligence  or  fraud  of 
plaintiff,  or  to  act  of  God,  or  of  the  public 
«nemy. 

Orozier  v.  Boston,  N.  T.  d  N.  8.  B.  Co.,  and 
HtUett  Y.  Swift,  supra. 

Defendant  is  liable  though  loss  happened 
without  its  fault. 

Huleit  V.  Swift,  supra;  Grinnell  v.  Cook,  8 
Hill,  485,  38  Am.  Dec.  663;  Macklin  y.  New 
Jersey  8.  B.  Co.  7  Abb.  Pr.  N.  8.  229  (affirmed 
in  court  of  appeals  though  not  reported);  Crozier 
Y.  Boston,  N.  Y.  A  N.  8.  B.  Co.  supra. 

Nor  can  defendant  by  a  mere  notice  relieve 
itself  from  the  vigorous  rule  of  the  common 
law,  which,  in  the  absence  of  a  clear,  special, 
and  express  contract,  makes  it  an  insurer. 

Holsappley.  Rome,  W.  <fb  0.  R.  Ci?.86N.  Y. 
276;  Westcoit  v.  Fargo,  61  N.  Y.  542,  19  Am. 
Rep.  800;  Eklsall  v.  Camden  dA.R.d  Transp. 
Co.  50  N.  Y.  661;  Michigan  C.  R.  Co.  v.  Min- 
eral Springs  Mfg.  Co.  83  U.  8.  16  Wall.  318, 
328.  829.  21  L.  ed.  297,  802. 

And  no  presumptioDS  will  be  indulged  in,  in 
favor  of  exemptions  from  common-law  liabil- 
ity. 

Edsall  v.  Camden  do  A.  R.  d  Transp.  Co. 
*upra. 

An  express  contract  cannot  spring  from  a 
notice. 

Hutchinson,  Carr.  2d  ed.  p.  270. 

The  money  and  clothing  which  plaintiff  was 
entitled  to  have  in  his  stateroom  were  in  the 
custody  and  possession  of  defendant. 

Mudgett  v.  Bay  State  S.  B.  Co.  supra;  Mack- 
lin v.  New  Jersey  8.  B.  Co.  supra;  CaZy^s  Case, 
8  Coke,  33;  Gore  v.  Norwich  <fc  N.  T.  Transp. 
Co.,  and  Crozier  v.  Boston,  N.  T.  do  N.  8.  B. 
Co.  supra. 

Plaintiff  was  entitled  to  have  in  his  state- 
room sufficient  money  for  the  expenses  of  his 
journey,  and  while  there  it  was  in  the  custody 
of  defendant. 

Crozier  v.  Boston,  N  T.  db  N.  8.  B.  Co.  supra; 

MernU  v.  Grinnell,  30  N.  Y.  594;  Torpey  v. 

WiUiams,  3  Daly,  162;  Taylor  v.  Monnot,  1 

Abb.  Pr.  825;  Hutchinson,  Carr.  2d  ed.  p.  819; 
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Fairfax  v.  New  York  C.  db  H.  R.  R.  Co. 
73  N.  Y.  167,  29  Am.  Rep.  119;  Curtis  v.  Del- 
aware, L.  &  W.  R.  Co.  74  N.  Y.  116,  80  Am. 
Rep.  271;  Merrill  v.  Grinnell,  and  Holsapple  v. 
Rome,  W.  db  0.  R.  Co.,  supra. 

Defendant  is  unquestionably  liable  for  plain- 
tifTs  loss,  unless  plaintiff,  by  his  own  negli- 
gence contributed  to  the  loss;  and  if  such  were 
the  fact,  the  burden  of  proof  was  on  defendant 
to  show  it,  as  well  as  his  own  freedom  from 
negligence. 

Aiken  v.  WesteoU,  14  Daly,  504;  Faueett  v. 
Nichols,  64  N.  Y.  377;  Orozier  v.  Boston,  N. 
Y.  db  N.  8.  B.  Co.  43  How.  Pr.  466. 

Plaintiff  was  under  no  obligation  whatever 
to  read  a  notice  posted  in  his  stateroom. 

Macklin  v.  New  Jersey  8.  B.  Co.  7  Abb.  Pr. 
N.  8.  229;  HoUister  v.  Nowlen,  19  Wend.  284, 
82  Am.  Dec.  455;  Camden  dh  A,.  R.  dt  Transp. 
Co.  V.  Belknap,  21  Wend.  354. 

Nor  can  defendant  claim  exemption  under 
the  hotelkeepers'  liability  act.  Such  act  spe- 
cifically applies  to  hotelkeepers  and  innkeepers; 
and  it  is  well  settled  that  statutes  in  derogation 
of  the  common  law  must  be  strictly  construed. 

Fitzgerald  v.  Quann,  109  N.  Y.  441;  BertUs 
V.  Nunan,  92  N.  Y.  152,  44  Am.  Rep.  361; 
Sedgw.  Stat  &  Const.  L.  2d  ed.  p.  267. 

But  even  if  plaintiff  saw  the  notice,  or  if  it 
was  brought  home  to  his  knowledge,  it  was 
unreasonable,  so  far  as  it  claimed  to  cover  per- 
sonal effects  and  money  necessary  for  travel- 
ingexpenses. 

Pope  V.  ffall.  14  La.  Ann.  824;  Proftlet  v. 
Hall,  Id.  530;  Johnson  v.  Richardson,  17  ID. 
302;  Krohn  v.  Sweeney,  2  Daly,  200;  Gile  v. 
Libby,  86  Barb.  70. 

0*Brlen9  J.,  delivered  the  opinion  of  the 
court: 

On  the  night  of  the  17th  of  June.  1889.  the 
plaintiff  was  a  cabin  passenger  from  New 
York  to  Albany  on  the  defendant's  steamer 
Drew,  and  for  the  usual  and  regular  charge 
was  assigned  to  a  stateroom  on  the  boat.  The 
plaintiff's  ultimate  destination  was  St  Paul, 
m  the  state  of  Minnesota,  and  he  had  upon 
his  person  the  sum  of  $160  in  money  for  the 
purpose  of  def  raving  his  expenses  of  the  iour- 
ney.  The  plaintiff,  on  retiring  for  the  night, 
left  this  monev  in  his  clothingTn  the  stateroom, 
having  locked  the  door  and  fastened  the  win- 
dows. During  the  night  it  was  stolen  by  some 
person  who  apparently  reached  it  through  the 
window  of  the  room. 

The  plaintiff's  relations  to  the  defendant  as 
a  passenger,  the  loss  without  negligence  on  his 
part,  and  the  other  fact  that  the  sum  lost  was 
reasonable  and  proper  for  him  to  carry  upon 
his  person  to  defray  the  expenses  of  the  jour- 
ney, have  all  been  found  by  the  verdict  of  the 
Jury  in  favor  of  the  plaintiff.  The  appeal  pre- 
sents, therefore,  but  a  single  question,  and  that 
is,  whether  the  defendant  is  in  law  liable  for 
this  loss  without  any  proof  of  negligence  on 
its  part.  The  learned  trial  judge  instructed 
the  jurv  that  it  was,  and  the  jury,  after  passing 
upon  the  other  questions  of  fact  in  the  case, 
rendered  a  verdict  in  favor  of  the  plaintiff  for 
the  amount  of  money  so  stolen.  The  judg- 
ment entered  upon  the  verdict  was  affirmed  at 
general  term,  and  that  court  has  allowed  an 
appeal  to  this  court. 
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The  defendant  has  therefore  been  beld  lia- 
ble BB  an  insurer  against  the  Ioas  which  one  of 
its  passengers  sustained  under  the  circnm- 
stances  stated.  The  principle  upon  which  inn- 
keepers are  charged  by  the  common  law  as  in- 
surers of  the  money  or  personal  effects  of  their 
guests  originated  in  public  policy.  It  was 
deemed  to  be  a  sound  and  necessary  rule  that 
this  class  of  persons  should  be  subjected  to  a 
high  degree  of  responsibility  in  cases  where  an 
extraordinai^  conndence  is  necessarily  reposed 
in  them,  and  where  great  temptation  to  fraud 
and  danger  of  plunder  exists  by  reason  of  the 
peculiar  relations  of  the  parties.  Story, 
Bailm.  $  464:  2  Kent,  Com.  592;  HtMt  y. 
Swift,  38  N.  Y.  571.  88  Am.  Dec.  405. 

The  relations  that  exist  between  a  steamboat 
company  and  its  passengers,  who  hare  pro- 
cured staterooms  for  their  comfort  during  the 
journey,  differ  in  no  essential  respect  from 
those  that  exist  between  the  innkeeper  and  his 
guests.  The  passenger  procures  and  pays  for 
his  room  for  the  same  reasons  that  a  guest  at  an 
inn  does.  There  are  the  same  opportunities  for 
fraud  and  plunder  on  the  part  of  the  carrier 
that  was  originally  supposed  to  furnish  a  temp- 
tation to  the  landlord  to  viokte  his  duty  to  the 
guest. 

A  steamer  carrying  passengers  upon  the  wa- 
ter, and  furnishing  them  with  rooms  and  en- 
tertainment, is  for  all  practical  purposes,  a 
floating  inn,  and  hence  the  duties  which  the 
proprietors  owe  to  the  passeneers  in  their 
charge  ought  to  be  the  same,  yo  good  rea- 
son is  apparent  for  relaxing  the  rigid  rule  of 
the  common  law  which  applies  as  between 
innkeeper  and  guest,  since  the  same  considera- 
tions of  public  policy  apply  to  both  relations. 

The  defendant,  as  a  common  carrier,  would 
have  been  liable  for  the  personal  baggage  of 
the  plaintiff  unless  the  loss  was  caused  by  the 
act  of  God  or  the  public  enemies,  and  a  rea- 
sonable sum  of  money  for  the  payment  of  his 
expenses,  if  carried  by  the  passenger  in  his 
trunk,  would  be  included  in  the  liability  for 
loss  of  baggage.  MerriU  y.  Orinnell,  30  N. 
Y.  694;  Memit  y.  Earle,  29  N.  Y.  150,  86 
Am.  Dec.  292;  Elliott  y.  Bamll,  10  Johns.  7, 

6  Am.  Dec.  806;  Brown.  Carr.  §  41;  Redf. 
Carr.  §  24;  Angell,  Carr.  §  80. 

Since  all  questions  of  negligence  on  the  part 
of  the  plaintiff,  as  well  as  those  growing  out 
of  the  claim  that  some  notice  was  posted  in 
the  room  regarding  the  carrier's  liability  for 
the  money,  have  been  disposed  of  by  the  ver- 
dict, it  is  difficult  to  jtriye  any  good  reason  why 
the  measure  of  liability  should  be  less  for  the 
loss  of  the  money  under  the  circumstances 
than  for  the  loss  of  what  might  be  strictly  Called 
baggage. 

The  question  involyed  in  thift  case  was  very 
fully  and  ably  discussed  in  the  case  of  Crozier 
y.  BoaUm,  N.  7.  <fc  N.  8.  B.  Co.  48  How.  Pr. 
466,  and  in  Maeklin  y.   ^ew  Jeraey  8.  B.  Co. 

7  Abb.  Pr.  N.  S.  229.  The  liability  of  the 
carrier  in  such  cases  as  an  insurer  seems  to 
have  been  very  clearly  demonstrated  in  the 
opinion  of  the  court  in  both  actions  upon  rea- 
son, public  policy,  and  judicial  authority.  It 
appears  from  a  copy  of  the  remittitur  attached 
to  the  brief  of  plaintiff's  counsel  that  the  judg- 
ment in  the  latter  case  was  affirmed  in  this 
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court,  though  it  seems  that  the  case  was  not 
reported. 

It  was  held  in  Carpenter  y.  New  York,  N.M. 
A  H.K  Co.  124  N.  Y.  53.  11  L.  R.  A.  759, 
that  a  railroad  running  sleeping  coaches  on^ts 
road  was  not  liable  for  the  loss  of  money  taken< 
from  a  passenger  while  in  his  berth,  during 
the  night,  without  some  proof  of  negligence 
on  its  part.  That  case  does  not.  we  Uiink, 
control  the  question  now  under  consideration. 
Sleeping  car  companies  are  neither  innkeepers 
nor  carriers.  A  berth  in  a  sleeping  car  is  a 
conyenience  of  modern  origin,  and  the  rules 
of  the  common  law  in  regard  to  carriers  or 
innkeepers  have  not  been  extended  to  this  new 
relation. 

This  class  of  conyeyances  is  attached  to  the 
regular  trains  upon  railroads  for  the  purpose 
of  furnishing  extra  ac(x>mmodations,^  not  to 
the  public  at  large  nor  to  all  the  passengers, 
but  to  that  limited  number  who  wish  to  pay 
for  them.  The  contract  for  transportation  and 
liability  for  loss  of  baggage  is  with  the  rail- 
road, the  real  carrier.  All  the  relations  of 
passenger  and  carrier  are  established  by  the 
contract  implied  in  the  purchase  of  the  regular 
railroad  ticket,  and  the  sleeping  car  is  but  au 
adjunct  to  it  only  for  such  of  the  passengers 
as  wish  to  pay  an  additional  charge  for  the 
comfort  and  luxury  of  a  special  apartment  in 
a  special  car.  The  relations  of  the  carrier  to 
a  passenger  occupying  one  of  these  berths  are 
quite  different  with  respect  to  his  personal  ef- 
fects from  those  which  exist  at  common  law 
between  the  innkeeper  and  his  guest,,  or  a 
steamboat  company  that  has  taken  entire- 
charge  of  the  trayeler  by  assigning  to  him  a 
stateroom.  While  the  company  running  sleep- 
ing cars  is  held  to  a  high  degree  of  care  in 
such  cases,  it  is  not  liable  for  a  loss  of  this 
character  without  some  proof  of  negligence. 
The  liability  as  insurers  which  the  common 
law  imposea  upon  carriers  and  innkeepers  has 
not  been  extended'to  these  modern  appliances 
for  personal  comfort,  for  reasons  that  are 
stated  quite  fully  in  the  adjudged  cases  and 
that  do  not  apply  in  the  case  at  bar.  Ulrieh 
V.  Ne^c  York  C,  d  H.  R,  R.  Co.  108  N.  Y.  80; 
Pullman  Palace  Car  Co.  y.  Smith,  73  III.  860^ 
24  Am.  Rep.  258;  Woodruff  Sleeping  dt  ParUr 
Coach  Co.  y.  Diehl,  84  Ind.  474.  43  Am.  Rep. 
102:  LettU  v.  New  York  Steeping  Car  Co.  148 
Mass.  267,  58  Am.  Rep.  185. 

But  aside  from  authority,  it  is  quite  obvioua 
that  the  passenger  has  no  right  to  expect,  and 
in  fact  does  not  expect,  the  same  degree  of  se- 
curity from  thieves  while  in  an  open  jberth  in 
a  car  on  a  railroad  as  in  a  stateroom  of  a  steam- 
boat, securely  locked  and  otherwise  guarded 
from  intrusion.  In  the  latter  case,  when  he 
retires  for  the  night,  he  ought  to  be  able  to 
rely  upon  the  company  for  his  protection  with 
the  same  faith  that  the  guest  can  rely  upon  the 
protection  of  the  innkeeper,  since  the  two  re- 
lations are  quite  analogous.  In  the  former  the 
contract  and  the  relations  of  the  parties  differ 
at  least  to  such  an  extent  as  to  justify  some- 
modification  of  the  common -law  rule  of  re- 
sponsibility. The  use  of  sleeping  cars  by 
passengers  in  modem  limes  created  relations^ 
between  the  parties  to  the  contract  that  were- 
unknown  to  the  common  law,  and  to  whieU 
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Che  rule  of  absolute  responsibility  could  not 
be  applied  without  great  injustice  in  many 
cases.  But  in  the  case  at  bar  no  good  reason 
is  perceived  for  relaxing  the  ancient  rule,  and 
none  can  -be  deduced  from  the  authorities. 
The  relations  that  exist  between  the  carrier  and 
the  passenger  who  secures  a  berth  in  a  sleeping 
car  or  in  a  drawing  room  car  upon  a  railroad 
are  exceptional  and  peculiar.  The  contract 
which  gives  the  passenger  the  right  to  occupy 
4i  berth  or  a  seat  does  not  alone  secure  to  him 
the  right  of  transportation.  It  simply  gives 
him  the  right  to  enioy  special  accommcnlations 
at  a  specified  place  in  the  train.  The  carrier  by 
railroad  does  not  undertake  to  insure  the  per- 
sonal effects  of  the  passenger  which  are  car- 
ried upon  his  person  against  depredation  by 
thieves.  It  is  bound,  no  doubt,  to  use  due 
care  to  protect  the  passenger  in  this  respect, 
and  it  might  well  be  held  to  a  higher  degree  of 
care  when  it  assigns  sleeping  berths  to  passen- 
gers for  an  extra  compensation  than  in  cases 
where  they  remain  in  the  ordinary  coaches  in 
a  condition  to  protect  themselves.  But  it  is 
only  upon  the  ground  of  negligence  that  the 
railroad  company  can  be  held  liable  to  the 
passenger  for  money  stolen  from  his  per- 
son during  the  journey.  The  ground  of  the 
responsibility  is  the  same  as  to  all  the  passen- 
gers, whether  they  use  sleeping  berths  or 
not,  though  the  degree  of  care  required  may 
be  different.  Some  proof  must  be  given  that 
the  carrier  failed  to  perform  the  dutv  of  pro- 
tection to  the  passenger  that  is  implied  in  the 
contract  before  the  question  of  responsibility 
'  can  arise,  whether  the  passenger  be  in  one  of 
the  sleeping  berths  or  in  a  seat  in  the  ordinary 


I  car.  The  principle  upon  which  the  responsi- 
bility rests  is  the  same  in  either  case,  though 
the  degree  of  care  to  which  the  carrier  is  held 
may  be  different.  That  must  be  measured  by 
the  danger  to  which  the  passenger  is  exposed 
from  thieves  and  with  reference  to  all  the  cir- 
cumstances of  the  case.  The  carrier  of  pass- 
engers by  railroad,  whether  the  passenger  be 
assigned  to  the  ordinary  coaches  or  to  a  berth 
in  a  special  car,  has  never  been  held  to  that  high 
degree  of  responsibility  that  governs  the  rela- 
tions of  innkeeper  and  guest,  and  it  would  per- 
haps be  unjust  to  so  extend  the  liability  when 
the  nature  and  character  of  the  duties  which 
it  assumes  are  considered. 

But  the  traveler  who  pays  for  his  passage, 
and  engages  a  room  in  one  of  the  modern 
floating  palaces  that  cross  the  sea  or  navigate 
the  interior  waters  of  the  country,  establishes 
legal  relations  with  the  carrier  that  cannot 
well  be  distinguished  from  those  that  exist  be- 
tween the  hotel  keeper  and  his  quests.  The 
carrier  undertakes  to  provide  for  all  his  wants, 
including  a  private  room  for  his  exclusive  use, 
which  is  to  be  as  free  from  all  intrusion  as 
that  assigned  to  the  guest  at  a  hotel.  The 
two  relations,  if  not  identical,  bear  such 
close  analogy  to  each  other  that  the  same  rule 
of  responsibility  should  govern. 

We  are  of  the  opinion,  therefore,  that  the 
defendant  was  properl  v  held  liable  in  this  case 
for  the  monev  stolen  from  the  plaintiff,  with- 
out any  proof  of  negligence. 

The  judgment  should  ae  affirmed. 

All  concur 
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1.  ProTisioiui  In  a  carrier's  comtraet 
that  notice  of  injnry  to  cattle  must  be 
^▼en  before  tbey  are  unloaded  or  mixed  with 
others,  and  that  do  animal  shall  be  considered  as 
worth  more  than  a  specified  sum,  conflict  with  a 
constitutional  provision  that  common  carriers 
shall  not  contract  for  relief  from  their  common- 
law  liability. 
.2.  Probibitin^  common  carriers  fi?om 
eontractinff  to  limit  their  common-law  liabil- 
ity does  not  interfere  with  the  power  of  Oonffreas 
to  retrulate  interstate  commerce. 

(September  Zi,  1806.) 

APPEAL  by  defendaut  from  a  iudgmeut 
of  the  Circuit  Court  for  Hardio  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  injuries  to  live  stock 
while  in  defendant's  possession  for  transporta- 
tion.   Afflrmed. 


NoT«.— As  to  the  power  of  a  carrier  to  limit  the 
amount  of  liability  in  cases  of  negliffence,  see  note 
to  Ballou  V.  Barle  (R.  I.)  U  L.  B.  A.  4BS. 
:84  L.  B.  A. 


The  facts  are  stated  in  the  opinion. 

3fr.  W.  H.  Marriottt  for  appellant: 

The  petition ,  in  failing  to  sec  out  the  whole 
contract  and  aver  the  performance  of  the  con- 
dition precedent,  has  failed  to  show  facts  suf- 
ficient to  constitute  a  cause  of  action. 

Newman,  PI.  678;  Hodges  v.  Boleman,  2 
Dana,  896. 

As  between  plaintiff  and  defendant  this  was 
a  contract  for  interstate  commerce,  and  can- 
not be  controlled  by  state  legislation,  and  the 
provision  of  the  Constitution  referred  to,  as  to 
such  a  contract,  is  void. 

Norfolk  A  F.  R.  Co.  v.  Com,  88  Va.  95.  13 
L.  R.  A.  107;  Leisy  v.  Hardin,  136  U.  8.  100, 
84  L.  ed.  128,  3  Inters.  Com.  Rep.  86;  Norfolk 
<k  W.  R.  Co,  V.  Penneyltania,  186  U.  8.  114. 
34  L.  ed.  894,  3  Inters.  Com.  Rep.  178;  Brown 
V.  Maryland,  25  U.  8.  12  Wheat.  419,  6  L.  ed. 
678;  Welton  v.  Missouri,  91  U.  8.  275,  28  L. 
ed.  847;  Stockton  v.  Baltimore  dk  N  T,  R  Co. 
80  Fed.  Rep.  9,  1  Inters.  Com.  Rep.  411. 

To  say  that  the  defendant  shall  not  insert  a 
condition  in  its  contracts  for  the  carrying  on 
of  interstate  commerce  would  be  to  regulate 
comtnerce  between  the  states. 

The  condition  imposed  by  the  11th  section 
of  the  bill  of  lading  is  a  reasonable  stipulation 
and  valid,  and  will  be  enforced  in  the  absence 
of  fraud  or  mistake,  unless  waived. 
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Owen  V.  LauiwiUe  A  N.  B.  Co,  87  Ky.  626: 
Hutchinson.  Carr.  p.  801.  §  258;  Spragve  ▼. 
MisMtntri  P.  R.  Co.  84  Kan.  847;  Sofithem 
Exp.  Co,  T.  HunnicuU,  54  Misa.  566.  28  Am. 
Rep.  885. 

^or  was  it  neceaaary  that  the  plaintiff  should 
read  the  contract. 

See  Hutchinson,  Carr.  g  240.  p.  272,  note  1; 
L<mi»T%UeAN.R.Co.y.Brownlee,  14 Bush,  697. 
It  is  not  a  contract  for  relief  from  its  com- 
mon-law liability,  but  is  only  a  condition  with 
which  the  shipper  must  comply  or  lose  his 
claim. 

Bovthem  Exp.  Co.  y.  Hunnicutt,  supra; 
Selby  V.  Wilmington  <k  W.  B.  Co.  113  N.  C. 
588;  Biehmond  dh  D,  B.  Co.  v.  Payne,  86  Va. 
481.  6  L.  R.  A.  849;  Michigan  8.  db  N.  I.  B. 
Co.  v.  McDonoiigh,  21  Mich.  165;  Lake  Shore 
db  M,  a.  B.  Co.  V.  Perkins,  25  Mich.  329; 
Dorr  Y.  New  Jersey  Steam  Nav.  Co.  W  K".  Y. 
485;  New  Jersey  Steam  Nav.  Co,  y.  Merchants 
Bank,  47  U.  S.  6  How.  844.  12  L.  ed.  465; 
New  York  Mfg.  Co.  v.  Illinois  C.  B.  Co.  70  U. 
8.  8  Wall.  107,  18  L.  ed.  170;  Louisville,  C.  d 
L.  B.  Co.  V.  Bedger,  9  Bush,  647, 15  Am.  Rep. 
740, 

The  care  to  be  exercised  is  not  such  as  would 
require  the  company  receiying  the  car  to  test 
the  strength  of  the  metal  or  the  material  out 
of  which  the  car  was  constructed,  or  to  make 
that  rigid  examination  into  the  car's  condition 
as  could  only  be  arrlYcd  at  by  actual  tests. 
Louisville  d  N.  B.  Co.  y.  WiUiams,  95  Ey. 
199. 

In  Hart  y.  Pennsylvania  B.  Co.  112  U.  8. 
831,  28  L.  ed.  717,  Blatchford.  J.,  obserYes: 
"There  is  no  justice  in  allowing  the  shipper  to 
be  paid  a  large  Yalue  for  an  article  which  he 
has  induced  the  carrier  to  take  at  a  low  rate  of 
freight  on  the  assertion  and  agreement  that  its 
Yalue  is  a  less  sum  than  that  claimed  after  a 
loss." 

Oibbon  Y.  Paynton,  4  Burr.  2298;  Batson 
Y.  Donovan,  4  Barn.  &  Aid.  91;  Squire  y.  New 
York  C  B.  Co.  98  Mass.  289;  Moulton  y.  St. 
Paul,  M.  dh  M.  B.  Co.  81  Minn.  85;  Alair  y. 
Northern  P.  B.  Co.  53  Minn.  160,  19  L.  R.  A. 
764;  Southern  P.  B  Co.  y.  Maddox,  75  Tex. 
300;  Conover  y.  Pacific  Exp.  Co.  40  Mo.  App. 
31:  Louisville  dt  N.  B.  Co.  y.  Wynn,  88  Tenn. 
326;  Louistille  dt  N.  R.  Co.  y.  Sowell,  90  Tenn. 
17;  Coward  y.  East  Tennessee,  Y.  db  Q.  B,  Co, 
16  Lea,  225. 

Such  a  contract,  fairly  made,  is  not  Yoid  as 
against  public  policy  or  for  any  other  reason. 
Bart  Y.  Pennsylvania  B.  Co.  112  U.  S.  881. 
343,  28  L.  ed.  717.  721;  BaughmanY.  Louis- 
ville, E.  dt  St.  L.  B.  Co.  14  Ky.  L.  Rep.  268; 
Orndorff  y.  Adams  Exp.  Co.  3  Bush,  194; 
Louisville  dt  N.  B.  Co.  v.  Owen,  93  Ky.  201, 
and  Baughman  y.  Ijouisville,  E.  db  St.  L.  B. 
Co,  supra,^fi\\  recognize  the  right  of  the  car- 
rier and  the  shipper  to  agree  upon  the  Yalue 
of  the  property  shipped. 

See  Hoeing  y.  Adams  Exp.  Co.  8  Ky.  L. 
Rep.  154;  Harvey  y.  Terre  Haute  db  L  k.  Co. 
74  Mo.  588;  Johnstone  y.  Biehmond  db  D,  B. 
Co.  39  8.  C.  55. 

On  petition  for  rehearing. 
The  contract  sued  on  in  this  case  was  a  con- 
tract to  carry  a  carload  of  cattle  from  Cecilian 
in  the  state  of  Kentucky  to  Cincinnati  in  the 
state  of  Ohio. 
84  L.R  A. 


That  thia  was  a  contract  for  interstate  com- 
merce there  can  be  no  doubt. 

Brown  y.  Maryland,  25  U.  8.  12  Wheat. 
419.  6  L.  ed.  678;  Welton  y.  Missoun,  91  U.  S. 
275,  23  L.  ed.  847;  Leisy  y.  Hardin,  135  U.  8. 
100.  84  L.  ed.  128.  8  Inters.  Com.  Rep.  86. 

Persons  engaged  in  interstate  commerce  are 
within  the  protection  of  the  commercial  power 
of  Congress,  and  cannot  be  molested  in  an- 
other state  by  state  burdens  or  impediments. 

Stockton  Y.  Baltimore  dt  N.  Y.  B,  Co.  30 
Fed.  Rep.  9.  1  Inters.  Com.  Rep.  411;  Nor- 
folk dt  W.  B.  Co.  Y.  Com.  88  Va.  95,  13  L.  R 

A.  107. 
If  the  commerce  so  attempted  to  be  regu- 
lated is  interstate  commerce  such  statutes  are 
in  valid. 

Covington  db  C.  Bridge  Co.  y.  Kentucky,  154 
U.  S.  204,  38  L.  ed.  962;  Wabash,  St.  L.  db  P. 

B.  Co.  Y.  Illinais,  118  U.  8.  557.  80  L.  ed.  244. 
Railroad  companies,  in  the  absence  of  stat- 

utory  requirements  or  of  special  contract,  are 
not  liable  as  common  carriers  in  the  transpor- 
tation of  live  stock. 

Michigan  S.  dt  N.  L  B.  Co.  y.  McDonough, 
21  Mich.  165,  4  Am.  Rep.  466;  Lake  Sliare  db 
M,  S.  B.  Co.  y.  Perkins,  25  Mich.  329,  12  Am. 
Rep.  275;  Louisville,  C.  dt  L.  B.  Co.  y.  Hed^, 
9  Bush,  647,  15  Am.  Rep.  740. 

Mr.  Charles  H.  Gibson,  with  Mr. 
Walker  D.  Hines*  also  in  support  of  peti- 
tion for  rehearing: 

The  common- law  liability  of  a  common 
carrier  does  not  apply  to  the  transportation  of 
live  stock.  Section  196  of  the  Constitution  has 
no  application. in  any  case  to  the  transportation 
of  liye  stock. 

Louisville,  C.  dt  L.  B.  Co.  v.  Hedger,  9 
Bush,  645, 15  Am.  Rep.  740. 

The  word  "commence"  includes  the  trans- 
portation of  property  and  of  persons. 

Philadelphia  dt  B.  B.  Co.  v.  Pennsylvania 

r State   Freight    Ta3^\    82  U.  S.    15   Wall. 

161;    Gloucester    Ferry    Co. 

114  U.  8.  208,  29  L.  ed.  161; 

E.  C.  Knight  Co.  156  U.  S. 


275,  21  L.  ed. 
V.  Pennsylvania, 
United  States  y. 
1,  39  L.  ed.  825. 

A  reflation  of  the  rates  of  carriage  is  a 
regulation  of  commerce,  and.  moreoyer,  a 
regulation  which  a  state  is  not  permitted  to 
make,  as  to  interstate  commence,  eyen  though 
Congress  may  haye  been  silent  on  the  subject. 

Wabash,  St.  L.  dt  P.  B  Co.  v.  Illinois, 
118  U.  8. 557,  575.  80  L.  ed.  244,  250;  Hart  v. 
Chicago  dt  N.  W.  B.  Co.  69  Iowa.  485. 

The  Kentucky  Constitution  absolutely  fixes 
the  liability  of  the  common  carrier  in  all  cases, 
and  denies  to  the  parties  the  right  of  varying 
that  liability  as  they  see  fit. 

The  Supreme  Court  of  the  United  States  baa 
always  recognized  these  proyisions  as  regula- 
tions of  commerce. 

Moore  v.  American  Transp,  Co.  65  U.  S.  24 
How.  1,  18  L.  ed.  674;  Rodd  v.  Hcartt  {'*The 
Lottawanna'X  88  U.  8.  21  Wall.  581.  23  L. 
ed.  663;  Aorrfv.  Ooodall,  N.  db  P.  S.  S,  Co.  102 
U.  a.  541.  28  L.  ed.  224;  Providence  db  N.  Y. 
S.  S.  Co.  y.  HiU  Mfg.  Co,  109  U.  S.  578.  27  L. 
ed.  1038. 

As  to  all  regulations  of  that  part  of  inter- 
state commerce  consisting  in  transportation  of 
persons  and  property  from  slate  to  state  the 
power  of  Congress  is  exclusive. 
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CaoUyy.  Philadelphia  Port  Wardens,  68  U.  8. 
12  How.  399,  316.  18  L.  ed.  996,  1008;  Phila- 
delphia oft  B.  R.  Co.  V.  Pennsylvania  {''State 
Freight  Taaf%  82  U.  8.  15  Wall.  282,  279, 
21  L.  ed.  146,  162;  Welton  v.  Missouri,  91  U. 
8.  275,  280,  28  L.  ed.  847,  849;  Qloueester 
Ferry  Co.  v.  Pennsylvania,  114  U.  8.  196,  204, 
29  L.  ed.  158,  162;  HaU  t.  DeCuir.  95  U.  8. 
485,  24;L.  ed.  547;  Wabash,  St.  L.  cfe  P,  R.  Co. 
V.  lUinois,  118  U.  8.  557.  80  L.  ed.  244;  West- 
ern U.  Teleg.  Go.  v.  Pendleton,  122  U.  8.  847, 
80  L.  ed.  1187.  1  Inters.  Com.  Rep.  806;  Me- 
Cann  v.  Eddy  (Mo.)  27  8.  W.  541:  Gatton  v. 
Chieaifo,  B,  /.  <fc  P.  B,  Co.  (Iowa)  28  L.  R.  A. 
556. 

The  affreemeot  Id  the  contract  of  sbipmeot 
herein,  that  $30  apiece  for  the  cattle  is  as 
much  as  they  are  reasonably  worth,  being  the 
basis  of  a  reduced  rate  of  freight,  is  valid  and 
should  be  enforced. 

Hart  V.  Pennsylvania  R,  Co,  112  U.  8.  381, 
28  L.  ed.  717;  Graves  y.  Lake  Shore  &  M.  8.  R, 
Co.  187  Mass.  88.  50  Am.  Rep.  282:  South  A 
North  Ala,  R.  Co,  y.  Henlein,  52  Ala.  606,  28 
Am.  Rep.  578;  Louisville  <fc  JV.  R.  Co.  v.  Oden, 
80  Ala.  88;  Louisville  d  N.  R,  Co.  y.  Sherrod,  84 
Ala.  178;  Western  R.  Co.  y.  Harwell,  91  Ala. 
840;  St.  Louis,  L  M,  A  S.  R.  Co.  v.  Lesser,  46 
Ark.  236;  St,  Louis,  L  M.  dh  S,  R,  Co.  v. 
WealUy,  50  Ark.  897;  Coupland  y.  Housatonie 
R.  Co.  61  Conn.  581,  15  L.  R.  A.  584;  Rosen- 
feld  V.  Peoria,  D.  d  E.  R.  Co.  103  Ind.  121,  58 
Am.;Rep.  500;  Pacific  Exp.  Co.  y.  Foley,  46 
Kan.  457,  12  L.  R  A.  799:  Graves  y.  Lake 
Shore  A  M.  S,  R,  Co.  187  Mass.  88,  50  Am. 
Rep.  282;  BUI  y.  Boston,  H.  T,  &  W.  R.  Co. 
144  Mass.  284;  Moulton  y.  St.  Paul,  M.  AM. 
R.  Co.  81  Minn.  85,  47  Am.  Rep.  781;  Alair 
y.  Northern  P,  R.  Co.  58  Minn.  160,  19  L.  R. 
A.  764;  Harvey  y.  Terre  Haute  A  L  R,  Co.  74 
Mo.  588:  McFadden  y.  Missouri  P,  R.  Co,  92 
Mo.  843:  Duntley  y.  Boston  A  M,  R.  Co.  66  N. 
H.  268,  9  L.  R.  A.  449;  Durgin  y.  American 
Eip.  Co,  66  N.  H.  277,  9L.  R.  A.  453;  Ballou 
.  Earle,  17  R.  I.  441.  14  L.  R.  A.  483;  Johf,- 
stane  y.  Richmond  A  D.  B.  Co.  39  S.  C.  55; 
Louisville  A  N.  B.  Co,  y,  Wynn,eSTeun,  820; 
LauisvilU  A  N.  B,  Co.  y.  Sovell,  90  Tenn.  17: 
Bichmond  A  D.  B.  Co.  y.  Payne,  86  Va.  481,  6 
L.  R.  A.  849:  Abrams  y.  Milwaukee,  L.  S.  A 
W.  B,  Co.  87  Wis.  485;  Boatman  y.  American 
Exp.  Co,  21  Wis.  153;  Black  y.  Goodrich 
Transp.  Co.  55  Wis.  819.  42  Am.  Rep.  718. 

The  same  doctrine  seems  to. have  been  recog- 
nized for  a  long  time  in  Rlinois. 

Oppenheiiner  y.  United  States  Exp.  Co.  69 
111.  62.  18  Am.  Rep.  596;  Chicago  AN.  W.  B 
Co,  y.  Chapman,  188  111.  96,  8  L.  R.  A.  508: 
Brehme  y.  Adams  Exp.  Co.  25  Md.  828;  ZAm- 
mer  y.  New  York  C.  A  H.  B,  B,  Co.  187  N.  Y. 
460,  and  cases  there  cited. 

The  supreme  court  of  Texas  has  stated  in 
Sotithern  P.  B,  Co,  y.  Maddox,  75  Tex.  300, 
that  a  fairly  agreed  valuation  would  be  upheld. 
No  decision  of  the  court  of  appeals  of  Ken- 
tucky is  in  conflict  with  this  firmly  established 
principle. 

Orndorffy,  Adams  Exp.  Co.  8  Bush.  194,  96 
Am.  Dec.  207;  r/misville  A  N.  B.  Co.  v. 
Outen,  93  Ky.  201;  Baughman  y,  Louisville,  E. 
A  St.  L.  B.  Co,  94  Ky.  150. 
Messrs.  Hobson  ft  0*Meara«  for  appellee: 
The  carrier  of  live  stock  is  an  insurer  of  his 
84  L.  R.  A. 


vehicle  and  answerable  for  all  loss  from  defects 
in  it. 

Bixford  y.  Smith,  52  N.  H.'355, 18  Am.  Rep. 
53,  note;  Hutchinson,  Carr.  §§  292.  293,  505; 
8chouler.  Bailm.  g  402. 

The  state  had  the  same  right  to  prohibit  the 
making  of  such  contract  within  her  borders  as- 
to  pass  the  statute  of  frauds  or  the  statute  of 
limitations. 

McDaniel  y.  Chicam  A  N.  W.  B,  Co.  24 
Iowa,  412;  Hart  y.  Chicago  A  N.  W.  B.  Co. 
69  Iowa,' 485;  Liverpool  A  G.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.  129  U.  8.  397,  82  L.  ed.  788; 
7  Ijiwson,  Rights,  Rem.  &  Pr.  g§  3814,  3878. 

The  proposed  notice  in  this  case  was  to  have 
been  given  after  the  carriage  had  ended  and 
after  the  liability  accrued,  and  the  state  had  a 
right  to  dispense  with  this  requirement  just 
as  it  might  have  dispensed  with  the  require- 
ment of  a  prior  notice  in  any  other  form  of 
action. 

Gulf,  C.  AS.  F.  B,  Co.  v.  Gann,  8 Tex.  Civ. 
App.  620;  Galveston,  H,  A  S,  A.  B.  Co.  v. 
Johnson  (Tex.  Civ.  App.)  29  8.  W.  428;  Arm- 
strong y,  Galveston,  H,  A  S.  A.  B.  Co.  (Tex. 
Civ.  App.)  5  Inters.  Com.  Rep.  247:  Missouri 
P.  B,  Co.  y.  Vandeventer,  26  Neb.  222,  8  L.  R 
A.  129:  Gulf,  C.  A  S.  F  B.  Co.  v.  Dwyer,  75 
Tex.  572. 

The  carriage  of  live  stock  is  within  the 
common-law  liability  of  a  carrier. 

Schouler,  Bailm.  g  870,  note;  Hutchinson, 
Carr.  §§  216<»-221;  Aansas  P,  B.  Co.  v. 
NichoU,  9  Kan.  285,  12  Am.  Rep.  494;  Bam- 
berg y.  South  Carolina  B.  Co.  9  8.  C.  N.  8.  61, 
30  Am.  Rep.  13. 

This  contract,  being  made  here,  and  being 
sued  on  here,  will  be  governed  bv  our  laws. 

Hutchinson.  Carr.  §§  140-145;  7  LawsoD. 
Rights,  Rem.  &  Pr.  §  3715. 

Guliy,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  prosecuted  from  a  judgment 
of  the  Hardin  circuit  court  rendered  in  the 
suit  of  the  appellee  against  the  appellant.  It 
appears  that  the  appellee  contracted  with  the 
Newport  News  &  Mississippi  Valley  Railroad 
Company  to  transport  one  carload  of  cattle 
from  Cecil ian.  Kentucky,  to  Cincinnati,  Ohio, 
which  company  had  no  line  of  road  to  Cincin- 
nati, but  under  authority  from  the  appellant 
to  contract  for  the  carrying  of  the  cattle  over 
appellant's  lines;  at  least,  such  is  the  conten- 
tion of  appellee.  It  further  appears  that  after 
the  cattle  were  placed  in  appellant's  charge, 
and  while  being  transported  to  Cincinnati,  one 
of  them  was  killed,  and  others  injured,  in  the 
sum  of  $200,  for  which  sum  suit  was  instituted 
in  the  Hardin  circuit  court,  and  a  trial  resulted 
in  a  verdict  in  plaintiff's  favor  for  $135.  Ap- 
pellant's motion  in  arrest  of  judgment,  and 
also  for  a  new  trial,  having  been  overruled,  it 
prosecutes  this  appeal. 

A  number  of  grounds  for  reversal  are  in- 
sisted upon,  some  of  which  need  not  be  no- 
ticed in  detail.  We  are  of  opinion  that  the 
Hardin  circuit  court  had  jurisdiction  of  the 
cause  of  action.  The  contract  having  been 
made  in  that  county,  and  service  had  upon  ap- 
pellant's agent  or  chief  officer  in  Jefferson 
county,  the  slight  mistake  in  the  true  name  of 
the  appellant  is  not  sufficient  to  invalidate  the 
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^rrrjt^^  W^  4o  tuX  «^lkmk  ibM  Vkj  error' 
pr*;j,ftii".iai  vj  tlut  «iJ»r.4ntiaI  ri^tita  of  the  *p- 
;>,..';int  «.!»(  in«tfi«  m  Oie  admuMcn  of  :«»u- 
mr.aj  If  :t  n«^  /tr.tu!>rf>il  ihaft  appetii>e  4b<j<ij(d 
ar;f  iaT«i  "^^n  ♦i^'w*^  %  «rjirii  or  rwrt  ine  re- 
pcr.  of  wbat  th#^  'arrift  *>W  for  in  Cinciniiari, 
jr*"  'iu^  4AXXui  fact*  were  ^ismfkii  'o  by  BetLcL 
wa«y  mtufw  ic^  UicXa  of  lu»  own  kxiowkcUe, 
»n4  no  a^Viar.oc  was*  made  to  lit* prove  tne 
**iir^-  h#*r./!*^  Ui«t  owcimony  of  Tabcr  <1'>1  noc 
ZfT^/'rhtifp'  'Ytf.  viK^txtkXm  rizntsk  of  the  apf»i- 
L  n  r^  Thtf^  ;xk<Amr:tioa4  ^ren  eootaiiicd  the  law 
</f  the  ca:^.  and  'hiwe  refused  were  properly 
r*f  .<¥?d. 

Ir  aopean  'i^t  a  wnrti»  contncx  waasurced 
hy  app^Uee  and  the  aireDt  aforesaid,  which, 
amooflr  other  ^Linflr^,  prorided  that  WTittei»  no- 
tke  of  aty  \T.yiTj  u>  the  cattle,  or  datm  for 
^lamaar^.  thouid  be  riren  to  at>pellant  before 
the  cattle  wi^re  nnioeided,  or  mixed  with  other 
ri^tttle,— otCierwi«,  appellee  sbooJd  ik4  be  en- 
t:'led  xo  TfircoyfrT  for  any  injory  or  dama^: 
alv>,  that  ir  waa  agreed  in  laid  contract  that 
tne  oattle  were  not  worth  orer  (30  each.  Xo 
written  nr>tice  was  gtweo,  nor  was  appellee 
b^ld  on  the  trial  to  the  raloatioos  mentioned: 
and  of  thi^  appellant  compiaina.  and  insists 
that  appeh^  f;onld  not  reoorer  anything,  no 
nfjiu:(:  having  been  inreo.  Appellee  ad'^mits 
the  MflTDing  of  the  contract,  but  says  be  did  not 
rr^l  it,  and  pleads  that  the  strpalations  therein 
are  in  riolatirm  of  f,  IM  of  the  Cocstitution  of 
thiit  firate.  which  prondes  that  no  common  i 
carrier  «ihali  be  permitted  to  contract  for  relief  ■ 
from  ita  common -law  liability.  It  seems  to  us 
that  the  prorisions  quoted  are  lo  riolation  of 
the  iectioo  jrupra.  We  do  not  agree  with 
CfMBntl  for  appellant  that  the  section  quoted  is 
▼aid  becaui^e  it  conflicu  with  the  interstate 
commerce  dauiie  of  the  Federal  Constitotioo. 
It  is  in  no  sen^e  an  attempt  to  regulate  inter- 
»Ute  commerce,  but  simply  determlDes  wb^t 
may  or  may  not  be  a  ralid  contract  in  this 
state.  See  Hart  y.  Ckirago  A  S.  W,  H  Co.  99 
Iowa,  485.  It  is  true  that  the  common  law  as 
to  the  transportation  of  lire  stock  is  not  tlie 
name  in  all  respects  as  in  regard  to  other  arti- 
clefi,  yet  the  carrier  Is  bound  to  furnish  a  suit- 
able and  safe  car,  and  no  special  contract  can 
exonerate  the  carrier  from  liability  for  dam- 
age caused  by  the  failure  to  so  provide.  Rhodes 
V.  r,fmumlU  A  3\  R.  Co.  9  Bush,  «90. 

The  proof  conduces  to  show  that  the  injury 
complained  of  was  the  result  of  the  floor  of 
the  car  breaking.  Certain  it  Is  that  when  the 
car  reached  Cincinnati  there  was  a  large  break 
in  the  floor  of  the  car  containing  the  cattle. 
Public  policy,  as  well  as  the  weight  of  author- 
ity, rerniires  that  the  carriers,  in  such  cases, 
muflt  show  that  the  injury  was  not  caused  by 
the  breakage,  else  they  will  be  liable  for  such 
iniuries  or  damage  as  may  accrue  to  the  stock, 
when  it  appears  that  such  breakage  would  rea- 
sonably cause  the  injuries  or  damage  shown  to 
have  occurred. 

The  proof  in  this  case  was  sufficient  to  au- 
thorize the  verdict. 

Judgment  affirmed,  with  damages. 

Apetition  for  rehearing  having  been  filed, 
Oufly,  J.,  on  June  5,  18v6,  handed  down  the 
following  response: 

We  have  considered  the  very  earnest  and 
M  L.  U.  A. 


ahfe  peacoB  of  appefiaat  for 
'hia  ease,  tad  its  brief  xb  support  of  the  sane, 
bet  we  till  ui  aee  tiutf  tae  former  opanoo  de- 
livers herein  ■  in  any  respccs  ciiijueoaa.  Tbe 
rxa^ract  Pitied  on  by  appellant,  if  enforced, 
wocid  pr^cJcally  rdieve  it  froiK  all  tke  re- 
•poDsibi^ry  of  a  coaunon  carrier.  Tbe  aotice 
rtt\xsiT*^  'Ja  be  zfvea  la  a  coodirioo  preeedent 
CO  appei>e'«  riziit  tr-  foe  or  recover,  if  enforced. 
woaiii  cfa!ariy  hmn  the  iiahility  of  apfxilant 
for  injary  to' the  cattle  to  a  mock  snorter  tiaie 
'Jian  tne'ccmmt-jQ  law  allowed,  and  would,  if 
enforced,  relieve  appeHant  from  all  tiabtiiiy  in 
this  ca:«e.  however  gross  or  nesiiseat  appeliaat 
mizht  bare  been:  and.  this  b^ng  tme.  the 
«tipaiat}on  is  void,  necaoae  prohibited  by  §  196 
of  the  Consdtuacn.  And  this  case  ilid»trate» 
the  propriefy  and  jostioe  of  the  ptovirion. 
it^prm.  The  cattle  were  injured  in  tiie  car.  one 
being  dead  and  the  others  injored,  and  tbe 
bottr7m  of  the  car  broken,  thus  making  it  im- 
portant to  aniottd  and  di^M»e  of  the  cattle  as 
soon  as  possible,  and  it  wm  the  privilege,  if 
not  the  bi jonden  duty,  of  appellant  s  agents  or 
servants  to  see  to  the  nnloMUng  of  the  cattle» 
and  it  is  fair  to  conclude  that  the  agents  did 
lee  to  the  unloading  and  were  therefore  well 
aware  of  the  damage  sustained;  and  it  fortlier 
appears  that  the  shipper  was  not  in  fact  aware 
of  any  soch  provision  being  in  the  bills  of  af- 
freightment, and.  besides,  it  nowhere  appears 
thai  appellant  was  in  any  way  injured,  or  any 
advantage  taken  of  it,  by  apjpellee's  failare  to 
give  the  nodoe.  The  case  of  Gulf,  C.  S  S.  F. 
K  Co.  V.  Gann,  8  Tex.  Civ.  App.  620,  was  a 
case  where  the  shipper  had  signed  or  accepted 
a  bni  with  a  condition  requiring  notice  <^ 
damage  before  suit  should  be  brought,  bat  a 
Texas  statute  provided,  in  substance,  tbat  aacb 
agreement  shoold  be  invalid;  and  tbe  court 
sustained  tbe  validity  of  tbe  statute,  and  al- 
lowed the  shipper  to  recover,  notwithstanding 
he  had  failed  to  give  the  stipulated  notice.  In 
Galution,  K  dh  S.  A,  K  Co.  v.  Joknson  (de- 
cided by  the  same  cooit  January  28, 1805K  re- 
ported 10  29  S.  W.  428,  sobetantially  the  same 
question  was  raised,  and  decided  adversely 
to  the  cootentioD  of  appellant.  The  sbipmeiTt 
was  made  from  Texas  to  another  state.  The 
opinion  of  the  court  was  delivered  by  James, 
Ch.J.  We  quote  as  follows:  "The  first  assign- 
ment presents  the  action  of  the  court  sustain- 
ing plaintifTs  (appellee's)  exception  to  that  part 
of  the  answer  w^ich  set  up  Uiat  plaintiff  was 
barred  of  his  action  by  reason  of  a  clause  in  the 
contract  of  shipment  providing  that  suit  should 
be  commenced  within  forty  days  after  the 
damages  accrued,  or  such  lapse  of  time  should 
be  conclusive  against  the  validity  of  the  claim. 
Tbe  pleadings  showed  an  interstate  shipment 
of  live  stock,  and  the  position  that  appellant 
takes,  in  making  this  defense,  is  tbat  our  statute 
of  March  4,  1891.  prohibiting  the  making  of  a 
stipulation  contract  or  agreement  by  which  the 
time  Is  limited  to  a  shorter  period  than  two 
years,  has  no  application  to  such  contracts. 
The  provision  plainly  does  not  in  any  manner 
attempt  to  regulate  commerce.  It  imposes  no 
burden  or  restraint  on  trade  or  transportation, 
but  does  that  which  every  state  has  power  to 
do,  namely,  to  provide  and  regulate  the  remedy 
within  its  jurisdiction  when  a  cause  of  action 
arises.    It  would  not  be  contended  that  its  stai. 
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iites  of  limitation  prescribing  a  period  of  time 
within  which  suits  may  be  brought  do  not  ap- 
ply to  actions  growing  out  of  a  transaction  of 
interstate  commerce  as  well  as  to  others.  It 
must  follow  from  this  that  the  states  may  make 
such  statutes  absolute;  that  is  to  say,  not  sub- 
ject to  be  varied  in  their  operation  by  a  con- 
tract. The  provision  above  referred  to  is 
within  the  scope  of  such  power,  and  it  applies 
to  actions  growing  out  of  a  contract  of  inter- 
state character.  Qulf,  C.  d  8.  F.  R,  Go.  v. 
Dwyer,  75  Tex.  572;  Oulf,  C.  A  8.  F.  R.  Co, 
V.  Eddlns,  7  Tex.  Civ.  App.  116."  In  Arm- 
Mrong  v.  Galveston,  H.  db  8.  A,  R,  Co,  (decided 
Feb.  27,  1895)  reported  in  (Tex.  Civ.  App.)  5 
Inters.  Com.  Rep.  247,  the  same  question  was 
presented  and  decided  in  the  same  way.  See 
also  Missouri  P.  R,  Co.  v.  Vandeventer,  26 
Neb.  222,  8  L.  R  A.  129.  If  a  mere  statute 
of  a  state  can  render  null  and  void  such  con- 
tracts, surely  a  constitutional  provision  can  do 
the  same.  In  the  case  of  TjOuisviUe,  C.  db  L. 
R,  Co.  V.  Hedger,  9  Bush,  645.  15  Am.  Rep. 
740,  it  was  held  that  if  live  stock  should  be  lost 
or  injured  while  in  the  custody  and  care  of  the 
company  or  its  agents,  for  transportation,  this 
should  be  prima  facie  evidence  of  negligence, 
and  the  burden  of  proof  is  on  the  carrier  to  re- 
but this  presumption.  It  was  also  held  that  a 
carrier  cannot  release  himself  by  contract  for 
ordinary  negligence.  Former  decisions  of  this 
court,  quoted  by  appellant  to  sustain  its  con- 
tention, have  no  application  to  this  case,  be- 
cause they  were  rendered  before  the  adoption 
of  the  present 'Constitution. 

The  case  of  MeDaniel  v.  Chicago  &  N.  W. 
R.  Co.  24  Iowa.  416,  was  an  action  against  the 
railroad  to  recover  for  injury  to  cattle  shipped 
from  Clinton,  Iowa,  to  Branch  Station,  Chi- 
cago, Dlinois.  The  contract  of  shipment  coh- 
tained  a  provision  exempting  the  company 
from  any  liability  over  $100  on  horses  or  valu- 
able live  stock,  except  by  special  agreement. 
The  damage  claimed  was  over  fllOO.  We 
quote  as  follows  from  the  opinion  in  that  case: 
"By  chapter  118  of  the  Laws  of  the  Eleventh 
General  Assembly,  it  is  enacted  'that  in  the 
transportation  of  persons  or  property  by  any 
railroad  or  other  company,  or  by  any  person 
or  firm  engaged  in  the  business  of  transporta- 
tion of  persons  or  property,  no  contract,  re- 
ceipt, rule,  or  regulation  shall  exempt  such 
railroad  or  other  company,  person,  or  firm 
from  the  full  liabilities  of  a  common  carrier, 
which,  in  the  absence  of  any  contract,  receipt, 
rule,  or  regulation  would  exist  with  respect  to 
such  persons  or  property.'    Laws  1866,  p.  121 


it  is  also  a  general  rule  that,  if  the  contract 
is  void  or  illegal  by  the  law  of  the  place 
where  it  is  made,  it  is  held  void  and  illegal 
everywhere.  Id.  g  248,  and  authorities  cited. 
In  this  case,  however,  it  is  unnecessary  to  rest 
the  decision  upon  anv  general  rule;  for  by  the 
express  terms,  as  well  as  by  the  necessary  im- 
plication, of  the  contract,  it  was  to  be  partly 
performed  in  Iowa.  The  cattle  were  received 
in  Clinton,  Iowa,  'to  be  delivered  at  Chicago, 
Illinois.'  To  do  this,  it  was  necessary  to  trans- 
port them  some  distance,  more  or  less,  in  Iowa, 
before  they  could  reach  Illinois.  The  contract 
being  entire  and  indivisible,  made  in  Iowa,  and 
to  be  partly  performed  here,  it  must,  as  to  its  va- 
lidity, nature,  obligation,  and  interpretation, 
be  governed  by  our  law.  And  by  our  law,  so 
far  as  it  seeks  to  change  the  common  law,  it  is 
wholly  nugatory  and  inoperative.  The  rights 
of  the  parties,  then,  are  to  be  determined  under 
the  common  law,  the  same  as  if  no  such  con- 
tract had  been  made."  The  foregoing  opinion 
was  quoted  with  approval  by  the  Supreme 
Court  of  the  United  States  in  Liverpool  dh  O. 
W.  Steam  Co,  v.  Phenix  Ins.  Co.  129  U.  8. 
457,  82  L.  ed.  797,  in  the  following  language: 
'In  MeDaniel  v.  Chicago  &  N,  W.  R.  Co.  24 
Iowa,  412.  417,  cattle  transported  by  a  railroad 
company  from  a  place  in  Iowa  to  a  place  in 
Illinois,  under  a  special  contract  made  in  Iowa, 
contaioing  a  stipulation  that  the  company 
should  be  exempt  from  liability  for  any  dam- 
age, unless  resulting  from  collision  or  derailing 
of  trains,  were  injured  in  Illinois  by  the  negli- 
gence of  the  company's  servants;  and  the  su- 
preme court  of  Iowa,  Chief  Justice  Dillon  pre- 
siding, held  the  case  to  be  governed  by  the  law 
of  Iowa,  which  permitted  no  common  carrier 
to  exempt  himself  from  the  liability  which 
would  exist  in  the  ateence  of  the  contract. 
The  court  said:  'The  contract  being  entire 
and  indivisible,  made  in  Iowa,  and  to  be  partly 
performed  here,  it  must,  as  to  its  validity,  na- 
ture, obligation,  and  interpretation,  be  gov- 
erned by  our  law.  And  by  our  law,  so  far  as 
it  seeks  to  change  the  common  law,  it  is  wholly 
nugatory  and  inoperative.  The  rights  of  the 
parties,  then,  are  to  be  determined  under  the 
common  law,  the  same  as  if  no  such  contract 
had  been  made.'" 

The  case  of  Hart  v.  Chicago  d  N.  W.  R.  Co. 
69  Iowa,  485,  was  a  suit  to  recover  damages 
for  injury  to  horses  shipped  from  Des  Moines, 
Iowa,  to*  the  town  of  Miller,  in  Dakota  terri- 
tory. The  contract  provided,  in  substance, 
that  the  defendant  should  not  be  liable  for 
more  than  $100  damages  to  each  horse.     Sec- 


No  question  is  made  but  that  under  the  opera- 1  tion  1808  of  the  Code  of  Iowa  provides  that  no 


tion  of  this  statute  the  special  contract  in  this 
case  would  be  void,  so  that  the  rights  and  lia- 
bilities of  the  parties  would  be  measured  by 
the  common  law.  as  applicable  to  common 
carriers.  But  it  is  claimed  by  appellant's 
counsel  that  the  contract,  though  made  in 
Iowa,  was  to  be,  by  its  terms,  wholly  performed 
in  Illinois,  and  that  the  law  of  the  place  where 
the  contract  is  to  be  performed  must  govern  in 
•determining  its  validity  and  effect.  The  gen- 
eral rule  is  that,  in  conforniity  to  the  presumed 
intention  of  the  parties,  the  contract,  as  to  its 
validity,  nature,  obligation,  and  interpretation, 
is  to  be  governed  by  the  law  of  the  place  of 
performance.  Story,  Gonfl.  L.  ^  280.  But 
:S4  L.  R.  A. 


contract,  receipt,  rule,  or  regulation  shall 
exempt  any  corporation  engaged  in  transport- 
ing persons  or  property  by  railway  from  liabil- 
ity of  a  common  carrier  or  carrier  of  passen- 
gers which  would  exist  had  no  contract,  re- 
ceipt, rule,  or  regulation  been  made  or  entered 
into.  We  quote  the  third  and  final  paragraph 
of  the  decision  in  the  above-named  case:  "The 
evidence  tended  to  prove  that  two  of  the  horses 
were  worth  $150  each,  and  that  two  oth- 
ers were  worth  $125  each,  and  that  the  others 
were  worth  $100  each.  Defendant  asked  the 
circuit  court  to  instruct  the  jury  that,  under  the 
contract,  defendant's  liability  for  the  horses 
could  not  exceed  $100  per  head.  The  court 
44 


KcsTTCKT  Coinrr  or  Afpeala. 


Skpt.^ 


refiMcd  tociTe  this  fnstmctioo,  ftod  ruled  that,  f 
if  pUUvtfn  wftft  entitled  to  recoTer,  tlie  jury  t 
sbofikl  ftward  bim  the  full  Tahie  of  the  prop- ! 
erty.  Whether  a  com  moo  carrier,  in  the  ab- ; 
aenoe  of  aoy  statute  restrictiDg  bis  powers  in  ■ 
that  respect,  can,  bj  mie.  reirnlation,  or  coo- . 
tract,  hmit  hia  Habilitj  for  the  property  re-' 
ceiTcd  by  bim  for  carriage,  baa  been  the  sab-  f 
)ect  of  roach  discussion,  and  there  ia  great 
conflict  in  the  decision  of  the  covina  on  the 
question.  We  have  no  occasion,  bowerer.  in 
this  case,  to  enter  into  that  qoestion.  No  one 
would  qoestion  that,  in  the  absence  of  a  con- 
tract timitin|  the  amount  of  his  liability,  the 
shipper  wouk)  be  entitled,  in  case  of  the  de- 
stmction  or  injury  of  the  proyeitjf  under  such 
circomstances  as  that  the  carrier  was  liable  for 
the  kMB.  to  recorer  full  compensation  for  in- 
juries sustained.  The  statute  quoted  above 
prohibits  the  making  of  any  contract  that  would 
exempt  bim  from  the  liabflity  of  a  coounon 
carrier  which  would  exist  if  no  contract,  rule, 
or  regulation  existed.  If  the  statute  is  appli- 
cable to  a  contract  in  which  the  undertaking 
to  to  transport  the  property  from  this  state  into 
another  state  or  territory  of  the  United  States, 
it  cannot  be  doubted, we  think, that  the  proTision 
of  the  contract  in  question,  hy  which  it  was 
sought  to  limit  the  liability  of  defendant  for 
the  horsea  to  an  amount  less  than  the  actual 
value  of  the  property,  is  repugnant  to  its  pro- 
visions, and  consequently  invalid.  It  is  con- 
tended, however,  that  the  state  has  no  power 
to  place  a  restriction  of  that  character  upon 
the  carrier  who  contracts  for  the  transporta- 
tion of  property  from  this  state  into  another 
state  or  territory.  The  position  is  that  the  re- 
striction. If  applicable  to  a  contract  of  this 
character,  would  be  a  regulation  of  commerce 
among  the  states, — a  subject  which,  under  the 
Federal  Constitution,  is  within  the  exclusive 
jurisdiction  of  the  Congress  of  the  United 
States.  In  our  opinion,  however,  this  position 
cannot  be  maintained.  The  provision  is  in  no 
just  or  legal  sense  a  regulation  of  commerce. 
It  prescribes  no  regulation  for  the  transporta- 
tion of  freight  upon  any  of  the  channels  of 


communicatioo.  It  leaves  the  parties  free 
to  make  such  contracts  as  they  may  choose  to 
make  with  reference  to  the  compensation 
which  shall  be  paid  for  tlie  services  to  be  ren- 
dered. The  carrier  ia  left  free  to  deoiand  such 
compensation  for  the  carriage  of  the  property 
as  U  joat.  considering  the  respoosibility  be  as 
somes  wheo  he  receires  it.  He  is  forbidden  to 
make  any  contract  that  would  exempt  bim 
from  an^  of  the  liabilities  which  ari^  by 
implication  from  his  undertaking  to  carry  the 
property.  But  no  burden  is  placed  upon  the 
property  which  is  the  subject  of  the  contract; 
nor  is  any  rule  prescribed  for  bis  government 
respecting  it.  That  it  is  within  the  power  of 
the  state  to  prescribe  such  a  limitation  upon  bis 
power  to  contract,  we  have  no  doubt.  The 
statute  was  enacted  by  the  state  in  the  exercise 
of  the  police  power  with  which  it  is  vested,  and 
it  is  applicable  to  all  contracts  entered  into 
within  its  jurisdiction.  The  question  involved 
ia  not  different  in  fnincrole  from  that  decided 
by  the  Supreme  Court  of  the  United  States  in 
what  aie  known  as  the  'Oranger  (Ja»n*  See 
Munn  V.  lUinoU.  IM  U.  S.  113,  24  L.  ed.  77; 
Chicago,  B.  dt  Q.  R.  Co.  v.  Ccittt,  94  U.  S.  155. 
24  L.  ed.  94;  Brik  v.  Chicago  dt  N.  W.  K  Co, 
94  U.  S.  164,  24  L.  ed.  97." 

It  seems  clear  to  us  that  the  contract  re- 
lied upon  by  the  appellant  is  in  violation  of 
§  IIM  of  the  Constitution,  and  therefore  void 
where  the  contract  was  made;  and.  being  void 
in  this  state,  it  is  void  everywhere.  Storv, 
Confl.  L.  $  248;  7  Lawson.  Righte,  Rem.  & 
Pr.  §  8S73.  Section  196,  aupra,  is  in  no  sense 
an  attempt  to  regulate  or  interfere  with  inter 
state  commerce.  It  does  not  seek  to  impose 
any  condition  on  commerce,  nor  to  regulate 
freight  charges,  rate  of  speed,  or  kind  df  cars, 
nor  change  or  define  the  duties  or  responsi- 
bilities of  common  carriers,  but  is  merely  the 
exercise  of  the  undoubted  right  of  the  states 
to  determine  what  shall  be  a  valid  contract, 
and  to  control  the  remedy  in  her  own  courts. 
Owen  V.  LouiniOe  <fh  N,  B.  Co,  88  Ky.  626. 

Judgment  affirmed. 
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R.  A.  FRAME  et  al,  Appts., 

V, 

Charles  P.  8LITER  et  al,,  Reepts. 

(20  Or.  121.) 

A  yranior  of  real  estate  baa  no  Implied 
equitable  lien  tbereoa  for  the  uDpald  pur- 
ohase  money  after  he  has  delivered  an  absolute 
deed  to  tbe  property  and  placed  the  ffrantee  in 
possession. 

(Jane  15,  1806.) 

APPEAL  bv  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Clatsop   County  in 


favor  of  defendants  in  an  action  brought  to 
enforce  a  vendor's  lien.    Affirmed, 

Tbe  facts  sre  stated  in  the  opinion. 

Mr,  J.  B.  Thompson^  for  appellants: 

Tbe  doctrine  of  vendor's  lien  exists. 

Peaee.  v.  Kelly,  3  Or.  417;  EeUy  v.  RubU, 
11  Or.  75;  Oee  v.  McMillan,  14  Or.  268.  58 
Am.  Rep.  815;  LewiB  v.  Henderson,  23  Or. 
548:  Tliomas  v.  Thomae,  24  Or.  251;  Jone» 
V.  Oates,  Id.  411. 

There  is  nothing  in  tbe  policy  of  our  laws,  or 
of  the  laws  in  relation  to  tbe  registration  of  in- 
struments affecting  tbe  title  to  real  property 
generally,  which  calls  for  the  overthrow  of  this 
doctrioe. 


NoTB— In  connection  with  tbe  above  case  as  to  I 
vendor^s  Hens,  see  some  autborities  in  note  to  I 
84  L.  R.  A. 


O'Conner  v.  O'Conner  (Tenn.)  7  L.  B.  A.  8a,  and  Oess- 
ner  v.  Palmater  (Gal.)  18  L.  B.  A.  187. 
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See  Hill's  Code,  §414. 

The  gr&Dtee  of  the  original  vendee  took  the 
title  with  full  notice.  So  there  is  no  secret  lien. 
The  policy  which  permits  the  enforcement  of 
secret  liens  as  to  personal  property,  after  the 
same  has  gpne  out  of  the  possession  of  the  true 
owner  as  in  the  case  of  Singer  Jlffg.  Oo,  ▼. 
Graham,  8  Or.  18,  84  Am.  Rep.  672,  should 
permit  the  adoption  of  the  doctrine  of  Tender's 
lien,  in  this  state. 

Ohilton  V.  LyoM,  67  U.  8.  2  Black.  468,  17 
L.  ed.  804:  PeUrB  y.  Bowman,  98  U.  S.  66,  26 
L.  ed.  91;  TfiredgiU  v.  Pintard,  68  U.  S.  12 
How.  24,18L.  ed.  877. 

The  folio  wing  states  have  adopted  and  recog- 
nized the  doctrine: 

Alabama:  Bankhead  v.  Owen,  60  Ala.  467. 

Arkansas:  Harris  v.  Hanie,  87  Ark.  848. 

California:  Cahoon  y.  Bdbineon,  6  Cal.   226. 

Colorado:  Francis  v.  Wells,  2  Colo.  660. 

Dakota:  Civil  Code,  §  1801. 

District  of  Columbia:  Ford  y.  Smith,  1 
MacArth.  692. 

Florida:   Woods  y.  Bailey,  8  Fla.  41. 

Idaho:  Code,  §  8440. 

Illinois:  Manning  y.  Fraeier,  96  111.  279. 

Indiana:  Richards  y.  McPherson,  74  Ind. 
168. 

Iowa:  Esdher  y.  Simmons,  64  Iowa.  269; 
Fisher  y.  Shropshire,  147  U.  8.  183,  87  L.  ed. 
109. 

Kentucky:  Emison  y.  Risque,  9  Bush,  24. 

Maryland:  Sehwarz  y.  Stein,  29  Md.  117; 
Ghiselin  y.  Fergusson,  4  Harr.  &  J.  626. 

Michigan:  Hiseock  v.  Norton,  42  Mich.  320. 

Minnesota:  Selbg  y.  Stanley,  4  Minn.  66. 

Mississippi:  Walton  y.  Hargroves,  42  Miss. 
18,  97  Am.  Dec.  429. 

Missouri:  MeKnight  y.  Bright,  %^o.  110. 

New  Jersey:  Ogden  v.  Thornton,  80  N.  J. 
Eq.  669. 

New  York:  Chase  y.  PteA,  21  N.  Y.  581. 

Ohio:  Whetsel  y.  Roberts,  81  Ohio  St.  503. 

Rhode  Island:  Kent  v.  Gerhard,  12  R.  L  92, 
84  Am.  Rep.  612. 

Tennessee:  RusseiU  y.  Dodson,  6  Baxt.  16. 

Texas:  Waldrom  y.  Zaeharie,  54  Tex.   603. 

Wisconsin:  De Forest  y.  Bolum,  88  Wis. 
516. 

In  the  states  of  Georgia,  Vermont,  and  Vir- 
ginia the  earlier  decisions  adopted  the  doctrine. 
Manly  v.  Slason,  21  Vt.  271,  52  Am.  Dec. 
60;  Tompkins  y.  Mitchell  2  Rand.  (Va.)  428; 
Mims^9.  Lockett,  23  Ga.  237,  68  Am.  Dec.  521. 
But  it  is  now  abolished  by  statute. 

In  the  following  states  it  has  neither  been 
adopted  nor  repudiated: 

Connecticut:  Watson  y.  Wells,  5  Conn.  472; 
Meigs  y.  Dimock,  6  Conn.  463. 

Delaware:  Budd  v.  Bttsti,  1  Harr.  (Del.)  69. 

New  Hampshire:  Arlin  y.  Brown,  44  N.  H. 
102. 

In  Washington  the  doctrine  has  been  rec- 
ognized, though  not  directly  decided  to  exist: 
Sheldon  y.  Jones,  4  Wash.  692. 

The  only  states  which  have  denied  the  exist- 
ence of  the  doctrine  are  : 

Kansas:  Simpson  y.  Mundee,  8  Kan.  172. 

Maine:  Philbrook  y.  Delano,  29  Me.  410. 

Massachusetts:  Ahrendy.  Odiome,  118 Mass. 
261,  19  Am.  Kep.  449. 

Nebraska:  Edminster  y.  Higgins,    6    Neb. 
265. 
d4L.R.  A. 


South  Carolina:  Wragg  y.  Comptroller  Gen- 
eral, 2  Desauss.  Eq.  509. 

In  North  Carolina  the  case  of  Mast  y .  Raper, 
81  N.  C.  830,  seems  to  recognize  the  doctrine, 
though  the  earlier  case  of  WonH^  y.  Battle,  3 
Ired.  Eq.  182,  denied  it 

The  Supreme  Court  of  the  United  States  has 
repeatedly  recognized  the  doctrine. 

Chilton^.  Lyons,  67  U.  S.  2  Black,  458,  17 
L.  ed.  304. 

The  doctrine  was  adopted  and  enforced  by 
Judge  Deady,  in  Coos  Bay  Wagon  Road  Co.  y. 
Crocker,  6  Sawy.  674. 

Sees  Pom.  Eq.  Jur.  g§  1249  et  seq,;  Mack- 
reth  y.  Symmone,  15  Ves.  Jr.  329. 

Bean,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  single  question  in  this  case  is  whether  a 
erantor  of  real  estate,  by  absolute  dee^l,  fol- 
lowed by  delivery  of  possession  to  his  grantee, 
has  an  implied  equitable  Hen  thereon  for  the 
unpaid  purchase  money.  It  has  been  several 
times  mooted  in  this  court,  but  the  doctrine  of 
the  English  courtof  chancery,  which  recognizes 
and  upholds  such  lien,  has  never  been  recog- 
nized or  established  here,  although  the  state  is 
classed  by  many  text- waters  among  those  in 
which  the  lien  prevails.  The  earliest  case  in 
which  reference  is  made  to  the  question,  and 
the  one  most  strongly  relied  upon  to  sus- 
tain the  doctrine,  is  Pease  v.  KcUy,  3  Or.  417. 
but  the  court  in  that  case  only  decided  that, 
by  taking  a  mortgage  to  secure  the  payment 
of  purchase  money,  the  vendor  waived  the 
equitable  lien  and  therefore  could  not  maintain 
the  suit.  Nothing  more  was  in  fact  decided  in 
that  case,  althouira  it  is  stated  in  the  opinion 
that  **the  lien  exists  if  there  is  no  higher  secur- 
ity." It  is  next  referred  to  in  Kelly  v.  Ruble, 
11  Or.  75,  where  the  court,  after  disposing  of 
the  case  on  other  grounds,  says:  ''We  have 
thus  far  impliedly  admitted  the  existence  of 
the  equitable  lien  of  a  vendor  oQreal  estate  for 
the  unpaid  purchase  price.  But  we  doubt  the 
actual  existence  of  the  lien  in  this  state. 
Ahrend  v.  Odiome,  118  Mass.  261,  19  Am. 
Rep.  449;  Kavffelt  v.  Boteer,  7  Serg.  &  R.  64, 
10  Am.  Dec.  428.  It  is  not  believed  the  exist- 
ence of  such  a  lien  was  decided  in  Pease  v. 
KeUy,  8  Or.  417."  The  question  again  arose 
in  Geev.  McMillan,  14  Or.  268,  68  Am.  Rep. 
315;  and  Mr.  Justice  Strahan  puts  his  decision 
in  that  case  squarely  on  the  doctrine  of  the  ex- 
istence of  a  grantor's  lien,  but  Chief  Justice 
Lord  dissents  in  toto,  and  Mr.  Justice  Thayer, 
while  concurring  in  the  result  upon  other 
grounds,  expressly  disclaimed  any  intention  to 
decide  whether  the  principles  upon  which  the 
doctrine  is  supposed  to  be  founded  are  broad 
enough  "to  uphold  a  vendor's  lien  to  the  ex- 
tent of  raising  a  trust  in  favor  of  a  grantor 
who  has  conveyed  by  deed  of  absolute  convey- 
ance, so  as  to  admit  of  the  purchase  price  be- 
ing made  a  charge  upon  the  property  con- 
veyed, in  sn  ordinary  case  of  sale  of  real  es- 
tate." In  /.ewis  v.  Henderson,  22  Or.  548; 
Thomas  v.  Thomas,  24  Or.  254;  and  Jones  v. 
Gates,  Id.  415,  where  the  doctrine  is  again  re- 
ferred to,  the  court  carefully  avoided  approv- 
ing it  even  by  inference,  from  these  decisions 
it  is  apparent  that  it  has  never  received  judi- 
cial sanction,  or  become  a  law  of  real  property 
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Id  this  state,  aod  its  decision  is  now  made 
necessary  for  the  first  tiaie.  We  therefore  feel 
at  liberty  to  determine  the  question  as  one  of 
first  impression,  and,  after  having  given  it  the 
careful  and  deliberate  consideration  which  its 
importance  demands,  we  are  clearly  of  the 
opinion  that  the  doctrine  of  a  grantor's  lien  is 
so  opposed  to  the  general  policy  and  course  of 
legislation  in  this  state  that  it  ought  not  to  pre- 
vail here.  The  whole  tenor  of  our  legislation 
is  to  make  the  title  to  real  estate  as  simple  and 
easily  understood  as  possible,  and  to  facilitate 
its  transfer,  by  discouraging  all  secret  or  la- 
tent equities,  and  requiring  all  conveyances 
thereof  and  encumbrances  thereon  to  be  made 
a  matter  of  public  record. 

The  doctrine  seems  to  have  been  borrowed 
by  the  English   courts  of  chancery  from  the 
civil  law,  as  a  means  of  evading  the  rule  of 
the  common  law  under  which  land  was  not 
liable,  both  during  and  after  the  life  of  the 
debtor   for  simple-contract  debts,  and,  after 
the  reason  for  its  original  adoption  had  ceased 
to  exist,  was  entorced  upon  the  ground   that 
the  previous  decisions  had  *'  the  effect  of  con- 
tract, though  no  actual  contract  had   taken 
place."     Mackreth  v.  Symmons,  15  Ves.   Jr. 
329.    Many  of  the  courts  of  this  country,  fol- 
lowing the  English  bases,  have  adopted  the 
rule;  but  they  have  never  been  able,  in  our 
opinion,  to  place  the  doctrine  upon  any  satis- 
factory principle  applicable  to  the  condition 
of  affairs  in  a  country  where  real  estate  is  one 
of  the  principal  articles  of  commerce, and  lia- 
ble for  the  debts  of  the  owner,  and  in  which 
a  system  of  registration  prevails.     The  doc- 
trine has  been  variously  stated  to  rest  upon 
natural  equity,  a  supposed    intention  of  the 
parties,   a  trust  arising  out  of  the  vendee's 
holding  the  land  without  paying  the  price,  the 
implied    agreement   of    the    parties,  and   an 
equitable  mortgage.  But,  manifestly,  it  cannot 
be  supported  as  an  equitable  mortgage,  be- 
cause there  is  no  pretense  in  such  cases  that 
there  was  an^  agreement  for  securitv  on  the 
land,  which  is  essential  to  an  equitable  mort- 
gage; nor  can  it  be  supported  as  a  trust,  for  a 
constructive  trust  cannot  arise  from  the  mere 
breach  of  a  contract  to  pay  money  in  the  ab- 
sence of  fraud ;  nor  on  the  ground  of  an  implied 
agreement,  because,   as  said  by  Mr.   Justice 
Gibson,  in  7  Serg.  &  R.  76, 10  Am.  Dec.  428, 
*'  the  implication  that  there  is  an  intention  to 
reserve  a  lien  for  the  purchase  money  in  all 
cases  where  the  parties  do  not,  by  express  acts, 
evince  a  contrary  intention,  is  in  almost  every 
case  inconsistent  with  the  truth  of  the  fact, 
and  in  all  instances  without  exception,  in  con- 
tradiction of  the  express  terms  of  the  contract, 
which  purports  to  be  a  conveysnce  of  every- 
thing that  can  pass."    Nor  do  we  think  it  can 
now  be  put  upon  the  natural  equity  **  that  a 
person  having  got  the  estate  of  another  shall 
not,  as  between  them,  keep  it  and  not  pay  the 
consideration,"  because  there  is  no  reason  for 
a  resort  to  equity  in  this  country,  where  real 
estate  is  liable  to  seizure  upon  attachment  and 
execution,  and  the  courts  of  law  afford  a  cred- 
itor a  speedy  remedy  for  the  enforcement  of 
his  claim.     And,  besides,  'Mt  is  inconsistent 
with  natural  justice,"  quoting  again  from  Mr. 
Justice  Gibson,  in  the  case  referred  to,  "that  a 
vendor  who  publishes  to  the  world, by  the  terms 
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of  his  deed,  that  he  has  parted  with  his  whole 
interest  and  has  trusted  to  the  personal  security 
of  the  vendee,  should  become  an  object  of 
special  protection,  against  the  consequences  of 
his  own  negligence;  and  that,  too,  at  the  ex- 
pense of  a  third  person,  who.  in  purchasing 
from  the  vendee,  even  with  notice  that  the 
purchase  money  was  unpaid,  has  been  guilty 
of  nothing  positively  immoral  or  even  uncon- 
scionable." If  a  vendor  sells  and  conveys  real 
estate,  and,  either  through  negligence  or  over- 
confidence,  chooses  to  rely  upon  the  personal 
security  of  his  vendee  for  the  purchase  money, 
he  has  no  special  claim  to  the  aid  of  a  court 
of  equity  to  protect  him  from  the  consequences 
of  his  own  act,  by  enforcing  some  secret  lien 
which,  in  the  nature  of  thiDgs,could  be  known 
only  to  himself  and  his  vendee  and  such  per- 
sons as  they  might  take  into  their  confidence — 
a  practice  which,  if  tolerated,  would  have  a 
tendency  to  open  wide  the  door  to  fraud  and 
perjury. 

The  earliest  English  case  which  contains  a 
full  discussion  of  the  doctrine  and  the  reason 
and  authorities  by  which  it  is   supported  is 
Mackreth  v.  SymmonSy  supra.      In  that  case. 
Lord  Eldon  was  only  able  to  determine  that 
two  points  were  clearly  settled:  (1)  That,  gen- 
erally speaking,  there   is  such  a    lien;    and 
(2)  that,  in  those  general  cases  in  which  there 
would  be  a  lien  as  between  vendor  and  ven- 
dee, the  vendor  will  have  a  lien  against  a  third 
person  with  notice  that  the  money  was  not 
paid.    But,  as  to  what  would  be  sufficient  to 
make  a  case  in  which    the  lien   would   not 
exist,  he  felt  obliged  to  declare,  from  the  au- 
thorities, that  it  was  *'  obvious  that  a  vendor, 
taking  a  security,  unless  by  evidence,  mani- 
fest intention,  or  declaration  plain,  he  shows 
his  purpose,  cannot  know   the   situation  in 
which  he  stands  without  the  judgment  of  a 
court,  how  far  that  security  does  contain  the 
evidence,   manifest  intention,  or  declaration 
plain  upon  that  point;"  and   that  "  it  has  al- 
ways struck  me,  considering  this  subject,  that 
it  would  have  been  better  at  once  to  have  held 
that  the  lien  should  exist  in  no  case,  and  the 
vendor  should  suffer  the  consequences  of  his 
want  of  caution,  or  to  have  laid  down  the  rule 
the  other  way  so  distinctly  that  a  purchaser 
might  be  able  to  know,  without  the  judgment 
of  a  court,  in  what  cases  it  would,  and  in  what 
it  would  not,  exist."    And,  although  the  doc- 
trine of  the   English  court  of  chancery  has 
been  the  subject  of  much  learned  discussion 
in  this  country,  it  is  no  more  satisfactory  now 
than  it  was  in  Lord  Eldon's  time.     Indeed,  it 
is  much  less  so.    From  the  very  nature  of  the 
lien  itself,  there  can  be  no  fixed  rules  concern- 
ing it.     It  is  *'a  mere  creature  of  a  court  of 
equity,  which  it  molds  and  fashions  according 
to  its  own  purposes," and  ''has  no  existence 
until  it  is  establisfaed  by  the  decree  of  a  court 
in  the  particular  case,  and  is  then  made  sub- 
servient to  all  other  equities  between  the  par- 
ties."   Story,  J. ,  in  Oilman  v.  Broken,!  Mason. 
191.    And  Mr.  Justice  Potter  savs:  "  Its  exist- 
ence depends  upon  and  is  controlled  by  no  set- 
tled rules,  but,  on  the  contrary,  the  existence 
of  the  lien  generally  is  made  to  depend  upon 
the  peculiar  state  of  facts  and  circumstances 
surrounding  the  particular  case,  that  is,  whether 
or  not  a  case  of  natural  equity  is  established; 
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and,  if  so,  whether  it  is  not  made  to  yield  to 
higher  or  superior  equities  in  some  other  per- 
son,—-whether  the  party  is  not  to  be  regarded 
as  having  waived  it,  or  as  having  intended  to 
waive  or  postpone  it  to  another  equity ,  or 
whether,  bv  the  acts  or  omissions  to  act,  or 
by  the  neglect  of  the  party  claiming  such  lien 
to  enforce  it  within  a  reasonable  time,  the 
right  is  not  lost  as  being  the  superior  claim. 
These  considerations  control  and  vary  the  re- 
sult as  equity  demands."  tisk  v.  Fatter,  2 
Keyes,  64. 

Under  the  authorities,  it  would  seem  that, 
where  the  doctrine  prevails,  each  case  must  be 
determined  upon  its  own  peculiar  circum- 
stances, according  to  the  views  of  the  chan- 
cellor, and  the  weight  of  the  argument  at  the 
bar;  so  that  it  is  impossible  to  tell,  without  the 
judgment  of  a  court,  whether  the  lien  does  or 
does  not  exist.  It  may  be  well  doubted 
whether  an  V  subject  connected  with  the  Amer- 
ican law  of  real  property  has  provoked  more 
judicial  discussion  and  controversy,  and  is 
now  in  a  more  chaotic  slate,  than  the  doctrine 
of  a  grantor's  lien  where  such  lien  is  held  to 
exist.  There  is  hardly  a  rule  upon  the  subject 
which  has  not  been  somewhere  denied,  and 
hardly  any  two  states  agree  upon  the  essential 
points  of  the  doctrine!  **No  other  single 
topic  belonging  to  the  equity  jurisprudence," 
says  Mr.  Pomeroy,  *' has  occasioned  such  a  di- 
versity and  even  discord  of  opinion  among 
the  American  courts  as  this  of  the  grantor's 
lien.  Upon  nearly  every  question  that  has 
arisen  as  to  its  operation,  its  waiver,  or  dis- 
charge, the  parties  against  whom  it  avails,  and 
the  parties  in  whose  favor  it  exists,  the  deci- 
sions in  different  states,  and  sometimes  even 
in  the  same  state,  are  directly  conflicting.  It  is 
practically  impossible  to  formulate  any  general 
rules  representing  the  doctrine  as  established 
throughout  the  whole  country."  3  Pom.  Eq, 
Jur.  §  1251.  Indeed,  the  remark  attributed  to 
Lord  Mansfield,  that  "  the  more  we  read,  the 
more  we  shall  be  confounded,"  is  peculiarly 
applicable  to  the  condition  of  the  law  upon 
this  question.  It  has  been  adjudged  that  the 
lien  does  not  exist  under  any  circumstances 
after  an  absolute  conveyance,  by  such  able 
jurists  as  Mr.  Justice  Gray,  of  Massachusetts 
(now  of  the  Supreme  Court  of  the  United 
States),  Giteon  of  Pennsylvania,  Nash  and 
Ruffin  of  North  Carolina,  Crozier  of  Kan- 
sas, Shipley  of  Maine,  and  Maxwell  of  Ne- 
braska, to  whose  opinions  in  Kavffelt  v. 
Bower,  7  Serg.  &  R.  64,  10  Am.  Dec.;428;  A/t- 
rend V.  Odi&rne,  118  Mass.  261,  19  Am.  Rep. 
449;  WomUe  v.  Battle,  8  Ired.  Eq.  183;  Simp- 
son  V.  Mundee,  3  Kan.  172;  Philbrook  v.  De- 
lano, 29  Me.  410;  Edminater  v.  Biggins,  6 
Neb.  266,— we  refer  for  arguments  which  seem 
to  us  conclusive  against  the  existence  of  such  a 
lien.  In  some  of  the  states  it  has  been  adopted 
by  the  courts,  and  afterwards  abolished  by 
the  legislature;  and  in  others,  although  the 
courts  have  felt  bound  to  follow  earlier  cases, 
it  has  of  late  years  been  done  with  expressions 
of  regret  that  such  liens  were  ever  admitted 
in  this  country, where  registration  is  so  gener- 
ally provided  for  and  practised. 

in  courts  of  the  United  States  the  doctrine 
has  been  recognized  where  established  by  the 
local  laws  of  different  states  {Riee  v.  Rtce,  86 
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Fed.  Rep.  858);  but  it  does  not  seem  to  have 
been  looked  upon  with  favor,  if  we  may  judge 
from  the  remarks  of  Mr.  Chief  Justice  Mar- 
shall in  Bayley  v.  Qreenleaf,  20  U.  8.  7  Wheat. 
51, 5  L.  ed.  395,  that  'it  is  a  secret  invisible  trust, 
known  only  to  the  vendor  and  vendee,  and  to 
those  to  whom  it  may  be  communicated  in  fact. 
To  the  world  the  vendee  appears  to  hold  the 
estate  devested  of  any  trust  whatever;  and 
credit  is  given  to  him,  in  the  confidence  that 
the  property  is  his  own  in  equity,  as  well  as 
law.  A  vendor  relying  upon  this  lien  ou|^ht 
to  reduce  it  to  a  mortgage,  so  as  to  give  notice 
of  it  to  the  world.  If  he  does  not  he  is  in 
some  degree,  accessary  to  the  fraud  committed 
on  the  public,  by  an  act  which  exhibits  the 
vendee  as  the  complete  owner  of  an  estate  on 
which  he  claims  a  secret  lien."  The  author- 
ities pro  and  con,  are  collated  in  28  Am.  & 
Eng.  Enc.  Law.  p.  168;  8  Pom.  Eq.  Jur.  S  l^JSl; 
2  Jones.  Liens,  §  1061;  1  Beach,  Mod.  Eq. 
Jur.  ^g  296, 297;  and  note  to  Mackreth  v.  Sym- 
mons,  1  Lead.  Cas.  in  Eq.  447-  And  we  think 
an  examination  of  them  and  the  discussion  of 
the  question  by  the  several  authors  will 
clearly  show  that  the  whole  doctrine  is  incon- 
sistent with  the  general  policy  prevailing  in 
this  country  of  making  all  matters  of  title  de- 
pendent upon  record  evidence,  so  that  inter- 
ested parlies  may  know  whether  the  land  is  en- 
cumbered bv  a  lien  without  waiting  for  the 
judgment  of  a  court,  as  is  admittedly  the 
case  in  many  instances  where  a  grantor's  lien 
exists;  that  it  bristles  with  difficulties,  snares, 
and  dangers,  and  ought  not  to  find  lodgment 
in  this  state,  where  its  only  effect  would  be  to 
render  the  title  to  real  estate  uncertain,  em- 
barrass its  alienation,  foster  litigation,  and  of- 
fer temptation  to  fraud  and  perjury,  with  no 
substantial  benefit  to  anyone  except  to  protect 
some  grantor  from  the  consequences  of  his 
own  voluntary  act.  The  decided  tendency  of 
modern  legislation  and  legal  learning  is  clearly 
against  the  existence  of  such  a  lien  under  any 
circumstances.  Mr.  Pomeroy  ventures  the 
opinion  "that  the  original  grounds  and  reasons 
for  admitting  the  grantor's  lien  do  not  exist  in 
our  own  country,  and  the  lien  itself  is  not  in 
harmony  with  our  general  real- property  law. 
The  tendency  both  of  our  legislation  and  of  our 
social  customs  is  to  make  land  a  subject  of 
commerce,  and  its  transmission  as  free  as  pos- 
sible; while  the  rights  of  grantors  can  be  fully 
protected  by  mortgages  which,  in  nearly  all 
the  states,  are  widely  different  from  the  in- 
strument bearing  the  same  name  in  Enciland.'^ 
8  Pom.  Eq.  Jur.,  note  to  §  1250.  And  Mr. 
Jones  says  that  "it  is  to  be  noticed  that,  within 
a  few  years,  several  states  have  abolished  this 
implied  lien,  and  that  strong  expressions  of 
disapprobation  of  the  doctrine  have  t)een  used 
in  others.  Moreover  the  practical  tendency  in 
the  older  states  is  to  rely  upon  formal  instru- 
ments for  security  when  security  is  wanted. 
It  may  be  doubted,  therefore,  whether  this 
doctrine  will  long  survive."  2  Jones,  Liens, 
note  to  g  1068.  And  the  learned  editors  of  the 
Leading  Cases  in  Equity,  upon  an  exhaustive 
review  of  the  authorities,  conclude  that  "there 
can  be  little  doubt  that  this  principle,  of  an 
implied  lien  for  purchase  money,  has  no  just 
application  in  a  country  where  every  debt  may 
be  at  once  made  a  lien  by  judgment,  and  where 
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debts  general ly  are  a  lien  on  the  lands  of  de- 1  tract  debts  of  the  owner,  altboagh  incnrred  in 
cedents;  and  that  the  couits  of  those  states  its  purchase,  and  where  the  policy  of  the  law 
which  have  wholly  expelled  the  doctrine  have  <  was  to  discourage  the  alienation  of  real  estate; 
exhibited  a  more  accurate  appreciation  of  its  i  but  we  are  satisfied  that  it  is  repugnant  to  the 
nature  and  purpose  than  those  which  have  re- 1  registration  law  and  general  policy  of  this 
tained it."  1  Lead.  Cas.  in  £q.  502.  The  doc-  j  state,  and  is  no  part  of  our  law. 
trine  may  have  been  less  objectionable  in  a  i  The  decree  of  the  eourt  beUnc  will  be  affirmed. 
country  where  land  was  not  liable  for  the  con- 1 
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and  of  the  amount  of  assessments  necessary  to 
liquidate  its  liabilities,  rendered  by  a  court  to 
which  a  statute  has  Riven  entire  jurisdiction  in 
the  matter,  without  service  upon  or  notice  to  the 
stockholders  or  members,  is  conclusive  on  a 
stockholder  when  sued  upon  a  note  which  was  a 
chose  in  action  in  possession  of  the  company  and 
under  the  control  of  the  court  which  made  the 
decree,  although  the  court  in  which  be  is  sued 
takes  a  different  view  of  the  case  as  to  the  assess- 
ments. 

iMcGrtUh,  Ch.  J.,  and  Lang,  J.,  disgent.) 
(December  81, 1895.) 

ERROR  to  the  Circuit  Court  for  Kent 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  enforce  an 
assessment  on  a  note  given  for  premium  for 
fire  insurance.    Afflrmed. 

Plaintiff  was  an  Illinois  corporation  doing 
mutual  fire  insurance  business  in  Michigan. 
Defendant  is  a  Michigan  cori3oration  which  in- 
sured with  plaintiff  and  executed  the  following 
premium  note: 

Chicago.  111.  May  1.1889. 
For  value  received  in  policy  No.  5739,  dated 


the  Ist  day  of  May.  1889,  we  promise  to  pay 
the  Mutual  Fire  Insurance  Company  the  sum 
of' two  hundred  and  forty  dollars,  by  insul- 
ments,  at  such  a  time  as  the  directors  of  said 
company  may  order  and  assess,  for  the  losses 
and  expenses  of  said  company,  pursuant  to  its 
charter  and  by-laws.  It  is  hereby  expressly 
understood  and  agreed  that  this  note  is  not 
transferable,  and  that  there  is  no  liability  be- 
yond the  face  amount  thereof. 

The  secretary  is  authorized  to  number  and 
date  application  and  note.  No.  5739. 

(Signed)  Phcenix  Furniture  Co. 

R.  W.  Meirill,  Treas. 

Plaintiff  made  one  assessment  on  this  note 
which  was  paid  by  defendant  on  October  1. 
1890.  The  auditor  of  public  accounu  of  the 
state  of  Illinois  instituted  proceedings  to  wind 
up  the  affairs  of  the  company,  collect  its  as- 
sets, pay  iu  debts:  and  for  this  purpose  a  re- 
ceiver was  appointed.  The  receiver  instituted 
a  proceeding  to  determine  the  amount  of  as- 
sessment on  premium  notes  which  would  be 
necessary  to  liquidate  the  debts  of  the  corpora- 
tion to  which  only  the  company  and  its  of- 
ficers and  directors  were  made  parties.  The 
court  found  that  an  assessment  of  65  per  cent 
would  be  necessary  for  that  purpose  and  this 
action  was  instituted  to  enforce  that  assess- 
ment. 

Further  facts  appear  in  the  opinion. 

Meurt.  Fletcher  A  W&ntj'*  for  plaintiff 
in  error  : 

An  assessment  can  only  be  laid  upon  the 
conditions  stated  in  the  charter,  and  for  the 
purposes  therein  mentioned. 


IXOTU.— Effect  of  assessment  on  stockholders  made 
under  order  of  court  in  another  state  as  res  <id- 
judicaia. 

Since  the  extent  to  which  a  decision  of  a  state 
court  must  be  held  conclusive  in  another  state  is  a 
Federal  question,  the  decisions  of  the  Supreme 
Ck>urt  of  the  United  States  constitute  the  final  au- 
thority on  the  question  of  the  -extent  to  which  an 
assessment  upon  stockholders,  made  under  order 
of  a  state  court,  will  be  binding  upon  nonresident 
stockholders  in  other  states.  That  court  has  to  a 
considerable  extent  settled  the  iaw  of  the  subject. 

It  held  in  Great  Western  Teleff.  Co.  v.  Purdy,  182 
U.  S.  829,  40  L.  ed.  090,  that  a  release,  or  payment, 
or  the  statute  of  limitations,  or  any  other  defense 
groing  to  show  that  the  defendant  is  not  liable 
upoD  his  contract  of  subscription,  can  be  pleaded 
by  him  in  an  action  brought  to  enforce  an 
~tt  made  by  a  court  in  another  state. 
R.  A. 


An  order  of  assessment  which  Is,  in  effect,  as  it  is 
in  terms,  simply  a  '^'call  or  assessment**  upon  all 
stockholders  who  bad  not  paid  for  their  shares  In 
full,  whether  it  is  made  by  the  directons  as  pro- 
vided by  the  contract  of  subscription  or  by  the 
court  as  the  successor  of  the  directors  in  this  re- 
spect, is  not  and  does  not  purport  to  be  a  judgment 
against  anyone,  and  does  not  undertake  to  deter- 
mine the  question  whether  any  particular  stock- 
holder is  or  is  not  liable  in  any  amount.    IMd. 

Yet  it  also  said  in  the  same  case  that  such  an  or- 
der is  doubtless  conclusive  evidence  of  the  neces- 
sity for  making  such  an  assessment,  and  to  that 
extent  binds  every  stockholder  without  personal 
notice  to  him,  unless  it  is  directly  attacked  and  set 
aside  by  appropriate  Judicial  proceedings. 

So.  in  Glenn  v.  Liggett,  136  U.  S.  538,  84  L.  ed.  W; 
it  was  decided  that  a  stockholder  in  a  foreign  cor- 
poration when  sued  on  an  assessment  cannot  Im- 
peach, except  for  fraud,  the  ooncluslveaeas  of  a 
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2  May,  Ins.  §  567;  Paeifle  Mut.  Ins.  Co.  v. 
Ou9e,  49  Mo.  829,  8  Am.  Rep.  182;  American 
Ins.  Ck>.  Y.  Schmidt,  19  Iowa,  502. 

It  Is  necessary  for  an  assessment  to  be  made 
for  the  just  proportion  of  the  losses  and  ex- 
penses which  occurred  during  the  life  of  the 
policy  for  which  the  premium  note  was  8:iyen, 
and  it  is  therefore  necessary  to  ascertain  and 
have  before  the  court  proof  of  such  losses  and 
expenses  for  each  assessment  made  on  each 
note. 

Dam9  V.  Oshkosh  VphoUtery  Co.  82  Wis.  488; 
Great  Western  Teleg.  Go.  v.  Bumham,  79  Wis. 
47;  Boir^n  y.  Kuehn,  Id.  58. 

A  receiver  must  show  that  the  contingency 
has  happened  which  authorizes  an  assessment, 
and  that  the  assessment  is  a  lecral  one  assessed 
on  each  premium  note  according  to  the  con- 
tract therein  contained,  and  for  losses  and  ex- 
penses which  have  occurred  during  the  life  of 
the  policy  for  which  the  notes  were  given;  and 
this  is  true  even  when  the  assessment  is  made 
by  order  of  the  court. 

Bangs  v.  DuckinJUld,  18  N.  Y.  592;  Jackson 
V.  Roberts,  81  N.  Y.  304;  Cuykendatl  v.  Com- 
ing, 88  N.  Y.  129. 

Umokins  v.  Olenn,  181  U.  S.  819.  88  L.  ed. 
184,  was  a  case  of  a  suit  against  the  stockholder 
of  an  ordinary  corporation  whose  subscription 
was  payable  absolutely  and  not  conditionally. 
In  such  a  corporation  the  directors  have  the 
power  while  the  corporation  is  a  going  concern 
to  make  and  call  for  any  portion  or  all  of  an 
unpaid  subscription,  and  such  a  call  is  binding 
upon  the  stockholders. 

Budd  V.  Multnomah  Street  R.  Co.  15  Or.  418; 
Chouteau  Ins.  Co.  v.  Floyd,  74  Mo.  286. 

The  directors  having  the  power,  before  the 
corporation  becomes  insolvent,  to  make  a  call 
binding  upon  the  stockholders,  a  court  of 
equity  can  do  the  same  thing. 

Under  the  statute  of  Illinois  the  assessment 
made  on  the  stockholders  under  an  order  of 
the  court  would  have  no  binding  force  on  any 
stockholder  who  was  not  made  a  party  to  the 
proceeding. 

111.  Rev.  Stat.  chap.  82,  §  25;  Chandler  v. 
Broirn,  77  III.  833;  Lamar  Ins.  Co.  v.  Gulick, 
102  111.  41;  Wilson  v.  Seligman,  144  U.  8.  41, 
86  L.  ed.  888. 

We  should  not  be  assessed  to  pay  losses 
which  had  not  been  incurred,  and  the  unearned 
premiums  were  not  a  proper  subject  of  assess- 
ment, and  including  them  in    it  made  the 


assessment  void,  for  the  defendant  by  its  con- 
tract contained  in  its  notes  agreed  to  pay 
assessments  for  losses  and  expenses  of  the 
company  only,  and  it  cannot  be  assessed  for 
anything  else. 

Detroit  Manufacturers*  Mut.  F.  Ins.  Co.  v. 
Merrill,  101  Mich.  393;  Dewey  v.  Davis,  82 
Wis.  500. 

Messrs.  D.  J.  Schuyler  and  Mark  Nor- 
ris,  for  defendant  in  error: 

By  the  laws  of  Illinois  the  decree  of  the 
Illinois  court  bound  defendant. 

Great  Western  Teleg.  Co.  v.  Gray,  122  111. 
630;  Band,  McN.  db  Co.  v.  Mutual  F.  Ins.  Co. 
58  111.  App.  528;  111.  Rev.  Stat.  1887,  pp.  848 
etseq. 

And  being  binding  there,  it  is  here,  as  it 
must  here  receive  the  same  faith  and  credit 
that  are  given  it  in  Illinois. 

Bonested  v.  Todd,  9  Mich.  871,  80  Am.  Dec. 
90;  Dickinson  v.  Seaver,  44  Mich.  624;  U.  8. 
Rev.  Stat.  S  905;  MilU  v.  Duryee.  11  U.  8.  7 
Cranch,  481,  8  L.  ed.  411;  Hampton  v.  M*Con- 
ml,  76  U.  S.  3  Wheat.  284, 4  L.  ed.  878;  M'El- 
moyle  v.  Cohen,  38  U.  S.  13  Pet.  312.  10  L.  ed. 
177;  Christmas  v.  BusseU.  72  U.  8.  5  Wall.  290, 
18  L.  ed.  475;  Green  v.  Van  Buskirk,  74  U.  8. 
7  Wall.  189, 19  L.  ed.  109;  Uanley  v.  Donoghve, 
116  U.  S.  4,  29  L.  ed.  536:  Cole  v.  Cunning- 
ham, 183  U.  8.  111.  83  L.  ed.  541. 

The  proceedings  in  Illinois  were  taken  under 
an  act  entitled,  "An  Act  in  Regard  to  the 
Dissolution  of  Insurance  Companies,"  ap- 
proved February  17, 1874,  and  in  force  July  1, 
1874. 

III.  Rev.  Slat.  1887.  p.  848,  §§  103-111; 
Great  Western  Teleg.  Co.  v.  Gray,  supra. 

A  court  acquires  jurisdiction  to  appoint  a 
receiver  of  corporate  assets  by  service  of  proc- 
ess upon  the  corporation.  The  stockholder  is 
represented  in  his  interest,  as  such,  by  the 
presence  of  the  corporation. 

2  Morawetz,  Priv.  Corp.  g  822;  Ward  v.  Far- 
wdl,  97  III.  598;  Glenn  v.  Williams,  60  Md.  98; 
Sanger  v.  Upton,  91  U.  8.  56,  28  L.  ed.  220. 

Defendant's  promise  was  to  pay  as  the  direct- 
ors, from  time  to  time,  might  order.  The  di- 
rectors, who  were  defendant's  agents,  having 
neglected  to  make  order  for  payment,  a  court 
of  equity  in  their  place  might  make  the  order. 

Sanger  v.  Upton,  supra;  Hawkins  v.  Glenn, 
131  U.  8.  319,  33  L.  ed.  184;  Glenn  v.  Wil- 
liams, supra;  Hamilton  v.  Glenn,  85  Va.  901; 
Wardle  v.  Cummings,  86  Mich.  895;  Hamilton 


judg'ment  rendered  in  another  state  estabUabing 
the  propriety  and  necessity  of  making  an  assess- 
meot.  ' 

In  Hawkins  v.  Glenn.  181  U.  S.  810.  83  L.  ed.  184. 
It  held  that  the  fact  that  a  foreiini  stockholder 
was  not  a  party  to  the  cause  between  a  creditor 
and  tbe  corporation  in  which  an  asseeement  was 
made  does  not  prevent  him  from  beinar  bound  by 
the  call  which  is  made  by  the  court,  and  that  it  Is 
not  necessary  tbat  he  should  be  present  or  have 
any  service  of  process  or  notice  in  order  to  make  a 
valid  assessment. 

Tn  Glenn  v.  Springs,  2B  Fed.  Rep.  494,  it  was  held 
tbat  an  assessment  made  by  a  court  upon  stock- 
holders of  a  corporation  In  a  suit  against  it  by 
creditors  is  conclusive  even  upon  one  who  was  not 
personally  served  with  notice.  In  the  absence  of 
fraud,  on  the  questions  of  tbe  power  to  make  the 
eall.  tbe  informalities  in  the  incorporation,  tbe  ex- 
.a4  L.  K  A. 


istence  of  bona  fide  debts  against  the  company, 
and  the  defenses  of  laches  and  tbe  statute  of  limi- 
tations. 

''If  an  assessment  has  I5een  made  in  tbe  state  of 
Illinois,  either  by  the  board  of  directors  or  by  the 
court,  such  assessment  cannot  conclude  or  affect 
tbe  stockholders  in  this  state,  and  wbo  are  defend- 
ants in  this  case,  because  they  were  not  parties  to 
it  or  in  anywise  bound  by  it,"  said  the  court  in 
Holmes  v.  Sherwood.  16  Fed.  Rep.  725,  in  an  action 
brought  In  the  circuit  court  of  the  United  States 
in  Iowa.  But  this  was  said  in  a  case  in  which  it  did 
not  appear  tbat  any  assessment  had  been  made, 
and  it  was  said  in  upholding  tbe  right  of  Judgment 
creditors  of  a  corporation  to  sue  stockholders  in 
Iowa  without  any  previous  assessment  and  with- 
out making  all  the  stookholders  parties. 

In  an  action  in  the  circuit  court  of  the  United 
States  in  Indiana  to  recover  of  an  Indiana  stock- 
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Mut.  Ins.  Co.  V.  Parker,  11  Allen,  574;  Lycom- 
ing F.  Ins.  Co.  ▼.  Langley,  62  Md.  212. 

The  decree  of  the  lilinois  court  in  making 
the  assessment  in  question  was  binding  upon 
the  members  of  the  company  in  Illinois. 

Great  Western  Teleg.  Co.  v.  Gray,  122  111.  630. 

This  contract  was  made,  as  appears  by  iCs 
face,  in  Ulioois.  under  Illinois  law,  and  should 
therefore  be  decided  according  to  Illinois  law. 

Story,  Confl.  L.  §§  268,  266;  Bissell  v.  Lewis, 
4  Mich.  459;  CotUns  Iron  Co.  v.  Burkam,  10 
Mich.  289;  Holdridge  v.  Farmers*  <fe  M.  Bank, 
16  Mich.  70;  Mclntyre  v.  Michigan  State  Ins. 
Co.  52  Mich.  193. 

It  therefore  cannot  be  presumed  to  be  a 
Michigan  contract. 

American  Ins.  Co.  v.  Cutler,  36  Mich.  261; 
Band,  McN.  dt  Co.  v.  Mutual  F.  Ins.  Co.  58 
111.  App.  528. 

Members  of  a  mutual  company  are  liable  to 
be  assessed  for  unearned  premiums  as  a  part  of 
the  losses  and  expenses  of  the  company. 

Bs  Minnesota  Mut.  F.  Ins.  Co.  49  Minn.  291; 
Clark  V.  Manufacturers'  Mut.  F.  Ins.  Co.  130 
Ind.  882. 

The  item  of  |25,000  for  expenses  of  receiver- 
ship come  within  tbe  word  "expenses"  in  the 
premium  note  and  may  be  included  in  an 
assessment. 

WardU  v.  Townsend,  75  Mich.  385,  4  L.  R. 
A.   511;  2  May,   Ins.   §  559;  2  Biddle,   Ins. 


Gr&nt,  J.,  delivered  the  opinion  of  the 
court: 

After  a  full  argument  upon  the  rehearing  of 
this  cause,  we  are  satisfied  that  we  were  in 
error  in  reversing  the  judgment.  The  testi- 
mony was  not  returned,  and  the  case  is  before 
us  on  findings  of  fact  and  law,  to  which  no 
exceptions  were  taken.  The  sole  question, 
therefore,  is,  Do  the  facts  found  support  the 
judgment?  We  held,  in  Detroit  Manufao- 
turers*  Mut.  F.  Ins.  Co.  v.  MerriU,  101  Mich. 
893,  that  the  defendants,  under  such  a  note, 
were  not  liable  to  an  assessment  for  unearned 
or  return  premiums.  That  case  would,  of 
course,  control  this,  unless  the  decree  of  the 
Illinois  court  is  conclusive  upon  the  courts  of 
this  state.  The  Constitution  of  the  United 
States  declares  that  "  full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of  every 
other  state."     irticle  4.  §  1.     In  the  early  case 


of  MilU  V.  Duryee,  11  U.  S.  7  Crancb,  481.  8 
L.  ed.  411,  it  was  held  that  the  decrees)  and 
judgments  of  the  courts  of  one  state  were^con- 
clusive  in  the  courts  of  sister  states.  This  case 
has  since  been  uniformly  followed.  Where  a 
court  has  jurisdiction  of  the  cause  and  of  the 
parties,  its  judgment  is  conclusive  in  other 
courts,  and  the  only  remedy  is  by  direct  prei^ 
ceedingin  the  original  cause.  Haniey  y.-Boh- 
oghue,  116  U.  S.  4,  29  L.  ed.  536;  Cole  v.  Cnn- 
ningJiam,  138  U.  S.  Ill,  83  L.  ed.  541;  Bone- 
steel  V.  Todd,  9  Mich.  871.  80  Am.  Dec.  90.  It 
is  conceded  that  as  against  the  corporation  iv 
self,  and  the  directors  and  ofiScers  thereof,  the- 
rule  applies.  It  is,  however,  contended  that 
it  does  not  apply  to  a  stockholder  of  such  cor- 
poration who  is  not  made  a  direct  party  to  the 
original  suit.  That  is  the  question  in  this- 
case.  We  are  not  dealing  with  a  case  where  a 
stockholder  is  interposing  the  defense  of  pay- 
ment, or  any  other  defense  which  was  not 
passed  upon  in  the  original  suit  against  the 
corporation.  In  such  a  case  there  is  no  judg- 
ment or  decree  of  the  court  of  a  sister  state 
which  other  courts  must  recognize.  But  the 
very  point  now  urged  as  a  defense  was  in- 
volved and  determiaed  by  the  Illinois  court. 
This  was  an  Illinois  contract.  These  notes 
were  choses  in  action,  were  first  in  possession 
of  the  company  in  Illinois,  were  turned  over 
by  it  to  the  receiver,  and  were  under  the  direct 
control  of  the  Illinois  courts.  That  court  en- 
tered a  decree,  upon  evidence  placed  before  it, 
determining  the  amount  of  assets  and  debts, 
and  the  amount  of  the  assessment  necessary 
to  liquidate  its  liabilities.  If  every  stock- 
holder may  now  contest  this  decree,  the  dif- 
ficulty thus  thrown  in  the  way  of  an  orderly 
and  practical  settlement  of  the  affairs  of  tbe 
insolvent  corporation  is  apparent.  Different 
courts  might  adopt  different  rulings  upon  the 
amount  of  tbe  assessment.  We  think  tbe  bet- 
ter doctrine  is  that  each  stockholder  or  member 
of .  the  corporation  is  an  integral  part  thereof, 
and  is  represented  in  such  suit  through 
the  corporation  itself,  and  that  such  decree 
is  binding  and  conclusive  upon  him.  Two 
courts  have  so  held  in  re^rd  to  the  case 
now  under  consideration.  Rand,  McN.  <fe  Co. 
V.  Mutual  F.  Ins.  Co.  58  Dl.  App.  538; 
Parker  v.  Stoughton  MiU  Co.  91  Wis.  174.  In 
the  latter  case  two  points  were  raised:  First, 
that  the  receiver  in  Illinois  could  not  sue  in  the 
courts  of  Wisconsin,[and,  second,  that  the  a& 


bolder  tbe  amount  of  an  assessment  decreed  by  tbe 
district  court  of  the  United  States  In  IlliDois  against 
the  stockholders  of  a  bankrupt  iasurance  company 
is  enforced  in  Payson  v.'Wirbers,  5  Biss.  269.  But 
the  question  whether  or  not  the  assessment  was 
res  adjudicata  was  not  discussed,  and  various  de- 
fenses were  made  and  considered  at  length. 

In  respect  to  an  assessment  rendered  against 
stockholders  ordered  by  a  court  of  one  state  when 
suit  thereon  is  brought  in  a  Federal  court  sitting 
in  another  state,  an  objection  that  it  appears  to 
have  been  ex  parte  is  answered  by  saying  that  if 
the  assessment  were  to  have  tbe  force  of  a  Judg- 
ment against  the  defendant  there  would  be  great 
force  in  the  objection,  though  possibly  not  con- 
trolling force;  but  the  court  says:  **1  understand 
that  all  defenses  specially  applicable  to  tbls  defend- 
ant, such  as  that  he  was  not  a  stockholder,  etc., 
are  still  open  to  him,  and,  indeed,  perhaps  the 
84  L.  R.  A. 


whole  subiect  may  be  open.  Enough  is  alleged  In 
tbe  declaration  to  put  him  to  bis  defense.  De- 
mun-er  overruled.^'  Cuykendail  v.  Miles,  10  Fed. 
Rep.  342. 

An  order  by  the  bankrupt  court  under  U.  8. 
Rev.  Stat.  6  4972,  that  tbe  balance  unpaid  upon 
stock  of  an  insolvent  corporation  should  be  paid  to 
the  assignee,  can  be  made  without  tbe  presence  of 
tbe  stockholder.  Sanger  v.  Upton,  91  U.  S.  50,  23  L. 
ed.  220.  This  was  a  case  in  which  the  action  against 
tbe  stockholder  to  recover  the  amount  due  from 
him  was  brought  in  the  same  court,  but  the  de- 
cision seems  applicable  to  such  an  action  brought 
anywhere. 

A  decree  against  a  corporation  by  a  court  of  the 
state  in  which  it  is  domiciled  is  conclusive  against 
the  stockholders  wherever  they  reside,  so  far  as  it 
affects  the  condition  and  status  of  the  corporate 
property,  although  they  were  not  personally  made 
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sessment  wasioequitable  and  unjust  and  hence 
should  not  be  enforced.  The  distinction  be- 
tween the  rights  of  property  situated  in  other 
states,  and  those  of  choses  in  action,  is  there 
very  clearly  pointed  out.  Upon  the  first 
point  the  court  says:  ''There  is  no  question 
here  of  a  transfer  of  property  in  this  state. 
No  such  transfer  was  attempted.  The  prop- 
erty in  question  (that  is,  the  defendant's  note 
and  its  liability  to  pay  assessments)  was  in  Il- 
linois at  the  office  of  the  company.  They 
were  choses  in  action,  and  their  'situs  was  at 
the  residence  of  the  company.''  Upon  the  sec- 
ond point  the  court  says:  *'  If  a  judgment  is 
conclusive  in  the  state  where  rendered,  it  is 
conclusive  here.  The  decree  by  which  the 
assessment  in  question  was  made  was  un- 
doubtedly conclusive  on  the  members  or  policy 
holders  of  the  defunct  company,  unless  at- 
tacked in  a  direct  proceeding,  notwithstandini^ 
they  were  not  present  when  it  was  rendered! 
.  .  .  We  can  come  to  no  other  conclusion  than 
that  we  are  bound  under  the  constitutional  re- 
quirement of  '  full  faith  and  credit '  to  hold 
that  the  decree  making  the  assessment  in  ques- 
tion, being  conclusive  in  Illinois  upon  all  mem- 
bers and  policy  holders  unless  attacked  by  di- 
rect proceeding  is  conclusive  here  and  not  open 
to  collateral  attack." 

The  point  appears  to  be  expressly  decided 
in  Hawkins  v.  Glenn,  131  U.  S.  319,  33  L.  ed. 
184.  The  proceedings  in  that. case  were  sub- 
stantially the  same  as  in  this.  The  defense 
was  that  the  stockholder  was  not  a  party  to  the 
suit,  that  the  cause  of  action  was  barred  by 
the  statute  of  limitations,  that  he  was  not  re- 
sponsible on  150  shares,  and  that  interest 
should  not  have  been  allowed.  The  stock- 
holder was  sued  in  North  Carolina.  A  decree 
had  been  rendered  in  a  court  of  chancery  in 
Virginia  which  had  ascertained  the  extent  of 
the  liabilities  and  assets  of  the  corporation, 
and  decreed  the  assessment  required  to  pay 
its  liabilities.  The  court  held  the  decree  con- 
clusive, and,  in  deciding  it,  speaking  through 
Chief  Justice  Fuller,  says :  "  A  stockholder  is 
so  far  an  integral  part  of  the  corporation  that, 
in  view  of  the  law,  he  is  privy  to  the  proceed- 
ings touching  the  body  of  which  he  is  a  mem- 
bei:,"  citing  Sang&r  v.  Upton,  91  U.  8.  56,  23 
L.  ed.  220.  The  same  question  was  again  be- 
fore the  court  in  Glenn  v.  Liggett,  185  U.  8. 
533,  34  L.  ed.  262,  and  the  same  conclusion 
reached,   quoting    from   Hawkins  v.    Glenn. 


The  same  was  held  in  Lycoming  F.  Ins.  Co. 
V.  Langley,  62  Md.  211.  The  learned  counsel 
for  the  defendant  cite  Chandler  v.  Brown,  77 
111.  333,  and  Lamar  Ins.  Co.  v.  OtUick,  102 
111.  41."  These  cases  are  distinguished  from 
a  case  like  the  present  in  Great  Western  Teleg. 
Co.  V.  Gray,  122  111.  630.  The  two  former 
cases  were  based  upon  a  statute  which  pro- 
vided that  stockholders  should  be  made,  par- 
ties to  the  .suit.  III.  Rev.  Stat.  1889,  chap.  32, 
ijj?  1-40.  The  decreejof  the  Illinois  court  in  this 
case  was  based  upon  an  act  in  rejrard  to  the  dis- 
solution of  insurance  companies.  111.  liev. 
8tat.  1889,  chap.  73,  §§103-111.  This  does 
not  provide  for  any  service  upon  or  notice  to 
the  stockholders  or  members,  but  confers  the 
entire  jurisdiction  in  such  cases  upon  the  courts. 
Upon  the  question  of  notice  to  stockholders,  see 
Wardley.  Cummings,  86 Mich.  400.  Mr.  May, 
in  his  work  on  Insurance  (vol.  2,  g  557),  sa^s: 
"The  receiver  of  an  insolvent  corporation 
stands  upon  no  better  footing"  than  would  the 
directors  in  making  an  assessment,  and  cites 
Jackson  v.  Bobei-ts,  31  N.  Y.  304:  Einbree  v. 
Shideler,  36  Ind.  423. 

If  these  decisions  sustain  the  rule  contended 
for,  we  could  not  follow  them,  as  we  think 
they  are  opposed  to  the  clear  weight  of  au- 
thority. The  New  York  statute  ;s  clearly 
different  from  that  in  the  present  case.  It 
reads  as  follows:  "In  case  the  corporation,  in 
regard  to  which  a  receiver  has  been  or  shall 
hereafter  be  appointed,  is  or  shall  be  a  mutual 
insurance  companv,  such  receiver  shall  have 
full  power  under  the  authority  and  sanction  of 
the  court  appointing  him,  to  make  all  such  as- 
sessments on  the  premium  notes  belonging  to 
such  corporation,  as  may  be  necessary  to 
pay  the  debts  of  such  corporation,  as  by 
the  charter  thereof  the  directors  of  such  cor- 
poration have  authority  to  make;  and  the  no- 
tice of  such  assessment  may  be  given  in  the 
same  manner  as  is  provided  in  the  charter  of 
said  company  for  the  directors  of  said  com- 
pany to  give;  and  the  said  receiver  shall  have 
the  like  rights  and  remedies  upon  and  in  con- 
sequence of  the  nonpayment  of  such  assess- 
ments, as  are  given  to  the  corporation  or  the 
directors  thereof  by  the  charter  of  said  cor- 
poration." Laws  1852,  chap.  71.  It  thus  ap- 
pears that  the  power  of  the  receiver  was  ex- 
pressly limited  to  the  power  of  the  board  of  di- 
rectors,and  tothe7ri^iM  operandi  of  collecting 
the  assessments.     In  Embree  v.  Shideler,  it  ap- 


parties  to  the  prooeedinir  hy  service  of  process. 
Lehman  v.  Gleno,  87  Ala.  618. 

The  fact  that  Afaryland  stockholders  were  not 
parties  to  the  proceedings  in  ytrffinla  in  which  a 
decree  was  made  dlrectiner  an .  assessment  upon 
stockholders  of  the  Virgrinia  corporation  is  held, 
in  Glenn  v.  Williams,  00  Md.  98.  to  he  insufficient  to 
prevent  the  Yirginia  assessment  from  beingr  con- 
clusive against  them. 

So,  in  Howard  v.  Glenn,  85  Ga.  288,  It  is  held  that 
the  fact  that  a  stockholder  of  (a  corporation  is  a 
citizen  of  another  state,  and  is  not  served  with 
process  in  a  suit  against  the  company  at  his  doml- 
cil,  in  which  it  is  declared  insolvent,  and  a  trustee 
In  insolvency  appointed  and  an  assessment  and 
call  upon  the  stockholders  made,  does  not  prevent 
the  decree  from  being  binding  upon  him  when  an 
action  is  brought  against  him  for  the  assessment 
in  another  state. 
34  L.  R.  A. 


Maryland  stockholders  who  had  been  sued  at 
their  residence  for  assessments  on  stock  of  an  in* 
solvent  Virginia  court,  appeared  in  that  court  in 
the  case  of  Hamilton  v.  Glenn,  85  Va.  901.  and  asked 
that  the  cause  might  be  reheard  on  the  ground 
that  the  suit  against  the  insolvent  corporation  was 
in  effect  against  the  stockholders,  and  that  they 
were  not  represented  in  the  suit  by  the  company 
nor  by  trustees  to  whom  its  property  had  been  as- 
signed, but  their  petition  was  denied. 

Another  action  to  enforce  an  assessment  decreed 
by  the  Yirginia  court  was  sustained  in  McKim  v. 
Glenn,  66  Md.  479. 

Long  delay  in  making  a  call  on  stockholders  is 
held,  in  Glenn  v.  Liggett.  185  U.  S.  588,  84  L.  ed.  fSOZ, 
to  constitute  no  defense  to  a  stockholder  in  an- 
other state  when  sued  in  a  Federal  court,  and  the- 
statute  of  limitations  is  held  to  constitute  no  defense 
until  the  full  period  of  the  statute  has  run  attev- 
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pearM.  npoD  the  iturre  of  the  complafnt,  that ' 
neiiiter  *he  rtcttver,  nor  the  coart  to  wbir-b  be 
bail  reported  bn  action,  bad  examined  and  de- 
rermioed   udod    tbe  Taltditj    of    the    claim* 
airaiD^t  tbe  fXjimwDj,     Tbis  was  expratfllj  le- 
<iuired  by  the  cbarter  of  tbeompaoy.     It' was 
f  berefore  said  that  "tbe  asse^meDt  in  tbe  act 
of  the  receiver,  and  io  and  with  bim  is  tiie  ao-  • 
tbority  u>  act  in  tbe  premisies."    Tbe  decree  in  , 
tbe  present  case  was  enoneous  only  in  that  it  > 
included    v)me    items    which,  under   DfirrAt . 
MauHfarturenf  Mnt.    V.  Inn.  (Jo.   ▼.  MemU.  j 
Tbifl  coart  wooM  bare  ezcloded.    Judgments  I 
and  decreen  cannot  be  attacked  coUaterally  be- 
caase  they  include  items  which  courts,  other 
than  those  by  whom  ihej  were  rendered,  might 
hold  to  be  illegal.     See  Sforawetz,  Prfy.  C<>rp. 
#822, 

The  judgment  mti$l  be  affirmed. 

Montcoflierjr  sod  Hooker*  JJ.,  con- 
curred wTtb  Grant,  J. 

MeOrath,  Cb.  J.,  dissenting: 

After  reargument  of  this  cause,  I  see  no 
good  reason  iox  a  change  of  opinion  npon  tbe 
main  issue  involved.  The  case  presents  two 
questions:  First,  whether  the  decree  of  the 
court  is  renindieaia  as  to  tbe  amount  of  tbe  as- 
w.'SHment  directed;  and.  second,  whether  we  are 
bound,  under  tbe  constitutional  requirement 
of  "full  fftith  and  credit/'  to  regard  that  de- 
cree as  conclusive. 

1 .  There  are  a  number  of  authorities  which 
hold  tbflt,  in  a  proceeding  against  a  stock 
holder,  under  a  statute  which  makes  him  lia- 
ble to  creditors,  and  based  upon  a  judgment 
agHinst  tbe  corporation,  such  judgmeot  is 
prima  facie  evidence  of  the  indebtedness  of  tbe 
corporation.  Grand  Rapids  Sav.  Banian  Ap- 
peal, 52  Mich.  557;  HoagUind  v.  Bell,  36  Barb. 
57;  Ha9tingn  v.  Dre^o,  76  N.  Y.  9;  Schaefftr  v. 
Mitmouri  Home  Inn.  Co.  46  Mo.  248.  Other  au- 
thorities hold  that  the  Judgment  is  conclusive, 
and  cannot  be  attacked,  except  for  fraud. 
<'ortie  Bro$.  v.  Sanford,  14  Iowa,  286;  Orund  v. 
Turker,  5  Kan.  70;  CoaJfield  Co.  v.  Peek,  98  Dl. 
189;  Conklin  v.  Furman,  8  Abb.  Pr.  N.  8. 
161 :  MiUiken  v.  Whitehmiee,  49  Me.  527;  Henry 
V.  Vemiillion  <fe  A.  R.  Co.  17  Ohio.  187;  Wilnon 
v.  Pittnburgh  A  Y.  Coal  Co.  48  Pa.  424;  Mer- 
rhanW  Bank  v.  Chandler,  19  Wis.  487;  Mnrnh 
V.  Bvrroughs,  1  Woods,  468;  StepJiens  v.  Fox, 
88  N.  Y.  818     There  is  still  another  class  of 


ca^es  which  ho1d«  that  a  stockholder,  in  the 
absence  of  a  statute  requiring  it,  is  nofa  nee 
essary  party  to  proceedings  to  wind  op  the  af- 
fairs of  the  corpoffation,  determiDe  its  insol- 
veocy,  and  appoint  a  receiver:  that  a  decree  of 
court  determining  soch  matters,  deriariog  tbe 
necestcity  for  an  ssseamient  upon  stockbolders 
or  for  the  coIlectk>o  of  unpakl  sobscripcions  to 
the  capiial  stock,  and  directing  the  collectioii 
thereof,  is  not  open  to  attack  in  a  soit 
broogbt  to  enforce  the  collection  of  the  assets 
of  the  corporation,  the  unpaid  sobscriptioiis  to 
the  capital  stock,  or  assessments  so  ordered. 
GUnn  V.  Waiinmt,  60  Md.  93;  Lpeoming  Iiu. 
(>>.  V.  Langltg,  62  Md.  196;  Sanger  y.  CpUm, 
91  U.  S.  56.  23  L.  ed.  230;  Glenn  v.  SpHngn, 
26  Fed.  Rep.  4M;  Hatekinn  v.  Glenn,  131  U. 
S.  319,  33  L.  ed.  184;  Lehman  v.  Glenn,  87 
Ala.  618;  GiUhrUt  v.  West  Virginia  Oa  db  Oil 
Land  Co.  21  W.  Va.  115,  45  Am.  Rep.  555. 
Tbe  cases,  with  many  others,  recognize  the 
rule,  hot  some  of  them  carry  tbe  role  to  ao  ex- 
tent which  is  not  warranted  by  the  principle 
which  underlies  the  role,  and  others  use  lan- 
guage which  is  inapplicable  to  the  facts  of  the 
particular  case  before  the  coart.  A  judgment 
against  a  corporation  is  decisive,  as  against  a 
stockholder  of  that  corporation,  because  the 
proceeding  in  which  it  was  obtained  was  one 
between  the  contracting  parties,— the  parties 
who  bad  the  legal  right  to  determine  that  ques- 
tion. 

The  only  question,  then,  open,  is  the  amoont 
due  from  tbe  stockholder  to  the  corporation, 
or,  if  he  is  liable  by  reason  of  a  statute,  the  ex- 
tent of  his  liability  under  the  statute.  If  he  is 
exempted  from  certain  classes  of  claims  against 
the  corporation,  such  exemption  may  be  shown. 
If  the  statute  imposes  a  liability  as  for  labor 
claims,  the  character  of  tbe  claim  must  be  es- 
tablished. In  Wileon  v.  Pittsburgh  dt  Y.  Coal 
Co.  supra,  tbe  stockholders  were  made  person- 
ally liable  for  all  debts  except  loans,  and  the 
court  held  that  the  defendant  might  show 
either  that  lie  was  not  a  stockholder,  or  that 
the  debt  was  a  loan.  In  other  words  the  Judg- 
ment is  conclusive  as  to  the  amount  due  from 
tbe  corporation  to  the  creditor,  but  is  only  con- 
clusive as  to  the  stockholder  when  his  liability 
is  established. 

As  is  said  in  Union  Bank  v.  Wando  Min.  d 
Mfg.  Co.  17  8.  C.  389,  859:  "There  can  be  no 
doubt  of  the  rights  of  tbe  stockholders  in  this 
action  to  set  up  any  available  defense  that  goes 


the  maklnir  of  a  call  nr  demand,  altbou^rb  by  the 
laws  of  the  state  in  which  the  stockholder  is  sued  the 
Insolvency  of  a  corporation  would  set  the  statute 
runnlnir  without  any  call  or  demand.  To  the  same 
effect  are  Hawkins  v.  01enn,.181  U.  8.  819,  88  L.  ed. 
1H4:  Glenn  v.  Marbury,  45  U.  8.  48P,  86  L.  ed.  7W. 

The  plea  of  the  statute  of  limitations,  set  up  by  a 
su>ckholder  Id  a  f  oreicrn  corporation,  against  whom 
action  was  brought  on  an  assessment  made  under 
a  decree  In  another  state,  was  also  Ineffectual  In 
the  Georgia  case  of  Glenn  v.  Howard,  81  Ga.  888, 
on  the  ground  that  the  statute  did  not  begin  to  run 
until  tbe  call  was  made. 

A  defense  of  the  statute  of  limitations  raised  by 
stockholders  in  a  foreign  corporation  when  sued  to 
rocover  asmessments  made  by  decree  In  another 
HtHtealso  failed  on  the  ground  that  the  statute  did 
not  begin  to  run  until  the  call  was  made,  in  Glenn 
V.  Williams,  60 Md.  96. 
J)4  L.  K.  A. 


Suit  by  the  trustee  of  a  foreign  corporation  to 
recover  an  aasessment  from  a  stockholder  was  also 
contested  in  the  Alabama  case  of  Glenn  v.  Semple, 
80  Ala.  169,  60  Am.  Rep.  92.  solely  on  the  ground 
that  the  liability  was  barred  by  tbe  statute  of 
limitations,  and  this  turned  on  the  question 
whether  the  statute  began  to  run  before  the  call 
or  assessment  was  made,  and  it  was  held  that  it  did 
not. 

Tn  suit  against  a  stockholder  of  a  Virginia  corpo- 
ration to  recover  an  assessment  made  by  a  Vir- 
ginia court,  where  he  contended  that  there  had 
been  no  recognition  of  his  liability  as  a  sulsoriber 
from  tbe  time  when  bis  subscription  was  made  up 
to  the  time  of  suit,  which  was  more  than  twenty 
years,  and  that  the  claim  was  barred  on  the  ground 
that  the  law  would  presume  that  the  call  fOr  as- 
sessments had  long  since  been  made  and  satisfied, 
the  Alabama  court  held  that  the  Virgbila  decree 
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to  the  question  of  their  liability  upon  the  note 
upon  wbicb  judflmaent  bas  been  obtained  against 
the  company.  The  defendants  in  this  action 
were  not,  as  individuals,  parties  to  the  action 
in  which  judgment  was  recovered.  That  suit 
was  against  the  corporation,  which,  in  law,  is 
a  distinct  person  from  the  Individual  members 
which  compose  it.  The  ground  of  the  liabil- 
ity of  the  company  may  not  prevail  against  the 
stockholders.  For  it  is  only  when  a  judgment 
is  obtained  against  the  company  upon  debts  of 
a  certain  description,  and  upon  which  suits 
have  been  brought  within  a  specified  time,  that 
the  stockholders  are  liable.  In  this  action  it  is, 
therefore,  necessary  to  establish  that  the  condi- 
tions of  the  liability  of  the  stockholders  exist. 
To  do  this  necessarily  involves  an  inquiry  in 
this  action  into  the  grounds  of  the  stockhold- 
ers'liability.  Of  course,  then,  it  is  competent 
for  these  defendants  to  interpose  any  defense 
that  goes  to  the  question  of  their  liability  upon 
the  notes  upon  which  the  judgments  were  ob- 
tained." 

In  Ma/nh  v.  Burroughs,  supra,  it  was  con- 
tended that  the  unpaid  subscriptions  of  capital 
stock  were  not  assets  for  the  payment  of  debts, 
either  legal  or  equitable;  that  they  existed 
merely  as  possibilities;  that  they  were  not  a 
debt  due.  having  never  been  called  in;  that  no 
one  could  call  them  in  but  the  directors:  and 
in  them  it  was  a  mere  discretionary  power, 
which  could  not  be  exercised  either  by  the  as- 
signee, the  receiver,  or  the  court  itself,  and 
could  not  be  assigned;  that  said  unpaid  sub- 
scriptions were  no  part  of  the  capital  stock  of 
the  bank;  and  that  the  real  capital  stock  was 
what  had  been  called  in.  The  court  held, 
however,  that  the  amount  subscribed,  and  not 
the  sums  actually  paid  in.  was  the  capital  stock; 
that  the  authority  to  make  calls  was  not  a  mere 
power  vested  in  the  bank,  to  be  exercised  or 
not,  in  its  discretion,  but  that  it  was  a  right; 
that  the  mode  of  calling  it  in  prescribed  by  the 
charter  was  a  mere  form  of  remedy  given  to 
the  bank  to  enforce  the  subscription,  and  that 
unpaid  subscriptions  were  corporate  property, 
constituting  a  trust  fund  which  could  be 
reached  by  creditors. 

In  Sanger  v.  Upton^  supra,  it  was  held  that 
the  order  of  the  twmkruptcy  court  as  to  the 
right  of  the  assignee  to  bring  suit  was  con- 
clusive. The  court  refers  to  the  applica- 
tion of  the  rule  to  an  order  made  by  the 
comptroller  of  the  currency,  citing  Kennedy  v. 


Gibson,  75  U.  8.  8  Wall.  506,  19  L.  ed.  478, 
wherein  the  court  says:  "It  is  for  the  comp- 
troller to  decide  when  it  is  necessary  to  institute 
proceedings  against  the  stockholders  to  enforce 
their  personal  liability,  and  whether  the  whole 
or  a  |Mirt,  and  if  only  a  part  how  much,  shall  be 
collected.  These  questions  are  referred  to  his 
judgment  and  discretion,  and  his  determina- 
tion is  conclusive.  The  stockholders  cannot 
controvert  it.  It  is  not  to  be  questioned  in  the 
litigation  that  may  ensue.  He  may  make  it  at 
such  time  as  he  may  deem  proper,  and  upon 
such  data  as  shall  be  satisfactory  to  him."  The 
court  then  says:  '*It  was  competent  for  the 
court  to  order  payment  of  the  stock,  as  the  di- 
rectors, under  the  instructions  of  a  majority  of 
the  stockholders,  might,  before  the  decree  in 
bankruptcy,  have  done.  The  former  is  as  ef- 
fectual as  the  latter  would  have  been."  Other 
questions  affecting  the  liabili^  of  the  stock- 
holders were  raised  and  the  court  determined 
them. 

In  HaU  V.  United  States  Ins,  Co.  6  Gill,  484, 
the  question  arose  upon  the  admissibilitv  in 
evidence  of  the  equity  proceeding  in  which  the 
order  directing  the  call  had  been  made,  and  the 
court  held  that  the  order  for  the  institution  of 
the  suit  was  conclusive. 

In  Glenn  v.  Williams,  supra,  it  was  held  that 
the  chancery  court  of  Richmond  had  power 
and  jurisdiction  to  make  assessments  upon  the 
unpaid  subscriptions  to  the  capital  stock  to 
raise  funds  with  which  to  pav  its  debts,  and 
that  the  decree  of  the  court  determining  and 
making  an  assessment  upon  the  capital  stock 
for  such  purpose  was  binding  and  effective 
upon  stockholders  not  parties  to  that  cause. 

In  Parker  v.  SUmghton  MiU  Co.  91  Wis.  174, 
a  demurrer  was  interposed  to  the  complaint,  on 
the  ground  of  want  of  capacity  in  the  plaintiff 
to  sue.  The  court  below  sustained  the  de- 
murrer, and  the  supreme  court  reversed  that 
holding.  There  is  no  doubt  of  the  correctness 
of  that  decision.  That  question  is  res  judi- 
cata. 

In  Hawkins  v.  Glenn,  supra,  Mr.  Chief  Jus- 
tice Fuller  thus  states  the  issues  involved: 
Counsel  for  plaintiff  in  error  contend  that  the 
decree  of  the  Richmond  chancery  court  mak- 
ing the  call  and  assessment  was  void  as  against 
him,  because  he  was  not  a  party  to  the  suit; 
that  the  cause  of  action  was  barred  by  the  stat- 
ute of  limitations:  that  he  was  not  responsible 
upon  150  shares  of  the  stock;  and  that  interest 


making  the  assessinent  was  binding  prima  faoie  on 
all  wbose  names  appeared  upon .  the  company^s 
books  as  members  and  stockholders,  and  neces- 
sarily adjudged  that  tbe  assessment  was  not  then 
barred  by  prescription  or  laches.  Semple  v.  Glenn, 
91  Ala.  246. 

So,  in  Lehman  v.  Olenn,  87  Ala.  618,  the  assess- 
ment In  Virginia  is  conclusive  as  to  the  effect  of  tbe 
statute  of  limitations  on  the  claims  of  creditors  up 
to  the  time  it  is  rendered  and  as  to  the  authority  of 
the  court  to  make  a  call  or  assessment  and  the  right 
of  the  ti^istee  to  bring  suit  thereon. 

A  horizontal  assessment  on  all  shareholders  alike 
except  those  who  have  paid  in  full,  made  by  a 
court  of  equity  in  another  state  which  had  ap- 
pointed a  receiver  of  a  corporation,  was  refused 
enforcement  in  Great  Western  Teleg.  Co.  v.  Bum- 
ham,  79  Wis.  47,  and  Bowen  v.  Kuebn,  Id.  58,  where 
the  complaints  to  recover  such  assessment  showed 
.34  L.  R.  A. 


that  some  of  the  stockholders  assesBed  had  paid  as 
much  as  40  per  cent  on  their  shares,  while  others 
had  not  paid  more  than  2  per  cent.  Tbe  court  held 
that  any  call  or  assessment  must  be  uniform  and 
In  ratable  amounts,  and  that  any  call  or  assessment 
which  requires  some  of  the  stiarebolders  to  pay  a 
higher  rate  than  other  shareholders  is  unjust  and 
should  not  be  enforced.  To  the  contention  that 
full  faith  and  credit  must  be  given  to  tbe  proceed- 
ings of  the  court  of  another  state,  and  that  it  could 
not  be  presumed  thatsuoh  court  would  makean  un- 
fair and  unequal  assessment,  it  is  answered  that  the 
allegations  of  the  complaint  must  be  taken  as  they 
stand  with  their  obvious  sense  and  meaning,  and 
that  from  them  it  fairly  appears  that  an  unequal 
and  unjust  assessment  was  made.  The  court  says: 
^^Nor  can  the  fact  that  the  call  or  assessment  was 
made  by  the  court  in  the  suit  before  it  change  our 
conclusions  as  to  its  inequality  and  unfairness.    A 


700 


MxmieAs  Scfhkme  Corvr. 


I>w:. 


cbouJd  DoC  bATe  bees  nUomed  from  the  date  of 
tbe  cmll,  hot  only  frum  tbe  time  of  tbe  filing  of 
the  oompUint.  Wbtle  tbe  lesrned  cbief  justice 
docn  say.  as  to  tbe  determinatioo  of  tbe  Ricb- 
moDd  cbaocery  court,  tbat  tbe  court  maj  bave 
erred  m  its  coDclosioDs,  but  its  decree  cannot 
be  attacked  coHaterallj.  tbe  court  does  not  rest 
lU  decision  opoo  tbe  adjudication  referred  to, 
but  proceeds  to  disease  tbe  question  at  lengtb, 
boldiog  tbat,  as  between  creditor  and  stock- 
bolder,  tbe  latter  could  not  protect  ibemselres 
from  paying  wbat  tbey  owe  by  setting  up  tbe 
default  of  tbetr  own  agents. 

It  must  be  borne  in  mind  tbat  tbat  case  was 
one  for  an  on  paid  subscription  to  stock.  It 
was  a  sum  wbicb  was  a  part  of  tbe  capital 
struck  of  tbe  company,— a  trust  fund,  beld  for 
tbe  benefit  of  creditors,  and  tbe  obligation  to 
pay  wbicb  could  not  be  discharged,  as  against 
creditors,  by  tbe  corporation  itself.  Tbe  con- 
tract to  pay  tbe  sum  sought  to  be  recovered  was 
one  arising  under  tbe  charter  at  the  outset.  It 
could  not  be  affected  as  to  creditors,  by  the  acts 
or  laches  of  tbe  corporation.  In  tbe  present 
case  tbe  limit  of  tbe  liability  of  tbe  defendant 
member  is  not  only  expressed  in  tbe  note  upon 
which  suit  is  brought,  but  in  tbe  charter  of  tbe 
corporation  as  well.  No  act  of  tbe  corpora- 
tion could  extend  that  liability.  Defendant 
pleads  no  release  from  bis  undertaking,  nor 
does  he  seek  to  escape  by  reason  of  the  laches 
of  the  corporation  in  their  failure  to  enfore  tbe 
contract,  nor  have  creditors  any  demands  upon 
defendant  except  such  as  arise  from  his  under- 
taking. The  receiver,  on  behalf  of  the  creditors, 
is  simply  subrogated  to  the  claim  of  the  corpo- 
ration against  defendant.  No  assessment  made 
by  the  corporation  in  excess  of  bis  liability 
would  have  been  binding  upon  him.  This  is 
a  proceeding  against  the  stockholder  as  an  ad- 
versary party.  He  has  tbe  same  right  to  insist 
that  tbe  class  of  debts  for  which  he  has  been 
assessed  arc  not  such  as  he  contracted  to  pay 
as  a  stockholder  would  have,  under  our  own 
statute,  in  respect  to  labor  claims,  if  sued  upon 
a  judgment  against  the  corporation. 

2.  In  view  of  tbe  conclusion  reached,  it  is 
unnecessary  to  discuss  the  question  as  to 
whether  the  finding  of  facts  supports  plain- 
tiff's contention  that  the  note  in  question  is 
an  Illinois  contract.     No  attempt  was  made 


'  to  show  tbat  the  charter  and  bj-Iaws  of  tbe 
plaintiff  corporation  enlarged  the  defendant's 
Ha  bill  ry.     The  adjodicatioo  which,   it  is   in- 
sisted, is  binding  upon  os.  was  not  one  involT- 
ing  the  validity  of  a  contract,  or  the  validity 
or  construction  of  a  local  charter,  statute,  or 
Constitntion;  nor  was  it  a  question  of  con- 
struction, depending  upon   the  intent  of  tbe 
.  parties,  as  affected,  at  the  iDception  of  the  con- 
'  tract,  by  any  fixed  local  rules  of  law;  nor  did 
'  it  involve  a  rule  of  property.     The  Federal 
:  judiciary  act  provides  that  the  laws  of  the 
several  states,  except  in  given  cases,  shaD  be 
[  regarded  as  rules  of  decisions  in  trials  at  com- 
'  mon  law  in  the  courts  of  the  United  States; 
I  yet,  at  an  early  day,  the  Bopreme  Court  of  tbe 
I  United  States  held  that  this  provision  did  not 
;  apply  to  tbe  decisions  of  the  state  courts  in  the 
'  construction  of  ordinary  contracts  or  on  ques- 
{ tions  of  general  commercial  law.    Sir  iff  v. 
I  7V*?/i,  41  U.  8. 16  Pet.  1, 10  L.  ed.  8«5.     And  it 
has  been  held  that  the  Federal  courts  were  not 
bound  by  decisions  of  the  state  courts  constru- 
ing and  determining  tbe  legal  effect  of  insur- 
ance contracts  (Carpenter  v.  Pratidenee  Tfo^A- 
ington  Iru.  Co.  41  U.  S.  16  Pet.  4»5,  10  L.  ed. 
1044);  nor  by  decisions  of  state  courts  as  to 
rights  of  the'  parties  to  negotiable  paper,  such 
rights  depending  on  the  law  of  negotiable 
paper  (Gates  v.  Fir^  Xat.  Bank,  100  U.  S.  28», 
25  L.  ed.  580;   Brooklyn  City  <Jt  N,  R.  Co.  v. 
National  Bank,  102   U.  8.  14,  26  L.  ed.  61); 
nor  by  a  decision  on  the  construction  of  a  con- 
tract of  carriage  {Michigan  C.  R.  Co.  v.  My  rick 
C'Myrick  v.  Michigan  C.  R.Co/%  107  U.  S.  102, 
27  L.  ed.  325):  nor  by  a  decision  construing  a 
deed  by  tbe  rules  of  tbe  common  law  {Fox- 
erofl  V.  MalUtt,  45  U.  8.  4  How.  358. 11  L.  ed. 
1008).     See  also,  as  to  the  application  of  this- 
doctrine,  cases  cited  in  23  Am.  &  £ng.  £nc. 
Law,  pp.  40,  41. 

The  question  here  presented  is  whether  the 
determination  of  the  Illinois  court,  made  after 
tbe  insolvency  of  the  corporation,  as  to  the 
legal  effect  of  defendant's  promise,  is  conclu- 
sive upon  the  defendant,  and  binding  upon  us. 
I  think  not.  There  was  no  law  of  place  that 
attached  to  and  formed  a  part  of  tbe  contract 
at  its  inception.  Tbe  judgment  should  have 
been  for  defendant,  with  costs  of  both  courts.. 
Lon^f  J.,  concurred  with  McGrath.  Ch.  J.. 


court  by  its  decree  cannot  make  that  which  is 
essentially  wroogr  and  unjust  rifrbt  and  Just/^ 

But  substantially  overruJlng  this  case,  a  decree  of 
a  court  in  another  state  levyinar  an  assessment  of 
a  certain  per  cent  upon  all  the  premium  notes  and 
membership  liabilities  of  all  the  members  of  a 
mutual  insurance  company  was  beld.  in  Parker  v. 
Stouflrhton  Mill  Co.  91  Wis.  174.  to  be  conclusive  and 
not  open  to  collHteral  attack,  since  it  is  protected 
by  tbe  constitutional  requirement  of  full  faith  and 
credit.  The  asaeesment  in  this  case  was  attacked 
on  the  ffround  that  it  was  inequitable  and  unjuet. 
and  was  in  fact  a  horizon  tal  aasessmen  t.  Tbe  court 
Bays  tbat  whatever  was  said  in  Great  Western 
Teleff.  Co.  v.  Burnbam,  8upra.  incon9i8teDt  with 
this  conclusion,  will  not  be  followed. 

An  order  made  by  an  Enf^lisb  court  under  the 
EnffHsh  companies  acts  1882  was  held  not  to  be  con- 
clusive in  Canada  under  a  statute  then  in  force. 
Barned*s  Banking  Co.  v.  Keynolds,  36  U.  C.  Q.  B. 
2fi6.  In  this  case  it  was  held  that  defendant  mifrht 
set  up  any  defense  which  he  could  set  up  in  the 
original  proceedings.  After  an  amendment  to  the 
84  L.  R.  A. 


declaration  in  this  case  it  appears  again  in  40  U.  C^ 
Q.  B.  4%.  and  3  Ont.  A  pp.  Rep.  871.  and  was  passed 
upon  by  the  supreme  court  February  3. 1880,  in  a 
decision  which  does  not  seem  to  l>e  reported.  But 
these  later  appearances  of  the  case  involve  tbe 
sufficiency  of  the  declaration,  which  is  finally  held 
bad  without  passing  directly  upon  the  conclusive* 
ness  of  the  order  of  the  English  court. 

In  Pabkxb  v.  Lamb,  assessments  by  a  receiver 
under  direction  of  a  court  of  another  state  for  a 
percentage  of  the  premium  notes  held  by  a  mutual 
fire  insurance  company  was  expressly  held  not  to 
constitute  an  adjudication  against  the  defendant  in 
that  case  who  was  not  a  party  to  the  proceedings 
in  the  other  state,  and  whose  policy  had  \^vl  sur- 
rendered and  bis  notes  delivered  up  to  him  before 
the  insurance  company  became  bankrupt.  But 
the  conclusiveness  of  the  assessment  in  this  case 
was  considered  with  reference  to  a  defense  that  the 
defendant  had  ceased  to  l)e  a  stockholder,  and  not 
with  reference  to  the  validity  of  the  claims  against 
tbe  corporation  and  tbe  propriety  and  neoessity  of 
making  an  assessment  to  that  amount.    Tbe  case 
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Willard  E.  WARNER.  Receiver  of  the  Min- 
neapolis  Mutual  Fire  Insurance  Company, 
Fljf.  in  Err., 

V. 

DELBRIDGE  &  CAMERON  COMPANY. 


(. 


.Mich.. 


.) 


1.  One  who  beeomes  a  member  of  a 
foreiin^  corporation  subjects  btmself  to 
such  laws  of  the  irovemment  of  its  sUua  as  affect 
Its  powers  and  obligations. 

-2.  AnasaeMmentwhlchwiUbebindlnir 
on  nonresident  poliejr  holders  may  be 
made  under  the  Minnesota  statutes  upon  the  pre- 
mium notes  of  the  holders  of  mutual  policies  in 
an  Insurance  company  organized  in  that  state  to 
repay  unearned  premiums  on  cash  policies  issued 
by  the  company. 

^  The  su^f^stion  that  a  foreiirn  inenr- 
ance  company  had  no  authority  to  do  busi- 
ness in  the  state  comes  too  late  on  appeal  to  pre- 
vent the  enforcement  of  an  assessment  upon 
premium  notes. 

(July  81, 1800.) 

ERROR  to  the  Circuit  Court  of  Wayne 
County  to  review  a  judgment  in  favor  of 
•defendant  in  an  action  brought  to  compel  de- 
fendant to  pay  an  assessment  upon  its  premium 
note  which  had  been  given  for  insurance. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  E.  Warner,  for  plaintiff  in  error: 

It  was  even  proper  for  the  receiver  to  in- 
•clude  a  liberal  sum  for  contingencies  and  an 
.assessment  on  members  might  include  the  ex- 
penses of  receivership  and  an  amount  to  cover 
ahrinkages  and  uncollectible  assessments. 

Ionia,  E.  <t  B.  Farmers'  Mut.  F.  Ijis,  Co.  y. 
Davis,  100  Mich.  606;  Peaple^s  Equitable  Mut. 
F.  Ins.  Co.  V.  Babbitt,  7  Allen,  285;  Bangs  v. 
Gray,  12  N.  Y.  477;  PeopUfs  Mut.  Equitable 
F,  Ins.  Co.  Petitioners,  9  Allen,  819;  Wardlev. 
Townsend,  75  Mich.  885.  4  L.  R.  A.  511;  Sea- 
7nans  v.  Miller  Miit.  Ins.  Co.  90  Wis.  490; 
Davis  V.  Shearer,  Id.  250. 

If  we  exclude  all  liability  for  unearned  pre- 
miums, it  appears  that  the  receiver  could 
not  realize  at  best  an  amount  exceeding  about 
$80,000  to  pay  fire  losses  and  expenses  of  the 
company  amounting  to  $40,386.52. 

In  Re  MinneapdM  Mut.  F.  Ins.  Co.  49  Minn. 


291,  the  court  considered  the  liability  of  pre- 
mium note  makers  for  unearned  premiums  In 
cash  policies  so  called,  and  after  a  considera- 
tion of  the  several  statutes  of  Minnesota  appli- 
cable to  the  corporation  the  court  upholds  the 
assessment. 

The  rights  of  the  parties  in  the  present  case 
must  be  adjudicated  according  to  the  require- 
ments of  the  statutes  and  jurisprudence  of  the 
state  of  Minnesota  which  state  created  a  cor- 
poration and  in  reference  to  whose  laws  the 
contracts  of  the  members  were  made. 

Glenn  ▼.  Liggett,  135  U.  S.  583,  84  L.  ed. 
264;  Hawkins  v.  Qlenn,  181  U.  8.  319,  88  L. 
ed.  184;  Canada  Soutftern  R.  Go.  v,  Gebhard, 
109  U.  S.  527.  27  L.  ed.  1020;  Life  Asao.  of 
America  v.  Bundle  {''Relfe  v.  Rundl^'),  108 U. 
S.  222,  26  L.  ed.  837;  Mutual  F.  Ins.  Co.  ▼. 
Phcenix  Furniture  Co.  (Mich.)  ante,  694, 
holds  that  the  maker  of  a  premium  note  given 
to  a  mutual  fire  insurance  company  operating 
in  the  state  of  Illinois  will  be  bound  by  a  de- 
cree entered  in  a  proceeding  had  before  the 
courts  of  that  state  fixing  the  amount  of  an  as- 
sessment to  be  paid  to  the  receiver  of  such  cor- 
poration. 

A  receiver  or  other  trustee  appointed  in  an- 
other state  will  be  permitted  on  the  principle 
of  comity  to  bring  an  action  in  the  domestic 
forum  for  the  purpose  of  collecting  the  assets 
of  the  insolvent  for  distribution  in  accordance 
with  the  laws  of  the  jurisdiction  within  which 
the  receiver  has  been  appointed,  when  so  to  do 
will  not  contravene  the  rights  of  the  citizens 
of  the  state  in  which  the  action  is  brought. 

Baldwin  v.  Hosmer,  101  Mich.  119,  25  L.  R. 
A.  789;  High,  Receivers,  2d  ed.  §  211;  Mem- 
lave  Y.  Burger,  88  Ind.  211 ;  Hayes  v.  Brotzman. 
46  Md.  519;  Frank  v.  Morrison,  58  Md.  428; 
Terry  v.  Bamberger,  44  Conn.  558;  Cooke  v. 
Orange,  48  Conn.  401. 

Authority  was  expressly  conferred  upon  the 
receiver  by  the  order  appointing  him  to  bring 
suit  in  his  representative  capacity,  and  this  is 
sufiScient. 

High,  Receivers,  §  201;  Coope  v.  Bowles, 
42  Barb.  87. 

Great  Western  Teleg.  Co.  v.  Purdy,  162  U.  8. 
329,  40  L.  ed.  986,  does  not  repudiate  the  doc- 
trine of  MutucU  F.  Ins.  Co.  v.  Phcenix  Furni- 
ture Co.  supra. 

Mr.  E,  E.  Kane  for  defendant  in  error. 


does  not  intimate  that  as  to  mattersjof  this  sort  the 
decree  would  not  be  conclusive. 

The  three  cases  of  Mutual  F.  Ins.  Co.  v.  PHonrtx 
Furniture  Co.,  Warnxr  v.  Drlbridob  &  C.  Co., 
and  Parker  v.  C.  Lamb  &  Sons  seem  to  be  irood  il- 
lustrations of  the  different  phases  of  the  subject, 
and  not  inconsistent  with  each  other.  The  case  of 
Mutual.  F.  Ins,  Co.  v.Phcknix  Furntturb  Co.  does 
not  go  beyond  the  decisions  of  the  Supreme  Court  or 
the  United  States,  altbough  those  which  were  relied 
upon  therein  are  said  in  the  later  case  of  Warner 
V.  Delsridoe  &  C.  Co.  to  have  been  limited  by  the 
decision  in  Great  Western  TeleK.  Co.  v.  Purdy,  162 
U.  8. 329,  40  L.  ed.  986,  which  was  rendered  after  the 
decision  in  Mutual  F.  Ins,  Co.  v.  Phcenix  Furni- 
ture Co.;  but  the  srist  of  the  latter  case  is  that  a 
decree  In  a  sister  state  Is  binding  so  far  as  it  deter- 
mines the  amount  of  assets  and  debts  of  the  corpo- 
ration and  the  amount  of  assessments  necessary  to 
liquidate  its  liabilities.  To  that  extent  the  cases 
irenerally  afrree  that  the  decree  in  another  state  is 
tiinding.  In  Wariobb  v.  Dblbridob  &  C.  Co.  the 
84  L.  R.  A. 


defense  against  an  assessment  of  100  per  cent  made 
on  stockholders  by  the  Minnesota  court  was  that 
the  assessment  Included  an  allowance  for  unearned 
premiums  which  could  not  be  allowed  if  the  con- 
tract to  be  enforced  was  to  be  treated  as  a  Michi- 
gan contract,  but  it  was  held  that  the  Minnesota 
statute  as  construed  by  the  supreme  court  of  that 
state  must  be  deemed  to  be  the  law  of  the  contract, 
and  that  under  that  law  the  assessment  might  in- 
clude an  allowance  for  unearned  premiums. 

The  rule  to  be  deduced  from  all  the  decisions 
does  not  differ  materially  from  that  laid  down  in 
Great  Western  Teleg.  Co.  v.  Purdy,  supra,  to  the 
efTect  that  an  assessment  which  purports  simply  to 
make  a  levy  upon  all  stockholders  is  not  conclusive 
of  the  question  whether  or  not  a  particular  stock- 
holder is  or  is  not  liable  in  any  amount,  but  that  it 
is  conclusive  of  the  necessity  for  making  the  assess- 
ment, that  is  to  say,  it  Is  conclusive  so  far  as  it  de- 
cides the  amount  of  liabilities  and  of  assets  of  the 
corporation  and  the  need  of  making  an  assessment 
to  such  an  amount  as  it  orders.  B.  A.  R. 
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Michigan  Bufkbmie  Court. 


July,. 


Montg^meryy  J.,  delivered  the  opinion 
of  ibe  court: 

On  the  8d  of  April,  1890.  defendant  applied 
for  and  received  a  policy  of  insurance  in  the 
Minneapolis  Mutual  Fire  Insurance  Company, 
and  executed  and  delivered  the  following 
agreement! 

Minneapolis.  Minn.,  April  3d,  1890. 

For  value  received,  in  policy  No.  01,037, 
dated  the  3d  day  of  April,  1890,  we  promise 
to  pay  the  Minneapolis  Mutual  Fire  Insurance 
Company  the  sum  of  three  hundred  and  sev- 
enty-five dollars,  bv  instalments,  at  such  time 
as  the  directors  of  said  company  may  order 
and  assess,  for  the  losses  and  expenses  of  said 
company,  pursuant  to  its  charter  and  by-laws. 
It  is  hereby  expressly  understood  and  agreed 
that  this  note  is  not  transferable,  and  that 
there  is  no  liability  beyond  the  face  amount 
thereof. 

Delbridge,  Cameron,  &  Dingeman  Co. 

No.  01,087. 

On  the  18th  of  December,  1800,  an  ap 
plication  was  made  by  a  policy  holder,  in 
the  district  court  of  Hennepin  county,  Min- 
nesota, alleging  the  insolvency  of  the  company 
and  praying  for  the  appointment  of  a  re- 
ceiver and  the  distribution  of  its  assets  among 
the  creditors  entitled  thereto.  On  the  24th  of 
January,  1891.  a  decree  passed  adjudging  the 
insurance  company  Insolvent  and  appointrag  a 
receiver.  On  the  19th  of  May  following,  an 
order  making  an  assessment  of  50  per  cent 
upon  all  premium  notes  and  policy  obligations 
WBS  made;  but  this  order  was  subeeouently  set 
aside  as  illegal,  and  a  petition  was  nled  show- 
ing the  financial  condition  of  the  company, 
and  the  necessity  for  an  assessment;  and  Feb- 
ruary 3,  1892,  an  order  was  made  authorizing 
an  assessment  of  100  per  cent  or  as  much 
thereof  as  might  be  necessary  to  pay  the  claims 
which  accrued  against  the  said  insolvent  com- 
pany during  the  time  said  policies  were  in 
force,  to  be  levied  upon  the  balance  due  upon 
each  and  all  of  said  premium  notes  and  policy 
obligations  at  the  time  of  the  appointment  of 
a  receiver  for  the  insolvent  company  in  1890. 
This  order  further  directed  that  upon  this  as- 
sessment the  receiver  should  credit  and  de- 
duct the  amount  of  any  especial  assessment 
theretofore  made  bv  the  insurance  company, 
and  actually  paid  By  the  makers  of  the  pre- 
mium notes  and  policv  obligations,  and  also 
the  amount  actually  paid  upon  the  assessment 
of  50  per  cent  th'erctofore  ordered  by  the 
court.  The  items  included  in  this  assessment 
of  100  per  cent  were  for  losses,  salaries,  un- 
earned premiums  on  cash  policies,  and  miscel- 
laneous claims.  On  the  application  of  the 
complainant  in  the  original  suit,  made  to  the 
circuit  court  for  the  county  of  Wayne,  in  chan- 
cery, setting  forth  the  proceedings  in  Minne- 
sota, complainant  was  appointed  nn  ancillary 
receiver  in  the  state  of  Michigan.  This  suit 
was  brought  against  the  defendant  to  recover, 
upon  the  premium  note  mentioned,  the  100  per 
cent  as-sessment. 

On  the  trial,  the  circuit  judge  directed  a  ver- 
dict* for  defendant,  on  the  ground  that  the 
assessment  was  void,  for  the  reason  that  it  in- 
cluded an  assessment  for  unearned  premiums, 
L.  R.  A. 


acting  upon  the  authority  of  Detroit  Manu- 
facturerJ  Mut.  F.  Ins.  Co,  v.  MerriU,  101 
Mich.  393.  If  this  contract  is  to  be  treated  aa 
a  Michigan  contract  the  holding  should  be 
sustained,  unless  it  be  held  that  the  order  mak- 
ing the  assessment,  made  at  the  situs  of  the 
home  company,  is  conclusive,  not  only  as  to 
the  authority  to  make  the  assessment,  but  as  to 
the  extent  of  the  defendant's  liability.  This 
question  was  recentlv  before  the  court  in  the 
case  of  Mutual  F.  Ins.  Co.  v.  Pkctnix  Furni- 
ture Co.  (Mich.)  ante^  094;  and  the  conclusion 
was  then  reached  that  the  decision  of  a  court 
of  a  sister  state  is  binding  upon  the  court?  of 
this  state  in  all  these  respects.  This  conclusion 
was  based  upon  the  constitutional  provision 
that  full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state.  Article  4. 
g  1.  And  an  examination  of  the  decisions  of 
the  Federal  Supreme  Court  led  us  to  the  con- 
clusion that  a  stockholder  of  a  corporation  is 
so  far  an  integral  part  of  the  corporation  that, 
in  view  of  the  law.  he  is  privy  to  the  proceed- 
ings touching  the  body  of  which  he  is  a  mem- 
ber, and  that  a  determination  that  an  assess- 
ment upon  the  policy  holders  in  a  certain 
amount  and  for  certain  obligations  of  the  com- 
pany should  be  made  was  final  and  conclu- 
sive, and  could  not  be  attacked  collaterally 
when  suit  was  brought  upon  such  assessment 
in  another  state.  In  reaching  this  conclusion, 
the  question  involved  being  a  Federal  question,, 
we  felt  ourselves  bound  by  the  determination 
of  the  Federal  Supreme  Court  in  Hawkins  ▼. 
OUnn,  131  U.  S.  319. 38  L.  ed.  184,  and  QUmt, 
V.  Liggett,  135  U.  8.  583.  34  L.  ed.  284.  But 
since  the  decision  of  this  court  in  Mutual  F. 
Ins.  Co.  V.  Phanix  Furniture  Co.  the  question 
has  been  again  before  the  Federal  Supreme 
Court,  and  the  doctrine  of  the  cases  upon 
which  we  relied  for  our  decision  limited;  and 
in  Great  Western  Tdeg.  Co.  v.  Purdy,  182  U. 
S.  829,  40  L.  ed.  986,  it  is  held  that  an  order 
making  a  call  or  assessment  upon  all  stock- 
holders of  a  corporation  who  have  not  paid 
their  shares  in  full  is  merely  such  a  call  as  the 
directors  might  have  made  before  the  matter 
was  brought  within  the  court's  jurisdiction, 
and  is  not  a  judgment  against  the  particular 
stockholder,  so  as  to  be  entitled  to  such  full 
faith  and  credit,  under  the  Constitution  and 
laws  of  the  United  States,  and  that  in  such  ac- 
tion defendant  is  entitled  to  rely  on  any  de- 
fense which  he  might  have  to  an  action  upon 
the  contract  of  sul»cription. 

Plaintiff,  however,  contends  that  this  is  a 
Minnesota  contract,  and  that  under  the  stat- 
ute of  Minnesota,  as  interpreted  by  the  su- 
preme court  of  that  state,  an  assessment  for 
unearned  premiums  upon  non  participating 
policies  was  legal.  The  contract  by  which 
the  insured  became  a  member  included,  not 
only  the  note,  but  the  policy,  which  contained 
the  following  provision:  "The  insured  here- 
tofore named  becomes  a  member  of  this  com- 
pany, and  agrees  to  pay  them  the  premium 
annually,  during  the  life  of  this  policy,  and,  in 
addition  thereto,  such  sum  or  sums,  in  no 
event  to  exceed  in  the  aggregate  five  times  the 
amount  of  said  annual  premium,  at  such  time 
or  times,  and  in  such  manner,  and  by  such 
instalments,  as  the  directors  of  said  company 
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shall  888688  and  order,  pursuant  to  its  charter 
and  by-laws  and  the  laws  of  the  state  of 
Michigan.  It  is  suggested  by  defendant's 
counsel  that  it  is  only  for  assessments  for  losses 
and  expenses  made  accord  inff  to  the  laws  of 
Michigan  that  the  defendant  is  made  liable  by 
his  contract  It  is  difficult  to  understand  the 
reference  to  the  laws  of  the  state  of  Michigan. 
This  was  certainly  known  by  both  parties  to 
be  a  Minnesota  corporation,  and  we  are  aware 
of  no  provision  of  the  laws  of  this  state  which 
relates  to  the  assessment  authorized  by  such 
corporation.  We  think,  therefore,  that  the 
contract  must  be  treated  as  a  Minnesota  con- 
tract. Every  corporation  necessaril;^  carries 
its  charter  wlierever  it  goes;  and»  while  it  may 
be  restricted  in  the  use  of  some  of  its  powers 
while  doing  busipess  away  from  its  corporate 
home,  every  person  who  deals  with  it  every- 
where, and  particularly  one  who  becomes  a 
member  of  the  corporation,  is  bound  to  take 
notice  of  the  provisions  which  have  been  made 
in  its  charter,  and  subjects  himself  to  such 
laws  of  the  government  of  its  ntus  as  affect 
the  powers  and  obligations  of  the  corporation. 
See  Canada  8,  R.  &.?v.  Qebhard,  109  U.  8. 
587,  27  L.  ed.  1024,  and  Life  Abbo.  of  America 
V.  RandU  {*\Helfe  v.  RundU%  108  U.  8.  225. 
26  L.  ed.  889. 

The  statute  of  Minnesota  under  which  this 
company  was  organized  authorized  the  com- 
pany to  engage  in  business  and  to  receive 
premium  notes,  and  provides  that  "every  per- 
son effecting  insurance  in  any  company  or- 
ganized under  this  act,  and  the  heirs,  execu- 
tors, and  assigns  of  such  person,  continuing  to 
be  so  insured,  shall  thereby  become  members 
of  such  corporation  during  the  period  of  in- 
surance, and  shall  be  bound  to  pay  for  losses 
and  such  necessary  expenses  as  may  occur 
in  the  management  of  such  business,  in  pro- 
portion to  the  amount  of  such  premium  note." 
Gen.  Stat.  1894,  §  8261.  And  in  another  sec- 
tion it  is  provided  that  whenever  the  capital 
stock  of  any  company  shall  amount  to  the  sum 
of  $200,000,  of  which  amount  not  less  than 
$40,000  shall  be  actual  funds,  such  company 
may  assume  risks  on  the  "all  cash"  plan,  and 
issue  policies  against  loss  or  damage  by  fire  or 
lightning  to  an  amount  not  exceeding  5  per 
cent  of  its  capital.  This  statute  has  b^n  con- 
strued by  the  supreme  court  of  Minnesota  in 
the  case  of  Re  Minneapotie  Mut,  F.  Ins.  Co.  49 
Minn.  291,  in  which  the  court  says:  "This  con- 
struction of  the  statute  and  of  the  contracts 
under  consideration  leads  to  the  conclusion 
that  the  premium  notes  of  the  members  of  the 
corporation,  which  constitute  its  'contingent 
fund,'  may  be  resorted  to,  if  necessary,  to  pay 
the  unearned  premiums  on  policies  of  simple 
(not  mutual)  insurance,  whose  holders  sustain 
no  other  relation  to  the  corporation  than  that 
84  L.  R.  A. 


of  parties  who  have  thus  contracted  with  it. 
Such  notes  constitute  a  part  of  the  'capital'  of 
the  corporation,  .  .  .  and  comprise  a  part 
of  the  'capital'  required  by  the  act  of  1885  to 
be  held  by  the  company  as  a  condition  of  its 
right  to  engage  in  this  kind  of  insurance.  They 
are  to  be  deemed  a  part  of  the  fund  upon  the 
credit  of  which  such  contract8  of  insurance  are 
entered  into."  It  is  to  be  noted  that  in  Detroit 
Manufacturer^  Mut,  F,  Ins.  Co,  v.  Merrill, 
supra,  the  policy  was  a  policy  upon  the  mu- 
tual plan,  and  the  unearned  premiums  were 
unearned  premiums  on  mutual  policies.  We 
think  the  statute  of  Minnesota,  as  construed  by 
the  supreme  court  of  that  state,  must  be  deemed 
to  be  the  law  of  the  contract  between  the  par- 
ties to  this  engagement,  and  that,  under  this- 
law,  an  assessment  for  unearned  premiums 
upon  cash  policies  is  within  the  contract. 

These  considerations  would  dispose  of  the 
case  Were  it  not  that  defendant's  counsel  con- 
tends that,  even  if  the  court  were  in  error 
upon  this  question,  the  plaintiff  failed  to  make 
a  case.  We  have  examined  the  points  sug- 
gested by  counsel,  and  deem  it  unnecessary  to 
discuss  them  at  length. 

We  think  the  construction  of  the  order  ap- 
pointing complainant  receiver  which  counsel 
makes  is  too  technical.  Complainant  was  ap- 
pointed receiver  of  all  equitable  interests, 
choses  in  action,  and  of  all  property  and  as- 
sets, whether  herein  designated  or  not,  belong- 
ing to  said  defendant  corporation  within  the 
state  of  Michigan,  and  of  all  books,  papers, 
property,  documents,  of  any  and  every  de- 
scription, belonging  to  said  defendant,  and  with 
full  power  and  authority  to  sue  in  his  own 
name  as  such  receiver,  or  in  the  name  of  de- 
fendant corporation,  for  all  assets,  money,  or 
property,  and  obligations  due  from  residents  of 
the  state  of  Michigan  to  the  defendant. 

The  suggestion  that  it  was  not  proved  that 
the  foreign  insurance  companv  had  authority 
to  do  business  in  the  state  of  Michigan  is  made 
for  the  first  time  in  this  court,  and,  we  think, 
should  not  control  the  decision. 

As  to  the  contention  that  the  premium  note 
was  obtained  by  fraud,  this  contention  is  based 
upon  certain  papers  which  were  found  in  the 
safe  of  the  defendant  company  by  a  witness 
who  personally  knew  nothing  of  their  origin; 
and  there  was  no  evidence  to  show  the  man- 
ner in  which  they  came  into  possession  of  the 
defendant,  nor  was  their  execution  or  authen- 
ticity proven.  Under  these  circumstances,  we 
are  certainly  not  in  a  position  to  say  that  fraud 
was  conclusively  proved. 

We  think  tfie  jvdgment  should  be  reversed, 
and  a  new  trial  ordered. 

Grant,  J.,  did  not  sit.  The  other  Justices 
•  concur. 
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1.  The  prlndplea  of  comity  do  not  ap- 
ply to  &n  action  by  a  forei^^  receiver 

of  a  foreign  mutual  Insurance  company  acting 
under  a  decree  in  the  foreign  Jurisdiction  making 
an  assessment  on  premium  notes,  even  if  other- 
wise applicable,  where  the  notes  were  taken  for 
'  insurance  on  property  in  the  state  while  th<»  com- 
pany was  doing  business  within  the  state  in  vio- 
lation of  McClain^s  Code,  §  1144,  prohibiting  for- 
eign insurance  companies  from  doing  business 
without  compliance  with  the  conditions  therein 
mentioned. 

2.  McClain*s  Code,  §  1144,  absolutely 
prohibiting  foreif^  insiiranoe  com- 
panies from  taking  risks  or  transacting  insur- 
ance business  in  the  state,  unless  possessed  of 
SSOO,000  actual  paid-up  capital,  and  unless  they 
comply  with  other  conditions  named  therein, 
is  potuDConstitutional. 

3.  An  aaeeflsment  on"  premium  notes* 
made  by  a  receiver  of  a  mutual  insur- 
ance company  under  a  decree  of  the  court,  is 
not  an  adjudication  binding  on  the  courts  of  an- 
other state  as  against  the  maker  of  one  of  such 
notes  who  was  not  a  party  to  the  proceedings  re- 
sulting in  the  assessment,  and  who  tiefore  the 
bankruptcy  of  the  company  had  surrendered  his 
policy  and  received  back  his  note. 

(October  16, 1800.) 

APPEAL  by  plaintiff  from  [a  judgment  of 
the  District  Court  for  Clinton  County  in  fa- 
vor of  defendant  in  an  action  brought  to  recover 
-the  amount  alleged  to  be  due  on  premium 
notes  given  by  defendant  to  the  Mutual  Fire 
Insurance  Company  of  Chicago  upon  certain 
policies  of  fire  insurance.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Myron  H.  Beach,  D.  J.  Schuy- 
ler, and  C.  w.  Greenfield,  for  appellant: 

The  plaintiff  may  maintain  the  suit,  although 
suing  in  the  capacity  of  a  foreign  receiver. 

Runk  V.  St.  John,  29  Barb.  b'^-JiSobernheimer 
v.  Wlieeler,  45  N.  J.  Eq.  614;  BidUick  v.  Maton, 
26  N.  J.  Eq.  230;  Comstoek  v.  Frederickaon,  51 
Minn.  851;  Lycoming  F.  Ins.  Co.  v.  Wright,  55 
Vt.  526;  Merchants'  Nat.  Bank  v.  McLeod,  38 
Ohio  St.  174;  Mowry  v.  Crocker,  6  Wis.  326; 
Oilman  v.  Ketchman,  84  Wis.  60,  28  L.  R.  A. 
52;  Falk  v.  Jants,  40  N.  J.  Eq.  484;  ReWaite, 
99  N.  Y.  488;  Raghy  v.  Atlantic,  M.  dt  0.  R, 
Co.  86  Pa.  291;  Metzner  v.  Bauer,  98  Ind.  427; 
Woodward  v.  Brooks,  128  III.  222,  8  L.  R.  A. 
702:  T&r<mto  General  Trust  Co.  v.  Chicago,  B. 
<fe  Q.  R.  Co.  123  N.  Y.  37;  Bacon  v.  Borne, 
128  Pa.  452,  2  L.  R.  A.  855;  Ayres  v.  Siebel, 
82  Iowa,  848;  Parker  v.  Stoughton  Mill  Co.  91 
Wis.  174. 

I    The  plaintiff  is  entitled  to  recover  judgment 
for  the  full  amount  of  the  deposit  notes. 


Note.— See  fiote.  ante,  p.  694. 
34  L.  R.  A. 


111.  Stat.  chap.  73  (1  Starr  &  C.  Stat.  (111.) 
1815);  Taylor  v.  Part  Jeferwn  MiU  Co.  65  N. 
Y.  S.  R.  542. 

The  decree  levying  the  assessment  is  conclu- 
sive against  all  members  of  the  company,  and 
cannot  be  attacked  collaterally. 

Great  Western  Teieg.  Co.  v.  Gray,  122  Dl. 
680;  Wardy.  Far i(jrf/,  97 111.  593;  Hawking^. 
Glenn,  181  U.  S.  819,  88  L.  ed.  184:  GUnn  v. 
Liggett,  135  U.  S.  538,  84  L.  ed.  264;  Sanger 
V.  Upton,  91  U.  8.  56,  28  L.  ed.  220;  Smith  v. 
Hopkins,  10  Wash.  77. 

Under  the  Federal  Constitution  and  statutes 
the  decree  of  the  Illinois  court  levyine  the  as- 
sessment is  entitled  to  the  same  faith  and 
credits  in  the  courts  of  Iowa  that  are  given  the 
same  in  the  state  of  Illinois. 

Mills  V.  Duryee,  11  U.  S.  7  Cranch,  481,  3 
L.  ed.  411;  Christmas  y.'Russell,  72  U.  S.  5 
Wall.  290,  18  L.  ed.  475;  Green  v.  Van  Bus- 
kirk,  74  U.  8.  7  Wall.  189, 19  L.  ed.  109;  Han 
ley  V.  Donoghue,  116  U.  S.  4,  29  L.  ed.  537: 
Brown  v.  Parker,  28  Wis.  27;  Cole  v.  Cunning- 
ham, 188  U.  S.  Ill,  88  L.  ed.  541;  BoU  v. 
Johnson,  50  Mo.  App.  873;  Griggs  v.  Becker, 
87  Wis.  313;  Leep  v.  St.  Louis,  L  M.  dt  8.  R. 
Co.  58  Ark.  407,  28  L.  R.  A.  264, 

The  policies  are  Illinois  contracts,  and  gov- 
erned by  the  laws  of  Illinois. 

Lamb  V.  Bowser,  7  Biss.  815;  Adams  v.  Lind- 
seU,  1  Barn.  &  Aid.  681;  Hamilton  v.  Lycom- 
ing Mut  Ins.  Co.  5  Pa.  889;  Hunt  v.  Bigman, 
70  Iowa,  406;  Ballock  v.  Commercial  Ins.  Go. 
26  N.  J.  L.  268;  Reliance  Mut.  Ins.  Co.  v. 
Sawyer,  160  Mass.  418. 

Statutes  abridging  the  right  of  contract  are 
void. 

LmjD  V.  Reee  Printing  Co.  41  Neb.  127,  34 
L.  R.  A-  702;  Re  Eight-Bour  Law,  21  Colo. 
29;  Re  Bouse  Bill  No.  203,  Id.  27:  Com.  v. 
Perry,  155  Mass.  117,  14  L.  R.  A.  825;  Com. 
V.  Potomska  Mills  Corp.  (Mass.)  28  N.  £.  1128; 
Braceville  Coal  Co.  v.  P«^,  147  111.  66,  22  L. 
R.  A.  840. 

Section  1144  of  the  Code  of  Iowa  is  void  and 
unconstitutional,  in  so  far  as  it  provides  that  no 
foreign  insurance  company  "shall  directly  or  in- 
directly take  risks"  in  said  state  of  Iowa,  with- 
out first  complying  with  the  laws  of  said  state, 
with  reference  to  foreign  insurance  companies 
doing  business  in  said  state. 

French  v.  People,  6  Colo.  App.  811;  Lamb  v. 
Bowser,  7  Biss.  818,  872,  and  cases  cited;  Ma- 
rine Ins.  Co.  V.  St.  Louis,  I.  M.  d  S.  R.  Co.  41 
Fed.  Reo.  648;  Hooper  v.  California,  155  U.  8. 
647.  39  L.  ed.  297. 

If  the  liability  of  the  member  does  not  cease 
until  all  losses  and  expenses  for  which  such 
member  is  liable  are  paid,  then  the  relation  be- 
tween the  member  and  the  company  does  not 
cease,  and  is  not  changed  until  such  liabilities 
are  paid,  although  the  policy  may  have  been 
canceled. 

Detroit  Manufacturers  Mut.  F.  Ins.  Co.  v. 
Merrill,  101  Mich.  893;  Ionia  E.  dtB.  Farmers 
Mut.  F.  Ins.  Co.  V.  Otto,  96  Mich.  558;  Datis 
V.  Sharpe,  2  West.  L.  Month.  40. 

Mr.  A.  P.  Barker,  for  appellee: 

The  legal  authority  of  a  receiver  is  coex- 
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•tensive  only  with  the  jurisdiction  of  the  court 
appointing  him. 

High,  Receivers,  2d  ed.  ^47;  Moreau  v.  Du 
Beilet  (Tex.  Civ.  App.)  27  S.  W.  508;  Fitz- 
gerald V.  Fitzgerald  S  M.  Constr.  Co.  41  Neb. 
406;  Booth  v.  Clark,  58  U.  8.  17  How.  322, 
331,  15  L.  ed.  164,  167;  Brighman  v.  Ludding- 
ton,  12  Blatchf.  237;  Ayres  v.  SUM,  82  Iowa, 
847. 

A  receiver  cannot  sue  or  otherwise  exercise 
his  functions  in  a  foreign  jurisdiction  when- 
ever such  acts  would  interfere  with  the  policy 
-established  by  law  in  such  foreign  state. 

Hurd  V.  Elizabeth,  41  N.  J.  L.  1. 

It  is  unquestionably  the  policy  of  the  laws 
of  this  state,  as  expressed  by  legislative  enact- 
ment and  construed  by  this  court,  to  exclude 
from  in  any  manner,  directly  or  indirectly, 
taking  risks  in  this  state,  every  foreign  insur- 
ance company  that  has  not  complied  with  its 
laws,  and  to  deny  them  the  right  to  recover 
upon  premium  notes  given  by  citizens  of  this 
state  in  payment  for  insurance  written  in  vio- 
lation of  such  law. 

McClain's  Stat.  1707-1709;  Seamans  y.,  Zim- 
merman, 91  Iowa.  863;  Fred  MiUer  Brewing 
Co.  V.  Council  Bluffs  Ins,  Co.  (Iowa)  63  N.  W. 
565. 

Appellee  does  not  concede  that  the  order 
directing  the  receiver  to  make  the  a<«sessment 
is  in  the  nature  of  an  adjudication,  and 
binding  upon  it  without  notice  and  without 
dav  in  court. 

Biddle,  Ins.  §  929;  High,  Receivers, 
g  329. 

Judgment  cannot  be  obtained  in  the  courts 
of  this  state  upon  a  note  given  by  a  citizen  of 
this  state  for  the  premium  upon  a  policy  of 
insurance  written  upon  property  in  this  state 
by  a  foreign  insurance  company  that  has  not 
complied  with  its  laws  so  as  to  be  authorized 
to  take  risks  therein. 

Seamans  v.  Zimmerman,  and  Fred  Miller 
Brewing  Co.  v.  Council  Bluffs  Ins,  Co,  supra; 
Stewart  v.  Northampton  Mut,  Live  Stock  Ins. 
Co,  38  N.  J.  L.  436:  Farrier  v.  New  England 
Mortg.  Secur.  Co.  88  Ala.  275;  Pierce  v.  People, 
106  111.  11.  46  Am.  Rep.  683;  Rose  v.  Kiinberly 
d  C.  Co,  89  Wis.  545,  27  L.  R.  A.  556:  Sea- 
mans V.  Temple  Co,  105  Mich.  400,  28  L.  R. 
A.  430;  Beeber  v.  Walton,  7  Houst.  (Del.) 
471, 

The  appointment  of  a  receiver  does  not  have 
the  effect  of  changing  the  contractual  relations 
existing  between  the  ori|?inal  parties. 

High,  Receivers.  2d  ed.  IIT  204,  205. 

The  corporation  being  the  mere  creation  of 
local  law  can  have  no  existence  beyond  the 
limits  of  the  sovereignty  where  created.  Hav- 
ing no  absolute  right  of  recognition  in  other 
states,  but  depending  for  such  recognition  and 
the  enforcement  of  its  contracts  upon  their  as- 
sent, it  follows  as  a  matter  of  course  that  such 
assent  may  be  granted  upon  such  terms  and 
conditions  as  those  states  may  think  proper  to 
impose. 

Fred  Miller  Brewing  Co.  v.  Council  Bluffs 
Ins,  Co.  supra;  Paul  v.  Virginia,  75  U.  8.  8 
Wall.  168,  19  L.  ed.  357;  Pierce  v.  People,  106 
n.  11,  46  Am.  Rep.  683;  Reno,  Non-Residents, 
^1  5,  6;  Columbia  F.  Ins.  Co.  v.  Kinyon,  37 
N.  J.  L.  33;  Biddle,  Jns.  §g  85  et  seq, 
:34L.  R.  A.  45 


When  defendant  surrendered  its  policy  and 
received  back  its  notes,  it  ceased  to  be  a  mem- 
ber of  the  company. 

Hyde  v.  Lynde,  I  N.  Y.  395,  396;  Tolford  v. 
Church,  66  Mich.  431. 

Rothrock,  Ch.  J.,  delivered  the  opinion  of 
the  court:  .   . 

It  appears  from  the  averments  of  the  petition 
that  the  Mutual  Fire  Insurance  Company  of 
Chicago  was  organized  under  the  laws  of  the 
state  of  Illinois,  and  that  the  defendant  is  a 
corporation  orsranized  and  doing  business  un- 
der the  laws  of  this  state.  Applications  were 
made  by  the  defendant  for  insurance  in  said 
company,  which  applications  were  accepted, 
and  in  part  consideration  for  said  insurance 
the  defendant  executed  and  delivered  to  the 
said  insurance  company  two  premium  notes, 
one  for  the  sum  of  $750,  and  the  other  for  $525. 
These  notes  were  promises  to  pay  the  said  in- 
surance company  such  sums  thereon  as  the 
directors  might  from  time  to  time  order  and 
assess  to  pay  losses  and  the  expenses  of  said 
company.  The  contracts  of  insurance  were 
made,  and  the  premium  notes  executed  and 
delivered,  on  the  11th  day  of  April,  1889,  and 
the  insurance  was  for  five  years.  The  policies 
of  insurance  remained  in  force  until  the  llth 
day  of  April,  1890,  when  they  were  surren- 
dered to  the  insurance  company,  and  canceled, 
and  the  premium  notes  were  returned  to  the 
defendant.  On  the  12th  da^  of  November, 
1890,  a  suit  in  chancery  was  mstituted  in  the 
circuit  court  of  Cook  county,  Illinois,  against 
the  said  fire  insurance  company,  and  on  the 
21st  day  of  February,  1891,  the  plaintiff  herein 
was  appointed  receiver  of  said  company,  and 
of  its  property  and  assets.  Afterwards,  and  in 
July,  1891,  an  order  was  made  by  said  circuit 
court,  by  which  the  receiver  was  directed  to 
assess  upon  each  of  the  members  of  said  in- 
surance company  66  per  cent  of  the  premium 
notes,  and  make  demand  therefor  of  the  per- 
sons liable  on  said  notes,  and'  proceed  to  col- 
lect the  same.  Said  order  or  decree  further 
provided  that,  if  any  member  or  members  of 
said  company  failed  or  refused  to  pay  the 
amount  of  the  assessment  for  thirty  days  after 
notice  and  demand,  the  said  receiver  should 
then  proceed  to  collect  from  such  member  or 
members  the  whole  of  their  premium  note  or 
notes.  The  defendant  was  notified  of  the  assess- 
ment, and  of  the  amount  that  it  was  required 
to  pay  under  said  decree  on  each  of  its  pre- 
mium notes.  Payment  was  refused,  and  this 
action  was  commenced  to  recover  the  whole 
amount  of  the  premium  notes,  and  judgment 
was  demanded  therefor. 

We  have  set  out  the  substance  of  the  claim 
made  in  the  petition  so  far  as  it  pertains  to 
what  we  think  are  the  material  facts  in  the 
case.  One  ground  of  the  demurrer  was  in 
these  words:  '*8aid  petition  shows  upon  its 
face  that  the  defendant  is  a  corporation,  or- 
ganized and  doing  business  under  and  by 
virtue  of  the  laws  of  the  state  of  Iowa;  that 
the  Mutual  Fire  Insurance  Company  of  Chi- 
cago, as  receiver  of  which  plaintiff  brings 
this  action,  was  a  corporation  organized  and 
doing  business  under  the  laws  of  the  state 
of  Illinois:  and  it  is  not  further  shown  therein 
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that  said  compaDy  was  possessed  of  the 
requisite  capital  to  autbonze  it  to  transact 
business  in  the  state  of  Iowa,  or  that  said  Mu- 
tual Fire  Insurance  Company  bad  in  any  man- 
ner complied  with  tbe  laws  of  the  state  of 
Iowa,  or  was  entitled  to  write  insurance  or 
transact  business  in  said  state."  We  will  not  set 
out  other  grounds  of  demurrer,  for  the  reason 
that  we  thmk  a  proper  determination  of  that 
part  of  it  above  quoted  is  conclusive  of  the 
rights  of  the  parties.  It  presents  the  single 
question  whether  the  plaintiff  can  maintain 
the  action,  or,  as  stated  by  appellee's  counsel 
in  argument:  "Will  a  foreign  receiver  of  an 
insurance  company,  which  had  never  com- 
plied with  the  laws  of  the  state  so  as  to  be  en- 
titled to  transact  business  herein,  be  permitted 
to  maintain  an  action  in  tbe  courts  of  this 
state  upon  the  premium  notes  executed  to  such 
foreign  insurance  company  by  a  citizen  of 
Iowa  for  a  policy  written  by  it  upon  property 
in  this  state?"  It  is  to  be  observed  that  both 
in  tbe  statement  of  facts  and  in  the  demand  for 
judgment  tbis  action  is  founded  upon  the  pre- 
mium notes.  Copies  of  the  notes  are  not  set 
out  in  the  petition  nor  exhibited  therewith  for 
the  alleged  reason  that  the  notes  are  not  in  tbe 
possession  of  the  plaintiff.  It  appears  to  us 
that  this  court  has,  in  effect,  determined  tbe 

?[ue8tion  here  presented.  In  Ayre*  v.  Siebel,  82 
owa,  847,  it  was  held  that  a  trustee  of  a  for- 
ei^  corporation  will  not  be  permitted  to  main- 
tain an  action  in  the  courts  of  this  state  upon 
a  contract  between  such  corporation  and  a  citi- 
zen of  this  state.  It  was  conceded  in  that  case 
that  tbe  same  rule  applied  to  a  receiver,  except 
that  in  such  case  the  right  to  maintain  an  ac- 
tion has  sometimes  been  recognized  as  a  mat- 
ter of  state  comity.  And  tbe  claim  is  made 
that  such  a  rule  is'applicable  to  the  facts  here 
presented.  It  is  to  be  conceded  that  there  is  not 
entire  harmony  in  tbe  decisions  of  courts 
upon  this  question.  We  do  not  think  that 
under  the  facts  in  this  case  there  is  any  com- 
ity wbich  can  properly  be  invoked  to  sustain 
the  action.  In  High  on  Receivers  (§  239)  tbe  fol- 
lowing is  stated  to  be  the  true  rule:  "Upon  the 
question  of  the  territorial  extent  of  a  receiver's 
jurisdiction  and  powers  for  the  purpose  of  in- 
stituting actions  connected  with  his  receiver- 
ship, the  prevailing  doctrine,  established  by 
the  Supreme  Court  of  the  United  States  and 
sustained  by  the  weight  of  authority  in  various 
states,  is  that  the  receiver  has  no  extraterrito- 
rial jurisdiction  or  power  of  official  action,  and 
cannot,  as  a  matter  of  right,  go  into  a  foreign 
state  or  jurisdiction  and  there  institute  a  suit 
for  tbe  recovery  of  demands  due  to  the  person 
or  estate  subject  to  his  receivership.  His  func- 
tions and  powers,  for  the  purposes  of  litiga- 
tion, are  held  to  be  limited  to  the  courts  of  the 
state  within  which  he  was  appointed,  and  the 
principlesof  comity  between  nations  and  states, 
which  recognize  the  judicial  decisions  of  one  tri- 
bunal as  conclusive  m  another,  do  not  apply  to 
such  a  case  and  will  not  warrant  a  receiver  in 
bringing  an  action  in  a  foreign  court  of  jurisdic- 
tion. Elaborate  arguments  are  presented  by 
the  respective  counsel  in  this  case,  and  nu- 
merous authorities  are  cited,  which  we  have 
examined,  and,  without  citing  them  or  review- 
ing them,  we  believe  that  tbe  rule  as  above 
84  L.  R.  A. 


stated  is  correct  in  principle,  and  well  sustained 
by  the  weight  of  authority. 

2.  It  is  contended  by  counsel  for  appellant 
that  the  doctrine  of  comity  and  respect  for  the 
judicial  orders  and  decrees  of  another  state 
should  be  applied  in  the  case  at  bar.  It  is 
possible  that,  if  this  contract  of  insurance  was 
one  which  under  the  laws  of  this  state  might 
lawfully  be  made,  it  would  be  a  proper  case  in 
which  tbe  courts  of  this  state  would  entertain 
and  determine  such  an  action.  But  that  ques- 
tion we  do  not  determine.  The  contract  of 
insurance,  so  far  as  the  right  of  the  company 
to  insure  property  in  this  state  is  involved,  was 
void.  By  §  1144  of  McClain's  Code  it  was  ab- 
solutely prohibited  from  directly  or  indirectly 
taking  any  risks  or  transacting  any  business  of 
insurance  in  this  state  unless  possessed  of 
1200,000  of  actually  paid-up  capital,  and  com- 
plying ^ith  other  conditions  named  in  said  sec- 
tion. It  being  admitted  that  there  was  not 
even  an  attempt  to  comply  with  the  law.  the 
plaintiff  is  in  no  position  to  demand  that  un- 
der any  policy  of  comity  he  is  entitled  to  main- 
tain the  action.  In  Hurd  v.  Elizabeth,  41  N. 
J.  L.  1,  it  is  said  that  "the  more  correct  defini- 
tion of  the  legal  rule  would  be  that  a  receiver 
cannot  sue  or  otherwise  exercise  his  functions, 
in  a  foreign  jurisdiction  whenever  such  acts,  if 
sanctioned,  would  interfere  with  the  pNolicy 
established  by  law  in  such  foreign  jurisdic- 
tion." If  tbe  rule  contended  for  by  counsel 
for  appellant  in  tbis  case  were  to  be  adopted 
by  this  court,  it  would  be  in  direct  conflict 
with  the  legislative  policy  of  this  slate.  We 
have  already  determmed  tbis  question  in  fka- 
mans  v.  Zimmerman,  91  Iowa,  363,  where  we 
held  that  a  foreign  insurance  company,  not 
having  complied  with  the  statute  above  cited, 
cannot  recover  assessments  under  the  policy  of 
insurance  issued  on  property  in  this  state. 

8.  It  is  urged  in  behalf  of  appellant  that 
tbe  statute  above  cited  is  unconstitutional. 
We  have  given  that  question  proper  examina- 
tion and  attention,  and  we  discover  no  ground, 
either  upon  principle  or  authority,  for  sustain- 
ing this  contention.  We  do  not  l)elieve  it  to 
be  necessary  to  give  further  consideration  to 
this  point  in  the  case. 

4.  But  it  is  said  that  the  assessments  made 
by  the  plaintiff  under  the  decree  of  the  circuit 
court  of  Cook  county  are  an  adjudication  or 
judgment  of  that  court  as  against  the  defend- 
ant, and  that  said  adjudication  is  binding  on 
the  courts  of  this  state.  We  think  tbis  conten- 
tion is  not  sustained  by  the  facts  stated  in  the 
petition  nor  by  the  decree.  The  petition,  as 
we  have  said,  is  not  founded  on  the  decree. 
The  cause  of  action  is  plainly  stated  to  be  upon 
the  premium  notes.  It  ought  to  be  under- 
stood, also,  that  the  amount  is  not  for  any  fixed 
and  unalterable  sum.  It  is  true,  it  is  named  as 
65  per  cent  of  the  premium  notes,  and  for  fail- 
ure to  pay  for  thirty  days  the  receiver  was  re- 
quired to  collect  the  whole  amount  of  the  notes. 
That  this  decree  was  no  adjudication  is  also 
plainly  shown  by  the  record.  Before  the  in- 
surance company  became  bankrupt,  tbe  notes 
were  delivered  up  to  the  defendant,  and  the 
policy  was  surrendered.  There  is  no  presump- 
tion that  there  was  any  fraud  in  tbis  trans^ac- 
tion,  and  when  the  contract  was  thus  canceled 
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the  defendant  was  do  longer  a  policy  bolder  in 
tbe  company,  and  was  not  a  party  to  the  pro- 
ceedings in  the  Illinois  court. 


Tbe  case  requires  no  further  consideration, 
and  (he  judgment  of  the  District  Court  is  af- 
firmed 


PENNSYLVANIA     SUPREME     COURT. 


T^n     George  B.   NEAL,   Appt., 

V. 

William  H.  BLACK  et  al, 

(177  Pa.  88.) 

1.  An  incompetent  person  ezecatin§^  a 
deed  of  trust  for  the  preservation  of  his  prop- 
erty need  not  fully  appreciate  all  the  technical 
Intricacies  uf  the  transaction  to  make  the  deed 
bindinfr.  It  is  suffloient  iC  he  is  not  deceived  or 
misled  by  fear  or  favor. 

8.  That  a  voluntary  deed  by  an  incom- 
petent person  to  protect  his  property 
^ras  made  under  advice  of  his  uncle  and 
tbe  attorney  for  his  iruardlan  will  not  render  it 
invalid,  if  they  had  no  adverse  interest  in  the 
estate,  and  there  is  nothiner  in  their  relations  to 
him  and  his  estate  to  make  them  incompetent 
advisers. 

8.  A  voluntary  deed  by  an  incompetent 
person  for  the  protection  of  his  estate 
cannot  be  revoked  as  improvident  if  its 
Keneral  purpose  is  wise  and  proper,  because  it 
strips  him  of  all  his  property,  is  irrevocable, 
leaves  the  portion  to  be  expended  by  him  at  the 
discretion  of  the  trustee,  makes  no  provision  for 
future  contingencies,  and  does  not  require  the 
trustee  to  give  security,  permits  him  to  appoint 
a  successor  without  security,  while  it  gives  him 
unlimited  power  as  to  conversion  of  investments 
and  does  not  require  him  to  account  to  anybody. 

4 .  One  who  makes  a  voluntary  deed  for 
his  o^vn  benefit  cannot  revoke  his  act  except 
subject  to  the  approval  of  a  court  having  Juris- 
diction of  such  matters. 

(October  5, 1806.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Common  Pleas,  No.  1,  for  Alle- 
gheny County  refusing  to  set  aside  a  deed  of 
trust.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the 
court  below,  which  was  delivered  by  Slag^le, 
J.,  and  was  as  follows: 

*'The  bill  in  this  case  was  filed  for  the  pur- 
pose of  enforcing  a  revocation  of  a  voluntary 
deed  of  trust  made  by  plaintiff  to  William  H. 
Black,  who,  under  authority  contained  in  the 
deed,  subsequently  appointed  Thomas  H.  Lane 
as  trustee  in  his  stead,  who  is  still  acting  as 
trustee.  The  bill  sets  forth  that  plaintiff  is 
the  son  of  James  Lawrence  Neal  and  Margaret 
Nealp  both  of  whom  died  when  he  was  a  child 
of  tendier  years;  that  his  mother  was  a  daugh- 
ter of  George  Black,  from  whom  he  inherited 
a  large  estate;  that  Thomas  H.  Lane  was  ap- 


Note.— For  the  power  to  revoke  or  set  aside  a 
voluntary  trust  or  settlement,  see  note  to  Ewing  v. 
Jones  (Ind.)  16  L.  R.  A.  75. 
B4  L.  R.  A. 


pointed  his  guardian,  and  acted  as  such  until 
plaintiff  came  of  age,  on  the  26th  day  of  Sep- 
tember. 1889;  that  on  the  19th  day  of  October, 
1889,  plaintiff  executed  a  paper  bv  which  he 
conveyed  to  William  H.  Black  all  his  estate  in 
trust,  and  subsequently,  on  December  20, 1889, 
the  said  Black  appointed  Thomas  H.  Lane  as 
trustee  in  his  stead.  The  deed  is  an  absolute 
conveyance  of  all  of  plaintiff's  property  to 
William  H.  Black,  his  heirs  and  assigns,  and 
gives  to  him  the  absolute  and  unqualified 
power  to  take  charge  of  the  same,  to  sell  at 
public  or  private  sale,  to  invest  and  reinvest, 
etc.,  at  the  will  of  the  trustee,  and  to  appoint 
a  trustee  in  his  stead.  It  is  further  provided 
that:  'Out  of  the  net  income  of  said  trust  es- 
tate, which  shall  not  be  subject  to  my  control 
or  engagements,  to  pay  from  time  to  time  such 
sums  as  he  (said  trustee)  shall  deem  proper 
for  tbe  liberal  and  comfortable  support  and 
maintenance  of  myself  and  any  family  and  es- 
tablishment I  may  acquire  or  have,  or  should 
support,  for  which  sums  my  receipu  shall  be 
vouchers.  To  reinvest  and  accumulate  the  re- 
mainder, if  any,  of  such  net  income  during 
my  life,  and  at  mv  death  to  convey  and  assign 
the  whole  of  said  estate,  with  all  its  accumu- 
lations, as  I  by  my  last  will,  or  writing  in  the 
nature  of  such  last  will,  may  direct  and  ap- 
point, and,  in  default  of  such  will  or  testamen- 
tiiry  writing,  to  such  persons  as  would  inherit 
my  estate  under  the  intestate  laws  of  the  state 
of  Pennsylvania,  in  such  shares  and  interests 
as  by  such  law  directed.*  The  trustee  is  au- 
thorized to  retain  |500  annually  out  of  the  in- 
come as  compensation.  The  conveyance  is 
made  irrevocable.  The  bill  further  ulleges  as 
follows:  'Fifth.  Your  orator  further  avers: 
That  at  the  time  of  executing  said  paper,  Ex- 
hibit A,  and  for  a  long  time  prior  thereto,  he 
lived  at  the  house  of  his  grandmother,  Mrs. 
Jane  Black,  and  said  paper  was  prepared  at 
the  instance  of  William  H.  Black,  who  is  his 
uncle,  and  who  lived  at  the  same  home  of  said 
Mrs.  Jane  B.  Black,  until  a  few  months  before 
the  preparation  of  said  paper,  and  continued 
to  visit  at  said  home  frequently.  Your  orator 
had  no  knowledge  in  relation  to  said  paper,  or 
the  contents  thereof,  until  the  same  was  pre- 
sented to  him  by  said  William  H.  Black  for 
signature,  on  October  19,  1889.  That  he  exe- 
cuted said  paper  solely  at  the  solicitation  and 
upon  the  advice  of  said  William  H.  Black, 
and  at  the  time  he  was  entirely  inexperienced 
in  business,  unacquainted  with  the  extent  and 
value  of  his  estate,  or  its  conditions,  the  in- 
formation in  relation  thereto  being  in  posses- 
sion of  said  Lane  and  Black;  and  they  having 
concealed  the  same  from  him;  and  in  execut- 
ing said  paper  he  acted  on  the  suegestion  and 
advice  or  said  Black,  without  any  independent 
advice,  and  under  an  entire  misapprehension 
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ftA  to  tbe  tenB«  and  l^sl  effect  tbereof.  Sixth. 
Tbmt  kaid  Willuun  l£  BUck  mud  Tboma«  H. 
htate.  »jtbougfa  requested,  bare  neglected  and 
r«fa«ed  to  reoder  ao  aocoant  of  ^d  tmst. 
8eir^tb.  That  on  Febniafj  22,  l^W,  he  ere- 
cuud  a  rerorAlioD  of  said  trust.'  etc.  The  de- 
leDdacts.  id  their  answer,  admit  all  the  aliega- 
tiooa  of  the  bill,  except  tho^  cooiaiDed  id  ibe 
fifth  iiarai^rapb.  which  thej  deoj.  mod  set 
forth  at  krDelh  the  circamstaDces  mider  which 
the  deed  of  CJctoljer  19,  1889,  was  nuide.  aod 
allege  that  it  was  made  with  fall  iDformatioD 
asto  bi9  e«tate,  aod  knowlcige  of  its  purposes, 
aoo  that  bewasaatistied  with  it  until  after  be  was 
secretly  married  in  September.  1893;  that  thej 
reiuaed  to  give  a  statement  of  his  property,  be- 
caa«^  they  beliered  that  persons  other  than 
plaintiff  were  endeaToring  to  ol>tain  control  of 
his  property.  Thev  deny  that  the  revocation 
was  of  any  effect,  because  the  deed  is  in  terms 
irrevocable,  and  to  rovoke  the  same  woukl 
work  great  injury  to  the  plaintiff. 

"It  will  be  observed  that  it  is  not  disputed 
that  George  B.  Neal,  at  the  time  of  the  execu- 
tion of  the  deed  in  question,  was  competent  to 
make  a  contract.  The  plaintiff  does  not  al- 
lege tbat  be  was  incompetent,  and  in  fact 
claims  tbat  be  is  now  fully  capable  of  manag- 
ing bis  own  affairs,  and  does  not  show  such 
marked  improvement  in  his  condition  as  to 
Justify  an  allegation  that  be  was  net  then  le- 

Slly  competent.  Of  course,  tbe  plaintiffs  case 
pends  upon  his  capacity  at  that  time  to  make 
a  valid  contract.  There  is  no  evidence  in  the 
case  to  show  want  of  legal  capacity  at  that  time. 
Plaintiff's  bill  is  based  upon  circumstances  at- 
tending the  execution  of  the  paper,  and  the 
character  of  the  instrument  itself.  Though 
DO  request  was  made  by  plaintiff  for  specmc 
findings  of  fact  or  of  law,  the  grounds  of  the 
application  are  very  clearly  set  out  in  the  ex- 
haustive and  able  argument  presented  by  coun- 
sel, in  propositions  as  follows:  'First.  There 
being  no  power  of  revocation  in  this  deed, 
and  It  having  been  prepared,  and  the  signature 
thereto  procured,  by  persons  who  stood  in  a 
confidential  relation  to  Neal,  the  burden  of 
proof  rests  on  defendants.  Second.  This  bur- 
den can  only  be  met  by  clear  and  decisive 
proof.  Third.  This  burden  is  upon  defendants 
to  show,  by  such  clear  and  decisive  proof,  these 
things:  (a)  That  Neal  had  a  true  and  full 
knowledge  of  his  estate,  its  extent  and  value, 
and  of  the  income  therefrom;  (b)  tbat  be  had 
independent  advice  in  regard  to  the  act  which 
he  was  performing;  (c)  that  the  terms  and  pro- 
visions of  tbe  deed  were  proper  and  reasona- 
ble; (d)  that  he  had  a  full,  clear,  and  intelligent 
understanding  of  the  act  he  was  engaged  in. 
and  of  tbe  effect  and  consequences  of  the  deed 
which  he  was  executing.'  The  defense  is  tbat 
Neal  was  informed  of  the  amount  and  charac- 
ter of  bis  estate;  that  tbe  control  of  bis  estate 
was  put  into  the  bands  of  a  trustee  at  his  own 
request,  and  be  was  fully  informed  as  to  tbe 
contents  and  purposes  of  tbe  deed,  and  it  was 
made  irrevocable  at  his  request;  and  further 
tbat,  though  then  and  now  competent  to  make 
a  valid  contract,  be  is  of  weak  intellect,  without 
qualifications  for  tbe  transaction  of  business, 
and  incapable  of  acouiring  such  qualifications 
as  would  make  it  safe  to  intrust  him  with  con- 
trol of  his  estate. 
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*  "The  main  qTiestioo  in  dbpote  is  as  to  the 
niental  capacity  and  bosiDessabflTiy  of  George 
B.  XeaL  and  should  be  first  oonsidend,  as  it 
has  a  bearifig  upon  the  other  qiMHiins  of  fact 
and  law.  Tte  le«tiniODT  of  George  R  Xeal, 
and  bis  manner  upon  the  stand,  wooM  Indi 
cate  that  be  is  nrx  a  man  of  foil  meiital  rigor 
or  average  intelligence,  though  his  testimocy 
was  to  some  extent  affected  by  his  defective 
bearing.  He  could  not  tell  when  bis  father, 
mother,  and  sraDdfatber  died.  Tbcae  evenu 
happened  before  he  knew  anytbiDg:  but  an 
ordinary  person  would  have  inquired,  and  re- 
membered such  important  oiatterB.  He  says 
be  did  not  luow  he  bad  a  guardian,  or  had 
any  property,  until  about  two  weeks  before  be 
came  of  age.  There  are  not  manv  Tonnemen 
of  that  age.  with  a  f(Mtune  of  f  idb,0O0~  who 
would  have  been  ienorant  of  that  fact,  or  who 
would  not  have  inquired  as  to  tbe  matter. 
When  he  undertook  to  cive  the  amount  of 

I  moneys  paid  to  him  by  3iftr.  Lane  in  1883.  he 
j  became  thoroughly  confused,  and  could  give 

•  no  intelligible  answer.  Dr.  Willard  was  bis 
,  attending  physician  from  infancy  until  be  was 
j  sixteen  or  seventeen  years  old.*  He  testified 

tbat,  in  infancy.  George  was  affected  by  mar- 
asmus, and  bis  development  was  very  slow. 
He  advised  bis  grandmother  that  be  did  not 
think  it  was  proper  for  him  to  arrive  at  tbe 
age  of  twenty -one,  unless  some  disposition  was 
made  of  bis  affairs,  or  someone  was  appointed 
to  look  after  him.  He  also  was  of  the  opinion 
that  the  best  thing  that  could  have  been  done 
to  develop  bis  mental  condition  was  to  keep 
him  at  home,  under  a  tutor  or  frovemess;  that 
there  was  no  use  sending  him  to  school,  because 
be  could  not  take  an  education.  Dr.  Fleming 
bad  attended  him  at  times  for  four  or  five 
years.  He  says:  *He  had  no  capacity  for 
understanding  what  I  was  talking  about. 
In  mental  condition  he  was  a  child,  simply. 
His  mental  development  was  incomplete.  Ae 
could  read,  and  had  a  personal  identity.  He 
was  neat  and  cleanly  m  bis  person.  Tbat 
showed  that  bis  moral  condition  was  good. 
But  tbe  intelligence  was  defective  and  his  judg- 
ment faulty.'  He  gave  it  as  his  opinion  that 
Neal  did  not  have  mental  capacitv  for  deal- 
ing with  a  considerable  estate.  Misa  Benson 
was  employed  as  teacher  for  eleven  years, 
and  remained  with  him  until  bis  marriage, 
in  1898.  She  traveled  with  him  extensively, — 
to  Chicago,  Denver,  and  a  long  trip  in 
Europe.  She  says:  *His  mental  development 
was  weak.  His  memory  was  very  good,  bat 
he  hadn't  any  reasoning  power  whatever,  and 
is  of  a  dependent  nature, — is  easily  persuaded 
or  influenced  by  others,  especially  by  anyoue 
to  whom  he  may  take  a  fancy.  Ue  was  bot 
capable  of  taking  care  of  his  property,  or  of 
himself  either.'  M.  L.  Durst  was  employed  as 
teacher  about  1883.  He  says:  'Well,  George 
couldn't  learn  a  rule  so  that  be  could  use  it 
three  or  four  days  later.  He  could  go  through 
tbe  examples  or  exercises  under  the  rules. 
He  could  learn  to  go  through  those  exercises, 
and  to  me  it  seemed  very  well,  and  I  thought 
be  was  learning  those  rules  so  he  could  retain 
them,  and  for  two  months  I  supposed  be  was 
making  very  good  progress;  but  at  tbat  time  I 
began  to  make  some  reviews  with  him,  and 
bad  occasion  to  use  the  rules  tbat  he  had  been 
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drilled  in,  and  found  that  he  couldn't  use  them. 
At  end  of  year,  do  not  think  any  progress  was 
made.  He  was  very  well  in  history.  Seemed 
rather  broad  and  well  informed  in  many  things, 
was  fairly  good  in  geography,  was  fairly  good 
in  spelling,  and  was  fiiirly  good  in  writing.' 
Samuel .  Kea,  an  uncle  oy  marriage,  knew 
George  from  childhood.  Saw  him  frequently 
at  Mrs.  Black's  and  at  his  own  home.  Took 
Greorge  to  Europe  in  1892.  He  says  of  him: 
*He  was  very  backward  as  a  boy,  and  seemed 
incapable  of  taking  an  education  such  as  the 
average  boy  is  able  to  take.  He  has  a  good 
disposition,  exceedingly  kind-hearted,  very 
easily  influenced  by  those  whom  he  cares  for, 
but  is  totally  unable  to  do  any  business.  In 
my  judgment,  he  is  totally  unfTt  to  take  care  of 
his  estate.  If  a  thing  is  explained  to  him,  he 
seems  to  understand  it  thoroughly,  but  it  is 
liable  to  get  away  from  him.'  These  witnesses 
have  no  connection  with  this  case.  William 
H.  Black,  Thomas  H.  Lane,  and  W.  A.  Lewis, 
express  similar  opinions. 

"On  part  of  plaintiff,  a  number  of  witnesses 
were  called  to  testify  to  the  capacity  and  ability 
of  George  NeaL  Hev.  Dr.  Fulton  ha<l  known 
him  for  some  time.  During  last  summer  and 
the  previous  summer  had  correspondence  with 
him,  and  in  January  of  1894,  taught  him  for 
twenty  or  twenty-five  days.  He  details  the 
course  of  study,  and  says  that  he  made  a  very 
marked  improvement,  and  adds:  *With  the 
right  kind  of  education,  I  am  satisfied  that  he 
would  continue  to  improve:  and  while  I 
noake  that  statement,  there  are  several  things 
to  be  taken  into  consideration.'  He  was  asked 
this  question:  'Assuming  that  this  young 
man's  estate,  as  it  exists  at  present,  to  be  in- 
yested  in  securities,— Pennsylvania  Railroad 
stock,  and  the  remainder  in  school,  city,  and 
county  bonds,  etc.,— I  wish  you  would  state 
what  your  judgment  is  as  to  his  ability  to  take 
care  of  that  property,  invested  in  that  way;*  to 
which  he  answered,  'I  think  he  could  do  it.' 
On  cross-examination  be  said  that  he  had  not 
tested  George  as  to  his  studies  after  the  lessons 
ceased;  that  he  did  not  think  that  Greorge  had 
an  ordinarily  developed  mind;  and  explained: 
*In  the  first  place,  George  is  one  of  those  men  in 
whom  the  sutures  of  the  brain  beccme  hardened 
early.  In  the  second  place,  I  think  his  educa- 
tion has  not  been  sufficient,  or  of  the  kind,  to 
develop  the  mind  of  any  boy.'  He  further 
said,  'I  think  he  could  transact  ordinary  busi- 
ness.' He  was  asked  the  question,  'Suppose 
be  was  given  his  estate  to  day,  of  $200,000,  in- 
vested in  stocks  and  bonds;  do  you  think  he 
could  be  trusted  to  convey  that  properly,  and 
reinvest  it  safely?'  To  which  he  answered: 
'  No,  I  don't.  I  think  he  can  manage  that  as  at 
present  invested.  ...  He  could  take  care 
of  it  with  such  advice  from  counsel  or  business 
men  that  he  could  secure,  but  I  don't  think, 
without  that,  be  could  manage  any  business 
complications.'  R.  G.  Gamble,  an  uncle  of 
Neal's  wife.  He  knew  George  about  eight 
Yean.  In  answer  to  the  same  question  put  to 
I)r.  Fulton  says:  'Well,  I  believe  George 
could  take  care  of  money,  and  I  believe  he 
knows  when  be  sees  a  good  investment.  I 
think  in  time  George  could  be  educated,  with 
a  little  assistance,  to  manage  it  himself.  Of 
course,  it  is  very  hard  for  a  man  that  has  never 
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had  any  experience  in  business  of  any  kind  to 
manage  or  transact  business,  —  buy  or  sell 
safely.'    He   was  asked: 

*'  *Q.  Do  you  think  George  could  be  safely 
trusted  to  invest  $15,000  to|20,000? 

"M.  I  don't  know  about  that.  That  would 
be  hard  to  tell. 

***Q.  Tou  don't  think  he  could  at  present? 

*'  'A.  Not  wiinout  assistance,  and  I  don't 
think  any  person  could.' 

**He  advised  George  to  revoke  the  deed  of 
trust,  and  gives  a  statement  of  the  circum- 
stances: 'I  told  him  it  would  have  to  be  fixed 
in  some  shape.  Either  he  would  have  to  take 
care  of  it  himself,  or  have  it  fixed  so  he 
couldn't  loose  it.  and  nobody  could  beat  him 
out  of  it.'  William  B.  Neal,  an  uncle,  says:  *I 
consider  that  George  is  very  careful  and 
cautious  in  any  undertaking,  but,  owing  tohia 
bad  education,  he  would  not  be  able  to  take 
care  of  his  affairs  without  further  education 
and  advice.  Had  him  in  office  from  the  time 
he  was  seventeen  or  eighteen  years  old  until 
after  he  came  of  age.'  W.  B.  Moyle  knew 
him  about  eight  years.  'Says,  He  is  very 
cautious  in  money  matters.'  In  answer  to 
question  put  to  Dr.  Fulton,  says:  'Well,  in- 
vested in  first-class  securities,  I  suppose,  I 
think,  I  know  he  would  be  cabable  of  taking 
care  of  it.*  And  again:  'Well,  I  don't  think 
George  would  be  able,  perhaps,  to  increase  it 
to  any  ffreat  extent;  but  as  invested  now,  he 
would  be  able  to  take  care  of  it.'  Reese  Neal, 
an  uncle,  says:  'He  visited  our  house  a  great 
deal,  and  went  with  us  to  Michigan  once  for 
two  weeks.  Bought  his  own  ticket,  and 
looked  after  his  own  finances.  Always  con- 
sidered him  very  careful.'  In  answer  to  the 
question:  'If  his  estate,  consisting  as  it  now 
Qoes,  of  Pennsylvania  Railroad  stock  and 
municipal  and  state  bonds,  was  put  into  his 
possession,  do  you  think  he  would  be  able  to 
manage  that  property?  **A.  Yes,  sir;  I  think 
he  could.'  In  cross  examination  be  said :  'By 
"managing"  I  mean  that  if  he  had  that  estate 
left  to  him,  and  if  he  struck  some  matter  that 
he  didn't  understand,  he  would  have  sense 
enough  to  go  and  see  where  it  was  wrong,  if  be 
thouerht  it  was  wrong.*  'I  think  he  is  fully 
developed  mentally.  I  think  he  is  a  little 
slow  in  some  thingf),  but  I  think  that  is  partly 
on  account  of  his  hearing.  He  is  a  little  slow 
in  learning. 

"'  Q.  You  think  it  would  be  safe  to  give  him 
1200,000,  and  let  him  go  out  and  take  care  of 
it  himself? 

***A.  Yes;  because  he  would  take  advice 
where  he  didn't  understand.' 

"Dr.  Samuel  Ayers,  an  expert  physician, 
made  an  examination  of  Neil  for  the  purpose 
of  testifying  in  this  case.  He  had  ten  or 
twelve  interviews  with  him.  Says  that  'he  is 
possessed  of  a  very  fair  degree  of  mental  capac- 
ity,— a  little  under  the  average  in  some  respects, 
and  average  in  others.  In  the  mathematical 
faculty  be  is  defective.  In  some  of  his  facul- 
ties—his observation,  for  instance— he  was  very 
good.  .  .  .  His  judgment  was  apparently 
good  in  various  matters,  perhaps  defective  in 
some  directions.  His  attention  was  close  and 
acute.  His  speech  was  clear  and  coherent  in 
all  matters.  Special  senses  all  normal,  except 
hearing.     Handwriting  particularly  good,  and 
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composition  good.  Expression  of  face  natural 
and  normal.  Caution  and  care  normal/  *As 
to  mathematics,  he  is  decidedly  under  the 
average,  in  almost  every  direction  you  take  him. 
His  reasoning  powers  are  quite  good.'  'Has 
ditticulty  in  making  change.'  *I  think  there 
has  been  some  defect  in  his  development.  This 
marasmus  probably  stopped  the  organic  growth 
in  the  brain.  It  was  an  iaterruption  in  the 
early  years,  undoubtedly;  but  he  seems  to 
have  overcome  it  in  later  years  largely,  par- 
ticularly during  his  married  life.  I  have  no 
doubt  that  he  has  developed  in  many  of  his 
faculties  much  more  readily  than  before.'  Be 
ing  asked:  'Take  George  in  the  condition  in 
which  you  found  him,  and  give  him  the  pos- 
sion  and  control  of,  say  $50,000:  do  you  thiok 
that  would  be  a  safe  thin^  to  do?'  He  an- 
swered: 'Well,  yes.  I  will  answer  yoii  by 
yes;  that  it  woulci  be  comparatively  safe.' 
tA**/Q.  Do  you  think,  for  George's  own  sake, 
supposing  he  was  some  relation  of  yours, — say 
he  was  the  ouly  son  of  some  lost  sister  of 
yours, — would  you  put  him  in  possession  of 
$200,000  worth  of  property  to  handle  and  dis- 
pose of? 

'*'A.  No.  I  don't  believe  I  would. 

"*y.  Why    wouldn't   you    do   it,   doctor? 

* "  .4.  Well,  I  would  not  do  it  for  this  reason : 
I  think  probably  he  could  not  manage  safely 
such  a  large  sum  without  he  had  some  ex- 
perience, and  without  some  assistance  too. 
He  might  get  along  wiib  it,  probably,  with  some 
losses;  but  I  believe  he  is  capable  of  profiting 
by  experience  of  that  kind,  because  he  is  cap- 
able of  development. 

"'Q.  If  invested  as  it  is  said  to  be  invested 
now,  in  Pennsylvania  Railroad  stock  and  mu- 
nicipal and  county  bonds,  would  he  be  able  to 
take  care  of  it? 

*'*A.  I  think  he  would,  from  what  I  have 
seen  of  him.' 

Mrs.  Neal  finds  nothing  wtong.  'It  is  just 
the  way  they  kept  him.' 

"A  fair  conclusion  from  all  this  testimony  is 
that  though  George  B.  Neal,  the  plaintiff,  is 
able  to  understand  an  ordinary  proposition, 
when  presented,  and  competent  to  make  a  con- 
tract, his  intellectual  powers  are  by  nature 
weak,  and  have  not  been  fully  developed. 
None  of  the  witnesses  for  plaintiff  state  un- 
qualifiedly his  ability  to  take  charge  of,  and 
safely  manage,  his  estate.  They  differ  from 
the  witnesses  on  part  of  the  defendants  as  to 
the  amount  of  his  mental  power,  and  the 
chances  for  improvement.  They  all  agree  at 
present  that  he  would  require  assistance. 
George  himself  says  that  he  thinks  he  is  able 
to  take  care  of  his  estate,  but  is  not  capable  of 
doing  business.  Thinks  he  has  improved  a 
little  in  the  last  year  or  two,  and  says:  'I  at- 
tribute that  t(>— since  my  marriage — that  I 
have  learned  a  little  more;  have  gotoutamang 
people;  by  getting  out  more  with  people,  busi- 
ness men  especially.  But  I  will  learn  a  great 
deal  more.'  The  criticism  made  by  plaintiff's 
witnesses  as  to  the  education  of  Neil  docs  not 
seem  to  be  well  founded.  There  is  no  evidence 
that  his  grandmother  and  uncles,  with  whom 
he  lived,  were  not  anxious  to  do  everything 
best  calculated  to  develop  his  powers.  Those 
with  whom  heSpassedlhis  daily  life  would  be 
better  able  to  judge  as  to  what  was  best  than 
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those  who  met  him  casually.  He  was  sent  to 
school,  provided  with  teachers,  given  very 
considerable  opportunity  for  travel;  and  bis 
uncle  William  B.  Neal  says  that  for  several 
years  he  was  taken  into  his  office,  with  a  view 
of  his  learning  something  of  business.  Dr. 
Willard,  who  attended  him  from  infancy,  and 
Dr.  Fleming,  who  attended  him  when  grown, 
would  be  able  to  form  a  more  reliable  judg- 
ment as  to  his  capacity  than  a  physician  oill^ 
in  to  make  an  examination. 

'The  next  question  of  dispute  is  as  to  the 
making  of  the  deed  of  trust  and  the  circum- 
stances attending  it.  Defendants  claim  that, 
as  the  allegations  of  the  bill  are  denied,  they 
should  have  been  supported  by  the  testimony 
of  two  witnesses,  and,  standing  on  the  testi- 
mony of  Neal  alone,  all  questions  thus  raised 
should  be  resolved  against  the  plaintiff.  The 
plaintiff  contends  that  the  relation  of  the  par- 
ties casts  the  burden  upon  defendants.  The 
testimony  having  been  produced,  we  think  it 
should  be  considered  and  determined  upon  its 
weight.  This  question  may  be  considered  un- 
der plaintiff's  third  proposition,  to  wit,  that  it 
must  appear  (a)  that  Neal  had  a  true  and  full 
knowledge  of  his  estate,  its  extent  and  value, 
and  of  the  income  therefrom;  (b)  that  be  had 
a  full,  clear,  and  intelligent  understanding  of 
the  act  he  was  engaged  in,  and  of  the  effect 
and  consequences  of  the  deed  he  was  execut- 
ing; (c)  that  he  had  independent  advice  in  re- 
gard to  the  act  which  he  was  performing. 
These  propositions  may  be  more  strongly  slated 
than  the  law  of  the  case  justifies,  but  they  sug- 
gest the  questions  of  fact  in  dispute.  George 
Neal's  account  of  the  transaction  is  that  the 
deed  was  signed  in  his  grandmother's  bouse. 
He  says:  'I  was  sittintr  in  the  back  parlor, 
reading  a  book,  and  William  Black  and  grand- 
mother came  to  the  door.  I  first  noticed  them 
standing  in  the  door,  and  I  just  glanced  up, 
and  didn't  pay  no  more  attention  to  them;  and 
my  grandmother  came  into  the  room  and  spoke 
to  me,  and  said  that  Will  would  like  to  see 
me.  So  I  laid  down  my  book,  and  went  out, 
and  followed  him  across  the  hall  into  the  sit- 
ting room;  and  he  asked  me,  he  would  like 
me  to  sign  this  paper.  So  he  held  the  paper 
out, — the  deed  of  trust, — and  he  read  it  over 
to  me,  but  didn't  explain  any  of  the  parts  of  it. 
Then  he  said:  "Do  you  want  to  manage  this 
estate  yourself,  or  do  you  want  somebody  ap 
pointed  to  manage  it  for  you?*'  Well,  I 
thought  over  it  a  minute  or  two,  and  men- 
tioned Mr.  Lane.  He  said.  *'You  would 
rather  have  Mr.  Lane  appointed?"  I  said. 
"Yes,  sir;"  and  he  said.  "Well,  sign  this."  1 
signed  the  paper,  and  he  didn't  say  anything 
for  a  while;  and  I  said,  "Will,  can  I  look  at 
the  papers?"  and  he  said,  "Certainly,"  and  I 
looked  over  it.  Just  glanced  down  each  page, 
and  turned  it  over,  but  I  couldn't  understand 
anything  about  it.  I  never  saw  such  a  paper 
as  that  before.  Then  I  folded  it  up  again,  and 
handed  it  over  to  him.  He  says,  "Do  you  un- 
derstand it?"  I  says,  "Yes,"  but  l'  meant 
that  I  had  appointed  Mr.  Lane,  and  that  was 
all  there  was  of  it.  Then  he  asked,  "There  is 
some  other  part  of  it  I  can't  quite  remember." 
but  he  showed  me  a  paper  of  some  kind  that 
he  called  a  statement.  He  held  it  in  his  hand, 
but  I  could  not  tell  you  what  was  on  it.    I  only 
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lieard  only  a  short  time  before  that  Mr.  Lane 
was  my  guardian.  Only  after  I  signed  this 
deed  of  trust,  I  asked  Will.  "How  much  am  I 
worth,  Will?"  And  he  said,  "Something  over 
$150,000." '  On  cross-examination  he'said  that 
before  this  he  knew  that  he  bad  some  property, 
but  did  not  know  how  much,  or  who  had 
charge  of  it;  that  a  couple  of  weeks  before  he 
heard  an  aunt  say  that  Mr.  Lane  was  his  guar- 
dian. 'I  didn't  think  any  more  of  it. '  He  had 
no  recollection  of  signing  any  paper  in  connec- 
tion with  Mr.  Lane's  account.  The  only  pa- 
per he  recollected  was  the  deed  of  trust.  Says 
he  acknowledged  the  deed  of  trust  at  the  office 
of  W.  A,  Lewis,  but  says,  'He  didn't  tell  me 
anything  about  the  deed  of  trust/  and  denies 
that  he  had  any  talk  with  Mr.  Lewis  as  to  the 
terms  of  the  deed,  or  the  account  of  Mr.  Lane. 
*He  read  it  over  to  me  but  that's  all.  William 
H.  Black  read  over  something,  but  I  don't 
know  what  was  on  it.'  William  H.  Black 
says  that  Dr.  Willard  had  advised  that  some 
arrangement  should  be  made  for  the  care  of 
Neail's  estate  when  he  came  of  age;  that,  when 
George  was  about  to  come  of  age,  he  obtained 
a  statement  showing  accurately  the  condition 
of  George's  property  up  to  that  time;  that  he 
gave  the  statement  to  him,  and  asked  him 
whether  he  thought  that  he  was  capable  of 
•managing  his  property.  He  replied,  in  a»very 
pathetic  way,  that  he  didn't  feel  himself  com- 
petent to  take  charge.  He  then  expressed  a  de- 
sire that  Mr.  Lane  should  continue  the  man- 
agement of  his  property.  He  professed  that 
he  understood  the  situation,  and  at  his  sugges- 
tion I  undertook  to  beconie  trustee  in  the  in- 
terim,  until  Mr.  Lane  had  filed  his  account  as 
guardian  and  been  discharged.  I  showed  it 
(the  statement)  to  him,  particularly  the  part 
showing  the  aggregate  of  his  property.  This 
was  the  result  of  a  familjr  consultation.  After- 
wards saw  W.  A.  Lewis,  Esq.,  and  after  a 
number  of  consultations  with  him  the  deed  of 
trust  was  prepared.  Mr.  Lewis  was  not  Black's 
attorney,  but  had  represented  George  Neal's  es- 
tate. The  deed  was  signed  at  Lewis's  office. 
Mr.  Lewis  went  over  it  with  Neal,  and  dis- 
cussed it  with  him.  The  clause  making  it  ir- 
revocable was  inserted  at  Neal's  request.  As 
to  his  understanding  of  the  statement  and  deed 
of  trust,  he  says:  *He  had  mind  enough  to  un- 
derstand the  total  amount,  and  different  items 
composing  his  estate,  but  would  not  know  the 
difference  between  a  bond  and  a  promissory 
note.  He  understood  the  terms  of  the  deed  of 
trust.  Whether  he  understood  the  full  import, 
I  do  not  know.'  W.  A.  Lewis  says  he  was  attor- 
ney for  Neal's  estate,  and  for  his  guardian.  He 
did  not  see  Neal  in  reference  to  this  matter  un- 
til the  time  of  executing  the  deed,  but  states  at 
length  his  conference  with  William  H.  Black, 
and  his  instructions  V>  him,  and  states  the  in- 
terview when  the  deed  was  signed  as  follows: 
^I  asked  Neal  whether  he  understood  what  his 
estate  consisted  of,  and  whether  or  not  he 
wanted  me  to  go  over  the  account  of  Mr.  Lane 
with  him,  and  explain  it  to  him.  He  said, 
"No;"  that  his  uncle  William  H.  Black  had 
gone  over  it  with  him,  and  he  understood  it 
pretty  well,  or  as  well  as  he  hoped  to;  that  he 
didn't  understand  figures  or  money  matters 
very  well,  and  he  didn't  want  to  have  anything 
to  do  with  it, — he  would  only  get  twisted  up. 
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— and  he  wanted  me  to  have  his  uncle  appointed 
trustee  first,  so  that  Mr.  Lane  could  file  his  ac- 
count, then  when  Mr.  Lane  would  get  through 
with  his  account,  and  it  would  be  passed  by 
the  court,  then  Mr.  Black  would  appoint  Mr. 
Lane  trustee  in  his  stead.  I  then  asked  him 
whether  or  not  he  wanted  this  deed  of  trust  to 
be  revocable  at  any  time,  and  advised  him  that 
he  ought  to  state  in  the  deed  of  trust  whether 
he  wanted  it  revocable  or  irrevocable;  that  it 
might  be  drawn  to  be  revocable  after  ten  years, 
or  after  he  would  become  fifty,  if  he  thought 
he  would  improve;  but  he  said  he  didn't  ex- 
pect to,  that  he  had  been  training  with  teachers 
and  traveling,  and  the  only  thing  he  could 
learn  was  a  little  history,  and  for  me  to  put  in 
a  clause  so  that  it  couldn't  be  coaxed,  away  at 
any  time.  That  is  the  word  he  used.  Then 
I  added  the  clause  in  his  presence,  in  the  of- 
fice. I  wrote  these  words:  "And  1  hereby 
make  this  conveyance  irrevocable."  This  deed 
of  trust  was  not  out  of  my  office  after  it  was 
signed,  until  Mr.  Neal  had  been  there  and 
talked  it  over  with  me  and  executed  it.  I  read 
it  over  and  explained  it  to  him.  I  think  we 
were  pretty  near  all  the  afternoon  over  it, — 
an  hour  or  an  hour  and  a  half  any  way. 
There  was  nothing  in  this  paper  he  did  not 
understand.  He  was  brought  to  my  office  for 
that  purpose.  Otherwise  I  could  have  sent 
this  paper  to  be  signed  by  him  at  his  grand- 
mother's. It  was  explained  in  all  its  details, 
and  I  thought  he  well  understood  it.  He 
afterwards  joined  with  his  uncles  in  having 
Mr.  Lane  discharged.  That  is  the  paper  they 
sent  to  Grandmother  Black's  home.'  He  says 
the  clause  in  relation  to  income  was  inserted 
after  the  paper  had  been  drawn,  and  after  dis- 
cussion with  Neal,  which  he  details.  'As  the 
paper  was  originally  drawn,  I  think  he  was  to 
draw  all  the  income  if  he  wanted  it.  And  he 
thought  that  was  giving  him  too  much  range, 
and  it  might  not  be  best  to  have  it  in  that 
shape.'  Samuel  Rea  says:  'I  remember  one 
occasion,  we  were  at  the  Savoy  Hotel,  I  think, 
in  London.  He  detailed  to  me  the  transfer  of 
his  estate,  and  how  well  satisfied  he  was  that 
Mr.  Lane  or  his  uncles  should  have  charge  of 
it;  that  be  didn't  feel  that  he  could  take  care 
of  it  or  understand  it.'  Miss  Benson  says: 
'About  the  time  he  was  twenty -one,  he  came 
to  me  and  told  me  that  they  had  told  him  all 
about  his  affairs,  and  asked  him  if  he  wanted 
to  take  charge  of  his  money,  or  have  someone 
else  do  it,  and  he  said,  "Oh,  no,"  he  wanted 
somebody  else  to  do  it,  and  they  asked  him 
who,  and  he  said  Mr.  Lane  and  his  uncle 
Will.  Then  it  seems  that  he  had  some  papers 
at  home  that  he  wanted  to  bring  up  to  me  to 
read.  He  read  them  over,  he  said,  and  could 
tell  me  where  his  money  was.  and  how  it  was 
arranged,  what  railroad  stock  he  had,  and  dif- 
ferent things  about  it.  He  tried  to  explain  to 
me,  but  I  can't  tell  you  anything  he  said,  be- 
cause I  didn't  care.  I  remember  he  spoke 
about  railroad  stocks.  I  think  he  told  me 
the  amount  of  the  whole.  It  was  something 
over  $150,000.' 

"In  view  of  this  testimony,  there  is  no  room 
to  doubt  that  the  plaintiff  was  fully  and  fairly 
informed  of  the  condition  of  his  estate,  and  the 
terms  and  conditions  of  the  deed  of  trust. 
Whether  he  fully  comprehended  them  in  all 
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the  details  is  not  so  certain.  He  was  able  to 
understand  in  a  general  way  the  condition  of 
his  estate,  the  purpose  to  be  accomplished, 
and  the  mode  of  effecting  it.  This  is  all  that 
should  be  required.  If  it  were  necessary  that 
a  ^rson  creating  such  a  trust  should  fully  ap- 
preciate all  the  technical  intricacies  of  the 
transaction,  he  should  not  need  a  trustee,  and 
one  who  did  would  not  be  able  to  protect  him- 
self against  his  own  weakness  and  incapacity. 
It  is  sufficient  that  he  be  not  deceived,  or  mis- 
led by  fear  or  favor.  In  this  case  there  is  no 
allegation  of  any  attempt  to  deceive  Neal  or 
mislead  him  in  any  way,  except  such  as  may 
be  implied  from  the  statement  that  he  was  ig- 
norant of  the  condition  of  his  estate;  'the  in- 
formation in  relation  thereto  being  in  the  pos- 
session of  said  Lane  and  said  Black,  and  the^ 
having  concealed  the  same  from  him.'  This 
statement  is  not  fully  sustained  even  by  Neal's 
own  testimony.  He  admits  that  Black  told 
him  that  his  estate  amounted  to  over  $150,000, 
and  showed  him  a  statement  of  it,  which  he 
read  to  him.  He  is  not  sustained  by  any  other 
witness.  Black  says  he  obtained  a  statement 
from  Mr.  Lane  which  he  showed  to  Neal,  and 
explained  to  him.  Lewis  says  he  offered  to  sro 
over  the  accounts  of  Lane  with  Neal,  and  ex- 
plain them  to  him;  but  be  said  that  it  was  not 
necessary,  as  his  uncle  William  had  done  so. 
And  he  told  Miss  Benson  that  he  understood 
all  about  his  estate,  and  offered  to  show  of 
what  it  consisted.  We  are  therefore  of  the 
opinion  that  there  is  no  reason  for  setting  aside 
this  deed  because  of  ifl^norance  or  concealment. 
"But  it  is  claimed  that  Neal  did  not  have 
proper  counsel  and  advice,  and  that  the  deed 
should  be  revoked,  if  for  no  other  reason,  be- 
cause Neal  acted  'without  any  independent  ad- 
vice.' Some  of  the  cases  say  that  this  of  itself 
is  sufficient  ground  for  setting  aside  a  volun- 
tary deed.  What  is  independent  advice?  W^e 
think  an  examination  of  the  cases  will  show 
that  the  word  is  used  as  a  synonym  of  'impar- 
tial.' One  of  the  definitions  of  the  word  is, 
'Not  subject  to  bias  or  influence.'  It  certainly 
does  not  mean  that,  when  a  person  has  the  ad- 
vice of  one  or  more  impartial  friends,  he  must 
seek,  or  the  friend  must  suggest,  application 
to  another.  Nor  do  we  think,  when  the  friend 
is  a  near  relative,  who  is  familiar  with  the  con- 
dition of  the  party  as  to  mental  capacity  and 
estate,  that  it  is  necessary  to  call  in  a  stranger 
to  make  his  advice  valid.  Neal  says  he  acted 
solely  on  the  advice  of  William  H.  Black.  If 
so,  why  was  be  not  an  independent  aqd  com- 
petent adviser?  It  is  true  that  he  was  made 
trustee,  with  an  annual  salary  of  $500.  But 
this  was  a  temporary  arrangement,  to  con- 
tinue until  Mr.  Lane,  the  selected  trustee, 
could  be  properly  appointed.  Otherwise 
Black  had  no  personal  interest  in  the  deed. 
All  the  estate  was  left  to  the  absolute,  final 
control  of  Neal.  The  only  interest  he  could 
have  in  the  estate  would  be  in  case  of  intes- 
tacy. But  this  he  had  under  the  law,  and 
not  through  the  deed.  He  did  not  act  solely 
upon  his  own  judgment,  but  upon  the  advice 
of  Dr.  Willard,  and  after  copsultation  with 
other  members  of  the  family.  In  seeking  le- 
gal advice  he  did  not  go  to  his  own  nttorney, 
but  to  Mr.  Lewis,  who  had  acted  for  Neal 
in  appointment  of  bis  guardian,  and  says 
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that  he  represented  Neal's  estate,  though  he 
acted  as  attorney  for  his  guardian.  Mr.  Lane 
says  be  knew  nothing  of  the  deed  until  after 
it  was  executed.  When  a  young  man,  soon 
after  coming  of  age,  makes  a  voluntary  deed 
^ving  away  his  estate,  or  relinquishing  a  right 
m  favor  of  another,  and  especially  if  he  be  of 
weak  mind  and  inexperienced,  the  transaction 
should  be  carefully  considered  in  view  of  all 
the  circumstances.  But  in  this  case  we  find 
no  evidence  that  Black  and  Lewis  did  not  act 
fairly  and  honestly  for  what  they  regarded  the- 
best  interest  of  Neal,  and  we  do  not  think  there 
was  anything  in  their  relations  to  him  or  bis 
estate  to  make  them  incompetent  advisers. 

"But  it  is  further  claimed  that  the  deed  is 
improvident,  and  the  revocation  should  there- 
fore be  sustained.  When  a  deed  is  voluntarily 
executed  by  a  person,  it  is  doubtful  whether 
he  can  revoke  it  merely  because  it  is  improvi- 
dent. But  as  in  this  case  the  deed  confers  no- 
vested  right  in  any  third  person,  but  is  solely 
for  the  protection  of  the  grantor,  a  court  should 
inquire  whether  the  provisions  are  inconsistent 
with  such  purpose.  Under  the  circumstances 
of  this  case,  we  regard  the  general  purpose  of 
the  deed  as  eminently  wise  and  proper.  Neal 
was  a  young  man  possessed  of  a  large  estate. 
He  was  of  weak  intellect,  but  with  sufficient 
ability  to  recognize  his  incapacity.  He  was 
inexperienced  in  business,  and  whether  it  was 
because  of  improper  education,  as  alleged  by 
his  witness,  or  inability  to  take  a  proper  edu- 
cation, as  said  by  those  more  intimately  asso- 
ciated with  him,  the  fact  remained,  and  even 
he  himself  did  not  expect  improvement.  It 
was  certainly  wise  in  him  to  put  it  into  the 
hands  of  someone  able  and  willing  to  take  care 
of  it,  and  upon  terms  which  would  prevent 
waste  by  mismanagement,  and  so  that  it  might 
not  be  coaxed  from  him.  The  trustee  selected 
was  a  well-known  business  man  of  unques- 
tioned integrity,  a  friend  of  his  grandfather, 
who  had  shown  his  ability  by  increasing  bis 
estate,  while  guardian,  from  about  $97,000  to 
about  $165,000.  Onless  something  in  the 
special  provisions  is  found  to  be  unreasonable, 
the  deed  could  not  be  held  to  be  improvident. 
We  will  therefore  examine  the  matters  sug- 
gested by  counsel  in  their  order  as  stated: 

"  'First.  It  strips  Neal  of  all  his  property,, 
without  any  valid  reason  therefor.'  This  is 
not  in  accordance  with  the  fact.  The  deed 
does  not  give  away  any  part  of  his  estate,  ex- 
cept $500  a  year  as  compensation  to  the  trustee 
for  management.  It  does  give  to  the  trustee 
the  power  to  control  it,  for  the  very  good  rea- 
son that  he  did  not  feel  able  to  safely  manage 
it  himself. 

•*  'Second.  It  contains  no  power  of  revoca- 
tion.' This  is  a  fact,  but  it  does  not  of  itself 
render  the  deed  improvident.  It  was  inserted 
upon  full  consideration,  Imd  at  his  request,  as 
stated  by  Mr.  Lewis.  'To  have  made  the  deed 
revocable  would  have  defeated  the  purpose  for 
which  it  was  made. 

*'  'Third.  Because  it  leaves  him  at  the  dis- 
cretion of  the  trustee  as  to  what  portion  of  the 
income  he  shall  receive  from  his  own  properly.' 
This  provision  was  made  after  full  discussion, 
and  practically  at  Neal's  suggestion.  The  iu> 
come  was  large,  and  he  felt  that  it  might  be 
wasted,  and  preferred  that  it,  like  the  rest  of 


1896. 


Ne^ll  v.  Black. 


713: 


hiB  estate,  should  be  protected  by  the  judgmeDt 
of  his  trustee.  No  difficulty  has  so  far  arisen. 
Neal  has  had  all  be  asked,  and  presumably 
all  he  needed.  If  the  trustee  should  uureason- 
ably  withhold  the  income,  he  is  under  eontrol 
of  the  court,  and  may  be  compelled  to  do  his 
duty. 

•**  Fourth.  Because  it  makes  no  provision 
for  future  contingencies  or  emergencies.'  The 
income  of  the  estate  was  probably  deemed  suf- 
ficient to  provide  for  all  contingencies.  It  is 
ample  for  the  liberal  support  of  a  family,  and 
the  accumulations  would  probablv  be  suffi- 
cient to  meet  any  unusual  deman(fs.  If  not, 
the  entire  estate  is  within  the  control  of  the 
court. 

"  '  Fifth.  Because  it  gives  unsafe  and  unwise 
power  to  the  trustee.'  If  a  man  retains  con- 
trol of  his  property,  he  has  unlimited  power 
over  it.  If  he  deems  it  wise  to  commit  it  to 
another  a  proper  management  of  it  requires 
that  he  should  confer  extensive  powers..  The 
specifications  under  this  head  are:  '(a)  That 
the  trustee  is  not  required  to  give  security.' 
We  think  an  examination  of  the  case  will 
show  that  it  is  an  exceptional  case  where  a 
trustee  created  by  a  voluntary  deed  is  required 
to  give  security.  There  is  no  reason  why  he 
should  be.  when  he  is  selected  by  the  grantor, 
and  he  alone  is  interested  in  the  estate.  Pre- 
sumably, be  is  selected  because  of  his  ability 
and  integritv,  and  for  the  convenience  of  the 
grantor,  and  it  would  be  unreasonable  for  the 
grantor  to  ask  a  third  person  to  stand  good  for 
the  default  of  his  own  agent.  See  Rigler  v. 
Clovd,  14  Pa.  364.  (b)  The  objection  that 
William  H.  Black  has  the  power  to  name  a 
new  trustee  without  security  has  more  force. 
But  this  alone  ougbt  not  to  strike  down  the 
deed.  It  may  seem  unwise  to  give  the  power 
to  name  a  new  trustee  to  Black.  Neal  doubt- 
less thought  that,  if  the  occasion  arose.  Black 
would  act  only  for  his  (Neal's)  good,  and  that 
his  acquaintance  with  the  business  world  would 
enable  him  to  make  a  better  selection.  He 
would  not  be  likely  to  act  without  consultation 
with  Neal.  and  if  he  undertook,  improperly, 
to  act  contrary  to  NeaVs  wishes,  could  be  re- 
strained. *(c)*Tbejtrustee  has  unlimited  pawer 
as  to  conversion  of  property  and  investments.' 
We  do  not  think  it  an  unwise  thing  lo  author- 
ize the  trustee  to  make  investments  outside  of 
those  expressly  designated  by  law.  So  far,  the 
investments  of  the  trustee  are  largely  those 
made  by  Mr.  Black,  from  whom  the  estate 
came.  but.  as  before  remarked,  a  wide  dis- 
cretion must  be  confided  in  a  trustee  in  such  a 
case,  '(d)  The  trustee  is  not  required  to  ac- 
count to  anybody.'  Neal  can  require  an  ac- 
count at  any  time,  and.  if  refused,  the  trustee 
can  be  compelled  to  make  it.  It  is  alleged 
that  an  account  has  been  frequently  demanded 
and  refused.  It  was  demanded  several  times 
within  a  few  days,  abobt  the  time  the  bill  was 
filed  in  this  case.  Lane  told  Neal  that  he 
would  make  it  out,  but  that  it  would  require 
some  time.  Lewis  offered  to  go  with  him  and 
go  over  the  books.  A  statement  was  made, 
and  banded  to  Mr.  Black,  who  concluded  that 
at  that  time  it  ought  not  to  be  furnished.  The 
legislature  has  conferred  upon  the  courts  very 
extensive  powers  over  trustees  and  trust  estates. 
It  is  therefore  unnecessary  to  reserve  in  the 
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deed  creating  siich  a  trust  rights  to  the  restui 
que  trust  which  he  may  exercise  under  the  su- 
pervision of  the  court,  and  it  would  be  unwise 
and  improvident  to  do  so  when  the  trust  is 
created  to  protect  him  against  h|s  own  weak- 
ness. 

*'  The  foregoing  has  been  written  in  consid- 
eration of  the  facts  of  the  case,  and  though 
some  of  the  principles  of  law,  as  we  under- 
stand them,  have  been  stated,  we  have  not  re- 
ferred to  the  case  by  which  we  believe  they  are 
established.     Those  will  now  be  considered. 

*'At  the  first  blush,  it  would  seem  that  one 
who  was  compos  mentis  and  sui  juris,  who  has 
made  a  voluntary  deed  for  his  own  benefit,  and. 
by  it  granted  no  vested  rigbt  to  another,  should 
have  the  power  to  control  his  own  affairs,  and 
revoke  the  trust  whenever  he  felt  disposeil  to 
do  so.  This  does  not  appear  to  be  the  law. 
When  such  a  trust  is  created  the  party  consti- 
tutes himself  a  ward  of  the  court,  and  cannot 
revoke  his  act.  except  subject  to  the  approval, 
of  a  court  having  jurisdiction  of  such  sub- 
jects. This  is  apparent  from  the  many  case^i 
m  which  the  courts  have  been  asked  to  ratify 
such  revocations,  and  the  many  cases  in  which 
they  have  refused  to  do  so.  Among  the  first 
cases  upon  this  subject  in  Pennsylvania  is 
Reese  v.  Ruth,  18  Serg.  &  R.  484.  The  deed 
was  substantially  in  the  terms  of  the  deed  in 
this  case.  It  was  an  action  of  assumpsit, 
brought  before  the  extensive  equity  powers 
now  conferred  upon  our  courts  by  the  act  of 
1886.  The  court  held  that  the  action  would 
lie,  but  that  the  jurv  should  have  been  in- 
structed 'that  the  plaintiff  had  no  ri^ht  to 
avoid  her  deed  unless  fraudulently  obtained, 
and  they  might  at  the  same  time  have  directed 
them  that  she  was  entitled  to  what  was  neces- 
sary for  present  maintenance,  under  the  re- 
striction which  I  have  mentioned.'  One  of 
the  cases  upon  the  subject  {Reidy  v.  Small,  154 
Pa.  505,  20  L.  R.  A.  862),  is  almost  identical 
with  the  present  case,  except  as  to  the  age  of 
the  parties;  Reidy  being  seventy-three  years 
old,  and  Neal  twenty  one.  Justice  Dean,  in 
reversing  the  decree  of  the  court  below,  says: 
*  We  think  the  executfon  of  this  deed,  under 
all  the  circumstances,  was  a  wise  act  on  part 
of  plaintiff;  both  he  and  this  trustee  have  ac- 
cess to  the  court,  who  will  see  to  it  that  the 
trust  is  faithfully  executed.  There  is  no  rea- 
son shown  why  it  should  be  revoked,  while 
there  are  many  why  it  should  be  sustained.' 
The  facts  of  that  case,  and  the  reasoning  from 
them,  as  slated  by  Justice  Dean,  would  aptly 
apply  to  this  case,  by  substituting  *  natural  in- 
capacity '  for  '  drunkenness  and  fear  of  insan- 
ity.' It  meets  nearly  every  question  raised  in 
this  case.  He  very  clearly  shows  that  the  fact 
that  the  deeds  contained  no  clause  of  revoca- 
tion did  not  affect  Its  validity,  because  such  a 
clause  would  have  defeated  the  object  of  the 
tru8t.  See,  to  same  effect,  Ashhunfs  Appeal, 
77  Pa.  464,  and  Ash's  Appeal,  80  Pa.  500.  The 
other  reported  cases  differ  from  this  in  the  fact 
that  the  deeds  in  dispute  gave  vested  or  con- 
tingent rights  to  third  parties,  but  tbey  seem 
to  have  been  disposed  of  upon  the  same  princi- 
ples as  the  cases  cited.  In  Oreenfield^s  Estate, 
14  Pa.  489.  the  case  seems  to  have  been  ruled 
largely  upon  Reese  v.  Ruth,  supra.  The  court 
says:  'Settlements  like  that  before  us,  reserv- 
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ing  a  present  interest  in  the  creator  of  them, 
and  carrying  a  future  betktii  or  bounty  to 
•other  designated  parties,  are  very  usual.  If 
fairly  made  and  carried  into  effect,  uninflu- 
enced by  fraud  or  circumvention,  they  cannot 
be  subseq^uently  impeached,  as  is  shown, 
among  other  determinations,  by  our  own  case 
of  Reese  v.  Ruth,  IS^Serg.  &  R.  434/  Page 
501.  And  Judge  Gibson  refers  to  the  fact  that 
one  of  her  purposes  was  to  protect  herself 
against  the  importunities  of  some  of  her  friends. 
Page  495.  In  Jiface  v.  Boyer,  30  Pa.  99,  it  was 
said  that  '  nothing  but  fraud  or  palpable  mis- 
take is  ground  for  rescinding  an  executed  con- 
veyance. .  .  .  But  the  mere  fact  that  a 
person  is  of  weak  understanding,  whether  pro- 
duced by  old  age,  accident,  or  disease,  if  there 
be  no  fraud  or  surprise,  is  not  an  adequate 
cause  of  relief.  .  .  .  And  the  mere  fact 
that  a  contract  is  improvident  is  no  ground  for 
setting  it  aside.*  Page  110.  *  Ad  vice  or  even 
persuasion  to  make  a  deed  or  will  in  a  particu- 
lar way  is  not  fraudulent.  There  must  be 
something  more,  something  that  amounts  to 
imposition  or  circumvention.'  Page  113.  The 
opinion  of  Judge  Symser  considers  all  these 
questions  very  fully  and  clearly.  In  this  case 
the  court  refused  to  revoke  the  deed,  though  it 
was  subsequently  declared  to  be  testamentary, 
and  therefore  revocable.  Frederick's  Appeal, 
52  Pa.  338,  91  Am.  Dec.  159.  In  Hitter's  Ap- 
peal, 59  Pa.  9,  Ritler  being  addicted  to  drink, 
made  a  deed  of  real  estate,  m  trust  to  pay  debts, 
$60  per  annum  to  Hitter,  and  balance  to  his 
"Wife.  The  court  says:  '  This  deed  is  neither 
testamentary  nor  revocable,  and  it  is  clearly  the 
interest  of  all  parties  that  it  should  be  sustained. 
It  was  made  by  the  plaintiff  with  a  full  knowl- 
edge of  his  own  weakness,  and  we  cannot 
doubt  he  was  the  best  judge  of  himself.'  Page 
13.  In  Fellaics's  Appeal,  93  Pa.  470,  it  was 
said:  'The  title  of  a  trustee  under  a  deed  of 
trust  is  complete,  and  irrevocable  by  the  set- 
tlor, although  the  transaction  be  purely  volun- 
tary.' Merriman  v.  Munson,  134  Pa.  114,  was 
a  spendthrift  trust.  The  court  below  said: 
*  The  proof  by  these  witnesses,  as  against  the 
plaintiff's  own  testimony  alone,  shows  that  the 
power  of  revocation  was  purposely  and  know- 
ingly surrendered  by  the  plaintiff,  in  order  to 
guard  against  his  own  inability  to  control  or 
administer  his  property.'  Page  127,  134  Pa. 
And  the  supreme  court  says :  *  To  have  inserted 
a  clause  of  revocation  in  such  a  trust  would 
have  been  an  act  of  extreme  folly,  as  it  would 
have  rendered  it  of  no  value  for  the  protection 
of  his  estate.'  Page  131,  134  Pa.  See  also 
,Simon  v.  JSi7non,  163  Pa.  292. 

"None  of  the  cases  in  which  such  deeds  have 
been  declared  void  will  be  found  to  be  incon- 
sistent with  the  principles  upon  which  the  fore- 
going cases  were  decided.  They  will  be  found 
to  be  ineffective  as  deeds,  because  not  in  ac- 
cordance with  some  rule  of  law,  or  be  voidable 
because  they  grant  estates,  and  were  procured 
hv  undue  influence,  mistake,  or  fraud.  In 
Turner  v.  Scott,  51  Pa.  126.  and  Frederick's 
Appeal,  52  Pa.  338,  91  Am.  Dec.  159.  the  deeds 
were  held  to  be  testamentary,  and  therefore 
revocable.  In  Russell's  Appeal,  75  Pa.  279,  a 
lady  in  contemplation  of  marriage  executed  a 
deed  of  settlement,  in  which  she  provided  for 
payment  of  the  income  of  her  estate  to  herself 
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for  life,  and  after  her  death  to  her  children,  if 
any,  and,  if  not,  to  her  brother  and  sisters. 
There  was  no  power  of  revocation.  Her  hus- 
band died,  leaving  her  childless.  She  had  been 
advised  that  she  could  dispose  of  her  property 
by  will,  though  there  was  no  such  provision 
in  the  deed.  The  deed  was  made  in  view  of 
marriage,  and  no  other  purpose  appeared.  The 
court  held  that  there  was  a  mistake  of  fact, 
and  not  merely  one  of  law,  against  which 
equity  could  grant  relief  as  against  mere  vol- 
unteers. The  court  says:  '  It  may  be  admit- 
ted also  that  the  mere  omission  of  counsel  to 
advise  the  insertion  of  a  power  to  revoke  will 
not  alone  be  a  ground  in  equity  to  set  aside  a 
voluntary  conveyance.  But  the  absence  of 
such  a  power,  and  the  failure  of  counsel  to  ad- 
vise upon  it,  are  circumstances  of  weight, 
when  joined  to  other  circumstances  tending  to 
show  that  the  act  was  not  done  with  a  deliber- 
ate will.'  The  court,  however,  says:  'There 
may  be  reasons  for  continuing  the  disability 
intended  by  the  grantor  or  settlor  which  would 
influence  the  chancellor  to  maintain  it.  as 
where  a  settlement  is  made  for  self- protection 
against  improvidence,  or  the  urgent  importu- 
nities of  others/which  the  circumstances  show 
it  is  difficult  for  the  grantor  or  settlor  to  resist.' 
Page  289.  Darlington's  Appeal,  86  Pa.  512, 
27  Am.  Rep.  726,  was  a  case  in  which  a  mar- 
ried woman  made  a  voluntary  conveyance  of 
all  her  estate  to  her  husband,  and  the  contro- 
versy was  between  her  own  child  and  the  chil- 
dren of  her  husband  by  a  former  marriage. 
It  was  held  that  the  confidential  relation  be- 
tween the  husband  and  wife  require<l  affirma- 
tive and  positive  proof  that  it  was  her  volun- 
tary act.  and  not  induced  by  undue  influences. 
In  Rick's  Appeal,  105  Pa,  528,  it  was  held  that 
the  evidence  *  tends  strongly  to  show  that  Mrs, 
Peiffer  signed  the  deed  of  trust  in  ignorance 
of  its  legal  effect;  that  she  had  no  intention  of 
depriving  herself  of  all  control  of  her  prop- 
erty in  the  future;  and  that  the  brother  in 
whom  she  confided,  misled  and  deceived  her. 
If  Mrs.  Peiffer  signed  the  deed  under  the  rep 
resentation  that  it  could  be  revoked,  then  a 
fraud  was  practised  upon  her;  if  under  the  ad- 
vice that  she  could  not  insert  a  power  of  revo- 
cation, she  was  wrongly  advised;  she  acted  un- 
der a  mistake,  partly  of  law  and  partly  of  fact; 
she  was  misled  by  those  whose  duty  it  was  to 
inform  her.  .  .  .  Not  only  was  this  deed  irrev- 
ocable in  its  terms,  but  it  was  improvident.' 
But  the  court  further  says:  *  It  would  be  un- 
wise in  us  to  hold  that  a  person  may  not  make  an 
irrevocable  gift,  nor  would  the  authorities  sus 
tain  it.  There  may  be  instances  in  which  it  is 
to  the  highest  interest  of  a  man  to  place  his  es- 
tate beyond  his  control  irrevocably.  He  may 
do  so  to  protect  himself  against  his  own  infirm- 
ities, .  .  .  The  intent  to  make  the  gift  irrev- 
ocable should  be  clear.'  The  court  thus  rec- 
ognizes the  principle  of  Reese  v.  Ruth  and 
Reidy  v.  Small.  In  Miskey's  Appeal,  107  Pa. 
611.  it  appeared  that  Jacob  A.  Miskey  had 
made  a  deed  bv  which  he  conveyed  his  entire 
estate — about  170,000— to  his  father,  reserving 
for  himself  the  income  during  his  life,  making 
no  provision  for  his  wife,  and  but  a  slight  pro- 
vision for  his  son;  that  Miskey  was  a  Idrunk- 
ard,  and  largely  under  the  influence  of  his 
father,  and  the  deed  was  prepared  by  his  fath- 
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€r's  attorney.  There  was  no  power  of  revo- 
cation, and  no  testimony  in  the  case  showing 
that  this  fact  was  known  to  him,  or  was  in  any 
manner  explained  to  him;  that  it  did  not  ap- 
pear that  the  deed  was  read  over  or  explained 
to  him  at  or  before  its  execution,  etc.  The 
court  held  the  principle  recognized  in  all  the 
cases:  *  That  wherever  one  person  obtains  by 
voluntary  donation  a  large  pecuniary  benefit 
from  another,  the  burthen  of  proving  that  the 
transaction  is  righteous,  .  .  .  falls  on  the  per- 
son taking  the  &nefit.  But  this  proof  is  given 
if  it  be  shown  that  the  donor  knew  and  under- 
stood what  it  was  that  he  was  doing.  Espe- 
cially is  this  the  case  where  the  donee  stands  in 
a  confidential  relation  to  the  donor.  And  that 
where  there  is  no  power  of  revocation  in  such 
a  deed,  and  no  reason  appears  why  it  should 
be  irrevocable,  it  is  a  fact  with  other  cir- 
cumstances tending  to  show  that  it  was  not  ex- 
ecuted with  proper  advice  and  understanding.' 
Justice  Green  very  fully  cites  and  considers  the 
authorities  upon  these  questions,  and  concludes 
that  in  no  case  was  there  so  strong  a  combina- 
tion against  the  validity  of  the  instrument  in 
question  as  found  in  that  case. 

"These  cases  establish  the  principles  upon 
which  this  case  should  be'  determined,  and  it 
therefore  ap]>ears  to  be  unnecessary  to  refer  to 
the  many  cases  decided  in  the  courts  of  England 
and  of  other  states,  especially  as  most  of  them 
are  considered  in  one  or  more  of  the  cases 
above  cited,  and  spme  of  them  are  inconsistent 
with  the  cases  decided  by  our  own  courts. 

"Counsel  for  defendants  have  requested  the 
•court  to  find  the  following  facts:  'First. 
That,  when  the  trust  deed  was  executed, 
George  B.  Neal  was  not,  nor  is  he  now,  able  to 
manage  and  control  his  property;  and  the  pur- 
pose of  it  was  to  protect  his  estate,  and  pre- 
vent the  same  from  being  squandered  or 
wrested  from  him  by  designing  persons.*  This 
is  found  to  be  true,  as  stated.  *  Second.  That 
it  was  prepared  in  pursuance  of  advice  of 
NeaVs  physician,  and  after  a  family  consulta- 
tion, and  with  the  advice  and  approval  of  his 
grandmother,  with  whom  he  had  lived,  and 
who  had  raised  him  from  infancy.'  This  is 
found  to  be  true,  except  that  Dr.  Willard,  who 
so  advised,  was  not  at  that  time  his  physician, 
but  had  been  from  infancy,  until  he  was  six- 
teen or  seventeen  years  old.  *  Third.  That  all 
George  B.  Neal's  estate  covered  by  the  trust 
deed  came  from  bis  grandfather  George  Black.' 
This  is  found  to  be  true.  'Fourth.  That 
George  B.  Neal,  prior  to  its  preparation,  real- 
ized that  he  was  not  able  to  manage  his  estate, 
and  requested  that  the  management  and  con- 
trol of  the  same  should  be  put  in  the  hands  of 
his  uncle  William  H.  Black,  who  should  ap- 
point Thomas  H.Lane  the  trustee  when  Lewis's 
account  as  guardian  should  be  confirmed,  and 
that  this  was  done  as  agreed  upon.'  This  is 
found  to  be  true.  'Fifth.  When  the  trust 
deed  was  executed,  Neal  knew  of  what  his  es- 
tate consisted,  and  the  amount  of  the  same, 
and  said  deed  was  executed  by  him  after  the 
fullest  explanation  of  it,  without  any  solicita- 
tion from  anyone,  and  with  a  full  knowledge 
of  its  provisions,  and  after  he  had  changed  it 
In  two  important  particulars.'  This  is  found 
to  be  substantially  true.  We  would  strike  out 
the  word  •  fullest,' and  insert  'very  careful.' 
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*  Full  knowled^  of  its  provisions'  is  perhaps 
too  strong  an  expression.  He  appears  to  have 
had  full  information  of  its  provisions,  and,  we 
believe,  an  understanding  of  its  general  pur- 
pose and  effect.  The  testimony  does  not  show 
any  solicitation,  though  he  acted  on  the  advice 
of  William  H.  Black  and  Mr.  Lewis.  '  Sixth. 
There  was  no  fraud  or  deceit  or  misrepresenta- 
tion on  the  part  of  anyone  connected  with  the 
preparation  or  execution  of  said  deed,  and  the 
deed  itself  preserved  the  estate  for  Neal's  own 
use.  and  subject  to  his  disposition  by  will. 
There  was  no  attempt  to  control  it,  except 
for  Neal's  own  good.'  This  is  found  to 
be  true.  '  Seventh.  Neal's  marriage  was  se- 
cret, and  unknown  to  his  family.  He  re- 
mained satisfied  with  the  trust  deed  for  over 
five  years,  and  was  induced  to  begin  proceed- 
ings for  its  revocation  after  his  marriage  on 
the  advice  of  one  Gamble,  an  uncle  by  mar- 
riage. The  best  interests  of  Neal  should  be 
subserved  by  upholding  the  deed,  and  the  at- 
tempted revocation  would  put  his  property  in 
the  peril  it  was  the  purpose  of  the  trust  deed  to 
avoid.'  This  is  found  to  be  true.  But  the  last 
sentence  is  a  matter  of  opinion,  and  not  of  fact. 
"Upon  the  full  consideration  of  all  the  evi- 
dence in  the  case,  we  find,  as  matters  of  fact: 
That  the  plaintiff,  George  B.  Neal,  arrived  at 
the  age  of  twenty-one  years  on  the  26th  day  of 
September.  1889.  On  the  19th  day  of  October, 
1889,  he  executed  the  deed  of  trust  in  dispute. 
In  pursuance  of  authority  contained  in  said 
deed.  William  H.  Black  appointed  Thomas  H. 
Lane  as  trustee  in  his  stead,  and  conveyed  the 
property  to  him,  who  from  that  time  to  the 
present  has  performed  the  duties  of  the  trust. 
That  George  B.  Neal  was  satisfied  with  this  ar- 
rangement until  about  the  24th  day  of  Febru- 
ary, 1894,  when  he  executed  a  deed  revoking 
the  trust  made  October  19, 1889.  That  Thomas 
H.  Lane  refused  to  recognize  the  validity  of 
this  revocation,  and  this  bill  was  filed  to  en- 
force the  same.  George  B.  Neal  at  the  time 
the  deed  of  trust  was  executed,  October  19, 
1889,  though  of  weak  understanding,  and,  by 
reason  thereof,  wholly  inexperienced  in  busi- 
ness, and  of  less  than  ordinary  intelligence, 
was  competent  to  make  a  valid  deed,  and  cap- 
able of  understanding  the  general  purpose  of 
such  a  transaction,  and  means  by  which  it  was 
to  be  effected.  That  Mr.  Lane  was  selected 
by  him  to  be  the  trustee,  and  he  was  informed 
why  it  was  necessary  or  advisable  to  appoint 
Mr.  Black  in  the  first  instance.  Before  the 
deed  was  executed  a  statement  of  his  property 
was  made  out  by  his  guardian,  and  submitted 
to  him  by  William  H.  Black,  who  informed 
him  of  its  contents;  at  least,  to  the  extent  of 
the  estate.  Black  consulted  with  W.  A.  Lewis, 
a  reputable  and  competent  attorney,  and,  when 
the  deed  was  prepared,  Neal.  with  Black,  vis- 
ited Mr.  Lewis,  who  carefully  explained  the 
matter  to  Neal;  and  after  discussion  with  him 
the  clauses  in  relation  to  the  disposition  of  the 
income,  and  making  the  trust  irrevocable,  were 
inserted,  in  accordance  with  Neal's  conclusion 
as  to  what  was  best.  Lane  had  no  knowledge 
of  the  deed  until  after  its  execution.  Neal 
had  no  advice  or  counsel  from  anyone  other 
than  William  H.  Black  and  W.  A.  Lewis.  Wil- 
liam H.  Black  is  the  uncle  of  George  B.  Neal. 
and  they  lived  in  the  house  of  Mrs.  Black  to- 


716 


Pennsylvania  Supbeme  Codbt. 


Oct.,. 


gether  until  a  few  montba  before  the  execution 
of  the  deed.  Black  acted  upon  the  advice  of 
Dr.  Willard,  and  after  consultation  with  hia 
mother  and  other  members  of  the  family  as  to 
the  object  of  the  transaction,  but  it  does  not 
appear  that  he  consulted  any  other  person  than 
Mr.  Lewis  as  to  the  mode  of  effecting  it.  He, 
however,  took  no  interest  under  the  deed,  and 
was  therefore  wholly  disinterested.  Lewis  was 
not  Black's  attorney,  but  had  acted  forNealin 
having  Lane  appointed  guardian.  Neither 
Black  nor  Lewis  had  any  interest  to  serve, 
other  than  that  of  Neal's;  and,  so  far  as  appears 
from  the  character  of  the  men,  we  are  satisfied 
that  they  acted  and  advised  Neal  solely  for 
what  they  regarded  his  best  interests.  They 
were  independent  and  unprejudiced  advisers. 
Thomas  H.  Lane,  the  trustee,  was  a  proper 
selection.  He  has  shown  his  faithfulness  and 
ability  by  the  successful  management  of  this 
estate  as  guardian.  In  view  of  the  control  of 
the  courts  over  the  trustee  and  the  estate,  the 
deed  is  in  no  respect  improvident;  and  consid- 
ering the  incapacity  and  inexperience  of  Neal, 
the  amount  of  his  estate,  and  the  lar^e  income 
derived  from  it,  it  seems  to  have  oeen  emi- 
nently wise  and  prudent.  There  does  not  ap- 
pear to  have  been  any  marked  improvement 
in  his  condition,  as  to  mental  power  or  busi- 
ness capacity,  in  the  six  years  which  have 
elapsed  since  the  execution  of  the  deed.  So 
that  the  same  conditions  which  made  its  exe- 
cution advisable  still  exist  as  reasons  against 
its  revocation,  and  that  it  is  not  for  the  mter- 
est  of  plaintiff  that  it  should  be  revoked.  As 
a  matter  of  law,  we  find  that  the  plaintiff  has 
not  the  power  arbitrarily  to  revoke  a  deed  vol- 
untarily made;  that  such  revocation  is  subject 
to  the  judgment  of  the  court,  and  should  not 
be  ratified  unless  It  appear  that  the  best  inter- 
ests of  the  plaintiff  so  require.  Under  the 
facts  and  law  of  this  case,  we  are  of  opinion 
that  the  deed  of  October  18.  1889.  should  not 
be  revoked,  and  the  plaintiff's  bill  should  be  dis- 
missed at  his  costs.  A  decree  will  be  drawn 
accordingly. 

•*We  feel  disposed  to  add,  as  an  apology  for 
this  lengthv  opinion,  the  words  of  Justice 
Green  in  Miskef/'a  Appeal,  107  Pa.  882:  *It 
has  seemed  to  us  appropriate  to  dwell  with 
rather  more  than  usual  fullness  upon  our  re- 
view of  the  case,  because  of  the  unusual  char- 
acter of  the  questions  involved  and  the  relief 
invoked,  the  very  large  amount  at  stake,  and 
the  earnestness,  zeal,  and  ability  with  which 
the  argument  was  conducted  by  the  learned 
counsel  on  both  sides.'  And  besides,  we  do 
not  have  the  benefit  of  a  master's  report;  and 
though  we  are  satisfied  that  the  new  rule 
in  equity  will  greatly  facilitate  business,  and 
be  of  advantage  to  parties,  counsel,  and  the 
courts,  it  necessitates  a  fuller  reference  to  tes- 
timony and  of  the  cases  bearing  upon  ques- 
tions of  law  than  was  necessary  in  passing 
upon  exceptions  to  a  master's  report." 

Messrs.  W.  B.  Rodg^ers*  Joseph  Stadt- 
feld*  and  J.  H«  Beal,  for  appellant: 

The  burden  of  proving  aflirmatively  the 
validity  of  this  deed  is  on  the  defendants, 
because  the  parties  procuring  it  stood  in  a  con- 
fidential relation  to  the  donor,  and  the  deed 
contains  no  power  of  revocation. 
^  L.  R.  A. 


Black  was  Neal's  uncle.  Black  stood  in 
loco  parentis. 

Lane  was  Neal's  guardian,  with  all  his 
accounts  unsettled,  and  still  in  possession  of 
all  of  his  ward's  property. 

Lewis  was  Lane's  attorney,  and  in  this  very 
matter  he  was  acting  on  Black's  request,  and 
on  behalf  of  Lane.  He  therefore  stood  in  pre- 
cisely the  same  position  as  Lane  and  Black. 
He  was  acting  for  them,  not  for  Neal. 

E»pey  V.  Lake,  10  Hare,  260;  Tate  v.  William- 
son, L.  R.  2  Ch.  55. 

These  facts  show  a  confidential  relation. 

Button  V.  Thompson,  L.  R.  28  Ch.  Div.  278; 
Wiaiams'v.  Williams,  68  Md.  871;  Hugveniu 
V.  Baseley,  2  White  &  Tudor,  Lead.  Cas.  in  Eq. 
1156;  Darlington's  Estate,  147  Pa.  624;  Wright 
V.  Smith,  28  N,  J.  Eq.  106. 

Not  only  did  these  parties  stand  in  a  confi- 
dential relation  to  Neal,  but  they  acquired 
benefits  by  this  deed. 

To  Lane: 

His  compensation  in  case  be  should  be 
appointed  trustee. 

That  he  would  have  Black  pass  upon  his 
account  instead  of  Neal,  and  be  discharged 
from  the  guardianship,  and  thereby  relieved 
from  responsibility,  for  Neal's  property  and 
his  (Lane's)  past  acts. 

To  Black  the  benefits  were:  The  compensa- 
tion for  such  time  as  he  might  serve. 

As  one  of  Neal's  heirs  at  law  he  would  be 
entitled  to  a  large  share  of  the  estate  in  case 
Neal  died  intestate  without  issue. 

These  benefits  are  much  greater  than  in 
Button  V.  Thompson,  supra;  Whitridge  v. 
Whitridge,76  Md.  54;  and  Williams  v.  Williams, 
supra. 

The  important  fact  is  that  Neal  was  giving 
up  all  his  property  and  all  power  over  it,  with- 
out any  valuable  consideration  to  him. 

Williams  v.  Williams,  supra. 

The  fact  that  the  deed  contains  no  power  of 
revocation  of  itself  puts  on  the  defendants  the 
burden  of  proof. 

Coutts  V.  Acworth,  L.  R  8  Eq.  558;  Gam- 
sey  V.  Mundy,  24  N.  J.  Eq.  248;  Miskey*^ 
Appeal,  107  Pa.  611;  RusselVs  Apveal,  75  Pa. 
269. 

In  order  to  sustain  this  deed,  they  must 
show,  by  clear  and  decisive  proof: 

Toker  v.  Taker,  8  DeG.  J.  &  S.  487. 

1.  That  Neal  had  a  true  and  full  knowledge 
of  his  estate,  its  extent  and  value,  and  of  tl^e 
income  to  be  derived  therefrom. 

Taylor  v.  Taylor,  49  U.  8.  8  How.  183,  12 
L.  ed.  1040. 

2.  That  he  had  independent  advice  in  re- 
gard to  the  act  which  he  was  performing. 

8.  That  his  act  was  uninfluenced  and  un- 
biased by  the  confidence  he  reposed  in  Lewi» 
and  Black. 

4.  That  the  terms  and  provisions  of  the  deed 
are  reasonable,  proper,  and  provident. 

5.  That  he  had  a  full,  clear,  and  intelligent 
understanding  of  the  act  he  was  engaged  in. 
and  of  the  effect  and  consequences  of  the  deed 
which  he  was  executing. 

Neal  had  never  had  possession  of  any  of 
this  property,  and  all  of  it  was  in  possession 
or  control  of  the  persons  who  were  procurinic 
this  deed.    This  is  an  important  fact. 

WilW  Appeal,  22  Pa.  882. 
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The  absence  of  independent  professional  ad- 
vice, in  the  case  of  a  voluntary  conveyance, 
-would  seem  to  be  decisive  in  favor  of  the  right 
of  the  party  executing  it  to  ask  that  it  be  set 

Mr.  Bispham  in  18  Am.  L.  Reg.  N.  S.  850, 
note;  PHdeaux  v.  Lonsdale,  4  Gifi.  159;  Bhodes 
v.  Bate,  L,  R.  1  Ch.  262. 

Black,  who  was  getting  possession  of  this 
estate  as  trustee  with  unlimited  powers,  was 
certainly  not  a  ''disinterested"  and  competent 
adviser. 

Miskey*a  Appeal,  107  Pa.  611;  Archer  v. 
Hudson,  7  Beay.  551;  Prideaux  v.  Lonsdale, 
supra;  Huguenin  v.  Baseley,  14  Ves.  Jr.  287; 
Witliarns  v.  Williams,  63  Md.  871. 

The  only  thing  Lewis  did,  according  to  his 
own  story,  was  to  tell  Neal  that  he  could  make 
the  deed  revocable  after  a  certain  number  of 
years;  but  he  does  not  pretend  to  give  him  any 
advice  or  suggestion  as  to  what  he  should  do. 

Williams  v.  Williams,  supra;  Whitridge  v. 
Whitridge,  78  Md.  54;  RusseH's  Appeal,  76  Pa. 
269. 

When  we  show  the  confidential  relation  ex- 
isting between  these  parties,  the  law  at  once 
presumes  that  he  was  induced  to  execute  the 
deed  by  their  influence;  and  in  order  to  sus- 
tain the  deed  they  must  overcome  this  pre- 
sumption by  clear  and  convincing  proof  that 
Neal  acted  on  his  own  judgment,  uninfluenced 
and  unhampered  by  the  confldence  he  reposed 
in  them. 

Archer  v.  Hudson,  supra;  Huguenin  v. 
Baseley,  14  Ves.  Jr.  278;  Kerr,  Fraud  &  Mis- 
take, 178. 

*£ven  if  he  was  not  able  to  buy  and  sell,  to 
invest  and  reinvest,  this  he  could  have  done 
by  appointing  an  agent  to  transact  business  for 
him;  and  this  is  exactly  what  Neal  wanted  to 
do  according  to  Black's  testimonv,  and  all 
that  Neal  thought  he  had  done.  This  would 
have  accomplished  all  that  was  necessary  and 
at  the  same  time  have  preserved  to  Neal,  what 
it  was  so  essential  that  he  should  have, — the 
opportunity  to  acquire  discretion  and  experi- 
ence in  business. 

There  was  no  reason  wliy  the  deed  should 
be  made  irrevocable. 

Taylor  v.  Taylor,  49  U.  S.  8  H(>w.  188. 12  L. 
ed.  1040;  Mackason*s  Appeal,  42  Pa.  830,  82 
Am.  Dec.  517;  Johnston  v.  Harty,  2  Penr.  & 
W.  82,  21  Am.  Dec.  426;  Russell's  Appeal, 
supra;  Coutts  v.  Acworth,  L.  R.  8  Eq.  558; 
HensfiaU  v.  Fereday,  29  L.  T.  N.  8.  46. 

There  is  no  provision  for  future  contingen- 
cies. 
4J4  L.  .R.  A. 


RicJes  Appeal,  105  Pa.  585;  Whitridge  v. 
Whitridge,  supra. 

In  Everitt  v.  Everitt,  L.  R.  10  Eq.  405,  a 
deed  which  did  not  reserve  to  the  grantor  a 
voice  in  the  selection  of  future  trustees,  and 
did  not  contain  a  power  of  revocation  (both  of 
which  are  wanting  here)  was  held  improvi- 
dent. 

WoUaston  v.  Tribe,  L,  R.  9  Eq.  44. 

The  effect  of  the  deed  of  settlement  must  be 
brought  home  to  the  mind  of  the  party. 

Welman  v.  Welman,  L.  R.  15  Ch.  Div.  570; 
Henshall  v.  Fereday,  27  L.  T.  N.  8.  748,  Af- 
firmed 29  L.  T.  N.  8.  46;  Everitt  v.  Everitt, 
and  Coutts  v.  Acu>arih,  supra;  Simon  v.  Simon, 
163  Pa.  292;  Phillipson  v.  Kerry,  83  Beav. 
628;  RusseWs  Appeal,  75  Pa.  269;  Whitndge 
v.  Whitridge,  76  Md.  54;  Williams  v.  Wil- 
liams, 68  Md.  871.  See  also  Qibbs  v.  New 
Fork  Life  Ins.  &  T.  Co.  14  Abb.  N.  C.  1; 
Boss  V.  Conway,  92  Cal.  632;  Anderson  v.  Els- 
worth,  8  Giff.  154;  Buffalow  v.  Buffalow,  2 
Dev.  &  B.  Eq.  241;  RtisseWs  Appeal,  supra; 
Dutton  V.  Thompson,  L.  R.  28  Ch.  Div.  278; 
Williams  v.  Williams,  stipra. 

As  a  spendthrift  trust  this  deed  is  clearly 
bad. 

Maekason's  Appeal,  42  Pa.  880. 82  Am.  Dec. 
617;  Ghormley  v.  Smith,  189  Pa.  584,  11  L.  R. 
A.  565. 

The  provisions  as  to  a  spendthrift  trust  be- 
ing stricken  down,  all  that  is  left  is  a  mere 
power  of  attorney — an  agency— which  is  rev- 
ocable at  willy  even  if  it  be  made  irrevoca- 
ble in  terms. 

Frederick's  Appeal,  52  Pa.  838,  91  Am.  Dec. 
159;  Rick*s  Appeal,  105  Pa.  528;  Green  v.  Rick, 
121  Pa.  130.  2  L.  R  A  48. 

The  spendthrift  trust  in  the  deed  being 
stricken  down  as  illegal,  the  whole  purpose 
and  object  of  the  deed  fail. 

Russell's  Appeal,  75  Pa.  279;  Rick^s  Appeal, 
supra. 

Messrs.  Watson  ft  Me  Cleave  for  ap- 
pellees. 

Per  Curiam: 

We  find  no  error  in  this  record  that  would 
justify  either  a  reversal  or  modification  of  the 
decree.  The  learned  judge's  findings  of  fact 
and  conclusions  of  law  are  substantially  cor- 
rect, and  fully  warranted  the  decree  dismiss- 
ing the  bill  at  plaintiffs  costs.  There  appears 
to  be  nothing  in  either  of  the  specifications  of 
error  that  requires  discussion. 

The  decree  is  affirmed  and  appeal  dismissed, 
with  costs  to  be  paid  by  the  appellant. 
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V. 

::  [Michael  E.  HANNON  et  al. 

(67  Conn.  812.) 

A  photogfraphic  lens  owned  and  need 
by  a  photographer  in  the  prosecution  of  his 
business  is  within  a  provision  of  a  statute  ex- 
emptinsr  from  attachment  implements  of  the 
debtor's  trade. 

(HamersUy,  J-,  dissents.) 

(February  21, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Hartford 
County  in  favor  of  defendants  in  an  action 
brought  to  recover  possession  of  a  photo- 
graphic lens  which  defendants  had  attached 
for  debt.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  lineins  F.  Robinson  for  appellant. 

Messrs.  Perkins  A  Perkins,  for  appel- 
lees: 

The  protection  extende<i  by  this  section  of 
the  statute  is  to  mechanics  and  to  them  only. 

Patten  v.  Smith,  4  Conn.  450,  10  Am.  Dec. 
166;  AttDood  v.  De  Forest,  19  Conn.  513;  Seeley 
V.  Gwillim,  40  Conn.  106. 

The  legislature  did  not  intend  that  this 
phrase  should  have  a  broad  application,  for 
the  reason  that  in  the  statute  itself  it  took 
great  pains  to  define  the  exact  goods  and  the 
amount  thereof  to  be  protected,  and  was  care- 
ful to  mention  other  kinds  of  business  as  en- 
titled to  protection,  which  by  a  broad  con- 
struction might  have  been  included  under  the 
phrase  in  question. 

Enscoe  v.  Dunn,  44  Conn.  93,  26  Am.  Rep. 
480;  WaUace  v.  BarUett,  108  Mass.  52, 

A  photographer  is  not  a  mechanic  within 
the  meanine  of  the  statute. 

Story  V.  ^Walker,  11  Lea,  515,  47  Am.  Rep. 
805. 

Fenn,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  action  of  replevin  to  recover  prop- 
erty attached.  The  only  question  necessary 
for  us  to  decide  upon  this  appeal  is  whether 
the  court  below  erred  in  holding  such  property 
was  not  exempt  from  attachment  and  execu- 
tion under  that  clause  of  Gen.  Stat.  §  1164, 
which  exempts  "implements  of  the  debtor's 
trade."  The  property  in  question  is  a  photo- 
graphic lens.  It  belonged  to  one  Peters,  for 
whose  debt  it  was  attached.  He  was  a  pho- 
tographer, with  a  place  of  business  in  Hart- 
ford. He  had  mortgaged  his  photographic 
apparatus  and  materials,  including  this  lens, 
to  the  plaintiff.  This  mortgage  was  duly  re- 
corded. The  plaintiff  never  had,  before  the 
attachment,  the  possession  of  said  lens,  nor 
the  right  to  the  possession  of  it,  except  as 
such  mortgagee.  Some  time  after  said  mort- 
gage, and  before  said  attachment,  said  Peters 


gave  up  his  place  of  business,  and  stored 
his  photographic  apparatus  at  his  residence  iir 
Hartford.  He  there  fitted  up  a  room  in  his 
bam  for  the  purpose,  and  continued  up  to  the 
time  of  the  attachment  to  take  photographs  for 
friends  and  neighbors,  for  pay,  when  the  op- 
portunity offered.  A  lens  similar  to  the  one  in 
question  was  a  useful  and  necessary  implement 
to  Peters  in  his  photographic  work. 

The  statute  in  question  is  ancient,  though  it 
has  been  varied  somewhat  from  time  to  time, 
both  in  form  and  in  substance.  Several  of  its 
provisions  have  come  before  this  court  for  con- 
sideration, and  generally,  it  may  be  said,  that 
in  the  decisions  a  liberal  construction  in  favor 
of  the  debtor  has  been  adopted.  A  single  ref- 
erence will  be  suflBcient  to  illustrate  this,  as. 
shown  in  cases  referring  to  other  clauses  than 
the  one  now  before  us.  In  Hitchcock  v.  Holims, 
43  Conn.  528,  the  words,  ''household  furni- 
ture necessary  for  supporting  life,"  were  con- 
strued. It  was  said:  **No  fixed  or  precise 
definition  can  be  given  to  the  word  'necessary.* 
as  used  in  the  statute.  The  facts  in  each  case 
must  control  its  interpretation.  Of  course,  it 
was  susceptible  of  being  confined  within  very 
narrow  limits;  for  we  know,  as  a  matter  of  fact, 
that  many  families  exist,  although  they  are 
enabled  to  use  very  few  of  the  articles  to  be 
found  in  an  ordinary  household,  and  these  in- 
their  rudest  forms.  But  a  proper  regard  for 
plain  legislative  intent  requires  us  to  use  it  in 
a  broader,  more  libera],and  more  humane  sense; 
to  pass  bevond  what  is  strictly  indispensable, 
and  include  articles  which  to  the  common  uh- 
derstanding  suggest  ideas  of  comfort  and  con- 
venience." The  cases  in  this  state  which  more 
directly  relate  to  the  clause  of  the  statute  now 
in  question  are  Patten  v.  Smith,  4  Conn.  450. 
10  Am.  Dec.  166:  Atxcood  v.  De  F&re^t,  19 
Conn.  518;  Seeley  v.  Qwillim,  40  Conn.  106; 
Enscoe  v.  Dunn,  44  Conn.  93,  26  Am.  Rep. 
430.  We  will  briefly  refer  to  each.  In  Patten 
V.  Smith,  supra,  the  question  was  as  to  the 
meaning  of  the  word  "tools,"  in  the  phrase 
then  used  in  the  statute,  "necessary  apparel, 
bedding,  tools,  arms,  or  implements  of  his 
household,  ifecessary  for  upholding  his  life." 
It  was  held  that  an  apparatus  for  printing,  con- 
sisting of  a  printing  press,  cases,  types,  etc., 
might  be  tools,  within  the  meaning  of  that 
statute.  The  court  said  that  printing  was  un- 
questionably a  mechanical  employment;  that 
the  statute  concerned  the  public  good,  which 
had  a  deep  interest  in  the  prosperity  of  me- 
chanical employments,  and  should  beconstrued* 
liberally;  that,  in  relation  to  the  natural  de- 
scription of  the  goods  of  which  an  exemption 
is  demanded,  the  exposition  of  the  law  ought 
to  be  liberal.  In  Attoood  v.  De  Forest,  stipra, 
the  words  now  under  consideration,  "imple- 
ments of  the  debtor's  trade,"  which  hadtbeen 
inserted  into  the  statute  in  1821,  and  have  since 
continued  there,  were  construed.  The  ques- 
tion in  that  case  was  whether  the  debtor  was  a 
mechanic,  or  a  manufacturer;  whether  the  ar- 


NOTE.— For  some  other  cases  of  exemptions  from  I 
execution,  see  Watson  v.  Lederer  (Colo.)  1  L.  R.  A. 
864,  and  note;  Re  McManus's  Estate  (OaL;  lOL.  R.  A. 
84  L.  R.  A. 


667;  and  Consolidated  Tank  Line  Co.  v.  Hunt  (Iowa)- 
12  L.  R.  A.  476. 
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tides  claimed  to  be  exempt  were  tools  or  ma- 
chinery. The  work  carried  on  was  that  of 
making  spectacles.  It  was  held  that  the  arti- 
cles employed  were  not  exempt,  not  because 
spectacle-making  was  not  mechanical,  not  a 
trade,  but  because  the  facts  showed  that  the 
parties  were  manufacturers,  and  *'that  they 
were  not  spectacle- makers,  within  the  meaning 
of  the  statute."  The  court,  in  defining  "trade," 
said:  "By  the  word  'trade,*  as  used  in  this 
statute,  we  suppose  is  meant  the  business  of  a 
mechanic,  strictly  speaking,  as  the  business 
of  a  carpenter,  blacksmith,  silversmith,  prin- 
ter, or  the  like,  and  that  it  was  not  intended 
to  include  the  business  of  a  manufacturer,  any 
more  than  it  was  intended  to  extend  to  the 
business  of  a  merchant  or  farmer."  It  is  evi- 
dent that  the  court  did  not  intend,  by  the  use 
of  such  language  as  we  have  quoted, — espe- 
cially when  used  for  the  purpose  and  in  the  con- 
nection in  which  It  appears,— to  give  a  strict 
or  narrow  meaning  to  the  word  '*mechanic," 
but  only  to  show  that  distinction  to  which  we 
have  referred,  and  upon  which  the  decision 
rests.  Concerning  this  the  court  adds:  "If  it 
be  said  that  the  distinction  between  a  me- 
chanic and  a  manufacturer  is  not  as  precise  as 
is  desirable,  and  that  there  is  difficulty  in  de- 
termining to  which  class  certain  individuals 
belong,  especially  in  cases  where  men  arc  en- 
gaged in  both  the  business  of  a  mechanic  as 
well  as  that  of  a  manufacturer,  the  answier  is. 
the  difficulty  is  not  in  the  distinction  itself,— 
that  seems  to  be  precise  enough, — but  it  is  in 
the  application  of  the  distinction  to  particular 
facts;  and  that  is  ;i  difficulty  common  to  the 
application  of  most  of  the  rules  of  law,  and  in 
doubtful  cases  it  can  only  be  solved  by  the 
finding  of  a  jury."  In  Seeley  v.  OwilUm,  au- 
pra,9.  similar  question  as  to  the  distinction 
between  a  mechanic  and  a  manufacturer,  be- 
tween machinery  and  tools,  arose.  In  that  case 
it  appeared  that  a  debtor  carried  on  the  busi- 
ness of  bookbinding  and  manufacturing  blank- 
books;  working  himself,  and  employing  four 
hands.  Certain  of  the  articles  were  held  to  be 
exempt,  and  others  not.  The  rule  applied  is 
thus  stated:  "His  [the  debtor]  being  a  manu- 
facturer does  not  prevent  the  statute  from 
operating  to  exempt  the  implements  of  his 
trade,  so  far  as  they  are  used  by  him  in  person. 
On  the  other  hand,  the  fact  that  he  is  carrying 
on  a  trade  will  not  extend  the  provisions  of  the 
statute  to  articles  employed  by  him  as  a  manu- 
facturer merely."  In  EnscoeY.  Dttnn,svpra, 
34  L.  R.  A. 


it  was  held  that  the  horses  'and  carts  of  a  per- 
son engaged  in  the  business  of  carting  coal  are 
not  protected  from  attachment  as  tools  of  a 
debtor's  trade.  This,  it  was  stated,  could  not 
"be  said  to  be  the  'business  of  a  mechanic,' 
either  by  definitions  from  the  books  or  by  the 
common  understanding  and  speech  of  men." 
Burely  this,  as  it  seems  to  us,  is  evident 
enough. 

The  rules  adopted— the  principles  estab- 
lished— by  the  cases  in  the  construction  of  this 
statute  are  binding  upon  us  at  the  present  time. 
The  fact  that  the  language  in  question  has 
continued  unchanged  in  the  statute  for  three 
quarters  of  a  century  indicates  conclusively 
that  such  language,  so  liberally  construed  as  it 
has  been  by  the  courts,  declares  the  public 
policy  of  the  state  in  relation  to  the  matter. 
If  this  be  doubted,  the  remedy  of  those  who  thus 
question  lies  in  an  appeal  to  that  body  which 
enacted,  and  has  been  content  to  continue, 
the  law.  We  think  that  to  such  avocations 
as  those  of  carpenter,  blacksmith,  silversmith, 
printer,  bookbinder,  spectacle- maker,  which 
have  been  recognized  and  declared  by  this 
court  to  be  trades, — so  clearly  as  not  to  require 
the  statement  of  any  reason  or  explanation 
why. — there  is  no  reason  why  the  avocation  of 
a  photographer  carried  on  as  it  was  by  Peters, 
as  stated  in  the  finding,  should  not  be  added. 
Certainly  he  was  not  a  "manufacturer,"  as 
that  word  has  been  defined  by  this  court.  If 
his  business,  carried  on  in  any  possible  way, 
could  be  held  to  be  a  trade,  we  think  it  should 
be  so  held,  upon  the  facts  before  us.  He  de- 
pended, in  the  conduct  of  his  craft,  upon  the 
labor  of  his  hands.  It  does  not  appear,  nor, 
taking  judicial  notice  of  matters  in  the  realm 
i  of  common  observation  and  knowledge,  are 
we  led  to  think,  that  he  required  for  his  work 
either  a  liberal  or  an  extensive  education.  In 
all  probability,  some,  at  least,  and  perhaps  all, 
of  the  other  avocations  referred  to  above  as 
recognized  trades,  would  require  more  special 
knowledge,  apprenticeship,  and  training  for 
their  successful  exercise  than  this  work  of 
photography,  as  ordinarily  carried  on,  and 
presumably  in  this  case.  We  conclude,  there- 
fore, that  the  court  below  erred  in  holding  the^ 
articte  in  question  was  not  exempt. 

There  is  error  in  the  judgment  complained  of, 
dnd  it  is  reversed. 

The  other  Judges  concurred,  except  Ham- 
ersley,  J.,  who  dissents. 
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1.   Tlie  act  of  cro— Ing  a  ear  platform 
from  one  ear  to  another  while  the  train  is  in 


motion  is  not  negligence  as  matter  of  law  in 
the  absence  of  any  rule  of  the  carrier  prohibiting 
it  or  any  attempt  to  prevent  passen^era  from  bo 
doing. 
2.  No  preenmptlon  of  ne^rUs^enee  can 
arlae  from  the  mere  fact  that  a  passenger  was 
injured  while  attempting  to  pass  from  one  car  to 
another  while  the  train  was  in  motion. 
•   (May»,lfl»L) 

APPEAL  by  plaintiff  from  a  jadsmeot  of 
the  Supreme  Court  of    the   District    of 


NoTB.— A(B(rf(0enee  of  pauenaer  in  passing  from 
one  ear  to  another. 

McAnsB  V.  HniDXKOPEB  follows  the  rule  which 
has  been  adopted  by  the  great  weight  of  authority 
upon  the  question.  There  are  cases  in  which  the 
facts  show  that  the  attempt  to  cross  the  platform 
was  a  negligent  act,  and  perhaps  with  the  old  style 
platforms  and  couplings  it  might  be  considered 
negligence  to  attempt  to  pass  from  one  car  to  an- 
other at  any  time.  But  with  the  modem  machin- 
•  ery  and  the  smoking  car  at  one  end  of  the  train 
and  a  dining  car  perhaps  at  the  other  it  would 
hardly  seem  to  be  negligence  as  matter  of  law  to 
pasB  through  the  train,  even  though  they  are  not 
vestibuled. 

The  general  nUe, 

It  is  not  per  ae  negligence  for  a  person  to  attempt 
to  pass  from  one  car  to  another  when  the  train  is 
in  motion,  so  as  to  bar  bis  estate  from  recovery  in 
case  be  Is  killed  by  a  fall  from  a  platform  so  defect- 
ive as  to  show  gross  negligence  on  the  part  of  the 
carrier.  LouisviUe  ft  N.  R.  Co.  v.  Berg,  17  Ky.  L. 
Rep.  1106. 

It  is  not  negligence  per  se  for  a  passenger  on  a 
rapidly  moving  train  to  pass  from  one  car  to  an- 
other in  search  of  a  seat.  Chesapeake  &  O.  R.  Co.  v. 
Clowes  (Va.)  24  8.  B.  833. 

It  is  not  per  tte  a  negligent  act  for  a  mother  to 
permit  her  boy  of  the  age  of  twelve  years  to  go 
from  one  car  to  another  of  a  moving  train  for  the 
purpose  of  finding  a  seat,  which  will  bar  a  recovery 
in  case  he  is  injured  in  attempting  to  return  to  her 
after  the  train  has  stopped  at  a  station.  Downs  r. 
New  York  C.  R.  Co.  47  N.  T.  88. 

A  person  on  an  excursion  train,  who  is  permitted 
by  the  conductor  to  go  through  the  train  to  sell 
tickets  to  persons  who  have  not  procured  them,  is 
not  guilty  of  negligence  in  attempting  to  return  to 
his  seat  when  he  is  through,  although  the  can  are 
in  motion  and  be  is  obliged  to  pass  across  a  run- 
ning board  on  the  outside  of  an  open  observation 
ear  to  reach  bis  seat.  Dickinson  v.  Port  Huron  & 
N.  W.  R.  Co.  63  Mich.  43. 

Walking  over  a  train  of  flat  cars  while  the  same 
are  in  motion,  or  even  stepping  from  one  of  suob 
oars  to  another  while  the  train  is  in  motion,  is  not 
negligence  per  se,  Atchison,  T.  &  S.  F.  R.  Co.  v. 
McCandliss,  33  Kan.  886. 

iiemoving  a  passenger  from  one  car  to  another 
of  a  rapidly  moving  train  is  not  negligence  per  se. 
Marquette  v.  Chicago  ft  N.  W.  R.  Co.  33  Iowa,  682. 
The  court  says  that  within  a  very  short  period 
there  have  been  such  wonderful  improvements  in 
the  platforms  and  couplings  of  passenger  coaches 
as  that  passengers  may  with  comparative  safety 
pass  from  one  car  to  the  other  on  the  fastest  trains 
of  the  country  while  in  motion.  It  cannot  be  true, 
therefore,  as  a  matter  of  fact^  that  to  pass  from 
one  car  to  another  while  the  train  is  in  motion  at 
the  usual  rate  of  speed  is  so  necessarily  danger- 
ous that  it  may  not  be  Justified  under  any  circum- 
stances. 

The  question  is  for  the  Jury  whether  or  not  a  per- 
H  L.  R.  A. 


son  on  an  excursion  train  is  negligent  in  attempt- 
ing to  go  mto  another  car  for  water  at  a  time  when 
the  train  has  almost  stopped  at  a  station,  and  who 
is  thrown  between  the  cars  by  a  sudden  Jerk  of  the 
train  caused  by  an  attempt  to  get  it  nearer  a  safe 
stopping  place,  by  which  the  coupling  pin  is 
broken  and  the  cars  separate  so  that  he  falls  be- 
tween them.  Ootchett  v.  Savannah  ft  T.  R.  06. 84 
Qa.687. 

It  is  not  as  matter  of  law  negligence  contribut- 
ing to  injury  from  an  electric  shock  caused  by  im- 
perfect insulation,  for  a  passenger  to  swing  round 
from  the  step  of  an  electric  street  car  to  that  of  a 
trailer,  when  the  railroad  company  has  no  rule 
prohibiting  it  and  allows  it  without  objection. 
Burt  V.  Douglas  County  Street  R.  Oo.  83  Wis.  £»,  18 
L.  a  A.  m. 

In  Willis  V.  Long  Island  B.  Co.  34  N.  Y.  WO,  Af- 
firming 32  Barb.  896,  where  the  plaintiff  was  in- 
jured while  standing  on  the  platform  when  all  the 
seats  within  the  car  were  full,  the  court  sasrs  it  is  not 
the  duty  of  passengers  to  pass  from  one  car  to  an- 
other in  search  of  seats  while  the  car  is  in  rapid 
motion. 

But  in  Louisiana  it  Is  held  that  it  is  negligence 
for  a  passenger  to  attempt,  without  inducement  or 
invitation  or  necessity,  to  pass  from  one  car  to  an- 
other when  the  train  is  in  motion,  and  if  he  is 
thrown  from  the  platform  he  cannot  recover 
against  the  carrier.  Bemias  v.  New  Orleans  City  ft 
L.  R.  Co.  47  La.  Ann.  167L 

Passenger  assumes  incidental  riOcs. 

It  is  not  an  act  of  negligence  for  a  passenger  to 
pass  from  one  car  to  another  while  in  motion,  but 
he  assumes  the  risk  incident  to  such  undertaking 
from  ordinary  causes.  Sickles  v.  Missouri,  K.  ft  T. 
R.  Co.  (Tex.)  36  S.  W.  483. 

A  passenger  in  going  from  the  smoking  car  back 
to  his  place  in  the  passenger  car  only  aasumes  tlie 
ordinary  risks  incident  to  such  action  on  his  part, 
and  may  recover  in  case  he  is  Injured  by  falling  be- 
tween the  cars  in  consequence  of  their  separating 
while  he  is  stepping  from  one  to  the  other  by  r«>a- 
son  of  a  defective  coupling,  which  the  carrier  has 
negligently  left  in  the  train.  Costlkyan  v.  Rome, 
W.  ft  O.  R.  Co.  68  Hun,  am. 

Where  a  passenger  took  a  wrong  train  and  was 
told  by  the  conductor  that  if  he  took  one  of  the 
two  rear  cars  he  would  be  returned  to  his  station, 
and  he  immediately  started  for  them  but  was 
thrown  from  the  platform  by  a  lurch  of  the  tram 
upon  meeting  a  passenger  there,  the  court  held 
that  the  statement  of  the  conductor  did  not  JostiO' 
the  attempt  to  make  the  change  of  cars  while  the 
train  was  in  motion  at  the  risk  of  the  company.  In 
going  from  one  car  to  another  of  a  rapidly  moving 
train  merely  for  his  own  convenience  the  plaintiff 
took  upon  himself  the  risk  of  all  aooidenta  not  re- 
sulting from  any  negligence  on  the  part  of  the  de- 
fendant. And  since  the  evidence  failed  to  show  any 
negligence  on  the  part  of  defendant  whioh  caused 
the  accident  the  plaintiff  was  not  permitted  to  ra- 
oover.    Stewart  v.  Boston  ft  P.  R.  Go.  146  Mass.  806. 
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'  Columbia  in  favor  of  defendants  In  an  action 
brought  to  recover  damages  for  the  death  of 
plaintiff's  intestate  which  was  alleered  to  have 
been  caused  by  defendant's  negligence.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr,  .Westel  Willonffhby   for  appellant. 

Messrs.  Leslie  Ryan  and  John  P. 
Shepperd*  for  appellees: 

The  burden  was  on  plaintiff  to  prove  that 
the  receivers  were  operating  the  train  on  the 
morning  of  September  21.  1892. 

Negligence  of  defendants  must  be  proved  in 
an  action  like  this. 

Parrott  v.  WeOs  (**The  Nitroglycerine  Case"), 


82  U.  8.  15  Wall.  524,  21  L.  ed.  206;  Button  v. 
Frink,  51  Conn.  342,  50  Am.  Rep.  24;  Dela- 
ware, L.  d  W.  R,  Co,  v.  Napheys.  90  Pa.  1«5; 
Mynning  ^r, Detroit,  L.dKR.  Co.  59  Mich.  257. 

The  estimate  of  a  witness,  especially  of  a 
nonexpert,  of  the  rate  of  a  moving  railway 
train,  is  very  unsatisfactory  proof,  and  should 
be  received  with  great  caution.  If  the  res 
gesla  renders  it  impossible,  or  even  highly  im- 
probable, that  the  estimate  can  be  correct,  it 
should  be  rejected. 

Iloppe  V.  Chicago,  M.  dk  St  P.  R.  Co.  61 
Wis.  857. 

The  mere  fact  that  the  accident  occurred 
does  not  raise  a  presumption  of  negligence. 


A  person  does  not  in  goiag  tbrouffh  a  train  in 
search  of  a  seat  take,  the  risk  of  a  collision  with  a 
locomotive  enidne  on  another  train,  so  as  t#  pre- 
vent his  recovery  in  case  the  collision  occurs  and 
he  is  injured  while  on  the  platform  of  a  car.  De- 
wire  v.  Boston  ft  M.  R.  Co.  148  Mass.  846,  2  L.  R.  A. 
166. 

Obedience  of  instrttetions. 

It  is  not  neflrii«rence  as  matter  of  law  for  a  passen- 
ger to  follow  the  directions  of  an  officer  of  the 
carrier  and  pass  from  one  car  to  another  of  a  train 
for  the  purpose  of  flndinir  a  seat  while  the  train  \b 
in  motion,  Mclntyre  v.  New  York  C.  R.  Co.  37  N. 
Y.  287,  AfBrmingr  48  Barb.  582. 

Tf  the  conductor  teiis  a  passenger  to  fro  forward 
into  another  car  to  And  a  fecat,  he  is  not  guilty  of 
contributory  negligence  in  attempting  to  obey  so 
that  he  cannot  recover  for  injuries  received  by 
being  Jostled  olfthe  platform  by  the  brakeman. 
Louisville  &  N.  R.  Co.  v.  Kelly,  02  Ind.  871,  47  Am. 
Kep.  149. 

It  is  not  contributory  negligence  per  w  for  a 
man  accustomed  to  railway  travel  to  attempt  to 
pass  from  a  passenger  coach  to  a  baggage  car  while 
the  train  is  moving  less  than  4  miles  an  hour,  if 
after  signal  for  the  station  is  given  the  conductor 
tells  him  that  the  train  will  not  have  time  to  stop, 
and  directs  him  to  hasten  to  the  baggage  car  in 
order  to  get  certain  goods  preparatory  to  getting 
off  the  train.  Davis  v.  Louisville,  N.  O.  &  T.  R.  Co. 
60  Miss.  136. 

If  a  passenger  on  entering  a  train  finds  it  full, 
and  the  conductor  announces  that  another  coach 
has  been  added  in  front  into  which  passengers 
must  go.  and  upon  going  to  the  door  finds  the 
coach  there  apparently  ready  for  passengers,  he  is 
not  guilty  of  negligence  In  attempting  to  step  from 
one  platform*  to  the  other,  so  that  he  cannot  re- 
cover in  case  the  oars  are  suddenly  Jerked  apart  and 
he  falls  between  them.  Hannibal  &  St.  J.  R.  Co. 
V.Martin,  111  111.  219. 

Where  plalntllf  upon  taking  defendant's  train 
found  all  the  seats  full,  whereupon  the  conductor 
announced  that  another  car  would  be  added  to  the 
train,  which  was  done,  and  then  the  conductor 
called  out,  **A11  aboard,"  whereupon  plaincilf  at- 
tempted to  pass  from  one  car  to  another,  and  it 
was  dark  and  the  cars  had  failed  to  lock  so  that 
they  had  parted  some  distance  after  contact,  and 
the  plaintilT  fell  between  them  and  was  injured,  the 
court  held  that  the  question  of  negligence  and  con- 
tributors' negligence  was  for  the  Jury.  Lent  v. 
New  York  G  ft  H.  R.  R.  Co.  120  N.  Y.  467,  Affirming 
^  Jones  &  S.  317. 

VestUmled  trains. 

Where  a  passenger  in  the.  rear  car  of  a  vestibule 
train,  desiring  to  go  forward  into  another  car  in 
the  night,  left  the  door  open  to  guide  him  on  his 
return,  and  in  attempting  to  return  mistook  a 
light  from  a  window  for  the  .light  which  he  sup- 


posed would  shine  from  the  door,  and  In  going 
toward  it  walked  out  of  the  outside  door,  which 
had  been  negUgently  left  open,  and  was  injured, 
the  court  held  that  It  was  error  to  sustain  a  de- 
murrer to  the  declaration.  The  court  said  the 
defendant  was  under  no  obligation  to  provide  ves- 
tibuled  trains  for  its  passengers,  but  having  done 
so  it  was  its  duty  to  maintain  them  in  a  reasonably 
safe  condition.  The  presence  of  such  an  appliance 
on  the  train  is  a  proclamation  by  the  carrier  that  it 
has  provided  passengers  a  safe  means  of  passing 
from  one  oar  to  another  and  an  invitation  for  them 
to  use  it  as  their  convenience  or  necessity  may  re- 
quire. Whether,  having  provided  it,  it  was  negli- 
gence  to  leave  it  without  light,  and  to  leave  the 
outside  door  open  without  guard,  was  a  question 
for  the  Jury.  On  the  other  hand,  the  act  of  the 
passenger  in  leaving  the  door  open  to  light  him  on 
his  return  was  an  act  of  care  and  not  negligence, 
and  the  optical  illusion  of  the  light  from  the  win- 
dow,  and  not  his  negligence,  caused  the  accident. 
Bronson  v.  Oakee,  78  Fed.  Rep.  784. 

Neoligence  in  fact. 

Where  the  train  is  going  40  miles  an  hour,  and 
the  platforms  are  old-fashioned  so  that  the  cars  are 
one  moment  close  together  and  the  next  moment 
2  or  8  feet  apart,  it  is  negligence  for  an  inexperi- 
enced traveler  to  attempt  of  his  own  motion  to  pass 
from  one  car  to  another,  but  if  he  is  directed  to  do 
so  by  the  conductor  the  question  of  negligence  is 
one  for  the  Jury.  Cleveland,  C.  C.  ft  I.  R.  Co.  v 
Mansun.  80  Ohio  St.  451. 

A  lame  passenger  who,  while  the  train  is  standing 
still,  attempts  to  cross  from  one  car  to  another  for 
the  purpose  of  finding  his  seat,  is  guilty  of  negli- 
gence  in  stepping  on  the  bulfers.  so  that  she  cannot 
recover  for  the  injury  in  case  the  train  at  that 
moment  starts  with  a  Jerk  and  her  foot  slips  be- 
tween the  buffers  and  is  crushed.  Snowden  v.  Bos- 
ton &  M.  R.  Co.  151  Mass.  220. 

In  State  v.  Maine  C.  R.  Co.  81  Me.  84,  where  the 
action  was  for  the  death  of  a  person  found  dead  on 
the  track,  who  when  last  seen  was  going  through 
a  car  toward  the  end  of  the  train,  the  court  says: 
*'  We  think  It  some  evidence  of  carelessness  on  the 
part  of  the  deceased  that  he  was  rambling  through 
the  cars  on  such  an  occasion,  in  a  dark  night  when 
the  train  was  running  swiftly,  on  a  road  having 
frequent  and  sharp  curves,  unless  there  be  some 
excuse  or  Justification  for  it  more  than  mere  rest- 
lessness or  curiosity." 

A  person  on  a  train  who  goes  to  the  engine  to 
get  water,  and  is  Injured  by  falling  between  the 
tender  and  the  coach  in  attempting  to  return,  is 
guilty  of  such  negligence  that  he  cannot  recover 
for  the  injury,  although  bis  fall  was  caused  by  the 
sudden  putting  on  of  the  air  brakes,  and  the  fact 
that  a  hand  brake  on  the  coach,  which  he  relied  on 
to  aid  his  passage  was  loose  and  turned  in  his  grasp 
so  that  he  lost  his  balance.  McDaniel  v.  Highland 
Ave.  ft  B.  R.  Co.  90  Ala.  64.  H.  P.  F. 
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State  v.  Baltimore  dh  0.  R,  Go,  68  Md.  221; 
ffoibrook  V.  Utica  eft  S.  R.  Co.  12  N.  Y.  236,  64 
Am.  Dec.  502;  Barnard  v.  Philadelphia  R,  Co. 
60  Md.  555:  Blanchettev,  Border  City  Mfg,  Co. 
148  Mass.  21;  Hvf  v.  Auetin,  46  Ohio  St.  886; 
EoAt  Tennessee,  V.  <fe  Q.  R.  Co.  v.  Steieort,  13 
Lea,  482;  Louisville  db  N.  R.  Co.  v.  Allen,  78 
Ala.  494. 

The  only  exception  to  the  rule  that  no  neg- 
ligence is  presumed  from  the  mere  fact  of 
accident  is,  as  said  by  the  court  in  Briggs  v. 
Oliver,  4  Hurlst.  &  C.  408,  where  the  accident 
grows  out  of  or  arises  by  reason  of  some  defect 
or  accident  to  the  thing  itself,  which  is  shown 
to  be  managed  by  the  defendants,  or  an  acci- 
dent which  would  not  have  happened  in  the 
ordinary  course  of  human  events. 

Byrne  v.  .ftwdk,  2  Hurlst.  &  C.  722;  Kearney 
V.  London,  B.  d 8,  C.  R.  Co,  L.  R  5Q.  B.  411; 
Rose  V.  Stephens  dt  C.  Transp.  Co.  20  Blatchf . 
411. 

No  rate  of  speed  is  as  a  matter  of  law  negli- 
gence p^r  se. 

Stewart  v.  Boston  <ft  P.  R,  Co.  146  Mass.  605; 
Thompson  v.  Duncan,  76  Ala.  834;  Wallace  v. 
St.  Ijouis,  L  M.  iSt  8.  R.  Co.  74  Mo.  594. 

Passing  from  car  to  car  while  a  train  is  mov- 
ing rapidlv  is  negligence  perse. 

Hutchinson,  Carr.  649. 

In  the  discharge  of  his  duty  it  is  the  province 
of  the  court,  either  before  or  after  verdict,  to 
decided  whether  the  plaintiff  has  given  evi- 
dence suflScient  to  support  or  justify  a  verdict 
in  his  favor,  not  whether  on  all  the  evidence 
the  proponderating  weight  is  in  his  favor;  that 
is  for  the  jury.  But,  conceding  to  all  the  evi- 
dence, the  greatest  probative  force  to  which, 
according  to  the  law  of  evidence,  it  is  justly 
entitled,  is  it  sufficient  to  juslifv  a  verdict? 

PUasants  v.  f'ant,  89  U.  S.  22  Wall.  116,  22 
L.  ed.  780;  Washington  dbO.R.  Co.  v.  Toim- 
ner  {''Washington  d  O.  R.  Co.  v.  Harmon's 
Exr.'X  147  U.  S.  571,  87  L.  ed.2«4;  Metropoli- 
tan R.  Co.  V.  SnasliaUy  3  App.  D.  C.  420. 

An  intimation,  or  even  direction,  to  a  pass- 
enger to  occupy  a  position  of  danger  will  not 
render  the  railroad  company  liable  for  injuries 
resulting  therefrom  if  the  danger  was  so 
obvious  that  a  reasonable  man  would  not  have 
obeyed  or  accepted  the  invitation. 

Baltimore  <St  P.  R.  Co.  v.  Jones,  95  U.  S.  489, 
24  L.  ed.  508;  Hazard  v.  Chicago,  B.  <ft  Q.  R. 
Co.  1  Biss.  508:  Chicago  <k  A.  R.  Co.  v.  Ran- 
dolph, 58  111.  510,  5  Am.  Rep.  60;  Southwestern 
R.  Co.  V.  Singleton,  67  Ga.  807;  South  d  North 
Ala.  R.  Co.  V.  SchaujUr,  75  Ala.  136. 

Shepardt  J.,  delivered  the  opinion  of  the 
court: 

Tried  by  the  rule  laid  down  in  Adams  v. 
Washington  d  O.  R.  Co.  (D.  C.  App.)  24  Wash. 
L.  Rep.  864,  the  judgment  appealed  from  in 
this  case  roust  be  reversed  for  error  in  the  in- 
struction to  the  jury  to  return  a  verdict  for  the 
defendant. 

The  appellant's  intestate  was  not  riding  on 
the  platform  of  a  cable  car,  as  Adams  was;  but 
was  passing  from  one  car  to  another  on  de- 
fendants' road  in  a  train  propelled  by  steam. 
He  had  purchased  his  ticket  and  entered  the 
car  with  his  wife,  at  bis  home  station  in  Vir- 
ginia, on  his  way  to  Washington.  There  was 
no  vacant  seat  for  him  in  the  car  in  which  his 
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wife  procured  a  seat,  and  he  went  to  the  smok 
ing  car.  There  he  remained  smoking  and 
talking  to  others  until  the  train  approached 
the  "Long  Brid^.'*  He  got  up  to  leave  the 
smoking  car,  saying  that  he  would  go  forward 
to  his  wife  before  reaching  the  station,  as  she 
might  otherwise  become  separated  from  ,him 
in  the  crowd,  which  was  great.  When  last 
seen  he  was  on  the  platform  with  one  hand 
holding  his  hat,  and  the  other  probably  holding 
the  knob  of  the  car  door.  According  to  some 
of  the  witnesses,  the  train  was  running  at  a 
very  high  rate  of  speed;  others  estimating  the 
speed  at  from  20  miles  to  25  miles  an  hour. 

As  intestate  reached  the  platform,  the  traiib 
turned  a  sharp  curve  and  the  lurch  of  the  car- 
threw  him  therefrom  with  great  violence. 
His  body  struck  the  ground  18  feet  from  the 
track,  broke  through  a  railing,  and  stop(>ed 
rolling  at  a  point  87  feet  from  the  track.  He 
was  unconscious  when  the  first  witness  reached 
him,  and  died  very  soon  afterwards.  Several 
passengers  familiar  with  the  road  testified  that 
the  lurching  or  swaying  of  the  train  in  turning 
the  curve  on  that  occasion  was  violent  and  ex- 
traordinary. There  were  exclamations  of  sur- 
prise and  alarm  among  the  passengers  in  the 
car  when  it  occurred.  Passengers  sitting  on 
seats  were  almost  thrown  from  them,  and 
others  who  sat  on  the  arms  of  seats,  because 
there  weie  no  others,  owing  to  the  crowded 
condition  of  the  car,  were  thrown  violently 
across  the  aisle. 

Another  witness  testified  that  about  six  days 
before  the  accident  he  had  noticed,  in  passing 
over  this  curve  a  depression  in  the  track  caused 
as  he  thought  by  a  "floating, tie."  He  said: 
"A  tie  was  loose,  or  two  or  more  ties  were 
loose,  and  as  the  train  passed  over  them,  it 
caused  the  ties  to  sink  and  the  train  and  cars 
to  sway  at  that  point. "  This  evidence  was  ad- 
mitted without  obiection  at  the  time,  but  it  is 
now  insisted  that  it  ought  not  to  be  considered 
because  its  introduction  is  not  warranted  by 
the  allegations  of  negligence  in  the  declaratioti. 
Into  that  point  it  is  unnecessary  now  to  in- 
quire. If  the  declaration  is  in  fact  insufficient, 
or  if  there  is  any  doubt  on  that  point,  it  can 
and  ou^ht  to  be  amended  before  another  trial. 
Had  this  obiection  been  made  at  the  trial,  the 
defect  of  allegation,  if  it  exists,  ^  might  have 
been  cured  in  time  to  prevent  injury.  As  the 
case  was  decided  upon  the  equivalent  of  a  de- 
murrer to  the  plaintiff's  evidence  as  a  whole, 
it  would  be  unjust  and  unreasonable  now  to 
deprive  the  appellant  of  the  benefit  of  this  evi- 
dence in  the  consideration  of  the  case  as  it 
stands. 

We  have  heretofore  held  that  merely  riding 
upon  the  platform  of  a  horse  or  cable  car  is 
not  negligence  per  se.  Metropditan  R.  Co.  v. 
Snashall,  8  App.  D.  C.  420,  423;  Adams  v. 
Washington  d  0.  R.  Co.  supra. 

Whether  riding  upon  the  platform  of  a  oar 
or  steam  railway  would  or  would  not,  under 
any  circumstances,  amount  to  negligence  in 
law,  is  a  question  that  we  need  not  now  de- 
cide. The  intestate  was  not  riding  upon  the 
platform  of  the  car.  He  was  in  the  act  of 
crossing  the  platform  on  his  way  from  the 
smoking  car  to  that  in  which  his  wife  was 
seated.  His  motive  is  not  material.  There 
was  no  rule  of  the  defendant  prohibiting  such. 
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passiDg  from  car  to  car,  and  therevhad  been  no 
attempt,  by  locking  the  doors  or  otherwise,  to 
prevent  passengers  from  so  doing. 

Railway  companies  have  smoking,  sleeping, 
and  dining  cars  attached  to  their  trains  for  the 
convenience  and  accommodation  of  passengers. 
Passengers  often  go,  without  objection,  to  the 
former,  and  are  often  invited  to  ^  to  the  latter, 
whilst  the  train  is  in  rapid  motion.  Accidents 
rarely  happen  in  passing  from  car  to  car, 
though  the  act  may  be  necessarily  attended 
with  more  or  less  risk  all  the  times.  Under 
all  the  circumstances,  we  think  it  would  be 
unreasonable  to  hold  that  the  passing  from  one 
car  to  another,  save  under  peculiar  and  excep- 
tional circumstances,  would  be  negligence  as 
a  matter  of  law.  The  most  that  can  with  rea- 
son be  said  is,  that  the  passenger  who  passes 
from  car  to  car  under  oi^inarv  circumstances, 
when  the  car  is  in  motion,  takes  the  ordinary 


risk  that  may  attend  the  act;  and  if  hurt  in  so 
doing,  he  must  show,  In  order  to  recover,  that 
his  injury  resulted  from  some  act  of  negligence 
on  the  part  of  the  defendant. 

This  is  all  that  is  decided  in  the  case,  much 
relied  on  by  the  appellee,  of  Stewart  v.  Boston 
&  P.  R.  Co.  146  Mass.  605.  No  presumpUon 
of  negligence  can  arise  from  the  mere  receipt 
of  injury  under  such  circumstances. 

The  evidence  in  respect  of  the  operation  of 
the  train  by  the  appellees  as  receivers  of  the 
Richmond  &  Danville  Railroad  Company  is 
not  as  strong  as  it  might  have  been;  but  it  was 
sufficient  to  go  to  the  jury  on  that  point,  and 
the  direction  to  the  jury  cannot  be  sustained 
on  that  ground. 

For  the  error  pointed  out,  the  judgment  must 
be  reversed,  with  costs  to  the  appellant,  and  a 
new  trial  awarded. 


PENNSYLVANIA  SUPREME  COURT. 


J.  L.  BROWN 

V, 

William  H.  PETTIT  et  al.,  Admrs.,  etc.,  of 
John  S.  Davis,  Deceased,  et  al.,  Appts. 

a78  Pa.  17.) 

The  indorsement  of  a  firm  name  on  a 
note  to  the  Drm  from  one  imrtner,  made  in  bis 
bandwritioff,  and  his  disoouat  of  the  note  to  bis 
own  credit  at  a  bank,  are  sufficient  to  put  the 
banker  upon  inquiry  and  prevent  him  from  be- 
ing a  bona  fide  bolder,  if  the  indorsement  was  un- 
authorized. 

(October  6, 1896.) 

APPEAL  by  the  administrators  of  John  S. 
Davis,  deceased,  from  a  judgment  of  the 
Court  of  Common  Pleas  for  McKean  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  prom- 
issory note.     Reversed, 

Webb  Evans  and  John  S.  Davis  were  part- 
ners in  business.  Evans  borrowed  monev  of 
plaintifiF,  a  banker,  upon  a  note  in  the  follow- 
ing form: 

Four  months  after  date  I  promise  to  pay  to 
the  order  of  Davis  &  Evans  $1,250  at  the  bank- 
ing house  of  J.  L.  Brown,  Wilcox,  Pa.,  with- 
out defalcation.     Value  received. 

Webb  Evans. 

He  indorsed  the  note  '*Davis  &  Evans"  and 
Joshua  Davis  stated  that  the  money  was  for 
the  benefit  of  the  firm,  but  had  the  money 
placed  to  his  individual  account.  No  part  of 
the  money  was  used  in  the  partnership  busi- 
ness. Davis  was  wholly  ignorant  of  the  trans- 
action. 

Further  facts  are  stated  in  the  opinion. 

Messrs.  W.  P.  Weston,  Bouton  &  Gal- 
lup, and  J.  M.  McClnre,  for  appellants: 


I  The  circumstances  were  such  as  to  invite  in- 
quiry, and  the  appellee  having  failed  to  inquire, 
bad  faith  on  his  part  is  to  be  implied,  and  his 
claim  to  be  a  bona  fide  holder  thereby  defeated. 

Smith  V.  Harlow,  64  Me.  510;  3  Randolph, 
Cora.  Paper,  »99;  Merritt  v.  Northern  R.  Co. 
12  Barb.  605;  Tanner  v.  Halh  1  Pa.  AVt-Hen- 
drie  v.  Berkowitz,  87  Cal.  118;  Wood's  Byles, 
Bills  &  Notes,  101.  note  5;  New-York  Firemen 
Ins.  Co.  V.  Bennett,  5  Conn.  574;  Miller  v.  Con- 
solidation Bank,  48  Pa.  514.  88  Am.  Dec.  475; 
Ualdeman  v.  Bank  of  Mtddletown,  28  Pa.  440, 
70  Am.  Dec.  142;  Central  Nat.  Bank  v.  Frye, 
148  Mass.  498. 

Mesers.  William  Wallace  Brown,  T.  A. 
Lamb,  A.  P.  Hney,  and  F.  P.  Schoon- 
maker,  for  appellee: 

The  plaintiff  is  a  bona  fide  holder  of  a  nego- 
tiable note  for  value  before  maturity,  and  the 
only  thing  that  can  defeat  his  recovery  will  be 
bad  faith  on  his  part,  and  the  burden  to  prove 
this  bad  faith  is  on  the  defendants.  Even 
though  it  should  be  shown  that  the  plaintiff 
took  the  note  under  circumstances  which  ought 
to  have  excited  the  suspicion  of  a  prudent  man, 
it  would  not  prevent  recovery. 

Phelan  v.  Moss,  67  Pa.  59,  5  Am.  Rep.  402; 
McSparran  v.  Neelej/,  91  Pa.  17;  Second  Nat. 
Bank  v.  Morgan,  165  Pa.  199;  Richards  v.  Mon- 
roe, 86  Iowa,  359;  Kitchen  v.  Loudenback,  48 
Ohio  8t .  177;  Breckenridge  v.  Leiois,  84  Me.  349; 
Farrell  v.  Lovett.  68  Me.  826,  28  Am.  Rep.  59. 

Where  an  individual  was  a  member  of  two 
firms,  and  drew  a  promissory  note  to  himself, 
signed  it  with  the  nameof  one  firm,  and  indorsed 
it  with  the  name  of  the  other  firm,  it  will  not 
present  such  a  case  as  would  compel  the  plain- 
tiff, a  holder  for  value  before  maturity,  to 
prove  the  assent  of  the  partners  to  such  in- 
dorsement, or  that  the  proceeds  were  applied 
to  the  benefit  of  the  firm. 

Ihmsen  v.  Negley,  25  Pa.  297. 


NoTB.— For  the  efTectl  of  circumstances  to  put  i  Mat.  Warehouse  &  8.  Co.  (N.  Y.)  6  L.  R.  A.  673;  also 
a  purchaser  of  nejrotlable  paper  upon  inquiry,  see    Canajoharle  Nat.  Bank  v.  Diefendorf  (N.  Y.)  10  L. 
alsu  National  Park   Bank  v.  German- American  '  B.  A.  676,  and  other  cases  In  noU. 
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The  fact  that  the  DOte  and  the  indorsement 
are  all  in  the  handwriting  of  the  defendant, 
Webb  Evans,  is  not  such  an  indication  of  bad 
faith  as  appellants  seem  to  think  as  would 
make  it  the  duty  of  the  bank  discounting  it  to 
inquire  into  his'authority  for  his  act. 

Ibid.;  Miller  V.  Consolidation  Bank,  48  Pa. 
614,  88  Am.  Dec.  475. 

In  Haldeman  v.  Batik  of  Middletown  the 
court  said  that  the  draft  was  discounted  upon 
the  request  of  Haldeman  and  the  proceeds  paid 
to  him  is  entirely  immaterial. 

E£  parte  Bonbonus,  8  Ves.  Jr.  542;  Tanner 
V.  Hall,  1  Pa.  417. 

Where  an  executor  pledges  the  stock  of  his 
estate  for  a  loan  which  he  alleges  is  for  the 
benefit  of  his  estate,  but  the  proceeds  of  which 
are  placed  by  the  bank  to  his  individual  credit 
and  appropriated  by  him  to  his  own  use,  the 
estate  could  not  recover  the  stock  from  the 
bank. 

1  Cook,  Stock  &  Stockholders,  442;  Qoodmn 
V.  American  Nat,  Bank,  48  Conn.  550. 

The  form  of  the  note  is  not  such  that  bad 
faith  is  applied  upon  the  part  of  the  plaintiff. 

Moorehead  v.  Gilmore,  77  Pa.  118,  18  Am. 
Rep.  485;  Potts  v.  Taylor,  140  Pa.  601. 

Green,  J.,  delivered  the  opinion  of  the 
court; 

.  In  this  case  the  undisputed  facts  were  that 
Webb  £vans  was  the  maker  of  the  note  in  his 
own  name,  made  it  payable  to  the  order  of  his 
firm,  Davis  &  Evans,  indorsed  the  name  of  the 
firm  on  the  note,  and  requested  the  plaintiff  to 
place  the  proceeds  of  the  discount  to  his  per- 
sonal credit  on  the  books  of  the  bank.  As 
between  Webb  Evans  and  the  firm  of  Davis  & 
Evans,  on  the  face  of  the  paper,  disregarding 
the  forged  indorsement  of  Joshua  Davis,  the 
proceeds  of  the  discount  should  have  been 
placed  to  the  credit  of  Davis  &  Evans.  That 
firm,  as  well  as  Webb  Evans,  had  an  account 
on  the  books  of  the  bank,  and,  in  ordinary 
course,  should  have  had  credit  for  the  pro- 
ceeds. Had  Webb  Evans  indorsed  the  note  in 
his  own  name  after  the  indorsement  of  Davis 
&  Evans,  then  the  face  of  the  paper  would 
have  presented  an  apparent  title  in  Webb 
Evans,  and  in  its  ordinary  commercial  aspect 
the  paper,  with  the  personal  request  of  Webb 
Evans  to  have  the  proceeds  placed  to  his  credit, 
would  not  have  been  out  of  the  usual  course. 
But,  with  the  apparent  title  to  the  note  being 
in  Davis  &  Evans,  a  request  by  the  maker  to 
have  the  proceeds  placed  to  his  individual 
credit  was  out  of  the  usual  course;  and  we 
think,  under  the  authorities,  the  bank  became 
subject  to  a  duty  of  inquiry.  It  seems  to  us  that 
these  facts  bring  the  case  within  the  ruling  in 
Cooper  V.  McClurkan,  22  Pa.  80,  and  Tanner 
V.  UaU,  1  Pa.  417,  and  distinguish  it  from  the 
other  cases  cited  for  the  appellee.  In  Cooper 
V.  McClurkan  the  facts  are  briefly  staled  in  the 
opinion  thus:  * 'McClurkan  &  Fleming  were 
partners  in  trade,  and  Fleming  drew  a  bill  of 
exchange  in  the  partnership  on  himself,  and 
negotiated  it  to  the  plaintiff:  and  now,  in  a 
suit  upon  it,  McClurkan  defends  on  the  giound 
that  it  was  not  a  partnership  transaction.  This 
appears  to  be  well  taken,  for  the  case,  without 
other  evidence,  stands  just  as  if  Fleming  had 
given  the  indorsement  of  his  partnership  on 
U  L.  R.  A. 


his  own  note  as  security  for  his  own  debt,  which 
he  could  not  do.     1  Pa.  417."    This  is  precisely 
what  was  done  by  Webb  Evans.    He  gave  his 
own  note  to  his  firm  for  the  amount  of  the 
note.     He  then  indorsed  the  firm  name  on  the 
note,  and  therefore  pledged  the  liability  of 
the  firm  for  his  own  debt,  and  this  he  could 
not  do.     The  proper  thing  for  him  to  do,  in 
ordinary  commercial  usage,  would  have  been 
to  deposit  the  note,  or  its  proceeds  if  dis 
counted,  to  the  credit  of  the  firm.     When  he 
did  not  do  that,  he  departed  from  the  usual 
course,  in  requesting  the  bank  to  place  the 
proceeds  to  the  credit  of  his  private  account, 
and  thereby  made  a  manifest  misappropriation 
of  the  firm's  money  to  his  own  use.    The 
responsibility  of  the  bank,  in  such  circum- 
stances, is  thus  shown  in  the  opinion  of  Lowrie, 
J.,  in  the  case  just  cited.     He  says:     "The 
plaintiff  says  he  is  a  bona  fide  bolder  without 
notice  of  the  character  of  the  paper.     Is  he 
without    notice?    He   is   not   if   the    proper 
inquiries  usually  made  by  a  prudent  man  would 
have  led  him  to  the  knowledge  of  the  fact  that 
the  acceptor  or  principal  debtor  had  himself 
drawn  the  bill,  or.  in  other  words,  made  the 
contract  that  is  intended  to  pledge  the  partner- 
ship as  security  for  himself.     Common  pru- 
dence demanded  that  the  authenticity  of  the 
signature  of   the  drawers  should    be  ascer- 
tained and  this  led  directly  to  the  fact  that  it 
was  made  by  Fleming  himself,  and  common 
sense  would  indicate  that   Fleming  had  no 
right  to  bind  his  partner  as  his  surety.     It  is 
urged  that,  in  borrowing  money,  copartners 
may  give  to  their  negotiable  paper  what  form 
thev  please,  and  that  therefore  they  ought  to 
be  liable  here  notwithstanding  the  form.     The 
premise  is  true,  but  the  conclusion  needs,  for 
its  support,  the  proof  that  the  copartners  did 
borrow  the  money.     If  they  did,  then  Flem- 
ing is  an  accommodation  acceptor,  and   the 
drawers  are  bound  as  the  real  debtors.     With- 
out this  proof  we  must  take  the  apparent  trans- 
action to  be  the  true  one,  and  regard  Fleming 
as  borrowing  money  for  himself,  and  attempt- 
ing to  pledge  his  partner  as  his  surety;  that  is. 
we  must  decide  the  case  according  to  the  evi- 
dence."   Every  word  of  this  is  directly  appli- 
cable to  the  case  at  bar,  only  with  increased 
force,  because  here  the  paper  was  the  direct 
obligation  of  Webb  Evans  alone  to  his  firm, 
and  was  palpable  notice  to  the  bank  that  it 
was  his  private  debt  to  his  firm.     When  be 
indorsed  the  firm's  name,  and  asked  the  banker 
nevertheless  to  place  the  proceeds  to  his  indi- 
vidual credit,  it  was  a  direct  and  immediate 
application,  with  tbe  knowledge  and  consent 
of  the  banker,  of  the  firm's  money  to  tbe  per- 
sonal use  of  the  maker. 

Tanner  v.  Hall,  1  Pa.  417,  is  in  tbe  same 
line.  We  held  there  that  an  indorsement  by 
a  partner  of  his  separate  accommodation  note 
with  the  name  of  his  firm  is  a  sufficient  indica- 
tion of  the  nature  of  the  transaction  to  make  it 
the  duty  of  the  bank  which  discounts  it  to 
inquire  into  his  authority  to  use  the  firm  name 
for  the  occasion,  unless  there  are  circumstaDces 
from  which  the  authority  can  be  implied. 
Gibson,  Ch.  J.,  stating  the  facts,  said:  "Hall 
drew  the  note  in  question  in  favor  of  H.  Coch- 
ran &  Co.,  procured  their  indorsement  of  it. 
indorsed  it  with  the  name  of  his  own  firm,  bad 
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it  discounted  at  the  Lumberman's  Bank,  and 
had  the  proceeds  put  to  the  credit  of  his  sepa- 
rate account.  .  .  .  But  that  Hall  had  drawn 
ostensibly  for  his  separate  accommodation, 
sufficiently  indicated  that  his  firm's  indorse- 
ment was  also  for  his  separate  accommodation, 
and  made  it  the  duty  of  the  bank  to  inquire 
into  his  authority  for  the  act,  as  it  would  have 
been  bound  to  do  had  he  indorsed  the  name  of 
the  firm  on  the  note  of  a  stranger.  The  bank 
then,  and  the  present  holder,  are  afiFected  with 
knowledge  that  the  transaction  was  a  separate 
'  one;  and  we  have  the  naked  case  of  a  note 
indorsed  with  the  name  of  a  firm,  in  a  trans- 
action out  of  the  line  of  its  business;  from 
which  the  conclusion  is  unavoidable,  that  it 
was  discounted  on  the  faith  of  an  indorsement 
which  was  void  for  want  of  previous  authority 
or  subsequent  confirmation."  The  present  case 
is  stronger  than  this,  because  there  was  no 
intervening  third  party,  outside  of  the  firm, 
who  had  made  a  genuine  indorsement  for  the 
accommodation  of  the  maker.  Here  the  trans- 
action was  direct  The  partner  made  his  own 
note  to  his  own  firm,  and  then  indorsed  the 
firm  name,  and,  with  the  knowledge  and  par- 
ticipation of  the  bank,  took  the  proceeds  to  his 
own  use.  It  was  affirmative!  v  testified  by  the 
other  partner  that  he  knew  nothing  of  the  trans- 
action; that  the  firm  got  no  pare  of  the  pro- 
ceeds, directly  or  indirectly;  and  it  was  not 
shown  that  there  was  any  course  of  dealing  bv 
which  indorsements  of  the  firm  name  by  Webb 
Evans  on  paper  such  as  this  was  ever  sanctioned 
or  approved  by  the  firm.  The  nature  of  the 
transaction  directly  informed  the  bank  that 
the  firm  indorsement  was  made  by  Evans  for 
his  private  use,  and  that  knowledge  put  them 
upon  inquiry.  In  the  case  of  MilUr  v.  Contoli- 
dation  Bank,  48  Pa.  514,  88  Am.  Dec.  475. 
Agnew,  J.,  in  commenting  on  Tanner  v.  HaU, 
1  Pa.  417,  and  pointing  out  tbe  difiFerence 
between  the  two  cases,  said:  **The  case  of 
Tan  ner  v.  Hall  differs  widely  from  this.  There 
Hall  drew  bis  separate  note  for  his  own  accom- 
modation to  the  order  of  another  firm  who 
indorsed  it.  Then  he  indorsed  the  name  of 
his  own  firm,  and  procured  it  to  be  discounted. 
It  was  held  that  the  form  of  tbe  note  and  the 
circumstances  sufficiently  indicated  to  the  bank 
that  the  note  was  for  his  individual  accommo- 
dation, and  thus  put  the  bank  upon  notice." 

The  case  of  aaldeman  v.  Bink  of  Middle- 
town,  28  Pa.  440.  70  Am.  Dec.  142.  is  cited  for 
the  appellee  with   much  confidence,  and  is 


claimed  to  rule  in  this  case.  But  a  very  slight 
examination  of  the  facts  in  that  case  shows  it 
to  be  radically  different  from  this.  Tbe  draft 
was  drawn  in  tbe  firm  name,  in  favor  of  Halde- 
man,  who  was  one  of  the  partners.  Ostensibly, 
therefore,  and  on  the  face  of  the  paper,  it  pur- 
ported to  be  tbe  obligation  of  the  firm  to  one 
of  its  own  members.  Upon  such  paper  the 
payee  was  apparently  the  owner  of  the  paper, 
and,  in  regular  course  of  business,  would  be 
entitled  to  have  the  proceeds  of  the  draft. 
There  was  nothing  to  give  notice  to  the  bank 
that  the  transaction  was  out  of  the  usual  course, 
or  was.  or  was  intended  to  be,  a  fraud  upon  tbe 
firm.  It  was  upon  these  grounds  that  the  case 
was  ruled.  Said  Knox,  J.,  in  delivering  the 
opinion:  *'The  case  depends  upon  tbe  question 
whether  the  bank  was  bound  to  inquire  as  to  the 
authority  of  Haldeman  to  draw  the  draft  in  ttie 
firm  names.  It  is  not  pretended  that  the  bank 
had  actual  notice  that  the  discount  was  for 
Ha]deman*s  separate  use;  but  it  is  alleged  that 
the  form  of  the  draft  was  sufficient  to  put  the 
bank  upon  inquiry.  The  draft  was  made  pay- 
able to  Peter  Haldeman's  order.  Was  this  an 
indication  that  it  was  not  drawn  by  the  firm  in 
the  usual  course  of  its  business?  Certainly  it 
was  not;  for  although  it  may  not  be  the  ordi- 
nary form  in  which  oills  are  drawn,  it  is  by  no 
means  an  unusual  transaction,  when  the  object 
of  drawing  a  draft  is  to  raise  money  for  a 
firm  that  it  should  be  made  payable  to  the 
order  and  indorsed  by  one  of  the  members  of 
the  firm.  ...  Where  a  draft  or  bill  drawn 
in  the  name  of  the  firm  by  one  of  the  partners 
is  offered  for  discount,  the  presumption  is  that 
drawing  the  draft  was  a  partnership  transaction, 
even  although  it  was  made  payable  to  the 
order  of  one  of  the  members  of  the  firm. 
Actual  knowledge  that  a  bill  or  note  purport- 
ing to  be  drawn  or  made  by  a  firm  was  given 
without  tbe  consent  of  some  of  tbe  partners,  is 
a  good  defense  as  to  the  nonconsenting  part- 
ners, but  the  presumption  that  the  paper  is 
what  it  purports  to  be,  cannot  be  overthrown 
upon  a  mere  matter  of*  form  in  inserting  the 
name  of  one  of  the  members  of  a  partnership 
as  payee."  The  case  of  Ihmsen  v.  Negley,  25 
Pa.  297,  is  also  of  the  same  character,  as  is 
fully  explained  in  the  opinion  in  tbe  last  case 
cited.  We  think  the  assignments  of  error  are 
all  sustained. 

Judgment    reversed ^    and    venire    de    tkwo 
awarded. 
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REELFOOT    LAKE    LEVEE    DISTRICT 
et  al,t  Appts., 

C.  C.  DAWSON,  Sheriff,  et  al. 


(- 


.Tenn., 


.) 


1.  A  tax  on  anj  property  in  specie  or  by  the 
acre  Is  contrary  tu  Const,  art.  2,  $28,  requiring  all 
property  to  be  taxed  aocordiogr  to  its  value. 


2.  A  tax  on  land  alone  In  a  certain 
levee  district*  but  excepting  land  under  wa- 
ter, Tlolates  Const,  art.  2,  fi  28,  requiring'  all  prop- 
erty, real,  personal,  or  mixed,  to  be  taxed. 

8-  A  special  tax  on  land  in  a  loTce  dis- 
trict* which  is  especially  benefited  by  a  levee  for 
which  tbe  tax  is  made,  is  a  tax  within  Const,  art. 
2,  fi  28,  Inquiring  taxes  to  he  levied  on  all  prop- 
erty, real,  personal,  and  mixed,  and  levied  ac- 
cording to  value. 


NOTK.— Similar  to  the  above  case  and  against  the 
authorities  in  some  states,  is  Mauldin  v.  Greenville 
{&C.)27L.B.  A.284. 

Aa  to  the  theory  of  special  benefits  to  sustain  as- 
84  L.  a  A. 


sessments,  see  Re  Madera  Irrig.  Dist.  Bonds  (Cal.)  14 
L.  R.  A.  766,  and  note;  and  Oregon  A  C.  R.  Co.  v. 
I  Portland  (Or.)  22  L.  R.  A.  718. 
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4«  The  polioepower  of  the  state  does  not 
extend  to  the  levying  of  special  aaseasments  on 
property  benefited  by  a  levee. 

6«  The  le^slatnrecaniiotdelefl^tetoa 
levee  district  the  legrislative  power  to  levy  a 
tax  other  than  under  Const,  art.  2,  authoriztng  it 
to  delegate  suoh  power  to  counties  and  in- 
corporated towns,  since  this  impliedly  excludes 
delegation  to  any  other  agency. 

6.  A  levee  district  created  by  special 
law  is  not  within  a  constitutional  prohibition 
against  creating  corporations  by  speciiEillaw. 

7*  Taxation  of  property  in  a  levee  dis- 
trict for  a  levee  to  protect  the  property  is  for  a 
public  purpose  because  beneficial  to  a  large  com- 
munity of  people  and  also  to  the  state. 

(June  ao,  1896.) 

APPEAL  by  complainaDts  from  a  decree  of 
the  ChaDcery  Court  for  Dyer  County  dis- 
missing a  bill  filed  to  have  declared  the  result 
of  an  election  which  had  been  held  to  deter- 
mine whether  or  not  a  certain  levee  should  be 
constructed  and  a  tax  levied  to  meet  the  ex-' 
penses.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  M.  Marshall,  Harwood  & 
Tyree,  and  Deason  &  Rankin,  for  appel- 
lants: 

This  act  has  three  provisions  that  are  repug- 
nant to  the  constitutional  requirement  of  equal- 
ity and  uniformity  of  taxation  according  to 
value: 

1.  It  pro\ide8  for  the  levy  of  a  tax  of  10 
cents  per  acre  on  all  the  land  taxed,  indiscrim- 
inately, whether  the  land  be  worth  30  cents  or 
$50  an  acre. 

2.  It  exempts  from  taxation  all  the  land 
"now  covered  by  the  waters  of  Reel  foot  lake." 

3.  All  the  personal  property  within  the 
boundaries  of  the  levee  district  is  entirely  ex- 
empt, as  no  provision  is  made  by  said  act  for 
the  taxation  of  anything  but  land. 

McBean  v.  C/iandler,  9  Heisk.  849,  24  Am. 
Rep.  808;  Mvglery.  Kansas,  123  U.  S.  661,81 
L.  ed.  210;  Wilcox  v.  'Paddock,  65  Mich.  28; 
People  V.  Qillson,  109  N.  Y.  398;  Lake  View 
V.  ttose  Bill  Cemetery  Go.  70  111.  191,  22  Am. 
Rep.  71;  People,  Bvtler,  v.  Saginaw  County 
Supers.  26  Mich.  29;  Jenal  v.  Green  Island 
Draining  Co.  12  Neb.  168. 

The  act  violates  art.  2,  §  8,  of  the  Constitu- 
tion of  Tennessee  in  undertaking  to  create  a 
corporation  by  special  act. 

/State  V.  Wilson,  12  Lea,  247;  Keesee  v.  Civil 
Dist.  Bd.  of  Edu.  6  Coldw.  127;  Sc/iool  Dist. 
No.  56  V.  St.  Joseph  F.  cfe  if.  Ins,  Co.  103  U. 
8.  707,  26  L.  ed.  601;  Board  of  Directors  For 
Levying  Wabash  River  v.  Houston,  71  111.  318; 
Cypress  Pond  Draining  Co.  v.  Hooper,  2  Met. 
(Ky.)  350;  Sc/iultfs  v.  Eberly,  82  Ala.  242. 

The  act  violates  art.  7,  ^^  1  et  seg,,  of  the 
Constitution  of  Tennessee  in  that  it  creates  tax 
assessors  and  tax  collectors  and  other  officers 
without  an  election  of  the  voters  or  the  people. 

Pope  V.  Phifer,  8  Heisk.  699;  State  v.  Ross, 
7  Yerg.  75;  PeopU,  U  Ray,  v.  HurlbuU  24  Mich. 
44,  9  Am.  Rep.  103:  PeopU,  Hubbard,  v.  Spring- 
wells  Ticp.  Board,  25  Mich.  158;  People,  Park 
Comrs.,  V.  Detroit,  28  Mich.  22^<,  15  Am.  Rep. 
202;  Wilcox  V.  Paddock,  and  Schultes  v.  Eberly, 
supra;  Keasy  v.  Bricker,  60  Pa.  16;  Cypress 
Pond  Draining  Co.  v.  Hooper,  supra;  Harward 
84  L.  R.  A. 


V.  St.  Clair  &  M.  Levee  <fe  D.  Co.  51  111.  130: 
Hessler  v.  Drainage  Comrs.  53  HI.  111. 

The  act  violates  art.  2,  §  29,  of  the  Tennes- 
see Constitution  in  delegating  the  taxing  power 
to  other  than  a  municipal  corporation  or  a 
county. 

Marr  v.  Enloe,  1  Yerg.  452;  Waterhouse  v. 
Cleveland  Public  Schools,  8  Heisk.  857;  Lipscomb 
V.  Dean,  1  Lea,  550;  Luehrman  v.  SheU^ 
County  Taxing  Dist.  2  Lea,  550:  Keesee  v.  GiHl 
Dist.  Bd.  of  Edu.  6  Coldw.  130;P<?pgv.  Phifer, 
supra. 

Messrs.  M.  A.  Lowe  and  Leech  Sb  SaT- 
aM«  for  appellees: 

This  statute  is  not  a  delegation  of  the  taxing 
power.  The  body  incorporated  by  this  statute 
has  for  its  purpose  to  accomplish  a  public  use 
and  purpose. 

Turlock  Irrig.  Dist.  v.  Williams,  76  Cal.  860. 

Such  corporations  are  quasi  corporations 
which  are  political  in  their  character  and  are 
agencies  for  exercising  the  powers  and  duties 
of  local  government. 

State,  Baltzell.  v.  Stewart.  74  Wis.  620,  6  L. 
R.  A.  894;  Carson  v.  St.  Francis  Levee  Dist. 
59  Ark.  513;  State  v.  Armstrong,  3  Sneed,  634: 
Morristown  v.  Shelton.  1  Head,  24. 

The  power  to  make  laws  has  been  surren- 
dered by  the  people  and  vested  in  the  legisla- 
ture, so  that  no  law  can  be  made  by  or  ema- 
nate from  them;  but  this  does  not  prove  that  it 
would  be  an  infringement  of  the  Constitution 
for  their  representatives  to  call  for  and  defer 
to  their  opinion  on  the  subject  of  a  new  law 
fullv  matured  by  them  in  all  its  parts  before  it 
shall  go  into  effect. 

Louisville  dh  iV.  R.  Co.  v.  Davidson  County 
Ct.  1  Sneed,  675.  62  Am.  Dec.  424. 

This  statute  is  an  exercise  of  the  police 
power. 

Cooley,  Const.  Lim.  6th  ed.  788;  Car9on  y. 
St.  Francis  Levee  Dist.  supra;  Donnelly  v. 
Decker,  58  Wis.  461, 46  Am.  Rep.  687;  (TReUey 
V.  Kankakee  Valley  Draining  Co.  32  Ind.  109: 
Wurts  V.  Hoaqland,  114  D.  ».  611,  29  L.  ed. 
280;  Tide-  Water  Co.  v.  Coster,  18  N.  J.  Eq.  518, 
90  Am.  Dec.  634;  State,  Baltzell,  v.  Stetrart, 
and  TurlocJc  Irrig.  Dist.  v.  Williams,  supra; 
Hagar  v.  Reclamation  Dist.  No^lOS.  Ill  U.  S. 
701,  28  L.  ed.  569. 

Taxation  in  the  sense  of  art.  2,  §§  28  and  29. 
of  our  state  Constitution  means  the  exactions 
by  the  state  government  paid  by  the  citizens  to 
the  state  as  a  state,  and  for  its  support  and  ex- 
actions paid  by  the  citizens  to  the  county  and 
municipal  corporations  as  such  for  their  pur- 
poses as  municipalities  and  counties.  It  means 
revenue  for  the  purposes  of  government.  The 
assessment  form  of  taxation  has  as  its  fouDda- 
tion  special  benefit  to  the  property  of  the  citi- 
zen. 

Illinois  C.  R.  Co.  v.  Decatur,  147  U.  S.  190. 
37  L.  ed.  132;  Raleigh  v.  Peace,  110  N.  C.  32, 
17  L.  R.  A.  830;  Cooley,  Const.  Lim.  6th  ed, 
613;  Weeks  V.  Milwaukee,  10  Wis.  242;  St.  Jo- 
seph, Gibson,  v.  (hcen,  110  Mo.  445;  St.  Joseph, 
Gibson,  v.  Farrell,  106  Mo.  487;  Broad  Street. 
165  Pa.  475;  Norfolk  v.  Chamberlain,  89  Va, 
196:  People,  Oriffln,  v.  Brooklyn,  4  N.  Y.  419, 
55  Am.  Dec.  266;  Louisiana,  Southern  Bank, 
V.  Pilsbury,  105  U.  8.  290,  26  L.  ed.  1094;  Mc- 
Bean V.  Chandler,  9  Heisk.  850,  24  Am.  Rep, 
308. 


1896. 


Rbblfoot  Lakb  Levee  District  y.  Dawson. 


737 


The  judgment  of  the  legislature  expressed  in 
the  method  of  taxation  shown  in  the  statute 
^cannot  be  questioned  by  the  courts. 

Reclamation  List.  No.  108  v.  Bagar,  66  Cal. 
54;  Spencer  v.  Merchant,  126  U.  8.  865.  31  L. 
ed.  767;  Cooley,  Const.  Lim.  6th  ed.  688;  ffa- 
gar  v.  ReclamationDist.  No.  108,  111  U.  8.  705, 
28  L.  ed.  571. 

The  court  will  not  interfere  * 'unless  it  appear 
there  is  an  absence  of  power,  or  that  the  par- 
ticular method  prescribed  for  the  assessment 
of  the  peculiar  benefits  to  the  abutting  prop- 
erty is  80  plainly  inequitable  as  to  offend  some 
constitutional  principle. 

St.  Joseph,  Qih9on,  v.  Oioen,  St  Joseph,  Oibson, 
V.  FarreU,  Raleigh  v.  Peace, dJOid.  Norfolk  v.  Cham- 
'berktin,  supra. 

The  bottom  of  the  lake  and  the  land  outside 
'the  levee  are  excepted  from  taxation  under  §  21 
of  the  act.  This  is  in  keeping  with  the  founda- 
tion of  a  special  or  assessment  tax, — that  it  is 
Au  equivalent  for  a  benefit  conferred. 

Cypress  Pond  Draining  Co.  v.  Hooper,  2  Met. 
(Ey.)  350,  cited  in  note  to  Cooley,  Const.  Lim. 
«6th  ed.  604. 

Caldwell*  J.,  delivered  the  opinion  of  the 
court: 

In  June,  1805,  the  legislature  of  the  state, 
while  in  extraordinary  session,  by  special  act, 
created  the  Reel  foot  Lake  levee  district,  com- 
prising certain  territory  in  the  counties  of  Lake, 
Obion,  Dyer,  and  Lauderdale,  "known  as  a 
part  of  Reelfoot  Lake  Basin  of  overflowed 
iands,"  and  appointed  two  citizens  of  each  of 
those  counties  as  "a  board  of  directors"  there- 
for, to  serve  until  the  Ist  Monday  in  March, 
.1898,  and  until  the  appointment  and  qualifica- 
tion of  their  successors;  the  said  board  to  have 
4K>wer  to  "sue  and  be  sued,  plead  and  be  im- 
pleaded, and  have  continual  succession."  for 
the  purpose,  and  with  the  power  and  duty,  of 
erecting  and  maintaining  a  levee  sufficient  to 
shield  and  protect  the  territory  mentioned  from 
recurring  overflows  by  the  waters  of  the  Mis- 
sissippi river.  Acts  1895  (Ex.  Sess.)  chaj).  1, 
g§  1-4.  The  5th  section  of  the  act  provides 
for  the  organization  of  the  board;  for  an  esti- 
mate by  it  of  the  amount  of  land  within  the 
•district  subject  to  overflow,  of  the  length  and 
height  of  the  levee  required  for  its  protection, 
and  of  the  probable  cost  of  the  same;  and  for  a 
■•submission  of  the  question  of  the  necessary 
taxation  to  a  vote  of  the  people  of  the  district. 
And  the  6th  section  is  as  follows:  "That  for 
the  purposes  of  building  and  maintaining  the 
levee  aforesaid,  and  for  carrying  into  effect  the 
•objects  and  purposes  of  this  act,  the  board  of 
levee  directors  shall  have  the  power,  and  it  is 
•hereby  made  their  duty,  to  assess  and  levy  a 
contribution  tax,  not  exceeding  10  cents  per 
:acre,  and  2  per  cent  valuation  tax  on  all  the 
land  embraced  within  the  said  boundary  of 
said  levee  dis^trict  herein  named;  provided  that 
the  board  of  directors,  through  their  president 
and  secretary,  shall  notify  the  sheriffs  of  Dyer, 
Lake,  Lauderdale,  and  Obion  counties  to  open 
tind  hold  an  election  at  the  various  voting 
places  in  the  parts  of  the  four  (4)  counties  em- 
braced within  the  area  and  bounded  and  de- 
scribed in  the  1st  section  of  this  act;  and  it  is 
hereby  made  the  duty  of  the  said  sheriffs  afore- 
said, upon  receiving  such  notice  from  the  board 
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of  directors  hereby  created  by  this  act,  to  open 
and  hold  said  election  in  the  usual  manner  pre- 
scribed by  law  for  popular  elections,  after  giv- 
ing not  less  than  ten  days'  public  notice  at  five 
(5)  different  public  places  in  the  overfiowed 
district,  of  each  county  named,  and  at  the  time 
and  places  named  by  them;  all  the  leading  and 
qualified  electors  according  to  law  shall  be  en- 
titled to  vote  at  such  election,  and  at  such  elec- 
tion the  proposition  shall  be  written  or  printed 
on  the  tickets  so  voted,  *For  assessment,'  or 
'No  assessment,'  and  the  said  sheriffs  shall 
make  returns  of  the  said  election  to  the  secre- 
tary of  the  levee  board,  and  also  to  the  sec- 
retary of  state,  Nashville,  Tennessee,  and  if  it 
appears  that  three  fourths  of  those  voting  are 
in  favor  of  the  assessment,  it  shall  then  l^  the 
duty  of  said  board  of  directors  to  levy  said  tax 
for  that  year,  and  annually  thereafter,  so  long 
as  it  shall  be  found  necessary  to  accomplish 
the  objects  of  this  act."  Section  7  requires  the 
board  of  directors  to  elect  four  citizens  of  the 
district— one  from  each  county— to  act  as  a 
board  of  tax  assessors  for  the  district;  and  ^  8 
requires  the  board  of  directors  to  elect  from 
the  citizens  of  the  district  four  tax  collectors, 
one  in  and  for  the  included  portion  of  each 
county.  The  20th  section  empowers  the  board 
of  directors  to  issue  and  sell  long-term,  6  per 
cent  bonds,  from  time  to  time,  not  to  exceed 
$700,000  in  all,  "to  raise  funds  to  carry  out 
the  purposes"  of  the  act;  and  the  21st  section 
is  as  follows:  "That  for  the  purpose  of  pro- 
viding for  the  pavment  of  the  interest  on  the 
bonds  authorized  by  §  20,  annually,  and  to 
provide  a  sinking  fund  for  their  ultimate  re- 
demption, it  is  hereby  enacted  that  a  tax  per 
acre  on  all  the  lands  embraced  within  the 
boundary  described  in  ^  1  of  this  act  (except 
the  area  now  covered  bv  standing  water  of 
Reelfoot  lake,  and  the  lands  outside  of  the 
levee),  sufficient  in  total  amount  to  pay  the  in- 
terest on  the  bonds  issued,  shall  be  assessed  and 
collected  annually;  provided,  the  said  tax  shall 
not  exceed  10  cents  per  acre;  and  provided 
further,  that  an  assessment  on  the  valuation  of 
the  lands,  not  exceeding  two  (2)  per  cent,  shall 
be  assessed  annually,  and  collected  as  provided 
for  in  §^  6,  7,  and  8  of  this  act,  and  the  same 
shall  be  paid  over  to  the  treasurer  of  said 
board,  giving  priority  to  the  bonds  of  first 
date." 

On  the  14th  day  of  November,  1895,  the 
Reelfoot  lake  levee  district,  by  and  through 
its  board  of  directors,  and  jointly  with  certain 
other  persons,  landowners  of  Lake  county, 
filed  the  present  bill  in  the  chancery  court  of 
Dyer  county  against  the  sheriff  of  the  latter 
county  and  other  citizens  thereof,  some  of 
them  being  election  officers  and  others  land- 
owners and  taxpayers  in  that  part  of  D}[er 
county  within  the  levee  district.  Complain- 
ants alleged,  among  other  things,  and  in  sub- 
stance, that  the  board  of  directors  provided  for 
by  the  act  was  promptly  organized,  and  that 
it  entered  upon  its  duties  as  therein  directed; 
that  it  made  all  requisite  estimates  for  con- 
struction and  taxation,  and  thereupon  sub- 
mitted to  the  vote  of  the  people  of  the  district, 
in  the  manner  prescribed  in  the  6th  section, 
their  recommendation  of  a  present  annual  tax 
of  10  cents  on  the  acre,  ana  of  2  per  cent  on 
the  value,  of  all  taxable  lands  within  the  levee 
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district;  that  an  election  was  held  through 
the  district,  upon  this  recommendation,  on  the 
10th  day  of  September,  1895.  and  resulted, 
as  shown  by  the  reiuros  sent  to  the  secretary 
of  the  board,  in  a  total  of  782  votes  *'For 
assessment,"  and  683  votes  for  "No  assess- 
ment." that  497  of  the  votes  for  "No 
assessment"  were  fraudulently  cast  in  Dyer 
county  by  persons  known  not  to  be 
legally  qualified  to  vote  in  that  election; 
that,  counting  such  fraudulent  and  illegal  bal- 
lots, the  proposed  taxation  was  defeated,  and, 
rejecting  them,  it  was  approved.  And  upon 
these  allegations  complainants  prayed  the  court 
to  purge  the  returns  from  specified  precincts 
in  that  county,  and  eliminate  therefrom  the  al- 
leged illegal  and  fraudulent  ballots,  so  that 
the  true  result  might  be  declared,  and  its  legiti- 
mate advantages  enjoyed  by  the  people  of  the 
levee  district.  The  defendants,  by  demurrer, 
disputed  the  jurisdiction  of  the  court,  and  also 
impeached  the  aci  in  question,  as  being  in  vio- 
lation of  the  state  Constitution  in  several  par- 
ticulars. Chancellor  Cooper,  hearing  the 
cause  upon  these  pleadings,  sustained  the  de- 
murrer so  far  as  it  assailed  the  act  for  violation 
of  the  revenue  provisions  of  the  Constitution, 
but  overruled  it  as  to  other  questions.  The 
act  was  adjudged  unconstitutional,  and  the  bill 
dismissed.  Complainants  have  appealed,  and 
the  debate  of  learned  counsel  before  this  court, 
though  embracing  the  whole  demurrer,  has 
been  addressed  chiefly  to  the  grounds  sustained 
by  the  chancellor;  one  side  denying,  and  the 
other  affirming,  the  correctness  of  the  decree 
in  respect  thereto. 

The  power  of  taxation  is  an  incident  of 
sovereignty, — a  prerogative,  coeval  with  the 
government  itself,  and  indispensable  to  its  per 
petuity.  It  is  essentially  a  legislative  power, 
and  as  such,  in   the  general  appointment  of 

governmental  powers,  falls  to  the  legislative 
epartment,  under  fc5  8,  art.  2,  of  the  Constitu- 
tion which  vests  "the  legislative  authority"  of 
the  state  in  the  "general  assembly."  Mart  v. 
Em^,  1  Yerg.  454;  Keesee  v.  Citil  Dint.  Bd.  of 
Edu,  6  Coldw.  180;  WaUrhouse  v.  Cleveland 
Public  Schools,  8  Heisk.  859;  Memphis  v.  Union 
A  P.  Bank,  91  Tenn.  660;  Cooley,  Taxn.  2d 
ed.  pp.  4,  41;  Burroughs,  Taxn.  g  6;  26  Am. 
&  Eng.  Enc.  Law,  p.  18.  In  respect  to  taxa- 
tion, therefore,  as  to  all  other  subjects  of  legis- 
lation, the  general  assembly  has  full  power  to 
pass  any  law  not  in  conflict  with  the  delegated 
powers  of  the  Federal  government,  or  with  the 
restrictions  of  the  state  Constitution;  and  he 
who  would  show  the  unconstitutionality  of  the 
tax  legislation,  as  of  other  legislation,  must  be 
able  to  put  his  finger  on  the  provision  of  the 
Constitution,  Federal  or  state,  violated  thereby. 
Bell  V.  Bank  of  NashtilU,  Peck  (Tenn.)  269; 
Hope  V.  Deadenck,  8  Humph.  8.  47  Am.  Dec. 
697;  Demomlle  v.  Davidson  County,  87  Tenn. 
220;  Stratton  Claimants  v.  Morris  Claimants, 
89  Tenn.  511,  12  L.  R.  A.  70.  Confessedly, 
the  act  before  us  does  not  violate  any  provision 
of  the  Federal  Constitution.  The  restrictions 
of  the  state  Constitution  on  the  subject  of  taxa 
tion  are  found  in  ^§  28  and  29  of  art.  2  of  the 
Constitution  of  1870.  Such  parts  of  those  sec- 
tions as  it  is  desirable  now  to  quote  are  in  the 
following  language,  namely: 

"Sec.  28.  All  property,  real,  personal,  or 
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mixed,  shall  be  taxed,  but  the  legislature  may 
except  such  as  may  be  held  by  the  state,  by 
counties,  cities,  or  towns,  and  used  exclusively 
for  public  or  corporation  purposes,  and  such* 
as  may  be  held  and  used  for  purposes  purely 
religious,  charitable,  scientific,  literary,  or  edu- 
cational, and  shall  except  $1,000  worth  of  per 
sonal  property  in  the  hands  of  each  taxpayer, 
and  the  direct  product  of  the  soil  in  the  hands 
of  the  producer  or  his  immediate  vendee.  All 
property  shall  be  taxed  according  to  its  value, 
that  value  to  be  ascertained  in  such  manner  as 
the  legislature  shall  direct,  so  that  the  taxes 
shall  be  equal  and  uniform  throughout  the 
state.  No  one  species  of  property  from  which 
a  tax  may  be  collected  shall  be  taxed  higher 
than  any  other  species  of  property  of  the  same 
value.     .     .    . 

'*Sec.  29.  The  general  assembly  shall  have- 
power  to  authorize  the  several  counties  and  in- 
corporated towns  in  this  state,  to  impo&e  taxes 
for  county  and  corporate  purposes  respectively . 
in  such  manner  as  shall  be  prescribed,  by  law; 
and  all  property  shall  be  taxed  according  to  its 
value  upon  the  principles  established  in  regard 
to  state  taxation.     .     .     ." 

The  language  of  both  sections  is  plain  and 
positive.  Its  meaning  cannot  be  mistaken, 
nor  its  force  evaded.  Both  sections  are  man- 
datory in  at  least  two  points  that  are  urged 
against  the  present  act.  Section  28  impera- 
tively requires  (])  that  all  properly,  of  what- 
ever kind,  except  that  mentioned  for  condi- 
tional and  unconditional  exemption,  shall  be 
taxed;  and  (2)  that  all  such  taxable  property 
shall  be  taxed  according  to  its  value.  Section 
'29,  though  not  repeating  the  first  sentence  of 
§  28,  makes  the  same  imperative  requirements; 
so  that  whether  a  given  tax  law  falls  under  the 
one  section  or  the  other,  or  under  both  of  them, 
those  requirements  are  equally  applicable  and 
mandatory.  In  every  instance  the  require- 
ment that  all  property  (except  that  mentioned 
for  exemption)  shall  be  taxed,  \  rohibits  the  leg- 
islature from  making  additional  exemptions. 
NashvilU  dk  K,  R.  &,  v.  Wilson  County,  89 
Tenn.  608;  Memphis  v.  Memphis  City  Bank,  91 
Tenn.  588.  And  likewise  the  requirement 
that  all  such  property  shall  be  taxed  according 
to  its  value  prohibits*^  the  legislature  from  lay- 
ing a  tax  on  any  property  in  specie,  or  by  the 
acre.  Under  tlie*  Constitution  of  1796,  lands, 
were  taxed  by  the  100  acres;  but  the  Constitu- 
tion of  1884,  like  that  of  1870,  contained  the 
provision  that  "all  property  shall  be  taxed  ac- 
cording to  its  value."  This  means  that  every 
property  tax  shall  be  graduated  by  the  value 
of  the  property  on  which  it  is  laid.  Jenkins 
V.  Etoin,  8  Heisk.  478;  Chattanooga  v.  A'cM- 
ville,  C.  db  St.  L.  R.  Co.  7  Lea,  661;  South 
Nashville  Street  R.  Co.  v.  Morrow,  87  Tenn. 
406,  2  L.  R.  A.  858.  The  6th  section  of  the 
act  before  us  utterly  ignores  the  first-named 
requirement,  in  that  it  expressly  limits  taxes 
therein  provided  for  to  land  alone,  and  thereby 
exempts  all  property, — that  without  as  well  as 
that  within  the  exceptions  mentioned  in  the 
fundamental  law;  and  it  also  ignores  the  sec- 
ond-named requirement,  in  that  it  provides  for 
taxation  mainly  by  the  acre,  regardless  of 
value,  and  not  exclusively  according  to  value. 
Section  21  of  the  act  ignores  both  of  those  re- 
quirements in  the  same  manner,  and  the  firsu 
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ODQ  additionally,  in  that  it  expressly  exempts 
from  all  taxation  '*tbe  area  now  covered  by 
standing  water  of  Keelfoot  lake;"  that  area 
being  of  some  value,  however  small,  and  not 
being  otherwise  exempt. 

There  can  be  no  doubt,  therefore,  that  ^§  6 
and  21  of  the  act  violate  the  Constitution  in 
the  particulars  mentioned,  if  the  taxation  con- 
templated by  those  sections  is  within  and  sub- 
ject to  the  aforesaid  limitations  of  the  organic 
law.  Complainants  deny  that  it  is  within  or 
subject  to  those  limitations,  and  seek  to  sustain 
that  denial  and  to  vindicate  the  act  by  the  con- 
tention that  the  burden  intended  to  be  imposed 
upon  the  citizen  is  a  special  assessment  for  the 
benefit  of  his  land,  and  not  a  tax  for  the  sup- 
port of  the  state,  oi  uny  county  or  municipality 
therein,  and,  consequently,  that  those  limita- 
tions are  inapplicable  in  this  case.  The  dis- 
tinction thus  urged  has  been  frequently  con- 
sidered by  the  courts.  Judge  Cooley,  after  re- 
ferring to  some  of  the  cases  on  both  sides  of 
the  question,  savs:  "The  fact  very  clearly  ap- 
pears that,  while  there  is  not  such  a  concur- 
rence of  judicial  opinion  as  would  be  desirable, 
the  overwhelming  weight  of  authority  is  in  fa- 
vor of  the  position  that  all  such  provisions  for 
equality  and  uniformity  in  taxation,  and  for 
taxation  by  value,  have  no  application  to  these 
special  assessments.  .  .  .  It  is  safe  to  as- 
sume, as  a  result  of  the  cases,  that  the  consti- 
tutional provisions  refer  solely  to  state  taxation, 
or,  when  they  go  further,  to  the  general  taxa- 
tion for  state,  county,  and  municipal  purposes; 
and  though  assessments  are  laid  under  the  tax- 
ing power,  and  are  in  a  certain  sense  taxes,  yet 
that  they  are  a  peculiar  class  of  taxes,  and  not 
within  the  meaning  of  that  term  as  it  is  usually 
employed  in  our  Constitutions  and  statutes. 
They  may  therefore  be  laid  on  property  speci- 
ally benefited,  notwithstanding  such  constitu- 
tional restrictions  as  have  been  mentioned." 
Cooley,  Taxn.  pp.  634,  636.  It  could  serve 
no  valuable  purpose  for  us  at  this  time  to  re- 
view, or  even  cite,  the  numerous  adjudged 
cases  on  this  vexed  question.  Our  examina- 
tion of  them  justifies  full  concurrence  with 
Judge  Cooley  in  the  statement  that  the  great 
weight  of  authority,  for  one  reason  and  an- 
other, favors  the  distinction  insisted  upon  by 
the  complainants  in  this  case.  Nevertheless, 
it  must  be  confessed  that  the  adjudications 
found  to  be  in  the  minority  are  not  without 
support  in  sound  reasoning.  The  great  diver- 
gence in  judicial  decisions  is  due  id  part  to  a 
substantial  difference  in  constitutional  pro- 
visions, and  in  part  to  unlike  interpretations 
put  upon  similar  provisions.  This  court  con- 
sidered the  question  elaborately  in  1872,  and 
ranged  itself  with  those  courts  holding  what  is 
now  the  minority  view.  It  thought  and  held 
that  the  distinction  then  asserted,  and  now 
contended  for, — being  a  distinction  between 
local  assessments  and  taxes, — was  not  allow- 
able in  this  state,  and  therefore  that  local  as- 
sessments according  to  lot  frontage,  and  not 
according  to  value,  were  '•absolutely  void," 
because  in  conflict  with  §§  28  and  29  of  art.  2 
of  the  Constitution,  which  requires  that  all 
taxes  shall  be  equal  and  uniform,  according  to 
value.  MdBean  v.  Chandler,  9  Heisk.  849T  24 
Am.  Rep.  808.  That  construction  was  ap 
proved  in  the  case  of  Nashville  v.  Berry  (1877) 
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2  Tenn.  Legal  Rep.  26,  and  in  that  of  State  v. 
Butler  {\^)  11  Lea,  419,  and  has  in  no  in- 
stance been  departed  from.  We  have  been 
able  to  find  no  decision  of  the  court,  prior  or 
subsequent,  in  conflict  with  that  construction. 
In  1845  it  was  decided  in  the  case  of  Franklin 
V.  Mahtrry,  6  Humph.  369,  44  Am.  Dec.  315, 
that  the  legislature  might  lawfully  authorize 
the  passage  of  a  municipal  ordinance  requirinir 
lotowners  to  construct  suitable  sidewalks 
along  the  streets  in  front  of  their  property  at 
their  own  expense,  and,  in  case  of  default,  to 
pay  to  the  corporation  the  cost  of  having  the 
same  done  for  them,  although  the  burdens  im- 
posed thereby  were  not  equal  and  uniform  as 
to  value,  and  were  not  intended  to  be  so;  but 
the  ordinance  involved  in  that  case  was  sus 
tained  as  a  legitimate  police  regulation,  and 
not  as  a  piece  of  tax  legislation.  Referring  to 
the  ordinance.  Judge  Green,  speaking  for  the 
court,  said:  "We  do  not  think  that  this  law 
levies  a  tax.  A  tax  is  a  sum  which  is  required 
to  be  paid  by  the  citizens  annually  for  revenue 
for  public  purposes.  But  this  ordinance  levies 
no  sum  of  money  to  be  paid  by  the  citizens.  It 
requires  a  duty  to  be  performed  for  the  well- 
being  and  comfort  of  the  citizens  of  the  town.. 
It  is  in  the  nature  of  a  nuisance  to  be  removed. 
.  Tbe  ordinance  in  question  is  therefore 
not  unconstitutional  on  the  ground  of  being  an 
unequal  tax."  Id.  372.  That  ruling  was  fol- 
lowed in  Washington  y.  Nashtille,  1  Swan,  1«0; 
in  Whyie  v.  Nashmlle,  2  Swan,  369;  and  in 
Nashville  v.  Berry,  2  Tenn.  Legal  Rep.  26. 
The  last-named  case,  which  was  decided  in 
1877,  refers  to  and  approves  the  case  of  McBean 
V.  Chandler,  9  Heisk.  349,  24  Am.  RejK  308, 
decided  five  years  earlier;  and  this  9  Heisk. 
case  approves  the  6  Humph,  and  1  Swan  cases, 
supra;  saying,  however,  that  they' should  not 
be  extended. 

Coming  back  to  the  language  of  our  Consti- 
tution, which,  after  all,  must  be  controlling, 
we  can  entertain  no  other  opinion  than  that  the 
limitations  of  §  28  of  art.  2  apply  equally  and 
alike  to  every  kind  of  taxes  that  the  legislature 
has  the  power  to  levy,  whether  they  be  levied 
for  the  support  of  the  state  government,  as 
such,  in  the  strict  sense,  or  more  especially  for 
tbe  benefit  of  particular  governmental  agencies 
or  instrumentalities  duly  ordained  for  the  ac- 
complishment of  authorized  local  ends.  They 
apply  to  all  taxes  in  which  the  state  has  either  a 
direct  or  indirect  interest;  and,  if  an  exaction  be 
made  of  a  citizen  for  an  object  in  which  the  state- 
is  entirely  without  an  interest,  that  exaction 
is  not  taxation,  whatever  it  may  be  called. 
Such  an  exaction  cannot  be  justified  by  the 
assertion  that  it  flows  from  an  exercise  of  the 
taxing  power  of  the  government.  To  come 
within  that  power,  the  demand  upon  the  citi- 
zen must  be  made  for  a  public  purpose;  and, 
in  order  that  a  purpose  be  public,  it  must  in- 
clude some  advantage  to  the  state  in  the  aggre- 
gate, or  in  some  one  of  its  counties,  incorpor- 
ated towns,  or  other  authorized  governmental 
agencies  or  instrumentalities.  If  the  purpose 
beexclusively  private,  then  it  is  totally  foreign 
to  the  taxing  power.  ''It  is  the  first  requisite 
of  lawful  taxation  that  the  purpose  for  which 
it  is  laid  shall  be  a  public  purpose."  Cooley. 
Taxn.  p.  55.  Every  legitimate  function  of  the 
taxing  power  of  the  government  is  embraced 


780 


TBNNB8SEB  SUFBBME  COUBT. 


JUNS, 


Id  the  word  *  'taxation/'  and  all  legitimate  tax- 
ation is  embraced  in  that  provision  of  the  Con- 
stitution. Likewise,  every  exaction  without 
that  provision  is  without  that  power.  "Tax" 
and  **taxes/'  in  their  most  comprehensive 
sense,  and  without  qualitication,  are  the 
words  employed  by  the  framers  of  the  Con- 
stitution. These  words,  in  their  usual  and 
general  sense,  include  every  burden  that  may 
be  lawfully  laid  upon  the  citizen:  by  virtue  of 
the  taxing' power;  and  the^  must  be  so  inter- 
preted, in  the  absence  of  anything  showing 
them  to  have  been  used  with  a  different  mean- 
ing. Constitutions  must  receive  the  same  in- 
terpretation in  this  respect  as  other  written  in- 
struments and  laws.  Judge  Story,  speaking 
on  this  subject,  said:  "In  the  first  place,  then, 
every  word  employed  in  the  Constitution  is  to 
be  expounded^  in  its  plain,  obvious,  and  com- 
mon sense,  unless  the  context  furnishes  some 
ground  to  control,  qualify,  or  enlarge  it.  Con- 
stitutions are  not  designed  for  metaphysical  or 
logicaltsubtilties,  for  niceties  of  expression,  for 
critical  propriety,  for  elaborate  shades  of  mean- 
ing, or  for  the  exercise  of  philosophical  acute- 
ness  or  judicial  research.  They  are  instru- 
ments of  a  practical!;  nature,  founded  on  the 
common  business  of  human  life,  adapted  to 
common  wants  designed  for  common  use,  and 
^tted  for  common  understandings.  The  peo- 
ple make  them,  the  people  adopt  them,  the  peo- 
ple must  be  supposed  to  read  them  with  the 
help  of  common  sense,  and  cannot  be  pre- 
sumed to  admit  in  them  any  recondite  mean- 
ing or  any  extraordinary  gloss."  Story,  Const. 
§  451.  So  words  of  exception  or  exclusion,  as 
to  the  purpose  of  any  tax,  are  to  be  found  in 
our  Constitution.  Words  of  exception  and 
exclusion  are  used,  but  they  relate  alone  to  the 
property  that  may  be  and  that  shall  be  exempt 
from  (taxation  altogether.  The  requirement 
that  all  property,  except  that  exempt,  shall  be 
taxed,  embraces  every  tax  that  may  be  legiti- 
mately levied;  and  the  requirement  that  all 
taxable  properly  shall  be  taxed  according  to  its 
Yalue  likewise  embraces  every  legitimate  tax. 
These  requirements  apply  in  every  case, 
whether  the  tax  be  general  or  special.  In  like 
manner,  the  direction  that  certain  specified 
property  shall  be  exempt  from  taxation,  and 
that  certain  other  property  may  be  exempt  in 
the  discretion  of  the  legislature,  refers  alike  to 
each  and  every  tax.  If  it  be  true  that  special 
assessments,  as  contradistinguished  from  gen- 
eral taxes,  are  not  within  the  aforesaid  require- 
ments of  equality  and  uniformity  of  taxation, 
and  of  taxation  by  value,  it  must  be  equally 
true  that  they  are  not  within  the  direction  as 
to  exemption;  and  in  the  latter  event  they  may 
include  the  whole  of  the  taxpayer's  personalty 
at  full  value,  not  deducting  $1,000  therefrom, 
nor  excluding  the  direct  product  of  the  soil,  and 
they  may  also  include  all  property  held  for 
public,  religious,  charitable,  scientific,  liter- 
ary, and  educational  purposes;  and  that,  too, 
in  the  face  of  the  direction  that  the  first  two 
items  shall  be,  and  the  others  may  be  and  are, 
universally,  exempted  from  general  taxation. 
Special  assessments  are  entirely  within  or  en- 
tirely without  the  provisions  of  §  28  of  art.  2 
of  the  Constitution.  If  the  former,  then  they 
are  subject  to  the  same  requirements  as  gen- 
eral taxes;  and,  if  the  latter,  then  they  are  not 
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subject  to  any  of  those  requirements,  and  may 
rightfully  be  laid  on  property  exempted  from 
general  ^taxes,  such  as  the  taxpayer's  first 
$1,000  worth  of  personalty,  the  direct  product 
of  the  soil  in  the  hands  of  the  producer  or  his 
immediate  vendee,  churches,  school  houses, 
town- halls,  court-houses,  asylums,  and  even 
the  statehouse  itself,  when  within  the  territory 
contemplated.    It  is  no  answer  to  the  latter  sog- 

festion  to  say  that^special  assessments  should 
e  confined  to  the  property  especially  bene- 
fited; for,  if  they  be  not  subject  to  those  pro- 
visions, there  is  nothing  to  prevent  the  inclu- 
sion of  all  property,  that  exempt  as  well  as 
that  not  exempt  from  other  taxation.  It  is 
not  believed  that  the  framers  of  the  Constitu- 
tion intended  to  restrict  one  kind  of  taxes  and 
not  the  other  kind,  or  that  they  intended  to 
discriminate  in  favor  of  special  assessments, 
and  against  general  taxation;  nor  is  it  believed 
that  they  constructed  an  instrument  suscepti- 
ble of  such  interpretation.  They  included  all 
taxes,  and  excluded  none.  Construing  g  28. 
art.  2,  of  the  Constitution,  in  a  case  involving 
a  claim  of  exemption  from  taxation,  this  conn 
recently  said:  "This  provision  comprehends 
the  whole  domain  of  taxation,  and,  in  explicit 
terms,  prescribes  the  maximum  of  exemptions, 
beyond  which  the  legislature  may  not  go.  It 
declares  what  property  may  be  and  what  shall 
be  exempted  from  taxation,  and  directs  that 
all  the  rest  shall  be  taxed.  By  that  mandatory 
direction  the  legislature  is  prohibited  from 
making  any  other  exemptions  from  taxation 
upon  any  ground  or  consideration  whatever. 
*and  if  it  attempt  to  do  so,  the  effort  is  un- 
availing and  void  for  want  of  legislative 
power.* "  Memphis  v.  Memphitt  City  Bank, 
91  Tenn.  588.  It  was  truly  said  in  that 
case  that  the  particular  section  of  the  organic 
law  under  consideration  there  and  here  **com 
prebends  the  whole  domain  of  taxation."  The 
next  section  (29),  however,  expressly  empowers 
the  general  assembly  "to  authorize  the  several 
counties  and  incorporated  towns  in  this  state 
to  impose  taxes  for  county  and  corporation 
purposes  respectively."  The  latter  section  re- 
lates alone  to  taxes  laid  for  county  and  munici- 
pal purposes,  and  covers  the  whole  domain  of 
county  and  municipal  taxation, so  far  as  the  same 
shall  be  delegated.  Waterlunise  v.  Cleveland 
PuhHc  Schools,  8  Heisk.  857,  9  Baxt.  398;  Shelby 
County  V.  Tennessee  Centennial  Exposition  Co. 
96  Tenn. — ,  88  L.  R.  A.  717.  And  under  it, 
asunder  §  28,  the  requirements  with  respect  to 
equality  and  uniformity  of  taxation,  and  as  to 
taxation  according  to  value,  must  be  observed 
( Taylor  v.  Chandler,  9  Heisk.  868),and  all  proper 
exemptions  made,  each  county  and  each  town 
acting  for  itself,  and  not  being,  in  any  degree 
constrained  or  controlled  by  what  any  other 
county  or  town  may  have  done  or  may  do. 
Taxes  laid  primarily  for  the  state  must  be  laid 
on  all  nonexempt  property  according  to  value, 
so  as  to  make  them  equal  and  uniform  through- 
out the  state;  and  taxes  laid  primarily  for 
county,  municipal,  or  other  authorized  local 
purposes  must  be  laid  on  all  nonexempt  prop- 
erty according  to  value,  so  as  to  make  them 
equal  and  uniform  throughout  the  more  re- 
stricted territory  to  be  especially  benefited 
thereby.  It  is  perfectly  manifest  that  the  pres- 
ent act  does  not  fall  within  g  29,  because  the 
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Keelfoot  lake  levee  district  is  Id  no  seose  either 
a  county  or  an  incorporated  town.  All  taxes 
that  are  leviable  at  all,  except  those  authorized 
•to  be  levied  by  counties  and  incorporated 
towns,  respectively,  must  undoubtedly  be 
levied  by  the  legislature;  and  all  taxes  levied  by 
the  legislature  must  as  certainly  be  levied  with 
reference  to  the  restrictions  of  §28.  It  follows, 
therefore,  that,  if  a  levy  of  taxes  for  the  bene- 
fit of  the  Reelfoot  lake  levee  district  be  per- 
missible at  all,  it  must  be  made  by  the 
legislature,  and  subject  to  those  restrictions. 
Whether  taxes  for  such  an  object  be  allowable 
-in  any  case  will  be  considered  hereafter. 

Complainants  contend  in  the  next  place  that, 
if  the  act  be  not  sustaiDable  under  the  taxing 
power,  it  can  be  and  should  be  sustained  un- 
der the  police  power  of  the  state.  This  latter 
power,  like  the  former  one,  is  an  attribute  of 
sovereignty;  and  it  may  rightfully  have  ex- 
pression in  the  form  of  legislation,  whenever 
needful  for  the  promotion  of  public  health,  or 
■the  preservation  of  public  safety,  order,  or 
wellbeing.  Rules  and  regulations  established  in 
the  proper  exercise  of  this  power  often  require 
the  payment  of  money  for  certain  specified 
objects,  and  thereby  in  some  measure  partake 
of  the  nature  of  tax  laws,  though  in  primary 
purpose  entirely  distinct  from  them.  "The 
distinction  between  a  demand  of  money  under 
the  police  power,  and  one  made  under  the 
power  to  tax,  is  not  so  much  one  of  form  as  of 
•substance.  The  proceedings  may  be  the  same  in 
the  two  cases,'  though  the  purpose  is  essentially 
•different.  The  one  is  made  for  regulation  and 
the  other  for  revenue.  If,  therefore,  the  pur- 
pose is  evident  in  an^  particular  instance,  there 
't;an  be  no  difficulty  m  classifying  the  case,  and 
referring  it  to  the  proper  power.  .  .  .  Only 
those  cases,  where  regulation  is  the  primary 
purpose,  can  be  specially  referred  to  the  police 
power."  Cooley,  Taxn.  pp.  586,  587.  Obvi- 
ously, the  burden  intended  to  be  laid  on  the 
property  of  the  citizen  by  the  act  under  con- 
sideration is  not  primarily  for  regulation;  but, 
on  the  contrary,  revenue  is  the  primary  and 
greatly  preponderating  purpose,  if  not,  indeed, 
the  exclusive  purpose,  in  the  legislative  mind. 
The  paramount  and  controlling  idea  disclosed 
in  every  part  of  the  act  is  to  raise  a  fund  with 
which  to  reclaim  from  frequent  inundation  a 
.large  body  (some  300,000  acres)  of  land  in  the 
Mississippi  valley,  and  thereby  enhance  its 
value  and  the  wealth  of  its  owners.  Strictly 
-speaking,  it  is  without  an  element  or  feature  of 
regulation.  The  health  of  the  people  in  the 
locality  micrht  be  somewhat  improved,  and 
even  life  itself  might  be  saved  accordinglv,  by 
the  construction  of  the  contemplated  levee, 
and  the  consequent  prevention  of  periodical 
overflows;  but  those  are  the  most  remote  of 
the  benefits  to  be  anticipated  from  such  a  work, 
and  were,  likely  not  thought  of  by  the  mem- 
bers of  the  general  assembly.  Without  fur- 
ther enlarging  upon  the  subject,  we  hold  un- 
hesitatingly, that  this  legislation  is  in  no  sense 
referable  to  the  police  power  of  the  state,  and 
that  it  cannot  be  justified  thereunder.  It  does 
not  fall  within  the  reason  of  Franklin  v.  Maber- 
ry,  6  Humph.  869,  44  Am.  Dec.  815;  Washing- 
ton V.  JVashvUle,  1  Swan,  180;  Whyte  v.  Ifash- 
mile,  2  Swan,  369;  and  Nashville  v.  Berry,  2 
Tenn.  Legal  Rep.  26,— before  mentioned,  but 
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rather  within  that  of  Me  Bean  v.  Chandler,  9 
Hei8k.849,  24  Am.  Rep.  308,  &nd8taUY.  But- 
ler, 11  Lea,  4l9,~bef ore  mentioned.  The  for- 
mer cases  ruled  that  the  municipal  ordinances 
therein  considered  were  in  the  nature  of  regu- 
lations for  the  removal  and  prevention  of  nui- 
sances along  the  sidewalks,  and  were  therefore 
within  the  police  power  of  the  state;  and  the 
latter  cases  ruled  that  the  special  assessments 
there  involved  were  for  municipal  purposes,  in 
the  general  sense,  and  therefore  within  the  tax- 
ing power. 

The  act  is  unconstitutional  for  the  further 
reason  that  the  legislature  attempts  thereby  and 
therein  to  delegate  a  portion  of  the  taxing 
power  to  the  Reelfoot  lake  levee  district,  with- 
out express  authorization  so  to  do.  It  has  al- 
ready been  seen  that  the  power  of  taxation  is 
essentially  legislative,  and,  that  being  so,  it  fell 
to  the  legislative  branch  of  the  government,  in 
the  organic  division  of  governmental  power. 
Such  being  the  case,  that  branch,  and  that 
branch  alone,  is  authorized  to  levy  taxes  in  the 
first  instance,  and  it  can  delegate  its  power  to 
do  so  only  to  the  extent  expressly  stated  in 
the  29th  section  of  art.  2  of  the  fundamental 
law;  that  is,  to  the  extent  of  authorizing 
counties  and  incorporated  towns  to  levy 
taxes  for  county  and  corporation  purposes, 
respectively.  No  department  of  the  govern- 
ment can  resign  or  abdicate  any  of  its  distinct- 
ive and  essential  powers  to  another  department, 
and  much  less  to  a  mere  subdivision  or  inferior 
agency,  unless  expressly  authorized  by  the  or- 
ganic law  itself.  State  v.  Armstrong,  8  Sneed, 
054.  "It  is  a  general  rule  of  constitutional 
law  that  a  sovereign  power  conferred  by  the 
people  upon  any  one  branch  or  department  of 
the  government  is  not  to  be  delegated  b^  that 
branch  or  department  to  any  other.  This  is  a 
principle  which  pervades  our  whole  political 
system  and,  when  properly  understood,  admits 
of  no  exception.  And  it  is  applicable  with  pe- 
culiar force  to  the  case  of  taxation."  Cooley, 
Taxn.  p.  61;  Waterhouse  v.  Cleveland  PfMie 
Schools,  8Heisk.  859.  The  mere  apportionment 
of  sovereign  powers  among  the  three  co-ordi- 
nate branches  of  the  state  government,  without 
more,  imposed  upon  each  of  those  branches  the 
afiftrmative  duty  of  exercising  its  own  peculiar 
powers  for  itself,  and  prohibited  the  delegation 
of  any  of  those  powers,  except  in  cases  expressly 
permitted.  Such  was  the  interpretation  of  the 
Constitution  of.  1796,  under  which  an  act  au- 
thorizing county  courts  to  levy  taxes  for 
county  purposes,  and  also  another  act  author- 
izing a  navigation  tax  in  a  collection  of  desig- 
nated river  counties,  were  adjudged  to  be  un- 
constitutional and  void  becaiise  that  instru- 
ment did  not  in  terms  empower  the  legislature 
to  confer  such  authority  upon  county  courts. 
Marr  v.  Bnloe,  1  Yerg.  ^2.  That  case  was 
decided  at  the  close  of  the  year  1830,  and  must 
have  been  well  known  to  the  delegates  com- 
posing the  convention  that  framed  the  Consti- 
tution of  1834.  That  convention  had  the  power 
to  abrogate  the  rule  of  construction  announced 
and  applied  in  that  case  totally,  or  to  subject 
it  to  partial  modifications.  It  chose  the  latter, 
and  authorized  the  legislature  to  delegate  the 
power  of  taxation  to  the  counties  and  incorpo- 
rated towns.  This  was  done  by  the  29th  sec- 
tion of  the  second  article  of  the  Constitution 
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then  framed  and  subsequently  adopted.  The 
ooDveDtioD  did  not  mean  to  go  further.  The 
implication  is  irresistible  that  the  expression  of 
the  authority  to  delegate  the  power  to  the 
counties  and  towns  is  an  absolute  exchision  of 
authority  to  delegate  the  power  to  any  other 
agency.  It  is  impossible  to  doubt  that  the 
convention  designated  the  counties  and  incor- 
porated towns,  and  authorized  the  power  to  be 
conferred  on  them,  for  the  reason  that  without 
such  designation  the  power  of  taxation  would 
be  restricted  to  the  legislature  only.  Keeaee  v. 
Ciml  Dist  Bd.afEdu.  6  Coldw.  131.  That 
provision  of  the  Constitution  of  1834  was  copied 
literally  into  the  Constitution  of  1870,  without 
any  further  modification;  and  it  must  be  pre- 
sumed to  have  been  so  copied  with  the  under- 
standing and  intent  that  the  whole  of  the  tax- 
ing power  should  remain  in  the  legislature,  ex- 
cept that  part  expressly  authorized  to  be  dele- 
gated. Waterhovse  v.  deteiand  Public  ScfiooU, 
8  Heisk.  859;  McBean  v.  Chandler,  9  Heisk. 
372,  24  Am.  Rep.  808.  The  particular  feature 
of  the  act  that  is  most  objectionable  as  a  dele- 
gation of  the  taxing  power  is  that  in  which  the 
levee  district  is  authorized  to  decide  for  itself 
what  rate  of  taxation,  if  any,  shall  be  laid  an- 
nually, only  the  maximum  rate  being  pre- 
scribed. The  legislature,  before  passing  the 
law,  should  have  determined  at  least  three 
-  things:  (1)  that  the  purpose  in  view  was  a 
proper  purpose  for  taxation;  (2)  the  annual 
rate  required  for  the  present;  and  (8)  the  rule 
under  which  it  should  be  levied.  These  mat- 
ters are  within  the  legislative  function,  and 
cannot  be  delegated,  in  the  absence  of  express 
authority  of  the  fundamental  law.  Such  ques- 
tions may  be  left  to  counties  and  incorporated 
towns,  in  respect  of  their  own  taxes,  and  within 
proper  limitations;  but  that  is  so  because  the 
general  assembly  is  expressly  empowered  to 
grant  them  that  authority.  No  other  agency 
or  instrumentality  of  the  government  can  be 
given  such  power.  Had  the  legislature  ade- 
quate power  to  create  by  special  law  such  an 
agency  or  instrumentality  as  that  set  forth  in 
the  act  before  us?  We  have  been  able  to  dis- 
cover no  ^ood  and  valid  reason  why  it  had 
not.  The  mtended  creature  was  clearly  not  a 
private  corporation,  and  consequently  could  not 
have  been  wirhin  the  prohibition  (Const,  art. 
11,  §  8)  that  "no  corporation  shall  be  created 
by  special  law."  States,  Jrt^«on,  12  Lea,  246; 
Ballentine  v.  Pulaski,  15  Lea,  688;  Williams 
V.  NashHUe,  89  Tenn.  490.  Nor,  indeed,  was 
it  to  be  a  corporation  at  all.  It  could  have 
been  but  an  inferior  agency  or  instrumentality 
of  the  state,  in  the  nature  of  a  taxing  district, 
designed  to  reclaim  and  perpetually  protect 
about  800,000  acres  of  land  in  the  northwestern 
corner  of  the  stale. — rich  and  of  great  value, 
but  for  the  periodical  overflows  to  which  it  is 
subjected  by  the  high  waters  of  the  Mississippi 
river.  The  accomplishment  of  such  an  object 
would  greatly  benefit  the  numerous  owners  of 
the  soil,  and  thereby  enhance  the  resources  of 
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the  state,  and  enlarge  her  wealth  and  popula- 
tion. The  owners,  who  would  have  to  bear- 
the  burden  of  reclamation  and  continued  pro- 
tection, would  naturally  and  jusUy  receive  Uie 
greatest  and  most  direct  benefit.  Nevertheless, 
the  state  would  be  benefited  in  the  important 
respects  just  mentioned.  Her  general  reve^ 
nues  would  be  increased,  not  by  reason  of  her 
receipt  of  any  part  of  the  taxes  ito  be  raised 
under  the  special  act,  but  because  the  taxable 
value  of  the  lands  reclaimed  and  protected 
would  be  increased,  and  the  general  taxes 
thereon  correspondingly  enlarged.  The  ex- 
action made  of  the  citizens  of  tne  district  for 
such  an  object  would  be  of  a  public  nature, 
and  therefore  within  the  taxing  power.  It 
would  be  for  a  public  purpose  in  a 'twofold 
sense :  First,  because  beneficial  to  a  large^com- 
munity  of  people  within  the  district;  and,  sec- 
ondly, because  beneficial  to  the  state  ^  in  V'the 
particulars  already  indicated.  The"taxesrto 
be  raised  by  and  for  such  an  agency  or  instru- 
ihentality,  however,  would  be  subject  to  the 
same  requirements  as  are  taxes  levied  for  state, 
countv,  and  municipal  purposes,  under  ^^  28 
and  29  of  art.  2  of  the  Constitution.  The  cre- 
ation of  levee  districts  has  been  adjudged  to  be 
within  the  legislative  power  in  Arkansas  {Car- 
son V.  St.  Francis  Levee  Dist.  59  Ark.  513),  in 
Louisiana  (New  Orleans  Draining  Co.  Case, 
11  La.  Ann.  388),  in  Mississippi  {Daily  v.  Sieope, 
47  Miss.  867),  in  Missouri  {Egyptta7i  Leree  Co.  v. 
Hardin,  27  Mo.  495,  72  Am.  Dec.  276),  in 
Wisconsin  {Donnelly  v.  Decker,  68  Wis.  461, 
46  Am.  Rep.  687),  and  in  other  states;  and  the 
creation  of  irrigation  districts  has  been  held  to 
be  within  that  power  in  California  {Ilagar  v. 
Tola  County  Supers.  47  Cal.  222,  and  Turloek 
Irrig.  Dist.  v.  Williams,  76  Cal.  860).  and  per 
haps  in  other  states.  It  is  said  by  Judge  Cooley 
that  "taxing  districts  may  be  as  numerous  as 
the  purposes  for  which  taxes  are  levied." 
Cooley,  Taxn.  151.  It  is  not  every  act  with 
unconstitutional  provisions  that  must  fail  in 
toto.  If,  notwithstanding  and  withstanding 
such  provisions,  there  be  left  enough  for  a 
complete  law,  capable  of  enforcement,  and 
fairly  answering  the  object  of  its  passage,  the 
courts  will  reject  only  the  void  i>arts.  and  en- 
force the  residue.  Cooley,  Const.  Lim.  215. 
216:  Alleny.  Louisiana,  108  U.  S.  80,  26  L. 
ed.  818;  FloHda  C.  R,  Co.  v.  SchutU,  103  U.  S. 
118.  26  L.  ed.  827:  Tillman  v.  Cocke,  9  Baxt. 
429.  We  regret  that  the  act  before  us  is  not 
susceptible  of  such  division  and  enforcement. 
Taking  out  the  taxing  feature,  and  the  act  is 
completely  emasculated.  A  levee  district 
without  a  levee,  or  the  means  of  constructing 
one,  is  a  creature  without  force  or  power  to- 
exist. 

Since  the  bill  of  complainants  must  inevita- 
bly fail  for  reasons  already  stated,  it  is  entirely 
unnecessary  to  determine,  or  even  consider^ 
the  question  of  jurisdiction. 

Affirm  the  decree  and  dismiss  the  hill. 
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An  equitable  estoppel  will  preclude  the 
pnMic  from  claiming  aa  a  public  park 
land  so  designated  on  a  recorded  plat, 
where  it  makes  no  claim  to  the  land  except  by 
falling  to  assess  it  for  taxes  for  many  years,  and 
then  the  owner  tiles  a  new  plat  on  which  the  land 
is  described  as  his  own  property,  after  which  be 
continues  in  possession  as  he  always  has  done, 
takes  down  the  old  fence  and  makes  a  new  one, 
expends  money  in  other  improyements  upon  it, 
pays  taxes  for  a  series  of-  years  upon  it,  and 
builds  a  sidewalk  along  one  side  by  order  of  the 
•city  authorities,and  there  was  an  express  adoption 
of  bis  Dew  plat  about  seven  years  after  it  was 
flied  by  an  act  incorporating  the  city. 

(November  4, 1806.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Outagamie  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  breach  of  covenant  of  title 
in  a  deed  of  cei  tain  real  estate.     Afflrmed. 

Statement  by  Marshall*  J. : 

On  the  Slst  day  of  October,  1851,  George 
W.  Lawe  was  the  owner  in  fee  of  certain  lands 
situated  in  the  city  of  Kaukauna,  Outagamie 
county,  Wisconsin,  including  the  premises  in 
question.  On  that  day  he  caused  to  be  made 
a  plat  of  said  lands,  subdividing  the  same  into 
lots  and  blocks,  and  on  the  31st  day  of  Octo- 
ber, thereafter,  caused  such  plat  to  be  recorded 
in  the  office  of  the  register  of  deeds  of  such 
county,  for  the  purpose  of  establishing  a  legal 
town  plat  of  the  premises,  pursuant  to  the  pro- 
vision^ of  chap.  41,  Rev.  Stat.  1849.  On  such 
plat  the  premises  in  dispute,  except  lots  5  and 
14.  are  designated  as  '*Public  Square."  Im- 
mediately after  the  plat  was  recorded,  Lawe 
-commeoced  selling  lots,  describing  the  same 
nccording  to  such  plat,  and  it  was,  for  all  pur- 
poses, recoi^nized  by  him  and  all  persons  claim- 
ing under  him,  and  by  the  public  as  well,  as  a 
valid  town  plat,  up  to  the  time  of  the  com- 
mencement of  this  action.  On  the  29th  day 
of  May,  1878,  the  title  to  the  premises  in  dis- 
pute being  in  Lawe,  except  as  affected  by  such 
plat,  he  joined  with  Meade  and  Black  in  mak- 
ing and  placing  on  record  a  new  plat  covering 
the  same  and  other  lands  adjoining.  Such 
new  plat  was  named  "Lawe,  Black,  &  Meade's 
Addition  to  Kaukauna."  The  making  and 
recording  of  such  new  plat  purported  to  be  for 
the  purpose  of  subdividing  into  lots  and  blocks 
the  premises  therein  described,  and  making  a 
]egal  plat  thereof  under  the  laws  of  the  state  of 


Wisconsin  respecting  the  subject.  On  such 
new  plat,  what  was  designated  on  the  plat  of 
1851  as  * 'Public  Park,"  with  a  strip  on  the 
northwest  side  thereof  60  feet  wide,  in  ail  mak- 
ing a  tract  800  feet  by  240  feet,  was  designated 
as^Lawe's  Park."  Such  park,  together  with 
240  feet  by  120  feet  on  the  northwesterly  side 
thereof,  subdivided  into  eight  lots  each  120 
feet  by  60  feet,  was  designated  as  "Block  21." 
From  the  time  of  the  recording  of  the  plat  of 
1851  till  the  15th  day  of  July,  1890,  Lawe  con- 
tinued in  the  actual  possession  of  the  premises, 
the  same  being  actually  inclosed  and  used  by 
him  throughout  substantially  the  whole  period. 
The  public,  during  such  period,  asserted  no 
claim  thereto,  except  in  so  far  as  the  fact  that, 
from  the  platting  of  1851  till  that  of  1878,  the 
premises  were  not  assessed  for  taxes,  may  be 
held  as  a  recognition  of  the  existence  of  public 
rights  therein.  After  such  second  platting, 
down  to,  and  inclusive  of,  the  year  1890,  the 
premises  were  assessed  for  taxation  and  taxed 
as  Lawe's  property,  and  the  taxes  were  paid 
each  year  by  him,  except  for  the  year  1878, 
till  he  sold  the  property  in  1890,  as  hereinafter 
stated.  The  city  of  Kaukauna  was  incorpo- 
rated by  chap.  11,  Laws  1885,  by  which  the 
aforesaid  plats  were  expressly  adopted,  and 
provision  was  made  for  an  official  renumbering 
of  lo(s  by  said  city,  and  a  re-platting  and  re- 
mapping of  the  premises  covered  by  such 
plats.  Thereafter,  pursuant  to  such  power, 
such  proceedings  were  taken  by  or  under  the 
direction  of  the  common  council  of  said  city 
that  on  the  1st  day  of  May,  1890,  an  official 
plat  of  the  premises  was  recorded,  by  which 
what  bad  theretofore  been  known  as  "Lawe's 
Park"  was  subdivided  into  lots  numbered  1  to 
18  inclusive,  of  block  21.  In  1885,  soon  after 
the  organization  of  the  city  of  Kaukauna  un- 
der its  charter,  by  order  of  the  common  coun- 
cil of  such  city,  Lawe  constructed  a  sidewalk 
along  one  side  of  such  park.  During  the 
spring  and  summer  of  1890,  prior  to  the  mak- 
ing of  the  deed  hereinafter  mentioned,  Lawe 
incurred  some  expense  in  taking  out  stumps 
and  otherwise  improving  the  premises.  On 
the  15th  day  of  July,  1890,  by  warranty  deed 
with  full  covenants,  he  conveyed  the  property 
to  plaintiff.  On  the  17th  day  of  July  there 
after,  by  order  of  the  common  council  of  said 
city,  such  premises  were  stricken  from  the 
assessment  roll  for  the  year  1890,  for  the  reason 
that  the  same  had  been  purchased  for  school 
purposes.  A  purchase  for  such  purposes  does 
not  defi  nitely  appear.  We  are  left  to  in  f  er  that 
in  some  way  the  conveyance  to  plaintiff  was  . 
for  the  benefit  of  the  corporation  for  such  pur- 
poses. In  the  month  of  October,  thereafter, 
the  city  of  Kaukauna,  by  its  duly  authorized 
officers,  claimed  the  premises  as  a  public  park 
by  virtue  of  a  dedication  thereof  by  the  plat  of 
1851,  and  took  actual  possession  of  the  same 


Note.— As  somewhat  akin  to  the  subject  of  the  i  aeraiost  an  obstruction  in  a  street,  see  Webb  v. 


above  case,  see  note  to  Meyer  v.  Graham  (Neb.)  18 
L.  R.  A.  146,  as  to  the  rights  acquired  against  the 
public  by  adverse  possession  of  a  higrhway  or  city 
street. 

For  a  denial  of  the  doctrine  of  equitable  estop- 
pel to  prevent  the  public  from  asserting  its  rights 
34  L.  R.  A, 


Uemopolis  (Ala.)  21  L.  R.  A.  62. 

f*or  the  loss  by  the  public  of  its  right  to  a  high- 
way by  mere  nonuser  or  otherwise  than  by  official 
action,  see  note  to  Maire  v.  Kruse  (Wis.)  2tt  L.  R.  A. 
449. 
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under  such  claim,  and  so  continued  up  to  the 
commencement  of  this  action.  This  action 
was  brought  for  breach  of  the  covenants  of 
title  upon  the  ground  that  the  claim  of  the  city 
to  the  premises  as  a  public  park  was  valid, 
and  that  Lawe  was  not  the  owner  thereof  at 
the  time  he  conveyed  the  same  to  the  plaintiff. 
The  trial  court  found  that,  at  the  time  of  the 
making  of  such  deed,  Lawe  was  the  owner  and 
seised  m  fee  of  the  premises  in  dispute,  and 
that  plaintiff  was  such* owner  and  was  so  seised 
under  the  aforesaid  deed  at  the  time  of  the 
commencement  of  this  action,  free  from  any 
claim  of  the  city  of  Eaukauna,  and  ordered 
judgment  accordingly,  dismissing  the  com- 
plaint. Exceptions  were  taken  to  raise  the 
questions  discussed  and  referred  to  in  the 
opinion.  Judgment  was  rendered  in  accord- 
ance with  the  aforesaid  order,  and  plaintiff 
appealed. 

Mr.  HnmphreT'  Pierce,  for  appellant: 

The  town  of  Kaukauna  plat  of  1861  is  a 
valid  statutory  dedication,  and  vested  the  title 
to  the  land  marked  "Public  Square"  thereon 
in  the  public  for  the  public  use;  it  substantially 
complies  with  the  provisions  of  the  statute  in 
respect  to  plats. 

Rev.  Stat.  1849,  chap.  41,  §  5;  Ely  v.  Bates, 
5  Wis.  467;  Sanborn  v.  C?neago  dN,  W.  R.  Co, 
16  Wis.  20;  Williams  v.  Smith,  22  Wis.  598; 
Oebhardt  v.  Beeves,  75  HI.  301;  WiUiams  v. 
Milwaukee  Industrial  Exposition  Asso.  79  Wis. 
524;  Dill.  Mun.  Corp.  4th  ed.  g  628,  note  2. 

Where  a  plat  is  in  doubt  it  is  to  be  resolved 
against  the  donor  and  in  favor  of  the  public. 

Elliott,  Roads  <&  Streets,  111. 

The  rule  of  construction  in  plats  is  the  same 
as  in  grants  to  effectuate  intent  of  donor. 

San  Leandro  v.  Le  Breton,  72  Cal.  170. 

A  mere  mistake  in  the  plat  cannot  affect  the 
validity  of  the  statutory  conveyance. 

Burbach  v.  Schweinler,  56  Wis.  890;  Ely  v. 
BaUs,  5  Wis.  467. 

Formalities  in  a  plat  of  statutory  dedication 
to  pubiic  use  are  regarded  the  same  as  in  an 
ordinary  deed  of  conveyance. 

State  V.  Schwin,  65  Wis.  214;  Emmons  v.  MU- 
waukee,  32  Wis.  434;  Gardiner  v.  Tisdale,  2 
Wis.  155,  60  Am.  Dec.  407. 

A  deed  is  sufficient  if  it  is  possible  to  identify 
the  land  from  the  description;  and  the  deed 
will  be  sustained  if  possible,  and  arbitrary 
rules  will  be  disregarded. 

Devlin,  Deeds,  §  1012,  citing  Scheiber  v. 
Kaehkr,  49  Wis.  291;  Elliott,  Roads  &  Streets, 
89;  Oebhardt  v.  Beeties,  75  111.  801;  Methodist 
Episcopal  Church  v.  Bobfjken,  38  N.  J.  L.  22. 
97  Am.  Dec.  696;  Jarstadt  v.  Morgan,  48  Wis. 
•249. 

It  Was  not  necessary  that  the  plat  be  ac- 
cepted. 

Rev.  Stat  1849,  chap.  41.  §  5;  Anno.  Rev. 
Stat.  ^  2263;  Pettibone  v.  Hamilton,  40  Wis. 
414;TVt«eam«  v.  Smith,  22  Wis.  594;  Methodist 
Episcopal  Church  v.  Hoboken,  88  N.  J.  L.  1, 
97  Am.  Dec  696;  San  Leandro  v.  Le  Breton, 
72  Cal.  175;  Elliott,  Roads  &  Streets,  87;  Dill. 
Mun.  Corp.  4th  ed.  t^  628. 

Acceptance  of  a  portion  of  a  plat  is  con- 
structive acceptance  of  the  whole,  and  accept- 
ance of  streets  on  a  plat  or  map  is  acceptance 
also  of  the  public  square. 
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Derby  v.  Ailing,  40  Conn.  435;  Police  Jury 
V.  FouUiovee,  80  La.  Ann.  64;  Jersey  City  v. 
Morris  CanalABkg.  Co,  12  N.  J.  Eq.  562;  El- 
liott, Roads  &  Streets,  117;  Bequa  v.  Rochester, 
45  N.  Y.  129,  6  Am.  Rep.  52;  Rhodes  v.  Bright- 
wood  (Ind.)  48  N.  E.  942;  Meier  v.  Portland  C, 
B.  Co.  16  Qr.  500,  1  L.  R.  A.  856;  Carter  v. 
Portland.  4  Or.  839;  Angell  &  D.  Highwavs, 
8d  ed.  §  149. 

When  a  person  maps  off  his  land  into  town 
lots  and  streets,  and  offers  his  lots  for  sale  by 
reference  to  the  map,  there  is  no  mistaking  his- 
intention. 

Orogan  v.  Bayuard,  4  Fed.  Rep.  161;  Hick- 
lin  V.  McCUar,  18  Or.  126;  Gregory  v.  Lin- 
coln (Neb.)  14  N.  W.  428;  Giffen  v.  Olathe,  44 
Kan.  848;  2  Dill.  Mun.  Corp.  §§  628.  638,  note- 
8;  Godfrey  v.  Alton,  12  111.  80,  52  Am.  Dec. 
476;  Alvord  v.  Ashley,  17  111.  863;  Bellemlle  v. 
Stookey,  28  111.  Ul;Waugh  v.  Leech,  28  111. 
488;  Field  v.  Carr,  69  HI.  198;  Fult<>n  v.  Meh- 
renfeld,  8  Ohio  St.  440;  Baker  v.  Johnston,  21 
Mich.  319;  Banks  v.  Ogden,  69  U.  S.  2  Wall. 
57.  17  L.  ed.  818;  Donohoo  v.  Murray,  62  Wis. 
100;  Wiggins  v.  MeCleary,  49  N.  Y.  346;  HHtr 
V.  St.  Louis,  110  Mo.  618;  Maywood  v.  May- 
wood,  118  m.  61;  Rives  v.  Dudley,  3  Jones,  Eq. 
126,  67  Am.  Dec.  231;  5  Am.  &  Eng.  Enc. 
Law,  title  Dedication,  p.  405,  note  3.  and  cases, 
cited,  p.  407,  note  2,  and  cases  cited;  Elliott, 
Roads  &  Streets,  90;  Daniels  v.  Teamey,  102 
U.  S.  415,  26  L.  ed.  187;  United  StaUs  v.  Hod- 
son,  77  U.  S.  10  Wall.  895,  19  L.  ed.  987;  Jar- 
stadt V.  Morgan,  48  Wis.  245;  Bou:an  v.  PoH- 
land,  8  B.  Mon.  282;  Irwin  v.  Dixion,  50  U. 
S.  9How.  31,  13  L  ed.  34. 

If  there  be  public  squares  or  places  repre- 
sented on  the  map,  the  same  rule  applies  to 
them,  and  dedication  thereof  may  be  estab^ 
lished  in  the  same  manner. 

Sin  Leandro  v.  Le  Breton,  72  Cal.  175;  TFa- 
tertown  v.  Cowen,  4  Paiee,  510;  Cincinnati  v. 
White,  31  U.  S.  6  Pet.  431,  8  L.  ed.  452;  5  Am. 
&  Eng.  Enc.  Law,  title.  Dedication,  p.  416. 
note  8,  and  cases  cited;  DiU.  Mun.  Corp.  4th 
ed.  §§  644,  645;  fjcnnig  v.  Ocean  City  Arnto.  41 
N.  J.  Eq.  606,  56  Am.  Rep.  16;  5  Am.  &Enir. 
Enc.  Law,  p.  406. 

Where  the  dedication  is  express,  evidenced 
by  a  recorded  plat,  the  intent  as  expressed  in 
such  plat  cannot  be  contradicted  by  parol. 

Rhodes  v.  Brightwood  (Ind.)  43  N.  E.  942; 
Indiauapolis  v.  Kingsbury,  101  Ind.  200.  51 
Am.  Rep.  749. 

In  case  private  rights  accrue  by  reason  of 
the  dedication  there  can  be  no  revocation. 

Dill.  Mun.  Corp.  §  682;  Rhodes  v.  Bright- 
wood,  supra. 

Mere  nonuser  of  a  public  square  until  re- 
quired by  the  public,  however  long  continued, 
cannot  operate  as  an  abandonment',  and  all  in 
possession  will  be  presumed  to  hold  in  subor- 
dination to  paramount  rights  of  the  public. 

Reilly  v.  RaHne,  51  Wis.  526;  State  v.  Leaver, 
62  Wis.  898;  Elliott,  Roads  &  Streets,  89;  Shea 
V.  Ottumwa,  67  Iowa,  39;  Methodist  Episcopal 
Church  V.  Hoboken,  33  N.  J.  L.  1,  97  Am.  Dec. 
696;  Derby  v.  Ailing,  40  Conn.  410;  Meier  v. 
Portland  G.  B.  Co.  16  Or.  500,  1  L.  R.  A.  856; 
Henshaw  v.  Hunting,  1  Gray,  210* 

No  title  could  be  acquirea  by  Lawe  under 
such  claim  of  adverse  possession. 

Livermorev.  Maquoketa,  85  Iowa,  858;  Bur- 
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hans  v.  Van  Zant,  7  Barb.  91;  San  Leandro  v. 
Le  Breton,  72  Cal.  110,. Hoadlep  v.  -San  Fran- 
Cisco,  60  Cal.  265:  People  v.  Pope,  63  Cal.  437; 
Grogan  v.  Hay  ward,  4  Fed.  Rep.  161;  Be  Olean, 
186  N.  Y.  841.  17  L.  R.  A.  640. 

The  coDtinued  occupation  of  land  by  one 
who  has  conveyed  to  another  is  presumed  to  be 
in  subordination  to  th^  title  of  the  grantor. 

SchwaUback  v.  Chicago,  M,  &  St.  P.  B.  Co. 
69  Wis.  292;  Schtoalbach  v.  Chicago,  M,  <fe  St 
P.  B.  Co.  78  Wis.  189;  State  v.  Caetle,  44  Wis. 
678;  ChildB  v.  :tielwn,  69  Wis.  125;  Dill.  Mun. 
Corp.  4th  ed.  §S  667-675;  Elliott,  Roads  & 
Streets,  665-669;  Simplot  v.  Chicago,  M.  d  St, 
P.  B.  Co.  16  Fed.  Rep.  860;  Brooks  y.  Fartcell, 
4  Fed.  Rep.  161;  Kopf  v.  Utter,  101  Pa.  27; 
Ck>m.  V.  Alburger,  1  Whart.  488;  Bungv,  STione- 
berger,  2  WatU,  23,  26  Am.  Dec.  95;  Burhank 
V.  Fay,  66  N.  Y.  71;  Driggs  v.  Phillips,  108 
N.  Y.  77;  St.  Vincent  Female  Orphan  Asylum 
V.  Troy,  76  N.  Y.  114,  82  Am.  Rep.  286;  Walker 
V.  Caywood,  81  N.  Y.  51;  San  Francisco  Bd. 
of  Edu.  V.  Martin,  92  Cal.  209;  Cross  v.  Mor- 
ristown,  18  N.  J.  Eq.  805;  Jersey  City  v.  Mor- 
ris Canal  dh  Bkg.  Co.  12  N.  J.  Eq.  561;  Archer 
v.  Salinas,  98  Cal.  61. 16  L.  R  A.  145;  Logan 
County  Supers,  v.  Lincoln,  81  111.  156;  Indian- 
apolis, P.  A  C.  B.  Co.  V.  Boss,  47  Ind,  25; 
ThibodeauxY.  Maggioli,^!^^.  Ann.  78;  Ingram 
V.  Police  Jury,  20  La.'  Ann.  226:  Louisiana  Ice 
Mfg.  Co.  V.  New  Orleans,  48  La.  Ann.  217: 
Coleman  v.  Thurmond,  56  Tex.  519;  Vicksburg 
V.  MarshaU,  59  Miss.  568;  Philadelphia  v. 
Philadelphia  dB.  B.  Co.  58  Pa.  258;  BochdaU 
Canal  Co.  v.  Badcliffe,  18  Q.  B.  287;  Memphis 
V.  Lenore,  6  Coldw.  412:  Bhodes  v.  Brightwood 
(Ind.)  48  N.  E.  942. 

Defendant's  acts  in  his  alleged  adverse  pos- 
session bein^  a  public  nuisance  no  such  posses- 
sion could  ripen  into  title. 

Elliott,  Roads  &  Streets,  668;  Meiners  v. 
Frederick  Miller  Brewing  Co.  78  Wis.  866,  10 
L.  R.  A.  586. 

The  fact  that  the  property  was  assessed  and 
taxes  thereon  paid  by  Lawe  does  not  affect  the 
riffhts  of  the  public  therein;  and  especially  is 
this  true  under  all  the  circumstances  appearing 
in  the  case. 

Lemon  v.  Eayden,  18  Wis.  159;  BItodes  y. 
Brighticood,  supra;  San  Leandro  v.  Le  Breton, 
72  Cal.  170;  Be  Commissioners  of  Public  Parks, 
6  N.  Y.  Supp.  779;  Ellsworth  v.*  Grand  Bapids, 
27  Mich.  250:  Getchell  y.  Benedict,  57  Iowa. 
121:  Oilman  v.  Milwaukee,  55  Wis.  828;  An- 
gell  &  D.  Highways,  g  821;  St.  Louis  v.  Gor- 
man, 29  Mo.  598,  77  Am.  Dec.  686;  Thayer  y. 
Boston,  19  Pick.  511,  81  Am.  Dec.  157;  Prather 
Y.  Lexington,  18  B.  Mon.  559,  56  Am.  Dec. 
586;  r^orillard  v.  Monroe,  11 N.  Y.  892, 62  Am. 
Dec.  120. 

Mr.  David  S.  Ordway*  for  respondent: 

Making  a  plat  of  land  by  the  proprietor 
showing  lots,  blocks,  and  streets  evidently  for 
the  use  of  those  who  shall  come  to  occupy  the 
property,  and  their  subsequent  sale  in  such 
subdivisions  according  to  the  plat,  is  one  of  the 
clearest  ways  of  declaring  an  intention  to  dedi- 
cate, and  has  been  held  to  conclude  the  owner 
so  far  as  the  rights  of  subsequent  purchasers 
are  concerned. 

Winnetka  v.  Prouty,  107111.  225;  Grandville 
Y.  Jenison,  84  Mich.  55:  5  Am.  &  Eng.  Enc. 
Law,  title,  Dedication,  p.  405. 
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But  he  is  not  concluded  as  to  the  public  un- 
less the  dedication  is  accepted  by  the  public. 

People  v.  Jones,  6  Mich.  176;  Tillman  v. 
People ,  12  Mich.  401;  Lee  v.  Lake,  14  Mich. 
12,  90  Am.  Dec.  220;  Detroit  y.  Detroit  &  M. 
B.  Co.  23  Mich.  178. 

And  such  acceptance  must  be  within  a  rea- 
sonable time. 

Wayne  CountyY.  Miller,  81  Mich.  447;  Field 
V.  Manchester,  82  Mich.  281;  Cass  County 
Supers.  Y.  Banks,  44  Mich.  468;  People  y. 
Beaubien,  2  Dougl.  (Mich.)  271. 

When  the  legislature  has  provided  the  man- 
ner in  which  such  transfer  should  be  accom- 
plished, a  compliance  with  the  requirements 
prescribed  is  just  as  essential  in  order  that  the 
original  proprietor  may  be  devested  of  title  as 
the  execution  of  a  deed  of  conveyance  would, 
be  in  the  transfer  of  real  estate  from  one  per- 
son to  another  on  a  purchase. 

Gardiner  v.  Tisdale,  2  Wis.  186, 60  Am.  Dec. 
407;  People  v.  Beaubien,  2  Douel.  (Mich.)  256; 
Grand  Bapids  v.  Hastings,  86  Mich.  122;  Peo- 
ple Y.  Jones,  6  Mich.  184;  Emmons  v.  Mil- 
waukee, 82  Wis.  485. 

Whether  this  plat  was  valid  or  not  in  order 
to  a  complete  dedication  it  must  have  been  ac- 
cepted by  the  public  before  actual  dedication. 

Williams  Y.  Milwaukee  Industrial,  Exposition 
Asso.  79  Wis.  528;  Winnetka  v.  Prouty,  107 
III.  218;  LittUr  v.  Lincoln,  106  III.  353. 

Until  acceptance  by  the  municipality,  al- 
though the  owner  is  estopped  to  deny  the  dedi- 
cation, whenever  private  rii^hts  intervene  the 
act  of  the  owner  in  platting,  etc.,  is  in  the  na- 
ture of  a  mere  offer  to  the  municipality. 

Chicago  v.  Gosselin,  4  111.  App.  578;  Wayne 
County  Y.  Miller,  31  Mich.  447:  Field  v.  Man- 
chester, 82  Mich.  279;  Buskirk  v.  Strickland, 
47  Mich.  889;  Osu>ego  v.  Oswego  Canal  Co.  6  N. 
Y.  264;  Underwood  v.  Stuyvesant,  19  Johns. 
186, 10  Am.  Dec.  215;  State  y.  Carter,  5  Sirohh. 
L.  217:  BissellY.  New  York  G.  B.  Co.  26  Barb. 
630:  Hamilton  v.  Chicago,  B.  dt  Q.  B.  Co.  124 
111.  285;  Beilly  v.  Bacine,  51  Wis.  529. 

The  city  as  representing  the  public  is  con- 
cluded from  now  opening  the  park  for  public 
use  after  what  has  transpired. 

Paine  Lumber  Co.  v.  Oshkosh,  89  Wis.  449; 
Beilly  v.  Bacine,  51  Wis.  580;  Cochran  v. 
Toher,  14  Minn.  885;  Derosia  v.  Winona  d  St. 
P.  B.  Co.  18  Minn.  188;  Johnson  y.  Burlington 
(Iowa)  68  N.  W.  694. 

Marshall*  J. ,  delivered  the  opinion  of  the- 
court: 

Assuming,  as  appellants  contend,  that  the 
recording  of  the  plat  of  1851  and  ihe  subse- 
quent ratification  of  it  by  Lawe  and  the  public, 
under  Rev.  Stat.  1849,  chap.  41,  g  5,  operated 
to  make  a  valid  town  plat  and  to  vest  the  title  u> 
the  premises  in  dispute  in  the  public,  notwith- 
standing noncompliance  with  statutory  require- 
ments, and  without  regard  to  any  act  of  ac- 
ceptance on  the  part  of  the  public,  yet  we  hold 
that  the  doctrine  of  equitable  estoppel  in  pais 
applies  to  the  case,  and  effectually  bars  the 
public  from  setting  up  any  claim  thereto. 
That  rules  this  case,  and  the  other  questions 
raised  need  not  be  considered. 

It  is  well  settled  that,  though  land  be  dedi- 
cated to  the  public  use  by  a  private  owner,  so 
as  to  vest  the  title  in  the  donee  for  such  use. 
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until,  in  the  judgment  of  the  trustees,  the 
premises  are  needed  for  such  use,  mere  nonuser 
for  any  period  of  time  will  not  operate  as  an 
abandonment  of  the  property,  so  as  to  revest 
the  title  thereto  in  the  donor.  Reilly  v,  Ra- 
cine, 51  Wis.  526;  State  v.  Leaver,  62  Wis. 
393;  Chase  v.  Osfikoih,  81  Wis.  813.  The  title 
bein^  once  vested  in  the  public,  the  corpora- 
tion m  which  it  is  situated,  and  upon  which 
devolves  the  duly  to  administer  the  trust,  has 
a  broad  discretionary  power  respecting  the 
time  when  the  public  interests  require  the  actual 
enjoyment  of  the  property,  as  intended  by  the 
donor.  It  can  allow  such  donor,  in  the  mean- 
time, for  some  purposes  at  least,  to  use  the 
properly  as  his  own.  Neither  nonuser  by  the 
public,  nor  such  actual  use  by  the  donor, 
standing  alone,  however  long  continued,  will 
affect  the  status  of  the  public  right.  Nowhere 
is  this  principle  more  thoroughly  intrenched 
than  in  the  jurisprudence  of  this  state.  We 
may  go  further  and  say  that  if  the  title  be  once 
Tested  in  the  public  under  a  dedication  by  a 
private  owner,  with  or  without  acceptance  by 
the  donee,  as  circumstances  may  require,  and 
the  property  is  thereafter  erroneously  assessed 
and  taxes  collected  thereon  of  the  donor,  that 
will  not  of  itself,  necessarily,  affect  the  rights 
of  the  public.  That  is  sustained  by  numerous 
well-considered  cases  cited  by  appellant's 
counsel.  Rhodes  v.  Brighttoood  (lnd.)43  N.  E. 
942;  San  Leandro  v.  I^e  Breton,  72  Cal,  170; 
Ellsworth  V.  Grand  Rapids,  27  Mich.  250; 
GetcMl  V.  Benedict,  57  Iowa,  121. 

But  notwithstanding  what  has  preceded,  it  is 
not  an  open  question  in  this  court,  that  the 
conduct  of  a  municipal  corporation  may  be 
such  that  a  change  of  its  position  will  cause 
such  injustice  to  those  who  have  relied  upon 
,  such  conduct  as  to  warrant  the  court  in  pre- 
'  venting  such  change  by  an  application  of  the 
doctrine  of  equitable  estoppel  in  pais.  This 
subject  was  so  exhaustively  discussed  in  Paine 
Lumher  Co.  v.  Oshkosh,  89  Wis.  449,  opinion 
by  Mr.  Justice  Pinney,  that  it  is  needless  to  go 
over  the  matter  again  at  this  time.  It  was  there 
in  effect  held  that,  though  a  public  corpora- 
tion cannot  alienate  public  streets  and  places, 
and  mere  laches  on  its  part  cannot  defeat  the 
public  rights  thereto,  cases  may  arise  where 
private  rights  have  grown  up  so  as  to  be  in 
equity  paramount  to  the  public  rights,  and 
where  the  prevention  of  injustice  requires  the 
assertion  of  the  doctrine  of  equitable  estoppel 
in  pais  for  the  protection  of  such  private 
rights. 

The  groundwork  of  the  doctrine  is  that  it 
would  be  a  fraud  in  a  party  to  assert  what  his 
previous  course  had  denied,  when  on  the  faith 
ot  such  denial  others  have  acted.  To  prevent 
the  injustice  a  change  of  position  by  such  party 
would  cause  to  such  others,  under  such  cir- 
cumstances, where  there  is  no  adequate  legal 
remedy,  the  doctrine  of  equitable  estoppel 
comes  in  and  does  the  work.  That  the  equita- 
ble rule  is  applied  as  freely  against  th'e  public, 
as  against  private  persons,  is  not  maintained, 
but  that  the  courts  may  administer  justice  by 
its  aid,  even  where  that  results  in  controlling 
the  conduct  of  municipal  corporations,  when 
the  facts  are  such  in  the  judgment  of  the  court 
34  L.  R.  A. 


as  to  demand  it  to  prevent  manifest  injustice 
and  wrong  to  private  persons,  is  firmly  estab- 
lished. A  large  number  of  cases  are  cited  in 
Paine  Lvmber  Co,  v.  Oskkosh,  supra^  where 
this  principle  is  maintained,  to  which  mav  be 
added  State,  Mylrea,  v.  Janestdlle  Water  rover 
Co,  92  Wis.  496,  32  L.  R.  A.  391,  recenUy  de- 
cided by  this  court;  also  Los  Angeles  v.  Cohn, 
101  Cal.  873;  Simplot  v.  Chicago,  M.  <Sk  St.  P. 
R,  Co.  16  Fed.  Rep.  360;  and  Croker  v.  Col- 
lins, 37  S.  C.  337. 

The  plat  of  1878,  by  which  what  was  form- 
erly known  as  "Public  Park,"  with  a  small 
addition,  was  platted  as  Lawe's  park;  the  tear- 
ing down  of  the  rail  fence  about  that  time,  and 
the  construction  of  a  new  fence  in  its  place, 
must  be  considered,  we  think,  a  distinct  asser- 
tion of  a  private  ownership  of  the  property  m- 
consistent  with  any  public  right  thereto,  and 
the  commencement  of  possession  adverse  to 
the  public.  The  taxing  of  the  property  there- 
after as  private  -properly  is  a  strong  circum- 
stance favoring  such  private  ownership  and 
abandonment,  to  be  considered  with  all  the 
other  circumstances  in  determining  whether 
Lawe  was  justified  in  treating  it  as  so  abao 
doned  and  incurring  expense  in  taking  care  of 
and  improving  the  same  as  discharged  of  any 
public  right  thereto.  In  Simplot  v.  Dubvque. 
49  Iowa,  630.  the  court  held  that  where  lands 
are  granted  to  a  city  for  public  use,  and  are 
thereafter  occupied  by  the  donor  adversely  for 
a  Ion?  period  of  time  and  taxed  to  him,  under 
the  c[octrine  of  equitable  estoppel  such  city 
cannot  subsequently  deny  the  right  of  such 
occupant  thereto. 

In  Oetcfiell  v.  Benedict,  sitpra,  a  distinction 
is  made  between  cases  where  the  lands  taxed 
are  adversely  occupied  and  where  not.  We  do 
not  go  so  far  as  to  approve  the  doctrine  of 
Simjiot  V.  Dubuque,  supra,  that  the  mere  cir- 
cumstances of  adverse  possession  for  a  condd- 
erable  length  of  time  and  taxation  to  adverse 
occupant  and  payment  of  such  taxes  by  him. 
are  sufl3cient  to  create  an  estoppel  against  the 
municipality.  They  are  evidently  important 
circumstances  to  be  considered  with  the  other 
facts  in  the  case.  The  adoption  of  the  second 
plat  by  the  act  incorporating  the  city  of  Kau 
kauna  in  1885;  the  requirement  made  bv  such 
city  of  Lawe  to  build  a  sidewalk  along  the  side 
of  the  park;  the  construction  of  such  sidewalk; 
the  payment  of  taxes  assessed  annually  on  the 
property  for  a  long  period  of  years,  and  the 
improvement  of  the  property  at  considerable 
expense,  relying  upon  the  long-continued  rec- 
ognition of  private  ownership  by  the  munici- 
pality in  which  all  persons  interested,  so  far  as 
appears,  acquiesced,  with  all  the  other  facts 
and  circumstances,  show  satisfactorily  that,  if 
a  change  of  position  on  the  part  of  the  public 
be  not  allowed,  .<}uch  injustice  and  wrong  will 
result  as  to  warrant  the  application  of  the  doc- 
trine of  equitable  estoppel  in  pais  to  prevent 
such  injustice.  That,  we  assume,  is  the  view 
the  trifd  court  took  of  the  case,  which  an- 
swered the  alleged  breach  of  the  covenanta  of 
title  in  the  deed  from  Lawe  to  plaintiff,  and 
sustains  the  findings  and  judgment  appealed 
from. 

Judgment  affirmed. 
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Nathan   GUSHING 

T. 

T.   Morris  PEROT,   Appi. 
(175  Pa.  d6.) 

1.  Judgment  tLgtdDMt  a  Btockholder  of 
&  eorporatlon*  and  ezeoution  levied  on  hifi 
real  estate  for  an  amount  that  exhausts  his  lia- 
bility in  the  state  where  the  corporation  was 
created,  are  a  bar  to  an  action  in  another  state 
on  his  liability  as  a  stockholder. 

8.  It  will  be  presumed,  in  the  absence  of 
any  decision  to  the  contrary  In  a  sister  state, 
that  the  contractual  liability  of  a  stockholder  in 
that  state  groes  to  a  receiver  as  assets  for  the  pay- 
meat  of  corporate  debts. 

8.  A  ■tc»ckholder*8  liability,  which  is  con- 
tractual under  the  statute,  becomes  a  part  of  the 
assets  which  pass  to  a  receiver  for  the  payment 
•of  corporate  debts. 

(April  18, 1896.) 

APPEAL  by  defendant  from  a  judfrment  of 
the  Court  of  Common  Pleas,  No.  1.  for 
Philadelphia  County  in  favor  of  plaintiff  in  an 
action  brought  to  enforce  defendant's  liability 
as  a  stockholder  in  an  insolvent  corporation. 
Reversed, 

Perot  subscribed  to  fifty  shares  of  the  par 
value  of  $100  each  of  the  capital  stock  of  the 
Western  Farm  Mortgage  Trust  Company,  a 
corporation  created  and  doing  business  in 
Kansas.  The  corporation  became  insolvent. 
Plaintiff  was  its  creditor.  The  Constitution 
-and  laws  of  Kansas  required  the  individual 
stockholders  to  be  personally  liable  for  its 
•debts  to  the  amount  equal  to  the  stock  held  by 
him.  Plaintiff  recovered  Judf^ment  against 
the  corporation,  which  remaininsr  unsatisfied, 
he  instituted  this  suit  to  enforce  defendant's 


liability  under  the  statutory  provisions  of  the 
state  of  Kansas.  Defendant  resisted  the  claim 
on  the  ground  that  he  was  a  citizen  of  Pennsyl- 
vania upon  whom  the  laws  of  Kansas  were  not 
binding;  that  he  was  a  creditor  of  the  corpora- 
tion to  the  amount  equal  to  the  stock  liability, 
and  he  claimed  a  right  to  set-off  of  his  claim 
against  his  indebtedness;  that  suit  had  been 
brought  against  him  on  his  stock  liability  in 
Kansas  and  judgment  entered  and  execution 
for  the  amount  issued  on  real  estate  owned  by 
him  located  there. 

Further  facts  appear  in  the  opinion. 

Meisrs,  Albert  S.  Letchworth  and  Will- 
iam  C.  Hannie*  for  appellant: 

The  Kansas  statute  should  not  be  enforced 
in  this  state,  because:  (a)  It  Is  penal  in  its  char- 
acter; (b)  to  enforce  it  in  this  state  is  a  matter 
of  comity,  not  of  right,  and  it  would  work  a 
hardship  on  a  citizen  of  this  state  who  has  al- 
ready paid  more  than  his  share;  (c)  justice 
cannot  be  done  between  the  creditors  and 
stockholders  in  this  proceeding. 

Dreisbach  v.  Price,  188  Pa.  560;  Woods  v. 
Wick9,  7  Lea.  40;  Derrickaan  v.  Smiih,  27  N. 
J.  L.  166;  Moies  v.  Sprague,  9  R.  I.  541; 
Sturges  v.  Burton,  8  Ohio  St.  216.  72  Am. 
Dec.  582;  Gridley  v.  Barnes,  108  111.  211; 
.Sayfe«  V.  Brown,  40  Fed.  Rep.  8;  Pattenon  v. 
Lyvde,  112  111.  205;  Rice  v.  Merrimack  Iloeiery 
Co.  56  N.  H  127;  May  v.  Black,  77  Wis.  107; 
Nimick  v.  Mingo  Iron  Worke  Go,  25  W.  Va. 
184;  Bank  of  North.  America  v.  Rindge,  154 
Mass.  208,  13  L.  R.  A.  56;  Fowler  v.  Lameon, 
146  111.  472;  Hoyt  v.  Bunker,  50  Kan.  574; 
Lev  eke  v.  Tredway,  45  Mo.  App.  507;  Univer- 
sal V.  Im.  Co,  v.  Tahor,  16  Colo.  531;  Baines 
V.  Babcock,  95  Cal.  588;  Wilson  v.  JSeligman, 
144  U.  S.  41.  86  L.  ed.  388;  Stuiz  v.  Handley, 
41  Fed.  Rep.  531;  Curran  v.  Bradner,  S.  d 
Co.  27  m.  App.  582;  LMey  v.  Tobey,  82  Me. 


'Note.— RiflrTit  to  enforceflockh<Mer'*8  liability  outside 
of  the  state  of  incorporation, 

I.  In  action  by  corporation  or  its  representative, 
II.  In  action  hy  creditor  of  cttrporatiofi. 

a.  Remedy  according  to  law  of  forum. 

b.  For  unpaid  mitscriplions  to  stock. 

1.  In  general. 

2.  By  creditor's  biU. 

c.  For  statutory  liability  after  stock]  is  ftiHy 

paiii  for. 

1.  In  oeneraL 

2.  NatureoftheliabUUy. 

8.  lAatMity  absolute  or  distinct  from  stal- 

utfyry  remedy, 
4.  ConsfttutionaUiddUUy. 

6.  BxelusiveneM  of  rtatutory  remedy  pro- 
^  vided  in  state  of  incorpomtion. 

6w  Conditions  prescribed  by  statutes  in 
state  of  incorporation. 

7.  Action  at  law. 

8.  Suit  in  equity. 

6.  Remedies  in  Federal  courts, 
L  In  general, 
2.  Inequity. 
8.  At  law. 
"III.  Contribution  between'^stockholders  of  foreign 
corporations. 

There  are  two  dlstinctikinds  of  liability  of  stock- 
'holders  In  foreign  corporalloDs  which  there  may 
:84  L.R  A. 


be  an  attempt  to  enforce  at  their  residence  or  else- 
wbere  outside  of  the  state  of  incorporation.  One 
is  the  liability  for  unpaid  sulMcrlptlons  to  stock, 
which  is  clearly  a  contractual  liability,  and  as  to  the 
rig-ht  to  enforce  which  there  can  be  no  question, 
provided  there  can  be  found  a  proper  remedy 
Suits  to  enforce  this  may  be  brought  by  the  corpo- 
ration itself  or  by  its  creditors^  The  other  kind  of 
liability  is  that  statutory  liability  which  continues 
after  the  stockholder  has  fully  paid  for  his  stock, 
and  which  is  in  the  nature  of  a  guaranty  or  in- 
demnity to  the  creditors  of  the  corporation  against 
Its  failure  to  pay  its  obligations.  This  liability  is 
contractual  in  so  far  as  the  statute  which  creates 
it  may  be  presumed  to  have  been  in  the  mind  of  the 
subscriber  and  to  have  become  a  part  of  his  con- 
tract.  Tet  it  is  not  assumed  by  an  express  agree- 
ment of  the  stockholder,  and  in  fact  the  latter 
never  expects  when  he  becomes  a  stockholder  that 
this  liability  will  ever  arise.  It  is  always  contin- 
gent on  the  insolvency  or  at  least  the  default  of  the 
corporation  in  meeting  its  own  obligations. 

As  to  the  right  to  enforce  this  statutory  liability 
of  stockholders  the  authorities  are  in  an  extremely 
unsatisfactory  condition.  Most  of  them  hold  that 
the  liability  is  to  be  regarded  as  contractual,  and  a 
majority  of  the  cases  hold  that  it  can  be  enforced 
in  courts  outside  of  the  state  which  created  the 
liability  when  the  proper  remedy  is  sought  and  the 
aecessary  conditions  complied  with;  but  there  are 
47 
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897;  AultmarCs  Appeal  98  Pa.  505;  Oitiisns' 
&  M,  Sav.  Bank  dt  T.  Co.  v.  OiUespie,  115  Pa. 
564. 

The  defend aot  had  a  ri^ht  to  set  off  in  this 
action  his  claim  as  a  creaitor  of  the  corpora- 
tion to  an  amount  equal  to  his  liability  as  a 
stockholder  on  its  guaranty  of  the  mortgages 
purchased  by  the  defendant  from  the  corpora- 
tion and  which  proved  to  be  worthless. 

Olobe  Pub.  Co.  v.  State  Bank,  41  Neb.  175, 
27  L.  R.  A.  854;  Abbey  v.  Long,  44  Kan.  688; 
Coquard  v.  Prendergast,  85  Mo.  App.  248; 
Wheeler  v.  Millar,  90  N.  Y.  858;  Mathez  v. 
midig,  72  N.  Y.  100;  Agate  v.  Sands,  73  N. 
Y.  620;  Jerman  v.  Benton,  79  Mo.  148;  Web- 
ber V.  Letghton,  8  Mo.  App.  502;  Merchants' 
Ins.  Co.  V.  Etll,  12  Mo.  App.  148;  Boyd  v. 
Hall,  56  Ga.  568;  Richards  v.  Kinsley,  12  N. 
Y.  8.  R.  125;  Appleton  v.  Tumbull,Si'^e.  72. 

The  defendant  had  a  right  in  this  action  to 
plead  in  bar  that  another  creditor  of  the  cor- 
poration had  proceeded  against  his  property 
by  attachment  in  Kansas,  had  obtained  judg- 
ment against  him  for  about  $5,000,  and  had 
levied  upon  his  real  estate  in  Kansas  for  said 
judgment,  and  that  this  judgment  exhausted 
any  possible  liability  he  may  have  incurred. 

Wells  V.  Robb,  48  Kan.  201;  Bittner  v.  Lee, 
25]\Io.  App.  559;  Hoytv.  Bunker,  50  Kan.  574; 
Richards  v.  BHce,  22  N.  Y.  8.  R.  289;  Bank  of 
N<n'th  America  v.  Rindge,  154  Mass.  208,  18 
L  R.  A.  56. 

A  creditor  of  an  insolvent  corporation  can- 
not maintain  an  action  in  his  own  behalf  tore- 
cover  for  unpaid  stock  held  by  a  stockholder 
while  the  affairs  of  the  corporation  are  in  the 
hands  of  a  receiver. 

Merehantt^  Nat,  Bank  v.  Northwestern  Mfg. 
cfe  a  Co.  48  Minn.  349;  Capital  City  Mut.  F. 
Ins.  Co.  V.  Boggs,  172  Pa.  91. 

Mr.  A.  W.  Hortoiiy  for  appellee: 

The  Kansas  statute  should  be  enforced  in 
this  state. 

Bagley  v.  Tyler,  43  Mo.  App.  195;  Bank  of 
North  America  v.  Rindge,  57  Fed.  Rep.  279; 
Tattle  V.  National  Bank  of  The  Republic,161  111. 
497,  post,  750;  McVickar  v.  Jones,  70 Fed.  Rep. 
754;  Wiodes  v.  United  States  Nat.  Bank,  66  Fed. 


Rep.  512.  24  U.  S.  App.  607.  post,  742;  Ulasli  v. 
Conn,  16Fla.  428,  26  Am.  Rep.  721;  CvykendaU 
Y.Miles,10Fed.Bep.S42,SaeAetesHarbourBank 
V.  Blake,  8  Rich.  £q.  225;  First  Nat.  Bank  v. 
Gusiin  Minerta  Consol.  Min.  Co.  42  Minn.  827. 
6  L.  R.  A.  676;  Hodgson  v.  Cheeper,  8  Mo.  App. 
818;  Paine  v.  Stewart,  38  Conn.  516;  St.  Louis 
Sav.  Asso.  V.  O'Brien,  51  Hun, '45;  f^uty  v. 
Inman,  46  N.  Y.  119;  Ekt  parU  Van  Ripper.  20 
Wend.  614;  Aultman's  Appeal,  98  Pa.  505; 
Aldrteh  v.  Anchor  Coal  db  D.  Co.  2i  Or.  32, 
Woods  V.  Wicks,  7  Lea,  40;  Thompson,  Liabil- 
ity of  8tockhoIders,  §  80;  Ochiltree  v.  laua  R. 
Contracting  Co.  88  U.  8.  21  Wall.  249.  22  L. 
ed.  546;  Howell  y.  Manglesdorf,  38  Kan.  194; 
Abbey  v.  W.  B.  Grimes  Dry  Ooods  Co.  44  Kan. 
415. 

The  defendant  cannot  set  off  his  claim 
against  the  corporation  in  this  action. 

Thompson,  Liability  of  Stockholders,  §  381; 
Long  V.  Penn  Ins.  Co.  6  Pa.  421;  Hiliier  v.  At- 
legheny  County  Mut.  Ins.  Co.  3  Pa.  470,  45^ 
Am.  Dec.  656;  Abbey  v.  Long,  44  Kan.  688. 

The  defendant  cannot  shield  himself  from> 
liability  by  alleging  that  judgment  has  been 
rendered  against  him  for  about  $5,000,  and  a 
levy  made  upon  his  real  estate  in  Kansas. 

Wells  V.  Robb,  48  Kan.  201;  Thompson, 
Liability  of  Stockholders,  §  424;  CoU  v.  Btit- 
ler,  43  Me.  401. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

The  affidavit  sets  up  three  grounds  of  de- 
fense: First,  that  defendant  is  a  citizen  and 
resident  of  Pennsylvania,  and  is  not  bound  by 
the  laws  of  Kansas  under  which  the  liability  is 
claimed  to  arise;  secondly,  that  he  is  a  creditor 
of  the  Western  Farm- Mortgage  Trust  Com- 
pany, as  well  as  a  stockholder,  and,  presum- 
ably, that  he  claims  a  right  of  set-off  against 
the  liability,  if  it  exists;  and,  thirdly,  that  suit 
has  already  been  brought  and  judt^ment  ob- 
tained against  him  in  Kansas  on  his  liability 
as  a  stockholder,  and  execution  has  been  levied 
on  his  real  estate  there.  The  second  defense  is- 
not  averred  with  sufficient  precision  to  be 
available  to  prevent  judgment,  even  if  it  were 


a  few  cases  which  go  Dearly,  if  not  quite,  to  the  ex- 
tent of  rcfuslngr  altogether  to  enforce  such  liability 
which  was  created  in  another  state.  Bven  where 
the  courts  do  not  aAtogretber  deny  any  remedy  of 
this  sort,  it  remains  to  a  considerable  extent  un- 
certain what  the  proper  remedy  may  be  and  the 
conditions  of  its  allowance. 

The  general  doctrine  is  that  a  contract  of  sub- 
scription to  the  stock  of  a  foreign  corporation  is 
governed  by  the  law  of  the  state  which  creates  the 
corporation.  This  is  settled  in  numerous  cases,  a 
few  of  which  are  Jeesup  v.  Cameflrie,  80  N.  Y.  441, 
36  Am.  Rep.  648;  Seymour  v.  Sturgess,  28  N.  Y.134; 
Molson^s  Bank  v.  Boardman,  47  Hun,  18K;  Penob- 
scot &  K.  R.  Co.  V.  Bartlett,  12  Gray,  244,  71  Am. 
Dec.  768;  Far  well  v.  Wadsworth,  36  III.  App.  460; 
Payson  v.  Withers,  5  Hiss.  289;  Hodgson  v.  Cheever, 
8  Mo.  App.  818;  Hancock  Nat.  Bank  v.  Ellis,  166 
Mass.  414. 

In  some  cases  persons  claiming  to  be  stockholders 
of  a  foreign  corporation  are  sued  as  individuals 
on  the  theory  that  their  incorporation  is  not  valid. 
As  to  these  see  note  to  Cone  Export  9c  C.  Co.  v.  Poole 
(8.  C.)  24  L.  R.  A.  on  page  291. 

Remedies  against  nonresident  stockholders 
sought  in  the  state  where  the  corporation  exists 
84  L.  H.  A. 


are  not  considered  here,  and  the  general  question 
as  to  the  mode  of  enforcing  the  liability  of  stock- 
holders is  not  here  entered  upon  any  further  than 
to  inquire  bow  far  these  remedies  can  be  had 
against  stockholders  outside  of  the  state  of  incor> 
poration. 

I.  In  action  hy  corporaiion  or  its  rein-escnla- 
tive. 

The  mere  fact  that  a  corporation  was  created  in 
another  state  is  not^  defense  to  an  action  on  a  sub- 
scription to  stock.  Tabler  v.  Anglo- American 
Asso.  17  Ky.  L.  Rep.  816:  Merrimac  Min.  Co.  v.  Levy, 
54  Pa.  227,  98  Am.  Dec.  697;  Lycoming  F.  Ins.  Co/ v. 
Langley.  62  Md.  196. 

The  right  of  a  corporation  to  recover  In  another 
Jurisdiction  the  amount  of  calls  made  upon  it9 
stock  Is  said,  in  Mandel  v.  Swan  Land  Sc  C.  Co.  IM 
111.  177.  27  L.  R.  A.  8I3,  not  to  depend  upon  any 
principle  of  comity  but  upon  the  right  to  enforce 
a  contract  validly  entered  into. 

An  action  of  contract  to  recover  assessments  on 
stock,  brought  by  a  foreign  corporation  when  the 
subscriber  has  expressly  agreed  to  pay  for  it,  is  sus- 
tained in  Penobscot  ft  K.  R.  CO.  r.  Bartlett,  12  G  ray. 
244,  71  Am.  Dec.  768,  although  an  Implied  llabitity 


1896. 


Cubbing  v  Pbbot. 


7a» 


good  in  Bubstanoe,  which  is  not  entirely  clear 
CD  the  authorities.  The  third  defense,  though 
it  ia  not  averred  with  the  precision,  as  to  dates, 
amounts,  etc.,  which  it  should  have,  neverthe- 
less sets  up  a  substantial  bar  to  plaintiff's  suit. 
A  levy  in  execution  is  presumed  to  be  satisfac- 
tion, and  the  affidavit  avers  that  the  levy  on 
his  real  estate  in  Kansas  was  for  an  amount 
that  exhausted  his  liability  there.  This  would 
be  a  good  defense,  even  in  Kansas,  for  the 
Constitution  of  that  state  limits  the  individual 
liability  of  stockholder^  to  *'an  additional 
amount  equal  to  the  stock  owned  by  each 
stockholder;*'  and  it  is  expressly  said  in  Uoitell 
V.  Manglesdorf,  88  Kan.  194,  that  the  defend- 
ant "may  also  set  up  as  a  defense  that  he  is 
discharged,  by  having  already  paid  the  amount 
of  his  individual  liability  to  other  creditors  of 
the  corx>oration.*'  Ou  this  point  the  defendant 
was  entitled  to  go  to  a  jury,  and  it  was  error 
to  enter  judgment  against  him. 

The  first  point,  though  averred  with  the 
generality  and  looseness  that  pervade  the 
whole  affidavit,  raises  questions  of  great  nicety; 
involving  general  principles  of  jurisprudence, 
the  comity  between  states,  and  the  conflict  of 
laws  with  regard  to  both  ritrhts  and  remedies. 
The  difflcult^rof  these  questions  is  shown  by  the 
conflicting  views  in  a  large  number  of  courts 
of  the  last  resort.  The  plaintiff  asks  us  to 
enforce  against  a  citizen  of  Pennsylvania  a  li- 
ability created  solely  by  the  local  statutes  of 
Kansas,  and  to  enforce  it  in  the  form  pre- 
.scribed  by  those  statutes,  although  that  form 
is  repugnant,  not  only  to  our  own  established 
mode  of  procedure  in  analogous  cases,  but  also 
to  strong  considerations  of  convenience  and 
natural  justice.  The  first  question  that  arises 
is  the  nature  of  the  liability  created  by  the  stat- 
ute. If  it  is  penal,  the  authorities  are  all 
agreed  that  it  will  not  be  enforced  outside  of 
the  jurisdiction  of  the  state  imposing  it.  If, 
however,  it  is  contractual,  or,  in  the  phrase 
preferred  by  some  writers,  statutory  only,  the 
authorities  differ  widely  whether  it  should 
be  enforced  at  all,  and,  if  enforced,  whether 
in  the  form  directed  by  the  statute,  or  in  that  of 
the  lexfoH,    In  regard  to  the  Kansas  statute 


under  consideration,  my  individual  opinion  ia 
that,  by  the  weight  both  of  reason  and  author- 
ity, the  liability  created  by  it  is  contractual, 
and  should  be  enforced  by  any  court  having 
jurisdiction  of  the  parties.'  And  I  understand 
our  own  case  of  Avltman'a  Appeal,  98  Pa.  506,. 
to  tend  towards  that  view.  But,  for  reasona 
to  be  ^ven  presently,  we  are  not  required  to 
enter  into  this  discussion.  The  case^  have 
been  collected  and  cited  in  the  argument,  and 
the  whole  subject  will  be  found  ably  treated  in 
23  Am.  &  £ng.  Enc.  Law,  title  Stockholders, 
pp.  867,  890-894.  As  to  the  mode  of  enforce- 
ment, the  decisions  of  the  supreme  court  of 
Kansas  seem  to  have  settled  that  the  statute 
contemplates  a  separate  action  at  law  against 
each  stockholder.  Abbey  v.  W,  B.  Grimett 
Dry  Qooda  Co.  44  Kan.  415:  H<nMU  v.  Fird 
Nat.  Bank,  52  Kan.  183.  The  courts  of  some 
other  states  however. — notably,  of  Massachu- 
setts,— have  refused  to  sustain  such  actions,  on 
the  ground  that  the  relations  of  the  creditors, 
and  of  the  stockholders  among  themselves, 
cannot  be  properly  determined  in  that  way. 
Certainly,  by  far  the  most  convenient  and  just 
method  is  by  bill  in  equity,  to  which  all  the 
stockholders  can  be  made  parties,  and  their 
rights  settled.  This  is  the  established  mode  of 
procedure  in  Pennsylvania  in  analogous  cases. 
The  special  fact,  however,  that  makes  it  un- 
necessary in  the  present  case  to  determine  the 
ultimate  rights  of  the  plaintiff,  or  the  mode  of 
their  enforcement,  appears  in  the  statement, 
where  it  is  set  fortn  that  a  receiver  for  the 
corporation  was  appointed  before  this  suit  was 
begun.  If  the  defendant's  liability,  under  the 
statute,  to  the  creditors  of  the  corporation  in 
which  he  is  a  stockholder,  is  contractual,— 
and  it  is  only  in  that  aspect  that  it  will  be 
enforced  at  all  outside  of  Kansas,— then  it 
was,  like  any  other  claim,  an  asset  for  the 
payment  of  the  corporate  debts,  and  as  such 
the  right  to  sue  on  it  passed  to  the  receiver. 
This  is  the  general  rule,  so  far  as  we  are 
aware,  and  is  so  manifestly  in  accordance 
with  justice,  as  well  as  convenience,  that, 
in  the  absence  of  an  express  decision  of  the 
supreme  court  of  Kansas  to  the  contrary,  we 


to  pay  a  subscriptlOD  to  stock  ia  not  recogrnized  in 
Massachusetts. 

A  public  local  act  providing  that  it  should  be 
lawful  to  sue  for  oalJs  in  any  of  the  Queen  *8  courts 
in  Dublin  was  held  to  srive  a  riffht  to  such  remedy 
only  in  the  Irish  courts,  and  that  an  action  could 
not  be  maintained  aKalnst  a  stockholder  in  an 
English  court.  Dundalk  Western  R.  Co.  v.  Tap- 
ster, 1  Q.  B.  667.  Lord  Den  man.  Ch.  J.,  said  in  this 
case:  *^he  right  and  the  remedy  are  both  created 
by  the  legislature,  and  the  company  is  bound  to 
pursue  the  remedy  provided  by  1t.^* 

But  this  case  ''bad  been  somewhat  doubted,^'  said 
Willes,  J.,  in  St.  Pancras  v.  Batterbury,  2  C.  B.  N.  S. 
on  page  485, 86  L.  J.  C.  P.  N.  8. 248, 3  Jur.  N.  8. 1106. 

And  where  a  Canadian  corporation  sued  to  col- 
lect calls  from  a  stockholder,  in  Welland  K.  Co.  v. 
Blake,  6  Hurlst.  &  N.  410,  80  L.  J.  Ezch.  N.  S.  161,  8 
I*.  T.  N.  8.678, 9  Week.  Rep.  386.7  Jur.  N.  S.  373,  it 
seems  to  have  been  taken  as  a  matter  of  course 
that  such  an  action  could  be  maintained. 

So,  an  action  in  the  name  of  the  company  against 
a  shareholder  of  an  English  company,  based  on  an 
order  under  the  Bnglisb  companies  acts  of  1862, 
making  a  call  on  shareholders  and  directing  a  pay- 
ment to  one  of  two  final  liquidators,  was  brought 
d4  L.  R  A. 


in  Canada,  and  the  declaration  sustained  on  de- 
murrer in  Bamed^s  Bkg.  Co.  v.  Reynolds,  88  U.  C. 
Q.  B.  266.  But  afterwards  the  declaration  was 
amended  so  as  to  charge  the  defendant  as  a  past 
memt)er  of  the  company,  and  to  this  a  demurrer 
was  allowed  in  40  U.  C.  Q.  B.  486,  on  the  ground  that 
the  liability  of  a  past  member  was  created  by  stat- 
ute and  "can  only  be  enforced  in  the  special  man- 
ner which  the  statute  directs.*^  An  appeal  from 
this  decision  was  allowed  in  8  Ont.  App.  Rep.  871, 
holding  that  the  declaration  was  good,  but  an  ap- 
peal taken  in  turn  from  this  decision  was  allowed 
by  the  supreme  court  of  Canada  February  8, 1880. 
This  decision  of  the  supreme  court  does  not  seem 
to  be  reported,  but  the  conclusions  are  given  in 
Casseirs  Digest  of  the  Supreme  Court  of  Canada 
reports.  The  decision  held  that  the  declaration  did 
not  show  any  liability  of  the  defendant  as  a  past 
member  of  the  company,  but  it  seems  to  have  been 
based  more  particularly  on  the  failure  to  allege 
everything  required  by  statute  to  fix  the  limited 
liability,  and  does  not  seem  to  constitute  a  direct 
decision  on  the  right  to  bring  such  an  action,  since 
it  says  that,  assuming  that  the  action  will  lie,  It  is 
necessary  to  make  further  allegations. 
The  right  of  a  receiver  of  a  corporation  to  sue 
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must  presume  that  such  is  the  law  in  that  state. 
No  such  decisioD  has  been  brought  to  our  no- 
tice. Id  Abbey  v.  W.  B.  Orimes  Dry  Goods 
Co.  44  Kan.  415.  it  does  appear  that  the  cor- 
poration had  made  an  assignment  for  the  bene- 
fit of  crediU^rs:  but  the  court  took  no  notice  of 
this  fact,  probably  considering  it  unnecessary 
to  do  so,  as  the  case  was  reversed  solely  on  the 
points  raised  in  the  pleadings,  as  clearly  ap- 
pears by  the  reference  in  the  opinion  to  the 
absence  of  a  judgment  afsainst  the  corporation, 
which  would  seem  to  be  a  fatal  objection,  but 
which  the  court  merely  referred  to  by  saving 
that  it  bad  not  been  discussed,  and  would  not 
be  decided.  It  is  true  that  Mr.  Cook,  in  his 
treatise  on  Stock  and  Stockholders,  says, 
broadly,  that  the  right  to  sue  on  the  statute  ''is 
not  to  be  numbered  among  the  assets  of  the 
corporation.  .  .  .  A  receiver  has  no  power 
to  enforce  such  a  liability."  §  21B.  But  Mr. 
High,  in  bis  standard  work  on  Receivers,  says, 
more  cautiously:  '*The  authorities  are  not 
wholly  reconcilable  as  to  the  right  of  a  receiver 
of  a  corporation  to  maintain  an  action  in  be- 
half of  its  creditors,  to  recover  of  shareholders 
an  individual  liabilitv,  imposed  by  charter  or 
statute  upon  shareholders  tor  the  protection  of 
creditors."  g  317a.  The  cases  relied  uponb^ 
Cook  in  support  of  his  text  are  from  Illinois 
and  New  York.  The  former  appear  to  go  to 
the  extent  claimed  as  it  is  said  in  Arem  v.  Weir, 
89  111.  25,  that  **this  insurance  company  hav- 
ing passed  to  a  receiver  diminishes  in  no  de- 
gree the  liability  of  a  stockholder  to  a  creditor 
of  the  company.  The  creditor  stands  on  an 
independent  platform,  above  that  of  the  re- 
ceiver, having  no  concern  with  the  corpora- 
tion, and  the  stockholder  is  bound,  under  the 
law,  to  answer  to  him.  The  stockholder  is 
not  under  the  control  or  in  the  power  of  the 
receiver,  but  holds  a  fund,  so  to  speak,  out  of 


wiiich  the  creditors  of  the  company  may  be 
paid."  I  do  not  find  that  this  doctrine  has 
been  changed  by  that  court,  but  it  is  apparent 
that  it  rests  on  the  particular  wording  of  the 
statute  involved,  and  not  on  general  principles; 
for  in  Wineoek  v.  Turjdn,  06  Dl.  135.  three 
judges  of  the  seven  dissented  on  this  point,  and 
m  Munger  v.  Jcuxbton^  99  111.  849,  a  similar 
liability  was  enforced  in  a  bill  by  the  receiver. 
The  case  of  Jaeobmn  v.  AUen,  20  Blatchf.  525, 
12  Fed.  Rep.  454,  was  by  the  receiver  of  an 
Illinois  corporation,  and  the  decision  was  based 
on  Arem  v.  Weir,  supra.  The  New  York 
cases  cited  by  Cook  look  the  same  way,  but  are 
less  positive  than  those  in  Dlinoia.  and  it  is 
equally  clear  that  they  rest  on  the  special 
phraseology  of  the  statutes.  BiUings  ▼.  Rob- 
inson, 94  N.  Y.  415,  was  a  suit  by  a  receiver, 
and  decided  on  the  ground  that  the  corpora- 
tion had  released  the  defendant  before  this 
suit  was  brought.  The  court  said:  "The  re- 
ceiver, who  is  plaintiff,  is  not  shown  to  repre- 
sent any  creditor  having  any  equities  against 
Robinson  [defendant].  .  .  .  So  far  as  the 
case  shows,  .  .  .  the  receiver  represents  in 
this  action  only  the  corporation  which  assented 
to  the  substitution  of  Marshall's  liability  for 
that  of  Robinson."  And  that  in  New  York  a 
receiver  can  recover,  unless  prevented  by  the 
language  of  the  particular  statute,  appears  to 
follow  from  the  cases  of  Story  v.  Furman,  25 
N.  Y.  214.  and  AUy.  Qen.  v.  Guardian  Mut. 
L.  Ins.  Co.  77  N.  Y.  272.  In  fact,  in  no  case 
that  I  have  seen  are  the  inconveniences  of 
separate  actions  b^  the  creditors,  and  the  ad* 
vantages  of  one  suit  by  a  receiver  in  behalf  of 
all,  more  forcibly  set  forth  than  by  Folger,  J., 
in  Pfohl  V.  Simpson,  74  N.  Y.  187.  In  BUter 
son  V.  Stewart,  41  Minn.  84,  under  an  act  mak- 
ing the  directors  of  a  corporation  ordering  or 
assenting  to  a  violation  of  any  of  its  proviaions 


In  another  state  to  recover  of  a  stookfaolder  an  as- 
sessment made  at  the  home  of  the  corporation  Is 
sustained  m  Cuykeodall  v.  Miles,  10  Fed.  Rep.  342, 
dlstlncruisbing  such  a  case  from  oases  against  of- 
lloerB  of  corporations  made  liable  for  neglect  of 
duty. 

The  right  of  the  receiver  of  a  foreign  corpora- 
tion to  collect  an  unpaid  subscription  to  its  stock 
is  sustained  in  Dayton  v.  Borst,  81  N.  Y.  485.  with- 
out showing  that  any  statute  of  the  state  in  which 
he  was  appointed  authorized  such  proceeding. 

So,  in  Pugb  V.  Hurtt,  52  How.  Pr.  22,  it  was  held 
that  a  receiver  appointed  in  another  state  may  be 
allowed  by  comity  to  bring  suit  against  a  resident 
to  enforce  his  liability  as  stockholder  in  an  insolv- 
ent corporation. 

A  receiver  of  a  foreign  corporation  was  allowed 
to  recover  on  a  bill  In  chancery  against  an  execu- 
trix of  a  deceased  stockholder  in  the  case  of  Mann 
V.  Cooke.  20  Ck>nn.  178.  Tn  this  'case  the  shares  had 
l>een  surrendered  by  the  subscriber  to  the  com- 
pany after  its  insolvency,  and  besides  this  he  had 
paid  50  per  cent  of  his  subscription,  which  by  his 
agreement  was  all  that  the  company  required  of 
him. 

The  statute  of  limitations  of  the  state  in  which  a 
corporation  was  domiciled  governs  an  action  in 
another  state  by  a  receiver  of  the  company  to  en- 
force the  liability  of  a  stockholder  under  the  stat- 
ute  of  the  former  state.  Andrews  v.  Bacon.  88 
Fed.  Rep.  777. 

Assessments  on  members  of  a  foreign  benefit  so- 
ciety which  had  become  |lnsolvent  '.were  collected 
84  L.  R.  A. 


In  Baldwin  v.  Hoemer.  101  Mich.  119,  25  L.  R.  A. 
780.  by  an  ancillary  receiver. 

An  action  brought  In  the  District  of  Columbia  to 
recover  an  assessment  upon  stock  under  an  order 
of  a  Virginia  court  was  unsuooessf  ul  in  Glenn  v. 
Marbury.  145  U.  8.  480, 86  L.  ed.  780.  but  tlie  Juris- 
diction  was  not  questioned. 

8o,  an  action  against  a  stockholder  of  a  foreign 
corporation  to  recover  the  amount  of  an  aasess- 
ment  made  under  decree  of  a  [court  In  anotlier 
state  is  sustained  also  in  Morris  v.  Glenn,  87  Ala. 
628:  also  in  Sayre  v.  Olenn,  Id.  681. 

As  to  conclusiveness  of  such  assMSsments  in  an- 
other state  as  res  judicata,  see  note  to  Mutual  F. 
Ins.  Co.  V.  Phcsnix  Furniture  Co.  in  which  are 
numerous  cases  of  such  suits. 

An  affidavit  of  defense  by  a  person  sued  as  stock- 
holder by  a  foreign  corporation  stating  that  notice 
of  assessments  for  which  be  is  sued  was  not  pub- 
lished in  the  newspapers  as  required  by  the  statutes 
of  the  state  of  Incorporation  is  insufficient,  where 
a  copy  of  the  statutes  referred  to  Is  not  annexed 
and  the  court  has  no  means  of  knowing,  except  t»y 
the  mere  opinion  of  the  deponent,  what  provisions 
of  such  statutes  may  be  mandatory  and  what  may 
be  merely  directory.  Spellier  Electric  Time  Co. 
V.  Geiger.147Pa.a0O. 

An  affidavit  of  defense  by  a  person  sued  as  stock- 
holder by  a  foreign  corporation,  to  the  effect  that 
the  corporation  was  created  In  another  state  and 
that  it  has  attempted  to  carry  on  business  to  the 
state  of  the  forum  without  having  compiled  witb 
the  statutory  requirements,  was  held  inauffldent  lo 
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jointly  and  severally  liable  for  all  corporate 
debts  subsequently  contracted,  it  was  held  that 
the  appointment  of  a  receiver  did  not  prevent 
an  action  by  a  single  creditor  against  a  direct- 
or: but  the  decision  was  put  upon  the  special 
provisions  of  the  statutes  (whose  * 'chaotic  con- 
dition" is  referred  to  in  the  opinion  by  Mit- 
chell, J.),  and  particularly  on  the  fact  that  the 
liability  was  unlimited,  and  ''what  one  creditor 
may  collect  will  not  reduce  the  amount  which 
another  may  recover."  And  in  Minnesota 
Thresher  Mfg,  Co.  v.  Lanpdon,  44  Minn.  37, 
the  same  learned  judge  intimates  that,  as  this 
point  was  not  the  principal  one  in  that  case,  it 
may  have  to  be  reconsidered;  and  it  was  held 
that  the  statutory  right  to  recover  from  stock- 
holders capital  which  had  been  unlawfully  re- 
funded to  them  as  dividends,  without  provision 
for  the  corporate  debts,  was  an  asset  which 
vested  in  the  receiver  for  the  benefit  of  all  the 
creditors.  The  case  was  put  upon  the  broad 
ground  of  the  receiver's  rights  and  powers. 
"Everything  becomes  assets  in  his  hands 
.  .  .  which  were  assets  as  to  creditors,  as 
well  as  what  was  assets  as  to  the  corporation." 
These  are  all  the  cases  we  have  been  able  to 
find  on  the  subject,  and  in  the  absence  of  a 
controlling  weight  of  authority,  and,  as  already 
said,  especially  in  the  absence  of  an  express 
decision  of  the  supreme  court  of  Kansas,  we 
are  not  willing  to  depart  from  the  settled  gen- 
eral rule.  The  objections  to  doing  so  appear 
to  us  unanswerable.  A  receiver  represents, 
not  only  the  corporation,  but  all  its  creditors; 
and,  as  to  the  latter,  it  is  his  duty  to  secure  all 
the  assets  available  for  their  payment.  For  this 
purpose  he  succeeds  to  their  rights,  and  has 
all  the  powers  to  enforce  such  rights  that  the 
creditors  before  his  appointment  had  in  their 
own  behalf,  even  though  such  powers  be  be- 1 


yond  those  which  he  has  as  the  representative 
of  the  corporation  alone.  As  each  creditor 
may  sue,  the  right  is  equal  in  all,  and  common 
to  all;  and  hence  the  receiver,  who  represents 
all  alike,  is  the  proper  party  to  assert  the  com- 
mon right  and  pursue  the  common  remedy  for 
the  common  benefit.  We  do  not,  of  course,  re- 
fer to  pending  suits  already  begun  by  creditors 
before  the  appointment  of  the  receiver.  As  to 
them  his  power  to  interfere  may  be  doubted. 
But  as  to  others  he  is  clearly  the  proper  party. 
If  any  creditor  or  class  of  creditors  have  pre- 
ferred claims,  or,  as  argued  here,  special  claims 
against  special  liabilities,  that  does  not  deprive 
the  receiver  of  the  right,  or  relieve  him  from 
the  duty,  to  gather  them  all  into  his  hands  for 
proper  distribution.  In  this  manner  the  rights, 
of  all  will  be  protected,  and  justice  be  done  in 
a  single  proceeding,  in  which  everyone  will  get 
what  is  his  due,  no  one  will  be  called  upon  to 
pay  more  than  his  fair  proportion,  and  the  ex- 
pense, delay,  inconvenience,  and  inevitable  oc- 
casional injustice  of  separate  actions  by  diff- 
erent creditors,  against  different  stockholders, 
with  their  attendant  legion  of  resulting  actions 
for  contribution,  will  be  avoided.  This  is  so 
consonant  with  convenience  and  natural  justice^ 
as  well  as  with  our  own  settled  procedure  in 
analogous  cases,  that  we  will  not  be  easily 
moved  to  depart  from  it.  We  hold,  therefore, 
that  the  right  to  sue,  if  there  is  any,  is  in  the 
receiver,  and  that  plaintiff  cannot  maintain 
the  present  action.  The  ultimate  questions 
— whether  the  courts  of  this  state  will  enforce 
the  statutory  liability  under  the  law  of  Kansas 
at  all,  and,  if  so,  whether  against  separate 
stockholders,  or  only  in  the  form  established 
by  our  own  practice  in  similar  cases— we  leave 
to  be  decided  when  they  arise. 
Judgment  reversed. 


SifiTua  Iron  Co.  v.  Vaudervort,  164  Pa.  572,  because 
It  did  not  show  that  defendant  did  not  purchase  bis 
stock  of  a  stockholder  in  the  state  of  incorporation. 

It  was  held  in  Payson  v.  Withers,  5  Biss.  200,  that 
a  8ut)scription  to  a  foreign  corporation  is  not  within 
the  provisions  of  a  state  statute  requiring  a  foreigrn 
company  or  its  agents  to  conform  to  certain  con- 
ditions before  the  company  could  carry  on  busi- 
ness in  the  state,  so  as  to  constitute  a  failure  to 
comply  with  such  conditions  a  defense  to  a  suit 
against  the  stockholder  by  an  assignee  In  bank- 
ruptcy appointed  by  a  Federal  court  in  another 
state. 

The  right  of  a  foreign  insurance  company  to  re- 
cover premiums  or  assessments  in  a  state  in  which 
it  is  not  entitled  to  do  business  because  it  has  failed 
to  comply  with  the  statutes  is  considered  in  notes 
to  Phceniz  Ins.  Go.  v.  Pennsylvania  Co.  dnd.)  20  L. 
R.  A.  on  p.  407,  and  Edison  General  Electric  Co.  v. 
Canadian  P.  Nav.  Co.  (Wash.)  24  L.  R.  A.  on  page 
818.  See  also  Seamans  v.  Temple  Co.  (Mich.)  28  L. 
R.  A.  490.  But  these  decisions  are  based  on  the 
ground  that  the  courts  will  not  aid  a  transaction 
which  is  at  variance  with  the  statute  or  policy  of 
the  state,  and  do  not  turn  on  the  right  to  enforce 
remedies  created  by  the  laws  of  other  states. 

II.  In  action  l)y  creditor  of  corporation. 

a.  Remedy  according  to  law  of  forum. 

If  any  remedy  can  be  had  against  stockholders 
of  foreign  corporations  It  is  well  eptablished  that 
the  procedure  in  such  cases  as  in  others  must  be 
according  to  the  law  of  the  forum. 

In  reference  to  a  statute  of  another  state  mak- , 
34  L.  R.  A. 


ing  stockholders  of  corporations  liable  Individually 
for  its  debts  without  prescribing  the  mode  of  en- 
forcing the  liability,  it  is  said,  in  Drinkwater  v. 
Portland  Marine  R.  Co.  18  He.  35:  ^'Whether  the 
courts  of  other  states  are  bound  to  notice  and  give 
effect  to  this  remedial  provision,  may  be  question- 
able. But  if  they  are.  the  course  of  proceedings 
must  be  regulated  by  the  law  of  the  state  where 
the  remedy  is  sought  to  be  pursued.  This  must 
necessarily  be  governed  by  the  lex  fori," 

So,  it  is  said  in  Mabshaix  v.  Shsbman  tbat  if 
under  any  circumstances  an  action  against  stock- 
holders of  a  foreign  corporation  could  he  main- 
tained 'it  must  be  in  such  a  form  and  by  such 
modes  of  procedure  as  like  liabihties  created  un- 
der our  own  statutes  are  enforced  against  our  own 
citizens.  There  is  no  reason  why  the  plaintiff 
should  be  permitted  to  enforce  his  debt  in  this  Ju- 
risdiction against  a  citizen  of  this  state  in  a  form 
of  action  different  from  that  which  a  creditor  of  a 
domestic  corporation  may  prosecute  against  a  do- 
mestic stockholder.^^ 

Again,  in  Leucke  v.  Tredway,  45  Mo.  App.  507,  it 
is  said  that  what  the  remedy  against  stockholders 
of  a  foreign  corporation  would  be  in  tbe  state  in 
which  it  was  created  is  not  important  in  determin- 
ing the  form  of  remedy  to  be  followed  in  the  state 
where  the  stockholders  reside,  but  the  remedy  to 
be  followed  will  be  determined  by  the  law  of  the 
forum. 

The  same  rule  is  declared  also  in  First  Nat  Bank 
V.  Guetin  Minerva  Consol.  Min.  Co.  42  Minn.  3:27,  6 
L.  R.  A.  876;  Lowry  v.  Inman,46  N.  Y.  119;  Russell 
V.  PAcmo  R.  Co. 

A  Joinder  of  stockholders  of  a  foreign  corpora- 
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UNITED  STA.TES  CIRCUIT  COURT  OF  APPEALS,  SEVENTH  CIRCUIT. 


J.  Foster  RHODES,  Plff,  in  Err,, 

V. 

UNITED  STATES  NATIONAL  BANK. 
(24  n.  8.  App.  607.) 

1.  A  general  flndlng  of  fkct  in  a  cage  tried 
by  a  United  States  court  without  the  intervention 
of  a  jury  cannot  be  reviewed  by  an  appellate 
court. 

2.  The  dedsioii  of  the  highest  court  of 
a.  state  upon  the  proper  construction  to  be 
given  to  the  oonstitutlonai  and  statutory  pro- 
visions of  thatstate  are  binding  in  Federal  courts. 

8*  The  Kansafi  statute  proTidlng  reme- 
dies by  ezecntioii  or  action  to  enforce 
the  personal  liability  of  stockholders 
which  the  state  Constitution  declares  shall  be  se- 
cured, being  construed  by  the  state  courts  to 
create  a  personal  liability  against  the  stockhold- 
ers severally  in  the  nature  of  a  contract  obliga- 
tion, the  enforcement  of  such  liability  by  action 
at  law  IS  not  confined  to  the  courts  of  that  state, 

.  but  may  be  had  in  a  Federal  court  sitting  in  an- 
other state  where  a  stockholder  resides,  when  it 
has  Jurisdiction  of  the  parties. 

(February  28, 1805.) 

ERROR  to  the  Circuit  Court  of  the  United 
Slates  for  the  Noribern  District  of  Illinois 
to  review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  enforce  the  alleged  liabil- 
ity of  defendant  as  a  stockholder  in  an  insolv- 
ent corporation  for  corporate  debts.  Atflrmed. 
The  facts  are  stated  in  the  opinion. 

Before  WooiU  and  Jenkins,  Circuit  Judges^ 
and  Bunn,  District  Judge. 

Mr.  Anson  B*  Jenks  for  plaintiff  in  error. 
Mr.  W.  W.   Guthrie,  with  Mr,   E.  A. 

Otis,  for  defendant  in  error: 

The  finding  of  the  court  below  being  a  gen- 
eral finding  in  favor  of  the  plaintiff  and  against 
the  defendant,  the  only  questions  which  this 
court  can  consider  are  those  which  arose  dur- 
ing the  progress  of  the  trial  below,  to  which 
*  exceptions  were  duly  preserved  by  the  record; 


and  all  questions  hoth  of  law  and  fact  are  ab- 
solutely concluded  by  it,  except  so  far  as  ques- 
tions of  law  only  are  saved  by  exceptions 
which  the  part^  has  taken  to  the  rulings  of  the 
court  on  the  tnal  of  the  cause. 

Narris  v.  Jackson,  76  U.  S.  9  Wall.  125,  19 
L.  ed.  608;  Brooklyn  L.  I?i8.  Go.  v.  Mill^ 
rMiUer  v.  Life  Ins.  Go.*%  79  U.  S.  12  Wall 
285,  20  L.  ed.  898;  Dirst  v.  Morris,  81  U.  8. 14 
Wall.  484, 20  L.  ed.  722;  Cooper  v.  Omohundro, 
86  U.  8.  19  Wall.  65,  22  L.  ed.  47;  British 
Queen  Min.  Co.  v.  Baker  Silver  Min.  Co,  189 
U.  S.  222,  86  L.  ed.  147;  Marlinton  v.  Fair- 
hanks,  112  U.  S.  670,  28  L.  ed.  862;  JAotfd  v. 
Mc  Williams,  187  U.  8.  676,  84  L.  ed.  788. 

The  liability  of  a  shareholder  in  a  Kansas 
corporation  is  firmlv  established  by  the  Con- 
stitution and  laws  or  that  state. 

The. effect  of  a  provision  in  the  Constitution 
and  laws  of  a  sister  state  must  l>e  determined 
by  the  construction  given  to  it  by  the  supreme 
court  of  that  state. 

Ffiirfield  v.  Gallatin  Co^tnty,  100  U.  S.  47, 
26  L.  ed.  544. 

While  it  may  perhaps  be  true  that  the  su- 
preme court  of  Kansas  has  not  decided  in  terms 
that  said  constitutional  provision  is  self  exe- 
cuting, it  has  fully  recognized,  and  in  effect 
held,  that  stockholders  of  corporations  under 
the  Constitution  and  foregoing  statutes  of  that 
state  are  individually  liable  to  creditors  of  such 
corporation  to  an  amount  equal  to  the  stock 
owned  by  each  of  them. 

Fowler  v.  Lamson,  146  III.  478;  Hentig  ▼. 
James,  22  Kan.  326;  VaUey  Bank  A  Sav,  hsl. 
V.  Ladies'Cong.  Seicing  Soe.  28  Kan.  423;  Bo^t^ 
ell  V.  Manglesdorf,  33  Kan.  194;  WeOs  v.  Rodb, 
48  Kan.  201;  Abbey  v.  W.  B.  Grimes  Dry  Goods 
Co.  44  Kan.  415. 

The  remedy  given  by  statute  to  the  creditor 
of  a  Kansas  corporation  under  the  last  clause 
of  $  32  of  the  statute  in  question,  upon  which 
this  action  is  brought,  is  not  loOal  in  its  char- 
acter nor  confined  to  the  state  which  enacted 
the  law,  but  is  general  in  its  nature,  arising 
upon  contract,  and  may  be  enforced  by  a  di- 
'  rect  suit  in  favor  of  any  creditor  against  any 


tion  as  defendants  in  an  action  a^rainst  the  com- 1 
pany  for  a  debt  is  held  to  be  proper  in  Minnesota 
in  order  to  reach  the  amounts  remaining  due  and 
unpaid  on  their  stock  so  far  as  necessary  to  satisfy 
the  Judgment  agrainst  the  corporation.  This  is  by 
virtue  of  the  provisions  of  Minn.  Qen.  Stat.  1878, 
chap.34,SflO,  10. 11,  which  provide  such  a  remedy 
in  case  of  corporations  generally.  First  Nat.  Bank 
V.  Gustin  Minerva  Consol.  Min.  Co.  supra. 

Anv  attachment  of  the  private  property  of  the 
stockholders  of  a  foreign  corporation  before  Judg- 
ment was  held  unwarranted  in  Drinkwater  v.  Port- 
land Marine  R.  Co.  suprcL.  because  it  was  said  the 
court  found  no  such  authority  in  any  statute. 

b.    For  unpaid  8ut)8cripHon8  to  stock. 

1.    In  oenerah 

The  mere  fact  of  incorporation  in  another  state 
does  not  defeat  an  action  by  a  foreigrn  corporation 
on  a  subscription  to  stock.  Tabler  v.  Anglo- 
American  Asso.  17  Ky.  L.  Rep.  816. 

An  attempt  to  compel  the  bolder  of  stock  in  a 
foreign  corporation  issued  to  a  person  as  a  gratu- 
ity without  any  promise  on  his  part  to  pay  for  it 
34L.R.  A. 


proved  fruitless  in  Christensen  v.  Eno.  lOB  N.  Y.  97. 
ao  Am.  Uep.  4S9,  on  the  ground  that  no  liability  ex- 
isted. 

In  Massachusetts,  where  a  mere  subscription  for 
stock  in  a  corporation  without  any  express  agree- 
ment to  pay  for  it  is  held  not  to  create  any  per- 
sonal liability,  the  court  refused  to  enforce  against 
stockholders  in  a  foreign  corporation  an  implied 
liability  to  pay  for  the  stock,  although  such  implied 
liability  may  exist  under  the  laws  of  the  state  of 
incorporation.  The  court  sayv:  '*It  does  not  seem 
advisable  that  we  should  seek  to  enforce  a  liability 
thus  differing  from  any  which  would  have  been  in- 
curred if  the  defendants  had  subscribed  for  shares 
of  stock  in  a  corporation  formed  in  this  state.*' 
New  Haven  Horse  Nail  Co.  v.  Linden  Spring  Co. 
142  Mass.  349. 

The  court  further  says  that  such  a  law  varies  so 
much  from  that  which  ordinarily  obtains  in  re- 
gard to  similar  liabilities,  and  also  in  the  enforce- 
ment of  contracts,  that  it  will  be  left  to  local  ad- 
ministration.   Ibid. 

But  the  right  of  a  Judgment  creditor  of  a  foreign 
corporation  against  a  stockholder  rests  in  contract 
merely,  and  is  not  created  by  statute,  and  therefore 
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shareholder,  io  any  jurisdictioD  where  such 
shareholder  can  be  found  and  served  with 
process. 

Flash  V.  Conn,  1Q9  U.  S.  371,  27  L.  ed.  966; 
MUU  V.  Scott,  99  U.  S.  25,  26  L.  ed.  294;  Den- 
nick^, Central  R.Co.  103  U.  S.  11,  26  L.  ed.  489. 

Bonn*  District  Judge,  delivered  the  opinion 
-of  the  court: 

This  is  an  action  of  assumpsit,  brought  by 
the  Unimd  States  National  Bank,  a  Kansas 
•corporation,  against  J.  Foster  Rhodes,  a  citizen 
of  Illinois,  to  enforce  a  stock  liability  under 
the  Constitution  and  laws  of  Kansas  upon 
stockholders  of  insolvent  corporations  created 
under  the  laws  of  that  state.  The  declaration 
charges  that  a  corporation  known  as  the  United 
States  Building  Company  was  incorporated  on 
the  21st  of  December,  1886,  under  and  pursuant 
to  the  provisions  of  chapter  28  of  the  General 
Statutes  of  the  state  of  Kansas  of  1868  (Comp. 
Laws  1885,  Dassler's  ed.),  and  afterwards  be- 
came indebted  to  the  defendant  in  error  (the 
plaintiff  below)  in  the  sum  of  $22,000,  on  which 
a  judgment  was  recovered  in  the  state  court 
for  the  proper  district  in  Kansas  on  December 
^,  1890;  that  execution  was  issued  upon  said 
Judgment,  and  returned  unsatisfied;  that 
Rhodes  was  a  stockholder  in  the  building  com- 
pany to  the  extent  of  seventy-five  shares,  of 
the  par  valve  of  $100  each,  amounting  in  all 
to  $7,500;  that  the  building  company  is  in- 
jsolvent,  and  has  no  property  or  means  of  pay- 
ing its  debts,  except  the  stock  liability  of  its 
stockholders;  and  claims  judgment  for  the 
amount  of  $7,500.  The  declaration  also  con- 
tains the  usual  common  counts  in  assumpsit. 
The  defendant  pleaded  the  general  issue,  and 
also  specially  that  the  plaintiff  was  itself  a 
stockholder  in  the  building  company,  and  lia- 
ble with  the  other  stockholders  for  its  debts; 
and  that  he.  the  defendant,  was  not  a  stock- 
holder, and  so  not  responsible  for  its  debts.  A 
general  replication  was  put  in  to  the  several 
pleas,  a  jury  trial  waived,  the  cause  tried  by 
the  court,  and  a  general  finding  of  facts  upon 
all  the  issues  in  the  case,  and  a  judgment  for 
the  plaintiff  for  the  amount  claimed.  A  gen- 
eral exception  only  was  taken  to  the  finding 


of  the  court.  There  was  no  special  finding, 
and  no  request  to  find  specially  upon  the  facts, 
and  no  exception  taken  by  the  defendant  that 
no  special  finding  was  made.  There  was  a 
bill  of  exceptions  signed  in  the  case  and  made 
a  part  of  the  record  containing  the  evidence, 
but  it  is  clear  that  this  court  cannot  review  the 
facts,  but  must  take  the  finding  of  facts  m&de 
by  the  court,  general  as  it  is,  for  the  facts  upon 
which  to  apply  the  law.  The  court  has.  more- 
over, had  some  difficulty  in  reaching  the  main 
question  of  law  argued  by  counsel  and  relied 
upon  by  the  plaintiff  in  error  as  to  the  liability 
of  the  defendant  in  an  action  at-  law  brought 
outside  the  limits  of  the  state  of  Kansas  under 
the  Constitution  and  laws  of  that  state,  relating 
to  the  subject  of  the  personal  liability  of  stock- 
holders in  such  a  case,  because  of  the  state  of 
the  record  as  before  set  forth,  the  exceptions 
taken  on  trial,  and  the  assignments  of  error  not 
being  properly  framed  for  the  purpose.  With- 
out looking  into  the  evidence,  it  is  difficult  to 
see  how  the  court  can  sav  that  the  judgment  is 
based  upon  any  particular  count  or  cause  of 
action  in  the  declaration,  upon  the  first  count 
setting  forth  defendant's  liability  as  a  stock- 
holder, or  upon  one  or  other  of  the  common 
counts.  The  finding  is  general,  and  covers  all 
the  issues  in  the  case.  A  finding  by  the  court 
takes  the  place  of  a  verdict  of  a  jury,  and  a 
general  exception  to  such  finding  is  of  no  more 
avail  than  a  general  exception  to  a  verdict. 
See  Rev.  Stat.  ^  649,  which  provides  that 
"issues  of  fact  in  civil  cases  in  any  circuit 
court  may  be  tried  add  determined  by  the  court 
without  the  intervention  of  a  jury.  .  .  . 
The  finding  of  the  court  upon  the  facts,  which 
may  be  either  general  or  special,  shall  have  the 
same  effect  as  the  verdict  of  a  jury." 

And  §  700  provides  that  ''when  an  issue  of 
facts  in  any  civil  cause  in  a  circuit  court  is 
tried  and  determined  by  the  court  without  the 
intervention  of  a  jury,  according  to  ^  649,  the 
rulings  of  the  court  in  the  progress  of  the  trial 
of  the  cause,  if  excepted  to  at  the  time,  and 
dul^  presented  by  a  bill  of  exceptions,  may  be 
reviewed  by  the  supreme  court  upon  a  writ  of 
error  or  upon  appeal;  and  when  the  finding  is 
special,  the  review  may  extend  to  tbe  deter- 


Jt  is  held  to  be  a  riflrbt  which  is  enforceable  every- 
where.   Leucke  v.  Tredway,  46  Mo.  App.  I>07. 

Even  in  Massachusetts  the  courts  will  enforce  an 
express  promise  of  a  stoclcholder  in  a  foreign  cor- 
poration, and  it  is  held  that  a  provision  in  a  statute 
of  another  state  in  which  a  corporation. was  created, 
that  if  a  member  fails  to  pay  any  assessment  upon 
a  deposit  note  in  a  mutual  insurance  company  he 
may  be  compelled  to  pay  the  whole  note,  and  that 
any  balance  that  may  remain  after  paying  the 
losses  and  expenses  shall  be  returned  to  him,  does 
not  constitute  a  penal  statute,  but  the  liability  may 
be  enforced  in  the  state  where  he  resides.  Jones 
V.  Bisson,  6  Gray,  288. 

2.    By  crediUrrs' biU. 

A  creditors^  bill  by  a  Judcnnent  creditor  of  a  for- 
eign corporation  against  stockholders  to  reach 
what  is  due  on  their  stock  subscriptions  is  held  in 
Missouri  to  be  a  proper  remedy.  Leucke  v.  Tred- 
way.  45  Mo.  App.  507:  Shickle  v.  Watts,  94  Mo.  410. 
In  the  latter  case  the  court,  after  holding  that 
such  was  the  proper  remedy,  added  that  the  defend- 
ant had  failed  to  plead  that  there  was  a  remedy  at 
law. 
:84  L.  R.  A. 


A  suit  in  equity  to  reach  unpaid  sutMcriptions  of 
alleged  stockholders  of  a  foreign  corporation  who 
had  made  an  alleged  colorable  transfer  of  their 
stock  without  having  first  obtained  any  Judgment 
against  them  or  against  the  corporation  in  the  state 
although  n  Judgment  had  been  obtained  against  the 
corporation  in  the  state  of  its  domlclK  is  held  not 
to  be  sustainable  in  Patterson  v.  Lynde,  112  HI.  106. 

But  Toung  V.  FarweU,  189  111.  326,  goes  stlU  fur- 
ther and  holds  that  even  after  judgment  against 
the  corporation  has  been  obtained  in  the  state 
where  the  stockholders  reside,  a  creditors*  bill 
against  stockholdersof  a  foreign  corporation  can- 
not be  sustained,  to  reach  unpaid  stock  subscrip- 
tions, but  the  creditors  must  first  seek  a  remedy 
in  the  state  of  Incorporation,  and  there  have  an 
authoritative  determination  of  the  respective  rela- 
tions of  creditors  and  stockholders  toward  tbe 
corporation  and  toward  each  other,  after  which, 
if  it  shall  be  necessary,  their  rights  may  be  en- 
forced In  tbe  courts  of  the  state  where  the  stock- 
holders reside. 

To  similar  effect  as  to  actions  to  enforce  statu- 
tory liability,  see  TuTTLB  V.  National  Bank  or 
The  Repubuc. 
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minatioD  of  the  sufficieDcy  of  the  facts  found 
to  support  the  judgment." 

This  statute  was  first  given  a  construction  by 
the  Supreme  Court  in  Norrisv.  Jackson,  76  U. 
8.  9  Wall.  125,  19  L.  ed.  603.  where  the  court 
in  an  opinion  by  Mr.  Justice  Miller  says:  "The 
first  thing  to  be  observed  in  the  enactment 
made  by  the  4th  section  of  the  act  of  the  3d  of 
March/ 1865,  allowing  parlies  to  submit  issues 
of  fact  in  civil  cases  to  be  tried  and  determined 
by  the  court,  is  that  it  provides  for  two  kinds 
of  findings  in  regard  to  the  facts,  to  wit,  gen- 
eral and  special.  "  This  is  in  perfect  analogy  to 
the  findings  by  a  jury,  for  which  the  court  is 
in  such  cases  substituted  by  the  consent  of  the 
parties.  In  other  words,  the  court  finds  a  gen- 
eral verdict  on  all  the  issues  for  plaintiff  or 
defendant ,  or  it  finds  a  special  verdict.  This 
special  finding  has  often  been  considered  and 
described  by  this  court.  It  is  not  a  mere  re- 
port of  the  evidence,  but  a  statement  of  the 
ultimate  facts  on  which  the  law  of  the  case 
must  determine  the  rights  of  the  parties;  a 
finding  of  the  propositions  of  fact  which  the 
evidence  establishes,  and  not  the  evidence  ou 
which  those  ultimate  facts  are  supposed  to  rest. 
The  next  thing  to  be  observed  is,  that  whether 
the  finding  be  general  or  special,  it  shall  have 
the  same  effect  as  the  verdict  of  a  jury;  that  is 
to  say,  it  is  conclusive  as  to  the  facts  so  found. 
In  the  case  of  a  general  verdict,  which 
includes,  or  may  include,  as  it  generally 
does,  mixed  questions  of  law  and  fact,  it 
concludes  both,  except  so  far  as  they  may 
be  saved  by  some  exception  which  the  party 
has  taken  to  the  ruling  of  the  court  on  the  law. 
In  the  case  of  a  special  verdict  the  question 
is  presented  as  it  would  be  if  tried  by  a  jury, 
whether  the  facts  thus  found  require  a  judg- 
ment for  plaintiff  or  defendant;  and  this  being 
matter  of  law,  the  ruling  of  the  court  on  it 
can  be  reviewed  in  this  court  on  that  record. 
If  there  was  such  special  verdict  here,  we  could 
examine  its  sufficiency  to  sustain  the  judgment. 
But  there  is  none. '  The  bill  of  exceptions, 
while  professing  to  detail  all  the  evidence,  is  no 
special  finding  of  facts.  The  judgment  of  the 
court,  then,  must  be  affirmed  unless  the  bill  of 
exceptions  presents  some  erroneous  ruling  of 
the  court  in  the  progress  of  the  trial." 


This  construction  has  always  been  adhered 
to  in  subsequent  cases  in  the  same  court. 
Brooklun  L.  Ins.  Co.  v.  Miller  {** Miller  ▼.  Life 
Ins.  Co.'%  79  U.  S.  12  Wall.  285,  20  L.  ed.  3»8;. 
Dirst  V.  Morris,  81  U.  S.  14  Wall.  484.  20  L. 
ed.  722;  Mercantile  Mut,  Ins.  Co.  v.  Folsom,  85 
U.  S.  18  Wall.  287,  21  L.  ed.  827;  Cooper  v. 
Omohundro,  86  U.  S.  19  Wall.  65,  22  L.  ed.  47; 
British  Queen  Min.  Co,  v.  Baker  Silver  Min. 
Co,  189  U.  S.  222,  85  L.  ed.  147. 

In  Brooklyn  L.  Ins.  Co,  v.  Miller  ('^Miller  v 
Life  Ins.  Co.")  the  court  says:  *'The  finding 
of  the  court,  if  general,  cannot  be  reviewed  in 
this  court  by  bill  of  exceptions  or  in  any  other 
manner." 

In  Mercantile  Mut.  Ins.  Co.  v.  Folsom,  85  U. 
S.  18  Wall.  237,  21  L.  ed.  827,  the  court  says: 
'*  Where  the  finding  is  general  the  parties  are 
concluded  by  the  determination  of  the  court, 
except  in  cases  where  exceptions  are  taken  to 
the  rulings  of  the  court  in  the  progress  of  the 
trial.  .  .  .  Where  a  case  is  tried  by  the  court 
without  a  jury,  the  bill  of  exceptions  brings  up 
nothing  for  revision  except  what  it  would  have 
done  had  there  been  a  jury  trial." 

In  Cooper  v.  Omohundro,  the  court  reaffirms- 
the  former  rulings,  and  says:  ** Where  issues- 
of  fact  are  submitted  to  the  circuit  court  and 
the  finding  is  general,  nothing  is  open  to  review,. 
.  .  .  except  the  rulings  of  the  circuit  court 
in  the  progress  of  the  trial,  and  that  the  phrase 
'rulings  of  the  court  in  the  progress  of  the  trial.' 
does  not  include  the  general  finding  of  the 
circuit  court,  nor  the  conclusions  of  the  circuit 
court  embodied  in  such  general  findings." 

In  Martinton  v.  Fairbanks,  112  U.  S.  670,  2a 
L.  ed.  862,  the  cases  are  reviewed,  and  the 
same  doctrine  again  asserted.  The  court  says: 
'The  proposition  that  the  general  findlnfif  of 
the  court  in  this  case  is  open  to  review  is  in 
direct  opposition  to  the  rulings  of  the  court  in 
the  cases  cited.  The  plaintiff  in  error  seeks  to^ 
make  the  question  whether  the  evidence  set 
out  in  the  bill  of  exceptions  justified  the  finding 
by  the  court  for  the  plaintiff  of  the  issue  of 
fact  raised  by  the  pleading.  This  is  in  de- 
fiance of  the  decision  of  this  court  that  it  can- 
not be  done,  an  attempt  upon  a  general  finding 
to  bring  up  the  whole  testimony  for  review  by 
a  bill  of  exceptions.     The  theory  of  the  plain- 


The  riffht  of  creditors  of  a  f orei^  corporation  to 
proceed  by  way  of  firaraisfameDt  and  attachment  to 
reach  the  unpaid  stock  subscriptions  of  resident 
stockholders  Is  asserted  in  Turner  Bros.  v.  Ala- 
bama Min.  &  Mf  AT.  Ck).  25  111.  App.  144.  asa  ground  of 
denying  the  remedy  of  a  creditors^  bill,  without 
Judgrment  against  the  corporation  in  the  state,  al- 
though service  on  the  corporation  could  not  be  had 
because  it  never  did  any  business  or  bad  any  office 
or  agent  In  the  state,  and  bad  now  ceased  to  do  any 
or  to  have  any  office,  officer,  agent,  employee, 
stockholders,  or  debtors,  or  any  books,  papers,  or 
property  of  any  kind  in  the  state  in  which  It  was 
created.  This  case  is  not  mentioned  in  Young  v. 
Ear  well,  swpra. 

A  suit  against  subscribers  to  the  capital  stock  of 
a  foreign  corporation  to  reach  any  sums  which 
tbey  would  be  liable  to  pay  in  the  state  of  the  in- 
corporation was  expressly  authorised  by  N.  Y. 
Laws  1845,  chap.  284.  p.  266,  after  Judgment  against 
tbe  corporation  and  the  return  of  an  execution 
against  it  unsatisfied  in  whole  or  in  part.  Seymour 
V.  Sturgess,  26  N.  Y.  184;  McDonough  v.  Pbelps,  15 
How.  Pr.  372. 
34  li.  R.  A. 


But  it  was  held  that  the  right  to  sue  under  this 
statute  WAS  conditioned  on  the  existence  of  a  ri^hc 
of  action  in  the  state  of  incorporation  against  the 
defendants  without  Joining  additional  parties.  ^ 
it  must  appear  that  a  forfeiture  of  the  stock  is  not 
theonly  remedy  against  stockholders  in  the  state 
of  incorporation.    McDonough  v.  Pbelpe.  ntpro. 

Tbe  New  York  Act  of  1845,  chap.  284,  providinir 
a  remedy  against  stockholders  of  foreign  corpora- 
tions, was  perhaps  limited  to  the  recovery  of  un- 
paid stock  subscriptions,  although  tbe  language  is 
not  entirely  free  from  uncertainty  on  this  point. 
By  its  terms  the  remedy  was  **to  compel  tbe  pay- 
ment of  any  sum  or  sums  of  money  not  paid  in  or 
remaining  due  upon  each  share  of  the  capital 
stock,^*  although  a  later  clause  said  tbe  plaintiff 
might  recover  any  sums  which  such  defendant 
''could  be  liable  to  pay  in  any  event  in  the  state  or 
government  where  such  corporation  is  located.** 
Construing  the  clauses  together,  it  seems  to  be 
limited  to  the  recovery  of  stock  subscriptions.  But 
this  statute  was  repealed  by  N.  Y.  Act  of  1877,  chap. 
417,  §1,^19. 

An  action  against  a  single  stockholder  of  a  for— 
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tiff  in  error  seems  to  be  that  the  general  flndiDg 
in  this  case,  like  a  general  verdict,  includes 
questions  of  both  law  and  fact,  and  that,  by  ex- 
cepting to  the  general  finding,  be  excepts  to 
such  conclusions  of  law  as  the  general  finding 
implies.  But  §  649,  Rev.  Stat.,  provides  that 
the  finding  of  the  courl,  whether  general  or 
special,  shall  have  the  same  effect  as  the  ver- 
dict of  a  jury.  A  general  verdict  of  a  jury 
concludes  mixed  questions  of  law  and  fact, 
except  so  far  as  they  may  be  saved  by  some 
exception  which  the  party  has  taken  to  the 
ruling  of  the  court  upon  a  question  of 
law.  .  .  .  But  the  plaintiff  in  error  has 
taken  no  such  exception.  By  excepting  to  the 
general  finding  of  the  court  it  is  in  the  same 
position  as  if  it  had  submitted  its  case  to  the 
jury,  and.  without  any  exceptions  taken  during 
I  he  course  of  the  trial,  had  upon  the  return  of 
the  general  verdict  for  the  plaintiff,  embodied 
in  a  bill  of  exceptions  all  the  evidence,  and 
then  excepted  to  the  verdict  because  the  evi- 
dence did  not  support  it." 

We  have  on  several  occasions  followed  these 
rulings  of  the  supreme  court,  and  declared  the 
like  doctrine.  Jeaks  v.  Stapp,  9  U.  S.  App.  84, 
8  C.  C.  A.  344,  52  Fed.  Rep.  641;  Farioell  v. 
Stvrges,  9  U.  S.  App.  405,  6  C.  C.  A.  118,  56 
Fed.  Rep.  782;  Skinmr  v.  Franklin  Co.  9  U. 
S.  App.  676,  0  C.  0.  A.  118,  56  Fed.  Rep.  783. 

The  situation  of  the  plaintiff  in  error  in  the 
case  now  before  the  court  is  accurately  de- 
scribed by  the  above  language  of  the  supreme 
court.  He  has  embodied  the  evidence  to  sup- 
port the  allegations  of  his  pleas  in  a  bill  of 
exceptions,  and  excepts  to  the  finding  of  the 
court  because  the  evidence  does  not  support 
such  finding.  The  court,  by  the  general  find- 
ing, for  instance,  has  found  that  the  plaintiff 
in  error  (defendant  below)  was  the  owner  of 
stock  in  the  United  States  Building  Company, 
as  is  alleged  in  the  declaration,  and  that  the 
plaintiff  bank  was  not  the  owner  of  stock  in 
that  company.  This  the  plaintiff  in  error 
seeks  to  dispute,  but  the  question  is  foreclosed 
by  the  finding.  The  plaintiff  is  in  almost,  if 
not  quite,  as  bad  a  situation  in  regard  to  the 
conclusion  of  law  implied  in  the  finding  to  the 
effect  that  upon  the  facts  alleged  in  the  decla- 
ration, and  found  by  the  court,  there  was  a 


personal  liability  at  law  on  the  part  of  the  de- 
fendant to  the  plaintiff  on  account  of  his  own- 
ership of  stock  in  the  insolvent  corporation, 
which  might  be  enforced  by  action  in  the 
United  States  circuit  court  sitting  in  Illinois, 
there  being  no  exception  or  assignment  of  error 
upon  which  the  question  properly  arises.  But, 
as  this  question,  by  common  consent,  has  been 
argued  by  counsel!  and  submitted  to  the  judg>^ 
mem  of  this  court,  the  court  having  jurisdic- 
tion of  the  case,  we  shall  not  decline  to  con> 
sider  it.  It  is  not  a  difficult  question  under  the 
authorities. 

The  Constitution  of  Kansas  provides  that 
*'dues  from  corporations  shall  be  secured  by 
individual  liability  of  the  stockholders  to  an 
aditional  amount  equal  to  the  stock  owned  bv 
each  stockholder,  and  such  other  means  as  shall 
be  provided  by  law;  but  such  individual  lia- 
bilities shall  not  apply  to  railway  corporations 
nor  corporations  for  religious  or  charitable 
purposes."  Pursuant  to  this  constitutional 
provision,  the  legislature,  by  ^  82  of  chapter 
23  of  the  General  Statutes  of  the  state  of  Kan- 
sas of  1868  (Kan.  Gen.  Stat.  1889,  %  1192). 
provided  as  follows: 

"If  any  execution  shall  have  been  issued 
against  the  property  or  effects  of  a  corpora- 
tion, except  a  railway  or  religious  or  charitable 
corporation,  and  there  can  be  found  no  {;rop- 
ert^f  whereon  to  levy  such  execution,  then  exe- 
cution may  be  issued,  against  any  of  ihe  share- 
holders to  an  extent  equal  in  amount  to  the- 
amount  of  stock  by  him  or  her  owned  to- 
gether with  any  amount  unpaid  thereon:  but 
no  execution  shall  issue  against  any  stockholder 
except  upon  an  order  of  the  court  in  which  such 
action,  suit,  or  other  proceeding  shall  have 
been  brought  or  instituted,  made  upon  motion 
in  open  court,  after  reasonable  notice  in  writing 
to  the  person  or  persons  sought  to  be  charged, 
and  upon  such  motion  such  court  may  order 
execution  to  issue  accordingly;  or  the  plaintiff 
in  the  execution  may  proceed  by  action  to 
charge  the  stockholders  with  the  amount  of 
his  judgment." 

There  have  been  several  decisions  by  the  su- 
preme court  in  Kansas  giving  construction 
to  these  provisions,  which  are  binding  upou 
this  court.     It  is  contended  by  the  plaintiff  in 


eiRTi  corporation  who  has  not  paid  in  full  for  stock 
under  a  statute  of  another  state  requirlnir  him  to 
pay  such  share  of  the  t)alance  as  may  be  required 
to  satisfy  the  debts  of  the  company  cannot  be 
maintained  by  a  Judgment  creditor,  since  the 
remedy  asrainst  him  must  be  in  equity  brinirlnff  in 
other  stockholders,  when  they  are  in  a  like  predica- 
ment with  him.  Griffith  v.  Mansram,  73  N.  Y.  611. 
But  the  rifrht  of  a  Judgment  creditor  of  a  for- 
eign oorporatlon  after  the  return  of  an  execution 
UDsatisfied  to  sue  a  stockholder  indebted  to  the 
corporation  for  unpaid  subscription  to  stock  is  sus- 
tained, at  least  when  there  is  no  demurrer  for  de- 
fect of  parties,  in  Persoh  v.  Simmons,  3  N.  Y.  Supp. 
788,  under  N.  Y.  Code  Civ,  Proo.  §  1871,  which  in 
freneral  terms  authorizes  an  action  by  a  Judgment 
creditor  to  compel  a  discovery  of  any  thing  in  ac- 
tion or  other  property  belonging  to  the  Judgment 
debtor,  or  any  money,  thing  in  action,  or  other 
property  due  to  him  after  the  return  of  an  execu- 
tion unsatisfied.  The  court  says:  '"Such  an  action 
Is  expressly  authorized  by  §  1871  of  the  Code,  and  Is 
sustained  by  the  decision  of  the  commission  of  ap- 
peals in  fiartlett  v.  Drew,  W  N.  Y.  688."  But  it 
84  L.  R.  A. 


should  be  said  that  the  ease  of  Bartlett  v.  Drew  was 
substantially  different,  since  it  was  based  on  the 
fact  that  the  defendant  had  received  the  proceeds 
of  property  of  the  corporation  which  had  been 
sold,  and  not  upon  his  liability  to  pay  any  unpaid 
balance  of  his  subscription  to  stock  as  in  the  pres- 
ent case. 

The  case  of  Persch  v.  Simmons,  suprn^  attempts 
to  distinguish  Griffith  v.  Manga m,  suprcu,  on  the 
ground  that  in  that  case  the  statute  of  New  Jersey 
required  each  stockholder  to  pay  for  the  satisfac- 
tion of  creditors  onl>'the  sum  necessary  to  com- 
plete the  amount  of  his  shares  as  fixed  by  the  char- 
ter, or  such  proportion  of  that  sum  as  shall  be  re- 
quired to  satisfy  the  debts;  but  it  does  not  show 
what  the  statute  may  be  which  governs  the  cor- 
poration in  the  later  case,  but  ic  states  that  the 
corporation  is  shown  by  the  return  of  the  execu- 
tion to  have  no  property  within  the  state  that  can 
be  levied  upon  and  that  consequently  the  plaintiff 
is  without  remedy  unless  he  can  maintain  the  ac- 
tion against  the  stockholder. 

A  bill  in  equity  by  a  creditor  of  a  corporation  to 
reach  unpaid  stock  sultMcriptions   was  denied  In* 
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error  that  they  create  do  liability  whatever, 
but  that  the  statute  merely  provides  a  remedy 
which  canoot  be  enforced  outside  of  that  state, 
or  if  there  be  any  liability,  it  can  ODiy  be  en- 
forced in  equity.  This  contention  cannot  be 
maintained  if  regard  is  to  be  paid  either  to  the  de- 
cisions of  the  supreme  court  of  Kansas  or  to  the 
ruling  of  the  United  States  Supreme  Court  un- 
der similar  enactments  of  other  states.  The  ef- 
fect of  the  decisions  in  Kansas  is  that  the  statute 
creates  and  enforces  a  personal  liability  upon 
every  stockholder  to  an  amount  equal  to  the 
amount  of  stock  owned  by  him,  that  such  lia- 
bility is  several  and  not  joint,  that  it  exists  in 
favor  of  each  creditor  of  the  corporation  sever- 
ally against  each  shareholder,  and  that  the  obli- 
gation is  by  contract  in  the  nature  of  a  guar- 
anty, and  may  be  enforced  by  action  in  any 
tribunal  where  proper  service  can  be  had. 
The  matter  came  before  the  court  in  Hen  tig  v. 
James,  22  Kan.  826.  In  that  case  the  court 
says:  "Under  this  statute  the  judgment  cred- 
itor-of  the  corporation  has  two  modes  of  pro- 
•cedure  against  a  stockholder  upon  the  return 
of  his  execution  against  the  corporation  nulla 
bona.  He  may  obtain  by  motion,  after  reason- 
able notice,  the  issuance  of  an  execution  from 
the  court  in  which  the  action  is  brought 
against  the  stockholder;  or  he  may  proceed  by 
action  to  charge  the  stockholders  with  the 
amount  of  his  judgment.  The  former  is  a 
summary  proceeding;  the  latter  is  a  more  for- 
mal one."  The  court,  on  page  329,  uses  the  fol- 
lowing language:  *' The  concluding  provision 
•of  said  §  82  plainly  prescribes  that  if  the  cred- 
itor wishes  to  make  the  stockholder  a  judg- 
ment debtor  with  all  that  term  implies,  tie 
may  proceed  by  action,  and  charge  the  stock- 
holder with  the  amount  of  his  judgment 
against  the  corporation." 

Afterwards,  in  Howell  v.  Manglendarf,  88 
Kan.  194,  after  quoting  the  above  statutory 
provision,  the  court  says:  *' It  will  be  observed 
that  two  remedies  for  enforcing  the  individual 
liability  of  stockholders  are  prescribed  in  the 
statute'  above  quoted.  In  the  one  case  the 
judgment  creditor  of  an  insolvent  corporation 
•maylproceed  by  a  summary  action  on  a  mo- 
lion  in  the  court  where  the  judgment  was  ren- 
dered against  the  corporation;  in  the  other  by 


an  ordinary  action,  to  be  instituted  wherever 
personal  jurisdiction  of  the  stockholders  can 
be  acquired.  Before  the  summary  proceeding 
by  motion  can  be  maintained,  notice  to  the 
stockholder  must  be  given,  in  order  that  he 
may  appear,  and  make  such  defense  as  can 
be  made,  and  as  is  necessary  to  protect  his 
interest.  .  .  .  His  liability  to  the  creditors 
of  the  corporation  is  in  the  natuj-e  of  a  guar- 
anty; the  action  or  proceeding  to  enforce  the 
same  does  not  accrue  until  the  execution  upon 
the  judgment  against  the  principal  is  returned 
unsatisfied.  '  We  think  that  the  proceeding 
against  the  stockholder,  whatever  remedy  may 
hi  employed,  is  an  independent  one." 

And  in  Abbef/Y.  W.  B.  Grimes  Dry  Goods  Co. 
44  Kan.  415. the  court  holds  that '  'the  liability  of 
stockholders  to  the  creditors  of  a  corporation  is 
several  and  not  joint,  and  each  must  be  sued 
separately,"  and  that  judgment  against  several 
shareholders  in  one  "^proceeding  must  be  re- 
versed. In  this  case  the  court  further  says: 
''The  nature  of  this  liability  is  peculiar.  It 
seems  to  have  been  created  for  the  exclusive 
benefit  of  corporate  creditors.  The  liability 
rests  upon  the  stockholders  of  a  corporation  to 
respond  to  the  creditors  for  an  amount  equal 
to  the  stock  held  by  each,  and  it  has  been  held 
that  the  action  to  enforce  this  liability  can 
only  be  maintained  by  the  creditors  themselves 
in  their  own  right  and  for  their  own  benefit 
Cook,  Stock  &  Stockholders,  t  216." 

And  in  Howell  v.  Manglesdorf,  above  quoted, 
which  was  a  proceeding  for  a  summary  rem- 
edy under  the  statute  without  action  brought, 
the  court  says,  on  page  199,  88  Kan.  :  "This 
ruling  does  not  deprive  a  cre«1itor  of  an  in- 
solvent corporation  of  a  remedy  against  the 
stockholder  residing  in  another  state  and 
upon  whom  service  cannot  be  obtained 
here.  While  the  liability  is  statutory,  t 
is  one  which  arises  upon  the  contract  of 
subscription  to  the  capital  stock  of  the  corpo- 
ration, and  an  action  to  enforce  the  same  is 
transitory,  and  may  be  brought  in  any  court 
of  general  Jurisdiction  in  the  state  where 
personal  service  can  be  made  upon  the  stock- 
holder. Flash  V.  Conn,  109  U.  S.  371,  27  L. 
ed.  966;  Denniek  v.  Central  R.  Co,  108  U.  S. 
11,  26  L.  ed.  489;  McDonough  v.    P/telps,  13 


Bank  of  Virginia  v.  Adams,  1  Pars.  Sel.  Eq.  Cas.  584. 
alttaougrh  plaintiff  allefred  that  he  could  not  ^et 
Judtrment  at  law  in  the  state  of  incorporatioD  be- 
cause there  was  no  person  there  on  whom  service 
could  be  made.  The  court  said  that  if  the  court  of 
Virginia  in  which  the  corporation  existed  should 
appoint  a  receiver  to  coliect  assets  he  could  un- 
doubted!}' sue  all  the  defaulting  stockholders  in 
Pennsylvania  and  recover  the  unpaid  instalments 
the  same  as  the  company  could  have  done. 

But  a  creditor  of  an  insolvent  foreign  corpora- 
tion is  allowed  in  Minnesota  to  maintain  against 
the  stockholders  of  whom  the  court  has  Jurisdic- 
tion an  action  in  the  nature  of  a  creditor's  bill  to 
obtain  payment  of  his  claim  against  such  corpora- 
tion from  the  unpaid  balances  of  subscriptions  to 
its  capital  stock.  The  remedy  provided  by  M  2000- 
26KXi,Gen.  Star.  1894.in  case  of  domesticcorporations, 
is  held  inapplicable  to  the  foreign  corporations. 
Rule  V.  Omega  Stove  &  G.  Co.  (Minn.)  ($7  N.  W.  60. 

Judgment  against  the  corporation  and  a  return 
of  execution  unsatisfied  within  the  state  must  be 
had  before  a  creditor's  bill  can  he  maintained 
against  stockholders  to  reach  their  unpaid  stock 
34  L.  R.  A. 


subscriptions,  unless  It  is  shown  that  it  was  impos- 
sible to  comply  with  this  condition.    Ibid. 

Allegations  that  a  foreign  corporation  has  ceased 
to  do  business  and  has  disposed  of  all  its  assets  and 
has  no  property,  and  that  the  plaintiff  has  obtained 
a  Judgment  against  it  in  the  state  of  incorporation 
and  bad  an  execution  against  it  returned  unaatis- 
fled,  are  sufficient  to  show  that  it  is  praotloaJly  im- 
possible to  obtain  a  personal  Judgment  against  the 
corporation  within  the  state.    Tbid, 

A  provision  in  the  charter  of  a  corporation 
granted  by  a  foreign  government  to  the  effect  that 
a  stockholder  shall  not  be  liable  personally  until  a 
valid  Judgment  has  been  obtained  against  the  cor- 
poration and  an  execution  thereon  returned  unsat- 
isfied is  held  to  create  a  condition  precedent  to  a 
suit  in  Massachusetts  against  a  stockholder  of  such 
foreign  company  to  reach  unpaid  subscriptiotis 
to  stock  even  when  by  dissolution  of  the  coi  pora- 
tion  it  was  impossible  to  obtain  a  Judgment  against 
it.  E.  Remington  &  Sons  v.  Samana  Bay  Cio.  140 
Mass.4M. 

Also,  in  Turner  Bros.  v.  Alabama  Min.  A  Mfg.  On. 
supra^  a  domestic  Judgment  and  unsatisfied  execu- 
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How.  Pr.  872;  Seymour  v.  Sturgesa,  26  N.  Y. 
184." 

As  this  is  a  question  of  the  proper  construc- 
tion to  he  given  to  a  constitutional  and  statu- 
tory provision  of  a  state,  the  decisions  of  the 
highest  court  of  that  state  are  binding  upon 
this  court.  Fairfield  v.  QcUlatin  County,  100 
U.  S.  47,25  L.  ed.  644.  But,  if  still  higher 
authority  were  necessary,  it  will  not  be  found 
wanting.  A  similar  statute  of  the  state  of 
New  York  was  before  the  United  States  Su- 
preme Court  in  Fltuh  v.  Conn,  109  U.  S.  871, 
27  L.  ed.  966,  in  a  suit  brought  against  a  stock- 
holder of  a  New  York  corporation  in  the 
United  States  circuit  court  for  the  northern 
district  of  Florida,  where  the  supreme  court 
held  that  "the  liability  created  by  a  provision 
in  a  general  act  of  the  state  of  New  York  for 
the  formation  of  corporations,  that  all  the 
stockholders  of  every  company  incorporated 
under  it  shall  be  severally  individually  liable 
to  creditors  of  the  company  until  the  whole 
amount  of  the  capital  stock  shall  be  paid  in 
and  certified,  Is  a  contract  and  not  a  pMenalty; 
aod  can  be  enforced  by  an  action  sounding  . 
contract  against  a  stockholder  found  in  an- 
•other  Slate." 


It  was  declared  also  that,  the  courts  of  New 
York  having  held  that  a  liability  of  a  stock- 
bolder  to  creditors  arising  under  one  of  its  gen- 
eral statutes  for  forming  corporations  was  a  con- 
tract, when  the  attempt  was  made  to  enforce 
it  in  New  York,  the  supreme  court  would  fol- 
low that  interpretation  Id  a  suit  to  enforce 
such  a  liability  in  another  stale,  and  that  the 
liability  may  be  enforced  by  an  action  at  law, 
without  resort  to  a  court  of  equity.  This 
case  is  an  authority  upon  the  case  at  bar,  and 
answers  all  the  contentions  made  upon  the 
question  of  liability  except  such  as  are  founded 
upon  the  evidence,  which  this  court  cannot  re- 
view. A  case  similar  to  the  one  at  bar  arose, 
and  was  heard  on  dem^irrer  by  the  United 
States  circuit  court  for  the  southern  district  of 
California,  in  1898,  under  the  same  provisions 
of  the  Kansas  statute  and  Constitution,  and 
the  same  ruling  was  made,  the  court  follow- 
ing the  decisions  of  the  supreme  court  of  Kan- 
sas. Bank  of  North  America  v.  Rindge,  67 
Fed.  Rep.  279. 

Tfi^  judgment  of  the  Circuit  Court  is  af- 
rmed. 


CALIFORNIA  SUPREME  COURT  (In  Banc). 


Edward  W.  RUSSELL 

PACIFIC    RAILWAY  COMPANY  et  al, 
RespU. 


S.  B.  COBB  et  al..  Interveners,  Appts. 

(113  Cal.  258.) 

7he  courts  of  another  state  cannot  en- 
force the  stockholders*  liability  for  un- 
paid BubscripUons  provided  by  tlie  Illinois  act  of 
1871-f^,  p.  299,  98.  as  that  Is  not  a  ereneral-contract 
liability  but  is  to  be  enforced  by  the  remedy 
•corresponding  to  garnishment  provided  in  that 
section. 


(June  a,  1896.) 

APPEAL  by  interveners  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  and  from  an  order  refusing  a  new  trial 
in  a  proceeding  instituted  to  enforce  the  iudi- 
yiduat  liability  of  stockholders  for  debts  of 
the  defendant  corporation.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  Walker,  W.  P.  Gardiner, 
and  Allen,  Cowrey,  &  Miller  for  Russell. 

Messrs.  S.  C.  Hobbell  and  T.  Z.  Blake- 
man  for  interveners. 

Messrs.  Chapman  Sb  Hendriek,  J.  D» 
Bicknell,  and  Bleknell  Sb  Trask  for  re- 
spondents. 


tlon  thereon  exhausting  the  remedy  at  law  Is  de- 
blared  to  be  a  prerequisite  to  a  creditor*s  bill  to 
reach  indebtedness  ou  a  subscription  for  stock. to  a 
foreiim  corporation. 

Judtpment  and  unsatisfied  execution  in  another 
state  in  an  action  against  a  corporation  is  held  in- 
sufficient Id  Rocky  Mountain  Nat.  Bank  v.  Bliss,  89 
N.  Y.  338,  to  comply  with  the  condition  precedent 
under  the  New  York  act  of  1848  before  bringing  ac- 
tion against  the  stockholder,  but  this  was  the  case 
of  a  domestic  corporation. 

In  Sturges  v.  Vanderbllt.  73  N.  Y.  884,  it  was  held 
that  a  creditor  of  a  New  Jersey  corporation  who 
sought  to  reach  money  that  the  stockholders  had 
received  must  first  exhaust  his  remedies  against 
the  property  of  the  corporation. 

c.  For  statutory  liabUity  after  stock  is  fvUu  paid 
fitr, 

1.  In  QeneraL 

The  general  doctrine  as  stated  in  Russkll  v.  Pa- 
cinc  R.  Co.  is  said  to  be  well  established  to  the 
following  effect:  *' Where  a  statute  creates  a  right 
-and  prescribes  a  remedy  for  its  enforcement,  that 
4J4  L.  R.  A. 


remedy  is  exclusive.  Where  a  liability  is  created 
which  is  not  penal,  and  no  remedy  is  prescribed, 
the  liability  may  be  enforced  wherever  the  person 
Is  found.  The  procedure  will,  however,  be  entirely 
governed  by  the  law  of  the  forum.  If  the  law 
creating  the  liability  provides  for  a  particular 
mode  of  enforcing  it,  the  mode  limits  the  liability.'' 
These  particular  statements  are  more  fully  consid- 
ered under  the  other  subdivisions. 

But  the  only  practical  mode  of  dealing  with  a  cor- 
poration and  its  members  when  seeking  to  charge 
the  latter  upon  their  statute  liability  Is  said,  in  Br- 
ickson  V.  Nesmlth,  4  Allen,  238,  to  be  to  proceed  in 
the  manner  prescribed  by  tbe  statute  creating  such 
liability  and  in  the  local  Jurisdiction  where  the  cor- 
poration  was  established  and  carried  on  its  business 
and  by  whose  local  statutes  alone  the  liability  ex- 
ists. 

These  two  cases  Indicate  the  existing  conflict  in 
the  decisions  as  to  remediesagainst  stockholders  of 
foreign  corporations  which  is  more  fully  devel- 
oped in  succeeding  paragraphs. 

The  opinion  of  the  court  in  Marshall  v.  Sher- 
man says:   'The  courts  of  Massachusetts  have  uni- 
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Templet  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brings  this  action  as  a  judg- 
ment creditor  of  the  Pacific  Railway  Company, 
in  his  own  behalf  and  for  other  creditors  of 
the  corporate  defendant  and  of  the  Los  An- 
geles Cable- Rail  way  Company,  for  the  ap- 
pointment of  a  receiver,  lor  the  sale  of  its 
property,  and  that  the  sum  due  from  stock- 
holders of  the  Pacific  Railway  Company  on 
their  stock,  so  far  as  necessary,  may  be  called 
in.  Numerous  stockholders  resident  in  Cali- 
fornia are  made  defendants.  A  complaint  in 
intervention  was  filed  in  behalf  of  numerous 
persons  who  claim  to  be  creditors  of  the  Pa- 
cific Railway  Company  in  various  amounts. 
These  creditors  have  no  joint  or  common  in- 
terests whatever,  but  claim  the  right  to  thus 
join  under  the  provisions  of  a  statute  of  the 
state  of  Illinois,  which  was  proved  at  the  trial. 
February  10,  1891,  Charles  H.  Morse  in  the 
superior  court  of  Cook  county,  Illinois,  re- 
covered a  judgment  against  the  Pacific  Rail- 
way Company  for  a  sum  of  money,  and  caused 
an  execution  to  be  issued  on  said  judgment, 
which  was  afterwards  returned  nulla  bona. 
Afterwards,  upon  the  averment  of  the  insolv- 
ency of  the  corporation,  said  Morse  caused  a 
receiver  to  be  appointed  for  said  corporation, 
by  the  said  Illinois  court.  On  the  20th  day  of 
January,  1891,  plaintiff  recovered  a  judgment 
in  the  superior  court  of  Los  Angeles  county 
against  the  Pacific  Railway  Company  for  the 
sum  of  $1,058.  48,  and  thereafter  commenced 
this  action,  and  has  procured  a  receiver  to  be 
appointed  to  impound  the  assets  of  the  Pacific 
Railway  Company.  It  is  averred,  and  prac- 
tically found,  that  the  corporation  is  utterly 
insolvent.  Judgment  was  entered  for  the  de- 
fendants, and  the  interveners,  having  made  a 
fruitless  application  for  a  new  trial,  now  ap- 
peal both  from  the  order  refusing  a  new  trial 
and  from  the  judgment. 

One  reason  urged  by  the  respondents  why 
the  appeal  should  not  be  sustained  is  that,  as 
they  contend,  an  action  of  this  character  can- 
not be  maintained  in  this  state;  that  is^to  say, 
it  is  a  special  remedy  given  bv  the  statute  of 
Illinois,  and  can  be  enforced  nowhere  else. 
The  law  of  the  state  of  Illinois,  as  found  by 
the  couri,  is  as  follows:   By  the  8th  section  of 


the  act  under  which  the  Pacific  Railway  was 
incorporated  it  was  provided  that  "each  stock- 
holder shall  be  liable  for  the  debts  of  the  cor- 
poration to  the  extent  of  the  amount  that  may 
be  unpaid  upon  the  stock  held  by  him,  to  be 
collected  in  the  manner  herein  provided.  No 
assignor  of  stocks  shall  be  released  from  any 
such  indebtedness  by  reason  of  any  assignment 
of  his  stock,  but  shall  remain  liable  therefor 
jointly  with  the  assignee  until  the  said  stock 
be  fully  paid .  Whenever  any  action  is  brought 
to  recover  against  the  corporation,  it  shall  be 
competent  to  proceed  against  any  one  or  more 
stockholders  at  the  same  time  to  the  extent  of 
the  balance  unpaid  by  such  stockholders  upon 
the  stock  owned  by  them  respectively,  whether 
called  in  or  not,  as  in  cases  of  garnishment. 
Every  assignee  or  transferee  of  slock  shall  be- 
liable  to  the  company  for  the  amount  unpaid 
thereon  to  the  extent  and  in  the  same  manner 
as  if  he  had  been  the  original  subscriber." 
Laws  1871-72,  p.  299.  By  §  25  of  the  same 
statute  it  is  further  provided  that  under  cer- 
tain circumstances  a  creditor  who  has  obtained 
a  judgment  against  the  corporation,  and  whose 
execution  has  been  returned  nulla  bona,  may- 
bring  suits  by  joining  the  corporation  against 
the  persons  who  were  stockholders  at  the  time 
or  in  any  way  liable  for  the  debts  of  the  cor- 
poration, to  compel  each  stockholder  to  pay 
his  pro  rata  share  of  such  debts,  or  liabiliiies- 
to  the  extent  of  the  unpaid  portion  of  the  stock 
after  exhausting  the  assets  of  the  corporation. 
Further,  it  authorized  courts  of  equity,  on 
good  cause  shown,  to  dissolve  the  corporation  ^ 
and  close  up  the  corporate  business,  and  to 
appoint  a  receiver,  who  shall  in  all  cases  be  a 
resident  of  the  state  of  Illinois.  Counsel  for 
appellants  admit  that  the  proceedings  provided 
for  in  the  25th  section  can  be  taken  only  in 
the  state  of  Illinois.  It  is  a  special  remedv» 
providing  for  contribution  among  the  stock- 
holders, and  a  possible  dissolution  of  the  cor- 
poration and  a  winding  up  of  its  business. 
They  contend,  however,  that  the  8th  section 
merely  creates  a  liability,  which  is  in  the  na- 
ture of  a  contract  liability,  and  which*  is  en- 
forceable wherever  the  stockholder  can  be 
found.  The  general  rule  upon  this  subject  is 
very  well  established.  Where  a  statute  cre- 
ates a  right  and  prescribes  a  remedy  for  its  en- 


f ormiy  refused  to  entertain  actions  of  this  charac- 
ter, either  upon  the  ground  that  to  enforce  the  for- 
eigrn  law  wouid  be  injurious  to  its  owd  citizens,  or 
that  complete  Justice  could  not  be  administered  in 
its  courts  under  its  special  and  peculiar  provisions;" 
oitinir  Erickson  v.  Nesmitb,  mpra;  New  Haven 
Horse  Nail  Co.  v.  Linden  Spring  Co.  142  Mass.  349; 
Poet  V.  Toledo,  C.  &  Sr.  L.  R.  Co.  144  Mass.  341, 50  Am. 
Bep.  86;  and  Banlc  of  North  America  v.  Rindge.  154 
Mass.  208, 18  L.  K.  A.  56.  Respecting  these  cases  it 
says:  '^The  arguments  of  the  court  in  these  cases 
upon  which  the  conclusion  was  based  deserve  the 
highest  respect." 

But  the  New  York  case  is  clearly  distinguishable 
from  some  at  least  of  these  Massachusetts  cases 
which  are  characterized  by  Judge  Thompson  in 
his  Commentaries  on  Law  of  Corporations,  vol.  8, 
§  3087.  as  based  upon  ''a  seemingly  narrow  and 
tribal  Judicial  policy."  Of  the  Massachusetts  doc- 
trine Judge  Thompson  further  remarks  in  9  8060: 
"This  doctrine  which  screens  her  citizens  from  the 
liability  imposed  upon  the  coad venturers  in  such 
corporations  who  happen  to  be  residents  of  other 
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states  is  grossly  unjust,  and  it  is  none  the  less  un- 
just because  it  is  declared  In  a  series  of  decisioiis  of 
a  court  of  great  learning  and  reputation  and  at- 
tempted to  be  bolstered  up  by  legal  theories  and 
reasons."  He  adds  that  ''uader  it,  all  that  a  stock- 
holder of  a  falling  foreign  corporation  will  have  to 
do  to  escape  his  liability  will  be  to  move  with  his 
property  Into  Massachusetts;  and  Mamachusetts 
will  thus  become  the  White  Friars  of  dishonest 
stockholders." 

But  the  latest  Massachusetts  decision  on  the  sub- 
ject sustains  the  right  of  action  to  enforce  the  lia- 
bility of  Kansas  stockholders  on  demurrer  to  ft 
declaration  which  averred,  in  substance,  that  the 
Kansas  statute  as  interpreted  by  the  supreme  court 
of  that  state  made  the  stockholder's  liability  con- 
tractual arising  upon  his  subscription,  and  that  he 
thereby  guaranteed  payment  to  the  creditors  of  an 
amount  equal  to  the  par  value  of  his  stock,  whicti 
should  be  payable  to  the  Judgment  creditors  of  the 
corporation  who  first  pursued  their  remedy  under 
the  statute,  and  that  an  action  to  enforce  said  lia- 
bility is  transitory  and  may  bej  brought  in  anr 
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forcement,  that  remedy  is  exclusive.  Where 
a  liability  is  created  which  is  not  penal,  and  no 
remedy  is  prescribed,  the  liability  may  be  en- 
forced wherever  the  person  is  found.  The 
procedure  will,  however,  be  entirely  governed 
by  the  law  of  the  forum.  If  the  law  creating 
the  liability  provides  for  a  particular  mode  oi 
enforcing  it,  the  mode  limits  the  liability.  If 
it  be  a  contract,  the  parties  here  contracted 
with  the  understanding  that  they  can  be  held 
liable  in  no  other  way.  Fourth  Nat,  Bank  v. 
Franeklyn,  120  U.  8.  747,  80  L.  ed.  825.  And 
such  a  liabilitv  cannot  be  enforced  in  another 
state.  Young  v.  FarweU,  139  111.  328;  Bank 
of'  North  America  v.  Rindge,  154  Mass.  203,  13 
L.  R.  A.  56;  Fowler  v.  Lanuon,  146  111.  472; 
Jfssup  V.  Carnegie,  80  N.  Y.  441,  86  Am.  Rep. 
643:  EHckaon  v.  Nesmith,  4  Allen,  233.  By 
the  8th  section  of  the  Illinois  statute,  above 
quoted,  a  special  remedy  is  provided,  and,  not 
only  so,  hut  plainly  it  was  intended  that  it 
should  be  the  only  remedy.  By  the  first  clause, 
apparently,  an  absolute  liability  is  imposed 
upon  the  stockholder  for  the  debts  of  the  cor- 
iX)ration  to  the  extent  of  the  amount  unpaid 
upon  his  stock.  If  this  were  all,  the  liability 
would  be.primary,  and  could  be  enforced  with- 
out %uing  the  corporation,  and  without  refer- 
vence  to  its  solency.  In  fact  nowhere  in  this 
section  is  it  made  of  any  consequence  whether 
•the  corporation  is  solvent  or  insolvent,  or 
whether  or  not  it  has  assets  which  could  be 
reached  by  ordinary  writ.  The  next  clause, 
however,  expressly  limits  the  collection  of  the 
debt  to  the  mode  prescribed,  which  is  by  gar- 
nishment. And  this  may  be  done  whether  the 
amount  unpaid  has  been  called  in  or  not. 
Whether  this  can  be  done  after  the  assets  have 
been  impounded  by  the  appointment  of  a  re- 
ceiver for  the  purpose  of  liquidation  will  de- 
pend upon  the  laws  of  Illinois.  It  is  said  that 
It  has  been  there  held  that  it  can  be  done  by 
what  is  called  ''equitable  garnishment.*'  It 
would  not  be  so  here.  The  unpaid  subscrip- 
tion would,  with  other  assets,  pass  to  the  re- 
>ceiver,  to  be  collected  and  disbursed  under  the 
direction  of  the  court  The  Illinois  remedy 
<cannot  be  imported  here. 

I  think  the  question  has  been  passed  upon 
l)y  the  courts  of  Illinois  in  Pease  v.  Underwriter^^ 
Union,  1  III.  App.  287,  which  was  a  proceed- 


ing under  the  8th  section.  The  court  said : 
**It  will  be  seen  that  by  the  terms  of  this  stat- 
ute a  new  remedy  is  provided  for  the  creditors 
of  corporations  by  providing  that  'whenever 
any  action  is  brought  to  recover  any  indebted- 
ness against  the  corporation,  it  shalf  be  compe- 
tent to  proceed  against  any  one  or  more  stock- 
holders at  the  same  time,  .  .  .  as  in  case 
of  garnishment.'  There  has  been  some  dis- 
cussion between  counsel  in  the  case  as  to  the 
proper  form  of  procedure  bv  the  usee,  Miller, 
to  avail  himself  of  the  benefit  of  this  new  rem- 
edy. There  has  been  no  judicial  construction 
of  this  statute  that  we  are  aware  of,  and  we  are 
left  to  determine  just  what  the  mode  of  pro- 
ceeding contemplated  by  the  legislature  was. 
We  think  the  language  employed  in  the  stat- 
ute is  unambiguous,  and,  fairly  interpreted, 
means  that  a  creditor  of  a  corporation  may 
bring  suit  in  any  of  the  usual  forms  of  action 
for  any  indebtedness  due  to  him  from  such 
corporation,  and,  upon  suing  out  summons, 
may,  by  virtue  of  this  statute,  sue  out  at  the 
same  time  a  garnishee  summons,  directed  to 
any  of  the  stockholders  of  such  corporation 
whose  subscription  to  the  capital  stock  thereof 
is  wholly  or  in  part  unpaid;  and  by  the  service 
of  such  garnishee  summons  upon  such  stock- 
holder prevent  his  further  payment  of  such 
stock  to  the  corporation,  but  hold  the  same  in 
abeyance,  to  await  the  result  of  the  trial  of  the 
original  cause;  and  when  a  recovery  is  had  (if 
at  all)  the  garnishee  may  be  then  compelled  to 
respond  to  such  judgment  creditor  instead  of 
paying  his  said  indebtedness  to  the  corporation. 
This  is  briefiy  and  substantially  the  proceeding 
which  we  think  the  statute  authorizes  at  the  in- 
stance of  a  creditor  of  a  corporation."  This 
language  is  unambiguous,  and  shows  the  con- 
struction given  to  the  statute  by  the  courts  of 
Illinois.  Independently  of  this  ruling  we 
should  have  no  difficulty  in  reaching  the  con- 
clusion that  the  Illinois  statute  does  not  create 
a  liability  which  can  be  enforced  here.  The 
interveners,  therefore,  have  no  standing  as  liti- 
gants in  the  case,  and  the  order  and  Judgment 
are  affirmed. 

We  concur:  Ha.rri80ii,  J. ;  Oarontte.  J. ; 
Van  Fleet,  J.;  McFarland,  J.;  Hen- 
shaw,  J. 


court  of  general  Jurisdiction  iin  the  state  where 
personal  service  can  t)e  made  upon  the  stockhold- 
ers. The  Massachusetts  court  accordingly  holds 
that  it  bas  Jurisdiction  to  enforce  the  liability  like 
other  debts.  If  the  law  of  Kansas  is  accurately 
stated  in  the  declaration.  In  deciding  the  demur- 
rer the  court  could  only  look  nt  the  averments  of 
the  declaration,  and  could  not  take  Judicial  notice 
of  the  Kansas  statutes  or  of  their  interpretation  by 
the  o6urt8  of  that  state.  Hancock  Nat.  Bank  v. 
Ellis,  106  Maas.  414.  This  decision,  it  will  be  seen, 
places  the  Massaobusetta  court  squarely  in  favor 
■of  the  right  to  enforce  a  stockholder's  liability  un- 
der the  statutes  of  another  state  when  that  liability 
Is  to  be  regarded  as  contractual  and  enforceable  in 
a  transitory  action  without  being  limited  by  pro- 
visions for  a  special  remedy.  It  materially  limits 
the  general  language  of  Brickson  v.  Nesmith, 
eupra^  although  it  does  not  refer  to  that  case. 

The  fact  that  a  foreign  corporation  is  in  the 
hands  of  receivers  does  not  prevent  a  creditor 
from  maintaining  an  action  against  its  stock- 
holders if  the  statute  makes  the  latter  directly  lia- 
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ble  to  the  creditors.  Hancock  Nat.  Bank  v.  El  lis 
supra. 

Assuming  that  such  a  remedy  may  be  had  under 
the  statute  of  another  state,  it  must  appear,  in  or- 
der to  state  a  cause  of  action  against  a  stockholder 
under  it  in  favor  of  a  creditor  of  the  corporation, 
that  the  corporation  was^formed  subsequent  to  the 
adoption  of  the  statute,  or  that  the  stockholders 
were  at  the  time  of  its  passage  liable  under  some 
former  statute,  if  the  statute  on  which  the  action 
is  based  Is  limited  to  cases  of  this  kind.  Barnes  v. 
Wheaton,  80  Hun,  8. 

The  termination  of  the  existence  of  the  corpora- 
tion in  another  state  was  set  up  in  one  case  as  a  de- 
fense. Thus,  an  affidavit  of  defense  by  a  stock- 
holder of  a  Kansas  corporation,  which  avers  that 
before  the  indebtedness  of  the  corporation  for 
which  he  is  sued  it  had  ceased  to  be  a  corporation 
in  Kansas  or  under  its  laws,  was  held  insufficient  in 
Sykes  v.  Anderson,  14  Pa.  Co,  Ct.  328.  The  court 
does  not  decide  in  this  case  that  the  fact,  if  estab- 
lished, of  the  termination  of  the  corporate  exist- 
ence under  the  Kansas  charter  would  not  have  been 
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Temple*  J.,  delivered  the  opiDion  of  the 
court: 

The  plaintiff  brings  this  actioo  as  a  judg- 
ment creditor  of  the  Pacific  Railway  Company, 
in  bis  own  behalf  and  for  other  creditors  of 
the  corporate  defendant  and  of  the  Los  An- 
geles Cable- Rail  way  Company,   for  the  ap- 
pointment of  a  receiver,   lor  the  sale  of  its 
property,  and  that  the  sum  due  from  stock- 
holders of  the  Pacific  Railway  Company  on 
their  stock,  so  far  as  necessary,  may  be  called 
in.     Numerous  stockholders  resident  in  Cali- 
fornia are  made  defendants.     A  complaint 
intervention  was  filed  in  behalf  of  numr 
persons  who  claim  to  be  creditors  of  t^ 
ciflc  Railway  Company  in  various  r 
These  creditors  have  no  joint  or  cr 
terests  whatever,  but  claim  the  r'  >^''7k 

join  under  the  provisions  of  a  ^J^*ied^^ 

stale  of  Illinois,  which  was  pr  x^^^^^Sck- 
February  10,  1891,  Charle  .':^:';i^^^e 
superior  court  of  Cook  .-J'',  "^^^r^domX- 
covered  a  judgment  ap  ^  C'^^f'^  Tr.  been- 
w ay  Com pany  for  a  sr  .  \^Jril^  ■•  '^*^**  ****  * 
an  execution  to  be  '  y^^^i^'f'- ,  'ocedure, 
which  was  after v^  ^>^^"^^j^'fJ'  't^*®*^®' 
Afterwards,  upo'      y^'  r^lJ-^^J^" 

/  .       ^'fiLtion  must,  by  an 

i^'  "^^^^raine  the  relation 

J^  '^VJS^'  '     ,?i<^'tor8  and  stock- 

^<>»'*^f''   ! , ,  ire  share  of  the  cor- 
J/jf'''^^^^^j^"'jl  r  uToe  by  each  solvent 
,^>jr{5>l'lf  cnn  be  had  against  a 
:^^^^J^^'  .rnnotber  state. 

J^./t^"''     .1  C'ttfwrighU  JJ..  dissent) 


the  act  under  which  the  Pad^ 
incorporated  it  was  provid*' ' 
holder  shall  be  liable  to       f^^  appellant: 
poration  to  the  exter'  ^^iTg  y^^  provided  for 
be  unpaid  upon  t       ^^^  individual  liability  of 
collected  in  tb-       ^^^^  by  the  laws  of  Kansas, 
assignor  oi  j/edies  alone  can  be  pursued  to 

suchmd'  ^i^iii^y^ 

,  /Mifison,  146  III.  479:  Favrth  iSat. 
/rancklyn,  120  U.  S.  747,  30  L.  ed. 
fiom^on.    Liability  of    Stockholders, 
^.Vook,    Stock    &   Stockholders.  §  219; 
y  '''.■%'y.  Inman,  46  N.  Y.  119;  Christemen  v. 
'<■  ,,0  \Q%  N.  Y.  97,  60  Am.  Rep  429:  ^imkk 
;-/  Mingo  Jron    Works    Co.  25  W.    Va.  184; 

Bank  of  North 
L.  R.  A. 


of  his 
joir 


Iron    Works    Co. 
foung  V.  Farwell,  189  UK 


ency  of  the  co 
receiver  to  Iw 
by  the  said 


January, 

in  the  sv 

against ' 

sum  of 

this  a 

appr 

Rai 

tic 

ir 
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^^^"V  '"' 


^f'  (iiaroh  30, 1896.) 

defendant  from  a  judgment  of 

pP^^  Zme  Court,  Third  District,  af- 

/^^  ^.J&^ent  of  the  Circuit  Court  for 

^Ziiio?  rlaoty  in  favor  of  plaintiff  in  an  ac- 

&'^  ^i  to  enforce  the  liability  of  defend- 

tio^  '''^stockholder  in  a  Kansas  corporation 

^t  'Jf  had  Ijecome  insolvent.     Reversed. 

if^^    facts  are  stated  in  the  opinion. 


i- 


Jif' America  v.  Bindge,  154  Mass.  208,  13 
:^>/56. 

The  remedy  in  such  cases  as  this,  if  any 
there  be,  must  be  sought  in  equity,  and  not  at 
law  by  a  single  creditor  alone  for  his  own  bi^ne 
fit. 

LotD  V.  Buchanan,  94  111.  76;  Harper  v. 
Union  Mfg,  Co.  100  HI.  225;  Raunds  v.  3/r- 
Cormick,  114  111.  252;  Queenan  v.  Palmer,  117 
III.  626:  Richardson  v.  Akin,  87  III.  138; 
Eames  v.  Doris,  102  111.  350;  Robertson  v. 
Noeninger,  20  111.  App.  227. 

Messrs.  Kerrick,  Laca>0»  &  Spencer, 
for  appellee: 

The  supreme  court  of  Kansas  is  the  final 
and  only  arbiter  as  to  the  true  meaning  aud 
proper  interpretation  of  the  Constitution  and 
the  statutes  of  Kansas. 

Elmendorfy,  Taylor,  23  U.  8.  10  Wheat.  152, 
6  L.  td.  289;  Shelby  v.  Guy,  24  U.  8. 11  Wheat. 
867,  6  L.  ed.  496;  Christy  v.  Pridgeon,  71  U. 
8.  4  Wall.  196,  18  L.  ed.  322;  Sotit/i  Ottatra 
V.  Perkins,  94  U.  8.  267,  24  L.  ed.  157;  Chnjie 
V.  Curtis,  113  U.  8.  452.  28  L.  ed.  1038;  Je^ 
svp  V.  Carnegie,  80  N.  Y.  441,  36  Am.  Rep. 
643;  Hoyt  v.  Thompson,  3  Sandf.  421;  Union 
Nat.  Bank  v.  Bank  of  Kansas,  136  U.  8.  223, 
84  L.  ed.  341;  St.  Louis  Sav,  Asso.  v.  (TBritn, 
51  Hun,  45;  Lane  v.  Watson,  51  N.  J.  L.  188; 
Cook.  Stock  &  Stockholders,  243,  note  1;  Hoire 
V.  Welch,  14  Daly,  80. 


^^»U  t>"^  holds  that  the  affidavit  does  not  show 
^\^  or  by  what  means  It  ceased  to  be  a  Kansas  cor- 
jjfrfltion  or  from  what  source  or  sources  informa- 
^0  of  this  fact  was  obtained,  and  that  the  depo- 
^^pt  does  not  make  the  averment  of  his  own 
^owledge,  or  even  allegre  his  own  t>ellef  therein. 
Jin  action  in  case  to  enforce  liability  of  stock- 
{lolders  in  a  foreign  corporation  was  not  sustained 
in  Bond  v.  Appleton,  8  Mass.  472,  5  Am.  Deo.  Ill, 
but  this  was  on  the  firround  that  there  was  no  liabil- 
ity established. 

2.  Nature  o/  the  liabaUy. 

Many  of  the  cases  have  turned  on  the  question 
whether  the  statutory  liability  of  stockholders  in 
corporations  of  other  states  was  to  be  considered 
as  contractual  or  penal,  and  in  most  of  them  the 
liability  has  been  held  to  be  in  the  nature  of  a  con- 
tractual rather  than  of  a  penal  liability.  But  it 
will  be  seen  that  the  case  of  Marsh aix  v.  Shbr- 
MAN,  whild  holding-  that  the  liability  Is  contractual* 
retused  to  resrard  that  as  a  sufficient  reason  for  en- 
forcing it. 

In  a  suit  a^rainst  a  stockholder!  of  a  torei^n  cor- 
poration, it  is  said,  in  Lowry  v.  Toman,  46  N.  T.  119: 
''A  personal  liability  of  stockholders  for  the  debts 
'(f  a  corporation,  in  virtue  of  the  charter,  is  not  in 
L.  K  A. 


the  nature  of  a  penalty  or  forfeiture,  and  does  not 
exist  solely  as  a  liability  imposed  by  statute."' 

That  a  stockholder's  liability  for  his  proportion 
of  the  debts  of  the  corporation  is  contractual.  l9 
also  decided  in  Dennis  v.  Los  Angeles  County  Super. 
Ct.  91  Cal.  648,  where  the  question  arose  in  respect 
to  a  justice's  Jurisdiction. 

On  the  ground  that  the  liability  of  a  shareholder 
arose  out  of  his  contract,  it  was  held,  in  Manviile 
V.  Edgar,  8  Mo.  App.  824.  that  an  action  would  lie 
against  the -estate  of  a  deceased  stockholder  in  a 
foreign  corporation,  although  the  debt  accrued  aft- 
er his  death. 

The  double  liability  of  stockholders  under  the 
Kansas  statutes  is  held  to  be  contractual  and  not 
penal,  and  therefore  such  liability  can  be  enforced 
against  stockholders  in  other  states.  Barley  v. 
Tyler,  43  Mo.  App.  196. 

The  statutory  liability  of  a  stockholder  is  said  In 
Howell  V.  Manglesdorf,  88  Kan.  194.  to  arise  upon  a 
contract  of  subscription  to  the  stock,  and  an  action 
to  enforce  the  same  is  declared  to  be  transitory  so 
that  it  can  be  brought  in  any  court  of  general  Ju- 
risdiction in  the  state  where  personal  service  can  be 
made  upon  the  stockholder.  This  case,  howerer, 
was  not  a  case  of  an  action  against  stookholdem  in 
a  foreign  corporation,  but  the  akx>ve  dedaratioD 
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^^Wben  a  person  becomes  a  stockholder  in  a 
\poraiioD  organized  under  the  laws  of  a  for- 
\  stale  he  contracts  with  reference  to  the 
^^f  that  state*  and  his  liability  as  a  stock- 
Ms  to  be  determined  with  reference  to  the 
^  that  state 

V.  Conn,' 109  U.  8.  371,  27  L.  ed.  966; 

V.   Lynde,  106  U.   S.  519.  27  L.  ed. 

V  V.   MangUsdorf,  88  Kan.  194;  Ah- 

'?.  Grimes  Dry  Goods  Co,  44  Kan. 

Turner,  55  Mo.  418;  Aultman^s 

,  505;   SJwfer  v.    Moriarty,  46 

fieaeh,  12  N.  J.  Eq.  31;  Crease 

^  y)  Met.  525;  Seymour  v.  Sturgess, 

64;  Payson  v.   Withers,  5  Biss.  269; 

,e  Ins.  <&  T.  Co.Y,  Merchants  Ins.  dk  T. 

X  Humph.  38;  Laiorj/  v.  Inman,  46  N.  Y. 

j;     First    Nat.    Bank    v.    Gustin  Minerva 

^'onsol.  Min.  Co.  42  Minn.  827,  6  L.  R.  A.  676; 

Pettibone  v.  McGraw.  6  Mich.  441;  2  Morawetz, 

Priv.  Corp.  ^§  874.  902. 

In  the  absence  of  legislation  to  the  contrary 
the  proper  way  of  enforcing  such  liability  is 
by  an  action  at  law. 

C<mpWi  V.  Vulf>eT,  69  111.  602;  Fuller  v.  Led- 
den,  87  111.  810;  McCarthy  v.  iMvasdie,  89  111. 
270,  81  Am.  Rep.  83;  HtUl  v.  Burtis^  90  111. 
218;  Eames  v.  Doris,  102  111.  850;  Buchanan  v. 
Meisser,  105  111.  638;  Thompson  v.  Meisser^  108 
111.  869;  Tliehys  v.  Smiley,  110  111.  316;  Boot  v. 
Sinnock,  120  111.  850,  60  Am.  Rep.  558;  Scha- 
lucky  V.  Field,  124  III.  620;  A^  v.  W.  B. 
Grimes  Dry  Goods  Co.  44  Kan.  416. 

A  refusal  to  grant  a  remedy  in  a  case  of  this 
kind  would  not  be  a  refusal  t6  enforce  a  for- 
eign law,  but  simply  denial  of  justice. 
Morawetz,  Priv.  Corp.  g  875. 
Stockholders  with  respect  to  their  personal 
liability  under  such  a  provision  are  in  effect 
partners  and  are  liable  to  the  creditors  of  the 
corporMtion  to  an  amount  equal  to  the  amount 
of  stock  held  by  them  respectively. 

Fuller  V.  Ledden,  Thoivpson  v.  Meisser,  and 
Sehalueky  v.  Field,  svpra. 

The  Kansas  statute  is  no  more  than  declar- 
atory of  the  common  law. 

Cook.  Stock  &  Stockholders,  §  227;  Beach, 
Priv.   Corp.  §  141;    Morawetz,    Priv.    Corp. 


§  814;  Pom.  Eq.  Jur.  §  418;  Story,  Eo.  Jur. 
494;  Davies  v.  Humphreys,  6  Mees.  &  W.  167; 
Dering  v.  Earl  Winehelsea,  1  Cox,  Ch.  Cas. 
821;  Oraythorne  v.  Swinburne,  14  Ves.  Jr.  169; 
Craig  v.  Ankeney,  4  Gill,  225;  Byers  v.  Alcorn, 
6  111.  App.  44;  Sloo  v.  Fool,  15  111.  47. 

Such  an  action  as  this  was  a  properjcom- 
mon- law  remedy.  tnK^. \ 

Corwith  V.  Culver,  69  111.  502;  FvUer  v.  Ud- 
den,  87  111.  310;  McCarthy  v.  Latiosche,  89  111. 
270,  81  Am.  Rep.  88;  Hull  v.  Btirtis,  90111. 
218;  Eam£S  v.  Dards,  102  111.  860;  Buchanan 
V.  Meisser,  105  Hi.  688;  T/iompson  v.  Meisser,. 
108  111.  859;  T/tebvs  v.  Smiley,  110  111.  316; 
Booty.  Sinnock,  120  111.  850,  60  Am.  Rep.  558; 
Sehaluchy  v.  Field,  124  111.  620;  Morawetz. 
Priv.  Corp.  §  895;  Cook,  Stock  &  Stock 
holders,  §  221;  Flash  v.  Conn,  109  J.  S.  380, 
27  L.  ed.  970. 

Phillips^  J.,  delivered  the  opinion  of  the 
conrt: 

The  National  Bank  of  the  Republic  of  St. 
Louis,  Missouri,  appellee,  recovered  a  judg- 
ment agtiinst  Sidney  Tuttle,  appellant,  by  rea- 
son of  his  being  a  stockholder  in  the  Edwards 
Counter  Bank  of  Kansas,  which  became  insolv- 
ent owing  appellee. 

Section  2  of  article  12  of  the  Constitution  of 
the  state  of  Kansas  provides:  "Dues  from 
corporations  shall  be  secured  by  individual 
liability  of  the  stockholders  to  an  additional 
amount  equal  to  the  stock  owned  by  each 
stockholder,  and  such  other  means  as  shall  be 
provided  by  law;  but  said  individual  liability 
shall  not  apply  to  railroad  corporations,  nor 
corporations  for  religious  and  charitable  pur- 
poses." 

A  rifsht  of  action  against  a  stockholder  of  a 
corporation  ordinarily  exists  only  by  virtue  of 
some  statutory  enactment.  It  did  not  exist  at 
common  law.  It  is  of  importance  to  deter- 
mine, at  the  threshold  of  this  case,  whether 
this  provision  of  the  Constitution  of  the  state 
of  Kansas  is  self -executing.  When  it  was  de- 
clared by  that  instrument  that  "dues  from 
corporations  shall  be  secured  by  individual 
liability    of    stockholders   to   an    additional 


was  made  in  explafning'  a  deoision  denyloR  Jurls- 
dictioD  of  the  state  court  to  award  execution 
a^inst  the  property  of  a  oonresident  stockholder 
who  has  not  been  served  with  notice  within  the 
state. 

The  individual  liability  of  stockholders  under  the 
Oonstitutinn  of  Ohio,  and  a  statute  providiner  that 
they  shall  be  liable  to  an  amount  equal  to  their 
stock  subscribed  in  addition  to  said  stock,  for  the 
purpose  of  securingr  the  creditors  of  the  company, 
constitutes  a  contract,  express  or  implied,  to  pay, 
DOt  only  for  the  stock  owned  or  subscribed,  but  so 
much  in  addition  as  would  be  necessary  for  the 
purpose  of  securinflr  the  creditors  of  the  company, 
and  this  contract  can  be  enforced  in  any  state  if 
the  defendants  are  amenable  to  the  process  of  the 
court.    Aultman^s  Appeal,  98  Pa.  506. 

So,  the  liability  of  stockholders  under  the  Ohio 
Constitution  and  statutes,  providing  that  they  shall 
be  liable,  m  addition  to  their  stock  in  an  amount 
equal  to  the  stock,  to  the  creditors  of  the  corpora- 
tion to  secure  the  payment  of  its  debts  and  liabil- 
ities, was  held,  in  Nimick  v.  Minfro  Iron  Works  Co. 
25  W.  Va.  184,  to  arise  out  of  the  implied  promise  of 
the  stockholders,  and  not  to  be  in  the  nature  of  a 
penalty  or  forfeiture. 
84  L.  K.  A. 


A  complaint  by  a  creditor  of  a  foreign  corpora- 
tion against  a  stockholder,  alleging  that  defendant 
is  such  stockholder,  and  that  under  the  laws  of 
the  state  of  incorporation  he  is  liable,  without 
averring  that  such  law  was  in  force  at  the  time 
that  the  debt  was  contracted,  and  without  showing 
that  the  liability  Is  founded  on  a  contract  and  not 
on  a  special  provision  in  the  nature  of  a  penalty,  is 
held  to  be  insufficient  to  create  a  cause  of  action. 
Winter  v.  Baker,  60  Barb.  488,  S.  C.  Patterson  v. 
Baker.  84  How.  Pr.  180. 

The  stockholders'  liability  to  be  enforced  in  Cuy- 
kendall  v.  Miles,  10  Fed.  Kep.  842,  was  under  a  stat- 
ute making  all  stockholders  liable  to  an  amount 
equal  to  their  stock  until  the  whole  of  the  capital 
stock  is  paid  in  and  a  certificate  thereof  filed.  This 
statute  is  held  not  to  be  penal.  It  did  not  appear 
whether  the  actual  default  was  in  the  shareholders 
for  nonpayment  of  capital,  or  in  the  officers  who 
had  not  certified  the  payment. 

So,  where  the  failure  to  file  such  a  certificate  was 
averred,  as  the  ground  of  liability  without  (as  it 
seems)  averring  nonpayment  by  the  shareholders, 
it  was  held  that  the  individual  liability  of  stock- 
holders provided  for  by  the  New  York  act  of  1848 
making  them  liable  until  the  whole  amount  of  cap- 
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amount  equal  to  the  stock  owned  by  each 
stockholder,  and  such  other  means  as  shall  be 
provided  by  law/'  it  is  apparent  lejrislation 
was  contemplated  as  necessary  to  provide  a 
means  of  enforcing  the  liability  and  determin- 
ing the  manner  by  which  ''mich  other  means 
•as  shall  be  provided  by  law"  should  be  made 
effectual  as  securing  dues  from  corporations. 
That  provision  seemed  to  Impose  on  the  legis- 
lature the  dutv  of  securing  dues  from  corpora- 
tions, but  limited  the  power  and  discretion  of 
that  body  as  to  the  extent  to  which  it  could 
make  stockholders  liable.  It  is  only  in  ex- 
ceptional cases  that  constitutional  provisions 
enforce  themselves.  Usually  they  must  be 
supplemented  by  legislation,  to  become  opera- 
tive. The  intention  of  the  instrument  must 
ordinarily  prevail,  and  in  its  ascertainment  we 
must  look  at  the  consequences  of  a  particular 
,  construction.  Constitutional  provisions,  like 
'  statutes  and  private  instruments,  must  be  con- 
strued, if  possible,  so  as  to  give  effect  and  some 
force  to  each  of  their  provisions.  By  legal  intend- 
ment each  and  every  clause  has  been  inserted 
for  some  purpose  which,  when  rightly  under- 
stood, may  have  some  practical  result.  There 
may,  in  construction,  be  transposition  of  sec- 
tions, paragraphs,  and  sentences,  the  words 
may  be  restricted  or  enlarged;  but  it  is  unau- 
thorized to  take  a  part  of  a  paragraph  or  sec- 
tion and  construe  that  without  reierence  to 
another  part  of  the  same  paragraph  or  sentence. 
Where  it  is  apparent  that  a  particular  provi- 
sion of  the  organic  law  shall  go  into  immediate 
effect  without  ancillary  legislation,  and  this 
can  be  determined  by  giving  full  force  and  ef- 
fect to  all  its  clauses  relating  to  the  same  sub- 
ject, and  the  language  is  free  from  ambiguity, 
then  it  becomes  the  imperative  duty  of  judicial 
tribunals  to  declare  it  self-executing;  and  where 
the  provision  is  unambiguous,  and  the  purpose 
of  the  provision  would  be  frustrated  unless  It 
be  given  immediate  effect,  it  will  be  held  self- 
executing. 

In  determining  the  purpose  of  this  provision 
•of  the  Constitution  of  the  state  of  Kansas,  it  is 
obvious  the  central    idea  and  purpose  were 


the  protection  of  creditors  or  corporations  other, 
than  railroads,  or  those  designated  as  religious 
or  charitable  corporations.  To  secure  this,  a 
liability  was  declared  against  stockholders  to 
an  additional  amount  equal  to  the  stock  owned 
by  such  stockholders,  "and  such  other  means 
as  shall  be  provided  bv  law."  If  this  provi- 
sion is  to  be  treated  and  construed  as  self-oper- 
ating, then  the  clause,  "and  such  other  means 
as  may  be  provided  by  law,"  must  be  rejected 
as  meaningless  and  held  without  force  or  ef- 
fect. The  creditor  must  be  confined  to  the 
security  of  the  individual  liability  of  stock- 
holders to  an  amount  equal  to  the  stock  owned 
by  such  stockholders.  In  the  attempt  to  give 
construction  to  this  clause  of  the  Consti- 
tution of  the  state  of  Kansas  in  the  absence  of 
legislation,  we  are  confronted  with  a  serious 
difficulty  and  much  ambiguity.  What  stock- 
holders are  liable  for  dues  to  corporations? 
When  are  the^  liable?  Is  it  the  holder  of  the 
stock  at  the  time  the  indebtedness  is  created, 
or  at  the  time  the  indebtedness  became  due,  or 
at  the  time  suit  is  instituted  to  recover  the 
dues  owing  b^  the  corporation?  All  these 
questions  arise  in  each  case,  and  will  not  down 
without  an  answer.  The  instrument  itself 
gives  no  li^bt  to  determine  these  questions. 
Different  tribunals  of  that  state  would  doubt- 
less be  in  a  maze  of  doubt  on  attempting  to 
answer  the  questions,  and  doubtless  would 
reach  different  conclusions.  To  treat  the  pro- 
vision as  self- operating  would  do  violence  to 
two  leadinff  principles  of  construction:  bv  re- 
lecting  a  clause  of  the  instrument  and  giving 
it  no  force  and  effect;  and  holding  an  ambigu- 
ous clause  self-executing  when  that  claoae  is 
of  the  most  doubtful' construction.  It  is  ap- 
parent from  a  consideration  of  the  provision 
itself,  legislation  was  contemplated  as  neces- 
sary to  carry  it  into  effect  and  enable  the  rem- 
edy to  be  applied  and  give  the  intended  se- 
curity to  the  creditor,  and  the  clause  cannot 
be  treated  or  construed  as  self-operative. 
May  V.  Black,  77  Wis.  101;  Qrotes  v.  Staughier. 
40  U.  S.  15  Pet.  449,  10  L.  ed.  800;  Morleif  v. 
Thayer,  8  Fed.  Rep.  737;  Fumv.  Spaunhortt, 


ital  stock  was  paid  in  and  aoerttflcate  to  that  effect 
flied  is  not  in  tho  nature  of  a  peoalty.  but  is  founded 
upon  a  contract  between  the  stockholders  and  the 
creditors  of  the  company,  and  may  be  en  forced  in 
any  court  sitting  beyond  the  limits  of  the  state,  if 
it  has  Jurisdiction  of  the  subject-matter  and  of  the 
parties.  Flash  v.  Conn.  100  U.  8.  871, 27  L.  ed.  966. 
To  the  same  effect,  see  Flash  v.  Ck)nn,  16  Fia.  428,  26 
Am.  Rep.  721. 

But  a  liability  of  stockholders  of  a  f  oretira  corpo- 
ration which  results  from  the  failure  of  officers  to 
make  and  file  a  certificate  of  the  fact  that  the  stock 
is  fully  paid,  where  it  appears  that  such  payment 
had  in  fact  been  made,  is  treated  in  Woods  v.  Wicks. 
7  Lea,  40,  as  a  forfeiture  or  penalty  which  cannot 
be  enforced  in  another  state. 

So,  in  Sayles  v.  Brown.  40  Fed.  Rep.  8,  stockhold- 
ers' liability  under  a  stare  statute  makinpr  them 
Jointly  and  severally  liable  for  all  debts  and  con- 
tracts of  the  company  until  the  whole  amount  of 
capital  stock  has  been  paid  in  and  a  certificate 
thereof  filed,  is  held  to  be  contractual:  but  the  lia- 
bility of  stockholders  under  another  provision  of 
the  statute  making  them  Jointly  and  severally  lia- 
ble for  debts  in  case  they  fail  to  file  an  annual  cer- 
tificate is  held  to  be  penal,  and  therefore  not  en- 
84  L.  R.  A. 


foroeable  in  a  suit  against  foreifrn  stockholden  tn  a 
Federal  court  sitting  in  another  state. 

In  regard  to  the  liability  of  stockholders  in  Kan- 
sas corporations,  it  is  said  by  Mitchell,  J.,  In  Odbh- 
IRG  V.  Pbbot,  in  writing  the  opinion  of  the  oourt: 
**  My  individual  opinion  is  that,  by  the  weight  boch 
of  reason  and  authority,  the  liability  created  by  it 
is  contractual,  and  should  be  enforced  by  any  court 
having  Jurisdiction  of  the  parties.**  But  be  adds 
that  for  reasons  mentioned  the  court  la  not  re- 
quired to  enter  into  the  discussion  of  that  question. 

While  it  is  expressly  declared  that  the  oauae  of 
action  is  not  for  a  penalty.  It  is  said  in  Marsbjlll 
V.  SHBBMAir,  in  refusing  to  sustain  an  action  at 
law  in  New  York  against  stockholders  of  a  Kansas 
corporation,  that  the  action  belongs  to  a  class  of 
cases  in  which  there  is  no  obligation,  under  any 
well-recognised  principle  of  the  law  of  oomlty,  to 
enforce  a  claim  founded  upon  such  a  statute. 

In  assumpsit  for  money  loaned,  where  defendants 
plead  nonasBumpeit  and  a  special  plea  that  the  loan 
was  to  a  corporation  of  another  state  In  which  they 
were  stockholders,  a  replication  attempting  to  bold 
them  individually  liable  as  stockholders  under  the 
laws  of  the  state  of  incorporation  because  the  foil 
amount  of  stock  had  not  been  paid  for,  aoertUI- 
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67  Mo.  256;  French  v.  Te^dumaker,  24  Cal. 
618;  Larrabee  v.  Baldwin,  85  Cal.  155;  Mar- 
shall V.  Sherman,  148  N.  Y.  9,  post,  757. 

In  the  case  last  cited  the  identical  provision 
of  the  Constitution  of  the  state  of  Kansas,  and 
the  legislation  thereunder,  were  before  that 
court  for  consideration,  and  the  provision  of 
the  Constitution  was  held  not  self  operating, 
and  it  was  also  held  the  special  remedies  pro- 
vided by  the  legislature  of  the  state  of  Kansas 
could  not  be  applied  in  another  jurisdiction, 
but  when  resort  was  had  to  the  courts  of  an- 
other state,  the  remedy  there  provided  and  the 
practice  and  procedure  of  its  courts  must  be 
resorted  to.  That  case  is  directly  in  point  on 
the  question  presented  in  this  record.  We  are 
referred  to  no  case  in  which  the  provision  has 
been  held  self-executing  by  the  highest  court  in 
that  stale,  and  in  the  absence  of  such  decision 
by  such  court  any  other  method  of  interpreta- 
tion would  do  violence  to  recognized  rules  of 
construction  adopted  by  this  court.  Where  the 
courts  of  that  state  have  not  construed  the 
provisions  of  their  Constitution,  when  the  jQues- 
tion  is  presented  to  us  we  have  the  right  to 
adopt  our  own  methods  of  construction. 

The  legislature  of  the  state  of  Kansas  has 
not  adopted  any  statute  declaratory  of  the 
question  as  to  the  extent  of  the  security  of 
dues  from  corporations,  and  as  to  the  time  a 
stockholder's  liability  attaches  with  reference 
to  the  time  of  contracting  the  indebtedness. — 
whether  the  time  is  when  the  debt  became  due, 
or  when  suit  is  brought  by  the  creditor.  The 
legislature  of  that  state,  by  such  legislation 
as  has  been  enacted,  has  only  attempted  to 
declare  the  remedy,  and  has  adopted  two  stat- 
utory provisions,  the  first  of  which  is  as  fol- 
lows: "If  any  corporation  created  under  any 
statute  of  the  state  of  Kansas,  except  railroad 
and  charitable  or  religious  corporations,  be 
dissolved  leaving  debts  unpaid,  suits  may  be 
brought  against  any  person  or  persons  who 
were  stockholders  at  the  time  of  such  disso- 
lution, without  joining  the  corporation  in  such 
^uit.  and  if  judgment  be  rendered  and  execu- 
tion satisfied,  the  defendant  or  defendants  may 


sue  all  who  were  stockholders  at  the  time  of  the 
dissolution  for  the  recovery  of  the  portion  of 
such  debt  for  which  they  were  liable,  and  the 
execution  upon  the  judgment  shall  direct  the 
collection  to  be  made  from  the  property  of 
such  stockholders,  respectively;  and  if  any 
number  of  the  stockholders,  defendants  in  the 
case,  shall  not  have  property  enough  to  satisfy 
his  or  their  portion  of  the  execution,  then  the 
amount  of  the  deficiency  shall  be  divided 
equally  among  all  the  remaining  stockholders 
and  collections  made  accordingly,  deducting 
from  the  amount  a  sum  in  proportion  to  the 
amount  owned  by  the  plaintiff  at  the  time 
the  corporation  dissolved."  And  the  other  of 
said  statutes  reads  thus:  "If  any  execution 
shall  have  been  issued  against  the  property  or 
effects  of  a  corporation,  except  a  railway  or  a 
religious  or  charitable  corporation,  and  there 
cannot  be  found  any  property  whereon  to  levy 
such  execution,  then  execution  may  be  issued 
against  any  of  the  stockholders,  to  an  extent 
equal  in  amount  to  the  amount  of  stock  by 
him  or  her  owned,  together  with  any  amount 
unpaid  thereon;  but  no  execution  shall  issue 
against  any  stockholder  except  upon  an  order 
of  the  court  in  which  the  action,  suit,  or  other 
proceeding  shall  have  been  brought  or  insti- 
tuted, made  upon  motion  in  open  court,  after 
reasonable  notice  in  writing  to  the  person  or 
persons  sought  to  be  charg^;  and  upon  such 
motion  such  court  may  order  execution  to 
issue  accordingly,  or  the  plaintiff  in  the  execu- 
tion may  proceed  by  action  to  charge  the 
stockholders  with  the  amount  of  his  judg- 
ment." 

In  determining  the  construction  of  these  pro- 
visions of  the  statute  of  the  state  of  Kansas, 
and  considering  the  remedies  provided,  and 
bearing  in  mind  there  is  neither  a  constitutional 
nor  statutory  liability  effectively  declared  in 
that  state,  we  must  construe  these  statutes, 
with  reference  to  the  remedy,  in  the  light  of 
such  rules  and  upon  such  principles  as  the 
courts  of  this  state  apply  in  the  construction 
of  such  enactments.  The  remedy  provided 
by  the  2d  clause  of  the  1st  section  quoted,  and 


cate  of  the  fact  filed  was  held  bad  as  an  entire  de- 
parture from  the  deolaratioa,  and  In  reaohlng  this 
coDOlusion  it  is  said  that  the  personal  liability  of 
-stockholders  is  a  creature  of  statute.  Salt  Lake 
dty  Nat.  Bank  v.  Hendrickson,  40  N.  J.  L.  SO, 

The  liability  of  stockholders  of  a  corporation  for 
debts  due  to  laborers,  servants,  etc.,  under  a  pro- 
vision of  the  statutes  of  New  York  in  which  the 
corporation  was  formed,  seems  to  be  regarded  as 
penal,  so  that  it  cannot  l9e  enforced  in  Massachu- 
setts afiralDSt  stockholders  of  a  New  Tork  corpora- 
tion, altbou^h  it  is  oarrylnfr  on  business  in  Massa- 
chusetts, but  the  remedy  is  treated  as  a  part  of  the 
statute  system  of  another  state  incapable  of  execu- 
tion alienoforo.  Halsey  v.  McLean,  12  Allen,  488, 
90  Am.  Dec.  167. 

But  a  declaration  against  rstockholders  of  a  f  or- 
■eifrn  corporation  averring  that  their  liability  is 
^oootractual  under  the  statutes  which  govern  it  is 
held  good  against  demurrer  in  Hancock  Nat.  Bank 
V.Ellis,  166  Mass.  4M. 

Gtesee  as  to  the  statutory  iiabillty  of  the  officers  of 
a  corporation  for  its  debts  when  they  sign  and 
Tecord  a  false  certificate  of  iihe  amount  of  its  capi- 
tal stock,  such  as  Huntington  v.  Attrill,  146  U.  B. 
667,  86  L.  ed.  1128.  Beversing  70  Md.  191,  2  L.  R.  A. 
779,  are  clearly  distingiiisbable  fromtboee  telating 
M  L.R  A« 


to  stockholders,  and  it  is  not  the  intent  to  Include 
them  here. 

8.  lAabUity  absolute  or  distinct  from  statutory 
remedy. 

It  has  been  laid  down  as  a  general  rule  on  the 
subject  that  if  the  legislature  creating  a  foreign 
corporation  has  declared  that  stockholders  shall  be 
individually  liable,  and  pointed  out  no  mode  in 
which  that  liability  may  be  made  available,  such 
liability  may  be  enforced  in  another  state.  Rvs- 
BBLL  V.  Pagotg  R.  Co.;  Lowry  v.  Inman,  46  N.  Y. 
119. 

There  is  no  case  which  directly  denies  this  rule* 
while  its  correctness  is  assumed  or  implied  In  nearly 
all  the  cases  on  this  subject,  yet  it  may  be  doubted 
whether  on  this  point  the  case  of  Lowry  v.  Inman, 
46  N.  T.  119,  is  not  impliedly  overruled,  without 
mentioning  it,  by  MABSHALii  v.  Sbbbvan.  As  to 
this,  see  further,  infra. 

A  complaint  alleging  that  defendants  are  stock- 
holders in  a  corporation  created  by  another  state 
under  the  laws  of  which  they  are  individually  re- 
sponsible for  its  debts  to  the  amount  of  their  stock 
was  held  suflicient  on  demurrer  in  Perkins  v. 
Church,  81  Barb.  84,  to  make  them  liable  to  the 
plaintiff  as  a  creditor  of  the  corporation  without 
48 
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by  the  Sd  section  of  the  above-quoted  legisla- 
tion, is  a  remedy  unknown  to  the  common 
law,  and  it  is  a  remedy  existing  only  by  force 
of  the  statute  of  the  state  of  Kansas.  The 
principle  is  uniformly  recognized  that  the  rela- 
tion of  a  stoclsholder  to  the  corporation  is 
determined  by  the  laws  of  the  state  of  the 
creation  of  the  corporate  body,  and  where  the 
law  of  the  domicil  of  the  corporation  creates  a 
special  remedy  that  remedy  cannot  be  enforced 
except  within  the  jurisdiction  of  the  domicil  of 
the  artificial  body.  Erickson  v.  Nesmith,  4 
Allen,  288;  Morgcm  v.  ^etille,  74  Pa.  52; 
Waldron  v.  RiiehingB,  8  Daly,  288:  Siegel  v. 
Bobmson,  56  Pa.  19,  98  Am.  Dec.  775;  Lud- 
low V.  Van  Rensselaer^  1  Johns.  95;  Past  v. 
Toledo,  a  &  St.  L.  R.  Go,  144  Mass.  841,  59 
Am.  Rep.  86;  Bank  of  North  America  v. 
Rindge,  154  Mass.  208,  18  L.  R.  A.  56;  Mar- 
shall  V.  Sherman,  supra. 

In  this  case  the  right  to  recover  rests  on  the 
statute  of  the  state  of  Kansas  alone,  as  the  con- 
stitutional provision  is  not  self-enforceable,  and 
the  liability  is  onlv  attempted  to  be  made 
resultant  from  legislation  providing  a  special 
remedy  and  hy  the  construction  placed  on  that 
legislation  by  the  courts  of  that  state.  The 
statutes  of  the  state  of  Kansas  have  no  force 
and  effect  in  another  state,  and  the  enforce- 
ment of  a  remedy  in  this  action  in  this  state 
depends  upon  our  express  or  tacit  assent,  which 
is  usually  expressed  as  the  comity  between 
stales.  The  extent  to  which  this  principle  of 
comity  may  proceed  is  subject  to  qualifications 
and  restrictions  which,  in  almost  all  cases,  are 


to  be  determined  by  the  particular  sovereignty. 
A  remedy  special  to  a  particular  foreign  state 
is  not,  by  any  principle  of  comity,  enforceable 
here,  and  must  be  applied  within  the  Jurisdic- 
tion of  the  domicil  of  the  corporation.  Fotrler 
V.  Lamson,  146  III.  472;  Young  v.  Fancdl, 
189  111.  826;  Chrisiensen  v.  Eno,  106  N.  Y.  97. 
60  Am.  Rep.  429;  National  Bank  v.  DUUnfj- 
ham,  147  N.  Y.  608;  Lovory  v.  Inman,  46  N. 
Y.  119. 

Under  the  entire  provisions  of  the  statutes 
quoted,  it  becomes  of  material  importance  to 
inquire  whether  the  proposed  remedy  therein 
provided  is  enforceable  here.  This  presents  a 
question  of  much  interest  and  importance.  It 
is  of  the  highest  moment  that  full  faith  and 
credit  be  given  by  each  state  to  the  judicial 
proceedings  of  sister  states.  This  may  be  done 
without  giving  extraterritorial  effect  to  the 
le^slation  of  sister  states.  Each  state  deter- 
mioes  its  method  of  proceedure  in  its  couris. 
and  their  jurisdictions.  In  this  there  is  neither 
injustice  nor  hostility  to  a  sister  state.  But  it 
would  be  hostile  to  every  principle  of  sov- 
ereignty to  be  compelled-  to  import  into  this 
state  the  peculiar  remedies  and  various  special 
methods  of  procedure  invented  by  the  legisla- 
tion of  the  various  states.  This  principle  has- 
been  generally  recognized.  Young  v.  Fantell, 
supra;  Patterson  v.  Lynde,  112  III.  196;  May 
V.  Black,  77  Wis.  101;  Nimiek  v.  Mingo  Iron 
Works  Co.  25  Va.  184;  Allen  v.  WaUh,  25 
Minn.  548:  Peck  v.  Miller,  89  Mich.  594;  Har- 
rick  V.  Gifford,  47  Ohio  St.  181;  Smith  v. 
Ruckahee,  58  Ala.  191;    Terry  v.  Little,  101  C. 


any  alle^ratioD  that  the  corporation  was  insolvent 
or  that  the  remedies  against  It  had  been  exhausted. 
The  theory  of  this  decision  seems  to  be  that  the 
complaint  alleged  an  unlimited  and  unconditional 
liability  of  the  stockholders  to  the  amount  of  their 
Btoclc  for  any  debts  of  the  corporation. 

A  provision  of  an  Illinois  statute  that  stock- 
holders of  a  bank  shall  be  individually  responsible 
for  an  amount  equal  to  the  amount  of  stock  held 
by  them  respectively  whenever  default  shall  be 
made  in  the  payment  of  any  debt  or  liability  con- 
tracted by  the  corporation,  and  that  such  Itabllity 
shall  continue  until  three  months  after  an  assign- 
ment on  publication  of  notice  thereof,  is  held  to 
create  a  liability  which  can  be  enforced  against  a 
Missouri  stockholder  by  an  action  in  Missouri. 
Hodgson  V.  Cheever,  8  Mo.  A  pp.  818. 

The  Minnesota  statute  making  stockholders  of  a 
bank  liable  for  its  debts  while  they  are  stockhold- 
ers, and  for  one  year  thereafter  to  double  the 
amount  of  their  stock,  was  enforced  in  Connecticut 
in  the  case  of  Paine  v.  Stewart,  88  Ck)nn.  618,  on  the 
ground  that  the  liability  is  Independent  and  abso- 
lute, and  does  not  wait  for  the  insolvency  of  the 
company  before  It  accrues,  although  the  statute 
further  provides  that  the  stockholders'  property 
cannot  be  levied  upon  while  corporate  property 
can  be  found  with  which  to  satisfy  the  claim. 

Liability  of  a  stockholder  in  a  California  corpo- 
ration under  the  laws  of  that  state  being  personal 
and  individual  for  such  proportion  of  the  debts  of 
the  corporation  as  his  stock  l^ears  to  the  whole  sub- 
scribed capital  stock  and  enforceable  by  any  cred- 
itor in  a  several  action,  it  is  held  that  such  liability 
may  be  enforced  against  a  stockholder  in  Oregon 
on  the  ground  that  bis  liability  is  primary  and  origi- 
nal and  in  no  way  dependent  or  contingent  upon  a 
recovery  against  the  corporation  and  enforceable 
in  an  ordinary  action  at  law.  Aldrich  v.  Anchor 
Coal  &  D.  Co.  U  Or.  82. 
84  L.  R.  A. 


The  right  to  recover  against  stockholders  of  a 
foreign  corporation  for  debts  due  to  laborers  for 
services  under  a  provision  of  the  statute  of  incor- 
poration making  them  liable  for  such  debts  is  re- 
garded as  a  liability  which  can  be  enforced  in  an- 
other state,  in  Woods  v.  Wicks,  7  Lea,  40;  but  the 
statute  governing  the  case  is  there  construed  to 
require  a  prior  Judgment  and  return  of  execution 
unsatisfied. 

In  a  suit  against  stockholders  of  a  foreign  cor- 
poration organized  to  carry  on  business  in  the  place 
where  the  suit  was  brought  an  allegation  on  infor- 
mation and  belief  that  stockholders  by  the  laws  of 
the  state  of  incorporation  were  liable  for  all  debts 
due  from  the  company  to  its  laborers  was  held  io- 
sufilcient  in  a  suit  by  a  laborer,  where  there  was 
nothing  to  show  what  kind  of  a  remedy  was  pro- 
vided In  the  state  of  incorporation.  The  court 
said:  ''I  do  not  think  comity  requires  ua,  in  the  ex- 
ercise of  a  Judicial  discretion,  to  give  effect  to  the 
foreign  statutes  here.  Being  without  information 
as  to  the  remedy  afforded  in  Ohio,  it  might  happen 
that  we  should  afford  a  remedy  here  which  is  de- 
nied to  persons  in  that  Jurisdiction."  Rioc  v.  Mer- 
rimack Hosiery  Co.  66  N.  H.  128. 

As  to  a  claim  that  the  liability  was  entirely  un- 
known to  the  common  law,  and  therefore  no  actian 
would  lie  outside  of  the  state  In  which  it  was  cre- 
ated, the  court  refused  to  make  a  decision.    Jbid, 

The  Massachusetts  court,  in  Halsey  v.  McLean,  12 
Allen,  438.  90  Am.  Deo.  167,  refused  to  enforce  the 
statutory  liability  of  stockholders  in  a  New  York 
corporation  to  one  who  had  worked  for  it.  as  a 
quarry  superintendent,  on  the  ground,  among 
others,  that  liability  of  stockholders  to  laborers  for 
the  corporation  could  be  enforced  only  in  New 
York.  This  case  therefore  seems  not  to  rec^ogulse 
the  general  doctrine  on  which  most  of  the  abo\*« 
cases  are  based,  but  the  decision  was  baaed  also  on 
other  grounds,  such  as  the  failure  to  bring  an  act  ton 
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S.  216,  25  L.  ed.  864;  National  Tube  Works 
Go,  V.  BaUou,  146  U.-  8.  517,  86  L.  ed. 
1070. 

This  proceeding  in  our  courts  is,  in  brief,  an 
application  to  the  courts  of  this  state  for  a  rec- 
ognition of  a  special  remedy  provided  by  the 
statutes  of  another  state,  on  the  ground  of  com- 
ity, which  would  be  in  contradiction  of  meth- 
ods of  procedure  and  practice  adopted  under 
our  judicial  remedies  in  such  cases,  and  would 
work  an  injustice  toward  our  own  citizens. 
The  Kansas  statute  flrives  a  creditor  of  a  cor- 
poration certain  remedies  against  a  stockholder, 
and  gives  such  stockholder  certain  rights 
against  other  stockholders  for  contributions, 
etc.  By  the  first  clause  of  the  quoted  statute 
it  at  first  blush  seems  to  recognize  that  an  action 
at  law  against  an  individual  stockholder  may 
be  had  without  the  jurisdiction  of  the  courts 
of  Kansas.  It  does  not,  in  the  same  action, 
secure  the  rights  of  the  creditor,  the  corpora- 
tion, and  the  stockholder.  It  i-ecognizes  the 
right  of  the  stockholder  to  bring  in  other 
stockholders  for  contribution  in  the  same  pro- 
ceeding, and  is  therefore  a  special  remedv. 

The  important  question  to  be  here  deter- 
mined is,  whether  the  courts  of  this  state  will, 
in  any  form,  take  jurisdiction  of  a  question 
arising  as  to  the  respective  relations  of  credit- 
ors and  stockholders  of  a  corporation  of  an- 
other state,  where  a  special  remedy  is  provided 
by  statute,  before  there  is  a  determination  by 
the  courts  of  such  state  of  the  just  porportion 
of  the  corporate  indebtedness  to  be  borne  by 
solvent  stockholders  of  such  corporation.  No 
decree  of  the  courts  of  this  state  could  result 


in  taking  an  account  and  dissolving  a  corpora- 
tion of  another  state.  It  is  for  the  courts  of 
that  state  to  enter  a  decree  stating  the  account, 
winding  up  the  affairs  of  the  corporation,  and 
determining  the  relation  of  the  stockholders, 
creditors,  and  corporation  to  each  other. 
When  that  question  has  been  determined  by 
the  courts  of  that  state,  then,  if  it  becomes 
necessary,  the  creditors,  stockholders,  and  the 
corporation,  or  its  representative,  may.  as 
against  stockholders  who  are  domiciled  here, 
appeal  to  the  courts  of  this  state,  and  have,  as 
against  such  domiciled  stockholders,  adequate 
relief.  Young  .v.  Farwell,  supra,  and  cases 
cited;  Fowler  v.  Lamson,  supra. 

It  only,  then,  becomes  nece&sary  to  deter- 
mine whether  such  determination  has  been  had 
by  the  courts  of  Kansas.  This  plaintiff  had 
become  a  creditor  of  the  Edwards  County 
Bank,  in  which  the  defendant  was  a  stock- 
holder, which  bank  was  dissolved  and  a 
receiver  appointed  therefor.  The  plaintiff 
brought  suit  against  the  bank  and  receiver  and 
recovered  a  judgment,  on  which  execution  was 
issued  and  was  returned  no  property  found. 
This  suit  was  then  instituted.  Here  the  rela- 
tions to  each  other  of  the  various  creditors, 
stockholders,  and  corporation  had  not  been  de- 
termined. Tet  the  supreme  court  of  that  state 
has  held,  under  the  foregoing  statutes  a  stock- 
holder is  individually  liable  to  creditors  of  the 
corporation  to  an  additional  amount  equal  to 
the  stock  owned  by  him.  Hentig  v.  James,  22 
Kan.  826;  Howell  v.  Manglesdarf,  88  Kan.  104; 
Valley  Bank  cfe  8av.  Inst.  v.  Ladies*  Cong.  Sew- 
ing 8oc.  28  Kan.  423;  Abbey  v.  W.  B,  Grimes 


afralnstthe  corporation  within  the  time  required 
by  New  York  statutes. 

4.  ConstUutioncA  liabaUy. 

The  question  whether  or  not  the  provision  of  the 
Kansas  Constitution  declaring:  that  *'due«  from 
corporations  shall  be  secured  by  Individual  liabil- 
ity of  the  stockholders  and  an  additional  amount 
equal  to  tbe  stock  owned  by  each  stoclifaolder  and 
such  other  means  as  shall  be  provided  by  law"  is 
self- executing,  has  been  considered  In  a  number  of 
cases.  In  Flower  v.  Lamson.  146  111.  472,  the  court 
said  the  decisions  of  the  supreme  court  of  Kansas 
must  be  first  looked  to.  and  their  ruling  would  be 
adopted  if  they  bad  made  any  upon  the  subject, 
and  afterwards  said:  "While  it  is,  perhaps,  true 
that  the  supreme  court  of  Kansas  has  not  decided, 
in  terms,  tbat  such  constitutional  provision  is  self- 
executinff.  it  is  fully  recognized,  and  in  effect  held, 
tbat  stockholders  of  corporations  organiseed  under 
tbe  Constitution  and  foregoing  statutes  of  that 
state  are  individually  liable  to  creditors  of  such 
corporations  to  an  additional  amount  equal  to  the 
stock  owned  by  each  of  them." 

But  tbat  the  Kansas  Constitution  is  not  self -ex- 
ecuting in  this  matter  Is  directly  decided  in  Tut- 
TLE  V.  National  Bank  of  Thb  Republic,  and 
Marshall  v.  Sherman. 

The  provision  of  tbe  Ohio  Constitution  tbat 
^^dues  from  corporations  shall  be  secured  by  such 
individual  liability  of  the  stockholders  and  other 
means  as  may  be  prescribed  by  law,  but  in  all  cases 
each  stockholder  shall  be  liable  over  and  above  the 
stock  by  him  or  her  owned,  and  any  amount  un- 
paid thereon,  to  a  further  sum,  at  least  equal  in 
amount  to  such  stock,"  is  not  self-executing  so  as 
to  create  a  right  of  action  in  another  state  against 
-a  stockholder  in  an  Ohio  corporation.  Barnes  v. 
Wheaton,  80  Hun,  8. 
84  L.R.  A. 


A  plaintiff  Ijasingbis  action  against  a  stockholder 
in  a  foreign  corporation  upon  a  statutory  liabil- 
ity by  allegations  in  his  complaint  is  bound  thereby, 
and  cannot  claim  that  the  Constitution  of  the  state 
creates  such  liability.    IMd. 

A  provision  of  the  Michigan  Constitution  that 
**the  stockholders  tff  all  corporations  and  Joint- 
stock  associations  shall  be  Individually  liable  for 
all  labor  performed  for  such  corporation  or  asso- 
ciation," being  held  by  the  courts  of  that  state  to 
create  a  collateral  and  not  a  primary  liabiUty 
wbicb  cannot  be  enforced  without  the  aid  of  stat- 
utes, will  not  create  a  right  of  action  In  another 
state  against  a  stockholder  of  a  Michigan  corpora- 
tion.   May  V,  Black,  77  Wis.  101, 

6.  ExduMveness  of  statutoru  remedy  provided  in 
state  of  incorporation. 

It  is  quite  generally  aerreed  that  when  a  charter 
makes  stockholders  liable  only  to  an  amount 
equal  to  their  stock  upon  prescribed  conditions 
and  by  specific  process  the  remedy  of  the  creditor 
must  be  sought  according  to  the  terms  and  by  the 
means  provided  by  the  charter,  and  it  Is  neces- 
sarily confined  to  the  state  of  Incorporation,  and 
cannot  be  enforced  by  a  foreign  tribunal.  Lowry 
V.  Tnman,  46  N.  T.  119. 

"'The  statutory  remedy  Is,  of  course,  not  available 
in  this  state,"  said  the  court  in  Christensen  v.  Eno, 
106  N.  Y.  97,  60  Am.  Rep.  429,  in  speaking  of  tbe 
Missouri  statute,  which  provides  for  execution 
against  a  stockholder  after  iudgroent  and  unsatis- 
fied execution  against  tbe  corporation. 

Under  a  charter  which  declares  that  no  one  but 
citizens  of  a  state  shall  own  stock,  and  prescribes 
tbe  conditions  of  their  liability,  with  a  mode  of 
enforcing  It  by  execution  upon  a  Judgment  against 
the  corporation,  and  a  provision  to  secure  equity 
between  the  stockholders,  with  a  ratable  contribu- 
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Dry  Goods  Co,  44  Ran.  415.  Each  of  these 
cases,  however,  was  with  reference  to  the  spe- 
cial remedies  provided  by  that  stale.  Sach 
special  remedies  for  the  enforcement  of  the 
liability  thereunder  can  only  be  resorted  to 
within  the  jurisdiction  of  that  state,  and  can 
have  no  effect  here.  Fourth  Nat,  Bank  v. 
Francklyn.  120  U.  8.  747,  80  L.  ed.  825; 
Fowler  v.  LatMon,  supra. 

Under  §  14,  chapter  38,  of  the  laws  of  Kan- 
sas relating  to  insurance  companies,  this  con- 
stitutional provision  was  attempted  to  be 
enacted  into  a  statute,  and  in  Qrund  v.  Tucker, 
5  Kan.  70,  the  supreme  court  of  that  state  sub- 
stantially held,  with  reference  to  that  provi- 
sion, that  where  a  statute  confers  a  right  and 
prescribes  a  remedy,  that  remedy  only  can  be 
pursued;  and  further  held  the  stockholder 
was  primarily  liable,  and  if  he  ought  to  have 
contribution  he  may  bring  the  other  stockhold- 
ers before  the  court  in  the  same  proceeding. 
The  very  statement  of  this  proposition  is  suf- 
ficient to  show  such  remedy  could  not  be  ap- 
plied, under  the  practice  in  this  state,  in  an  ac- 
tion at  law.  This  suit  at  law  cannot  be  main- 
tained in  the  courts  of  this  state  under  the 
facts  appearing  in  the  record. 

The  judgments  of  the  Appellate  Court  Jor  the 
Third  District,  and  of  the  Oireuit  Court  of  Mc- 
Lean County,  must  each  be  reversed,  and  the 
cause  remanded. 

Baker,  J.,  dissenting: 

I  am  unable  to  concur  in  this  decision.  I 
think  the  judgments  of  the  circuit  and  appel- 
late courts  should  be  aflirmed.    The  provision 


in  the  Constitution  of  the  stale  of  Kansas, 
that  '*dues  from  a  corporation  shall  be  secured 
by  individual  liability  of  the  stockholders  to 
an  additional  amount  equal  to  the  stock  owned 
by  each  stockholder,"  as  interpreted  by  the 
legislature  and  by  the  supreme  court  of  that 
state,  is  self -executing,  and  that  interpretation 
should  be  adopted  and  followed.  While  the 
liability  is  statutory,  it  is  one  which  arises 
upon  the  contract  of  subscription,  and  an  ac- 
tion to  enforce  it  is  transitory.  The  liability  is 
not  to  the  corporation,  nor  to  the  creditors  of 
the  corporation  as  a  class,  but  to  each  individ- 
ual creditor  as  security  for  '*dues  from  the 
corporation."  It  is  not  a  joint  liability  of  the 
stockholders,  but  a  several  liability  of  each 
stockholder.  The  rule  is,  that  a  liability  aris- 
ing out  of  contract,  though  created  by  a  Con- 
stitution or  statute,  and  such  Constitution 
or  statute  providing  no  remedy,  may  be  en- 
forced by  an  appropriate  common-law  action 
in  any  court  having  jurisdiction  of  the  subject- 
matter  and  the  parties.  The  liability,  though 
secondary  to  that  of  the  corporation  and  in 
the  nature  of  a  guaranty,  is  at  the  same  time 
an  original  and  independent  liability,  that  ex- 
ists as  between  the  stockholder  in  hiis  individ- 
ual capacity  and  the  creditor  in  his  individual 
capacity,  and  that  is  created  by  the  contract 
of  subscription.  It  is  not  a  rirht  or  equity 
that  must  be  worked  out  through  the  corpora- 
tion itself,  and  therefore  this  case  is  not  gov- 
erned by  the  decisions  in  Patterson  v.  Lynde, 
112  111.  196;  Young  v.  Farwdl,  189  111.  «2«, 
and  other  like  cases.  The  view  I  have  taken 
is  supported  by  Eowell  v.  Manglesdorf,  88  Kan. 


tlon  from  all,  a  stookholder  of  that  state  oannot  be 
sued  in  another  stote  by  an  iDdependent  action, 
sinoe  he  would  not  be  liable  to  an  Independent  ac- 
tion in  his  own  state  where  the  corporation  exists. 
Lowry  v.  Inman,  suprcu 

As  the  stockholders*  liability  for  unpaid  subscrip- 
tions provided  by  III.  act  of  18ri-72,  p.  200, 0  8,  Is  held 
not  to  be  a  general  contract  liability,  but  is  to  be 
enforced  by  the  remedy -correspodding  to  garnish- 
ment provided  in  that  statute.  It  Is  held  In  RussBLii 
V.  Pacific  R.  Co.  that  it  cannot  be  enforced  in  an- 
other state. 

A  remedy  provided  by  a  statute  of  a  state  in 
which  a  corporation  Is  created  consisting  of  a  Joint 
action  against  all  the  holders  or  owners  of  the 
stock  of  the  corporation  for  the  benefit  of  all  the 
creditors  and  against  all  persons  liable  as  stock- 
holders (Ohio  Rev.  Stat.  0  8S60)  precludes  an  inde. 
pendent  action  in  that  state  against  one  stock- 
holder alone,  and  therefore  such  an  action  cannot 
be  maintained  against  one  stockholder  of  the  cor- 
poration in  another  state.  Barnes  v.  Wheaton,  80 
Hun,  8. 

So  it  is  held  in  Nlmlck  v.  Mingo  Iron  Works  Co. 
26  W.  Va.  184,  that  Ohio  Rev.  Stat.  0  8260,  giving  a 
Joint  action  against  stockholders  and  the  corpora- 
tion for  the  benefit  of  all  the  creditors,  and  against 
all  persons  liable  as  stockholders,  provides  the  ex- 
clusive remedy,  and  that  this  could  be  enforced 
only  in  Ohio.  Consequently,  it  is  held  that  a  bill  in 
equity  to  determine  the  extent  of  the  individual 
liability  of  stockholders  of  an  Ohio  corporation 
could  not  be  sustained  In  the  courts  of  West  Vir- 
ginia. 

A  bill  to  enforce  a  stockholder's  liability  under 
the  Constitution  and  statutes  of  Missouri  was 
brought  in  the  circuit  court  of  the  United  States 
in  Massachusetts  in  the  case  of  Moriey  v.  Thayer, 
8  Fed.  Rep.  737,  and  was  dismissed.  But  the  dis- 
84L.R.  A. 


missal  was  on  the  ground  that  (be  Miasourf  statute 
provided  a  particular  remedy  which  was  at  law, 
and  therefore  that  a  suit  in  equity  could  not  lie. 
The  court  held  that  the  remedy  provided  by  stat- 
ute was  exclusive.  See  further,  infra^  n.  [d,  as  to 
remedies  in  Federal  courts. 

The  right  of  an  individual  creditor  of  an  insolv- 
ent corporation  to  sue  any  stockholder  for  the 
amount  of  the  par  value  of  his  stock,  given  by  1 
Wag.  Stat.  (Mo.)  chap.  87,  art.  1,  0  22,  which  pro- 
vides a  remedy  in  equity  for  the  stockholder  to  se- 
cure contribution  and  Indemnity  from  other  stock- 
holders, may  be  enforced  against  a  stockholder  in 
another  state,  since  the  Missouri  oourta  have  con- 
strued the  statute  as  giving  a  right  to  sue  a  stock- 
holder by  suit  In  the  nature  of  an  action  at  com- 
mon law.  But  it  was  conceded  in  this  case  that  the 
remedy  under  0 18  of  the  same  statute,  by  execu- 
tion against  stockholders  on  a  Judgment  agmlut 
the  corporation,  could  not  be  enforced  outside  of 
the  state.    St.  Louis  Sav.  Asso.  v.  O'Brien,  61  Hun, 

A  remedy  against  stockholders  of  a  oorporatiOD, 
provided  by  the  Michigan  statutes  by  suit  against 
the  stockholders  and  corporation  Jointly,  but  pro- 
viding that  no  levy  upon  the  property  of  stock- 
holders  shall  be  made  until  the  property  of  the 
corporation  has  been  exhausted,  with  a  further 
provision  that  personal  actions  against  corpora- 
tions must  be  brought  in  a  certain  county.  Is  ex- 
clusive of  all  other  remedies,  and  'cannot  be  en- 
forced in  another  state.    May  v.  Black,  77  Wis.  lOL 

The  remedies  provided  by  Kansas  statutes 
against  stockholders,  which  are,  first,  by  way  of 
execution  against  stockholders  on  Judgments 
against  the  corporation  after  execution  against  it 
returned  unsatisfied,  and  second,  a  suit  against 
any  of  the  stockholders  without  Joining  the  cor- 
poration, with  a  provision  giving  the  stookhokter 


1896. 


Ttjttlk  v.  National  Bank  of  the  Republic. 
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194;  Ahhey  v.  TF.  B,  Grimen  Dry  Goods  Co,  44 
Kan.  415;  Cooley,  Const.  Lim.  6th  ed.  99;  Pol- 
lard V,  Bailey,  87  U.  8.  20  Wall.  520,  22  L.  ed. 
876;  Flashy,  Conn,  109 U.  S.  871.  27 L.  ed.  966; 
FmHhNat.  Bank  v.  Francklyn,  120  U.  8. 747, 
SOL.  ed.  825;  Dennick  v.  Central R,  Co.  108  U. 
8. 11, 26L.  ed.489;  Fairfield  Y.Gallatin  County, 


100  U.  8.  47.  25  L.  ed.  544;  Wineock  v.  Tur- 
pin,  96  El.  185;  Schalucky  v.  Field,  124  III. 
617;  Sch^tz  V.  i?Vr«<  Nat.  Bank,  47  111.  App. 
124,  and  numerous  other  authorities. 

I  am  authorized  by  Justices  Mag^mder 
and  Cartwricfht  to  say  that  they  concur  in 
the  views  I  have  expressed. 


NEW  YORK  COURT  OF  APPEALS. 


Edward  MARSHALL,  Respt., 

V. 

George  R  SHERMAN,  Appt. 
(148  N.  Y.  9.) 

1.  A  constitutional  proTislon  that  debts 
from  corporations  shall  be  secured  hy 

Individ uaJ  liability  of  the  stockholders  and  saoh 
other  means  as  shall  be  provided  by  law  is  not 
self-ezecutlngr. 

2.  The  statutory  liability  of  stockhold- 
ers in  foreign  corporations  cannot  be  enforced 
except  at  the  domicil  of  the  corporation  when 
the  law  of  the  domicil  provides  the  remedy* 

8.  Particular  proTisions  of  a  statute 
proTldln^  for  the  indlTldual  liability 
of  stockholders  in  a  foreign  corporation  will 
not  be  detached  and  given  effect  outside  of  the 
domicil  of  the  corporatlon^Vif  it  would  be  impos- 


sible to  enforce  all  the  provisions  of  the  statute 
there,  and  its  whole  scope  indicates  that  it  was 
intended  to  be  enforced' only  where  passed. 

4.  The  statutory  liability  of  a  stock* 
holder  In  an  insolvent  bank  is  not  primary  and 
contractual  so  as  to  be  enforceable  in  any  juris- 
diction where  the  stockholder  may  be  found. 

6.  If,  under  any  circumstances,  an  ac- 
tion to  enforce  a  statutory  liability 
against  a  stockholder  of  a  foreign  corpo- 
ration could  be  enforced  outside  of  the  state  of 
its  creation,  it  must  be  by  such  modes  of  proce- 
dure as  like  liabilities  created  by  the  state  where 
the  suit  is  brought  are  enforced  against  its 
citizens. 

(December  19, 1895.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  affirming  a  judgment  of  a 


sued  a  special  remedy  against  other  stockholders, 
are  considered  in  Fowler  v.  Lamson,  146  111.  472,  in 
which  It  is  held  that  these  pecial  remedies  having 
been  provided  they  alone  can  be  pursued  to  en- 
force the  stockholders*  liability. 

This  decision  is  followed  In  TurriiE  v.  National 
Bank  of  The  Republic,  in  which  it  is  said 
that  the  Kansas  statute  recognizes  the  right  of 
the  stockholder  who  is  sued  to  bring  In  other 
stockholders  for  contribution  in  the  same  proceed- 
ing and  is  therefore  a  special  remedy. 

It  is  said  in  Tdttlb  v.  National  Bank  of  The 
Republic  that  the  proper  proceeding  in  such 
case  is  for  the  courts  of  the  state  in  which  a  cor- 
poration existed  to  state  an  account,  wind  up  its 
affairs,  and  determine  the  relation  of  the  stock- 
holders, creditor,  and  corporation  to  each  other 
before  attempting  to  enforce  the  liability  of  stock- 
holders in  other  states,  and  said  that  when  that  had 
been  done,  '*\f  it  becomes  necessary,  the  creditors, 
stockholders,  and  the  corporation,  or  its  represen- 
tative, may,  as  against  stockholders  who  are  dom- 
iciled here,  appeal  to  the  courts  of  this  state,  and 
have,  as  against  such  domiciled  etoc  kholders, 
adequate  relief.**  * 

So,  a  resident  of  another  state  was  not  allowed  to 
maintain  an  action  in  Massachusetts  against  a  resi- 
dent of  a  third  state  to  establish  the  latter^s  liabil- 
ity as  a  stockholder  for  a  debt  of  a  foreign  cor- 
poration which  had  no  place  of  business  in  the 
state,  bat  was  organized  under  the  laws  of  Kansas, 
which  provide  for  a  special  and  limited  liability  on 
the  part  of  a  stockholder  when  no  Judicial  proceed- 
ings have  been  had  in  Kansas  to  establish  the  lia- 
bility of  the  stockholder.  Bank  of  North  America 
V.  Rindge,  154  Mass.  208, 13  L.  R.  A.  960.  The  court 
limits  the  decision  to  the  facts  of  that  particular 
case,  but  calls  attention  to  the  difficulty  of  enforc- 
ing a  liability  of  this  nature  in  other  states  than 
84  L.  R.  A. 


that  where  the  corporation  is  established  in  such  a 
way  as  to  secure  substantial  Justice. 

So,  an  action  at  law  will  not  lie  if  the  remedy  pre- 
scribed in  the  state  of  incorporation  is  by  suit  in 
equity.  Eiickson  v.  Nesmith,  16  Gray,  281;  Terry 
V.  Little,  101  U.  S.  210,  25  L.  ed.  804. 

0.  Conditions  prescribed  by  stcUvles  in  state  of  incor- 
poration. 

The  conditions  of  stockholder's  liability  pre« 
scribed  by  the  statutes  of  a  state  which  creates  a 
corporation  are  properly  regarded  as  essential,  and 
the  liability  arises  only  when  those  conditions  are^ 
met.  So  any  prescribed  conditions  of  the  remedy 
in  that  state  are  usually  regarded  as  conditions 
precedent  to  an  enforcement  of  the  remedy  in  any 
Jurisdiction. 

Thus,  failure  to  bring  action  against  the  corpora- 
tion within  the  time  required  by  the  statutes  of 
the  state  in  which  it  is  created  in  order  to  give  a 
remedy  against  the  stockholders  will  be  fatal  to  an 
action  against  such  stockholders  in  another  state, 
even  if  the  courts  of  the  latter  state  would  other- 
wise assume  Jurisdiction  to  administer  the  remedy 
conferred  by  a  statute  of  another  state,  as  comity 
would  not  require  nor  Justice  permit  that  it  should 
be  administered  there  in  a  case  in  which  by  plain- 
tiff*s  own  neglect  his  remedy  had  ceased  to  exist  in 
the  state  of  Incorporation.  HaJsey  v.  McLean,  12 
Allen,  488. 90  Am.  Dec.  167. 

A  provision  in  the  statutes  of  a  state  in  which  a 
corporation  Is  organized  that  stockholders  cannot 
be  held  personally  liable  while  there  is  corporate 
property  which  can  be  found  to  satisfy  corporat 
debts,  and  that  a  Judgment  against  the  corporation 
and  execution  thereon  must  precede  recovery 
against  the  stockholder,  will  make  it  necessary  to 
exhaust  the  remedies  against  the  corporation  be- 
fore suit  can  be  brought  against  the  stockholder 
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Special  Term  for  OliDton  County  overruling  a 
demurrer  to  the  complaint  in  an  action  brought 
to  enforce  defendant's  alleged  statutory  liability 
for  the  debts  of  a  corporation  of  which  he  was 
a  stockholder.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McLaug^hliii  ft  Rowe»  for  appel- 
lant: 

The  defendant  is  liable,  if  at  all,  solely  by 
reason  of  the  provisions  of  the  Constitution  and 
the  statutes  of  the  state  of  Kansas  set  forth  in 
the  complaint. 

Our  courts  do  not  take  judicial  notice  of  the 
Constitution  or  statutes  of  another  state. 

Salt  Lake  City  Nat.  Bank  v.  Bendrickson,  40 
N.  J.  L.  52;  Seymour  v.  Sturgess,  26  N.  Y.  184; 
Deberoise  v.  New  York,  L.  E.  <k  W,  R.  Co,  98 
N.  Y.  377,  50  Am.  Rep.  688;  Fagan  v.  Strong, 
17  N.  Y.  Civ.  Proc.  Kep.  488;  Throap  v.  Hatch, 
8  Abb.  Pr.  28. 

The  statute  which  imposes  upon  the  stock- 
holders of  a  corporation  a  personal  liability  for 
the  corporate  debts  must  be  strictly  construed. 

CTuise  V.  Lord,  77  N.  Y.  1;  Barnes  v. 
Whfaton,  80  Hun,  16. 

The  provision  of  the  Constitution  of  the  state 
of  Kansas  set  out  in  the  complaint  does  not 
create  any  liability  against  the  defendant. 

Until  this  provision  of  the  Constitution  is 
supplemented  by  a  statute,  it  is  inoperative. 

iMorley  v.  Thayer,  8  Fed.  Rep.  737;  Mmick 
V.  Mingo  Iron  Works  Co.  25  W.  Va.  184;  Groves 
V.  Slaughter,  40  U.  8.  15  Pet.  449.  10  L.  ed. 
800;  French  v.  Tesehemaker,  24  Cal.  518;  Fusz 
V.  SpaunhoTst,  67  Mo.  256:  May  v.  Black,  77 
Wis.  101;  Barnes  v.  Wheat&n,  80  Hun,  8. 


This  action  cannot  be  maintained  ic  the 
courts  of  this  state  because  the  remedy  afforded 
by  the  statutes  pleaded  is  purely  statutory,  and 
can  be  availed  of  only  within  the-  state  of 
Kansas. 

Cook.  Stock  &  Stockholders.  8d  ed.  chap.  12; 
Barnes  v.  Wheaton,  supra;  Fowler  v.  Lamson, 
146  111.  472;  Bank  oflforih  America  v.  Rindge, 
154  Mass.  208,  13  L.  R.  A.  56;  Lawrp  v.  In- 
man,  46  N.  Y.  119;  Christensen  v.  En0, 106  N. 
Y.  103,  60  Am.  Rep.  429;  Fourth  Nat.  Bank 
V.  Franeklyn,  120  C.  S.  747.  80  L.  ed.  825; 
May  V.  Black,  Morley  v.  Thayer,  and  Nimick  v. 
Mingo  Iron  Works  Co,  supra;  Patterson  v. 
Lynde,  112  III.  196:  Pollard  v.  Baiiey,  87  U. 
S.  526.  22  L.  ed.  878;  Ericksan  v.  Nesmith,  4 
Allen.  288;  Mann  v.  Pentz,  8  N.  Y.  416;  6nf- 
fith  V.  Mangam,  73  N.  Y.  611. 

The  action  cannot  be  maintained  because 
there  is  manifest  defect  of  parties  defendant. 
The  presence  of  all  of  the  stockholders  of  the 
Miltonvale  State  Bank  are  necessary  in  order 
to  bring  the  case  within  the  requirements  of 
the  statutes  pleaded. 

The  action  cannot  be  maintained  because 
there  is  no  allegation  in  the  complaint  that 
judgment  has  been  obtained  and  execution  is- 
sued against  the  Miltonvale  State  Bank  in  this 
state,  or  that  the  receiver  has  not  sufficient 
property  to  pay  the  claim  in  full. 

Walser  v.  Seligman,  18  Fed.  Rep.  415;  Na 
tional  Tube  Works  Co.  v.  BaUou,  146  U.  8.  517. 
36  L.  ed.  1070;  Rocky  Mountain  Nat.  Bank  v. 
Bliss,  89  N.  Y.  342;  Cook,  Stock  &  Stock- 
holders, §  2'i3;  MeElmoyle  v.  Cohen,  38  U.  S. 
18  Pet.  312,  10  L.  ed.  177. 


in  acotber  state.  Jessup  v.  Carnegrie,  80  N.  T.  441. 
86  Am.  Rep.  648. 

So.  a  provision  of  a  Michigan  statute  that  no  suit 
shall  be  brouarbt  against  any  stookholder  for  any 
debt  of  the  company  until  Judgment  against  the 
corporation  and  execution  thereon  unsatisfied  in 
whole  or  in  part  makes  the  recovery  of  such  Judg- 
ment and  the  issue  of  such  execution  In  the  state  of 
Michigan  a  condition  precedent  to  any  action 
against  the  stockholder  in  another  state.  Viele  v. 
Wells,  9  Abb.  N.C.  277. 

Tet  proof  of  a  Judgment  and  unsatisfied  execu- 
tion against  a  foreign  corporation  is  held,  in  Paine 
V.  Stewart,  88  Conn.  616,  to  be  unnecessary  to  pre- 
cede an  action  against  stockholders  where  it  ap- 
pears that  tb^  corporation  had  become  insolvent 
and  gone  into  the  hands  of  a  receiver,  although  the 
statute  of  the  state  of  its  incorporation  provides 
that  stoclshoiders*  property  cannot  he  levied  upon 
as  long  as  corporate  property  can  be  found  to 
satisfy  the  claim. 

7.  Action  at  law. 

It  has  been  often  held  that  an  action  at  law  will 
lie  to  enforce  the  statutory  liability  of  stockholders 
of  a  corporation  created  by  the  laws  of  another 
state  if  that  is  a  general  and  absolute  liability  en- 
forceable in  an  ordinary  action  at  law  in  the  state 
of  incorporation.  St.  Louis  Sav.  Asso.  v.  0*Brien, 
51  Hun,  45;  Lowry  v.  Inman,  46  N.  Y.  119;  Perkins 
V.  Church.  81  Barb.  84:  Hodgson  v.  Cheever,  8  Mo. 
App.  318;  Paine  v.  Stewart,  88  Conn.  516;  Aldrich  v. 
Anchor  Coal  &  D.  Co.  24  Or.  82;  Hancock  Nat  Bank 
V.  Ellis,  166  Mass.  414. 

An  action  at  law  Is  declared  to  be  the  proper  rem- 
edy for  enforcing  the  liability  of  a  Missouri  stock- 
holder in  a  Kansas  corporation  to  its  creditors. 
Bagley  v.  TTyler.  48  Mo.  App.  195.  But  in  this  cose 
't  is  said  that  the  facts  were  set  out  so  as  to  oonsti- 
L.  R.  A. 


tute  a  good  petition,  whether  in  law  or  equity,  and 
the  case  was  tried,  by  consent  of  parties,  by  a 
Judge  who  was  at  all  events  the  proper  tribunal  to 
^ttle  the  controversy. 

But  it  Is  decided  in  Tuttle  v.  N ation Aii  Bank  of 
Thb  Republic,  that  an  action  at  law  cannot  be 
maintained  in  Illinois  against  a  stockholder  of  a 
Kansas  corporation. 

The  same  is  held  in  New  York  as  to  actions  at  law 
against  stockholders  of  Kansas  corporations  in  that 
state.    MabshaLiL  v.  Shbrv an. 

In  densriug  the  right  to  maintain  an  action  at 
law  against  stociLholders  of  a  Kansas  corporation 
in  New  York  state,  it  is  said  in  MAitaHAi.L  v. 
Sherman:  'The  stockholders  of  this  Kansas  bank 
are  not  equitably  liable  for  any  greater  sum  than 
may  be  necessary  to  discharge  the  debt?  after  the 
corporate  property  has  been  applied.  All  of  them 
that  are  solvent  should  contribute  in  proportion  to 
the  amount  of  their  holdings  of  stock.  We  are  not 
informed  by  the  complaint  how  many  stockholders 
there  are,  or  even  the  amount  of  capital  stock. 
Nor  are  we  informed  whether  any  of  the  stock- 
holders are  insolvent.  It  is  quite  evident,  there- 
fore, that  the  equitable  proportion  of  the  corporate 
debts  which  this  defendant  should  pay  cannot  he 
ascertained  or  determined  in  this  action.'* 

There  does  not  seem  to  be  any  material  dUfer- 
ence  between  the  Missouri  statute,  the  liabil- 
ity under  which  is  enforced  in  St.  Louis  Sav.  Asso. 
V.  O^Brien,  sttpra^  and  the  Kansas  statute,  the  lia- 
bility under  which  is  held  not  to  be  enforocable  in 
Marshall  v.  Sherman.  While  it  may  be  too 
much  to  say  that  the  latter  case  impliedly  over- 
rules the  former,  as  well  as  Lowry  v.  Inn&an,  and 
Perkins  v.  Church,  supra,  without  mentioning  that 
fact,  such  seems  to  be  the  result. 

When  the  laws  of  the  state  of  incorporation  pro- 
vided that  the  remedy  against  a  stookholder  in  such 
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An  action  at  law  cannot  be  maintained  b^  a 
judgment  creditor  of  an  insolvent  corporation 
organized  under  the  statutes  of  Kansas  against 
a  single  stockholder  to  recover  the  personal 
liability  therein  provided. 

Terry  v.  LittU,  101  U.  S.  216,  25  L.  ed.  864; 
Pollard  V.  Bailay,  87  U.  S.  20  Wall.  520,  22  L. 
«d.  876;  n</rn&r  v.  Uenning,  98  \J.  S.  228.  23 
L.  ed.  879;  Patterson,  v.  Lynde,  106  U.  S.  520. 

27  L.  ed.  266;  Stone  v.  Ghisotm,  118U.  8.  802. 

28  L.  ed.  991;  Grifflih  v.  Mangam,  73  N.  Y. 
•611;  Ohristensen  v.  Bno,  106  N.  Y.  97,  60  Am. 

Rep.  429;  Mann  v.  Pentz,  8  N.  Y.  416;  Third 
Nat.  Bank  v.  Gregory,  N.  Y.  L.  J.  Dec.  8. 
1890;  Morgan  v.  New  York  dk  A.  R  Co.  10 
Paige,  290,  40  Am.  Dec.  244;  Bank  of  North 
America  v.  Rindge,  154  Mass.  203, 18  L.  R.  A. 
56;  Poet  v.  Toledo,  0.  dk  St.  L.  R.  Go.  144 
Mass.  341,  59  Am.  Rep.  86;  Neu)  Haven  Horse 
Nail  Co.  V.  Linden  Spring  Co.  142  Mass.  349; 
Nimick  v.  Mingo  Iron  Works  Co.  25  W.  Va. 
184;  Coleman  v.  White,  14  Wis.  701,  80  Am. 
Dec.  797;  Smith  v.  Hvckabee,  53  Ala.  191; 
Friend  v.  Potoer^,  93  Ala.  114;  Barriek  y.Gif- 
Jord,  47  Ohio  8t.  181;  Allen  v.  Walsh,  25  Minn. 
543;  National  German-American  Bank  v.  St. 
AnUiony  Park  N.  R.  E.  Improv.  Co.  61  Minn. 
359;  Cook,  Stock  &  Stockholders,  §  222; 
Thompson,  Corp.  §S  8431,  3432. 

Messrs,  Caldwell  ft  Ellis  and  Frank  N. 
HacTAr.with  Messrs.  Riley  ft  Cantwell,  for 
irespondent: 

This  action,  being  a  legal  action,  must  be 
brought  a^nst  a  single  stockholder,  and  the 
<2ourts  of  Kansas  have  so  held. 

Abbey  v.  W.  B.  Grimes  Dry   Goods   Co.  44 


Ran.  415;  Valley  Bank  <t  &iv.  Inst.  ▼.  Ladie^ 
Cohg.  Sewing  Soc.  28  Kan.  425;  Hentig  v. 
James,  22  Ean.  326;  Hou>ell  v.  Manglesdorf,  38 
Kan.  194;  Weeks  y.  Love,  50  N.  Y.  588;  Wheeler 
V.  milar,  90  N.  Y.  858;  Mathez  v.  Neidig,  72 
N.  Y.  100;  FarnswxrUi  v.  Wood,  91  N.  Y.  308; 
Mason  v.  New  York  SUk  Mfg.  Co.  27  Hun,  307; 
Billings Y.  Trask,^  Hun,  814;  Gibbs  v.  Davis, 
27  Fla.  531;  Aldridi  v.  Anchor  Coal  db  D.  Co. 
24  Or.  32;  Perry  y.  Turner,  55  Mo.  418;  Cook, 
Stock  &  Stockholders,  8d  ed.  §  211. 

Judgment  against  the  Miltonvale  State  Bank 
in  this  state  is  not  necessary. 

Walton  V.  Coe,  110  N.  Y.  109;  1  Cook.  Stock 
&  Stockholders,  §  219;  2  Morawetz,  Priv. 
Corp.  §  888;  SheUlngton  v.  Hbwland,  58  N.  Y. 
371;  Hardman  v.  Sage,  124  N.  Y.  35;  Hirsh- 
field  V.  Bopp,  145  N.  Y.  84;  23  Am.  &  Eng. 
£nc.  Law,  p.  887;  Rocky  Mountain  Nat.  Bank 
V.  Bliss,  89  N.  Y.  842. 

In  no  respect  is  a  judgment  against  the  cor- 
poration necessary,  either  in  Kansas  or  else- 
where. 

23  Am.  &  Eng.  Enc.  Law,  p.  888;  National 
Park  Bank  v.  Remsen,  23  Jones  &  8.  144. 

The  statutes  as  to  the  stockholder's  liability, 
set  forth  in  the  complaint  upon  which  this  ac- 
tion is  based,  have,  as  to  the  defendant's  lia- 
bility in  similar  suits,  been  uniformly  sustained 
by  the  supreme  and  highest  court  of  the  state 
or  Kansas. 

Valley  Bank  dk  Sav.  Inst.  v.  Ladies  Cong. 
Sewing  Soc.  28  Kan.  428;  Hentig  v.  James,  22 
Kan.  326;  Hoiiell  v.  Manglesdorf,  33  Kan.  194; 
Abbey  v.  W.  B.  Grimes  Dry  Goods  Co.  44  Kan. 
415. 


•oase  shall  be  by  bill  in  obanoery  and  not  otberwlse 
an  action  at  law  to  enforce  the  personal  tiability  of  a 
stockholder  of  a  foreign  corporation  for  its  debt 
cannot  be  maintained  because  the  remedy  pre- 
scribed by  the  law  of  the  state  of  Incorporation  is 
exclusive.    As  to  this  see  mipra^  II.  c,  6. 

As  to  actions  at  law  in  Federal  courti*  to  enforce 
liabilities  of  this  kind  see  infra,  II.  d,  8.  It  will  be 
aeen  that  the  Federal  court  sitting  in  New  Vork 
sustains  an  action  such  as  that  which  tbe  New 
York  court  of  appeals  refused  to  sustain. 

3.  Suit  in  equity. 

The  rifirht  of  the  creditor  of  a  foreign  corporation 
to  sue  in  equity  to  reach  unpaid  stock  subeorlp- 
tioushas  been  considered  in  a  preceding  division 
(EUpra,  II.  b). 

As  to  a  bill  to  reach  the  stockholder's  statutory 
liability  and  not  his  debt  to  the  corporation  for 
stock,  the  decisions  are  not  very  numerous. 

It  is  expressly  decided  in  Massachusetts  that 
a  bill  in  equity  cannot  be  maintained  to  enforce 
against  stockholders  in  that  state  a  statutory  lia- 
bility for  the  debt  of  a  foreign  corporatlod  which 
is  not  a  party  and  which  has  no  assets  in  the  state, 
although  Id  the  state  In  which  the  corporation  was 
created  the  statutes  provided  for  a  bill  in  equity  to 
-enforce  the  liability  of  stockholders.  Erickson  v. 
Nesmith,  4  Allen.  ZSd, 

Stockholders  of  a  bank  incorporated  in  another 
atate  under  a  statute  wblch  makes  them  liable  for 
bill»  or  notes  issued  by  It  in  proportion  to  the 
amount  of  their  stock  were  sued  in  Johnston  v. 
South  Western  Railroad  Bank,  8  Strobh.  Bq.  9968,  in 
equity,  and  the  complainant  failed  because  he  was 
held  not  to  be  a  bill  holder.  It  seems  to  have  been 
assumed  that  the  remedy  was  a  proper  one  if  the 
•  complainant  had  been  entitled  to  recover  as  a  bill 
holder. 
-84   L.  R.  A. 


A  bill  in  equity  against  a  South  Carolina  stock- 
holder  of  a  New  York  corporation  who  by  the  laws 
of  New  York  was  liable  for  the  amount  of  stock 
held  for  debts  of  the  company  was  maintained  in 
Sackett's  Harbor  Bank  v.  Blake,  8  Rich.  Eq.  2S5, 
where  It  was  averred  that  the  only  other  stock- 
holders known  to  the  complainant  had  ali'eady 
paid  the  full  amount  for  which  they  were  liable. 
But  In  this  case  the  stockholder  was  a  married 
woman  and  her  estate  was  in  the  hands  of  trustees 
under  a  marriage  settlement  which  could  only  be 
reached  by  proceedings  in  equity. 

Jurisdiction  is  assumed  as  a  matter  of  course  In 
a  proceeding  In  the  nature  of  a  creditors*  bill  by  a 
judgment  creditor  of  a  corporation  against  its  di- 
rectors and  stockholders  to  charge  them  In  propor- 
tion to  the  amount  of  their  stock  with  payment  of 
the  Judgment,  where  property  of  the  corporation 
oonsisting  of  vessels  had  been  transferred  to  tbe 
defendants  by  an  alleged  sale  without  any  payment 
to  tbe  corporation.  The  court  said:  '*The  action 
is  in  the  nature  of  a  creditors*  bill  to  reach  the 
property  of  the  corporation,  which  is  in  the  pos- 
session of  the  defendants,  and  liable  for  its  debts.** 
Hastings  v.  Drew,  76  N.  Y.  9.  This  case  is  distin- 
guished in  Griffith  v.  Mangam,  78  N.  Y.  611,  from  ac- 
tions against  stockholders  as  such  on  the  ground 
that  it  seeks  to  enforce  a  liability  which  exists  at 
common  law  and  is  not  created  by  statute. 

Almost  identical  with  the  case  of  Hastings  v. 
Drew,  sujyra,  is  that  of  Bartlett  v.  Drew,  57  N.  Y. 
587,  in  which  tbe  president  of  a  foreign  corporation 
against  which  an  unsatisfled  judgment  existed  was 
sued  on  the  ground  that  be  bad  received  more  than 
the  amount  of  the  judgment  as  the  proceeds  of 
steamboats  belonging  to  the  company  which  had 
been  sold,  and  there  was  no  property  of  the  corpo- 
ration in  the  state  that  could  be  taken  on  execu- 
tion .    Tbe  court  said:    '*Def endan t.  Drew,  is  found 
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The  construction  placed  upon  the  statutes  of 
another  state  by  the  courts  of  that  state  is  as  a 
general  rule  controlling,  and  will  be  followed 
by  the  courts  of  this  state. 

8t.  Louis  San.  Asso.  v.  O'Brien,  51  Hun,  45; 
Molson's  Bank  v.  Boardman,  47  Hun,  136;  Jes- 
sup  V.  Carnegie,  80  N.  Y.  441,  86  Am.  Rep. 
643. 

The  Constitution  is  enforceable  as  is  a  stat- 
ute, and  ''differs  from  a  statute  in  its  para- 
mount force  in  cases  of  conflict."  It  is  gen- 
erally construed  the  same  as  statutes. 

Endlich,  Interpretation  of  Statutes,  p.  711, 
notes  1  and  2,  cases  cited. 

Only  such  provisions  of  the  Constitution  as 
simply  empower  the  legislature,  or  which  from 
their  nature  require  some  further  act  to  make 
them  definite,  or  prescribe  a  legislative  rem- 
edy, are  not  self -executing. 

23  Am.  &  Eng.  Eoc.  Law,  p.  870;  Willis  v. 
Mabon,  48  Minn.  140,  16  L.  R.  A.  281  (1892); 
Dodge  v.  Minnesota  P.  Slate  Roofing  Co.  16 
Minn.  878;  Allen  v.  Walsh,  25  Minn.  548;  State, 
Glapp,  V.  Minnesota  Thresfti^  Mfg,  Co.  40 
Minn.  213.  8  L.  R.  A.  510;  MoJiry.  Minnesota 
Elemtor  Co,  40  Minn.  843;  Arthur  v.  Willius, 
44  Minn.  409;  Densmore  v.  Shepard,  46  Minn. 
54;  State,  Roberts,  v,  Weslon,  4  Neb.  216; 
Thomas  v.  Otoens,  4  Md.  189;  Reynolds  v.  Tay- 
lor, 48  Ala.  420;  Miller  v.  Marx,  55  Ala.  332; 
People  v.  Hoge,  55  Cal.  612. 

Section  44  alone,  without  any  constitutional 
provision  at  all,  seems  to  be  a  sufficient  basis 
for  this  action. 

St.  Louis  Sav.  Asso.  v.  0*Brien,  51  Hun, 
45;  Oibbs  v.  Davis,  27  Fla.  531. 


This  being  an  action  at  law  and  not  lo 
equity,  rulings  exclusive  to  cases  in  equity  do 
not  apply. 

23  Am.  &  Eng.  Enc.  Law,  p.  892. 

The  Kansas  statutes  are  enforceable  in  this- 
state  80  as  to  maintain  the  present  action. 

Seymour  v.  Sturgess,  26  N.  Y.  134;  Ex  parte 
Van  Riper,  20  Wend.  614;  Drinkwater  v. 
Portland  Marine  R.  Co.  18  Me.  35;  Flash 
V.  Conn,  109  U.  S.  871,  27  L.  ed.  966;  Wind- 
ham Provident  Inst,  for  Sat.  v.  Sprague,  43 
Vt.  502;  Pollard  v.  Bailey,  87  U.  S.  20  Wall. 
520.  22  L.  ed.  876;  Grose  v.  Hilt,  36  Me.  22; 
Jessup  V.  Carnegie,  80  N.  Y.  441,  36  Am.  Rep. 
643;  Cook,  Stock  &  Stockholders.  ^§  220, 223. 
358;  2  Morawetz,  Priv.  Corp.  §  876;  Hodgson 
V.  Cheever,  8  Mo.  App.  318;  Bagley  v.  TyUr, 
48  Mo.  AppL  195;  Si.  Louis  Sat,  Asso.  v. 
O'Brien,  51  Hun,  45;  Christensen  v.  Eno,  106 
N.  Y.  103,  60  Am.  Rep.  429;  Lowry  v.  Iinnan, 
46  N.  Y.  119;  Corning  v.  MeCulUmgh,  1  N.  Y. 
47,  49  Am.  Dec.  287;  Hathorn  v.  CaUf  69  U. 
8.  2  Wall.  10,  17  L.  ed.  776. 

The  statutes  of  Kansas  do  not  provide  a  spe- 
cial  and  exclusive  remedy. 

BoweU  V.  ManglesdoTf,  88 Kan.  199;  Dennick 
V.  Central  R.  Co.  108  U.  S.  11,  26  L.  ed.  439; 
Nimick  v.  Mingo  Iron  Works  Co.  25  W.  Va. 
184. 

The  creditor  has  nothing  whatever  to  do* 
with  the  rights  of  the  stockholders  as  between 
themselves. 

Abbey  v.  W.  B,  Orim£S  Dry  Goods  Co.  44 
Kan.  419. 

That  part  of  §  44  of  the  Kansas  corporation 
act  which  relates  to  the  right  of  stockholders 


to  be  in  poesesslon  of  aaseta  of  the  dissolved  or  In- 
solvent corporation  more  than  sufficient  to  pay  the 
plaintiff  her  demand,  and  the  law  requires  that  he 
should  pay  It." 

But  until  he  has  exhausted  his  remedies  at  law 
against  the  corporation  a  mere  creditor  at  largv-  of 
a  foreign  corporation  Is  denied  the  right  to  proceed 
against  its  stockholders,  although  the  corporation 
has  divided  Its  property  and  capital  among  the 
stockholders,  dosed  its  operations,  and  gone  out  of 
existen  ce  by  the  ez  piration  of  its  charter.  Andrew 
V.  YanderbUt,  87  Hun,  468. 

Where  the  principal  stockholder  of  a  foreign 
corporation  which  had  become  insolvent  and  had 
been  dissolved  by  the  court  of  the  state  in  which  it 
was  organized  was  charged  with  having  fraudu- 
lently abstracted  the  assets  of  the  corporation,  and 
it  was  alleged  that  the  plaintiff  had  obtained  a 
Judgment  and  was  the  only  creditor  of  the  cor- 
poration, the  court  entertained  an  action  by  the 
creditor  against  such  stockholder  on  the  ground 
that  the  creditor  had  a  lien  on  the  assets  for  the 
payment  of  his  debt.  Tinkham  v.  Borst,  81  Barb. 
407. 

A  bill  charging  fraud  and  misapplication  of  the 
assets  of  a  foreign  corporation  seeking  a  discovery 
and  account  was  malDtained  against  the  stock- 
holders of  the  corporation  as  well  as  its  directors 
and  the  corporation  itself,  in  Bank  of  St.  Marys  v. 
St.  John.  25  Ala.  666. 

A  bill  in  equity  by  the  sole  creditor  of  a  corpora- 
tion was  sustained  in  Aultman^s  Appeal,  96  Pa.  506, 
against  the  corporation  and  its  stockholders,  where 
it  was  alleged  that  the  property  of  the  corporation 
had  all  been  sold,  and  that  the  defendants  consti- 
tuted all  the  stockholders  and  resided  within  the 
Jurisdiction  and  had  been  served  with  process,  so 
that  the  court  had  a  full  grasp  of  the  whole  case. 

In  Woods  V.  Wicks,  7  Lea,  40,  a  bill  in  equity  was 
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entertained  but  without  questioning  the  propriety 
of  the  remedy  in  equity  to  enforce  statutory  lia- 
bility of  stockholders. 

A  bill  in  equity  to  discover  the  names  of  the 
stockholders  of  a  foreign  corporation  and  the 
numlier  of  shares  held  by  them  was  held,  in  Post  v. 
Toledo,  C.  &  St.  L.  B.  Co.  144  Mass.  841, 50  Am.  Rep. 
86,  to  be  maintainable  in  Massachusetts  on  the 
ground  that  all  the  officers  reside  in  Massachusetts 
and  have  the  books  of  the  corporation  there,  to 
that  the  information  cannot  be  obtained  in  the 
state  of  incorporation. 

It  will  be  seen  that  most  of  the  cases  in  which  a 
remedy  in  equity  has  been  sustained  involved 
something  more  than  a  mere  statutory  liability,  as 
where  the  stockholders  had  received  aasots  of  the 
corporation. 

Some  cases  deny  the  remedy  in  equity  because  of 
a  different  remedy  at  the  domicil  of  the  corpora- 
tion. 

Thus,  a  suit  In  equity  against  stockholders  of  a 
foreign  corporation  for  a  labor  debt  of  the  corpo- 
ration wUl  not  lie  where,  by  the  laws  of  the  place 
of  incorporation,  the  only  remedy  against  stock- 
holders is  under  a  statute  providing  for  an  action 
of  assumpsit  to  be  brought  Jointly  against  stock- 
holders and  corporation  in  a  specified  county  of  the 
state,  and  providing  that  execution  shall  not  issue 
against  stockholders  until  the  property  of  the  cor- 
poration has  been  exhausted.  The  tact  that  the 
corporation  is  Insolvent  and  its  property  sold  can 
make  no  difference  with  this  result  where  the  scat- 
ute  makes  no  such  exception.  May  v.  Black,  77 
Wis.  101. 

So,  the  attempt  to  enforce  a  Judgment  against  a 
foreign  corporation  obtained  at  the  domicil  of  non- 
resident stockholders  by  a  suit  in  equity  against 
them  was  unsuccessful  in  Fowler  v.  Lamsoo,  14& 
111.  478,  in  which  case  it  is  said  to  be  well  settled  that 
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who  are  sued  and  judgment  recovered  against 
them  and  execution  satisfied  to  sue  and  recover 
from  their  fellow  stockholders,  does  not  con- 
flict in  any  way  with  the  rights  or  remedies  of 
sureties  or  guarantors  against  their  cosecurities 
or  coguarantors  for  contribution. 

Brandt.  Suretyship.  ^  252;  Cook,  Stock  & 
Stockholders.  §  229;  Beach,  Priv.  Corp.  §141; 
Morawetz,  Priv.  Corp.  §  314;  Pom.  Eq.  Jur. 
^418;  Jtidson  v.  Raasie  Galena  Co,  9  Paige, 
608,  88  Am.  Dec.  569. 

It  cannot  be  the  law  that  because  the  statute 
of  Kansas  gives  a  stockholder  a  right  to  sue  a 
fellow  stockholder  a  creditor  cannot  ^o  into 
another  state  to  enforce  the  statutory  liability 
against  a  stockholder. 

m7nick  V.  Mingo  Iron  Works  Co.  25  W.  Va. 
204:  Knovflton  v.  Acklei/,  8  Cush.  97;  Thomp- 
son, Liability  of  Stockholders,  §  88;  McDon- 
ough  V.  Fhetps,  15  How.  Pr.  872;  Ex  parte  Van 
Riper,  20  Wend.  614;  Tuttle  v.  National  Bank 
of  The  Bepublic,  48  111.  App.  481. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  a  creditor  of  the 
Milton  vale  State  Bank,  a  corporation  organized 
under  the  laws  of  Kansas  for  banking  purposes, 
against  the  defendant,  a  stockholder,  residing  in 
this  state.  The  questions  in  the  case  arise  upon 
the  defendant's  demurrer  as  to  the  sufficiency 
of  the  complaint  and  the  necessary  parties  to 
the  action.  The  complaint  avers  that  the  bank 
was  Incorporated  under  the  laws  of  Kansas  on 
or  about  the  8th  of  July,  1886;  that  it  con- 
tinued to  transact  a  banking  business  in  that 


state  until  the  12th  of  July,  1891,  when  pro- 
ceedings were  instituted  against  it  in  the  dis- 
trict court  of  the  county  of  that  state  where 
it  was  located,  which  resulted  in  the  appoint- 
ment of  a  receiver  to  wind  up  its  affairs,  and 
that  it  has  not  since  that  date  transacted  any 
business,  before  the  commencement  of  this  ac- 
tion was  dissolved,  leaving  debts  unpaid;  that 
since  the  7th  day  of  October,  1889.  the  defend- 
ant has  been  the  owner  of  thirty  shares  of  the 
capital  stock  of  the  bank,  the  par  value  of 
which  is  stated  to  be  $8,000;  that  at  the  time 
of  the  appointment  of  the  receiver  the  bank 
was  indebted  to  the  plaintiff,  as  a  depositor,  in 
the  sum  of  $191.84.  It  is  then  stated  that  the 
plaintiff  is  the  owner,  by  assignment  or  trans- 
fer, of  the  claims  of  fifteen  other  depositors  to 
whom  the  bank  was  indebted  at  the  time  of 
the  appointment  of  the  receiver  in  various 
small  sums,  upon  which,  together  with  the 
claim  held  by  the  plaintiff  in  his  own  risrht, 
judgment  was  recovered  in  the  courts  of  Kan- 
sas for  the  sum  of  $1,804  damages  and  $19.15 
costs  on  the  5th  of  September,  1891;  that  the 
plaintiff  caused  execution  to  be  issued  upon 
this  judgment  against  the  property  of  the  bank, 
which  was  returned  unsatisfi^;  that  the  corpo- 
ration is  insolvent;  and  that  $880.41  has  since 
been  paid  to  the  plaiutiff  on  this  judgment  by 
the  receiver.  Judfi;ment  against  the  afef endant 
as  a  stockholder  i8%]emanded  for  the  balance 
unpaid,  with  interest  from  the  date  of  the  ren- 
dition  of  the  jud^ent.  The  complaint  sets 
forth  certain  provisions  of  the  Constitution  of 
the  state  of  Kansas,  and  the  statutes  of  that 
state,  which,  it  is  claimed,  impose  a  legal  Ha- 


as special  remedies  had  been  provided  by  the  laws 
of  the  state  in  wbich  the  oorporatloD  was  created 
for  the  enforcement  of  the  individual  statutory  lia- 
bility of  stockholders,  they  alone  could  be  pursued 
to  enforce  that  liability. 

So.  in  Nimick  v.  Mingro  Iron  Works  Co.  26  W.  Va. 
184,  the  remedy  pre8crik)ed  by  Ohio  statutes  was 
held  to  exclude  a  bill  in  equity  to  enforce  the  liabil- 
ity of  stockholders  in  West  Virginia. 

As  to  remedies  in  Federal  courts,  see  infra^  IT.  d, 
2. 

d.  Remedies  in  Federal  courts. 
1.  if  I  general. 

Suits  are  entertained  in  federal  courts  at  the  res- 
idence of  stockholders  to  enforce  their  liability  as 
stockholders  of  corporations  in  other  states.  Glenn 
V.  Marbury.  145  U.  S.  409,  86  L.  ed.  79U:  Patterson  v. 
Lynde,  106  V,  S.  619,  27  L.  ed.  286;  Fourth  Nat.  Bank 
V.  Francklyn.  120  U.  3.  747,  30  L.  ed.  825:  National 
Tube  Works  Co.  v.  Ballou,  146  U.  S.  617,  80  L.  ed. 
1070,  Affirming  42  Fed.  Rep.  749;  Mills  v.  Scott.  99  U. 
8.  25,  26  L.  ed.  204;  Terry  v.  Little.  101  U.  S.  210. 25  L. 
ed.  864;  Payson  v.  Withers,  6  Diss.  209;  Morley  v. 
Thayer,  8  Fed.  Rep.  737;  Walser  v.  Seligman,  18  Fed. 
Rep.  415;  Holmes  v.  Sherwood.  10  Fed.  Rep.  726; 
Glenn  v.  Springs,  26  Fed.  Rep.  494;  Sayies  v.  Brown, 
40  Fed.  Rep.  8;  Stutz  v.  Handley,  41  Fed.  Rep.  631; 
Globe  Rolling-Mill  Co.  v.  Ballou,  42  Fed.  Rep.  749; 
Newberry  r.  Robinson",  80  Fed.  Rep.  841;  Bank  of 
North  America  v.  Rindge,  57  Fed.  Rep.  279; 
MoVickar  v.  Jones,  70  Fed.  Rep.  764;  Rhodes  v. 
UNTrsD  Statvs  Nat.  Bask. 

A  Federal  court  cannot  be  considered  a  foreign 
court  in  the  state  in  which  it  is  sitting,  and  there- 
fore the  right  to  enforce  a  statutory  liability  of 
stockholders  in  a  corporation  by  suit  in  a  Federal 
court  in  the  state  in  which  the  corporation  exists, 
when  there  are  grounds  of  Jurisdiction,  such  as  di- 
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verse  citizenship  of  parties,  can  hardly  be  ques- 
tioned. Such  suits  have  been  maintained  in  nu- 
merous cases  without  questioning  the  jurisdiction^ 
as  in  Hatch  v.  Burroughs.  1  Woods.  403. 

Assessments  made  by  a  Federal  court  in  bank- 
ruptcy on  stockholders  of  a  corporation  for  the 
unpaid  balance  of  their  subscriptions  are  enforced 
in  the  Federal  court  in  Sanger  v.  Upton,  91  U.  S.  50« 
28  L.  ed.  220;  Upton  v.  Hansbrough,  8  Biss.  420. 

There  are  probably  other  similar  cases  in  addition 
to  those  here  cited  which  have  been  entertained  In 
Federal  courts  as  a  matter  of  .'course  without  any 
contention  against  the  Jurisdiction. 

An  actiOD  under  an  order  or  Judgment  of  a  state 
court  awarding  execution  against  a  nonresident 
stockholder  under  Mo.  Rev.  Stat.  1879,  §  736,  upon  a 
Judgment  against  the  corporation  was  brought  in. 
a  Federal  court  in  Wilson  v.  Seligman,  144  U.  S.  41« 
80  L.  ed.  838v  but  no  question  as  to  the  Jurisdiction 
of  the  court  was  raised,  and  the  failure  of  the  ac- 
tion was  due  to  lack  of  personal  service  on  the  de- 
fendant. 

It  waa  assumed,  rather  than  decided.  Id  Morley  v. 
Thayer,  3  Fed.  Rep.  737,  that  a  Federal  court  in 
another  state  could  enforce  the  same  remedies,  and 
only  the  same  remedies,  as  the  court  of  the  state  of 
incorporation. 

2.  In  equitu* 

A  creditors^  bill  by  a  Judgment  creditor  of  a  for- 
eign corporation  after  an  execution  unsatisfied 
against  the  corporation  was  held  maintainable  In 
the  circuit  court  of  the  United  States  in  New  York 
against  stockholders  of  an  Ohio  corporation  to  en- 
force their  statutory  liability,  as  the  Ohio  statute 
provided  such  a  reoredy  in  a  case  of  that  kind» 
Newberry  v.  Robinson,  86  Fed.  Rep.  841. 

See  also  Fourth  Nat.  Bank  v.  Francklyn;  in  next 
division,  infra. 
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when  the  statutes  set  forth  in  the  complaint 
are  carefully  read,  it  is  apparent  from  their 
language  that  they  provide  for  a  special  and 
peculiar  remedy  against  the  stockholders  of  a 
corporation  created  under  the  laws  of  that 
state.  From  their  whole  structure  and  scope 
it  is  apparent  that  they  were  intended  to  oper- 
ate and  be  enforced  only  within  that  jurisdic- 
tion. It  is  quite  clear  that  as  to  some  of  their 
provisions,  at  least,  it j would  be  impossiblcxto 
enforce  them  in  this  state;  and  theyjshould  be 
construed  as  enactments  in  pari  materia,  and 
as  a  whole.  If  it  app>ears  that  they^cannot,  as 
a  whole  scheme,  be  [given  full  effect  in  this 
state  we  ought  not  to  detach  some  particular 
provision  from  the  general  context,  with  a  view 
of  ascertaining  whether  that  is  or  is  not  en- 
forceable beyond  the  local  jurisdiction.  But, 
without  reference  to  the  special  and  peculiar 
provisions  of  these  statutes,  we  think  that  the 
general  current  of  authority  is  to  the  effect 
that  such  enactments  are  to  be  enforced  only 
within  the  jurisdiction  of  the  sovereignty  where 
they  exist.  Some  of  the  authorities  will  be 
referred  to  hereafter. 

The  judgment  of  the  learned  court  below 
seems  to  have  proceeded  principally  upon  the 
ground  that  the  liability  of  the  defendant  as 
a  stockholder  of  the  insolvent  bank  in  another 
state  is  primary  and  contractual.  It  is  quite 
doubtful,  at  least,  whether  any  such  relation 
exists  between  the  stockholders  of  the  corpora- 
tion and  its  creditors  af  ter^the  capital  stock  has 
been  paid  in,  and  the  organization  of  the  cor- 
poration completed,  so  as  to  give  it  legal  ca- 
pacity to  make  contracts  and  incur  obligations 
for  itself.  The  statutes  of  this  slate,  as  con- 
strued by  judicial  decisions,  seem  to  recognize 
that  relation  only  in  cases  of  liability  l^fore 
the  capital  stock  is  paid  in.  Up  to  that  time 
the  liability  of  stockholders  has  been  likened 
to  that  of  partners  engaged  in  a  joint  enter- 
prise, which,  however,  disappears  upon  the 
perfection  of  the  corporate  organization.  We 
have  had  occasion  recently  to  examine  that 
question  in  the  case  of  National  Bank  v.  Dil- 
lingham, 147  N.  Y.  608,  and  we  adhere  to  the 
views  there  expressed  with  reference  to  this 
question,  as  well  as  other  questions  there  de- 
cided, and  which  seem  to  be  involved  in  this 
case.  It  is  true  that  the  liability  sought  to  be 
enforced  in  that  case  differed  in  its  nature  from 
that  involved  in  the  case  at  bar,  since  it  was 
not  an  action  to  enforce  a  stockholder's  liabil- 
ity, but  that  of  trustees,  for  disregard  of  an 
express  statute.  The  liability  in  that  case  was 
penal  in  its  nature.  Here  it  is  not,  and  yet  it 
cannot  be  said  that  it  arises  upon  contract  in 
the  general  sense,  as  it  would  not  exist  but  for 
the  terms  of  the  statute.  The  voluntary  pur- 
chase of  the  stock  by  defendant  would  not  of 
itself  create  any  liability.  Jessup  v.  Carnegie, 
80  N.  Y.  441,  86  Am.  Rep.  643.  The  com- 
plaint does  not  disclose  any  other  contractual 
relations  between  the  plaintiff  and  the  defend- 
ant. The  debt  which  the  plaintiff  is  seeking 
to  enforce  is  not  the  debt  of  the  defendant,  but 
that  of  the  bank.  The  only  liability  that,  in 
law,  is  imposed  upon  the  defendant  to  pay  this 
debt,  or  any  part  of  it,  is  created  by  the'  stat- 
utes of  the  state  where  the  corporation  is  domi- 
ciled. The  principle  adopted,  generally,  by 
the  more  recent  cases  in  this  state,  is  that  such 
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a  liability  is  not  strictly  based  upon  contract, 
but  is  {created  by  statute.  It  is  not  primary, 
but  secondary,  and  conditional  upon  the  fail- 
ure of  the  corporation  itself,  which  owes  the 
debt,  to  pay  it.  A  liability  is  imposed  by 
statute  upon  the  defendant  to  pay  the  corporate 
debts  to  a  limited  extent,  under  certain  circum- 
stances and  upon  certain  conditions.  It  is  not 
a  general  liability,  but  special,  and  conditioned 
upon  the  failure  of  the  corporation  itself  to- 
pay.  This  peculiar  liability  has  been  held  by 
our  courts  to  place  the  stockholders  of  the  cor- 
poration in  the  relation  of  sureties  or  guaran- 
tors of  the  corporate  debts;  and  the  obligation 
is  limited,  in  the  first  place,  by  the  defendant's 
holdings  in  the  coi-poration,  and,  in  the  second 
place,  by  the  deficiency  existing  after  the  ap- 
plication of  all  the  property  of  the  corporation 
to  the  payment  of  its  debts.  It  does  not  ap- 
pear from  the  statements  of  the  complaint  that 
the  corporate  property  which  passed  into  the 
hands  of  the  receiver  has  yet  been  marshaled 
or  appropriated  for  the  benefit  of  creditors.  It 
does  appear  that  a  part  of  it  has.  but  as  to  how 
much,  if  any,  still  remains  in  the  hands  of  the 
receiver  applicable  to  the  discharge  of  the  ob- 
ligations held  by  creditors,  the  complaint  i& 
silent.  True,  there  is  the  allegation  that  the 
corporation  is  insolvent,  and  has  not  suflScient 
property  to  discharge  its  debts.  But.  until  all 
the  property  of  the  corporation  in  the  hands- 
of  the  receiver  has  been  appropriated  to  that 
purpose,  it  cannot  be  known  what  the  de- 
ficiency is  which  the  stockholders  are  required 
to  make  up.  If  the  defendant  should  pay  the 
plaintiff's  debt  in  this  action,  for  aught  that 
appears,  someone  may  still  be  entitled  to  a  divi- 
dend from  the  receiver  on  account  of  it;  and 
until  it  has  been  definitely  ascertained  b;^  some 
proceeding,  legal  or  equitable,  either  in  the 
courts  of  the  state  where  the  corporation  was 
domiciled  or  here,  what  the  deficiency  is,  it  is 
impossible  to  say  with  any  degree  of  accuracy 
how  much  the  defendant  ought  to  pay.  The 
relations  of  the  defendant  as  a  stockholder  of 
the  corporation  are  fixed  and  governed  by  the 
laws  or  the  state  in  which  the  corporation  is 
domiciled  and  under  which  it  was  created.  If 
those  laws  created  a  liability  against  the  de- 
fendant upon  certain  conditions  and  under  cer- 
tain circumstances,  they  also  provided  a  special 
and  peculiar  remedy;  and  the  general  trend  of 
authority  is  to  the  effect  that  the  remedy  thus 
provided  must  be  followed,  and  the  proceed- 
ings for  its  enforcement  must  be  within  the 
local  jurisdiction  and  by  the  judicial  depart- 
ment of  the  sovereignty  which  enacted  the  law 
and  created  the  corporation:  and  this  would  be 
so  whether  the  liability  is  penal  in  its  nature  or 
arises  from  the  implied  obligation  of  defendant 
by  the  purchase  of  stock. 

But  if,  under  any  circumstances,  the  action 
could  be  maintained  in  this  jurisdiction,  it  must 
be  in  such  a  form  and  by  such  modes  of  pro- 
cedure as  like  liabilities  created  under  our  own 
statutes  are  enforced  against  our  own  citizens. 
There  is  no  reason  why  the  plaintiff  should  be 
permitted  to  enforce  his  debt  in  this  jurisdic- 
tion against  a  citizen  of  this  state  in  a  form  of 
action  different  from  that  which  accreditor  of  a 
domestic  corporation  may  prosecute  against  a 
domestic  stockholder.  It  is  quite  well  estab- 
lished that  in  a  case  like  this  an  action  at  law 
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by  a  single  creditor  against  a  single  stockholder 
for  the  recovery  of  a  specific  sum  of  money 
cannot  be  maintained  in  our  courts,  under  our 
statutes  declaring  the  liability  of  stockholders. 
In  such  cases  the  liability  must  be  enforced  in 
•equity  in  a  suit  brought  by  or  in  behalf  of 
all  the  creditors  against  all  the  stockholders, 
wherein  the  amount  of  the  liability  and  all 
the  equities  can  be  ascertained  and  adjusted. 
The  stockholders  of  this  Kansas  bank  are  not 
equitably  liable  for  any  greater  sum  than  may 
be  necessary  to  discharge  the  debts  after  the 
corporate  property  has  been  applied.  All  of 
them  that  are  solvent  should  contribute  in  pro- 
portion to  the  amount  of  their  holdings  of  stock. 
We  are  not  informed  by  the  complaint  how 
many  stockholders  there  are,  or  even  the 
amount  of  the  capital  stock.  Nor  are  we  in- 
formed whether  any  of  the  stockholders  are 
insolvent.  It  is  quite  evident,  therefore,  that 
the  equitable  proportion  of  the  corporate  debts 
which  this  defendant  should  pay  cannot  be  as- 
certained or  determined  in  this  action.  The 
liability  of  the  stockholders  is  a  fund  to  which 
all  the  creditors  are  entitled  to  resort  after  the 
corporate  property  has  been  applied  upon  the 
debts.  If  this  action  can  be  maintained,  it  is 
quite  apparent  that  one  creditor  may  collect 
his  debt  in  full,  and  another  creditor  may  not 
be  paid  anything  except  what  he  is  able  to  col- 
lect from  the  corporation.  The  statutes  upon 
which  this  action  is  based  provide,  among 
other  things,  that  when  judgment  is  obtained 
against  a  stockholder,  and  it  is  satisfied  by  col- 
lection or  payment,  he  may,  in  turn,  maintain 
iin  action  against  all  the  other  stockholders, 
who  are  such  at  the  time  of  dissolution,  for  the 
recovery  of  the  portion  of  the  debt  for  which 
they  were  liable;  and,  if  any  stockholder  thus 
sued  shall  not  have  property  enough  to  satisfy 
his  portion  of  the  claim,  the  deficiency  shall  be 
divided  equally  among  the  remaining  stock- 
holders, and  collected  accordingly.  It  is  quite 
apparent  that  the  purpose  of  the  law  cannot  be 
•carried  out,  except  by  a  proceeding  in  equity 
for  an  accounting,  to  which  all  the  stockhold- 
ers are  made  parties.  If  the  plaintiff  can  main- 
tain this  action,  and  collect  his  debt  from  the 
defendant,  how  can  the  defendant  proceed 
against  his  fellow  stockholders  to  reimburse 
himself  for  that  part  of  the  debt  which  they 
should  have  paid?  It  would  be  manifestly 
unjust  and  unfair  to  compel  him  to  pay  this 
•cJaim,  and  turn  him  over  to  another  action, 
perhaps  in  another  state  or  in  many  states,  in 
order  to  obtain  the  contribution  which  the  law 
evidently  contemplates.  All  these  questions 
flhould  be  settled  in  one  proceeding  or  in  one 
action,  and  that  at  the  domicil  of  the  corpora- 
tion. The  statute  contemplates  that  each  stock- 
holder shall  pay  his  just  proportion  of  any  sum 
that  may  be  required  to  discharge  the  outstand- 
ing obligations  of  the  corporation.  The  form 
of  the  action  should  be  one,  therefore,  adapted 
to  the  protection  of  all.  A  suit  at  law  by  one 
creditor  to  recover  for  himself  alone  is  entirely 
inconsistent  wHh  any  idea  of  contribution. 
The  liability  is  not  to  any  individual  creditor, 
but  for  contribution  to  the  fund  out  of  which 
all  creditors  are  to  be  paid  alike.  Hence,  the 
appropriate  remedy  is  by  suit  in  equity  to  en- 
force the  contribution,  and  not  by  one  creditor 
alone  to  appiopriate  k)  bis  own  use  that  which 
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belongs  to  others  equally  with  himself.  Na- 
tional Bank  v.  Dillingham,  mpra;  Terry  v. 
LitOe,  101  C.  S.  216,  25  L.  ed.  864;  Horncrr  v. 
Henning,  98  U.  8.  228,  28  L.  ed.  879.  It  is 
impossible  to  conceal  from  ourselves  that  such 
are  the  scope  and  real  purpose  of  the ,  action, 
and  hence  we  are  asked  to  enforce  a  remedy 
under  a  foreign  law  where  it  is  perfectly  ap- 
parent that  complete  justice  cannot  be  done, 
and  where  it  is  plain  that  an  equitable  result 
can  be  accomplished  only  by  the  courts  of 
the  jurisdiction  where  the  corporation  was 
created. 

The  case  has  thus  far  been  considered  with 
reference  to  the  discovery  of  some  practical 
method  of  applying  in  this  jurisdietion  the  pe- 
culiar local  remedy  for  the  enforcement  of  the 
statutory  liability,  created  by  the  law  of  the 
domicil.  There  is  still  another  aspect  of 
the  question  which  deserves  attention,  and  it 
must  be  viewed  in  the  light  of  notorious 
facts,  which,  though  not  appearing  in  the 
recorid,  are  matters  of  current  history  and 
common  knowledge,  to  which  we  cannot  shut 
our  eyes.  Within  recent  years  numerous 
business  enterprises  have  been  promoted  in 
some  of  the  Western  states,  the  money  for 
the  prosecution  of  which  has  been  to  a  large 
extent  borrowed  here,  either  in  the  form  of 
direct  loans  upon  some  kind  of  security,  or 
by  inducing  many  of  our  citizens  to  purchase 
stock  in  corporations  organized  for  the  pur- 
pose under  local  laws.  Much  of  these  in- 
vestments, amounting  to  a  vast  sum  in  the 
a&rgregate,  has  been  lost.  This  result  is  in 
some  degree  to  t>e  attributed  to  financial  de- 
pression, and  the  consequent  derangement 
of  business,  but  in  a  much  greater  degree  to 
the  gross  mismanagement  and  dishonesty  of 
the  managers  and  promoters.  The  funds  thus 
procured  nave  been  used  largely  in  further- 
ance of  local  and  private  interests,  and  in  dis- 
regard of  every  prudent  safeguard  for  the  pro- 
tection of  the  investors,  and  sometimes  in  de- 
fiance of  every  principle  of  common  honesty. 
In  some  cases,  when  the  managers  well  knew 
they  were  hopelessly  involved,  they  continued 
to  transact  business,  borrowing  recKlessly,  and 
pledging  the  assets  in  their  possession  or  under 
their  control.  When  the  crash  came,  these 
assets  were  sold  by  the  pledgees,  and,  of  course, 
sacrificed  in  many  cases,  leaving  large  deficien- 
cies, which  honest  and  prudent  management 
could  have  converted  into  a  surplus.  A  care- 
ful investigation  of  some  of  the  disastrous  fail- 
ures of  loan,  investment,  trust,  land,  and  mort- 
gage companies,  as  well  as  banks  and  other 
corporations,  will  reveal  this  condition  of 
things.  It  will  not  be  difficult  for  speculators 
to  purchase  large  claims  against  these  defunct 
corporations  at  a  very  low  price,  if  they  can 
be  readily  enforced  here  against  stockholders 
who  have  made  and  lost  investments  in  the 
stock.  These  considerations  are  not,  of  course, 
pertinent  in  a  case  where  a  party  is  seeking  to 
enforce  a  clear  legal  right,  whatever  may  have 
been  the  circumstances  of  its  origin,  but  they 
serve  to  stimulate  a  careful  inquiry  as  to  the 
principles  and  reasons  upon  which  the  courts 
of  this  state  are  required  to  aid  in  the  enforce- 
ment of  claims  of  this  character. 

In  the  case  at  bar  the  plaintiff's  right  of  ac- 
tion has  no  other  legal  or  moral  basis  than  the 
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fiat  of  a  legislature  of  another  state.  It  is  a 
principle  of  universal  application,  recognized 
in  all  civilized  states,  that  the  statues  of  another 
state  have,  exproprto  tigcre,  no  force  or  effect 
in  another.  The  enforcement  in  our  courts  of 
some  positive  law  or  regulation  of  another 
state  depends  upon  our  own  express  or  tacit 
consent.  The  consent  is  given  only  by  virtue 
of  the  adoption  of  the  doctrine  of  comity  as 
part  of  our  municipal  law.  That  doctrine  has 
many  limitations  and  qualifications,  and  gen- 
erally each  sovereignty  has  the  right  to  deter- 
mine for  itself  their  true  scope  and  extent. 
The  courts  of  this  state  are  open  to  all  suitors 
to  enforce  rights  of  action,  transitory  in  their 
nature,  recognized  by  the  common  law,  or 
founded  in  natural  justice,  and  when  no  law 
of  the  forum  or  any  principle  of  public  policy 
interferes.  There  is,  however,  a  large  class  of 
fereignlaws  and  statutes  which,  under  the  doc- 
trine of  comity,  have  no  force  in  this  jurisdic- 
tion. It  belongs  exclusively  to  each  sover- 
eignty to  determine  for  itself  whether  it  can 
enforce  a  foreign  law  without,  at  the  same 
time,  neglecting  the  duty  that  it  owes  to  its 
own  citizens  or  subjects.  It  has  been  held, 
and  is  a  principle  universally  recognized,  that 
the  revenue  laws  of  one  country  have  no 
force  in  another.  The  exemption  laws  and 
laws  relating  to  married  women,  as  well  as  the 
local  statute  of  frauds  and  statutes  authorizing 
distress  and  sale  for  nonpayment  of  rent,  are 
not  recognized  in  another  jurisdiction  under 
the  principles  of  comity.  Morgan  v.  NetiUe, 
74  Pa.  52;  Waldron  v.  Ritchingg,  3  Daly,  288; 
Siegel  v.  Robinson,  66  Pa.  19, 98  Am.  Dec.  775; 
EeUp  V.  Davenport,  1  Browne  (Pa.)  231;  Ross 
V.  Wigg,  84  Hun,  192;  Ludlow  v.  Van  Rena- 
selatr,  1  Johns.  95;  Skinner  v.  Tinker,  34 
Barb.  888.  It  is  well  understood*,  also,  that  the 
statutes  of  one  state  giving  a  right  of  action  to 
recover  a  penalty  have  no  force  in  another. 
Huntington  v.  AttriU,  146  U.  S.  657,  86  L.  ed. 
1128.  So,  also,  rights  of  action  arising  under 
foreign  bankrupt,  insolvent,  or  assignment  laws 
are  not  recognized  here  when  prejudicial  to  the 
interests  of  our  own  citizens.  Warner  v.  Jaff- 
ray,  96  N.  Y.  248,  48  Am.  Rep.  616;  Re  Waite, 
99  N.  Y.  438;  Earth  v.  Backus,  140  N.  Y.  230. 
23  L.  R.  A.  47;  Dovglass  v.  Phenix  Ins.  Co, 
188  N.  Y.  209,  20  L.  R.  A.  118.  There  is  an- 
other class  of  cases  where  the  right  to  enforce 
the  foreign  statute  is  conditioneii  upon  the  ex- 
istence of  a  law  substantially  similar  here. 
Wooden  v.  Western  N.  F.  &  P.  R.  Co.  126  N. 
Y.  10,  18  L.  R.  A.  458,  Statutes  giving  a 
right  of  action  for  negligence  resulting  in  death 
belong  to  that  class.  Whitfoid  v.  Panama  R. 
Co.  28  N.  Y.  465.  There  are  many  other 
classes  of  foreign  statutes  affecting  public  and 
private  Interests  which  courts  have  uniformly 
held  can  have  no  extraterritorial  force  or  effect. 
From  the  general  trend  of  judicial  decisions  in 
this  country,  and  the  consensus  of  authority 
on  the  question,  it  may  be  safely  asserted  that 
rights  of  action  such  as  are  set  forth  in  the 
complaint  in  this  action  are  not  enforceable  in 
another  jurisdiction  upon  any  obligations  of 
comity.  It  has  been  held  that  an  action  by  a 
New  York  creditor  of  a  corporation  organized 
under  the  manufacturing  act  of  this  state 
against  a  New  Jersey  trustee  in  the  courts  of 
that  stale,  for  neglect  to  file  the  annual  report, 
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could  not  be  maintained.  The  opinions  of  the 
several  members  of  the  court  in  that  case  coo- 
tain  a  clear  and  interesting  discussion  of  the 
law  applicable  to  the  question.  Derrickson  v. 
Smith,  27  N.  J.  L.  166.  The  courts  of  Massa- 
chusetts have  uniformly  refused  to  entertain 
actions  of  this  character,  either  upon  the 
ground  that  to  enforce  the  foreign  law  would 
be  injurious  to  its  own  citizens,  or  that  com 
plete  justice  could  not  be  administered  in  \is 
courts  under  its  special  and  peculiar  provi- 
sions. Erickson  v.  Nesmith,  svpra;  iV>»^ 
Haven  Horse  Nail  Co.  v.  Linden  Spring  Co. 
142  Mass.  349;  Post  v.  Toledo,  C.  cfc-  St.  L.  R. 
Co.  144  Mass.  841.  59  Am.  Rep.  86;  Bank  of 
North  America  v.  Rindge,  164  Mass.  203.  13  L. 
R.  A.  56.  The  arguments  of  the  court  in  these 
cases  upon  which  the  conclusion  was  based  de 
serve  the  highest  respect,  and  it  is  worthy  of 
notice  that,  in  the  case  last  cited,  the  statute 
sought  to  be  enforced  was  the  identical  one 
now  under  consideration  in  the  case  at  bar. 

The  highest  court  of  Illinois  has  also  refused 
to  enforce  this  same  statute  and  provision  of 
the  Kansas  Constitution,  on  the  ground  that 
the  remedy  was  special,  and  must  be  pursued 
in  the  state  where  the  corporation  exists.  Foit- 
ler  V.  Lamson,  146  III.  472.  In  another  case 
{Young  V.  Fanoell,  189  111.  326)  it  held  that  it 
could  not  enforce  by  action  at  law  a  statute  of 
Oregon  for  the  collection  of  unpaid  subscrip- 
tions, for  the  reason  that  a  complete  settlement 
of  the  controversy  required  a  bill  in  e<4uity, 
where  all  the  parties  interested  were  before  the 
court,  so  that  complete  justice  could  be  meted 
out  to  all,  and  conflicting  rights  and  equities 
finallv  adjusted.  Patterson  v.  Lynde,  112  111. 
196;  Id.  106  U.  8.  519,  27  L.  ed.  265.  By  the 
Constitution  and  laws  of  Michigan,  stockhold- 
ers of  corporations  of  that  state  are  individually 
liable  for  certain  debts  to  be  enforced  by  ac- 
tion of  assumpsit;  and  the  highest  court  of 
Wisconsin  has  held  that  the  remedy  was  exclu- 
sive; that  the  corporation  itself  was  a  necessary 
party;  and  that  the  liability  could  be  enforced 
only  in  the  courts  of  Michigan.  May  v.  Black. 
77  Wis.  101.  It  has  been  also  held,  after  ex- 
haustive consideration,  that  a  creditor  of  an 
Ohio  corporation  could  not  enforce  the  statu- 
tory liability  of  a  stockholder  in  the  courts  of 
West  Virginia.  NimickY.  Mingo  Iron  Works 
Co.  25  W.  Va.  184.  There  are  numerous 
other  decisions  in  the  state  and  Federal  courts 
that  hold,  in  effect,  either  that  such  a  liability 
cannot  be  enforced  at  all  beyond  the  local  ju- 
risdiction, or  that  such  an  action  must  be  in 
equity  after  all  remedies  against  the  corpora- 
tion have  been  exhausted,  and  that,  too.  in  the 
state  where  the  stockholder  is  sought  to  be 
charged;  or.  at  least,  the  bill  must  show  upon 
its  face  by  proper  allegations  that  such  a  pro- 
ceeding was  impossible  or  that  all  the  corporate 
assets  have  been  applied  to  the  payment  of  the 
claims  of  creditors.  Terry  v.  Little,  101  U.  8. 
216,  25  L.  ed.  864;  National  Tube  Works  Co. 
V.  Ballou,  146  U.  S.  517.  86  L.  ed.  1070;  /W/- 
ard  V.  Bailey,  87  U.  8.  20  Wall.  520,  22  L.  ed. 
376:  Fourth  Nat.  Bank  v.  Francklyn,  120  U. 
S.  747,  30  L.  ed.  826;  P^ek  v.  Miller,  89  Mich. 
594;  BarHck  v.  Giford,  47  Ohio  St  181; 
Allen  V.  Walsh,  25  Minn.  543;  Smith  v.  Hueka- 
bee,  53  Ala.  191.  The  decisions  of  our  own  courts- 
are  also  to  the  effect  that  special  remediea  pro- 
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vided  by  foreign  laws  to  enforce  the  liability 
of  stockholders  in  foreign  corporations  must 
be  applied  by  the  courts  of  the  state  in  the  lo- 
cal jurisdiction,  and  where  the  corporation  is 
domiciled.  Lo^cry  v.  Inmon,  46  N.  Y.  119; 
ChTUtermn  v.  Eno,  106  N.  Y.  97, 60  Am.  Rep. 
429:  Barnes  v.  Wheaton,  80  Hun,  8.  TLe 
statutes  iD  these  cases  were,  it  is  true,  different 
in  some  respects  from  that  now  under  consid- 
eration; but  when  these  cases  are  read  with 
some  of  our  more  recent  decisions  as  to  the 
mode  of  enforcing  the  liability  of  stockholders 
in  our  own  corporations,  it  becomes  at  once 
apparent  that  they  apply  to  the  statute  in  ques- 
tion. National  Bank  v.  DiUingham,  147  N. 
Y.  608. 

The  objection  to  this  action  does  not  rest 
upon  the  principle  that  the  plaintiff  is  seeking 
to  enforce  a  statute  for  the  recovery  of  a  pen- 
alty, since  the  liability  is  not  penal  in  any  in- 
ternational sense,  but  arises  upon  the  statute 
as  an  implied  obligation  which  the  defendant 
assumed  when  he  purchased  his  stock.  Coch- 
ran V.  Wxechers,  119  N.  Y.  899,  7  L  R.  A. 
568;  Fla^h  v.  Conn,  109  U.  S.  871,  27  L.  ed. 
966;  Richmond  v.  Irons,  121  U.  B.  27,  30  L.  ed. 
864.  The  case  involves  questions  which  open 
a  broad  field  for  investigation.  Il  would  take 
much  time  and  labor  to  explore  it  thoroughly. 
It  would,  perhaps,  be  impossible  to  state  the 
principle  upon  which  the  decision  should  rest 
without  apparently  coming  in  conflict  with 
some  of  the  numerous  cases  on  the  subject  at 
some  point.  The  great  weight  of  authority, 
as  will  be  seen,  is  against  the  right  to  maintam 
such  an  action,  bometimes  the  decision  is 
put  upon  one  ground,  and  sometimes  upon  an- 
other, but  it  is  to  be  noticed  that  the  party  seek- 
ing to  enforce  such  a  statute  in  a  foreign  juris- 
diction has  been  quite  uniformly  defeated. 
The  statute  in  question,  while  creating  a  cer- 
tain liability  on  the  part  of  a  stockholder  to  a 
creditor  of  a  corporation,  at  the  same  time 
gives  to  the  former  certain  rights  as  against  his 
fellow  stockholders  for  contribution.   It  should 


be  administered  in  such  a  wajr  as  to  secure  the 
rights  of  all  in  the  same  action.  This  is  the 
interpretation  which  we  have  given  to  our  own 
statutes  enacted  for  a  similar  purpose.  It  is 
clear  that  this  cannot  be  done  in  this  action, 
since  the  theory  of  the  plaintiff  is  that  the  de- 
fendant is  liable  in  successive  actions  at  law  by 
creditors,  suin^  separately,  until  he  has  paid  a 
sum  equal  to  his  stock,  and  then  he  must  resort 
to  some  other  jurisdiction  for  contribution. 
This  would  be  most  unjust  and  oppressive,  and 
it  is  safe  to  say  that  no  well-considered  case 
can  he  found  that  sanctions  such  a  principle. 

While  this  is  not  an  action  for  a  penalty  yet 
we  think  that  it  belongs  to  a  class  of  cases  in 
which  there  is  no  obligation,  under  any  well- 
recognized  principle  of  the  law  of  comity,  to 
enforce  a  claim  founded  upon  such  a  statute. 
Moreover,  the  right  asserted  and  the  remedy 
provided  are  of  such  a  nature  that  they  cannot 
be  given  any  practical  effect  here  without  in- 
justice to  our  own  citizens.  We  are  virtually 
asked  to  ignore  our  own  rules  of  construction 
and  methods  of  procedure  in  order  to  compel 
the  defendant  to  pay  to  foreign  creditors  a  sum 
equal  to  his  holdings  of  stock,  without  any 
power  to  inquire  into  the  necessity  for  it  bj  an 
accounting  or  to  secure  to  him'any  recourse 
against  others  equally  liable.  When  the  courts 
of  this  state  are  asked  to  administer  the  statutes 
of  Kansas,  and  we  can  see  that  the  case  is  sur- 
rounded with  such  complications  and  the  cir- 
cumstances are  such  that  it  cannot  be  done 
without  injustice  to  our  own  citizens,  or  that 
it  will  be  impossible  to  do  full  and  complete 
justice  to  all  the  parties  in  interest,  it  is  rea- 
sonable and  just  to  decline  to  administer  them 
at  all. 

The  judgment  of  the  General  and  Special 
Terms  should  be  reversed,  with  costs  in  all  courts, 
and  the  demurrer  sustained,  with  leave  to  the 
plaintiff  to  amend  the  complaint  on  payment 
of  costs. 

All  concur. 


INDIANA  SUPREME  COURT. 


PITTSBURGH,  CINCINNATI,  CHICAGO, 
&  ST.  LOUIS  RAILROAD  COMPANY. 
Appt,, 

George  REDDING. 
(140  Ind.  101.) 

!•  Trainmen  are  not  f^nilty  of  wilftil 
or  wanton  neglect  of  duty  in  falling  to 
stop  a  freiffbt  train  runninff  on  a  sharp  up- 
grade at  a  speed  of  8  miles  an  hour,  to  remove  a 
boy  eight  years  and  live  months  old,  who  io  vio- 
lation of  the  statutes  as  well  as  uf  the  orders 
of  theengioeer  caught  bold  of  and  bunir  to  one 
of  the  cars  In  the  moving  train,— especially  where 
it  does  not  appear  that  the  train  could  be  safely 
stopped  at  that  place. 


8.  ▲  loncfhand  nuuraaerlpt  of  alleged  evi- 
dence cannot  be  regarded  as  a  biJl  of  exceptions 
on  appeal. 

(February  27, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Delaware  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Burchenal  ft  Rape  for  appel- 
lant. 

Messrs.  J.  M.  Morris  and  Brown  ft 
Brown  for  appellee. 


NoTB.— For  cases  somewhat  akin  to  the  above,  I 
see  Planz  v.  Boston  &  A.K.  Co.  'Mass.)  17  L.  R.A.  885;  | 
Farber  v^.  Missouri  P.  H.  Co.  (Mo.)  20  L.  R.  A.  960; 
84  L.  a  A 


Smith  V.  Louisville  &N.  R.  Co.  (Ky.)  22  L.  R.  A. 
72;  and  Houston,  C.  A.  k  N.  R.  Co.  v.  Boiling  (Ark.) 
27  L.  R.  A.  190. 
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Howard,  J.,  delivered  the  opiDion  of  the 
court: 

From  the  special  verdict  in  this  case  it  ap- 
pears that  OD  the  25th  day  of  September,  1891, 
the  appellant  company  ran  a  train  of  cars,  in  a 
southeasterly  direction,  through  the  city  of 
New  Castle,  the  train  consisting  of  a  locomo- 
tive engine,  tender,  twenty-seven  loaded  box 
cars,  and  a  caboose.  It  was  a  through  freight, 
passing  through  the  town  between  4  and  5 
o'clock  in  the  afternoon,  and  without  making 
any  stop  at  the  depot.  The  appellee  was  at  the 
time  eight  years  and  five  months  old,  and 
lived  in  the  town,  with  his  father  and  mother. 
The  father  was  on  this  day  engaged  at  work  as 
a  carpenter  at  a  point  several  miles  distant 
from  the  town.  The  boy  had  been  at  school 
during  the  day,  and  returned  home  after  dis- 
missal of  school,  about  half-past  8  o'clock. 
About  4  o'clock,  his  mother,  who  was  engaged 
at  her  trade  as  seamstress,  permitted  him  to 
go  out  and  ride  upon  a  wagon  for  a  distance 
of  a  square  and  a  half,  with  directions  to  then 
return  home.  Instead  of  returning  as  directed, 
appellee  wandered  on  for  some  squares,  until 
he  crossed  to  the  south  side  of  the  railroad 
track,  where  he  stood  as  said  freight  train 
came  along.  As  the  engine  approached  and 
passed  the  place  where  appellee  stood,  the  en- 
gineer noticed  him,  and  said  to  him,  ''Oo 
away  from  there."  The  special  verdict  then 
continues:  "That  the  plaintiff,  George  Red- 
ding, then  went  to  a  point  about  20  feet  east  of 
the  east  side  of  Byer  street,  on  the  south  side 
of  the  track;  and,  as  the  fourth  or  fifth  car  of 
said  train  to  the  rear  of  the  engine  passed  him, 
he  seized  hold  of  an  iron  attached  on  the  side 
near  the  end  of  said  car,  and  drew  himself  up, 
and  rested  his  right  knee  on  an  iron  loop  or 
half  ring  attached  to  the  sill  of  the  car,  and 
his  left  foot  on  the  lid  of  the  grease  box  of  the 
truck,  in  which  position  he  rode  on  said  car 
a  distance  of  800  feet.  At  the  time  the  plain- 
tiff so  seized  hold  of  said  car  the  said  train 
was  running  at  a  speed  of  8  miles  an  hour 
and  on  a  sharp  up  grade.  That  at  the  time 
the  plaintiff  so  seized  hold  and  hung  upon 
said  car  the  fireman  of  said  freight  train,  James 
R.  Muckridge,  was  standing  within  8  feet  and 
in  touching  distance  of  the  engineer,  and  saw 
plaintiff  get  upon  said  car  and  saw  hfm  hang- 
ing thereon,  and  ride  thereon  to  the  place 
where  he  fell  off,  and  could  easily  have  called 
the  attention  of  the  engineer  to  the  situation 
and  condition  of  the  plaintiff.  And  during 
the  time  that  the  plaintiff  was  so  upon  said 
car,  the  said  Mudsridge  made  backward  and 
forward  motions  with  his  right  arm  and  hand 
toward  and  at  the  plaintiff,  which  frightened 
and  caused  the  plaintiff  to  jump  off  the  car, 
and  whilst  the  car  was  so  in  motion  as  afore- 
said; and  in  alighting  the  plaintiff  fell  un- 
der said  car,  with  his  left  leg  across  the  rail  of 
said  railroad,  and  the  car  wheels  passed  over 
it,  and  so  crushed  and  mutilated  it  as  to  leave 
it  banging  together  with  the  shreds  of  flesh 
and  the  sinews.  That  amputation  was  made 
necessary,  and  soon  thereafter,  on  said  day, 
had.  That  said  train  could  have  been  easily 
stopped  within  a  distance  of  four  or  five  car 
lengths  before  reaching  the  point  of  the  acci- 
dent, after  the  plaintiff  was  seen  upon  said 
train  by  said  Muckridge.  That  the  average 
^  L.  R.  A. 


length  of  the  cars  of  said  train  was  33  or  34 
feet.  That  as  soon  as  said  Muckridge  saw 
the  accident  he  made  the  remark  to  the  en||;tn- 
eer,  standing  at  his  side,  *  We  have  got  him,' 
or- '  We  have  killed  him.'  That  no  effort  was 
made  to  stop  or  check  the  speed  of  said  train 
whilst  the  plaintiff  was  so  hanging  upon  said 
car.  That  at  the  time  the  plaintiff  got  upon 
said  car  he  did  not  fully  realize  or  appreciate 
the  danger  or  peril  of  his  act" 

We  do  not  think  that  this  verdict  finds  facts 
sufficient  to  entitle  appellee  to  judgment  It 
first  appears  that  he  was  a  trespasser  upon  ap- 
pellant s  train;  not  a  technical  trespasser  sim- 
ply, but  a  trespasser  in  direct  violation  of  the 
order  of  the  engineer,  who  saw  him  standing 
near  the  moving  train,  and  said  to  him  in 
warning,  "  (Jo  away  from  there."  He  was 
also  on  the  train  in  disobedience  to  bis  moth- 
er's command,  since  she  told  him  to  return 
home  after  his  ride  upon  the  wagon.  His 
climbing  upon  a  moving  car  was,  moreover,  a 
misdemeanor  under  the  statutes  of  the  state. 
Rev.  Stat  1894,  §  2290  (Rev.  Stat  1881,  §2169). 
This  is  not  like  the  case  of  LouimiUe,  N.  A.  <A 
C.  R.  Go.  V.  Seart,  11  Ind.  App.  654,  where  a 
boy  nearly  eight  years  of  age,  playing  upon 
the  street,  slipped,  and  without  fault  on  his 
part  was  accidentally  thrown  upon  the  track, 
where  he  was  run  over,  and  his  legs  taken 
off  by  a  passing  train.  The  only  question  for 
decision  in  the  case  at  bar,  taking  into  consid- 
eration the  tender  years  of  the  appellee,  and 
the  fact  that  he  did  not  realize  or  appreciate 
the  danger  and  peril  of  his  act,is  whether  the  ap- 
pellant was  or  was  not  guilty  of  wilful  or  wan- 
ton neglect  of  duty  in  not  stopping  the  train  and 
removing  the  boy,  when  his  danger  was  dis- 
covered. In  Cincinnati,  H.  dt  5.  /?.  Go.  v. 
Kawen,  49  Ohio  St  280,  16  L.  R.  A.  674,  a 
pa.ssenger  fell  off  the  rear  of  one  train,  and  lay 
stunned  upon  the  track,  when  a  train  follow- 
ing in  an  hour  afterwards  ran  over  and  killed 
him.  The  employees  of  the  first  train,  though 
informed  that  the  man  had  fallen  off,  refo^ 
to  stop  the  train,  and  take  him  up,  or  give  no- 
tice to  the  crew  of  the  following  train  so  that 
they  mi^ht  not  injure  him ;  and  for  such  wil- 
ful and  inexcusable  neglect  of  duty  and  dis- 
regard of  the  dictates  of  our  common  human- 
ity the  company  was  rightly  held  answerable 
in  damages,  fn  the  case  before  us.  however, 
it  does  not  appear  from  the  facts  found  that 
the  boy  was  necessarily  in  danger.  He  had 
climbed  upon  the  train,  apparently  at  the 
same  place  provided  for  the  use  of  employees 
in  mounting  the  cars;  and  to  the  fireman,  who 
saw  him  there,  it  may  not  have  seemed  so 
dangerous  a  situation  as  in  fact  it  was.  The 
fireman  and  the  engineer,  both  of  whom  ap- 
parently knew  of  the  presence  of  the  boy 
clinging  to  the  box  car,  may  have  thought 
that,  as  he  had  {^t  there  while  the  train  was 
in  motion,  he  might  hold  on  there  in  safety, 
or  that  he  might  jump  off  with  even  greater 
ease  and  safety  than  he  had  jumped  on.  At 
least  it  does  not  seem  clearly  a  case  of  crimi- 
nal carelessness  on  the  part  of  the*  train  em- 
ployees to  have  continued  the  train  in  motioD 
on  the  **  sharp  up  grade "  on  which  it  was 
then  moving.  It  was  not  a  suitable  place  to 
stop  a  loaded  freight  train.  Besides,  it  may 
have  been  dangerous  to  do  so.    The  verdici 
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shows  that  the  train  could  have  been  stopped 
in  a  few  car  lengths,  but  it  does  not  find  that 
this  might  safely  be  done.  A  passenger  train 
— as  in  the  Ohio  case  which  we  have  cited— 
might  be  closely  following  this  freight,  and, 
for  all  that  appears,  up  this  same  steep  grade. 
If  that  were  so,  the  stopping  of  the  freight 
train  might  be  attended  with  great  danger  to 
passengers  and  to  the  crews  of  both  trains. 
In  addition,  it  is  not  clear  that  the  stopping 
of  the  train  might  not  have  jerked  the  bov  off 
€ven  more  quickly  than  he  lumped  off  him- 
self. It  is  found  in  the  verdict  that  the  for- 
ward and  backward  motion  of  the  fireman's 
arm  frightened  the  appellee,  so  that  he  Jumped 
off.  This,  we  think,  must  be  regarded  as  a 
mere  conclusion.  Appellee  was  not'  frightened 
by  the  warning  of  the  engineer,  when  told  to 
keep  away  from  the  moving  train.  His 
mounting  the  train  seems,  at  least,  as  danger- 
-ous  an  act  as  was  the  dismounting.  The  ac- 
tion in  the  last  case  may  have  been  due  quite 
as  much  to  the  boy's  own  consciousness  of 
wrongdoing  as  to  any  fear  caused  by  the  mo- 
tions of  the  fireman's  arm.  The  motions,  be- 
sides, may  have  been  by  way  of  caution 
quite  as  much  as  threat.  Th«^  may  have 
meant  ''hold  on  tight"  quite  as  well  as  "  jump 
off."  Appellee,  notwithstanding  his  tender 
years,  was  unquestionably  quick,  active,  and 
unusually  daring.  The  trainmen,  accustomed 
themselves  to  take  such  risks  as  the  boy  was 
taking,  may  have  honestly  believed  him  to  be 
in  no  great  danger.  He  was  a  wrongdoer,  and 
it  is  not  clear  that  they  were  guilty  of  wilfully 
injuring  him.  If  the  facts  are  correctly  found 
by  the  jury,  we  do  not  think  the  companv  is  li- 
able. See  Plam  v.  Bo$ton  db  A,  R.  Co.  157*Mass. 
877.  17  L.  K:  a.  885. 

Both  .appellant  and  appellee  refer  to  the 
•evidence  in  discussing  the  verdict,  but  the 
evidence  is  not  in  the  record.  The  clerk  does 
not  show  that  a  bill  of  exceptions  containing 
the  evidence  was  ever  filed  in  his  office.  It  is 
perhaps  shown  that  a  longhand  manuscript  of 
alleged  evidence  was  filed  in  the  clerk's  office. 
But  the  longhand  manuscript  is  not  a  bill  of 
exceptions.  It  should,  after  filing  in  the  clerk's 
•office,  be  embodied  in  a  bill  of  exceptions; 
and  this  bill  of  exceptions,  with  the  long- 
hand manuscript  so  embodied  therein,  should, 
after  having  been  presented  to  and  signed 
by  the  judge,  within  the  time,  given,  be 
:fl]ed  in  the  clerk's  office.  All  this,  besides, 
should  appear  from  the  record,  and  over  the 
certificate  and  seal  of  the  clerk.  We  need 
not,  perhaps,  presume  that  a  court  stenog- 
rapher knows  how  to  make  up  a  bill  of  ex- 
ceptions. It  is  not  his  duty  to  do  this.  He 
18  sworn  simply  to  take  down  and  transcribe 
the  evidence,  rulings,  etc.  However  this  may 
be,  it  is  the  duty  of  the  appellant  to  bring  a 
correct  record  to  this  court;  and  our  decisions 
cannot  be  made  up  from  an  examination  of 
papers  which  form  no  part  of  the  record.  We 
are  of  opinion  that  in  this  case  justice  may 
more  certainly  be  attained  by  granting  a  new 
trial  than  In  any  other  way. 

fhe  judgment  is  Vterefare  reversed,  with  in- 
atructions  to  grant  a  new  trial. 

Monks,  J.,  took  >no.pa7tinithe4eci8ioD  of 
•this  case. 


Catherine  DANTZER  et  al.,  AppU,, 

V. 

INDIANAPOLIS      UNION      RAILWAY 
COMPANY. 

(Ul  Ind.  004.) 

1.  ▲  eonstitatioiubl  rl^ht  to  a  remedy 
Air  injury  to  property  does  not  include  the 
riRbt  to  recover  for  an  Injury  not  dUfereot  in 
kind  but  only  In  deirree  from  that  suflTered  by 
the  community  in  general  from  the  vacation  of 
a  remote  part  of  a  street,  though  it  causes  depre- 
ciation lo  the  value  of  property,  but  leaves  ample 
means  of  access  thereto. 

8.  Depredation  in  the  value  of  property 
by  the  added  inoonvenienee  tut  aooeee 
thereto  consequent  on  the  vacation  of  a  part  of  a 
street  at  a  point  some  distance  therefrom  is  an 
injury  not  different  in  kind,  but  only  in  degree, 
from  that  suffered  by  the  community  in  general, 
and  will  not  sustain  a  right  of  action  for  dam- 
ages. 

8.  Whether  a  le^al  injury  is  pleaded  by 
alleging  the  vacation  of  a  part  of  a  street  at 
some  distance  from  one*8  property  is  a  question 
of  law  for  the  court,  and  not  a  question  for  the 
Jury. 

(McCdbe,  J.,  dissents.) 

(December  ZU 18M.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  alleged  wrongful  interfer- 
ence with  a  street  which  was  one  of  the  means 
of  access  to  plaintiff's  property.     Afflrmed. 

The  facts  are  staled  in  the  opinion. 

Messrs,  Claypool  ft  Clajrpool*  W.  A. 
Ketcham,  Duncan  &  Smith,  and  A. 
Seidenstieker  for  appellants. 

Messrs.  Baker  ft  Daniels  and  F.  Winter 
for  appellee. 

Haekney,  J.,  delivered  the  opinion  of  the 
court: 

Formerly,  the  appellee's  station  for  the  re- 
ception and  discharge  of  passengers  for  all  of 
the  railways  entering  the  city  of  Indianapolis 
was  bounded  on  the  north  by  Louisiana  street, 
on  the  east  by  Meridian  street,  on  the  south  by 
McNabb  street,  and  on  the  west  by  Illinois 
street.  McNabb  street  extended  but  to  the  in- 
tersections of  Meridian  and  Illinois  streets. 
One  square  south  of  McNabb  street,  and  par- 
allel with  that  street,  was  and  is  South  street, 
extending  east  and  west,  and  connecting  with 
numerous  streets  of  said  city  running  north 
and  south.  Between  McNabb  and  South 
streets,  about  midway,  and  on  the  west  side 
of  Ulinois  street,  were,  and  ever  since  have 
been,  the  lots  of  the  appellants,  upon  which 
was  erected  and  maintained  a  public  hotel.  At 
that  time  Illinois  street  extended  for  miles 
north  and  south  of  appellants'  property,  which 
abutted  upon  it,  and  was  free  to  public  travel 
upon  its  surface,  excepting  as  the  appellee's 
railway  tracks  crossed  the  same.  Beneath  the 
surface  of  said  Illinois  street,  and  under  said 


NoTB.— As  to  damages  to  abutting  owner  by  va- 
cation of  highway,  see  note  to  People,  Hart,  v. 
Marin  County  (Cal.)  28  L.  R.  A.  eoS;  also  Chicago  v. 
Burcky  (lU.)  Stf  L.  B.  A.  We. 
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railway  tracks,  bad  been  constructed  and  used 
a  tunnel  for  public  travel  between  Georgia  street 
(the  second  street  north  of  said  station)  and 
said  South  street  These  conditions  existing 
in  June,  1886,  the  common  council  of  said  city 
vacated  that  part  of  Illinois  street  beginning  50 
feet  south  of  the  north  line  of  Louisiana  street 
(the  first  street  north  of  said  station),  and  ex- 
tending south  for  the  distance  of  210  feet,  and 
also  vacated  a  portion  of  McNabb  street,  that 
18  to  say,  a  strip  35  feet  in  width  off  of  the 
north  side  of  said  street.  Soon  after  so  vacat- 
ing said  streets,  the  appellee  tore  down  its  sta- 
tion house  and  built  anew,  extending  its  car 
sheds  and  buildings  over  that  part  of  Illinois 
street  so  vacated,  and  inclosing  that  part  of 
said  street,  and  guarding  the  former  north  line 
of  McNabb  street,  with  iron  fences,  and  along 
the  vacated  portion  of  McNabb  street,  to 
within  1  foot  of  the  center  of  said  street,  it  con- 
structed a  grade  above  the  old  grade  of  the 
street,  and  placed  thereon  two  railway  tracks. 
The  north  line  of  the  appellants'  property  is 
96  feet  south  of  any  of  the  obstructions  as 
added  to  Illinois  street,  and  the  south  line 
thereof  is  156  feet  from  any  of  such  obstruc- 
tions. The  walls  guarding  the  southern  en- 
trance to  said  tunnel  occupy  such  part  of  Illi- 
nois street  that  on  the  west  thereof  there  is  a 
street  bed  of  19  feet  to  the  sidewalk  curb,  on 
the  east  there  is  a  street  bed  of  19  feet  to  the 
sidewalk  curb,  and  on  the  north  there  is  a 
street  bed  of  23  feet  between  the  coping  and 
the  center  line  of  McNabb  street,  thus  leaving  a 
passageway  around  the  sides  and  ends  of  said 
tunnel.  Since  so  closing  Illinois  street,  the 
premises  of  appellants  can  be  reached  from 
the  southern  part  of  the  city  by  the  same  streets 
and  courses  that  formerly  existed,  and  from  the 
northern  part  of  the  city  by  the  ways  which 
existed  fonnerly,  excepting  by  the  surface  of 
Illinois  street  over  said  distance  of  210  feet  so 
vacated,  and  excepting  that  part  of  McNabb 
street  so  vacated.  The  appellant's  property 
and  the  block  in  which  it  is  situated  are  acces- 
sible from  points  on  Illinois  street  north  of  the 
union  station  through  said  tunnel,  or  by  cross 
streets,  to  Meridian  street,  thence  south  on  Me- 
ridian street  to  McNabb  street  or  South  street, 
and  thence  west  to  Illinois  street,  south  of  the 
vacated  portion  thereof.  The  changes  occa- 
sioned by  vacating  the  streets  named  have 
required  persons  who  might  desire  to  reach  the 
property  of  the  appellants  from  North  Illinois 
street,  or  in  passing  from  said  property  to 
North  Illinois  street,  to  travel  the  more  incon- 
venient route  through  the  tunnel,  or  the  more 
circuitous  route  by  the  way  of  Meridian  and 
McNabb  or  South  streets,  and  in  traveling  Mc- 
Nabb street  to  be  limited  to  the  south  sidewalk, 
or  to  the  street  bed  narrowed  to  25  feet.  The 
appellants,  making  these  altered  conditions  the 
basis  of  their  claim  for  damages,  sued  the  ap- 
pellee in  the  circuit  court,  and  alieired  a  depre- 
ciation of  the  value  of  their  property  and  prop 
erty  rights  in  the  sum  ot  $30,000.  and  that  in 
the  proceedings  for  said  vacation  no  damages 
had  been  assessed  or  tendered.  The  lower 
court  sustained  a  demurrer  to  the  several  par- 
agraphs of  complaint,  and  that  ruling  is  here 
assigned  as  error. 

Under  the  Bill  of  Rights  in  the  Constitution 
of  Indiana  (Rev.  Slat.  1881 ,  g  57;  Rev.  Stat.  1894, 
84  L.  R.  A. 


§  57),  which  guarantees  that  "every  man  for 
injury  done  nim  in  his  .  .  .  property  .  .  . 
shall  have  remedy  by  due  course  of  law,"  and 
under  the  common  law,  the  appellants  ini^ist 
upon  a  right  of  recovery.  Though  the  ob- 
structions complained  of  are  remote  from  the 
lines  of  their  property  and  do  not  encroach 
upon  the  street  immediately  in  front  of  their 
property,  and  while  they  have  ways  of  ingress 
and  egress  to  and  from  their  building  and  lotd 
to  and  from  the  same  directions  formerly  ex- 
isting, it  is  contended  that  the  appellants,  by 
virtue  of  their  ownership  of  said  property; 
have  a  property  right  in  the  streets  at  the 
points  of  obstruction;  that  the  right  to  use  the 
streets  for  access  to  their  building  and  lots  is  a 
property  right  not  confined  to  the  immediate 
front  or  their  lots,  and  not  dependent  upon  an 
ownership  of  the  fee  in  the  street  in  front  of, 
or  remote  from,  their  lots;  and  that  any  de- 
struction or  impairment  of  that  right  is  an  in- 
jury for  which  they  have  a  remedy.  The 
appellee  concedes  that  under  said  constitutional 
guaranty,  and  under  the  common  law,  even  in 
the  absence  of  that  guaranty,  there  is  a  remedy 
for  an  injury  to  one's  property.  It  is  con- 
ceded, also,  t^at  the  appellants' held,  in  addi- 
tion to  their  property  in  the  soil  of  their  lots,  a 
property  right  in  the  street. — that  is  to  say.  the 
appendant  right  of  access,  or  easement  of  ac- 
cess, in  front  of  their  lots;  but  it  is  maintained 
that  under  the  facts  in  this  case  no  legal  injury 
exists,  no  property  right  of  the  appellants  bas 
been  invaded,  and,  if  any  injury  has  been  suf- 
fered it  is  damnum  absque  injuria.  At  least 
two  cases  in  this  state  have  defined  the  extent 
of  that  appendant  property  right  of  access.  In 
Haynes  v.  Thomas,  7  Ind.  fe,  it  is  said:  "These  . 
decisions  establish  the  principle  that  besides 
the  right  of  way  which  the  public  has  of  pass- 
age over  a  street  in  a  town  or  city,  there  is  a 
private  right  which  passes  to  the  purchaser  of 
a  lot  upon  the  street,  and  as  appurtenant  to  it, 
which  he  holds  by  implied  covenant  that  the 
street  in  front  of  his  lot  shall  forever  be  kept 
open  to  its  full  width."  In  the  case  of  Tate  v, 
OliioiS:  M,  R.  Co.  7  Ind.  479,  the  court  quotes 
the  above  passage  from  the  case  of  Hayjies  v. 
Thomas,  and  says,  in  application  of  the  prin- 
ciple to  the  facts  of  the  case,  that  "the  person, 
whether  natural  or  artificial,  causing  the  ob- 
struction, is  liable  to  the  owners  of  the  adioininir 
lots  for  the  injury.  It  is  thus  carefully  limited 
to  those  owning  lots  fronting  on  the  street  at 
the  point  of  obstruction.  That  is  the  case 
made  in  the  record.  Such  owners  only  seem 
to  sustain  special  injury."  These  cases,  and 
probably  others  in  this  state,  hold  that  this 
property  right  cannot  be  taken  or  obstructed, 
even  with  legislative  sanction.  "We  think  we 
may  safely  assert,  however,  that  the  obstruc- 
tion of  the  easement  of  access  need  not  always 
be  upon  the  immediate  front  of  the  lot  whoee 
owner  is  affected,  but  that  if  the  obstruc- 
tion, though  remote,  renders  access  to  such 
lot  impossible,  or  impairs  it  in  a  substantial 
manner,  at  the  point  where  it  abuts  upon 
the  street,  the  property  right  of  the  lot- 
owner  is  invaded  and  he  may  recover.  To 
illustrate  this  proposition,  if  a  street  were 
fully  obstructed  on  either  side  of  one's  lot.  so 
that  the  lines  of  the  lot  could  not  be  reached, 
access  would  be  denied  to  the  lotowner,  though. 
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the  street  in  front  of  his  lot  had  upon  it  no  ob- 
structions. The  property  rights  of  the  lot- 
owner,  as  aji^ainst  the  public,  are  coterminous 
with  the  lines  of  his  lot,  but  that  property 
right  may  be  obstructed,  and  its  uses  defeated, 
by  cutting  off  ingress  and  egress  to  and  from 
such  lines  from  points  upon  the  street  beyond 
such  lines.  In  such  case  there  should  be,  and 
is,  a  remedy.  This  conclusion  is  held  in  the 
case  of  Pennsylvania  Co.  v.  Stanley/,  10  Ind. 
App.  421 .  where  the  remote  obstruction  of  an 
alley  created  a  cut  de  sac  which  it  was  neces- 
sary to  enter  to  gain  access  to  the  plaintiff's 
abutting  lot,  but  from  which  there  was  no 
exit.  The  holding  of  the  case  cited  tinds  sup- 
port from  the  rule  as  to  the  character  of  inter- 
est of  the  lotowner  in  the  street,  as  stated  in 
Indiana,  B,  &  W.  R.  Co,  v.  EberU,  110  Ind. 
542,  59  Am.  Rep.  225.  And  see  Buhl  v.  Fort 
Street  Union  Depot  Go.  98  Mich.  596-608.  23 
L.  R.  A.  393.  Indianapolis  v.  Kingsbury,  101 
Ind.  200,  51  Am.  Rep.  749,  is  cited  by  appel- 
lants as  enlarging  the  property  richts  of  a  lot- 
owner  in  the  street  beyond  that  stated  by  us, 
and  as  carrying  it  throughout  the  length  of  the 
street.  In  that  case  it  was  held  that  where 
one  dedicates  a  street  as  part  of  an  addition  to 
a  city,  and  sells  a  lot  with  reference  to  such 
street,  his  grantee  takes,  by  implied  grant, 
such  an  interest  in  the  street  so  dedicated  as 
that  said  grantor  could  not  vacate  the  street. 
and  thereby  defeat  that  implied  grant.  No 
question  is  there  made  as  to  the  rights  of  the 
public  in  such  street,  nor  as  to  municipal  con- 
trol as  against  such  grantee.  The  importance 
of  a  distinction  between  the  two  cases  is  mani- 
fested when  we  suggest  that  the  appellants 
•could  not  be  reasonably  held  to  possess  prop- 
erty rights  in  Illinois  street  8  miles  north  of  the 
union  station,  the  obstruction  of  which  would 
entitle  them  to  damages;  nor  could  it  be  said 
that  they  mi^ht  defeat,  at  that  distant  point, 
the  construction  of  a  viaduct,  a  tunnel,  or  an 
elevated  railway,  as  an  impairment  of  this 
easement.  There  is,  however,  this  limitation 
upon  every  right  of  action  of  this  class:  that 
the  plaintiff  must  suffer  an  injury  different  in 
kind,  and  not  simply  in  degree,  from  that  suf- 
fered by  the  community  in  general.  Decker  v. 
Ecansville,  S.  <&  N.  R.  Co.  133  Ind.  493;  Fos- 
sion  V.  iMndry,  123  Ind.  136;  Indiana,  B.  & 
W.  B.  Co.  V.  Eberle,  110  Ind.  548,  59  Am.  Rep. 
225;  Terre  Haute  <fc  L.  R.  Go.  v.  Bissell,  108 
Ind.  113;  8ohn  v.  Cambem,  106  Ind.  302; 
Dwenger  v.  Chicago  <fe  G.  T.  R,  Co.  98  Ind. 
158;  Pennsylvania  Co.  v.  Stanley^  supra.  This 
rule,  with  a  definition  of  the  phrase  "commu- 
nity in  general,"  was  recently  stated  by  this 
court  in  the  case  of  Decker  y.Ecansville,  S.  & 
iV.  R.  Co.  supra,  as  follows:  ''Whether  the 
owner  of  a  lot  abuttine  upon  a  street  may 
maintain  a  common-la w^ction,  where  a  struc- 
ture in  the  street  imposes  no  new  burden  on 
the  soil  owned  by  him,  depends  upon  whether 
or  not  the  occupation  of  the  street  with  such 
structure  results  in  damage  to  his  property  pe- 
culiar and  different  in  kind  from  that  which 
Is  suffered  by  the  community  in  general.  .  .  . 
The  community  in  general  does  not  mean 
those  who  use  the  street,  and  yet  reside  at  such 
a  distance  from  the  railroad,  if  such  be  the  ob- 
struction of  which  complaint  is  made,  as  to 
suffer  none  of  the  annoyances  incident  to  its 
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construction  and  operation,  but  it  means  those 
who  reside  in  the  immediate  vicinity  of  the 
railroad,  and  are  subject  to  the  inconveniences 
incident  to  such  a  structure.  The  location 
and  operation  of  a  railroad  upon  a  public 
highway  may  occasion  incidental  inconveni- 
ence to  an  abutting  landowner,  but  until  it 
cuts  off  or  materially  interrupts  his  means  of 
access  to  his  property,  or  imposes  some  addi- 
tional burden  on  his  soil,  his  injury  is  the 
same  in  kind  as  the  community  in  general. 
Injuries  which  result  from  the  careful  con- 
struction and  operation  of  a  railroad  on  the 
land  of  another  are  common  to  all  those  whose 
lands  are  in  close  proximity  to  such  road,  and 
for  such  injuries  there  can  be  no  recovery  in 
the  absence  of  a  statute  entitling  the  owner  to 
maintain  such  action.  Grand  Rapids  db  I.  R. 
Co.  V.  Heisel,  38  Mich.  62,  81  Am.  Rep.  806; 
C/iicaQO  V.  Union  Bldg.  Asso.  102  111.  879,  40 
Am.  Rep.  598:  Rigneyy.  Chicftgo,  102  HI.  64; 
Indiana,  B.  dt  W.  R  Co.  v.  Eber/e,  supra." 
The  same  statement  of  the  rule  and  the  same 
definition  were  given  by  the  late  Judge  Mitchell 
of  this  court,  in  Indiana,  B.  cfe  W,  R.  Co.  v. 
Eberle,  supra.  The  reason  of  the  rule  was 
stated  in  Fossion  v.  Landry,  supra,  by  a  quota- 
tion from  Blackstone's  Commentaries  (book  3, 
p.  219),  to  the  effect  that  only  private  ways 
have  private  remedies,  while  public  ways  are 
the  subjects  of  indictment  only,  and  that  spe- 
cial injury  not  suffered  in  common  with  the 
public  must  appear  before  private  remedy 
may  be  employed. 

The  inquiry  arises  upon  the  facts  and  rules 
of  law  as  stated,  Did  the  appellants  sustain  an 
injury  substantially  impairing  or  destroying 
access  to  their  lots  and  building  from  the  re- 
mote obstructions  of  Illinois  and  McNabb 
streets?  If  this  inquiry  were  confined  to  Mc- 
Nabb street,  and  if  the  property  of  the  appel- 
lants were  upon  the  south  side  of  that  street, 
the  decisions  in  this  state  would  require  us  to 
answer  this  inquiry  in  the  negative.  Dwenger 
V.  Chicago  dt  G.  T.  R.  Co.,  Terre  Haute  d  L. 
R.  Co.  V.  Bissdl,  Indiana,  B.  d  N.  R.  Co.  v. 
Eherle,  and  Decker  v.  Emnsville,  S.  dt  N.  R.  Co. 
supra.  In  the  Eherle  Case  the  facts  were  as 
above  supposed,  and  after  a  full  consideration 
of  the  question  and  of  many  authorities  it  was 
held  that  in  the  location  and  proper  operation 
of  a  railroad  upon  that  side  of  the  highway 
remote  from  the  plaintiff's  lots  there  was  no 
material  interruption  of  the  plaintiff's  means 
of  access;  that  "his  injury  and  damage,  while 
different  in  degree,  are  the  same  in  kind  as  are 
those  of  the  community  at  large;"  and  it  is 
said:  "All  that  is  found  is  that  the  obstruction 
forces  the  travel  over  the  highway  nearer  his 
lot,  and  makes  access  thereto  more  difficult 
and  inconvenient.  That,  however,  does  not 
show  that  the  erection  of  the  embankment  pre- 
sents any  substantial  interference  with  his 
right  of  access  over  the  highway  as  it  was  pre- 
viously enjoyed  and  used,  nor  does  it  show 
any  inconvenience  of  a  kind  different  from 
that  to  which  the  community  at  large  is  sub- 
jected. The  highway  may  be  more  difficult 
and  inconvenient  of  passage  at  that  point  by 
all  who  use  it,  precisely  as  it  is  inconvenient 
as  a  means  of  access  to  the  plaintiff's,  lot.  That 
the  plaintiff,  on  account  of  the  proximity  of 
his  residence,  and  because  he  uses  the  highway 
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more  frequently,  may  suffer  incoDyenience 
greater  iu  degree  than  others,  may  be  con- 
ceded. .  .  .  Mere  inconvenience  or  disadvan- 
tage, so  long  as  the  obstruction  complained  of 
does  not  in  some  substantial  degree  impair  or 
deprive  the  plaintiff  of  the  usual  and  ordinary 
means  of  access  to  his  property,  cannot  give  a 
right  of  action.  Cummins  v.  Seymour,  79  Ind. 
491.  41  Am.  flep.  618;  JPDweU  v.  Bunger,  91 
Ind,  64;  Lansing  v.  Smith,  8  Cow.  146."  In 
Terre  Haute  <fc  L.  B.  Co.  v.  Bissell,  supra,  a 
case  like  that  above  supposed  with  reference 
to  McNabb  street,  it  was  said:  '*In  the  ab- 
sence of  any  showing  that  the  tracks  of  appel- 
lant's railroad  were  located,  constructed,  and 
used  on  and  over  that  part  of  First  street  of 
which  appellee  claimed  to  be  the  owner  in  fee, 
the  grievances  whereof  he  complained,  caused 
or  occasioned  by  the  occupation  and  use  of 
First  street  for  railroad  purposes,  were  such 
incidental  injuries  merely  as  he  sustained  in 
common  with  the  public,(and  not  different  in 
degree  or  character  from  those  sustained  by 
the  public  generally.  For  such  injuries  appel- 
lee cannot  maintain  an  action  against  the  ap- 
pellant. McGowan  v.  Whitesides,  81  Ind.  285; 
Cummins  v.  Seymour,  79  Ind.  491,  41  Am. 
Rep.  618;  Matlock  y.  Hawkins,  92  Ind.  225; 
Dwenger  v.  Chicago  <fc  O.  T.  R.  Co.  98  Ind. 
158."  It  will  be  observed  that  in  the  cases 
cited  the  rule  was  extended,  not  only  to  the 
maintenance  of  an  obstruction,  but  also  to  the 
not  unlawful  operation  of  a  railway,  while  in 
the  present  case  there  is  no  allegation  of  im- 
proper operation  of  the  railways;  and  the  rule 
applies  to  the  appellants  with  additional  force 
when  it  is  remembered  that  their  lots  and 
building  do  not  abut  upon  McNabb  street,  and 
they  are  only  affected  by  an  inconvenience  in 
traveling  to  and  from  their  premises,  an  incon- 
venience suffered  alike  by  all  of  the  commu- 
nity. 

By  the  cases  cited,  the  rule  that  added  incon- 
venience from  such  obstructions  in  the  street 
upon  the  side  of  the  center  line  of  the  street 
remote  from  the  property,  and  not  upon  the 
property  owner's  fee,  is  damnum  absque  in- 
juria, has  become  so  firmly  settled  in  this  state 
that  only  legislative  action  can  disturb  it.  It 
is  therefore  unnecessary  to  inquire  as  to  the 
rule  in  other  states  or  in  England,  as  we  are 
asked  to  do.  The  rules  so  found,  in  the  ab- 
sence of  direct  authority  upon  the  question, 
would  lead  with  unerring  certainty  to  a  deci- 
sion of  the  remaining  question,  namely,  the 
effect  of  the  obstruction  upon  Illinois  street. 
The  easements  of  access,  of  li^ht,  and  of  air 
are  all  confined  to  the  street  in  front  of  the  lot, 
and,  when  it  is  ascertained  that  a  remote  ob- 
struction does  not  affect  these,  there  is  no  in- 
jury, in  a  legal  sense,  any  more  than  in  the 
cases  above  stated,  of  obstructions  in  front  of 
the  lotr  and  when  it  is  established  that  a  mere 
inconvenience  of  access,  or  a  more  circuitous 
route  of  access,  does  not  constitute  legal  in- 
jury, no  right  of  action  exists.  But  we  need 
not  stop  with  the  application  of  our  own  cases, 
since  the  direct  question  has  been  decided 
against  the  contention  of  the  appellants  in  nu- 
merous cases  from  other  states,  involving  like 
obstructions  and  like  injury,  and  where  all  of 
the  contentions  made  in  this  case  were  denied. 
Buhl  V.  F</rt  Street  Union  Depot  Co.  98  Mich. 
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596,  23  L.  R.  A.  892;  Stanwood  v.  Maiden,  157 
Mass.  17, 16  L.  R.  A.  591;  McGe^s  Appeal,  114 
Pa.  470;  East  St.  Louis  y.  aFlynn,  119  III. 
200,  59  Am.  Rep.  795;  Parker  v.  Catholie 
Bis/iop  of  Chicago,  146  111.  158;  Glasgow  v.  St. 
Louis,  107  Mo.  198;  Smith  v.  Boston,  7  Cush. 
254;  WhitseU  v.  Union  Depot  db  B.  Co.  10 
Colo.  248;  Houck  v.  Wachter,  84  Md.  265, 
6  Am.  Rep.  332;  Polaek  v.  San  Francisco  Or- 
phan Asulum,  48  Cal.  490:  Gerhard  v.  Seefconk 
Biver  Bridge  Comrs.  15  R.  I.  884;  Kings 
County  F,  Ins.  Go.  v.  Stevens,  101  N.  Y.  411; 
Coster  v.  Albany,  48  N.  Y.  899;  Barr  v.  Oska- 
loosa,  45  Iowa,  275;  Heller  v.  Atchison,  T.  db  S. 
F.  R.  Co.  28  Ran.  625.  The  last  of  these  de- 
cisions is  by  Mr.  Justice  Brewer,  and  is  per- 
fectly clear  in  maintaining  the  proposition  that 
one  whose  access  is  not  cut  off,  and  whose 
property  rights  in  the  immediate  front  of  bis 
lot  are  not  mvaded,  and  who  suffers  only  from 
the  loss  of  convenience  of  access,  which  of  it- 
self may  turn  the  tide  of  travel  from  his  prem- 
ises, and  occasion  loss  of  business  and  depreci- 
ation in  value  of  property,  sustains  damage  of 
the  same  kind,  but  in  greater  decree,  Uian  that 
sustained  by  the  public  generalTv.  We  have 
not  endeavored  to  collect  all  of  the  cases  hold- 
ing this  view,  but  have  included,  as  will  be  ob- 
served, the  decisions  of  many  states.  We  con- 
cede that  the  holding  of  some  of  the  courts  of 
this  country  are  not  in  harmony  with  this,  the 
great  weight  of  authority;  and  it  would  seem 
that  the  English  rule,  urged  by  appellants' 
learned  counsel,  cannot  be  reconciled  with  the 
current  of  authority  in  this  country,  but  that 
rule  has  met  with  frequent  criticism  in  the 
cases  we  have  cited,  and  is  in  some  justified 
under  acts  of  Parliament.  However,  we  are 
constrained  to  hold  with  the  best  American 
authority,  even  if  the  conflict  with  the  Eng- 
lish rule  were  sharply  drawn  and  free  from 
distinction. 

There  is  in  this  country  a  line  of  holdings 
which  is  sometimes  thought  to  conflict  with 
what  we  have  said  to  be  the  current  of  au- 
thority, namely,  those  cases  which  include 
the  holding  of  liability  for  obstructions  by 
elevated  railways.  These,  however,  should 
be  distinguisheci  as  not  having  relation  to 
access,  but  to  the  easement  of  light  or  air» 
and  as  encroaching  upon  the  immediate  lot 
front.  All  of  the  cases  we  have  cited  to  the 
question  now  under  consideration  involved 
the  vacation  of  one  or  more  of  several  avenues 
of  access,  and  left  other  avenues  which  re- 
quired a  more  circuitous  course  in  reaching 
the  property  of  the  plaintiff.  In  several  of  the 
cases,  provisions  of  the  state  Constitutions  and 
statutes  reserving  damages  for  the  taking  of  or 
injury  to  property  were  considered  as  not  al- 
lowing damages  where  the  injury  was  of  the 
character  suffered  b^the  community  in  gen- 
eral. In  some  of  the  cases  it  was  ui;ged,  as  it 
has  been  in  this  case,  that  if,  instead  of  vacat- 
ing the  street,  the  proceeding  had  been  to  es- 
tablish a  street,  the  appellants  would  have 
been  subject  to  assessment  for  benefits  there- 
from, and  for  that  reason  they  would  be  enti- 
tled to  damages.  It  was  held  not  to  affect  the 
question.  Buhl  v.  Fort  Street  Union  Dsfpot 
Co.,  Stanwood  v.  Maiden,  and  East  St.  Louis 
V.  O'Flynn,  supra;  State,  Kean,  v,  Slitabeth, 
54  N.  J.  L.  462;  Chicago  v.  Union  Bldg,  Assa. 
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102  111.  879,  40  Am.  Rep.  598.  In  the  case  of 
atate,  Kean,  v.  Elizabeth^  tupra,  it  was  said  in 
this  coonection:  "It  is  assumed  by  counsel 
for  prosecutrix  that,  because  the  prosecutrix 
was  assessed  for  a  benefit  resulting  from  the 
opening  of  this  street  peculiar  to  herself,  that 
she  got  a  vested  right  io  the  continued  exist- 
ence of  the  street,  of  which  she  could  not  be 
stripped  without  compensation.  But  this,  I 
think,  is  more  plausible  than  substantial.  While 
the  right  she  got  may  have  been  of  peculiar 
benefit  to  her  property,  vet  it  was  a  ri^ht  which 
she  shared  with  the  public.  The  pnvilege  of 
using  Uie  street  was  shared  by  each  member  of 
the  community.  It  may  not  have  been  of  the 
same  value  to  each  member  of  the  community 
but  the  right  to  use  the  street  was  in  each  citi- 
zen the  same.  It  was  exclusively  a  public 
right,  put  under  the  cootrol  of  the  representa- 
tives of  the  public.  It  was  subject  to  altera- 
tion or  abolition  when,  in  the  judgment  of 
those  to  whom  the  public  interests  were  con- 
fided, those  interests  demanded  such  action. 
The  assessments  of  benefits  is  presumed  to  be 
based  upon  the  recognized  power  of  the  state 
and  its  agencies  to  modify  or  destroy  the  im- 
provement." . 

It  has  been  suggested  by  counsel  for  the  ap- 
pellants that  the  question  as  to  whether  there 
has  been  an  injury  is  one  for  the  jury  under 
proper  instructious.  The  question  has,  with 
but  few,  if  any,  exceptions,  arisen  upon  de- 
murrer to  the  petition,  as  it  does  in  this  case. 
A  statement  of  the  facts  submitted,  and  tested 
by  the  rules  of  pleading  and  principles  of  law, 
which  otherwise  would  be  given  as  charges  to 
the  jury,  constitute  the  case,  and  call  for  judi- 
cial determination  as  a  questioo  of  law.  As  to 
whether  one  whose  access  was  not  cut  off  by 
the  vacation  of  a  part  of  a  street  may  recover 
has  been  expressly  held  to  be  a  question  of  law. 
Ecut  8t.  Louis  V.  (/Flpnn,  and  Stamoood  v. 
Maiden,  wpra.  It  should  be  conceded,  of 
course,  that,  if  legal  injury  is  pleaded,  the  de- 
gree of  that  injury,  in  ascertaining  the  amount 
of  recovery,  may  be  submitted  to  the  jury,  but 
as  to  whether  a  legal  injury  is  pleaded  is  a 
question  of  law  for  the  court.  In  the  absence 
of  authority  from  other  states,  there  could  be 
no  escape  from  the  conclusion  that  our  court 
has  gone  so  far  in  the  direction  we  have  shown 


as  to  deny  a  recovery  by  the  appellants.  They 
have  ample  means  of  access  to  their  property, 
and  the  vacations  complained  of  do  not  affect 
the  access  to  their  lot  front,  but  are  remote 
from  it  If  they  have  suffered  in  the  depreci- 
ation of  the  value  of  their  property  by  the  in- 
convenience of  the  public  travel  to  reach  it,  or 
of  the  appellants  to  reach  other  parts  of  the 
city,  that  inconvenience  is  suffered  alike  by  all 
who  may  desire  to  go  to  the  appellants'  prop- 
erty, or  from  that  property  to  other  parts  of 
the  city.  It  is  therefore  an  injury  suffered  in 
common  by  the  appellants  and  the  public  in 
general,  though  the  degree  of  appellants'  in- 
jury may  be,  and  probably  is,  the  greater. 

We  conclude  that  the  circuit  court  did  not 
err  in  sustaining  the  appellee's  demurrer  to  the 
complaint,  and  the  judgment  is  affirmed. 

How»rd»  J.,  concurring: 

I  am  of  opinion  that  the  owner  of  real  estate 
abutting  upon  a  street  or  highway  should  be 
allowed  such  damages  as  he  suffers  for  obstruc- 
tion to  the  freedom  of  his  access  to  his  prop- 
erty, whether  such  obstruction  is  located  im- 
mediately in  front  of  his  premises  or  not,  and 
whether  he  Is  the  owner  of  the  fee  in  the  street 
or  not  I  think,  notwithstanding  the  decisions 
to  the  contrary,  that  such  property  owner  suffers 
injury  by  such  obstruction  which  is  different  in 
kind,  as  well  as  in  degree,  from  that  which  is 
suffered  by  the  general  public.  There  can  be 
no  doubt,  however,  that  the  overwhelming 
weight  of  authority,  at  least  in  this  state,  is  in 
favor  of  confining  the  award  for  such  damages 
to  those  who  are  deprived,  in  whole  or  in  part, 
of  access  to  that  section  of  the  highway  imme- 
diately abutting  upon  or  in  front  of  their  own 
real  estate.  While,  therefore,  in  this  case,  it 
is  not  a  matter  of  doubt  that  appellants  have 
suffered  great  damages  on  account  of  the  ob- 
struction complained  of,  yet,  following  the 
authorities,  their  damages  constitute  an  injury 
which  must  be  borne  without  compensation. 

McC»be»  J.,  dissenting: 

I  concur  in  the  opinion  as  to  McNabb  street,, 
but  I  do  not  concur  as  to  the  obstruction  of  Il- 
linois street. 

Rehearing  denied  June  14,  1895. 


MARYLAND  COURT  OP  APPEALS. 


i         Elihu  £.  JACKSON  et  aL,  Appis., 
Sally  JACKSON. 

(82  Md.  17.) 

!•  A  mmjprimge  ▼&lid  in  the  state  in 
irhieh  it  im  oontracted  will  be  recofrnized  as 
valid  in  another  state  if  it  does  not  contravene 


NoTBL—For  conflict  of  laws  as  to  validity  of  mar- 
riaire,  see  also  Pennefror  v.  State  (Tenn.)  8  L.  K.  A. 
708:  State  v.  Tutty  (C.  C.  S.  D.  Ga.)  7  L.  R.  A.  fiO:  and 
Com.  V.  Graham  (Mass.)  16  L.  R.  A.  678. 

As  to  proof  of  f  orelKn  laws,  see  State  v.  Behr- 
man  (N.  CJ  25  L.  R.  A.  440. 
84  L.R.A. 


the  declared  poUcy  of  the  positive  law  ot  the  lat- 
ter, although  It  may  have  been  made  without  the 
form  or  oeremony  required  in  the  latter  state. 

8.  A  lawyer  of  another  state  who  declares 
that  he  is  familiar  with  tbe  law  there  may  be  al- 
lowed to  prove  such  law  as  to  the  requisites  of  a 
valid  marriage. 

8*  It  cannot  be  aMnimed  on  appeal  that 
answers  of  witnesses  were  prejudicial  when  they 
did  not  appear  on  tbe  record. 

4.  A  witness  cannot  testily  to  the  gen- 
eral reputation  of  a  woman  for  chastity 
while  living  with  an  alleged  husband  from  whom 
she  has  since  separated,  in  order  to  repudiate  a 
presumption  of  marriage. 

5«  A  divided  reputation  in  the  community 
as  to  the  marriage  of  persons  cannot  be  proved . 
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(NoeemberlS,  1805.) 

APPEAL  by  defeDdants  from  a  judgment  of 
the  Circuit  Court  for  Wicomico  County 
in  favor  of  plaintiff  in  an  action  brought  to  es- 
tablish plaintiff's  right  to  administration  upon 
the  estate  of  R.  Watson  Jackson,  deceased,  as 
his  only  child.     Afflrmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  J»me8  E.  EUeg^ood  and  John 
R.  PattiBon,  for  appellant: 

The  recognition  of  the  laws  of  another  state, 
in  the  administration  of  justice  in  this,  is  not  a 
right  stHeti  juris.  It  depends  entirely  upon 
comity,  and  in  extending  it  courts  are  always 
careful  that  the  statutes  of  their  own  state  are 
not  infringed  to  the  injury  of  their  own  citi- 
zens. 

Wilson  V.  Carson,  12  Md.  75;  Storv,  Confl. 
L.  8d  ed.  §  106;  Gardner  v.  Lewis.  7  Gill,  391. 

The  doctrine  lex  loci  contractus  is  subject  to 
the  limitation  of  many  exceptions,  and  also  to 
the  general  principle  that  it  must  not  be  contra 
honos  mores,  nor  contrary  to  the  settled  policy 
and  laws  of  the  state,  or  to  the  best  interest  of 
the  citizens  of  the  state  where  they  are  to  be  en- 
f orppd 

Story,  Confl.  L.  ^^  87,  97,  98;  Doe,  Birt- 
tDhistle,  V.  Vardill,  5  Barn.  &  C.  488.  9  Bligh. 
N.  R.  51;  Munro  v.  Saunders,  6  Bligh,  N.  R. 
468:  Brook  v.  Brook,  9  H.  L.  Cas.  193. 

The  decisions  in  some  of  the  states  are  so 
very  loose  as  to  admit  the  validity  of  a  foreign 
marriage  contracted  in  express  Violation  of  a 
divorce  granted  with  a  prohibition  of  mar- 
riage and  also  those  in  violation  of  an  express 
statute. 

Von  Voorhis  v.  Brintnall,  86  N.  Y.  18.  40 
Am.  Rep.  505;  Medway  v,  Needham,  16  Mass. 
159,  8  Am.  Dec.  131. 

But  this  is  not  the  law  of  Maryland  and 
some  other  states. 

5  Am.  &  Eng.  Enc.  Law,  Divorce,  p.  941; 
Elliott  V.  miiod,  38  Md.  363;  Kinney  v.  Com. 
30  Gratt.  868,  32  Am  Rep.  690;  State  v.  Ken- 
nedy, 76  N.  C.  251,  22  Am.  Rep.  683. 

In  these  cases  the  court  holds  that  the  form 
of  entering  into  the  contract  of  marriage  is  to 
be  regulated  by  the  lex  loci  contractus,  but  the 
essentials  are  to  be  regulated  by  the  law  of  the 
country  in  which  the  parties  are  domiciled,  or 
in  which  the  matrimonial  residence  is. 

Brook  V.  Brook,  9  H.  L.  Cas.  192;  3  Wait, 
Act.  &  Def.  p.  634,  §  11. 

The  policy  and  law  of  Maryland  from  its 
foundation  as  a  state  is  that  a  marriage  con- 
tract in  the  words  of  the  present  tense  is  not  a 
marriage,  and  that  cohabitation  following  such 
a  contract  is  illicit. 

Denison  v.  Denison,  35  Md.  361;  Redgrave  y, 
Redgrave,  38  Md.  98. 

The  statute  of  Pennsylvania,  declares  that 
*'all  marriages  shall  be  solemnized  by  taking 
each  other  for  husband  and  wife  before  twelve 
sufficient  witnesses,"  and  the  "certificate  of  the 
marriage  registered." 

Hantz  V.  Sealy,  6  Binn.  407;  Com,  v.  Stump, 
53  Pa.  136,  91  Am.  Dec.  198. 

Such  a  contract  of  marriage  could  only  be 
valid,  if  at  all,  in  Maryland,  as  to  such  rights 
as  inhere  in,  and  are  vested  by,  the  contract 
itself,  but  not  as  to  such  rights  and  capacities 
as  are  incidental  only  to  the  contract. 
34  L,  R.  A. 


Decouche  v.  Savetier,  3  Johns.  Ch.  190,  8 
Am.  Dec.  478;  Burge,  Colonial  &  Foreign 
Laws,  111;  Wrightman.  Law  of  Marriage  & 
Legitimacy:  Somerville  v.  Lord  Som&rvilU,  5 
Ves.  Jr.  754;  Story,  Confl.  L.  chap.  12. 

The  plaintiff  undertook  to  prove  a  formal 
marriage  with  "religious  ceremony"  at  Ches- 
ter. Having  undertaken  to  prove  this,  she 
could  not  prove  nor  submit  to  the  jury 
to  find  that  there  might  have  been  a  marriage 
at  some  other  time  and  place,  or  a  marriage 
per  verba  prmsenti,  of  which  there  waa  abso- 
lutely no  proof. 

Barnvm  v.  Barnum,  42  Md.  297;  Blackburn 
V.  Crawford,  70  U.  S.  3  Wall.  175,  18  L.  ed. 
186;  14  Am.  &  Eng.  Enc.  Law,  p.  530,  ^  13. 

While,  where  the  fact  of  the  foreign  mar- 
riage is  proved,  and  the  law  not  proved,  it  is 
sometimes  presumed  to  be  in  conformance  with 
the  foreign  law,  yet  there  are  cases  which  hold 
*'that  the  special  requirements  of  such  law 
must  be  sliown  to  have  been  complied  with  " 

14  Am.  &  Eng.  Enc.  Law,  g  14,  p.  531; 
Catherwood  v.  Caslon,  13  Mees.  &  W.  261; 
Smith  V.  SmitJi,  1  Tex.  621.  46  Am.  Dec.  121; 
Reg.  V.  Smith,  14  U.  C.  Q.  B.  565. 

The  affirmative  or^positive  reputation  to  sus- 
tain a  marriage  is  different  from  that  which 
rebuts  the  presumption.  There  can  be  no  such 
presumption  except  on  a  reputation  that  is 
general  and  not  divided,  for  *'a  divided 
reputation  amounts  to  no  evidence." 

Barnum  v.  Barnum,  42  Md.  297;  BrinkUy 
V.  BrivkUy,  50  N.  Y.  199. 

There  may  be  such  a  negative  reputation, 
that  is,  there  may  be  such  general  concensus 
of  opinion  of  no  marriage,  as  to  make  that  gen- 
eral. 

Boone  v.  PurneU,  28  Md.  629,  92  Am.  Dec. 
718. 

But  there  is  a  middle  or  debatable  ground 
between  these  two  extremes,  and  if  the  opinion 
or  reputation  in  the  community  be  so  divided 
as  that  the  reputation  is  not  general  in  a  posi 
tive  sense,  then  the  general  reputation  fails 
and  becomes  no  evidence. 

WhiUv,  White,  82  Cal.  427,  7  L.  R.  A.  8.?4. 

Messrs.  E.  Stanley  Toadvin*  Oeorge 
W.  Bell,  and  Alonso  L.  Miles*  for  ap- 
pellee: 

Evidence  of  a  "reputation  of  a  reputation'* 
is  inadmissible. 

Sloan  V.  Edwards,  61  Md.  103. 

The  declarations  of  the  deceased  parents  are 
admissible  to  prove  marriage. 

Jackson  v.  Jackson,  80  Md.  176. 

Marriage  may  be  proved  by  general  reputa- 
tion. 

Boone  v.  Purnell,  28  Md.  607,  92  Am.  Dec. 
713:  Redgrave  v.  Redgrave,  88  Md.  97;  WUson 
V.  Merryman,  48  Md.  330. 

MeSherry,  J.,  delivered  the  opinion  of  the 
court: 

This  case  is  now  before  us  for  the  second 
time.  The  first  ap^al  is  reported  in  80  Md. 
176.  The  legal  principles  applicable  to  the 
controversy  were  then  laid  down,  and,  upon 
a  reversal  of  the  Judgement,  the  cause  was 
remanded  for  a  new  trial.  A  new  trial  was 
bad,  resulting  in  the  same  verdict  and  judg- 
ment that  were  recorded  on  the  first  trial,  and 
the  same  parties  have  again  appealed  who 
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were  the  appellants  on  the  former  occasion. 
There  was  but  a  single  issue  involved,  and  that 
was  whether  the  appellee  is  the  legitimate 
daughter  of  Kichard  Watson  Jackson,  who 
died  intestate  some  years  ago.  In  passing  on 
this  issue,  two  juries  in  different  counties  have 
found  by  their  verdicts  that  she  is.  The  rec- 
ord now  l)efore  us  contains  twelve  bills  of  excep- 
tion, but  it  will  not  be  necessary  to  review 
them  separately,  because  they  form  several 
distinct  groups,  presenting  but  few  questions 
which  require  any  discussion. . 

The  alleged  marriage  of  the  appellee's  mother 
and  father,  if  it  took  place,  as  has  been  twice 
found  by  separate  juries,  took  place  in  the  state 
of  Pennsylvania.  The  evidence  relied  on  to 
establish  this  marriage  was  general  reputa- 
tion, cohabitation,  and  acknowledgment.  The 
admissibility  and  sufficiency  of  such  evidence 
to  prove  a  marriage  were  fully  considered  on 
the  former  appeal,  and  we  need  not  repeat 
here  what  was  so  recently  decided  there. 
There  was  no  effort  to  prove  as  a  distinct 
fact  that  the  marriage  had  been  performed 
with  any  religious  ceremony.  It  is  true  that 
one  of  the  witnesses,  in  giving  the  declarations 
of  the  parties,  stated  that  they  (the  mother  and 
father  of  the  appellee)  upon  one  occasion  said 
they  had  been  married  by  a  minister  of  the 
gospel;  but  it  must  be  borne  in  mind  that 
the  appellee,  who  was  seeking  to  prove  her 
legitimacy,  did  not  set  up  a  marriage  of  her 
parents  at  a  particular  place,  by  a  particular 
form  or  ceremony.  Had  she  done  this,  and 
failed,  she  would  not  have  been  at  liberty  to 
rely  on  general  repute  to  establish  the  alleged 
marriage.  Bamum  v.  Barnum,  42  Md.  &1, 
Assuming  there  was  no  religious  ceremony 
proved,  or  attempted  to  be  proved,  as  there 
was  not,  it  has  been  insisted  with  great  zeal 
and  earnestness  that,  even  if  the  marriage  found 
by  the  verdict  of  the  jury  to  have  been  con- 
tracted and  consummated  in  Pennsylvania  were 
valid  by  the  laws  of  that  state,  yet  the  legiti- 
macy oi'  the  appellee,  who  was  born  in  Penn- 
sylvania, where  her  parents  then  lived,  must 
be  determined,  not  by  the  laws  of  that  state, 
but  by  the  laws  of  Maryland;  and  that  if, 
therefore,  the  marriage  were,  by  reason  of  the 
failure  to  show  there  had  been  some  religious 
ceremony,  one  that  would  not,  on  that  account, 
have  been  valid  under  the  statutes  of  Mary- 
land, the  issue  of  such  a  marriage  would  m 
Maryland  be  illegitimate,  even  though  the 
marriage  of  which  that  issue  was  the  fruit 
were  conceded  to  be  perfectly  valid  in  the  state 
where  it  was  contracted  and  consummated, 
and  the  case  of  Doe,  Birtwhistle,  v.  Vardill,  6 
Bam.  &  C.  438,  was  much  pressed  upon  us  to 
support  that  view.  But  that  case,  and  others 
founded  on  the  same  settled  principle,  are 
<^learly  distinguishable  from  the  case  at  bar. 
It  is  a'  maxim  as  old  as  the  common  law  that 
hares  Ugitimxis  eat  quern  nuptice  demonstrant, 
A  marriage,  if  valid  where  solemnized,  is,  in 
general,  valid  everywhere,  and,  of  necessity, 
the  offspring  of  that  marriage  would  be  treated 
as  legitimate,  wherever  the  marriage  itself 
would  be  regarded  as  valid.  But  a  local  sta^ 
ute  which  makes  an  illegitimate  child,  or  a 
<;hild  born  out  of  wedlock,  legitimate  upon 
certain  prescribed  conditions,  such  as  the  sub- 
sequent marriage  of  the  parents,  and  the  recog- 
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nition  of  the  child  as  theirs,  can  have  no 
extraterritorial  operation,  and  therefore  can- 
not give  to  such  child  in  another  jurisdiction 
an  inheritable  status  not  accorded  to  it  by  the 
law  of  the  latter  jurisdiction.  By  the  law  of 
England,  a  child  oorn  out  of  wedlock  was  a 
bastard.  By  the  law  of  Scotland,  the  subse- 
quent marriage  of  the  father  and  the  mother, 
and  their  recognition  of  the  child  as  theirs, 
legitimated  the  child.  But  that  statute  could 
not  operate  upon  real  estate  in  England,  where 
the  law  ^ve  to  such  a  marriage  no  effect  as 
legitimating  prior  born  children.  The  same 
pnnciple  was  decided  in  Bamum  v.  Bamum, 
43  Md.  251,  and  Smith  v.  Derr,  84  Pa.  126.  75 
Am.  Dec.  641.  We  have  said  that  in  general 
a  marriage  valid  where  performed  is  valid  every- 
where. To  this  broad  rule  there  are,  however, 
exceptions.  "These  exceptions  or  modifica- 
tions of  the  general  rule  may  be  classified  as  fol- 
lows: First,  marriages  which  are  deemed  con- 
trary to  the  law  of  nature,  as  generally  recog- 
nized in  Christian  countries;  second,  marriages 
which  the  local  law-making  power  has  declared 
shall  not  be  allowed  any  validity.  ...  To  the 
first  class  belong  those  which  involve  polyg- 
amy and  incest;  and  in  the  sense  in  which  the 
term  'incest'  is  used  are  embraced  only 
such  marriages  as  are  incestuous  according  to 
the  generally  accepted  opinion  of  Christen- 
dom, which  relates  only  to  persons  in  direct 
line  of  consanguinity,  and  brothers  and  sisters. 
The  second  class,  e.  e.^  those  prohibited  in  terms 
by  the  statute,  presents  difficulties  that  are 
not  always  easy  of  solution,  and  have  led  to 
conflicting  decisions.  This  class  may  be  sub- 
divided into  two  classes:  First,  where  the  stat- 
utory prohibition  relates  to  form,  ceremony, 
and  qualification,  it  is  held  that  compliance 
with  the  law  of  the  place  of  marriage  is  suffi- 
cient, and  its  validity  will  be  recognized,  not 
only  in  other  states  generally,  but  in  the  state 
of  the  domicil  of  the  parties,  even  where  they 
have  left  their  own  state  to  marry  elsewhere, 
for  the  purpose  of  avoiding  the  laws  of  their 
domicil.  Instead  of  being  called  a  subdivision 
of  the  second  class  of  exceptions,  it  would  be 
more  accurate  to  say  that  it  is  an  exception  to 
the  exception,  and  falls  within  the  operation 
of  the  general  rule  first  announced,  of  'valid 
where  performed,  valid  everywhere.'  To  the 
second  subdivision  of  the  second  class  of  ex- 
ceptions belong  cases  which,  prohibited  by 
statute,  may  or  may  not  embody  distinctive 
state  policy,  as  affecting  the  morals  or  good 
order  of  societv."  Pennegar  v.  State,  87  Tenn. 
244,  8.  c,  with  copious  riotes,  2  L.  R.  A.  703; 
State  V.  Tutty,  41  Fed.  Rep.  753,  7  L.  R.  A. 
50;  Brook  v.  Brook,  0  H.  L.  Cas.  198;  Com,  v. 
Graham,  157  Mass.  78,  16  L.  R.  A,  578.  It  is 
obvious,  then,  as  there  is  no  statute  in  Mary- 
land declaring  that  a  marriage  of  whose  ex- 
istence there  is  no  other  proof  than  general 
reputation  shall  be  void,  and  as,  at  most,  the 
statutory  provisions  relative  to  the  methods  of 
solemnizing  marriages  in  Maryland  relate  to 
form  and  ceremony  only, — the  courts  of  this 
state  will  recognize  the  JPennsylvania  marriage 
as  valid,  if  that  marriage  is  valid  by  and  under 
the  laws  of  the  latter  commonwealth,  and  does 
not  contravene  the  declared  policy  of  our  own 
positive  law.  We  are  not  to  be  understood  as 
speaking  of   marriages    tolerated   elsewhere. 
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but  denounced  by  our  own  positive  state  policy 
as  affecting  the  morals  or  good  order  of  society. 
Such  marriages,  however  regarded  elsewhere, 
would  not  be  treated  as  valid  here.  For  in- 
stance, the  statutes  of  <  Maryland  peremptorily 
forbid  the  marriage  of  a  white  person  and  a 
nefffo,  and  declare  all  such  marriages  forever 
void.  It  is  therefore  the  declared  policy  of 
this  state  to  prohibit  such  marriages.  Though 
these  marriages  may  be  valid  eSewhere,  they 
will  be  absolutely  void  here,  so  long  as  the 
statutory  inhibition  remains  unchang^.  But 
the  question  before  us  does  not  belong  to  such 
a  category.  At  most,  all  that  is  asserted 
against  the  validity  of  the  alleged  marriage  of 
the  appellee's  parents  has  reference  to  form  or 
ceremony,  and  these,  as  we  have  seen,  do  not 
fall  within  any  of  the  exceptions  to  the  general 
rule  that  a  marriage  valid  where  performed  is 
valid  everywhere.  These  views,  merely  sup- 
plementing what  we  said  in  80  Md.,  suffi- 
ciently answer  the  objection  to,  and  the  criti- 
cisms upon,  the  instructions  granted  by  the 
court  below  at  the  instance  of  the  appellee; 
and,  without  going  into  a  further  examination 
of  these  instructions,  we  content  ourselves  with 
saying  there  was  no  error  committed  in  giving 
them. 

The  rejected  prayers  of  the  appellants  were 
properly  refused.  The  whole  law  of  the  case 
was  fully,  fairly,  and  clearly  put  before  the 
jury  in  the  instructions  given  at  the  instance  of 
both  parties.  The  hypothesis  assumed  in  the 
appellants'  second  prayer,  that  the  intercourse 
between  the  appellee's  mother  and  father  was 
illicit  in  the  beginning,  was  not  supported  by 
a  particle  of  evidence,  and  it  would  have  been 
error  to  allow  vague  conjectures  to  be  indulged 
in  by  the  jury  on  that  subject.  The  third 
prayer  was  faulty  in  submitting  to  the  jury  to 
fiDQ  that  the  appellee  undertook  to  prove  that 
a  marriage  took  place  between  her  father  and 
mother  at  Chester,  Pennsylvania.  The  record 
does  not  show  that  she  set  up  any  such  mar- 
riage. As  already  mentioned,  there  was  some 
allusion  by  a  witness  to  a  statement  made  by 
the  parents  of  the  appellee  as  to  the  place 
where  they  were  married;  but  the  appellee 
never  attempted  to  assert  that  a  marriage  was 
actually  solemnized  at  Chester.  These  obser- 
vations dispose  of  all  the  questions  raised  by 
the  twelfth  exception. 

This  brings  us  to  the  eleven  exceptions  in- 
volving the  rulings  of  the  court  on  questions 
of  evidence.  The  first  exception  was  taken  to 
the  ruling  of  the  court  allowing  a  witness  to 
prove  the  law  of  Pennsylvania  as  to  the  re- 
quisites of  a  valid  marriage  in  that  state  in  the 
years  1872  and  1878.  The  witness  was  a  law- 
yer of  that  statu,  and  had  deposed  that  he  was 
familiar  with  the  law  there.  We  think,  under 
repeated  adjudications,  he  was  competent  to 
give  evidence.  Jackson  v.  Jackson,  80  Md. 
176.  With  reference  to  the  second,  third,  and 
sixth  exceptions  it  is  only  necessary  to  say 
that  the  answers  of  the  witnesses  are  not  set 
forth  in  the  record,  and  we  are  therefore  un- 
able to  decide  whether,  even  if  the  quesiions 
were  conceded  to  be  inadmissible,  any  injury 
was  done  to  the  appellants.  Where" the  an- 
swers are  not  given,  it  cannot  be  assumed  that 
they  were  prejudicial  to  the  appellant.  If  not 
prejudicial,  they  could  cause  no  injury,  and, 
84  L.  R.  A. 


unless  injury  and  error  both  appear,  there  is- 
no  ground  for  reversal.  The  question  objected 
to  in  the  fourth  exception  was  not  competent. 
It  appeared  that,  after  the  father  and  mother 
of  the  appellee  had  lived  together  several, 
years,  and  after  the  birth  of  the  appellee,  they 
separated.  In  the  fourth  exception  a  witness- 
was  asked  whether  he  knew  the  general  repu- 
tation of  the  appellee's  mother,  after  the  sepa- 
ration, for  chasity  while  she  and  Jackson  were 
living  together.  While  evidence  of  her  gen- 
eral reputation  for  chasity  before  the  alleged 
marriage,  and  during  the  period  she  lived  with- 
Jackson  as  his  reputed  wife,  was  admissible- 
to  rebut  the  presumption  of  marriage  {Jack- 
son V.  Jackson,  supra),  it  was  manifestly  irrele- 
vant to  adduce  evidence  of  such  a  reputation 
after  the  parties  had  separated,  and  had  ceased- 
to  live  together.  As  offered,  it  would  hav& 
been  allowing  evidence  of  a  reputation  that 
she  had  had  a  reputation  for  the  want  of 
chastity  at  some  antecedent  time.  It  was  not 
evidence  of  a  general  reputation  for  unchase- 
ness,  but  evidence  of  a  reputation  that  she  had 
had  such  a  reputation.  It  was  consequently 
not  evidence  of  a  reputation  at  all.  For  the 
same  reason,  there  was  no  error  in  the  ruling 
complained  of  in  the  eighth  exception.  The 
fifth  exception  was  abandoned.  The  objec- 
tion urged  to  the  evidence  set  forth  in  the 
seventh  and  ninth  exceptions  goes  to  the  value,, 
and  not  to  the  admissibility,  of  the  evidence. 
If  admissible,  as  it  was,  its  value  was  for  the 
jury.  The  tenth  and  eleventh  exceptions  pre- 
sent the  only  question  remaining  to  be  con- 
sidered. In  the  tenth  a  witness  was  asked: 
"Do  you  know  of  any  reputation  in  the  com- 
munity of  Salisbury  on  the  subject  of  their 
marriage  at  the  time  they  were  living  together? 
If  yea,  was  that  a  general  reputation,  or  a 
divided  reputation  ?"  In  the  eleventh  the  ques- 
tion objected  to  was:  "Was  there  or  not  a  di- 
vided reputation  in  the  community  of  Salis- 
bury as  to  the  subject  of  their  being  married, 
while  they  lived  together  as  man  and  wife?" 
Both  of  -these  questions  were  excluded.  A 
reputation,  to  be  a  provable  reputation  at  all, 
must  be  a  general  reputation.  It  may  be 
either  one  of  two  opposites;  for  instance,  either 
good  or  bad.  It  cannot  be  intermediate,— 
that  is,  partly  one,  and  partly  the  other;  for 
that  would  not  be  general,  and  there  would 
then  be  no  general  reputation  either  way.  If 
it  is  generiuly  good  or  generally  bad,  or,  as 
applicable  to  the  case  at  bar,  if  a  man  and 
woman  are  generally  reputed  to  be  married,  or 
if  the  converse  is  generally  asserted,  a  gen- 
eral reputation,  one  way  or  the  other,  exists; 
and  of  a  general  reputation,  and  none  other, 
the  law  allows  evidence  to  be  given.  But,  if 
it  be  not  general,  then,  obviously,  it  does  not 
exist  as  a  fact,  and  evidence  cannot  be  received 
to  show  a  partial,  limited,  or  qualified  repute. 
When  the  courts  employ  the  term  "divided 
reputation,"  it  is  not  meant  that  an  individual 
can  have  such  a  thing  as  two  opposite  general 
reputations  at  the  same  time.  A  condition  of 
that  sort  is  an  impossibility.  A  reputation 
cannot  be  general  if  it  is  not  general,  and  no 
reputation  of  a  marriage  but  a  general  reputa- 
tion is  competent  evidence  to  establish  mar- 
riage. General  reputation,  whether  afllrm- 
ative   or  negative,  is   a   fact   to  be  proved,. 
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like  any  other  fact  within  the  knowledge 
of  witnesses,  by  the  witnesses  who  knew 
it.  If  it  exists  at  all,  it  exists  as  a  fact. 
That  which  goes  to  make  it  up  is  hearsay,  but 
that  which  the  hearsay  does  make  up  is  a  fact. 
Now,  when  parties  are  generally  reputed  to 
be  man  and  wife,  the  general  reputation  thus 
asserted  is  a  fact.  If  the  witness  called  to  es- 
tablish that  fact  does  not  know  that  such  a 
general  reputation  prevails  in  the  community, 
he  does  no  know.the  party's  general  reputation 
on  that  subject,  and  of  course  he  can  eive  no 
evidence  of  it.  Necessarily,  the  method  to 
disprove  such  an  asserted  fact  must  be  by  wit- 
nesses equally  competent  to  speak;  and  hence, 
unless  the  witness  knows,  or  can  say,  that  the 
particular  person  has  no  general  reputation  on 
that  particular  subject,  be  cannot  testify  that 
no  general  reputation  exists.  A  divided  repu- 
tation, which  is  but  the  result  of  conflicting 
evidence  as  to  a  general  reputation,  is  not  a 
distinct,  substantive,  provable  fact,  for  it  is  a 
mere  deduction  from  proved  facts.  The  exist- 
ence of  a  diversity  of  opinion  is  one  of  the  means 
by  which  a  witness  may  know  there  is  no  gen- 
eral reputation,  but  this  means  of  knowledge, 
apart  from  the  fact  that  there  is  or ,  is  not  a 
general  reputation,  and  as  a  totally  independ- 
ent circumstance,  is  not  the  thing  to  be  proved. 


Hence  to  ask  the  witness  whether  there  is  a 
divided  reputation  is  to  ask  him,  not  whether 
he  knows  a  provable  fact, — a  general  reputa- 
tion, one  way  or  the  other, — but  merely  what 
is  one  source  of  knowledge,  without  reference 
to  whether  he  possesses  the  knowledge  itself. 
He  may  testify,  if  he  can,  that  the  parties- 
were  generally  reputed  not  to  be  married,  or, 
having  eoual  means  of  knowing  that  they  had 
a  general  reputation  as  other  witnesses  who- 
have  testified  that  the  parties  did  have  such  a 
general  reputation,  he  has  never  heard  it  dis- 
cussed or  spoken  of.  In  the  one  instance  he 
would  testify  to  a  fact,  just  as  the  witnesses 
who  deposed  in  the  opposite  way;  in  the  other 
instance,  he  would  depose  to  facts  which,  if 
believed  by  the  jury,  would  tend  to  discredit 
the  evidence  to  establish  a  general  reputation; 
but  in  neither  instance  could  he  be  permitted 
to  say  that  there  was  a  divided  reputation,  for 
that  IS  nothing  more  than  the  result  of  the  wit- 
ness's conclusion  from  his  own  comparison  of 
conflicting  opinions.  There  was  therefore  no- 
error  committed  by  the  rulings  in  these  excep- 
tions. Finding  no  error  in  any  of  the  rulings- 
excepted  to,  they  will  be  aflSrmed. 

Rulings  a  firmed  f  witheosU  in  this  court,  and 
cause  remanded. 

Rehearing  denied. 


MINNESOTA  SUPREME  COURT. 


STATE,  ex  rel  H.  W.  CHILDS,  Attorney  I 
General,  ei  al.^ 

John  COPEL AND. 


( Minn.. 


.) 


*1«   Held,  »  eertain  local  option   law 

granting  charter  powers  to  all  the  cities  of  a  cer- 
tain class,  to  take  effect  in  each  city  only  upon 
the  adoption  of  the  same  by  such  city,  contra- 
venes M  S8  and  84  of  article  4  of  the  Constitution, 
prohibitlog  special  legislation  as  to  cities,  and 
requirlDg  all  laws  as  to  the  same  to  be  uniform 
in  their  operation  throughout  the  state. 

8.  Held,  fiirther,»  special  law  relating 
to  cities  cannot  be  partially  repealed 
by  a  special  law,  and  the  same  result  cannot  be 
aooompUshed  by  a  local  option  law  which  has 
merely  the  same  effect. 

8«  Held,  accordingly,  that  chapter  228,  La  ws 
1805,  Is  unconstitutional. 

4.  The  distinction  noted  between  snch 
a  local  option  lair,  granting  such  charter 
powers,  and  a  local  option  law  granting  power  to 
adopt  a  mere  by-law  orordinanop,  the  provisions 
of  which  are  prescribed  by  the  legislature. 

(November  2S,  1806.) 

PETITION  for  a  writ  of  quo  warranto  to 
determine  by  what  authority  respondent 
claimed  to  hold  the  office  of  commissioner  of 
public  works.     Writ  of  ouster  issued. 

*Headnotes  by  Cantt,  J. 

NoTB.— As  to  the  power  of  the  legislature  to 
make  a  statute  contingent  on  approval  by  vote  of 
the  people,  see  noU  to  Re  Municipal  Suffrage  to 
WomeniHass.)  23  L.  R.  A.  118. 
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Messrs.  H.  W.  Chiids,  Attorney  General^ 
and  Eller,  How,  A  Butler  for  relators^ 

Messrs.  Walter  L.  Chapin  and  T.  R*. 
Palmer,  for  respondent: 

Section  146  of  chapter  228,  exproprio  tigore, 
unqualifiedly  repeals  all  general  laws  relating 
to  the  subject-matter  of  the  act,  as  to  all  cities 
of  100,000  or  more  inhabitants. 

Chapter  228,  Laws  1895,  stands  alone  as  the 
only  general  law  so  far  as  its  subject-matter 
extends,  which  is  applicable  to  cities  of  100.- 
000  or  more  inhabitants. 

It  makes  cities  of  that  size  a  class  by  them- 
selves for  the  purpose  of  the  legislation  em- 
braced by  the  act  The  formation  of  such  a 
class  is  uniformly  sustained  as  constitutionHl. 

McCormick  v.  West  Duluth,  47  Minn.  272;  Be 
Norton,  61  Minn. 542:15  Am.  &Eng.  Enc.Law, 
p.  981;  8tate  v.  Clapton,  53  N.  J.  L.  277;  Mart- 
landY,  State,  Christian,  52  N.  J.  L.  521;  State, 
Warner,  v.  Hoagland,  51 N.  J.  L.  67;  ife  Seioer 
Assessment  for  Passaic,  54  N.  J.  L.  156  ;  Re 
Haynes,  Id.  ^;  State,  Atty.  Qen„  v.  Miller,  100 
Mo.  489;  State.  Maggard,  v.  Pond,  93  Mo.  606; 
Edmunds  y.  Herhrandson,  2N.  D.  270. 14  L.  R. 
A.  735;  StaU,  Oblinger,  v.  Spaude,  87  Minn. 
822;  State,  Atty.  Oen.,  v.  WaU,  47  Ohio  St.  499; 
Slate,  Atty.  Oen.,Y.  Toledo,  4S  Ohio  St.  112, 11 
L.  R.  A.  7S59;  State,  Courtftouse  db  City  HaU 
Comrs.,  V.  Cooley,  56  Minn.  540;  Tvttle  v.  Polk, 
92  Iowa,  438;  Huminger  v.  State,  39  Neb.  685. 

It  is  competent  for  the  legislature  to  make 
the  enforcement  of  a  law  relative  to  municipal 
ajffairs  dependent  on  the  will  of  the  munic- 
ipality. 

State.  Tvley,  v.  Simons,  82  Minn.  548;. 
State,  ffahn,  v.  Young,  29  Minn.  551:  Anderson 
V.  Manchester  Fire  Assur.  Co.  59  Minn.  182;. 
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State,  Merrick,  v.  Hennepin  County  Dist.  Ct. 
83  Minn.  286;  State,  Tracy,  v.  Cooley  {mun,) 
68  N.  W.  66;  StaU  v.  Cooke,  24  Minn.  247,  31 
Am.  Rep.  MA\  Johnson  v.  Martin,  75  Tex.  88; 
State  V.  O'Neill  24  Wis.  149;  Orange  County 
Law  Library  Trustees  v.  Orange  County  Supers. 
99  Cal.  571;  Haney  v.  Bartow  County  Comrs. 
91  Ga.  770;  Readings.  Savage,  124  Pa.  328. 

A  law  is  general  and  valid,  notwithstanding 
it  is  not  mandatory,  on  cities  preserving  their 
charters  or  special  laws,  but  allows  those  cities 
to  retain  their  local  charter  laws  until  they 
choose  to  come  under  the  general  law. 

Roadin  Cheltenham  Twp.  14((  Pa,  136;  Com., 
Klucfh,  V.  Lyter,  162  Pa.  60;  Evans  v.  Phillipi, 
117  Pa.  226;  Com.  v.  Reynolds,  187  Pa.  889. 

The  question  is  not.  Does  the  fact  that  the 
law  may  be  put  into  effect  only  in  part  of 
the  cities  of  the  class  affect  the  right  to  refer  the 
adoption  of  the  law,  generally  considered? 
but.  Does  the  result  of  such  reference,  other- 
wise rightful  in  itself,  make  the  law  special 
and  obnoxious  to  the  constitutional  amend- 
ment of  1892? 

It  does  not  have  that  effect. 

Reading  v.  Sacage,  124  Pa.  828;  Re  Cleveland, 
62  N.  J.  L.  188,  7  L.  R.  A.  431;  State,  Maggard, 
V.  Pond,  93  Mo.  606;  Haney  v.  Bartow  County 
Comrs.  91  Ga.  770. 

If  the  law  is  such  that  applying  to  all  cities 
of  a  class  it  puts  it  within  the  power  of  such 
cities  to  come  under  uniform  regulations  as  to 
the  subject-matter  in  hand,  it  tends  to  uniform- 
ity, and  is  general  in  the  constitutional  sense. 
Such  a  construction  leaves  cities  free  to  act 
under  prior  special  legislation  as  to  any  partic- 
ular matter,  until  they  see  fit  to  come  within 
the  general  provisions  of  the  new  law. 

Evans  v.  Phillipi,  117  Pa.  226;  Vacation  of 
Henry  Street,  123  Pa.  846;  Com.  v.  Reynolds, 
187  Pa.  389:  Lock^s  Appeal,  72  Pa.  491,  13 
Am.  Rep.  716. 

Canty,  J.,  delivered  the  opinion  of  the 
■court: 

Chapter  228.  Laws  1896,  is  an  act  general  in 
form,  entitled  "An  Act  to  Provide  for  Depart- 
ments of  Public  Works,  and  the  Making  of 
Public  Improvements  in  Cities  of  Over  100,000 
Inhabitants."  It  provides  that  such  depart- 
ment shall  consist  of  three  branches:  (1)  An 
engineering  department;  (2)  a  commissioner  of 
public  works;  and  (3)  a  board  of  park  commis- 
sioners. It  provides  that  the  head  of  the  engi- 
neering department,  or  city  engineer,  shall  be 
appointed  by  the  mayor  on  the  2d  Tuesday  in 
June  each  eVen-numbered  year,  shall  hold  his 
office  for  two  years,  and*  shall  appoint  his 
assistants  and  the  other  employees  under  him. 
§  2.  It  also  provides  that  the  commissioner  of 
public  works  shall  be  appointed  by  the  mayor 
on  the  same  Tuesday,  and  shall  hold  his  omce 
for  two  years.  ^  8.  This  commissioner  is  to 
have  charge  of  all  improvements  which  the  city 
council  may  order.  Under  the  provisions  of 
the  statute,  he  is  a  standing  arbitrator  or  ref- 
eree, to  award  all  damages  in  condemnation 
proceedings  instituted  by  him  for  the  city 
and  to  assess  a  special  tax  on  property  specially 
benefited  to  pay  such  damages.  The  act  pro- 
vides for  the  condemnation  of  property  for 
many  different  city  uses,  and  provides  the  mode 
of  procedure.  It  also  provides  for  the  collec- 
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tion  of  all  taxes  assessed  for  benefits  which  may 
become  delinquent,  by  proceedings  in  the  dis- 
trict court.  ^5N  4-138.  It  is  also  provided  that 
the  board  of  park  commissioners  shall  consist 
of  four  members,  to  be  appointed  by  the  mayor, 
and  whose  term  of  ofiSce  shall  be  four  years, 
one  to  be  appointed  each  year.  This  board  is 
to  have  charge  of  the  parks  and  parkways  of 
the  city,  and  the  improvements  thereon. 
§i5  115-145.  Section  146  provides:  *'This  act 
shall  be  enforced  in  any  city  whenever  the 
common  council  of  any  such  city  embraced 
within  its  provisions  shall  adopt  the  same  by  a 
majority  vote  of  all  the  members;  .  .  .  and 
all  acts  and  parts  of  acts  in  any  charter  or 
special  law  relating  to  said  city  shall  be 
thereby,  as  to  said  city,  repealed  in  so  far  as 
the  same  relate  to  the  subject-matter  of  this 
act.  .  .  .  All  general  acts  and  parts  of  acts 
relating  to  the  subject-matter  of  this  act,  so  far 
as  they  apply  to  any  city  affected  by  this  act, 
are  hereby  repealed."  The  only  two  cities  in 
this  state  having  over  100,000  Inhabitants  have 
been  operating  under  charters  consisting  of 
various  speciallaws  enacted  before  the  amend- 
ments to  the  Constitution  prohibiting  special 
legislation  were  adopted.  The  city  of  St.  Paul 
has  for  manv  years  had  a  board  of  public 
works,  provided  for  by  some  of  these  special 
laws,  which  board  consisted  of  five  menabers, 
whose  duties  were  somewhat  similar  to  those 
imposed  upon  the  commissioner  of  public 
works  by  said  chapter  228.  Laws  1895.  On 
July  27,  1895,  the  common  council  of  St.  Paul 
adopted  this  act,  in  the  manner  provided  by 
§  146  thereof.  The  mayor  appointed  the  re- 
spondent commissioner  of  public  works  under 
the  act.  But  the  members  of  the  old  board  of 
public  works  (being  all  of  the  relators  hereiD. 
except  the  attorney  general)  refused  to  surren- 
der their  ofi[ices.  A  writ  of  quo  warranto  was 
issued  herein  out  of  this  court,  to  determine  by 
what  warrant  the  respondent  claims  the  ofiSce 
of  commissioner  aforesaid. 

It  is  claimed  by  relators  that  said  chapter 
228  is  a  special  law,  and  contravenes  the  con- 
stitutional amendment  of  1891  (§^  88  and  84, 
art.  4),  and  is  unconstitutional,  for  the  reason 
that  it  applies  only  to  such  cities  as  adopt  it. 
and  may  be  adopted  by  some  cities  of  the 
class,  and  not  by  others,  and  therefore  may  not 
be  of  uniform  operation  throughout  the  state, 
as  required  by  said  amendment.  In  order  that 
the  decision  in  this  case  may  be  fully  under- 
stood, it  is  necessary  to  examine  somewhat 
carefully  the  question  of  the  constitutionality 
of  local  option  laws.  It  is  generally  held  that 
a  law  cannot  be  passed  to  take  effect  if  the 
voters  of  the  whole  state  so  decide,  and  that 
such  a  law  cannot  be  upheld  on  the  theory  that 
it  is  a  law  passed  to  take  effect  upon  a  condi- 
tion. The  passing  of  such  a  law  is  merely  an 
attem  pt  to  delegate  legislative  power.  Cooley , 
Const.  Law.  *120-124.  See  also  State,  Hahn, 
V.  Young,  29  Minn.  552.  But,  except  where 
it  is  held  to  be  prohibited  by  constitutional 
provisions  prohibiting  special  legislation,  it  is 
generally  held  that,  where  municipalities  have 
a  special  or  peculiar  interest  in  the  law,  ii  may 
be  passed  to  take  effect  in  such  a  municipality 
when  accepted  by  some  authoritative  body 
representing  the  municipality.  Cooley,  Const. 
Law,  *118-120. 
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Said  coDstitutional  amendment  of  1891  pro- 
vides: 

"Sec.  88.  .  .  .  The  legislature  shall  pass  no 
local  or  special  law  regulating  the  affairs  of  or 
incorporating,  erecting,  or  changing  the  lines 
of  any  county,  city,  .  .  . :  provided,  however, 
that  the  inhibitions  of  local  or  special  laws  in 
this  section  shall  not  be  construed  to  prevent 
the  passage  of  general  laws  on  any  of  the 
subjects  enumerated.  The  legislature  may  re- 
l>eal  any  existing  special  or  local  law,  but 
shall  not  amend,  extend,  or  modify  any  of  the 
same. 

"Sec.  34.  The  legislature  shall  provide  gen- 
eral laws  for  the  transaction  of  any  business 
that  may  be  prohibited  by  g  1  of  this  amend- 
ment, and  all  such  laws  shall  be  uniform  in 
their  operation  throughout  the  state." 

Under  these  constitutional  provisions,  is  a 
local  option  law  which  gives  to  each  of  a  class 
of  cities  the  right  to  accept  or  reject  certain 
charter  powers  constitutional?  Is  such  a  gen- 
eral local  option  law  one  having  a  uniform 
operation  throughout  the  state?  How  can  a 
law  which  goes  into  effect  in  onecity,  and  does 
not  go  into  effect  in  another  city  of  the  same 
class,  have  a  uniform  operation  throughout 
the  state?  It  seems  to  us  that  the  legislature 
cannot  bring  about  diverse  charter  powers  in 
different  cities  by  enacting  any  such  local  op- 
tion law  which  may  result  in  giving  different 
cities  different  charter  powers,  unless  the  same 
result  can  be  accomplished  by  a  direct,  uncon- 
ditional law.  The  mere  possibility  that  all 
the  cities  of  the  class  may  adopt  the  law  will 
ilbt  save  it.  It  must  appear  at  the  time  the  law 
js  passed  that  it  will  have  a  uniform  operation 
throughout  the  state;  that  is,  that  it  will  take 
effect  in  all  cities  of  the  class,  and  that  the 
•class  is  a  proper  one.  The  uniform  operation 
of  the  law  cannot  be  left  to  any  future  contin- 
gency. 

Let  us  now  consider  the  nature  of  local 
■option  legislation  with  reference  to  this  consti- 
tutional amendment.  There  is  a  vast  differ- 
ence between  delegating  to  some  local  t)ody  the 
power  to  adopt  a  charter  and  the  power  to 
adopt  by-laws  or  ordinances.  Suppose,  for 
instance,  that  a  law,  general  in  form,  was 
passed  as  the  charter  of  the  cities  of  a  certain 
class;  that  this  law  created  some  local  body  in 
each  city,  and  gave  it  generally  a  large  number 
of  designated  powers  (such  as  are  usuallv  given 
to  such" cities  by  their  charters),  and  authorized 
this  local  body  to  exercise  these  powers  as  it 
saw  fit,  to  designate  such  other  officers  as  it 
saw  fit,  and  to  define  their  powers  and  manner 
of  election  or  appointment,  but  provided  noth- 
ing more  in  detail.  Such  a  charier,  even  for 
the  class  of  larger  cities,  might  be  written 
on  four  or  five  pages.  But  would  such  a 
nebulous,  skeleton  charter  be  constitutional? 
Would  it  not  be  likely  to  result  in  a  greater  di- 
versity of  local  laws,  be  less  uniform  in  its 
operation,  and  far  less  a  limitation  on  the  local 
authorities,  than  a  law,  or  three  or  four  laws, 
general  in  form,  which  provided  three  or  four 
different  kinds  of  charters,  and  left  it  to  each 
local  body  to  adopt  which  it  saw  fit?  Yet  it 
is  universally  conceded  that  the  latter  method 
of  providing  charters  or  charter  powers  is  a 
most  palpable  evasion  of  the  constitutional  pro- 
visions prohibiting  special  legislation.  Then, 
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if  the  latter  method  of  providing  city  charters 
is  unconstitutional,  surely  the  former  method 
must  be.  Certainly,  the'  legislature  delegates 
less  to  the  local  body  when  all  the  provisions 
of  the  charter  or  local  law  are  prescribed,  and 
the  local  body  has  only  the  power  to  accept  or 
reject  it,  than  when  the  whole  subject  is  dele- 
gated generally  to  the  local  body.  Then  it  is 
clear  that,  while  the  general  power  to  adopt 
ordinances  or  by-laws  may  be  delegated  to  such 
a  local  body,  no  general  power  to  adopt  a  char- 
ter or  charter  provisions  can  be  so  delegated. 
It  also  follows  that  if  the  legislature  can,  by  a 
general  law,  delegate  to  the  local  body  the  gen 
eral  power  to  adopt  by-laws  or  ordinances  on  a 

f)articular  subject,  it  may,  by  general  law. 
imit  that  power  by  prescribing  the  provisions 
which  the  by-law  shall  contain,  leaving  to  the 
local  body  merely  the  power  to  accept  or  re- 
ject the  by-law.  Then,  whether  or  not  it  is 
constitutional  to  delegate,  by  a  general  local 
option  law,  the  power  to  adopt  or  reject  a  pre- 
scribed charter  or  charter  provision,  it  is  clearly 
constitutional  to  delegate  in  this  manner  the 
power  to  adopt  or  reject  a  prescribed  by-law  or 
ordinance. 

It  is  a  well-e<^tablished  principle  that  the 
Constitution  will  be  interpreted  with  reference 
to  the  laws  and  customs  prevailing  at  the  time 
of  its  adoption,  and  the  distinction  bet  weep 
what  is  a  delegation  of  power  to  adopt  a 
charter  or  charter  provisions,  and  what  is 
a  delegation  of  power  to  adopt  a  by-law  or 
ordinance,  must  be  determined  largely,  by  as- 
certaining what  had  usually  been  the  custom 
in  this  state  up  to  and  at  the  time  this  con- 
stitutional amendment  was  adopted.  Un- 
doubtedly, the  line  of  this  distinction  is  some- 
what ill-defined.  But,  if  there  is  a  doubt  as 
to  the  constitutionality  of  a  law,  that  doubt 
must  be  resolved  in  favor  of  its  constitution- 
ality. Therefore,  if,  by  reference  to  the  prac- 
tice heretofore  prevailing,  it  is  doubtful 
whether  the  delegation  of  power  is  one  to  adopt 
charter  provisions,  or  one  to  adopt  mere  by- 
laws or  ordinances,  that  doubt  must  be  resolved 
in  favor  of  holding  the  law  delegating  such 
power  constitutional.  There  is  another  dis- 
tinction to  be  considered,  and  that  is  the  distinc- 
tion between  what  the  legislature  can  practi- 
cally do  and  what  it  cannot.  The  main  reason 
for  the  existence  of  ordinances  and  by-laws 
has  always  been  that  they  regulated  local  sub 
jects  and  matters  of  detail  which  the  legisla- 
ture could  not  directly  or  properly  regulate  by 
the  passage  of  permanent  laws,  either  general 
or  special.  This  old  principle  must  be  applied 
to  new  instances  which  will  continually  arise 
under  the  constitutional  amendments  prohibit- 
ing special  legislation.  The  regulation  of  such 
matters  may  always  be  delegated  in  general 
terms  to  local  bodies,  and  it  necessarily  follows 
that  more  limited  powers  may  be  thus  dele- 
gated by  the  passage  of  local  option  laws  for 
the  regulation  of  these  matters.  These -are 
distinctions  which  have  sometimes  been  over- 
looked in  the  decisions  of  those  states  having 
similar  constitutional  provisions.  Let  us  no- 
tice some  of  these  provisions,  and  the  decisions 
under  them. 

The  Constitution  of  New  Jersey  provides 
that  "the  legislature  shall  not  pass  private,  lo- 
cal, or  special  laws   regulating  the   internal 
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affairs  of  towns  [held  to  include  cities]  and 
counties."  Amend,  art.  4,  §  7,  f  11.  It  id 
held  by  the  courts  of  that  state  that  those  re- 
strictions were  not  intended  to  secure  uni- 
formity in  the  operation  of  laws,  and  that  local 
option  laws,  otherwise  general  in  form,  giving 
to  municipalities  the  right  to  accept  or  reject 
the  provisions  of  the  law,  are  constitutional. 
State,  Paul,  v.  Gloucester  County  Circuit 
Ct.  Judge,  50  N.  J  L.  585,  1  L.  R.  A.  86 ; 
State,  Warner,  v.  Eoagland,  51  N.  J.  L.  62, 
72;  Be  CieDeland,  52  N.  J.  L.  188,  7  L.  R. 
A.  481.  The  Constitution  of  Pennsylvania 
provides  that  "the  general  assembly  sl^all  not 
pass  an^  local  or  special  law  .  .  .  regulating 
the  affairs  of  counties,  cities,  township."  Ar- 
ticle 8.  ^  1.  Under  this  provision,  it  is  held 
unconstitutional  to  delegate  to  municipalities 
the  right  to  accept  or  reject  such  a  local  option 
law.  Serantom  School  Ditfs  Appeal,  118  Pa. 
176;  Fro9t  v.  Clierry,  122  Pa.  417;  Com,  v. 
Denworth,  145  Pa.  172.  Neither  the  Constitu- 
tion of  Pennsylvania  nor  of  New  Jersey  ex- 
pressly requires  that  the  law  shall  have  a  uni- 
form operation  throughout  the  state,  but  the 
Pennsvlvania  court  regards  the  prohibition  of 
special  legislation  as  equivalent  to  a  require- 
ment of  uniformity,  while  the  New  Jersey 
court  does  not.  The  Constitution  of  Florida 
provides:  "The  legislature  shall  not  pass  spe- 
cial or  local  laws  in  any  of  the  following  cases, 
.  .  .  regulating  county,  township,  and  munici- 
pal business;  regulating  the  election  of  county, 
township,  and  municipal  officers."  Article  8, 
g  20.  *'In  all  cases  enumerated  in  the  preced- 
ing section,  and  in  all  other  cases  where  a  gen- 
eral law  can  be  made  applicable,  all  laws  shall 
be  general  and  of  uniform  operation  through- 
out the  state."  Article  3,  §  21.  **The  legisla- 
ture shall  establish  a  uniform  system  of  county, 
township,  and  municipal  government."  Arti- 
cle 8,  g  24.  Under  these  provisions,  the  su- 
preme court  of  that  state  has  held  repeatedly 
that  a  general  local  option  law  for  the  organ- 
ization of  cities  is  not  a  law  of  uniform  opera- 
tion throughout  the  state,  and  therefore  uncon- 
stitutional. McConihe  v.  State,  Mc Murray,  17 
Fla.  288;  State,  Haley,  v.  Stark,  18  Fla.  255; 
Ex  parte  Wells,  21  Fla.  280.  The  Constitu- 
tions of  Iowa  and  Indiana  each  prohibit  spe- 
cial legislation  as  to  certain  matters,  and  pro- 
vide that  all  laws  relating  to  these  matters 
"shall  be  general  and  of  uniform  operation 
throughout  the  state."  Iowa  Const,  art.  8, 
§80;  Ind.  Const,  art.  4,  §  119.  In  Maiee  v. 
State,  4  Ind.  842,  it  was  held  that,  by  reason 
of  such  constitutional  provisions,  a  local  option 
law  which,  by  its  terms,  went  into  effect,  and 
prohibited  the  sale  of  intoxicating  liquor,  in 
such  townships  as  adopted  it,  is  unconstitu- 
tional. This  decision  was  approved  in  Lafay- 
ette, Af.  dB.  R  Co.  V.  Oeiger,  34  Ind.  226, 
227.  The  supreme  court  of  Iowa  held  like- 
wise, under  their  constitutional  prohibitions, 
in  Oeebrick  v.  State,  5  Iowa.  492.  In  DaWy  v. 
Wolf,  14  Iowa,  228,  the  court  sustained  a  law 
authorizing  the  people  of  the  several  counties 
to  decide,  by  a  majority  vote,  to  restrain  hogs 
and  sheep  from  running  at  large.  The  court 
distinguishes  the  case  from  that  in  5  Iowa,  on 
the  ground  that  "thev  [the  voters]  only  deter- 
mine whether  a  certain  thing  shall  be  done  un- 
der the  law,  and  not  whether  the  law  shall 
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take  effect,"  as  was  provided  by  the  law  held 
invalid  in  5  Iowa.  From  what  has  been  said^ 
it  will  appear  that  there  is  but  little  in  the  dis- 
tinction. 

The  position  of  the  Indiana  and  Iowa  courts,. 
that  a  law  which  can  only  take  effect  in  each 
municipality  on  being  adopted  by  the  same 
contravenes  these  constitutional  provisions,  is, 
in  our  opinion,  undoubtedly  correct  as  applied 
to  a  proper  matter.  But  we  are  of  the  opinion 
that  the  prohibition  or  licensing  of  the  sale  of 
intoxicating  liquors  is  not  such  a  matter. 
These  constitutional  provisions  do  not  require 
the  legislature  to  do  what  is  impracticable, 
what  they  have  never  been  able  to  do,— to  ef- 
fectively regulate  the  liquor  traffic  without  re- 
gard to  locality  or  local  sentiment.  Experi- 
ence has  demonstrated  that  prohibition  can 
only  be  enforced  where  there  is  a  strong  public 
sentiment  behind  it,  and  there  is  a  great  differ- 
ence between  the  amount  of  this  sentiment  in 
different  localities  in  the  same  state.  Again, 
this  sentiment  changes  from  time  to  time  in  the 
same  locality.  Then  the  legislature  have  & 
right  to  say  that  the  question  of  license  or  pro- 
hibition in  each  locality  is  not  a  matter  for 
them  to  decide,  or  a  matter  to  be  settled  by  any 
statute  fixing  absolutelv  or  permanently  the 
status  in  this  respect  of  the  whole  state  or  of 
the  different  localities.  In  the  case  of  Frosi  v. 
Cherry,  122  Pa.  417,  the  court  held  a  local 
option  fence  law,  to  take  effect  in  each  county 
when  adopted  by  the  voters  of  that  county, 
unconstitutional,  as  special  legislation.  It 
seems  to  us  that  the  same  reason  of  impractK 
cability  applies  to  a  fence  law  as  to  a  license  df 
prohibition  law.  It  is  often  utterly  impractica- 
ble for  the  legislature  to  enact  an  expedient 
unconditional  fence  law.  Whether  the  farms 
should  be  fenced,  and  the  stock  allowed  to  run 
at  large,  in  any  particular  locality,  depends 
wholly  on  the  very  complex  local  conditions, 
which  determine  what  is  for  the  best  interests 
of  the  majority  of  the  people  of  the  localitv, 
and  is  a  question  which  each  locality  should 
usually  be  allowed  to  settle  for  itself. 

The  distinction  Is  between  what  is  properly 
legislation  and  what  is  properly  and  neces- 
sarily a  local  by-law.  That  it  is  not  a  dele^- 
tion  of  legislative  power  to  grant  to  some  desig- 
nated b^y  powers  which  the  legislature 
cannot  themselves  practically  or  efficiently 
exercise  is  laid  down  in  State,  Minneapolis,  v. 
St.  Paul,  M.  A  M.  R.  Co.  88  Minn.  248,  251: 
and  in  Anderson  v.  Manchester  Fire  Assur.  Co, 
59  Minn.  194,  195.  This  distinction  between 
what  the  legislature  can  do  and  what  they 
cannot  exists  in  the  nature  of  things,  and  has 
not  been  eradicted  by  the  constitutional  pro- 
visions prohibiting  special  legislation,  and  re- 
quiring legislation  of  uniform  operation.  It 
seems  to  us  that  several  of  the  courts  above 
mentioned  have  been  misled  by  ignoring  this, 
and  failing  to  consider  that  legislation  contain- 
ing a  local  option  provision  may  in  fact  be 
merely  a  grant  of  power  to  each  local  body  to 
adopt  or  reject  a  prescribed  by- law.  and  that, 
by  prescribing  the  contents  of  the  bylaw,  the 
legislature  have  really  granted  less  power  to 
each  local  body  than  if  they  granted  the  power 
to  pass  any  by-law  the  local  body  saw  fit  con- 
cerning the  particular  subject-matter. 

Let  us  now  proceed  to  apply  these  principlea 
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to  the  case  at  bar.  The  most  of  the  powers 
provided  for  by  said  chapter  228,  Laws  1895, 
are  distinctively  charter  powers;  that  is,  they 
pertain  to  matters  which  are  almost  invariably 
Tegulated  by  city  charters,  and  not  by  the  by- 
laws passed  under  such  charters.  Then ,  the 
-legislature  cannot  do  indirectly  what  they  can- 
not do  directly;  and  this  act  is  not  constitu- 
tional unless  the  diverse  results  which  may  be 
brought  about  by  the  adoption  of  the  act  by  one 
-city,  and  the  rejection  of  it  by  another,  can  be 
brought  about  by  direct,  unconditional  legisla- 
tion. There  are  two  cities  in  the  state  having 
more  than  100,000  inhabitants.  Can  the  legis- 
lature, bv  a  direct  act,  provide  that  said  chap- 
ter 228  shall  apply  to  the  one  city,  but  not  to 
the  other?  The  part  of  g  146  above  quoted 
provides  that,  when  the  act  is  adopted  by  any 
city,  '*all  acts  and  parts  of  acts  in  any  charter 
or  special  law  relating  to  said  city  shall  be 
thereby  repealed  as  to  said  city,  so  far  as  the 
same  relate  to  the  subject-matter  of  this  act." 
Will  not  the  adoption  of  this  act  by  one  city, 
tmd  not  by  the  other,  have  the  effect  of  a  par- 
tial repeal  of  a  special  law  by  a  special  law? 
Clearly,  such  a  special  law,  partially  repealing 
such  a  special  law,  is  unconstitutional.  It  will 
be  readily  seen  by  anyone  familiar  with  the 
charter  law  of  the  two  cities  in  question  that 
the  adoption  of  chapter  228  by  either  city  will, 
if  the  law  is  valid,  repeal  a  part  of  each  of 
several  of  the  special  acts  which  make  up  the 
charter  of  that  city,  leaving  the  other  part  of 
each  special  law  to  stand,  and  leaving  all  of  the 
special  laws  of  the  other  city  on  the  same  sub- 
ject wholly  unaffected.  The  legislature  may, 
by  a  general,  unconditional  law,  expressly  re- 
peal all  special  laws  so  far  as  inconsistent  with 
it,  though  this  may  have  the  effect  of  leaving 
the  other  part  of  one  or  more  special  laws  in 
force  and  unrepealed.    State,  Baker,  v.  Sulli- 


0071,62  Minn.  288.  A  general  law  is  also  con- 
stitutional which  does  not,  by  implication  or 
otherwise,  repeal  the  special  laws  in  conflict 
with  it.  Be  Opening  Linwood  Place  (Minn.) 
67  N.  W.  77.  The  reason  of  this  is  that,  al- 
though the  constitutional  amendment  requires 
the  general  law  to  be  uniform  in  its  operation, 
the  amendment  does  not,  as  this  court  con- 
strues it,  require  this  uniformity  to  be  brought 
about  immediately.  Every  step  taken  must 
be  in  the  direction  of  a  general  law  of  uniform 
operation,  but  the  legislature  need  not  at  once, 
or  at  any  one  time,  take  all  the  steps  necessanr 
to  bring  about  this  result.  Again,  the  amend- 
ment provides  that  "the  legislature  may  repeal 
an  existing  special  law,  but  shall  not  amend, 
extend,  or  modify  the  same."  This  allows  a 
special  law  to  be  totally  repealed  by  a  special 
law,  and,  as  held  in  the  Sullivan  Case,  it  al- 
lows the  partial  repeal  or  modification  by  a 
general  law  of  all  special  laws  so  far  as  incon- 
sistent with  it.  Such  a  general  law  is  not  spe- 
cial legislation  at  all.  But,  as  before  stated, 
this  constitutional  provision  does  not  permit  a 
special  law  to  be  partly  repealed  or  modified 
by  a  special  law.  Then,  the  legislature  can- 
not, by  a  direct,  unconditional  special  law 
(either  included  in  a  general  law  or  enacted 
alone)  repeal  the  parts  of  the  special  laws  per- 
taining to  St.  Paul,  attempted  to  be  repealed 
b^  the  enactment  of  chapter  228  and  the  adop- 
tion of  the  same  by  the  council  of  that  city. 
As  before  stated,  if  the  legislature  cannot  ao 
this  directlv,  by  unconditional  legislation,  they 
cannot  do  it  indirectly,  by  legislation  contain- 
ing such  a  local  option  provision.  Then  is  our 
conclusion  that  chapter  228,  aforesaid,  is  un- 
constitutional and  void;  and  therefore  the 
claim  of  respondent,  that  he  holds  an  ofiScial 
position  under  it,  cannot  be  sustained. 
Let  a  torit  of  atister  iesve. 
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ROCHESTER   RAILWAY    COMPANY, 
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O&l  N.  Y.  107.) 

!•  No  recovery  can  be  had  fbr  a  mia- 
carrlag^  resulting  ft*om  fH§^ht  caused  hy 
the  neirliflrence  of  another. 

:£•   Miacarriage  resiiltiii§^  fk^m  fright 

caused  by  the  neghgence  of  another  is  not  the 
proximate  result  of  the  negligence. 

(December  1, 1896.) 

APPEAL  by  defendant  from  an  order  of  the 
General  Term  of  the  Supreme  Court, 
Fifth  Department,  afi9rming  an  order  of  the 
Monroe  County  Circuit  setting  aside  a  nonsuit 


and  granting  a  new  trial  in  an  action  brought 
to  recover  damages  for  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Be- 
vereed. 

The  facts  are  stated  in  the  opinion. 

Mewre.  Bacon*  Brignps.  Beckley.  A 
BiBsell,  for  appellant: 

To  make  out  a  cause  of  action  it  must  be  es- 
tablished, not  only  that  a  defendant  was  guilty 
of  a  negligent  act,  but  that  the  injury  was  pro- 
duced by  a  cause  which  might  naturally  and 
reasonably  be  expected  to  follow  from  the  neg- 
ligent act.  Negligence  is  the  proximate  cause 
of  an  injury,  within  the  legal  meaning  of  that 
term,  when  the  injury  is  one  which  is  the  nat- 
ural and  probable  result  of  the  negligence,  and 
one  that  ought,  naturally,  to  have  been  fore- 
seen. 

Boswell,  Civil  Liability,  184,  185;  Whart. 
Neg.  Caueal  Connection,  §§  78-155;  Tuiein  v. 


Note.— For  fright  as  a  basis  of  a  cause  of  aotion, ;  As  to  damaires  for  misoarriafire,  see  Tunnidiffe  v. 
see  noU  to  Ewiner  v.  Pittsburgh,  C.  C.  &  St.  L.  B.  Bay  Cities  ConsoL  R.  Go.  (Mich.)  8S  L.  B.  A  142,  and 
Co.  (Pa.)  14  L.  EL  A.  see.  I  note, 

84  L.  R.  A. 


782 


New  York  Coubt  of  Afpbalb. 


Dec.^ 


HurUy,  98  Mass.  211,  93  Am.  Dec.  154;  Low- 
ery  v.  Manhattan  B,  Co.  99  N.  Y.  158.  62  Am. 
Rep.  12. 

Where  the  only  injury  which  a  person  sus- 
tains by  reason  of  the  negligence  of  another  is 
a  severe  fright,  an  action  will  not  lie  for  dam- 
ages on  account  of  such  negligence. 

Lehman  v.  Brooklyn  City  R.  Co.  47  Hun, 
855:  Bmng  v.  Pittsburgh,  C.  C.  db  ^Y.  L.  R. 
Co.  147  Pa.  40,  14  L.  R.  A.  666;  Victorian 
Railway  Comrs.  v.  Coultas,  L  R.  13  App.  Cas. 
222;  Wyman  v.  Lsavitt,  71  Me.  227,  36  Am. 
Rep.  308;  Rock  v.  Denis,  M.  L.  R.  4  Super. 
Ct.  356;  Johnson  v.  WelU,  F,  &  Go.  6  Nev. 
224,  3  Am.  Rep.  245;  Lynch  v.  Knight,  9  H. 
L.  Cas.  577:  Renner  v.  Canfleld,  36  Minn.  90; 
Mayne,  Damages,  Wood's  Notes,  pp.  70,  74; 
Caviling  v.  WilliamsUnfln,  1  Cush.  451. 

The  rule  in  regard  to  damages  occasioned  by 
fright  or  mental  suffering  seems  to  have  been 
universally  confined  to  those  cases  where  there 
was  an  actual  physical  injury  as  the  result  of 
negligence,  and  then  the  pain,  the  mental  suf- 
fering, and  the  fright  may  be  taken  into  con- 
sideration in  estimating  the  amount  of  dam- 
ages sustained  by  the  plaintiff,  but  in  all  these 
cases  the  foundation  of  the  action  has  been  the 
physical  injury  itself,  which  was  the  direct  re- 
sult of  the  defendant's  negligence. 

Warren  v.  Boston  <fc  M.  R.  Go.  168  Mass.  484. 

The  fact  that  plaintiff  had  stopped  the  car 
and  was  about  to  become  a  passenger  did  not 
make  her  a  passenger. 

Flaii  V.  Forty  Second  Street  <&  0.  S.  F.  R. 
Co.  2  Hun.  124;  Creamer  v.  West  End  Street  R. 
Co.  156  Mass.  320,  16  L.  R.  A.  490:  Donovan 
V.  Hartford  Street  R.  Co.  65  Conn.  201,  29  L. 
R.  A.  297. 

The  tendency  of  the  courts  in  some  of  the 
western  and  southern  states  to  extend  the  rule 
of  liability  in  actions  against  corporations,  and 
to  introduce  a  myriad  of  new  actions  having 
their  origin  in  the  so-called  law  of  negligence, 
is  well  illustrated  by  a  class  of  cases  l^ginnini; 
with  SoRelle  v.  Western  U.  Teleg.  Co.  55  Tex". 
808,  40  Am.  Rep.  805,  overruled  in  Qulf  G.  d 
S.  F.  R.  Co.  V.  Levy,  59  Tex.  568.  46  Am.  Rep. 
278,  and  the  overruling  case  itself  overruled  by 
subsequent  cases  in  the  same  court. 

This  doctrine  is  expressly  repudiated  in  a 
large  number  of  ca.scs  which  have  arisen  in  the 
Federal  courts. 

Chase  v.  Western  U.  Teleg.  Co.  44  Fed.  Rep. 
554,  10  L.  R.  A.  464;  Wilcox  v.  Richmond  db 
D.  R.  Co.  52  Fed.  Rep.  264,  17  L.  R.  A.  804.8 
U.  8.  App.  118;  Tyler  v.  Western  U.  Teleg.  Co. 
54  Fed.  Rep.  634;  KesUr  v.  Western  U.  Teleg. 
Co.  55  Fed.  Rep.  603;  Western  U.  Tekg.  Go.  v. 
Wood,  57  Fed.  Rep.  471,  21  L.  R.  A.  706,  13 
U.  S.  App.  317. 

The  doctrine  of  the  Texas  cases  is  also  repu- 
diated in  the  following  cases: 

Western  U.  Teleg.  Co.  v.  Rogers,  68  Miss.  748, 
18  L.  R.  A.  859;  Chapman  v.  Western  U.  Teleg. 
Co.  88  Ga.  768,  17  L.  R.  A.  430;  Connell  v. 
Western  U.  Teleg.  Co.  118  Mo.  34,  20  L.  R.  A. 
172;  Spohn  v.  Missouri  P.  R.  Go.  116  Mo.  617: 
Francis  v.  Western  V.  Teleg.  Co.  58  Minn.  252, 
25  L.  R.  A.  406.  See  also  Phillips  v.  Dicker- 
son,  85  III.  11.  28  Am.  Rep.  607. 

Mr.  NorriB  Bnll,  for  respondent: 

Negligence  consists  in:  (1)  a  legal  duty  to 
use  care;  (2)  a  breach  of  that  duty;  (8)  the  ab- 
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sence  of  distinct  intention  to  produce  the  pre- 
cise damage,  if  any.  which  actually  follows. 

1  Shearm.  &  Redf.  Neg.  4th  ed.  g  5. 

With  this  negligence,  in  order  to  sustain  a 
civil  action  there  must  concur:  (1)  damage  to 
the  plaintiff;  (2)  a  natural  and  continuous  se- 
quence uninterruptedly  connecting  the  breach 
of  duty  with  the  damage,  as  cause  and  effect. 

Where  an  injury  to  a  passenger  occurs 
through  a  defect  in  the  construction,  or  work- 
ing, or  management  of  the  vehicle,  or  anything 
pertaining  to  the  services  which  the  carrier 
ought  to  control,  a  presumption  of  negligence 
arises  from  the  happening  of  the  accident,  and 
upon  such  proof  the  buraen  will  devolve  upon 
the  defendant  to  exonerate  himself  by  showing 
the  existence  of  causes  beyond  his  control,  un- 
less evidence  thereof  appears  as  part  of  plain- 
tiff's own  case. 

Smith  V.  St  Pavl  City  R.  Go.  32  Minn.  1,  50 
Am.  Rep.  550;  MulUn  v.  St.  John.  57  N.  Y. 
567,  15  Am.  Rep.  580;  Cahalin  v.  Cochran,  1 
N.  Y.  S.  R.  588;  Palmer  v.  Delaware  dt  //. 
Canal  Co.  120  N.  Y.  170;  Rigdon  v.  Allegany 
Lumber  Co.  87  N.  Y.  S.  R.  514;  Krexaen  v. 
F<yrty-Second  Street,  M.  db  St.  N.  Are.  R.  Co. 
88  N.  Y.  8.  R.  461;  Holbrook  v.  Utica  dt  S.  R. 
Go.  12  N.  Y.  236,  64  Am.  Dec.  502;  Curtis  v. 
Rochester  db  S.  R.  Go.  18  N.  Y.  536,  75  Am. 
Dec.  258. 

The  plaintiff  was  a  passenger  upon  defend- 
ant's railroad. 

Grimes  v.  Pennsyltania  Co.  86  Fed.  Rep.  72: 
G&rdon  v.  Grand  Street  db  N.  R.  Co.  40  Barb. 
546;  Smith  v.  St.  Paul  City  R.  Co.  supra; 
Shearm.  &  Redf.  Neg.  4th  ed.  §  488:  Britn  v. 
Bennett,  8  Car.  &  P.  724;  Piatt  v.  Forty  Sec- 
ond Street  dk  0.  S.  F.  R.  Go.  2  Hun,  124; 
Creamer  v.  West  End  Street  R  Co.  156  Mass, 
320.  16  L.  R.  A.  490. 

The  negligence  of  the  defendant  was  the 
proximate  cause  of  the  injurv. 

Ehrgolt  v.  New  York,  96  N.  Y.  264,  48  Am. 
Rep.  622;  Ryan  v.  New>  York  G.  R  Co.  35  N. 
Y.  210.  91  Am.  Dec.  49;  Ewing  v.  Pittsburgh, 
G  a  dt  St.  L.  R.  Co.  147  Pa.  40. 14  L.  R.  A.  666: 
Ring  v.  Cohoes,  77  N.  Y.  83,  38  Am.  Rep.  574; 
Martin  v.  A>mj  York,  0.  dt  W.  R,  Go.  62  Hun. 
181;  PolUtt  V.  Ung,  56  N.  Y.  201;  Gibney  v. 
State,  187  N.  Y.  1.  19  L.  R.  A.  865. 

The  concensus  of  opinion  would  seem  to  be 
that  no  recovery  can  be  had  for  mere  fright. 

Wyman  v.  Uavitt,  71  Me.  227,  86  Am.  Rep. 
808;  Canning  v.  Williamstown,  1  Cush.  451; 
Hurley  V.  Berg,  1  Stark.  98;  Victorian  Rftil- 
way  Comrs.  v.  Goultas,  L.  R.  18  App.  Cas. 
222;  Ewing  v.  Pittsburgh,  G.  G,  db  St.  L.  R.  Co. 
supra. 

On  the  other  hand.  Hale  v.  Bonner,  «2  Tex. 
88,  14  L.  R.  A.  386,  holds  that  damages  may 
be  recovered  for  mental  anxiety. 

But  none  of  these  cases  are  in  point,  inas- 
much as  in  none  of  them  does  it  appear  that 
any  other  injury  except  mere  fright  was  caused. 

No  case  can  be  found  where  fright  accom- 
panied by  physical  injury  is  not  the  subject  of 
recovery.  The  line  between  these  two  classes 
of  cases  is  clearly  and  sharply  drawn,  and  the 
rule  of  law  contended  for  by  the  respondent  is 
well  settled  bv  the  followini;  cases: 

mil  V.  KimbaU,  76  Tex.  210,  7  L.  R.  A.  618; 
Barbee  v.  Reese,  60  Miss.  906;  Stutz  v.  Chicaoo 
&  N.  W.  R.  Go.  78  Wis.  147;  IlUnois  C.  R.  Co. 
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V.  Latimer,  128  111.  163;  Oliver  v,  LaValU,  86 
Wis.  592;  Fitzpaitiek  v.  Great  WesUrn  R.  Co. 
12  U.  C.  Q.  B.  645;  PurceUs.  St.  Pavl  City  R. 
Co.  48  MiDD.  134,  16  L.  R.  A.  203. 

The  fact  that  damages  may  be  awarded  for 
physical  injury,  although  caused  through  the 
agency  of  mental  disturbance  set  in  operation 
by  deiendani's  negligence,  is  analogous  to  the 
rule  in  the  law  of  divorce,  to  the  effect  that 
even  where  "  cruelty"  as  defined  by  statute  is 
held  necessarily  to  imply  physical  injury,  im- 
paired health  being  a  physical  injury  is  sutfl- 
cient,  though  caused  solely  through  the  agency 
of  mental  suffering  set  in  operation  by  the  mis- 
conduct of  the  defendant. 

Powelton  V.  Powelson,  22  Cal.  858;  Kelly  v. 
Kelly,  1  West.  Coast  Rep.  143:  Betlmne  v. 
Bethune  [1891]  P.  205. 

It  is  argued  by  the  appellant  that  it  should 
not  be  held  responsible  for  an  act  which  would 
not  bring  in jurious  results  upon  a  woman  in  an 
ordinary  condition.  The  fallacy  of  this  rea- 
soning is  apparent.  To  a  woman  in  an  ordi- 
nary condition  it  would  be  damnum  ah^tie  in- 
juria. But  the  negligence  of  the  defendant 
would  exist  just  as  much.  It  would  simply  be 
its  good  fortune  to  have  occasioned  no  dam- 
age thereby. 

Pollock  V.  Brooklyn  &  C.  T.  R.  Co.  89  N.  Y. 
S.  R.  568,  Affirmed  133  N.  Y.  624.  and  60 
Hun,  584. 

The  law  may  award  damages  for  physical 
injury  to  the  person,  although  it  was  caused 
through  the  agency  of  mental  disturbance  set 
in  operation  by  defendant's  negligence. 

Report  of  this  case  in  30  Abb.  N.  C.  362, 
371,  note. 

M»rtiii,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  in  this  case  are  few,  and  mav  be 
briefly  stated.  On  the  Ist  day  of  April,  1891, 
the  plaintiff  was  standing  upK)n  a  crosswalk  on 
Main  street  in  the  city  of  Rochester,  awaitini; 
an  opportunity  to  board  one  of  the  defendant's 
cars  which  had  stopped  upon  the  street  at  that 
place.  While  standing  there,  and  just  as  she 
was  about  to  step  upon  the  car,  a  horse  car  of 
the  defendant  came  down  the  street.  As  the 
team  attached  to  the  car  drew  near,  it  turned 
to  the  right  and  came  so  close  to  the  plaintiff 
that  she  stood  between  the  horses'  heads  when 
they  were  stopped.  She  testified  that  from 
fright  and  excitement  caused  by  the  approach 
and  proximity  of  the  team  she  became  uncon- 
scious, and  also  that  the  result  was  a  miscar- 
riage, and  consequent  illness.  Medical  testi- 
mony was  given  to  the  effect  that  the  mental 
shock  which  she  then  received  was  sufficient  to 
produce  that  result.  Assuming  that  the  evi- 
dence tended  to  show  that  the  defendant's 
servant  was  negligent  in  the  management  of 
the  car  and  horses,  and  that  the  plaintiff  was 
free  from  contributory  neifligence,  the  single 
question  presented  is  whether  the  plaintiff  is 
entitled  to  recover  for  the  defendant's  negli- 
gence which  occasioned  her  fright  and  alarm, 
and  resulted  in  the  injuries  already  mentioned. 
While  the  authorities  are  not  harmonious  upon 
this  question,  we  think  the  most  reliable  and 
better- considered  cases,  as  well  as  public  policy, 
fully  justify  us  in  holding  that  the  plaintiff 
cannot  recover  for  injuries  occasioned  by  fright, 
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as  there  was  no  immediate  personal  injury. 
Lehman  v.  Brooklyn  City  R.  Co.  47  Hun,  355; 
Victorian  Railway  Comrs.  v.  Coult€is,  L.  R.  13 
App.  Cas.  222;  Ewing  v.  Pittsburgh,  C.  C.  <St  St. 
L.  R.  Co.  147  Pa.  40,  14  L.  R  A.  686.  The 
learned  counsel  for  the  respondent  in  his 
brief  very  properly  stated  that  **the  consensus 
of  opinion  would  seem  to  be  that  no  recovery 
can  be  bad  for  mere  fright,"  as  will  be  readily 
seen  by  an  examination  of  the  following  addi- 
tional authorities.  Haile  v.  Texas  dt  P.  R.  Co. 
60  Fed.  Rep.  557,  28  L.  R.  A.  774;  Joch  v. 
Dankuardt,  85  111.  831;  Canning  v.  Williams' 
totcn,  1  Cush.  461;  Western  U.  Teleg.  Co.  v. 
Wood,  6  C.  C.  A.  482,  57  Fed.  Rep.  471,  21  L. 
R  A.  706;  Renner  v.  Canfield,  36  Minn.  90; 
Allsop  V.  Allsop,  5  Hurlst.  &  N.  534;  Johnson 
V.  Wells,  F.  dt  Co.  6  JSev.  ^24,  8  Am.  Rep.  245; 
Wyman  v.  Leavitt,  71  Me.  227,  36  Am.  Rep. 
808.  If  it  be  admitted  that  no  recovery  can 
be  had  for  fright  occasioned  by  the  negligence 
of  another,  it  is  somewhat  difficult  to  under- 
stand how  a  defendant  would  be  liable  for  its 
consequences.  Assuming  that  fright  cannot 
form  the  basis  of  an  action,  it  is  obvious  that 
no  recovery  can  be  had  for  injuries  resulting 
therefrom.  That  the  result  may  be  nervous 
disease,  blindness,  insanity,  or  even  a  miscar- 
riage, in  no  way  changes  the  principle.  These 
results  merely  show  the  degree  of  fright,  or 
the  extent  of  the  damages.  The  right  of  action 
must  still  depend  upon  the  question  whether 
a  recovery  may  be  had  for  fright.  If  it  can, 
then  an  action  may  be  maintained,  however 
slight  the  injury.  If  not,  then  there  can  be 
no  recovery,  no  matter  how  grave  or  serious 
the  consequences.  Therefore  the  logical  result 
of  the  respondent's  concession  would  seem  to 
be,  not  only  that  no  recovery  can  be  had  for 
mere  fright,  but  also  that  none  can  be  had  for 
injuries  which  are  the  direct  consequences  of 
it.  If  the  right  of  recovery  in  this  class  of 
cases  should  be  once  established,  it  would  nat- 
urally result  in  a  flood  of  litigation  in  cases 
where  the  injury  complained  of  may  be  easily 
feigned  without  detection,  and  where  the  dam- 
ages must  rest  upon  mere  conjecture  or  specu- 
lation. The  difficulty  which  often  exists  in 
cases  of  alleged  physical  injury,  in  determin- 
ing whether  they  exist,  and,  if  so,  whether 
they  were  caused  by  the  negligent  act  of  the 
defendant,  would  not  only  be'greatly  increased, 
but  a  wide  field  would  be  opened  for  fictitious 
or  speculative  claims.  To  establish  such  a 
doctrine  would  be  contrary  to  principles  of 
public  policy.  Moreover,  it  cannot  be  prop- 
erly said  that  the  plaintiff's  miscarriage  was 
the  proximate  result  of  the  defendant's  negli- 
gence. Proximate  damages  are  such  as  are 
the  ordinary  and  natural  results  of  the  negli 
gence  charged,  and  those  that  are  usual,  and 
may,  therefore,  be  expected.  It  is  quite  obvi- 
ous that  the  plaintiff's  injuries  do  not  fall 
within  the  rule  as  to  proximate  damages.  The 
injuries  to  the  plaintiff  were  plainly  the  result 
of  an  accidental  or  unusual  combination  of 
circumstances,  which  could  not  have  been  rea- 
sonably anticipated,  and  over  which  the  de- 
fendant had  no  control,  and  hence  her  damages 
were  too  remote  to  justify  a  recovery  in  this 
action.  These  considerations  lead  to  the  con-  . 
elusion  that  no  recovery  can  be  had  for  in- 
juries sustained  by  fright  occasioned  by  the 
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negligence  of  another,  where  there  is  no  im- 
molate personal  injury. 

The  orders  of  the  General  and  Special  Termn 
•  should  be  reversed,  and  the  order  of  the  Trial 
Term  granting  a  nonsuit,  affirmed,  with  costs. 


All  concur  except  Haifl^ht,  J.,  not  sitting, 
and  Vann,  J. ,  not  voting. 
Ordered  accordingly. 


NEVADA  SUPREME  COURT. 


STATE  of  Nevada 

V. 

C.  H.  ZICHPELD,  Appt. 


{(. 


.Nev.. 


.) 


1.  A  marriaipebyooiitraet  between  parties 
competent  to  enter  into  that  relation  with  each 
other  is  willd,  under  the  act  of  November  28, 1881, 
makinir  provisions  as  to  licenses  and  the  persons 
by  whom  marrages  may  t>e  celebrated,  but  con- 
taining no  express  clause  of  nullity  as  to  mar- 
riages otherwise  contracted. 

.8.  An  invalid  contract  to  dissolve  a 
marriafpe  between  hneband  and  wife  ie 
not  admiMlble  in  his  favor  to  show  his  good 
faith  In  contracting  a  later  marriage,  when 
charged  with  bigamy,  under  a  statute  which 
does  not  require  any  other  criminal  intent  than 
is  involved  in  entering  into  the  prohibited  mar- 
riage. 

.8*  A  man  may  be  piilty  of  big^aAiy  "l- 
though  he  believes  his  former  marriage  is  an- 
nulled, where  a  statute  describes  the  offense  as 
marrying  again  while  a  former  husband  or  wife 
is  livinflr,  without  any  specific  provision  as  to 
•  criminal  intent. 

(November  10, 1886.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  of  Washoe  County 
•convicting  him  of  bigamy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cnrler  A  Curler*  for  appellant: 

Under  our  law  no  person  other  than  a  min- 
ister of  any  religious  society  or  congregation, 
within  this  state,  who  has  obtained  a  license 
for  that  purpose,  or  any  judge  of  the  district 
court  in  his  district,  or  justice  of  the  peace  in 
his  countv,  is  authorized '  to  join  persons  to- 
gether as  husband  and  wife. 

Nev.  Gen.  Stat.  §§  478,  481.  486. 

The  legislature  of  the  state  of  Nevada  did 
not  intend  to  recognize  what  is  known  as  com- 
mon-law marriages. 

Nev.  Gen.  Stat.  474,  §  5. 

The  provision  of  the  statute  making  the  ex- 
ception that  all  marriages  shall  be  deemed  to 
be  valid  although  the  ceremony  is  performed 
by  a  person  not  authorized  to  perform  it,  and 
prescribing  how  marriages  shall  be  solemnized, 

Erecludes  the  contractmgof  the  relationship 
1  any  other  manner  than  as  provided.  The 
legislature,  having  made  a  provision  specially 
legalizing  marriages  in  certain  excepted  cases, 
must  be  held  to  have  contemplated  all  others 
not  entered  into  according  to  the  manner  pro- 


NoTB.~For  intent  as 'an  element  of  crime,  see 
note  to  People  v.  Flack  (N.  Y.)  11  L.  K.  A.  807.   See 
also  Fanning  y,  Chaoe  (R.  I.)  18  L.  R.  A.  184. 
:84  L.  R.  A. 


vided  for  by  the  statute,  and  not  within  the 
exception,  as  void. 

Beterlin  v.  Bererlin,  29  W.  Va.  782;  Gmn.  v. 
Munson,  127  Mass.  466. 84  Am.  Rep.  411;  Nor- 
cross  V.  Norcross^  155  Mass.  425;  Ehinbarionv. 
Franklin,  19  N.  H.  257;  Re  MclMughlin's 
Estate,  4  Wash.  570,  16  L.  R.  A.  699;  FoUans- 
bee  V.  WiUmr,  14  Wash.  242;  Stans  v.  Baitey, 
9  Wash.  115. 

The  contract  of  separation  was  admissible 
for  the  purpose  of  showing  that  there  was  no 
intent  on  the  part  of  the  defendant  to  commit 
a  crime. 

State  V.  Gardner,  5  Nev.  877,  and  authorities 
therein  cited. 

Messrs,  F.  H.  NorerosB*  District  Attorney, 
and  Robert  M.  Be»tty»  Attorney  General, 
for  the  State.         91^ 

Bonnifield,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  was  convicted  in  the  district 
court  of  the  second  judicial  district  in  and  for 
Washoe  county  of  the  crime  of  bigamy,  and 
appeals  from  the  judgment  of  the  court  and 
an  order  denying  his  motion  for  new  trial. 
The  following  facts  are  not  disputed :  In  the 
year  1898,  in  said  county,  the  appellant  was 
married  to  Sophia  Eoser,  oy  written  contract, 
without  the  services  of  any  of  the  persons  au- 
thorized by  the  statute  to  join  persons  in  mar- 
riage, or  to  solemnize  marriages.  Subse- 
quently, and  in  1895,  the  parlies  separated  by 
mutual  consent,  and  the  appellant;  while  he 
was  so  married  to  Sophia  Eoser,  and  knowing 
that  said  Sophia  was  still  alive,  was  formally 
married  to  Lauretta  Bosford,  by  J.  J.  Linn,  a 
justice  of  the  peace  of  Washoe  county. 

There  is  no  contention  as  to  the  sufficiency 
of  said  first  marriage  to  constitate  a  valid  mar- 
riage at  the  common  law;  but  counsel  for  ap- 
pellant contend  that  our  statute  concerning 
marriages  has  superseded  the  common  law. 
and  that  all  marriages  not  entered  into  in  con- 
formity to  the  provisions  of  the  statute  are 
null  and  void.  It  is  well  settled  that  under 
the  common  law  the  marriage  relation  may  be 
formed  by  words  of  present  assent  {per  wrba 
de  prasenti),  and  without  the  interposition  of 
any  person  lawfully  authorized  to  solemnize 
marriages,  or  to  join  persons  in  marriage. 
The  first  act  passed  by  our  territorial  legiua- 
ture  was  an  act  entitled  "An  Act  Adopting  the 
Common  Law."  At  the  same  session  oi  the 
legislature,  it  passed  the  act  relating  to  mar- 
riages, of  which  the  following  is  §  1:  "That 
marriage,  so  far  as  its  validity  in  law  is  cod- 
cemed,  is  a  dvil  contract  to  which  the  consent 
of  the  parties  capable  in  law  of  contracting  is 
essential"    (November  28,  1861.)    Although 
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this  act  contains  provisioDS  requiring  a  license, 
directing  how  and  by  whom  marriages  ma^  be 

'Celebrated,  or  by  whom  persons  maybe  joined 
in  marriage,  and  prescribing  other  regulations 
in  reference  thereto,  the  statute  contains  no 
express  clause  of  nullity,  making  void  mar- 
riages contracted  by  mutual  consent  per  verba 
deprcEienti,  except  a  prior  license  is  obtained, 

or  solemnization  had.  in  accordance  with  its 
provisions. 

Authorities:  The  Supreme  Court  of  the 
United  States  in  Meuter  y.  Moore,  96  U.  S.  76. 
24  L.  ed.  826  (opinion  by  Justice  Strong),  in 
construing  the  Michigan  statute,  which  is  sub- 
stantially the  same  as  ours,  said:  "It  [the 
instruction]  certainly  withdrew  from  the  con- 
sideration of  the  jury  all  evidence,  if  any  there 
was,  of  informal  marriage  by  contract  per 
verba  de  prcBsevti.  That  such  a  contract  con- 
stitutes a  marriage  at  common  law  there  can 
be  no  doubt,  in  view  of  the  adjudications  made 
in  this  country  fiom  its  earliest  settlement  to 
the  present  day.  Marriage  is  everywhere  re- 
garaed  as  a  civil  contract.  Statutes  in  many 
of  the  states,  it  is  true,  regulate  the  mode  of 

^entering  into  the  contract,  but  they  do  not 
confer  the  right.  Hence  they  are  not  within 
the  principle  that  where  a  statute  creates  a 
right,  and  provides  a  remedy  for  its  enforce- 
ment, the  remedy  is  exclusive.  No  doubt  a 
statute  may  take  away  a  common-law  right; 
but  there  is  always  a  presumption  that  the 

'legislature  has  no  such  intention,  unless  it  be 
plainly  expressed.  A  statute  may  declare  that 
no  marriages  shall  be  valid  unless  they  are  sol- 
emnized in  a  prescribed  manner;  but  such  an 
enactment  is  a  very  different  thing  from  a  law 

'requiring  all  maniages  to  be  entered  into  in 
the  presence  of  a  magistrate  or  a  clergyman, 
or  that  it  be  preceded  by  license,  or  publication 
of  bans,  or  be  attested  by  witnesses.  Such 
formal  provisions  may  be  construed  as  merely 
directory,  instead  of  beinjj  treated  as  destruc- 
tive of  a  common-law  right  to  form  the  mar- 
riage relation  by  words  of  present  assent.  And 
such,  we  think,  has  been  the  rule  generally 
adopted  in  construing  staCutes  regulating  mar- 
riage. Whatever  directions  they  may  g^ve  re- 
spectini?  its  formation  or  solemnization,  courts 
have  usually  held  a  marriage  good  at  common 
law  to  be  good  notwithstanding  the  statutes, 
unless  they  contain  express  words  of  nullity. 
In  many  of  the  states,  enactments  exist  very 
similar  to  the  Michigan    statute;   but  their 

-object  has  manifestly  been,  not  to  declare 
what  shall  be  requisite  to  the  validity  of  a 
marria^,  but  to  provide  a  legitimate  mode  of 
solemnizing  it.  They  speak  of  the  celebration 
of  its  rite,  rather  than  of  its  validity,  and 
they  address  themselves  principally  to  the 
functionaries  they  authorize  to  perform  the 
ceremony.  In  most  cases  the  leading  purpose 
is  to  secure  a  registration  of  marriages,  and 

•evidence  bv  which  marriages  may  t)e  proved; 
for  example,  by  certificate  of  a  clergyman  or 

-magistrate,  or  by  exemplification  of  the  regis- 
try. In  a  small  number  of  the  states.  It  must 
be  admitted,  such  statutes  have  been  construed 
as  denving  validity  to  marriages  not  formed 
according  to  the  statutory  directiona.  .  .  . 
As  before  remarked,  the  statutes  are  held 
merely  directory,  because  marriage  Is  a  thing 

•of  common  right,  beeause  it  »ifl  *tbe  pcAicy  of 
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the  state  to  encourage  it,  and  because,  as  has 
sometimes  been  said,  any  other  construction 
would  compel  holding  illegitimate  the  offspring 
of  many  parents  conscious  of  no  violation  of 
law.  The  Michigan  statute  differs  in  no 
essential  particular  from  those  of  other  states 
which  have  generally  been  so  construed.  It 
does  not  declare  marriages  void  which  have 
not  been  entered  into  in  the  presence  of  a 
minister  or  magistrate.  It  does  not  deny  valid- 
ity to  marriages  which  are  good  at  common 
law.  The  most  that  can  be  said  of  it  is  that 
it  contains  implications  of  an  intention  that  all 
marriages,  except  some  particularly  mentioned, 
should  be  celebrated  in  the  manner  prescribed. 
The  6th  section  declares  how* they  may  be  sol- 
emnized. The  7th  describes  what  shall  be  re- 
quired of  justices  of  the  peace  and  ministers  of 
the  gospel  before  they  shall  solemnize  any 
marnage.  The  8th  section  declares  that  in 
every  case,  that  is,  whenever  any  marriage 
shall  be  solemnized  in  the  manner  described  in 
the  act,  there  shall  be  at  least  two  witnesses 
present  beside  the  minister  or  magistrate.  The 
9th,  10th,  11th,  16th,  and  17th  sections  provide 
for  certificates,  registers,  and  exem plications 
of  records  of  marriages  solemnized  by  magis- 
trates and  ministers.  The  12th  and  18th  im- 
pose penalties  upon  justices  and  ministers 
joining  persons  in  marriage  contrary  to  the 
provisions  of  the  act,  and  upon  persons  joining 
others  in  marriage,  knowing  that  they  are  not 
lawfully  authorized  so  to  do.  The  14th  and 
15th  s«H;tions  are  those  upon  which  most  reli- 
ance is  placed  in  support  of  the  charge  of  the 
circuit  court.  The  former  declares  that  no 
marriage  solemnized  before  any  person  pro- 
fessing to  be  a  justice  of  the  peace  or  minister 
of  the  gospel  shall  be  deemed  or  adjudged  to 
be  void  on  account  of  any  want  of  lurisaiction 
or  authority  in  such  supposed  minister  or  jus- 
tice, provided  the  marriage  be  consummated 
with  a  full  belief  on  the  part  of  the  persons 
so  married,  or  either  of  them,  that  they  have 
been  lawfully  joined  in  marriage.  This,  it  is 
argued,  raises  an  implication  that  marriages 
not  in  the  presence  of  a  minister  or  justice,  or 
one  professing  to  be  such,  were  intended  to  be 
declared  void.  But  the  implication  is  not 
necessarily  so  broad.  It  is  satisfied  if  it  reach 
not  beyond  marriages  in  the  mode  allowed  by 
the  act  of  the  legislature.  The  15th  section 
exempts  people  called  Quakers  or  Friends 
from  the  operation  of  the  act.  As  to  them  the 
act  gives  no  directions.  From  this,  also,  an 
Inference  is  attempted  to  be  drawn  that  lawful 
marriaires  of  all  other  persons  must  be  in  the 
mode  directed  or  allowed  [by  the  statute].  We 
think  the  inference  is  not  a  necessary  one. 
Both  these  sections  (the  14th  and  the  15th),  are 
to  be  found  in  the  acts  of  other  states,  in  which 
it  has  been  decided  that  the  statutes  do  not 
make  invalid  common-law  marriages."  We 
think  that  in  the  above  opinion  by  Justice 
Strong  a  clear  and  proper  construction  of  the 
statute  is  given. 

Bishop  says:  **It  was  well  observed  by  Lord 
Stowell  that  in  a  state  of  nature  no  forms  need 
be  added  to  an  agreement  of  present  marriage 
to  render  it  complete.  In  the  opinion  of  the 
Scotch  people,  and  of  the  people  of  a  part  of 
our  states,  marriage,  emphatically  a  thins  of 
nature,  is  properly  regulated  by  the  law  of  na- 
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ture.  But  in  England,  in  other  of  our  states, 
and  largely  in  Continental  Europe,  ciyilization 
bas  undertaken  to  refine  and  improve  nature's 
law,  by  denying  marriage  except  under  speci- 
fied forms  and  ceremonies.  The  consequence 
of  which  is  that  shrewd  rakes  entrap  single 
girls  into  nature's  marriage;  then,  at  their 
whim  or  exalted  pleasure,  cast  them  off,  and 
leave  a  family  of  children  under  the  disabilities 
and  disgrace  of  bastardy."  1  Bishop,  Mar. 
Div.  &  Sep.  ^§  885.  886.  Bishop,  after  an 
extended  review  of  the  authorities  on  the  sub- 
ject which  he  cites,  restates  the  doctrine  recog- 
nized by  the  courts  of  nearly  all  the  states 
having  statutes  similar  to  ours,  as  follows: 
"Any  required,  formal  solemnization  of  mar- 
riage is  an  impediment,  to  entering  into  it; 
therefore,  since  marriage  is  favored  in  law, 
statutory  provisions  establishing  forms  are  to 
be  strictly  interpreted,  not  being  encouraged 
by  the  courts.  In  the  absence  of  anv  statute 
or  local  usage  controlling  the  question,  only 
the  consent  treated  of  in  our  last  two  chapters 
is  indispensable  to  the  constitution  of  mar- 
riage; and  legislation  commanding  formalities, 
even  punishing  those  who  celebrate  marriage 
contrary  to  its  provisions,  or  punishing  the 
parties  themselves,  will  not  render  a  marriage 
had  in  disregard  of  it  void,  unless  the  statute 
expressly,  or  by  necessary  implication,  declares 
this  consequence.  But  it  is  otherwise  of  a 
statute  which  authorizes  the  intermarriage  of 
parties  before  incompetent,  for  in  this  case 
there  is  no  common  law  to  fall  back  upon. 
And  such  parties  must  strictly  conform  to  the 
le^slative  direction,  to  render  their  marriage 
valid.  In  the  ordinarv  case,  wherein  the  com- 
mon law  may  be  relied  on  except  as  excluded 
by  the  statute,  only  the  particular  things  which 
the  statute  declares  to  be  nullifying  if  omitted 
need  be  observed, — all  the  rest  beiuG:  directory, 
and  noncompliance  immaterial."    Id.  §  449. 

In  an  elaborate  review  of  the  authorities,  and 
an  exhaustive  discussion  of  the  question  now 
under  consideration,  the  supreme  court  of 
Missouri,  in  Dyer  v.  Brannock,  66  Mo.  891.  27 
Am.  Rep.  859,  held  that  a  marriage  bv  con- 
tract, without  solemnization  before  a  minister 
of  the  gospel  or  an  otBcer  of  the  law,  was  valid, 
the  statute  concerning  marriages  containing  no 
positive  declarations  that  a  marriage  not  so 
solemnized  shall  be  void.  Numerous  other 
authorities  might  be  cited  to  the  same  effect  ns 
the  above,  but  we  deem  it  unnecessary. 

In  FitzpcUrick  v.  Fitzpairick,  6  Nev.  63,  this 
court  has  construed  §  2  of  our  statute,  and  the 
reasoning  of  the  court  is  applicable  to  the  con- 
struction of  all  the  sections  relied  on  by  coun- 
sel for  appellant,  and  by  the  authorities  hold- 
ing that  the  statute  nullifies  common-law 
marriages.  In  that  case  the  plaintiff  brought 
suit  to  have  her  marriage  declared  annulled  on 
the  ground  that  she  was  under  age,  and  the 
consent  of  her  parent  or  guardian  ha^not  first 
been  obtained.  Section  2  provides  that  "male 
persons  of  the  age  of  eighteen  years  and  female 
persons  of  the  age  of  sixteen  years  .  .  . 
may  be  joined  in  marriage,  provided  always, 
thai  male  persons  under  the  age  of  twenty-one 
years  and  female  persons  under  the  age  of 
eighteen  years  shall  first  obtain  the  consent  of 
their  fathers"  or  mothers  or  guardians,  respec- 
tively, "and  provided  further,  that  nothing  in 
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this  act  shall  be  construed  so  as  ta  make  tbe^ 
issue  of  any  marriage  illegitimate,  if  the  per- 
son or  persons  shall  not  be  of  lawful  age." 
The  plaintiff's  counsel  contended  that  '*the 
plaintiff,  by  reason  of  want  of  age,  was  in- 
capable of  contracting  a  valid  marriage,  except 
with  the  consent  of  her  parent  or  guardian." 
Reargued:  "The  statute  provides  that  mar- 
riage by  females  under  the  age  of  eighteen 
shall  be  contracted  onl^  with  the  consent  of 
their  parents  or  guardian,  and  a  penalty  ia 
imposed  on  the  county  clerk  who  shall  issue  a 
license  for  the  marriage  of  such  minor  without 
such  consent.  .  .  .  Beside,  the  statute  of 
Nevada  is  peculiar  in  providing  that  Dothiog 
in  it  shall  be  construed  to  make  the  issue  of 
any  marriage  illegitimate,  if  ibe  person  or  per- 
sons shall  not  be  of  lawful  age.  Evidently  the 
legislature  intended  by  this  that  all  marriages 
entered  into  except  as  provided  in  said  act 
should  be  void.  If  this  was  not  their  intention, 
then  that  portion  of  the  act  which  provides- 
against  bastardizing  the  issue  of  such  mar- 
riages is  mere  surplusage  and  without  mean- 
ing, for  the  reason  that  it  would  be  the  merest 
folly  to  provide  by  statute  that  issue  of  a  valid 
marriage  shall  not  be  illegitimate."  The  court 
held,  however,  that  "that  proviso  cannot  in- 
dicate any  such  intent  as  claimed,  as  it  only 
relates  to  issue  of  persons  not  of  lawful  age, — 
that  is,  not  of  the  age  of  eighteen  years  in  the 
male  or  sixteen  years  in  the  female.  .  .  . 
By  the  common  law,  and  the  statute  law  of 
this  state  .  .  .  marriage  is  held  to  be  a 
civil  contract.  To  render  the  contract  valid, 
the  parties  must  be  able  and  willing  to  con- 
tract. At  common  law  the  age  of  capacity  to 
make  the  contract  of  marriage  was  fixed  at 
fourteen  years  for  males  and  twelve  years  for 
females.  .  .  .  Marriage  before  such  age 
is  voidable  at  the  election  of  either  party,  on 
arriving  at  the  age  of  consent,  if  either  of  the 
parties  be  under  that  age  when  the  contract  is 
made.  2  Kent,  Com.  44.  The  statute  of  thia 
state  does  not  alter  the  common  law,  save  by 
substituting  the  ages  therein  named  for  the  com- 
mon-law ages,  and  it 'has  been  generally,  if  not 
universally,  held,  in  construing  similar  statutes, 
that,  in  the  absence  of  any  provision  declaring 
marriage  made  in  violation  of  the  statutory  pro- 
viso void,  it  was  a  valid  and  binding  contract, 
upon  the  theory  that  persons  of  the  conaeniing 
or  lawful  age,  voluntarily  entering  into  a  con- 
tract, should  be  held  thereto,  precisely  sm  they 
would  be  held'  to  any  other  lawful  contract 
voluntarily  assumed  at  the  legal  aire,  or  upon 
majority."  It  will  be  observed  that  the  court 
held,  in  effect,  that  in  the  absence  of  any 
provision  of  the  statute  declaring  the  marriage 
of  a  minor,  without  the  consent  of  parent  or 
guardian,  void,  the  marriage  was  valid,  not- 
withstanding the  explicit  requirements  of  the 
statute  that  such  consent  shall  first  be  obtained. 
Our  statute  does  not  expressly,  nor  by  neces- 
sary implication,  as  we  view  it,  render  a 
marriage  had  in  disregard  of  its  prescribed  for- 
malities void.  Wc  are  to  presume  that  the 
legislature  knew  that  marriages  by  contract  aT« 
valid  at  common  law;  that  they  have  thus 
been  entered  into  from  time  immemorial,  and 
are  liable  to  continue  to  be  so  contracted.  And 
if  the  legislature  intended  to  prohibit  such 
marriages  and  render  them  void,  and  thus 
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entail  apon  parties  conscious  of  no  wrongdoing, 
and  their  children,  such  evil  consequences  as 
must  necessarily  result  therefrom,  it  would 
have  expressed  such  intent  in  such  terms  as 
need  no  construction,  and  about  which  even 
laymen  could  have  no  doubt,  and  would  thus 
have  given  due  notice  to  all  of  the  invalidity 
of  informal  marriages  entered  into  simply  by 
contract.  It  seems  to  us  clearly  that  the  legis- 
lature, by  the  terms  used  in  the  1st  sectioi^  of 
the  marriage  act,  intended  to  specificallv  rec- 
ognize the  common  law  in  respect  to  marriages. 
It  therein  declared  "that  marriase,  so  far  as 
its  validity  in  law  is  concerned,  is  a  civil 
contract  to  which  the  consent  of  the  parties 
capable  in  law  of  contracting  is  essential."  If 
the  legislature  had  intended  that  compliance 
with  any  of  the  provisions  of  the  succeeding 
section  should  also  be  essential  to  its  validity 
in  law,  we  are  of  opinion  that  it  would  have 
so  expressed  itself,  and  not  left  the  definition 
of  a  valid  marriage  in  law  '*a  civil  contract  to 
which  the  consent  of  the  parties  capable  in 
law  of  contracting  is  essential."  We  are  of 
opinion  that  the  subsequent  sections  were  en- 
acted for  the  purposes  named  above  in  the 
opinion  delivered  by  Justice  Strong,  and  for 
the  additional  purpose  of  accommodating  the 
views  of  those  who  do  not  believe  in  marriages 
by  contract  simply,  and  would  not  be  satisfied 
with  entering  into  the  marriai;e  relation  except 
by  some  mode  prescribed  by  the  statute,  and 
for  the  purpose  of  giving;  to  the  forms  and 
ceremonies  in  practice  among  many  classes 
statutory  recognition.  While  any  form  or 
ceremony  the  parties  Interested  may  choose  is 
recognized  by  the  statute,  no  particular  form 
is  required.  The  elements  essential  to  a  com- 
mon-law marriage  are  required, — a  contract 
per  verba  de  prcesenti.  In  the  language  of  the 
statute,  the  parties  "shall  declare  that  they 
take  each  other  as  husband  and  wife," — not 
necessarily  by  word  of  mouth,  but  in  some 
manner  to  declare  such  assent.  From  the  great 
preponderating  weight  of  authority  and  reason, 
we  are  of  opinion  that  all  other  provisions  of 
the  statute  are  directory,  so  far  as  the  validity 
of  the  marriage  is  concerned,  and  that  a  mar- 
riage by  contract  between  parties  competent  to 
enter  into  that  relation  with  each  other  is  valid 
under  our  statute.  We  therefore  hold  that 
the  said  marriage  of  the  appellant  to  Sophia 
Koser  is  valid. 

Errors  assigned :  On  the  14th  day  of  Sep- 
tember, 1895,  about  three  weeks  before  the 
alleged  second  marriaee  of  the  defendant,  he 
and  bis  first  wife  Sophia,  entered  into  a  written 
agreement  between  themselves  in  settlement  of 
their  property  rights,  and  agreed  to  then  and 
there  separate,  and  further  agreed  in  terms  as 
follows:  "The  parties  hereto,  each  with  the 
other,  covenant  and  agree  to  sever  their  marital 
relations,  and  by  these  presents  do  sever  their 
marital  relations."  Counsel  for  defendant 
offered  to  introduce  this  agreement  in  evidence, 
to  which  the  district  attorney  objected  on  the 
ground  that  it  was  incompetent,  irrelevant, 
and  immaterial.  The  court  sustained  the  ob- 
jection. This  ruling  is  assigned  as  error. 
Counsel  argues,  in  substance,  under  the  au- 
thority of  estate  V.  Gardner,  5  Nev.  377,  that 
the  agreement  was  proper  evidence  to  go  to  the 
jury,  as  tending  to  show  that  there  was  no 
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criminal  intent  on  the  part  of  the  defendant  in 
entering  into  the  second  marriage,  he  believing 
that  the  agreement  had  annuU^  the  first  mar- 
riage. 

Criminal  intent:  The  rule  adopted  by  the 
majority  of  the  court  in  the  said  Gardner 
Com,  to  the  effect  that  where  a  statute  forbids 
the  doing  of  a  certain  thing,  and  is  silent 
concerning  theiintent  with  which  it  is  done,  a 
person  commits  no  offense,  in  law.  though  he 
does  the  forbidden  thing,  within  all  the  words 
of  the  'statute,  if  be  had  no  evil  or  wrongful 
intent  beyond  that  which  is  involved  in  the 
doing  of  the  prohibited  act.  is  disapproved, 
and  the  decision  to  that  effect  is  hereby  over- 
ruled. We  recognize  the  well  settled  rule  that, 
where  a  specific  intent  is  required  by  statute  to 
constitute  the  crime,  such  specific  intent  enters 
into  the  nature  of  the  act  itself,  and  must  be 
alleged  and  proved  beyond  a  reasonable  doubt. 
The  statute  under  which  the  defendant  was 
indicted,  tried,  and  convicted  provides :  "Big- 
amy consists  in  the  having  of  two  wives  or  two 
husbands  at  one  and  the  same  time,  knowing 
that  the  former  husband  or  wife  is  still  alive. 
If  an^  person  or  persons  within  this  state  being 
marrieo,  or  who  shall  hereafter  marry,  do  at 
any  time  marrv  any  person  or  persons,  the 
former  husband  or  wife  being  alive,  the  person 
so  offending  shall  be  punished.  .  .  .  Nothing  ' 
herein  contained  shall  extend  to  anv  person  or 
persons  whose  husband  or  wife  shall  have  been 
continually  absent  from  such  person  or  persons 
for  the  space  of  five  vears  prior  to  the  said 
second  marriage,  and  he  or  she  not  knowing 
such  husband  or  wife  to  be  living  within  that 
time.  Also,  nothing  herein  contamed  shall  ex- 
tend to  any  person  that  is  or  shall  be,  at  the 
rime  of  such  marriage  divorced  by  lawful  au- 
thority from  the  bonds  of  such  former  mar- 
riage, or  to  any  person  where  the  former  mar- 
riage hath  been  by  lawful  authority  declared 
void."  There  is  no  intent  involved  in  this 
case,  except  the  doing  of  the  thing  forbidden 
to  be  done  by  the  statute.  "Whatever  one 
voluntarily  does,  he,  of  course,  intends  to  do. 
If  the  statute  has  made  it  criminal  to  do  any 
act  under  particular  circumstances,  the  party 
voluntarily  doing  that  act  is  chargeable  with 
the  criminal  intent  of  doing  it. "  Com.  v.  Mash, 
7  Met.  472.  "There  was  the  intent  to  marry 
a  second  time,  not  knowing  the  husband  to  be 
dead,  who  had  been  absent  for  a  period  of  about 
one  year  only,  and  this  is  the  criminal  intent 
and  the  only  intent  which  is  of  the  essence  of 
the  offense."  Jones  v.  State,  67  Ala.  84. 
"Upon  indictment  for  selling  intoxicating 
liquor  to  a  minor  without  authority  from  his 
parents  or  euardian,  it  does  not  matter  that  the 
defendant  did  not  know  that  such  person  was 
a  minor.  He  is  bound  to  know  whether  such 
person  is  a  minor  or  not."  Farmer  v.  People, 
77  111.  822.  A  statute  of  North  Carolina  au- 
thorized the  sheriff  to  issue  a  license  to  sell 
liquor  by  retail  only,  on  an  order  of  the  board 
of  commissioners,  upon  application  of  the  per- 
son seeking  the  license,  and  made  it  a  criminal 
offense  to  retail  liquor  without  a  license.  On 
the  1st  day  of  January,  1888,  the  board,  upon 
application  of  Voight,  ordered  the  license  to 
issue,  and  on  the  same  day  revoked  the  order. 
Notwithstanding  this  revocation,  the  sheriff 
afterwards,  and  on  the  last  day  of  said  January, 
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issued  the  license,  Voigbt  knowing  when  he  re- 
ceived the  license  that  the  order  for  its  issuance 
had  been  revoked.  Voight  was  prosecuted 
criminally  for  retailing  liquor  without  a  license. 
The  trial  court  charged  the  Jury  *'that  if  the 
jury  were  fully  satisfied  that  the  license  was 
issued  after  the  1st  of  January,  1888,  and  de- 
fendant knew  it  was  subsequent  to  the  revoking 
order,  and  thereafter  sold  liqtior  as  charged, 
.  .  .  they  should  convict  notwithstanding,  at 
the  time  of  the  act,  he  had  possession  of  the 
license."  The  supreme  court  approved  the 
instruction,  and  said:  *'Nor  is  it  a  defense 
to  a  criminal  accusation  that  the  defendant  did 
not  intend  to  violate  or  evade  the  law,  or 
supposed  he  had  a  right  to  sell,  when  he  in- 
tended to  do,  and  did  do,  the  criminal  and 
forbidden  act.  The  criminal  intent  is  insepa- 
rably involved  in  the  intent  to  do  the  act 
which  the  law  pronounces  criminal."  State  v. 
Voight,  90  N.  C.  .741.  The  provisions  of  a 
statute  in  Massachusetts  are  as  follows: 
**  Whoever  falsely  makes  .  .  .  any  certificate 
of  nomination  or  nomination  paper,  or  any  part 
thereof,  or  files  any  certificate  of  nomination 
or  nomination  paper  knowing  the  same  or  any 
part  thereof  to  be  falselv  made.  .  .  .  shall  be 
punished,"  etc.    Connelly  was  convicted  under 


this  statute,  first,  for  falsely  making  nomina- 
tion papers;  second,  for  filing  the  same.  On 
appeal  the  supreme  judicial  court  held:  **No 
fraudulent  intent  is  necessarv  to  constitute  the 
offense.  It  is  immaterial  that  the  defendant 
did  not  intend  to  break  the  law.  It  is  enough 
that  be  did  the  things  made  offenses  by  the 
statute."  Com.  v.  Connelly,  168  Mass.  589. 
We  cite  the  following  additional  authorities  on 
the  question  of  intent,  which  are  in  line  with 
the  ones  given  above:  Walls  v.  State,  7  Blackf. 
572;  The  Ann,  1  Gall.  62;  Reg.  v.  Woodraw,  15 
Mees.  &  W.  404;  Atyers  v.  State,  1  Conn.  502; 
StaU  V.  Goodenow,  65  Me.  30;  StaU  ▼.  Whit- 
comb,  52  Iowa,  85,  85  Am.  Rep.  258;  Hood  v. 
StaU,  56  Ind.  268,  26  Am.  Rep.  21:  Davis  v. 
Com,  18  Bush,  818;  Whart.  Crim.  Ev.  8th  ed. 
g  725,  and  cases  there  cited. 

We  therefore  hold  that  the  court  did  not  err 
in  excluding  said  agreement  of  the  appellant 
and  Sophia  Zichfeld.  This  opinion  disposes 
of  all  the  alleged  errors,  and,  finding  no  error 
of  thQ  court  in  the  record,  the  judgment  and 
order  appealed  from  are  afflrmed. 


BigeIow»  Ch.  J.,  and  Belkaap*  J., 

cur. 


con- 
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1  hiulMUid's  rlf  ht  of  aetioii  for  the  1<mm 
of  his  wife's  soeietar  on  aooount  of  Injuries 
which  result  in  her  death  is  defeated  by  a  tecx)Y- 


ery  of  Judgment  by  her  personal  representatiire 
in  an  action  for  her  death,  brought  under  Gen. 
Stat.  chap.  57,  §  1.  for  the  benefit  of  her  estate, 
which  Is  more  advantageous  to  him  than  his  oom- 
mon-law  right  of  action  for  loss  of  her  society. 

(February  19, 1808.) 

APPEAL  by  defendafit  from  a  Judgment  of 
the  Circuit  Court  for  Todd  County  in  fa- 


NOTB.— JE20W  many  distinct  causes  of  action  arise 
from  injuries  resulting  in  death, 

I.  Alternative  action  for  death  or  injury, 

a.  QeneraJly, 

b.  Actions  for  death  as  affected  by  release. 

1.  By  injured  party, 
S.  By  others, 
a.  By  plaintiffs. 
o.  Other  cu:tions  <u  a  bar. 

1.  Actions  for  the  injury, 

2.  Other  actions  for  the  death, 
a,  MuUiplieUy  of  aUions  for  death. 

e.  Bar  of  other  actions  by  limitation. 

f .  For  death  of  infants. 

n.  Concurrent  actions  for  death  and  injury. 

The  case  of  Louistille  ft  NASHViiiLS  H.  Go.  v. 
MgBlwain  holds  that  a  husband's  right  of  action 
for  the  loss  of  bis  wife's  society  on  account  of  in- 
juries which  result  in  her  dnath  is  defeated  by  a  re- 
covery of  a  Judgment  by  her  personal  representa- 
tive in  an  action  for  her  death,  brought  under  Ky. 
(Hen.  Stat.  chap.  57,  §  1.  providing  for  an  action  for 
damages  for  death  by  neglect  or  wrongful  act  for 
the  benefit  of  the  kindred,  as  this  statute  was  in- 
tended to  increase  the  elements  of  damages  but 
not  to  multiply  actions,  and  was,  in  fact,  more  ad- 
vantageous to  the  husband  than  the  common-law 
^ight  of  action.  The  statute  was  not  intended  to 
L.R.  A. 


allow  an  action  by  the  personal  representative 
practically  for  the  husband's  benefit,  and  at  the 
same  time  to  allow  the  husband  to  maintain  one  on 
his  own  account  for  the  same  acts  or  neffligence. 

The  case  of  Lubrano  v.  Atlantic  Miu«  holds 
that  an  action  for  injury  to  the  plaintiff's  intestate 
resulting  in  death  is  barred  by  a  Judgment  in  a 
previous  action  brought  for  the  next  of  kin,  for 
damages  arising  out  of  the  death,  holding  that  R.  I. 
Rev.  Stat.  1867,  chap.  176,  §  10,  providing  that  an  ac- 
tion of  trespass  on  the  case  for  damages  to  the  per- 
son shall  survive,  was  intended  to  refer  to  actions 
for  damages  to  the  person  other  than  those  which 
result  in  death,  and  this  construction  prevents  two 
actions  for  the  same  thing.  Sections  16  to  21  pro- 
vide for  damages  for  death  for  negligence  ooour- 
ring  at  highway  or  railroad  crossings,  and  this  is 
for  the  benefit  of  the  next  of  kin.  This  is  in  accord 
with  the  weight  of  authority  which  holds  the  con- 
verse, that  an  action  for  damages  for  death  is 
barred  by  an  action  or  recovery  for  the  Injury 
which  resulted  in  death. 

Under  the  common  law  there  could  be  no  aoClon 
for  the  death,  "this  is  shown  in  H Iggins  v.  Batcher. 
Yelv.  89,  and  the  leading  case  on  the  question  is 
Baker  v.  Bolton,  1  Oampb.  iW,  which  held  that  the 
husband  could  only  recover  for  loss  of  bis  wife*s 
society  from  the  time  of  the  accident  to  the  time 
of  her  death.    There  has  been  some  diversity  of  de- 
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Yor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  injuries  for  losses  caused  him  by 
neglif^ent  injury  of  his  wife.    Eemned. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ben*  T,  Perkins,  Jr.,  for  appellant: 

It  wili  be  seen  from  the  record  mentioned, 
offered  in  evidence,  that  the  plaintiff  in  that 
action  was  permitted  to  recover  for  the  loss  of 
his  wife's  life,  for  her  bodilv  and  mental  suf- 
fering, and  for  the  loss  of  her  services  and 
power  to  earn  money. 

The  statutes  have  not  abrogated  the  right  to 
seek  redress  under  the  rules  of  the  common 
law.  The  injured  party  may  elect  to  recover 
under  the  one  or  the  other,  but  he  cannot  main- 
tain two  actions  at  the  same  time  growing  out 
of  the  same  state  of  facts. 

Conner  v.  Paul,  12  Bush,  145;  Hanaford  v. 
Payne,  11  Bush,  885. 

Messrs,  Forg^  A  Petrie  for  appellee. 


Paynter*  J.,  delivered  the  opinion  of  the 
court: 

On  the  8th  dav  of  October.  1893,  a  freight 
train  on  the  appellant's  road  struck  Josephine 
£.  McElwain  while  she  was  crossing  the  track 
at  a  public  road  crossing,  inflicting  injuries 
from  which  she  died  on  the  28d  day  of  Decem- 
ber, 1892.  T.  W.  McElwain,  the  plaintiff  in 
this  case,  qualified  as  executor  of  her  will,  insti- 
tuted an  action  as  such  personal  representa- 
tive, and  recovered  a  judgment  against  the  de- 
fendant for  the  sum  of  $5,000.  This  action  was 
instituted  at  the  same  time  by  the  plaintiff,  as 
the  husband  of  the  deceased,  seeking  to  re- 
cover, in  his  individual  capacity,  damages  for 
the  "loss  of  her  societv"  from  the  date  the  in- 
jury was  inflicted  until  her  death.  In  the  ac- 
tion as  personal  representative  he  recovered 
compensatory  damages,  under  the  instruction 
of  the  court,  for  physical  and  mental  suffering. 


cislons  in  actions  for  death  of  wife  and  death  of  a 
minor,  and  this  note  is  not  intended  to  discuss  the 
oommoD-law  rlirbt  of  action,  but  only  to  include 
cases  which  discuss  the  question  whether  or  not 
more  than  one  distinct  cause  of  action  arises  out  of 
injuries  resulting  in  death.  After  the  case  of 
Baker  v.  Bolton  was  decided.  Lord  Campl)e)rs  act 
was  adopted  in  1846  in  England,  which  was  intended 
to  compensate  the  families  of  persons  killed  by  ac- 
cident, and  is  the  basis  for  the  various  statutes  in 
this  country. 

1.  Alternative  (iction  for  death  or  ifijury. 

a.  CteneraUy. 

In  cases  presenting  the  question  of  alternative  ac- 
tion for  tbe  death  or  injury,  the  general  rule  is 
that  only  one  action  can  be  brought  for  damages 
arising  from  injury  resulting  in  death.  THis  rule  is 
stated  in  actions  for  injury  alone,  and  also  in  vari- 
ous cases  where  questions  were  made  as  to  parties 
plaintiff  or  damages  or  survival  of  actions.  Safford 
V.  Drew,  3  Duer,  827;  Graetz  v.  McKenzie,  3  Wash. 
194;  Munro  v.  Pacific  Coast  Dredging  ft  Reclamation 
Co.  84  Cal.  616;  Holton  v.  Daly,  106  III.  131;  Mason  v. 
Union  P.  R.  Co.  7  Utah,  77;  Goodsell  v.  Hartford  ft 
N.  H.  R.  Co.  83  Conn.  62;  State  v.  Maine  C.  R.  Co.  60 
Me.  490;  Long  v.  Morrison,  14  Ind.  606,  77  Am.  Dec. 

So,  in  an  action  for  injury  to  the  deceased, 
brought  by  tbe  administrator,  not  showing  that 
there  were  any  next  of  kin,  it  was  held  that  only 
one  cause  of  action  existed,  and  it  must  be  based  on 
reference  to  pecuniary  damage  to  tbe  next  of  kin 
under  N.  Y.  Laws  1847.  chap.  460,  providing  that  a 
party  causing  the  Injury  resulting  in  death  shall  be 
liable  to  damages  if  the  injured  party  could  have 
recovered,  and  •  2.  amended  by  Laws  1849,  chap. 
266,  providing  that  such  an  action  shall  be  brought 
by  tbe  personal  representative  for  the  benefit  of 
the  widow  and  next  of  kin,  and  damages  may  be 
given  with  reference  to  the  pecuniary  injuries  re- 
sulting from  such  death  to  the  wife  and  next  of 
kin.  The  expression  in  Baker  v.  Bailey,  16  Barb. 
60,  tending  to  the  effect  that  there  were  two  causes 
of  action  which  could  not  be  united,  but  the  party 
must  proceed  for  one  or  the  other,  was  not  ap- 
proved.   Safford  v.  Drew,  3  Duer,  627. 

And  in  Munro  v.  Pacific  Coast  Dredging  ft  Recla- 
mation Co.  84  Cal.  616t  in  an  action  by  an  adminis- 
trator on  the  question  of  the  measure  of  damages, 
it  was  said  that  but  one  action  for  damages  for 
causing  death  could  be  brought  under  Cal.  Code 
Civ.  Proc.  •  877,  providing  that  when  the  death  of 
a  person  not  a  minor  is  caused  by  the  wrongful  act 
or  neglect  of  another,  his  heirs  or  personal  repre- 
sentative may  maintain  an  action  for  damages 
U  L.  a  A. 


against  the  person  causing  death,  and  such  dam- 
ages may  be  given  as  under  all  the  circumstances 
may  be  Just.  It  was  said  that  such  action  may  be 
brought  either  by  tbe  heirs  or  by  tbe  personal  rep- 
resentatives. When  one  action  is  brought,  that  Is 
tbe  only  action  which  is  permitted. 

And  in  Goodsell  v.  Hartford  ft  N.  H.  R.  Co.  33 
Conn.  62,  which  was  an  action  by  tbe  administrator 
for  the  injuries  of  tbe  deceased,  a  recovery  was  al- 
lowed, and  it  was  held  that  only  one  suit  for  the 
same  act  would  lie,  under  Conn,  act  1848  (Rev.  of 
1866.  p.  22),  providing  that  all  actions  for  injury  to 
the  person,  whether  the  same  do  or  do  not  result 
in  death,  shall  survive  to  his  administrator,  and  un- 
der act  1868  (Rev.  1866,  p.  200),  providing  that  if  tbe 
life  of  a  person  be  lost  by  negligence  of  a  railroad 
company  such  company  shall  be  liable  to  pay  dam- 
ages not  exceeding  $6,000,  to  be  recovered  by  the 
executor  or  administrator  for  the  benefit  of  the 
husband  or  widow  or  heirs.  The  same  damages 
survived  if  he  died  and  one  act  was  to  limit  the  ex- 
tent of  damages  and  the  other  was  to  dii'ect  the 
distribution  to  next  of  kin. 

And  in  Holton  v.  Daly,  106  111.  181,  on  the  ques- 
tion of  tbe  measure  of  damages,  it  was  said  tb|it 
but  one  cause  of  suit,  and  that  is  tbe  wrong  done 
irrespective  of  Its  consequences,  existed  under  III. 
act  February  12, 1868,  providing  that  whenever  the 
death  of  a  person  shall  be  caused  by  the  wrongful 
act,  neglect,  or  default,  and  the  act,  neglect,  or  de- 
fault, is  such  as  would,  if  death  had  not  ensued,  have 
entitled  tbe  party  injured  to  maintain  an  action,  the 
party  liable  if  death  bad  not  ensued  shall  be  liable  to 
an  action  for  damages  notwithstanding  the  death 
of  the  person  injured.  In  this  case  the  action  was 
brought  by  the  injured  party  and  the  administra- 
trix was  substituted  as  plaintiff.  The  court  held 
the  plaintiff  occupied  the  position  that  she  would 
have  held  had  she  brought  a  new  action  after 
death,  under  tbe  act  of  1868.  The  act  of  July  1. 
1872  (Rev.  Stat.  1874,  p.  26),  providing  that  actions  to 
recover  damages  for  an  injury  to  the  person  shall 
survive,  was  intended  to  provide  for  the  survival 
of  an  action  where  the  party  injured  died  from 
other  causes. 

So,  an  action  brought  by  the  injured  party  who 
died  before  Judgment  could  not  be  prosecuted  by 
his  administrator  under  2  Utah  Comp.  Laws  1888, 
§  3187,  providing  that  an  action  does  not  abate  by 
death  if  the  cause  of  action  survive,  and  (3961,  pro- 
viding that  whenever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  which  would  have  entitled 
the  party  if  death  had  not  ensued  to  maintain  an 
action,  tbe  person  who  would  have  been  liable  shall 
be  liable  for  damages  notwithstanding  tbe  death  of 
the  person,  and  §  2962,  providing  that  such  action 
shall  be  brought  by  and  in  the  name  of  the  per- 
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for  expenses  of  treatment,  and  for  the  per- 
manent impairment  of  her  ability  to  earn 
money,  etc.  The  sole  question  in  this  case  is 
as  to  whether  the  recovery  in  the  action  as  per- 
sonal representative  of  the  estate  of  the  de- 
ceased is  a  bar  to  the  husband's  right  to  re- 
cover for  a  loss  for  which  it  is  claimed  the 
common  law  affords  him  redress.  To  deter- 
mine this  question,  the  common  law  must  be 
considered  in  connection  with  the  statutory 
remedy  afforded  for  negligent  acts  resulting 
in  death.  By  the  principles  of  the  common 
law,  the  right  of  action  for  an  injury  to  the 
person  abated  upon  the  death  of  the  party  in- 
jured ;  the  case  falling  within  the  familiar  rule, 
Actio  personalis  moritvr  cum  persona.  There- 
fore, if  death  resulted,  whether  instantaneously 
or  not,  from  such  injury,  no  action  could  be 
maintained  by  the  personal  representative  of  the 


injured  party  to  recover  damages  suffered  by  the 
decedent.  As  early  as  1606,  in  the  King's  bench 
the  case  of  Higgins  v.  Butcher,  Yelv.  89,  aroee. 
wherein  the  plaintiff  sought  to  recover  dam- 
ages of  the  defendant  for  assaulting  and  beat- 
ing his  wife,  of  which  she  died.  The  action 
seemed  to  have  been  for  damages  to  the  wife, 
and  not  for  the  loss  of  service.  It  was  held 
there  could  be  no  recovery,  as,  the  injury  hav- 
ing resulted  in  death,  the  cause  of  action  there- 
fore was  merged  in  the  felony.  It  might  be 
added  at  this  point  that  reasons  other  than 
merger  have  been  suggested  for  the  rule,  to 
wit,  the  law  of  forfeiture,  the  maxim.  Actio 
personalis  moritur  cum  persona,  and  public 
policy.  From  the  case  of  Higgins  v.  Butcher, 
the  question  does  not  appear  to  have  l)een 
raised  in  England  until  1808,  in  B<iker  v.  Bol- 
ton, 1  Oampb.  493.    It  was  an  action  against 


aonal  representative,  and  the  amount  recovered 
shall  be  distributed  under  the  directions  of  the  pro- 
bate court,  and  I  3179,  providlnar  that  when  the 
death  of  a  person  not  a  minor  is  caused  by  a  wronir- 
ful  act  his  heirs  or  personal  representatives  may 
maintain  an  action  for  damages.  The  wife  or  the 
children  did  not  succeed  to  the  husband's  or 
father's  cause  of  action,  that  died  with  him;  but 
immediately  upon  his  death  a  new  cause  of  action 
arose  in  their  favor.  The  statute  did  not  revive 
the  husband's  cause  of  action.  Mason  v.  Union  P. 
R.  Co.  7  Utah.  77. 

And  in  an  action  by  the  survivinfr  wife  and  child 
it  was  held  that  they  could  maintain  the  same,  and 
it  was  said  that  only  one  action  could  be  brouirbt 
for  damasres  for  death  of  another  under  Wash. 
Code,  6  8,  providinir  for  an  action  by  heirs  or  repre- 
sentatives if  death  is  caused  by  the  wrongful  act  or 
neglect  of  another.  This  repealed  f  717,  providingr 
for  an  action  for  damaires  for  death,  by  a  personal 
representative,  if  the  party  injured  might  have 
maintained  an  action,  although  this  provision 
occurred  in  the  Code  after  the  former.  This  con- 
struction was  attained  by  considering  the  original 
acts  from  which  the  Code  was  derived,  otherwise 
there  would  be  two  actions  allowed  for  the  same 
wrong.    Graetz  v.  McKenzie,  8  Wash.  194. 

And  in  an  action  by  the  administrator,  it  was 
held  that  either  the  widow  or  the  personal  repre- 
sentative might  sue  under  Tenn.  Code,  Act  1871, 
chap.  78,  amending  §  2291  of  the  Code,  and  pro- 
viding that  the  right  of  action  of  an  injured  person 
shall  not  abate  by  bis  death  but  pass  to  his  widow, 
and  in  case  there  is  no  widow,  to  his  children,  or  to 
his  personal  representative  for  the  benefit  of  the 
widow  and  next  of  kin.  The  cause  of  action  was 
given  to  the  widow  In  preference  to  the  adminis- 
trator, but  not  to  his  exclusion,  where  she  elected 
not  to  sue,  and  her  election  would  be  presumed 
where  the  suit  was  prosecuted  by  the  administra- 
tor without  objection  by  her,  and  the  defendant 
could  not  object  that  she  did  not  sue.  Webb  v. 
East  Tennessee,  V.  &  G.  R.  Co.  88  Tenn.  119. 

In  an  action  by  indictment  it  was  held  that  the 
only  remedy  for  immediate  death  was  by  indictment 
under  Me.  Rev.  Stat.  chap.  31,  t  6,  providing  com 
pensatlon  to  the  heirs  for  the  life  of  a  person  lost 
through  the  carelessness  of  a  railroad  corporation 
to  be  recovered  by  indictment.  If  he  did  not  die 
immediately  the  right  of  action  accrued  to  him, 
and  Me.  Rev.  Stat.  chap.  87,  6  8,  provided  for  the 
survival  of  such  right  to  his  personal  representative. 
It  was  said  that  this  construction  prevented  the 
absurdity  of  creating  two  independent,  and  to 
the  same  extent  conflicting,  remedies  for  one  and 
the  same  injury.  State  v.  Maine  C.  R.  Co.  60  Me. 
490. 
84  L.  R.  A. 


Where  an  administrator  brought  a  suit  for  the 
wrongful  death  of  a  wife,  and  the  husband  and 
wife  could  have  brought  a  Joint  action  in  her  life 
for  the  injury,  it  was  held  that  a  right  of  action 
existing  in  the  injured  party  might  survive  to  the 
representative,  or  if  not  that  an  action  mig-bt  be 
maintained  by  the  representative  Joining  with  her 
husband,  under  2  Ind.  Rev.  Stat.  p.  206,  ft  784,  pro- 
viding that  when  the  death  of  one  is  caused  by  the 
wrongful  act  of  another,  the  personal  representa- 
tive of  the  former  may  maintain  an  action  if  the 
former  might  have  if  be  lived,  and  the  damages 
must  inure  to  the  exclusive  benefit  of  the  widow 
and  children.  The  action  should  have  been  brought 
in  the  Joint  names  of  the  husband  and  administrB- 
tor,  but  the  nonjoinder  was  held  immaterial  because 
not  objected  to  below.  Long  v.  Morrison,  14  Ind. 
596,  77  Am.  Dec.  72. 

b.  Actions  for  death  as  affected  by  release. 

1.  By  injured  party. 

A  release  given  by  the  injured  party  generally  bars 
an  action  for  damages  arising  out  of  the  death, 
whether  brought  by  the  personal  representative  or 
for  the  surviving  husband  or  widow,  or  for  the 
benefit  of  next  of  kin.  There  is  an  exception  In  a 
Kentucky  case.  Price  v.  Richmond  ft  D.  R.  Co.  33 
S.  C.  666;  Read  v.  Great  Eastern  R.  Co.  9  Best  &  S. 
714,  37  L.  J.  Q.  B.  N.  S.  278;  Hecht  v.  Ohio  &  M.  R. 
Co.  132  Ind.  607;  Dibble  v.  New  York  &  E.  R.  Co.  25 
Barb.  183;  LIttlewood  v.  New  York,  89  N.  Y.  84,  42 
Am.  Rep.  271,  Overruling  Schllchting  v.  Wlntgen, 
25  Hun,  626;  Re  Taylor's  Estate,  179  Pa.  254. 

And  the  same  was  said  to  be  the  rule  in  Walker- 
ton  v.  Brdman,  28  Can.  8.  C.  362,  and  Fowlkes  v. 
Nashville  &  D.  R.  Co.  9  Heisk.  829;  Holton  v.  Daly. 
106  111.  181. 

A  release  by  the  injured  party  bars  an  action  for 
damages  resulting  to  the  next  of  kin. 

So,  the  settlement  of  a  suit  brought  by  an  injured 
person  is  a  bar  to  a  subsequent  action  afterwards 
brought  by  his  administrator  for  the  death  caused 
by  the  same  injury  under  Ind.  Rev.  Stat.  1881,  §  S8S, 
providing  that  a  cause  of  action  arising  out  of  an 
injury  dies  with  the  person  except  in  cases  In  which 
an  action  is  given  for  an  injury  causing  the  death  of 
any  person,  and  §284,  providing  that  where  the  death 
of  one  is  caused  by  wrongful  act  or  omissiOD  of 
another,  the  personal  representative  of  the  former 
may  maintain  an  action  against  the  latter  if  the  for- 
mer could  have  maintained  an  action  if  he  had  lived. 
The  court  held  that  the  intention  of  this  sectioa 
was  that  when  the  injury  caused  death,  the  action 
should  survive,  but  an  action  for  the  cause  of  action 
liquidated  and  satisfied  could  not  survive.  It  was 
not  the  intention  that  the  party  compelled  to  pay  all 
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<(he  proprietors  of  asta^recoach  od  which  the 
plaintiff  and  his  wife  were  traveling  when  it 
was  overturned,  inflicting  injuries  on  himself, 
and  also  upon  his  wife,  from  which  she  died 
within  a  month.  It  was  declared  that  "the 
plaintiff  had  wholly  lost  and  been  deprived  of 
the  comfort,  fellowship,  and  assistance  of  his 
said  wife,  and  had  from  thence  hitherto  suffered 
and  undergone  great  grief,  vexation,  and  an- 
guish of  mind."  Lora  Ellen  borough  said: 
"The  jury  could  only  take  into  consideration 
the  bruises  which  the  plaintiff  had  himself  sus- 
tained, and  the  loss  of  his  wife's  society,  and  the 
distress  of  mind  he  had  suffered  on  her  ac- 
count from  the  time  of  the  accident  till  the 
moment  of  her  dissolution."  The  above  is 
the  opinion  in  full.  Although  the  case  was  at 
nm  priiu,  it  is  the  leading  case  on  the  subject. 
It  was  recognized  as  the  law  in]  England  until 


the  enactment  of  the  statute  familiarlv  known 
as  Lord  Gampbell's  act,  in  1846.  tJotil  the 
passage  of  that  act  the  law  was  recognized  to 
be  that  "in  a  civil  court  the  death  of  a  human 
being  could  not  be  complained  of  as  an  injury." 
Formed  after  Lord  Campbell's  act,  nearly,  if 
not  all,  the  states  of  the  Union  have  enacted 
statutes  making  an  action  at  law  maintainable 
against  a  person  who,  by  wrongful  act,  neg- 
lect, or  default,  may  have  caused  the  death  of 
another.  The  courts  of  this  country,  with 
one  or  two  exceptions,  accepted  Baker  v.  Bol- 
ton as  authority  until  the  enactment  of  the 
statutes  to  which  we  have  just  referred.  Oarei/ 
V.  BerksMre  R.  Co.  1  Cush.  475,  48  Am.  Dec. 
616,  follows  Baker  v.  Bolton,  and  is  a  leading 
case  upon  the  subject. 

The  question  arose  in  this  court,  in  1858, 
in  Eden  v.  Lexington  A  F,  R.  Co.  14  B.  Mon. 


•damafir^s  resultingr  froin  injuries  sustained  by  the 
wroDgrf  ul  act  should  airain  be  subjected  to  an  action 
by  the  personal  representative  after  his  death. 
Heoht  V.  Ohio  &  M.  R.  Co.  182  Ind.  507. 

And  the  same  was  held  under  N.  Y.  Sess.  Laws 
1847.  chap.  460,  providing  that  in  case  of  the  death 
of  a  person  caused  by  the  wronirf uJ  act  or  ne^rlect 
of  another,  where  the  party  injured  would  have 
been  entitled  to  maintain  an  action  if  death  had  not 
ensued,  the  party  causlnflr  such  injury  shall  be 
liable  to  an  action  for  damages  notwithstanding^ 
the  death  of  the  person  injured.  When  death 
ensued  the  deceased  had  no  subsisting  cause  of 
action.  This  construction  gave  but  one  action  for 
the  same  injury  to  the  same  person.  The  plaintiff's 
construction  would  give  two  actions  for  the  wrong- 
ful act  and  frequently  double  compensation.  Dib- 
ble V.  New  York  &  E.  R.  Co.  26  Barb.  183. 

So.  a  settlement  by  an  injured  party  in  action 
for  such  injury  barred  a  subsequent  action  by  his 
administrator  for  damages  under  N.  Y.  Laws  1847, 
ehap.  460,  which  provided  that  the  wrongdoer 
should  be  liable  to  an  action  for  damages  notwith* 
atanding  the  death  of  the  person  injured,  if  the  act 
was  such  as  would  have  entitled  the  party  injured 
^  maintain  an  action  and  recover  damages.  It 
was  said  that  a  double  liability  might  be  created  by 
a  proper  statute.  Littlewood  v.  New  York,  80  N. 
Y.  24,  42  Am.  Rep.  271,  Overruling  Schlichting  v. 
Wintgen,  infra. 

In  Schlichting  v.  Wintgen,  25  Hun.  828,  a  settle- 
ment of  a  Judgment  in  an  action  brought  in  the 
lifetime  of  the  deceased  was  held  not  a  bar  to  an 
action  by  the  administrator  for  damages  for  the 
wrongful  killing  under  N.  Y.  Act  1847  as  amended  in 
1849  and  1870,  providing  damages  for  the  pecuniary 
Injuries  resulting  to  the  wife  and  next  of  kin,  deny- 
ing Dibble  v.  New  York  ft  E.  R.  Co.  tupra.  But 
this  case  was  overruled  in  Littlewood  v.  New  York* 
tupra. 

In  Re  Taylor's  Estate,  179  Pa.  254,  where  the 
injured  party  brought  an  action  and  died,  and  her 
administrators  were  substituted,  and  the  case  was 
compromised  by  the  administrator,  and  pending 
that  action  the  guardian  of  the  children  of  the 
deceased  party  had  brought  an  action  also,  it  was 
held  that  the  decision  in  Birch  v.  Pittsburg,  C.  C.  ft 
St.  L.  R.  Co.  185  Pa.  330,  infra^  I.,  c,  1»  prevented  the 
second  action,  as  under  Pa.  act  1861  (Pub.  Laws,  874), 
act  1855  rPub.  Laws,  300),  the  defendant  was  liable 
to  but  one  action  for  the  recovery  of  damages  for 
the  same  injury  to  the  same  person. 

In  Walkerton  v.  Brdman,  23  Can.  S.  C.  352,  which 
was  an  action  by  a  widow  as  administratrix  to 
recover  fur  her  own  benefit  and  the  benefit  of  her 
ohildren  dama«res  for  causii^g  the  death  of  her  hus- 
band, it  was  said  that  a  wrongful  act  causing  death 
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should  be  such  as  would,  but  for  the  death,  have 
entitled  the  person  injured  to  have  maintained  an 
action,  and  if  previous  to  his  death  he  released  his 
right  of  action  or  discharged  it  by  accord  and  satis- 
faction, a  statutory  cause  of  action  could  not  arise 
upon  the  death. 

And  a  release  by  the  injured  party,  and  satisfac- 
tion of  all  damages,  was  a  bar  to  an  action  by  an 
administrator  for  the  use  of  the  widow  and  child 
for  damages  resulting  in  death,  under  8.  C.  Oen. 
Stat.  t2188,  which  provided  that  whenever  the 
death  of  a  person  should  be  caused  by  the  wrong- 
ful act  of  another,  and  the  act.  if  death  had  not  en- 
sued, would  have  entitled  the  injured  party  to  have 
maintained  an  action,  the  person  liable  if  death  had 
not  ensued  should  be  liable  notwithstanding  the 
death  of  the  person,  and  6  2188  which  provided  that 
the  provision  of  the  third  preceding  section  should 
not  apply  where  the  injured  party  brought  action 
which  proceeded  to  trial  and  final  Judgment  before 
his  death.  Section  2188  was  to  prevent  a  double 
remedy  for  the  same  wrongful  act  in  any  possible 
case.  As  to  whether  the  statute  gave  a  new  cause 
of  action,  or  simply  continued  the  same  cause  of 
action,  was  not  decided.  Price  v.  Richmond  ft  D. 
R.  Co.  38  S.  C.  558. 

So,  an  accord  and  satisfaction  made  by  and  with 
the  injured  party  was  a  bar  to  an  action  after  his 
death  by  bis  wife  for  damages  for  death  where 
there  was  no  personal  representative,  under  9  ft  10 
Vict.  chap.  98,  which  provided  that  if  death  was 
caused  by  wrongful  act  and  the  party  injured  could 
have  recovered, then  the  wrongdoer  should  be  liable 
notwithstanding  the  death  of  the  Injured  party, 
and  f  2,  which  provided  that  the  action  was  for  the 
benefit  of  the  wife,  husband,  parent,  and  child,  and 
was  to  be  brought  in  the  name  of  the  personal  rep- 
resentative, and  27  ft  28  Vict.  chap.  05, 9 1,  which  pro- 
vided that  if  there  was  no  personal  representative 
the  action  might  bo  brought  by  the  beneficiary.  The 
intention  of  the  statute  was  not  to  make  the  wrong- 
doer pay  damages  twice  for  the  same  act.  Read  v. 
Great  Eastern  R.  Co.  L.  R.  3  Q.  B.  555,  87  L.  J.  Q.  B. 
N.  8.  278,  9  Best  ft  S.  714, 18  L.  T.  N.  S.  822, 18  Week. 
Rep.  1040. 

And  in  Fowlkes  v.  Nashville  ft  D.  R.  Co.  9  Helsk. 
829,  it  was  said  that  if  an  action  was  brought  in  the 
lifetime  of  the  injured  party,  and  a  recovery  had 
for  his  injury,  or  a  settlement  and  release  of  the 
claim  or  accord  and  satisfaction  was  made,  his 
representative  could  not  then  sue  and  recover  un- 
der Tenn.  Code,  S  2291,  which  provided  that  the 
right  of  action  to  an  injured  person  whose  death 
was  caused  by  wrongful  act  or  omission  of  an- 
other, should  not  abate  by  his  death,  but  should 
pass  to  his  personal  representative  for  the  benefit 
of  his  widow  and  next  of  kin. 
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204,  before  tbe  eoactmeDt  of  the  statute.  That 
was  an  action  by  the  husband  against  a  rail- 
road company  for  the  alleged  negligent  killing 
of  his  wife.  She  was  killed  instantly.  The 
court  followed  the  principle  enunciated  in 
Baker  v.  Bolton,  but  erroneously  assumed  that 
it  was  decided  in  that  case  that  when  death  re- 
sulted the  civil  remedy  was  merged  in  the 
public  offense.  Tbe  court  said  in  the  Eden 
Case:  "The  cause  of  action  for  injuries  to  the 
person  dies  with  the  person  injured,  and  it  fol- 
lows as  a  necessary  consequence  that,  the  cause 
of  action  having  itself  abated,  no  separate  ac- 
tion can  be  maintained  for  such  damages  as 
are  exclusively  consequential.  But,  for  ag- 
gregated injuries  to  the  person  of  the  wife  or 
child,  the  husband  or  parent  has  an  independ- 
ent or  separate  cause  of  action,  for  tbe  loss  of 
the  society  of  the  wife,  or  the  services  of  the 


child,  as  tbe  case  may  be.  This  cause  of  action 
does  not  abate  by  tbe  subsequent  death  of  the- 
wife  or  child,  but  the  death  of  either  affects- 
the  extent  of  the  recovery,  as  by  that  event  all 
further  claim  to  the  society  of  the  one,  or  tbe 
services  of  the  other,  ceases  and  determines. 
And  the  rule  still  prevails,  although'  the  death 
that  produced  this  effect  results  from  the  same 
injury  which  gives  rise  to  the  action.  .  .  . 
Accordiog  to  tbe  existing  law,  there  can  be  no 
recovery  for  this  injury,  inasmuch  as  the  death 
of  the  wife  was  instantaneous,  and  it  is  only 
for  the  loss  that  is  sustained  by  the  husband 
in  this  respect,  from  the  moment  of  the  injury 
up  to  the  time  of  the  death  of  the  wife,  for 
which  any  recovery  can  be  had."  The  death 
resulting  immediately  on  the  infliction  of  the 
injuries,  no  appreciable  time  elapsed  in  which 
the  husband  could  have  enjoyed  his  wife's  so- 


And  in  Helton  v.  Daly,  106  111.  181,  it  was  said 
that  if  tbe  injured  person  in  his  lifetime  released 
his  claim  for  damajpes,  bis  representative  oould  not 
maintain  an  action  upon  hie  subsequent  death  re- 
sulting from  the  Injury  thus  compounded. 

But  in  Donahue  v.  Drexler,  82  Ky.  157, 56  Am. 
Kep.  888,  it  was  held  that  a  compromise  by  a  hus- 
band of  a  suit  for  damaffes  for  a  deadly  assault  did 
not  bar  his  widow's  riirht  of  action  for  the  death, 
under  Ky.  Oen.  Stat.  chap.  1^  9  6,  p.  142,  providing^ 
that  the  widow  and  minor  child  of  a  person  killed 
by  the  careless,  wanton,  and  malicious  use  of  a 
deadly  weapon,  not  in  self-defense,  may  recover 
for  reparation  of  the  injury,  and  the  Jury  may 
give  vindictive  damages;  and  Gen.  Stat.  chap.  10, 
provided  that  action  for  assault,  battery,  slander 
and  crim.  con.  cease  with  the  death  of  the  person 
and  cannot  be  brought  or  reviewed  by  the  personal 
representative,  and  all  other  actions  for  personal 
injuries  survive.  The  new  cause  of  action  given  to 
the  wife  and  child  was  one  in  which  the  deceased 
had  no  interest  and  for  which  his  administrator 
oould  not  sue.  They  had  the  exclusive  right  of  ac- 
tion under  the  statute. 

The  case  of  Donahue  v.  Drexler,  miyra^  distin- 
guishes the  case  of  Hansford  v.  Payne,  11  Bush,  880, 
infra^  holding  that  case  was  decided  upon  a  differ- 
ent state  of  affairs,  and  the  recovery  there  oould 
have  been  made  only  by  the  personal  representa- 
tive for  the  pecuniary  injury  to  the  estate. 

2.  Byothcn. 

Some  eases  hold  that  a  release  of  damages  arising 
out  of  the  death  of  a  party,  given  by  the  party  au- 
thorized to  sue,  or  given  by  the  sole  beneficiary, 
will  prevent  further  action  for  the  benefit  of  the 
survivor  or  next  of  kin.  Stephens  v.  Nashville,  C. 
&  St.  L.  R.  Co.  10  Lea,  448;  Holder  v.  Nashville,  C.  & 
St.  L.  H.  Co.  92  Tenn.  141;  Greenlee  v.  East  Tennes- 
see, V.  &  G.  K.  Co.  6  Lea,  418;  Natchez  Cotton  Mills 
Co.  v.  Mullins,  87  Miss.  872;  Trafford  v.  Adams  Exp. 
Co.  8  lioa,  98;  Stuebing  v.  Marshall,  10  Daly,  408; 
Hartigan  v.  Southern  P.  Co.  88  Cal.  142. 

So,  only  one  action  for  damages  for  an  injury  re- 
sulting in  death  oould  be  brought  under  Cal.  Code 
Civ.  Proc.  f  8T7,  providing  for  an  action  by  either 
the  heirs  or  the  personal  representative,  and  a 
compromise  in  an  action  by  an  executor  barred  an 
action  subsequently  brought  by  the  heirs  of  one 
who  was  killed  through  the  negligence  of  the  de- 
fendant.   Hartigan  v.  Southern  P.  Co.  9upra. 

A  release  by  the  surviving  widow  as  sole  benefi- 
ciary bars  an  action  by  the  children  for  damages 
arising  from  the  death. 

So,  a  compromise  by  a  widow  and  a  dismissal  of 
the  suit  prevented  a  reinstatement  of  the  action  in 
favor  of  the  guardian  for  an  Infant  child  of  the  de- 
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ceased,  under  Tenn..Code,  Act  1871,  chap.  48,  which 
provided  the  right  of  action  passed  to  the  widow,^ 
in  case  of  no  widow  ;to  his  children,  or  to  his  per- 
sonal representative  for  the  benefit  of  the  widow  or 
next  of  kin,  and  6  2  which  provided  that  the  widow 
might  sue,  and  if  no  widow  the  children.  Where 
the  widow  brought  suit  the  children  had  no  right  to 
sue,  and  the  right  of  the  children  couid  only  ac- 
crue where  there  was  no  widow.  Stepheoa  v. 
NashviUe,  C.  &  St  L.  R.  Co.  10  Lea.  448. 

And  a  compromise  by  a  widow  of  an  action  bar- 
red a  suit  in  behalf  of  the  children  against  the  rail- 
road, who  claimed  that  the  widow  was  unauthor- 
ized to  receive  any  part  of  their  share,  under  Ten- 
nessee (Mill.  &  v.)  Code,  6  8180,  which  provided  that 
damages  passed  to  the  widow,  or  if  none  to  his  • 
children,  or  to  his  personal  representative  for 
the  benefit  of  the  widow  and  next  of  kin.  The 
widow,  having  the  first  right  to  sue,  had  the  right  to 
compromise.  Holder  v.  Nashville,  C.  &'  St  L.  K. 
Co.  92  Tenn.  141. 

In  Holder  v.  Nashville,  C.  &  St  R.  Co.  mpra^  it 
was  said  that  the  case  of  Knoxville,  C.  G.  &  L.  It. 
Co.  V.  Acuff,  92  Tenn.  28,  inf^-a,  I.  b.  2,  which  held . 
that  a  widow  had  no  power  to  compromise  tbe  suit 
of  the  personal  representative,  distinctly  reoog- 
nlzed  her  right  to  compromise  her  own  suit 

And~a~ compromise  by  the  widow  and  the  dlsr 
missal  of  the  suit  could  not  be  prevented  by  the  chil- 
dren  in  an  action  under  Tenn.  Code,  >  2291  (Amended 
Act  1871,  chap.  78),  which  provided  that  the  right  of 
action  to  the  injured  person  should  not  abate  by 
his  death  but  pass  to  the  widow,  and  in  case  there 
was  no  widow  to  his  children,  or  to  his  peraonal 
representative  for  the  benefit  of  the  widow  or  next 
of  kin,  and  1 2292,  amended  by  the  same  act,  which 
provided  that  the  widow,  or  if  there  be  none,  the 
children,  should  prosecute  the  suit  Greenlee  v. 
Bast  Tennessee,  V .  &  G.  R.  Co.  5  Lea,  418. 

And  a  compromise  by  a  widow  for  the  death  of 
her  husband  prevented  the  prosecution  of  a  bill 
afterwards  by  the  minors  through  their  next  friend* 
who  claimed  the  compromise  was  void  as  to  their 
interests,  under  Miss.  Code  18&0,  9  1.510,  wbioh  pro- 
vided that  an  action  might  be  brought  in  the  name 
of  the  widow  for  the  death  of  her  husband* 
the  Ldamages  to  be  for  the  use  of  such  widow,  ex- 
cept that  in  case  a  widow  had  children,  and  that  tbe 
damages  should  be  distributed  as  tbe  personal 
property  of  the  husband.  The  court  held  that  the 
widow  alone  had  the  right  of  action  and  had  the 
right  to  accept  satisfaction  and  discharge  tbe  de- 
fendant. Natchez  Cotton  Mills  Co.  v.  MuUina.  87 
Miss.  672. 

A  release  by  sole  beneficiaries  generally  bars  an 
action  for  the  heirs. 

So,  a  settlement  by  a  husband  of  his  claim  foe 
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ciety;  hence,  do  damage  could  result.  It  is 
perfectly  manifest  that  at  the  common  ]aw  a 
husband  could  recover  damages  for  the  loss  of 
her  society  from  the  date  of  the  injury  until 
her  death,  for  a  negligent  act  resulting  in  the 
injury  of  his  wife,  although  she  died  there- 
from. 

The  question  here  arises  as  to  what  effect  the 
statute  providing  a  remedy  for  injuries  to  the 
person  by  negligence  has  upon  the  right  of 
the  husband  to  maintain  an  action  for  such  in- 
juries for  which  the  common  law  afforded  him 
redress.  At  the  common  law,  although  the 
person  injured  may  have  suffered  great  physi- 
cal and  mental  pain,  the  cause  of  action  was 
abated  by  his  death.  The  general  assembly, 
in  order  to  preserve  and  keep  alive  such  causes 
of  action,  provided  that,  except  actions  for  as- 
sault and  battery,  slander,  criminal  conversa- 


tion, and  so  much  of  the  action  for  malicious^ 
prosecution  as  is  intended  to  recover  for  per- 
sonal injury,  they  survive  to  the  personal  rep- 
resentative. Gen.  Stat.  chap.  10.  To  provide 
a  cause  of  action  where  none  existed,  the  Stat- 
ute of  1854  was  enacted,  which  gave  a  cause 
of  action  to  the  personal  representative  of  one 
not  in  the  employment  of  the  railroad,  whose 
life  was  lost  by  reason  of  the  negligence  or 
carelessness  of  the  servants  or  agents,  etc.,  of 
such  railroad.  A  recovery  under  §  1,  chap. 
57,  Qeu.  Stat.,  goes  to  the  estate  of  the  deced- 
ent. This  was  the  section  under  which  tbe 
plaintiff,  as  personal  representative  of  the  es- 
tate of  his  deceased  wife,  recovered  in  the 
other  action  mentioned.  Counsel  for  appellee 
cites  Hantford  v.  Payne,  11  Bush.  881.  to  sus- 
tain the  contention  that  this  action  can  be 
maintained,  while  counsel  for  appellant  citeS' 


damafres  for  the  injury  in  killinsr  his  wife  barred 
an  action  by  her  administrator  for  the  next  of  kin, 
under  Tenn.  Code,  9  2291,  amended  December  14, 
1871,  chap.  78.  which  provided  that  the  rljrht  of  ac- 
tion for  personal  injuries  causing  death  should  not 
abate  by  his  death  but  pass  to  the  widow,  and  if 
none  to  his  children,  or  his  personal  representative 
for  the  benefit  of  his  widow  or  the  next  of 
kin,  and  •  2292,  which  provided  that  the  action 
might  be  instituted  by  the  personal  representa- 
tive, or,  if  he  declined,  by  the  widow  and  chil- 
dren, and  amended  by  act  December  14,  1871, 
which  provided  in  addition  to  this  remedy,  that 
the  widow,  or  if  none  the  children,  might  prosecute 
tbe  suit.  It  was  held  that  a  recovery  for  a  per- 
sonal injury  to  the  wife,  which  resulted  in  her 
death,  inured  to  the  benefit  of  the  husband  under 
these  statutory  provisions,  and  there  could  be  but 
one  recovery.  The  court  held  that  there  was  no 
error  in  submittinir  to  the  Jury  whether  the  hus- 
band bad  settled  the  case  or  bad  waived  all  right  of 
action  by  failing  to  sue  in  twelve  months.  Trafford 
v.  Adams  Exp.  Co.  8  Lea,  96. 

And  a  release  by  a  father  of  a  deceased  minor 
child  barred  an  action  by  the  personal  representa- 
tive of  the  child  against  the  party  who  caused  the 
injury,  under  N.  Y.  Laws  1847,  chap.  450,  where  tbe 
father  alone  would  be  entitled  to  the  proceeds  of 
the  claim  for  damages.  Stuebing  v.  Marshall,  10 
Daly.  406. 

But  in  Yelton  v.  Bvansville  &  I.  K.  Co.  134  Ind. 
414, 21  L.  R.  A.  168.  it  was  held  that  a  release  by  a 
widow,  who  was  tbe  sole  heir,  could  not  be  pleaded 
in  bar  where  the  release  was  given  while  an  action 
was  pending  by  tbe  personal  representative  of  the 
decedent,  under  Ind.  Rev.  Stat.  1881,  |  284.  which 
provided  for  an  action  to  be  prosecuted  by  the  ad- 
ministrator and  the  damages  recovered  to  inure  to 
the  exclusive  benefit  of  the  widow  and  children. 
While  actions  were  for  the  benefit  of  the  widow 
and  children,  she  was  not  a  party  to  the  suit,  and 
tbe  fund  was  chargeable  with  the  expenses  in- 
curred by  the  administrator  for  his  services  and  at- 
torney's fees  and  expenses. 

A  release  by  one  who  is  not  the  sole  beneficiary  is 
not  a  bar  to  an  action  for  others.  South  &  North 
Ala.  R.  Co.  ▼.  Sullivan,  60  Ala.  272; Yelton  v.  Evans' 
ville  &  I.  R.  Co.  mipra;  Dowell  v.  Burlington,  C.  R. 
9t  N.  R.  Co.  62  Iowa,  629;  Knoxville,  C.  G.  &  L.  R* 
Co.  V.  Acuff,  92  Tenn.  26;  Houston  &  T.  C.  R.  Co.  v. 
Bradley,  45  Tex.  171;  Southern  Pae.  Co.  v.  Tomlin- 
son,  168  U.  S.  860, 41  L.  ed.  193. 

So,  a  release  given  by  the  busband  for  damages 
causing  the  death  of  his  wife  did  not  bar  an  action 
by  the  representative  of  the  wife  under  Ala.  act 
February  5, 1872  (Code  1876,  ||  2641, 2642),  which  pro- 
Tided  for  an  action  by  the  personal  representative, 
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and  that  the  amount  recovered  should  be  dis- 
tributed as  personal  property,  and  should  not  be 
subject  to  the  payment  of  debts  of  the  deceaseds 
No  common-law  action  could  have  been  main- 
tained in  such  a  case,  but  only  the  action  which  the- 
statute  provided.  South  &  North  Ala.  R.  Co.  v. 
Sullivan,  fupra. 

So,  a  widow  could  not  release  and  discharge  an 
action  by  un  administrator  for  the  death  of  an  in- 
testate, where  she  was  not  the  administratrix:  but 
she  could  release  the  claim  for  damages  she  indi- 
vidually sustained.  The  satisfaction  pleaded  by 
defendant  could  extend  no  further.  Dowell  v. 
Burlington,  C.  R.  &  N.  R.  Co.  supra. 

And  a  settlement  by  a  widow  did  not  defeat  a 
pending  suit  by  tbe  administrator  for  the  use  and 
benefit  of  widow  and  children,  under  Tenn.  (MllL 
&  V.)  Code.  •  8180,  which  provided  for  an  action  for 
negligent  killing  of  the  intestate.  Although  the 
widow  had  the  first  right  to  sue,  it  was  waived  by 
permitting  the  administrator  to  sue.  Knoxville,. 
C.  G.  &  L.  R.  Co.  V.  Acuff,  impra.  See  Holder  v. 
Nashville,  C.  &  St.  L.  R.  Co.  isufna. 

And  a  compromise  by  a  widow  for  damages  for  the 
death  of  her  husl)and  did  not  affect  the  rights  of ' 
her  children  to  prosecute  a  suit  under  Tex.  (Pas- 
chars)  Dig.  16,  which  authorized  the  heirs,  repre- 
sentatives, or  relatives  of  deceased  persons  to  sue 
for  and  recover  damages  where  the  death  of  such 
person  had  been  caused  by  negligence,  culpable  or 
wilful  act  of  another,  and  S  2,  which  provided  that 
every  such  action  should  t)e  for  the  exclusive  bene- 
fit of  the  husband,  wife,  child,  or  children,  and 
might  be  brought  by  any  one  of  them,  and  if  such 
parties  fail  foi  three  months  to  sue  then  it  should  be 
the  duty  of  the  personal  representative  to  sue. 
Houston  &  T.  C.  R.  Co.  v.  Bradley,  wupra. 

In  an  action  by  the  widow  for  the  benefit  of  her- 
self and  children,  under  Ariz.  Rev.  Stat.  I§  S14&- 
2147,  providing  an  action  for  damages  against  a 
railway  for  death  by  negligence,  and  H  2149-215U 
providing  that  the  action  shall  be  for  the  exclusive 
benefit  of  the  surviving  husband,  wife,  children, 
and  parents,  and  may  be  brought  by  all  or  by  one 
for  the  benefit  of  all,  a  remittitur  by  the  widow 
for  each  of  the  beneficiaries,  amounting  In  all  to 
over  $31,000.  rendered  the  Judgment  invalid.  It 
was  held  that  the  Intent  of  this  provision  is  that  . 
the  action  is  to  be  once  for  all.  The  authority 
given  for  prosecuting  the  action  in  the  name  of 
one  of  the  parties  for  the  l)enefit  of  all  was  to 
avoid  multiplicity  of  actions;  but  it  gave  the  nom- 
inal plaintiff  no  power  to  compromise  or  release 
the  rights  of  others.  Southern  Pac.  Co.  v.  Tomlin- 
son,  iupr(U  Reversing  (Ariz.)  88  Pac.  710. 
8.  By  p2ai?iti#8. 

A  settlement  by  a  person  authorized  to  bring  the 
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the  case  of  Conner  v.  Paul,  12  Bush,  144,  in 
support  of  the  opposing  view.  Hansfard*8 
Case,  was  not  under  either  §§  1  or  8,  chap.  57, 
Gen.  Stat.  The  petition  did  not  charge  that 
the  life  was  lost  by  the  wilful  nefflect  of  the 
defendant, — hence,  it  was  not  under  §  8;  and 
as  it  was  not  lost  by  reason  of  the  negligence 
or  carelessness  of  the  proprietor  of  a  railroad, 
or  its  agents  or  servants,  the  action  could  not 
be,  and  was  not  intended  to  be,  under  ^1.  It 
was  an  action  against  apothecaries,  because 
their  prescription  clerk,  in  attempting  to  fill  a 
physician's  prescription,  put  up  croton  oil  in- 
stead of  linseed  oil.  The  croton  oil  was  ad- 
ministered to  plaintiff's  intestate.  It  was 
char^,  among  other  things,  in  the  petition, 
that  It  caused  him  great  sufferlDg  and  agony, 
and  did  him  serious  and  irreparable  injury, 
and  was  the  immediate  cause  of  his  death. 


The  action  was  brought  by  decedent's  per- 
sooal  representative.  At  common  law,  had 
the  deceased  lived,  he  could  have  maintained 
the  action  for  the  agony  and  suffering  result- 
ing from  the  clerk's  mistake,  and  at  his  death 
the  cause  of  action  would  have  ceased,  except 
for  chapter  10,  Gen.  8tat.,  which  caused  it  to 
survive  in  the  name  of  his  personal  representa- 
tive. For  this  reason  the  court  in  that  case 
held  the  petition  was  good.  Under  the  state- 
ments of  the  petition,  no  recovery  could  be 
had  for  the  death  of  the  injured  party.  It 
was  not  in  issue  in  the  case  as  to  what  the 
rights  of  a  husband  were  when  his  wife  lost 
her  life  by  the  wrongful  act  of  another,  but 
the  judge  delivering  the  opinion,  in  the  discus- 
sion of  the  case,  restated  the  doctrine  of  Baker 
V.  Bolton,  as  sanctioned  in  Eden's  Case,  14  B. 
Mon.  204.     Had  the  injured  party  been  the 


suit,  or  by  the  sole  beneficiary,  bars  an  aotion  by 
such  person.  Henchey  v.  Chicago,  41  111.  136;  Oul- 
dafrer  v.  Rockwell,  14  Colo.  459;  Washington  v. 
Louisville  A  N.  B.  Co.  34  111.  App.  668. 

So,  a  settlement  of  an  administratrix  for  the 
wrongrf ul  death  of  her  intestate  prevents  further 
prosecution  by  her  of  the  suit.  Washinirton  v. 
Louisville  &  N.  R.  Co.  8Ui»ra. 

And  an  administratrix,  in  a  suit  under  111.  act 
1853  for  causing-  the  death  of  her  husband,  had 
power  to  settle  and  dismiss  the  case  before  Judg- 
ment. Whether  the  children  could  call  her  to  ac- 
-count  was  not  decided.  Henchey  v.  Chicaffo«  «u- 
pra. 

And  a  release  by  a  widow  in  full  demand  of  every 
name  and  nature  whatsoever  from  one  party  to  the 
other,  fflven  to  a  party  oausin?  the  death  of  her 
husband,  barred  any  suit  by  her  for  damagres  re- 
sultin^r  from  his  death,  although  nothingr  was  said 
of  any  claim  on  account  of  his  death  at  the  time  of 
settlement.    Guldaver  v.  Rockwell,  supra. 

In  Schmidt  v.  Deegan,  60  Wis.  300,  it  was  held 
that  a  compromise  of  damasres  by  a  widow  for  kill- 
ing her  husband  was  based  on  a  valuable  oousidera. 
tion,  and  was  oblt^tory  on  the  party  causing  the 
injury,  although  the  personal  representative  was 
the  proper  party  to  sue  under  Wis.  Rev.  Stat.  §  4626, 
which  provided  for  an  action  by  him  for  the  exclu- 
sive benefit  of  the  widow. 

But  in  Maney  v.  Chicagro,  B.  &  Q.  R.  Co.  40  111. 
App.  105.  it  was  held  that  an  action  by  the  wife  as 
administratrix  was  not  barred  by  acoeptinff  pay- 
ments un  Jer  an  insurance  contract  in  a  voluntary 
relief  departm^it  run  by  a  railroad,  which  pro- 
vided in  the  application  that  the  same  should  be  a 
'^release  of  all  claims  for  damages  arislngr  from  In- 
Jury  or  death,  which  could  be  made  by  me  or  by 
my  legal  representative."  The  action  by  the  wife 
for  the  death  of  her  husband  was  under  111.  Rev* 
Stat.  chap.  70,  SS  1,  2,  which  provided  an  action  for 
damafres  for  death  for  the  exclusive  benefit  of  the 
widow  and  next  of  kin,  to  be  brought  in  the  name 
of  the  personal  representative.  Although  the  pay- 
ment was  made  to  the  wife  it  was  not  made  to  her 
-as  administratrix  under  the  statute,  but  as  bene- 
ficiary under  the  certificate. 

c.  Other  actions  as  a  bar, 

1.  Actions  for  tfie  injury. 
A  former  recovery  for  the  injury  to  the  deceased 
person  bars  an  action  for  the  next  of  kin.  So,  an 
action  for  an  injury  which  does  not  abate  by  his 
death  bars  another  action  for  the  next  of  kin  for 
damages  arisintr  from  the  death.  Connor  v.  Pauli 
12  Bush,  144;  Littlewood  v.  New  York,  89  N.  Y.  24* 
42  Am.  Rep.  271;  Leggr  v.  Britton,  64  Vt  652:  Wood 
V.  Gray  (H.  L.  8c.)  [1892]  A.  C.  676;  Hansford  v- 
Payne,  11  Bush,  380. 
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So,  a  recovery  by  a  person  injured  by  tbewronff- 
f  ul  act  of  another  barred  an  action  by  his  personal 
representative  under  N.  Y.  Act  1847,  chap.  450* 
which  provided  damages  for  the  next  of  kin.  Lit- 
tlewood V.  New  York,  supra. 

And  a  settlement  of  an  action  brougrht  by  an  in- 
jured party  and  prosecuted  after  his  death  by  his 
administrator,  under  Vt.  Rev.  Laws,  M  2134,  2185* 
which  provided  for  the  survival  of  the  cause  of 
action  where  the  injured  party  died,  barred  an  ac- 
tion for  the  benefit  of  the  widow  and  next  of  kin 
for  the  wronerf  ul  act  which  resulted  in  bis  death, 
under  Vt.  Rev.  Laws,  9  2188,  which  provided  for 
the  recovery  of  damages  for  the  benefit  of  the 
widow  and  next  of  kin  where  death  resulted  from 
the  neglect  of  another  person.  This  did  not  create 
a  new  cause  of  action,  but  provided  for  the  re- 
covery of  a  new  class  of  damagres.  Leirflr  v.  Brit- 
ton, supra. 

In  Legg  V.  Britton,  supra^  it  was  said  that  the 
doctrine  in  Needham  v.  Grand  Trunk  R.  Go.  38  Vt. 
294,  to  the  contrary  was  a  dictum,  was  not  approved, 
and  was  denied  in  the  unreported  case  of  Haliday 
V.  Dover,  Vt.  1881.  And  the  court  held  that  the 
right  of  recovery  was  conferred  only  where  the  in- 
testate would  have  had  remaining  a  right  of  action 
if  he  had  survived. 

And  in  Kentucky  a  plea  in  abatement  of  a  pending 
action  on  the  same  facts  by  a  resident  administratrix 
seekingto  recover  only  damages  for  mental  and  bod- 
ily suffering  of  the  intestate  prior  to  his  death  was 
sustained  to  an  action  brought  by  a  foreign  admin- 
istratrix for  damages  causing  death  based  upon  an 
Indiana  statute.  Ky.  Gen.  Stat.  chap.  30.  art.  2, 
f  45,  provided  that  if  there  was  an  administrator 
qualified  in  this  commonwealth  be  alone  should  have 
power  to  sue.  The  aotscausing  thedeath  of  the  party 
from  either  willful  or  ordinary  negligence,  con- 
stituted but  one  cause  of  action,  whether  the  meas- 
ure of  damages  was  for  the  suffering  of  the  intes- 
tate during  his  life  or  for  the  wilful  negiigenc* 
causing  his  death.  It  was  held  that  the  party  enti- 
tled to  bring  the  action  either  at  common  law  or 
under  the  statute  should  make  his  election,  and  a 
recovery  by  an  administrator  for  mental  and  bod- 
ily suffering  would  bar  any  proceeding  either  by  the 
representative  or  next  of  kin.  Conner  v.  Paul,  12 
Bush,  144. 

And  the  bringing  of  an  action  by  the  injured 
party  for  damages,  and  the  reviving  of  the  same 
after  his  death,  barred  another  action  by  his  execu- 
trix in  her  own  name  as  mother  of  the  deceased  for 
damages  for  her  son's  death,  who  was  her  sole 
means  of  support.  It  was  claimed  that  there  was 
an  independent  right  of  aotion  in  favor  of  every 
person  who  was  injured  by  the  death  of  the  de- 
ceased, but  no  authority  was  cited.  It  was  said  no 
case  could  be  found  in  Scotland  in  which  an  aotion 
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■^\te,  instead  of  tbe  husband,  then  certainly 
he  would  have  had  tbe  right,  at  tbe  common 
law,  to  have  maintained  an  action  for  the  loss 
•of  the  society  of  bis  wife,  although,  her  per- 
sonal representative  might  have  instituted  an 
action  to  recover  damages  for  mental  and 
physical  suffering.  Had  tbe  wife  survived 
her  injuries,  she  could  have  maintained  her 
action  for  her  mental  and  physical  suffering. 
Had  the  husband  sustained  damages  in  conse- 
quence of-  his  wife's  injuries,  by  the  *'los8  of 
her  society,"  then  he  could  have  also  main- 
tained his  action  to  recover  such  damages. 
Had  she  lived,  he  could  not  recover  for  ner 
mental  and  physical  suffering,  because  that 
was  a  damage  to  her.  Neither  could  be  re- 
cover for  bis  "loss  of  her  society"  because  that 
was  his  damage.  Both  causes  of  action  ex- 
isted at  common  law.    The  action  instituted 


by  McElwain  as  personal  representative  was 
not  based  on  a  common-law  right,  but  to  en- 
force a  right  secured  by  statute.  This  statute 
very  much  enlarged  the  rights  which  had  ex- 
isted at  common -law.  It  gave  the  personal 
representative  the  right  to  recover  for  the  loss 
of  the  life,  and  thus  increased  many  fold  the 
amount  which  formerly  could  be  recovered. 
The  husband,  under  the  statute  {Qen,  Stat.), 
would  take  the  entire  amount  recovered,  sub- 
ject to  the  debts  of  decedent.  It  was  greatly  to 
the  advantage  of  the  husband  to  enjoy  the 
statutory  rights,  instead  of  those  which  for- 
merly existed.  Therefore  it  cannot  be  said 
that  the  statute  diminished  tbe  rights  of  the 
husband.  We  cannot  believe  that  the  general 
assembly  intended  that  the  personal  representa- 
tive should  maintain  an  action  for  the  death  of 
the  wife,  practically  for  the  husband's  benefit, 


by  relatives  was  sustained  after  tbe  deceased's 
claim  bad  been  settled  or  eztiDfruished  by  Jud«r- 
ment,  or  wbere  be  bad  raised  an  action  wbiob 
passed  to  and  mifrbt  be  insisted  on  by  his  executor. 
It  was  beld  that  in  cases  wbere  tbe  relatives  bad 
tbe  rlgbt  to  sue  tbey  could  brinff  only  one  action 
~in  which  tbe  damages  due  to  tbem  respectively 
must  be  assessed.    Wood  v.  Gray,  9upra, 

In  Hansford  v.  Payne,  11  Bush,  880,  a  recovery  by 
tbe  administrator  for  tbe  suffering  of  tbe  decedent 
was  allowed,  under  Ky.  Oen.  Stat.  chap.  10,  provid- 
ing that  no  rigbt  of  action  for  personal  injury  shall 
die  witb  the  person  injured.  It  was  said  that  this 
would  not  enable  parties  to  sue  for  the  death  under 
tbe  act  of  J85i,  8  3,  and  also.for  tbe  damages  ac- 
cruing prior  to  tbe  death  under  chap.  10.  And  it 
was  further  said  that  a  recovery  of  punitive  dam- 
ages for  tbe  destruction  of  life  would  bar  any 
other  action  for  tbe  injury,  and  a  recovery  for  in- 
Jury  under  survival  of  action  would  bar  a  recov- 
ery of  punitive  damages.  See  Donahue  v.  Drezler. 
88  Ky.  157,  50  Am.  Rep.  886,  supra,  I.  b,  2. 

Wbere  an  injured  person  brought  suit  and  died, 
tbe  action  properly  proceeded  in  tbe  name  of  her 
executors  as  plaintiffs.  It  was  held  that  the  rigbt  of 
action  given  by  Pa.  act  April  15, 1851  (Pub.  Laws, 
-674, 8 19),  amended  by  act  April  26. 1855,  ft  1,  providing 
that  if  no  suit  is  brought  by  the  injured  party  dur- 
ing life,  the  widow,  or  if  none  the  -personal  repre- 
sentative, may  recover  damages  for  death,  was  con- 
ditioned upon  two  concurring  facts:  first,  that  the 
injured  party's  death  was  occasioned  by  violence  or 
negligence,  and  second,  that  no  suit  for  damages  had 
been  brought  by  him.  Birch  v.  Pittsburg,  C.  C.  & 
St.  L.  R.  Co.  166  Pa.  339. 

But  an  action  for  injury  of  a  party  abating  by 
his  death  does  not  bar  an  action  for  tbe  next  of 
kin. 

So,  an  action  for  damages  for  an  injury  to  the 
plaintiff  abating  by  bis  death  could  not  be  pleaded 
in  bar  to  an  action  by  bis  personal  representati  v  e  for 
the  death  resulting  from  such  injuries,  under  Ind. 
<Oavin  &  H.)  Stat.  >  782,  providing  that  a  cause  of 
action  arising  out  of  an  injury  to  the  person  dies 
witb  the  person  except  in  cases  in  which  an  action 
is  given  for  an  injury  causing  death,  and  ft  784,  pro- 
viding that  when  tbe  death  is  caused  by  wrongful 
act,  tbe  personal  representative  of  tbe  party  in- 
jured may  maintain  an  action  therefor  if  tbe  per- 
son injured  might  have  maintained  an  action  bad 
be  lived.  It  was  held  that  the  damages  inured  to  tbe 
exclusive  benefit  of  the  widow  and  child,  if  any,  or 
next  of  kin.  Indianapolis  &  St.  L.  R.  Co.  v.  Stout, 
58  Ind.  143. 

In  International  &  G.  N.  R.  Co.  v.  Kuebn,  70  Tex. 
582,  where  the  injured  party  bad  brought  a  suit  for 
tbe  injury  and  died,  and  tbe  widow  then  brought 
an  action  for  tbe  next  of  kin  for  damages  resulting 
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from  the  death,  and  these  two  actions  were  consol- 
idated, tbe  opinion  says:  **That  deceased  had  insti- 
tuted suit  for  damages,  which  suit  was  pending  at 
bis  death,  is  no  bar  to  tbe  action  of  the  plaintiffs." 
This  action  was  evidently  under  Sayles's  Tex.  Civ. 
Stat.  art.  2899,  providing  an  action  for  damages  for 
injury  causing  death  by  negligence  of  a  railway' 
company,  and  art.  2903,  providing  that  tbe  action 
shall  be  for  the  sole  and  exclusive  benefit  of  tbe 
surviving  husband,  wife,  children,  and  parents.  If 
only  one  action  can  be  brought  this  case  can  only 
be  maintained  on  tbe  theory  that  the  action  brought 
by  tbe  injured  party  in  fact  abated  at  bis  death. 

2.  Other  aciiom  for  the  death. 

An  action  by  tbe  party  authorized  to  bilng  tbe 
suit,  or  by  the  sole  beneficiary,  bars  further  action. 

So,  an  action  by  minor  children  after  tbe  expira- 
tion of  six  months  from  tbe  death  of  their  father 
would  not  lie  wbere  tbe  widow  had  brought  an  ac- 
tion and  voluntarily  dismissed  tbe  same  under  Mo. 
Rev.  Stat.  S6  2121-2123,  providing  for  an  action  for 
injuries  resulting  in  death  to  be  brought  first  by  tbe 
husband  or  wife,  or  second,  if  there  be  neither,  or 
If  be  or  she  fails  to  sue  within  six  months  after  such 
death,  then  by  the  minor  child  or  children  of  the  de- 
ceased. Tbe  court  said  that  there  was  no  Joint  right 
of  action  in  tbe  husband  or  wife  and  tbe  children. 
Tbe  statute  gave  tbe  husband  or  wife  six  months  to 
appropriate  the  cause  of  action,  the  election  to  be 
made  by  a  suit.  If  tbey  sued  within  that  time,  it 
was  an  exercise  of  tbe  option,  and  be  or  she  then 
bad  absolute  control  and  could  compromise,  re- 
lease, or  otherwise  settle  tbe  matter.  McNamara 
v.  Slavens,  76  Mo.  329. 

And  in  an  action  by  a  husband  as  administra- 
tor of  his  wife  to  recover  damages  from  the 
physician  for  negligence  in  not  removing  the 
placenta,  causing  the  death  of  tbe  wife,  the  court 
said  that  in  the  same  circuit  the  husband  bad  re- 
covered damages  for  malpractice,  and  N.  Y.  Sess. 
Laws  1847,  p.  575,  providing  for  an  action  by  tbe 
personal  representative,  was  not  intended  to  allow 
a  second  action  for  precisely  the  same  injury,  and 
tbe  husband  bad  availed  himself  of  the  common- 
law  rigbt  of  action  to  recover  damages  for  tbe  loss 
of  bis  wife,  and  this  action  was  not  within  tbe  stat- 
ute.   Lynch  v.  Davis,  12  How.  Pr.  323. 

In  Munro  v.  Pacific  Coast  Dredging  &  Reclamation 
Co.  84  Cal.  515,  which  was  an  action  by  an  administra- 
tor under  an  act  providing  that  the  heirs  or  person- 
al representative  may  maintain  an  action  for  dam- 
ages, it  was  said  that  the  pendency  of  one  action 
might  be  pleaded  in  abatement  to  another,  and  a 
Judgment  in  one  would  t>ar  another  action. 

But  an  action  for  damages  for  death  Is  not  a  bar 
to  another  action,  unless  tbe  beneficiaries  are  rep- 
resented in  tbe  prior  action. 
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and  allow  at  the  same  time  the  husband  to 
maintain  one  on  bis  own  account  for  the  same 
acts  or  negligence.  In  the  Hansford  Case,  in 
discussing  the  effect  of  a  recovery  of  punitive 
damages  under  g  8,  chap.  57,  Gten.  Stat.,  the 
court  said:  "A  recovery  of  punitive  damages 
for  the  destruction  of  the  life  will  certainly  bar 
any  other  action  for  the  injury  or  any  of  its 
consequences."  It  is  the  degree  of  negligence 
which  determines  whether  the  recovery  be 
compensatory  or  punitive,  but,  when  the  ac- 
tion by  the  personal  representative  is  based 
on  §  1  of  the  statute  in  question,  the  recovery 
should  be  as  effectual  a  bar  to  any  other  action 
for  the  injury  or  any  of  its  consequences  as  if 
the  jury  should  have  added  punitive  to  the 
compensatory  damages.  In  Conner  v.  Paul, 
12  Bush,  145,  it  appeared  that  two  actions 
were  instituted  by  the  personal  representative 
of  the  deceased.  The  mother  of  the  deceased 
qualified  as  administratrix  in  Indiana,  where 
the  injury  was  inflicted,  and  also  in  Kentucky, 
where  the  deceased  lived.  As  administratrix 
under  her  Kentucky  appointment  she  insti- 


tuted an  action  to  recover  for  the  mental  and 
physical  suffering  of  deceased.  As  adminis- 
tratrix under  the  Indiana  appointment  she  in- 
stituted an  action  to  recover  for  the  loss  of  liffr 
of  her  intestate.  The  acts  of  negligence  were 
the  foundation  of  each  action,  and  the  court 
held  a  recovery  in  one  action  would  bar  a  re- 
covery in  another  action.  We  conclude  that 
as  the  statute  gives  the  personal  representative 
the  right  to  maintain  the  action  for  the  loss  of 
life  of  the  wife,  and  the  consequences  of  the 
negligent  act  producing  the  injury,  the  hus- 
band cannot  maintain  the  action  for  the  loss 
of  her  society.  The  legislative  intent  was  to 
increase  the  elements  of  damage  following 
from  the  acts  or  negligence  producing  death. 
It  was  not  the  intention  of  the  legislature 
to  multiply  actions.  The  husband  must  ac- 
cept the  benefits  which  the  statute  secures 
him,  in  lieu  of  those  he  possessed  at  common 
law. 

Wherefore  the  jvdgment  is  reversed,  with  di- 
rections that  further  proceedings  be  had  con- 
sistent with  this  opinion. 


So,  a  recovery  for  the  death  of  a  party  by  the 
survivinir  wife  and  one  child  was  not  a  bar  to  a  re- 
covery by  a  child  subsequently  born,  in  an  action 
under  Tex.  Civ.  Stat.  art.  2908,  providingr  that  the 
action  shall  be  for  the  benefit  of  the  survivinff  hus- 
band, wife,  children,  and  parents,  althouirh  the  stat- 
ute only  contemplated  one  suit  should  be  brought. 
This  meant  one  suit  brougrht  by  all  the  beneficia- 
ries. Nelson  v.  Galveston,  H.  &  S.  A.  U.  Co.  78  Tex. 
621,  11  L.  R.  A.  301. 

And  tn  action  by  a  husband  for  the  death  of  his 
wife  was  not  a  bar  to  an  action  by  the  survivinar 
children  of  their  mother  for  death,  under  Tex. 
Rev.  Stat.  art.  2890,  provldinfr  a  right  of  action  for 
the  surviving  husband,  wife,  parents,  or  children 
of  one  whose  death  was  caused  by  the  wrongful 
act  of  another.  The  defendant  in  the  first  suit 
should  have  required  other  parties  interested  to 
have  been  made  parties  plaintiff.  The  court  said 
that  if  several  persons  having  the  right  to  sue 
would  be  concluded  by  the  Judgment  to  which  they 
were  not  parties  against  one  having  the  right  of  ac- 
tion against  them,  the  result  would  be  that  one 
would  have  the  power  to  compromise,  and  that 
there  was  nothing  in  this  inconsistent  with  the  rule 
that  only  one  suit  should  be  brought.  Galveston, 
H.  &  8.  A.  R.  Co.  V.  Kutac,  72  Tex.  643. 

d.  MuUiplicUy  of  aetions  for  death. 

Where  the  question  arises  as  to  the  multiplicity 
of  actions  for  the  beneficiaries,  it  is  held  that  only 
one  action  can  be  brought.  This  rule  is  stated  in 
cases  involving  the  misjoinder  of  plaintiffs  or  the 
failure  to  apportion  the  damages  in  the  pleadings 
or  the  verdict.  Paschal  v.  Owen,  77  Tex.  688;  East 
Line  &  R.  R.  R,  Co.  v.  Culberson,  68  Tex.  664;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Le  Gievse,  61  Tex. 
199;  Houston  &  T.  C.  K.  Co.  v.  Moore,  49  Tex.  81,  30 
Am.  Rep.  98;  Western  &  A.  R.  Co.  v.  Strong,  52  Ga. 
461;  Hayes  v.  Phelan,  4  Hun,  738;  March  v.  Walker, 
48  Tex.  872;  St.  Louis*  I.  M.  &  S.  R.  Co.  v.  Needham, 
52  Fed.  Rep.  871, 10  U.  S.  App.  339. 

So,  the  wife  had  no  right  to  sue  alone  for  the 
death  of  her  husband,  under  the  laws  of  Tennesseci 
as  she  was  not  the  only  beneficiary,  but  the  wife 
and  children  were  the  beneficiaries.  The  court  held 
that  whatever  damages  accrued  belonged  to  the 
widow  and  children  Jointly,  and  an  action  by  the 
widow  was  improperly  brought.  Western  ft  A.  R. 
Co.  v.  Strong,  9upra, 

In  Hayes  v.  Phelan,  supra,  which  was  a  suit  by 
the  widow  under  N.  Y.  Laws  1878,  chap.  646,  pro- 
34  L.  R.  A. 


viding  that  every  person  who  shall  be  injured  in 
means  of  support  in  consequence  of  the  intoxica- 
tion of  any  person  shall  have  a  right  of  action 
against  any  person  who  caused  such  intoxication, 
it  was  said  by  Learned,  P.  J.,  that  if  thac  action 
would  lie,  three  more  could  be  brought,  one  by 
each  child.  It  was  held  that  one  to  be  injured  must 
be  one  who  has  a  right  of  action  therefor  against 
the  intoxicated  person.  The  demurrer  to  the  com  - 
plaint  was  sustained. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Needham.  supra^  it 
was  held  tbat  only  one  action  could  be  brought  un- 
der Ark.  (Mansf.)  Dig.  6  5225,  which  provided  an  ac 
tion  for  damages  notwithstanding  the  death  of  a^ 
person  which  should  be  caused  by  the  wrongful  act 
orneglectof  another,  if  the  injured  party  could  have 
maintained  an  action,  and  9  5226,  which  provided 
that  such  action  should  be  brought  by  and  in  the - 
name  of  the  personal  representative  and  if  none 
then  by  the  heirs,  and  the  recovery  should  be  for 
the  exclusive  benefit  of  the  widow  and  next  of  kin. 
A  petition  in  an  action  by  the  widow  which  showed 
that  there  was  a  brother  by  half  blood  of  the  de- 
ceased living,  ^as  insufScient  because  all  the  bene- 
ficiaries should  be  Joined,  and  there  could  be  no 
splitting  into  separate  actions. 

In  Davis  v.  St.  Louis,  I.  M.  ft  S.  R.  Co.  53  Ark.  117. 
7  L.  R.  A.  283,  a  different  construction  was  placed 
on  these  sections  on  another  question  showing  tbat 
three  actions  could  be  brought. 

And  in  case  the  party  injured  was  an  infant 
where  there  were  a  widow  and  minor  child- 
ren  only  one  action  could  be  brought  under  Tex. 
(Paschal's)  Dig.  arts.  15-18  (act  February  S,  1860),. 
similar  to  Lord  Campbeirs  act,  and  Const.  (1880). 
art.  12,  •  30,  which  gave  to  certain  classes  of  per- 
sons separately  and  consecutively,  the  right  to  ex- 
emplary damages,  as  the  re-enactment  in  Const. 
(1876)  art.  16,  Q  26,  omitted  "separately  and  consecu- 
tively." The  omission  showed  that  but  one  suit 
should  be  allowed  and  all  the  beneficiaries  should 
Join.  It  was  said  that  when  both  actual  and  exem- 
plary damages  are  sought,  they  should  be  claimed 
by  proper  allegations*  in  the  nature  of  two  distinct 
counts  on  different  causes  of  action,  with  aver- 
ments respectively  appropriate  to  each  remedy. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Le  Glerse,  51  Tex. 
199. 

And  a  Judgment  for  part  of  the  beneficiaries  was 
set  aside  because  all  did  not  unite  in  the  one  action, 
under  Tex.  Rev.  Stat.  art.  2908,  providing  that  the 
action  shall  be  for  the  exclusive  benefit  of  the  8ur> 
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a9  R.  L  -— .)  J 

The  riffhtlof  aetton  for  fUkmaffes  result- 
ing ftM>m  death  is  exclusive  of  an  ad- 
ministrator's rin^ht  of  action  to  recover 
for  the  pain  and  expense  suffered  by  the 
person  of  his  intestate  from  the  injuries  which 
caused  his  death,  under  Rev.  Stat.  1887,  chap.  176, 
creating  a  riffht  of  action  for  death,  and  also  pro- 
TldlnflT  for  the  survival  of  actions  of  trespass  on 
the  case  for  damaffes  to  the  person/*  as  the  sur- 
vival applies  to  cases  of  injuries  not  causlnfr 
•death. 

(June  25, 1886.) 

ACTION  to  recover  damages  for  injuries  in- 
flicted on  the  plaintifiTs  intestate  which 


afterward  resulted  in  his  death.     On  demurrer 
to' replication.    Demurrer  hustained. 

Mr,  W.  B.  Tanner*  for  plaintiff: 

In  Bradthaw  v.  Lancashire  dh  T.  R.  Co,  L. 
R  10  0.  P.  189,  it  was  decided  that  an  action 
would  lie  by  the  administrator  to  recover  for 
breach  of  contract  lo  carry'  safely  a  passenger 
who  was  injured  on  a  railway  and  died  there- 
after of  said  accident.  The  court  said  that 
this  action  was  exclusive  of  the  action  by  the 
administrator  as  trustee  of  the  next  of  kin. 

See  also  to  the  same  effect,  Leggott  v.  Qreai 
Northern  R.  Co,  L.  R.  1  Q.  B.  Div.  599;  Bar- 
nett  V.  Lucas,  6  Ir.  C.  L.  Kep.  247;  Barley  v. 
Chicago  A  A.  R.  Go.  4  Biss.  430;  Eshelman  v. 
Shuman,  18  Pa.  561;  Boioes  v.  Boston,  155 
Mass.  844,  15  L.  R.  A.  865;  Tiffany,  Death  by 
Wrongful  Act,  §  80. 

The  only  English  case  to  the  contrary  is 
Read  v.  Great  Eastern  R.  Co,  L.  R.   8  Q.  B. 


vivinff  husband,  wife,  children,  and  parents  of  the 
party  whose  death  has  been  so  caused  by  the  wron^r- 
f  ul  act  or  neprlect  of  another.  It  was  held  that  art. 
2909,  providing:  for  a  division  of  the  damages  by  the 
verdict,  contemplated  one  verdict.  East  Line  &  R. 
K.  R.  Co.  V.  Culberson,  68  Tex.  664. 

In  Paschal  v.  Owen,  77  Tex.  588,  which  was  a  suit 
by  the  widow  for  causing-  the  death  of  her  husband, 
and  the  amendment  set  out  the  names  of  the  chil- 
dren, it  was  said  that  Tex.  Stat.  art.  2904,  providlngr 
that  an  action  may  be  brought  by  all  the  parties  or 
by  one  for  the  benefit  of  all,  intended  that  there 
-should  be  but  one  suit  for  all  the  parties.  But  as 
the  amendment  showed  that  as  to  the  new  parties 
the  action  was  barred,  the  widow  was  allowed  to  re* 
-cover  her  damages. 

In  Houston  &  T.  C.  R.  Co.  v.  Moore,  49  Tex.  81, 90 
.Am.  Rep.  98,  in  an  action  brought  by  a  widow  and 
as  mother  and  natural  guardian  of  her  two  infant 
•children  the  Judgment  was  reversed  because  the 
verdict  failed  to  divide  the  damages  aJssessed  among 
-the  beneficiaries.  It  was  said  that  but  one  action 
■could  be  brought  under  Tex.  (Paschal's)  Dig.  art.  15, 
providing  for  suits  by  heirs,  representatives,  or  rel- 
atives of  the  deceased  person  for  death  of  a  relative, 
:;and  Tex.  Const.  1860,  art.  12,  6  80,  providing  for  ex- 
«mplary  damages;  and  the  petition  must  show  the 
parties  who  are  the  beneficiaries,  and  the  Jury  must 
-make  a  division. 

In  March  v.  Walker,  48  Tex.  872,  under  Tex. 
(Paschal's)  Dig.  art.  16,  providing  for  an  action  for 
"the  benefit  of  the  husband,  wife,  child,  children,  and 
parents,  and  damages  apportioned  to  the  injury  re- 
-aulting  from  such  death,  and  Tex.  Const,  art.  13,  •  80, 
providing  that  in  cases  of  homicide  through  willful 
act  or  omission,  exemplary  damages  may  be  recov- 
ered by  the  surviving  widow,  husband,  or  heirs, 
•separately  or  consecutively,  it  was  said:  **We  see  no 
jreason  why  the  children  of  deceased  should  not  re- 
cover in  one  action  whatever  they  might  be  entitled 
to  under  both  the  statute  and  the  Constitution.'* 
This  was  an  action  by  the  children  for  the  malicious 
killing  of  the  father. 

e.  Bar  of  other  adtiom  by  limitation. 

The  question  as  to  whether  or  not  there  is  more 
-than  one  cause  of  action,  one  for  the  injury  and 
•one  arising  out  of  the  death,  is  presented  in  some 
cases  involving  the -statute  of  limitation.  There  is 
such  a  conflict  on  this  question,  and  so  few  cases, 
that  it  cannot  be  said  that  a  uniform  rule  of  law  can 
the  deduced. 

Where  the  injured  party  lived  for  fifteen  months 

:84  L.  R.  A. 


after  the  injury,  it  was  held  that  the  fact  that  an 
action  by  the  party  injured  was  barred  by  the  Civil 
Code  of  Lower  Canada,  •  2262  (2),  providing  that  ac- 
tions for  bodily  injuries  are  prescribed  in  one  year, 
did  not  prevent  the  recovery  by  a  widow  in  her  own 
behalf  as  tutrix  of  their  minor  children,  under 
91066,  providing  an  action  for  injuries  causing 
death  *'but  only  within  one  year  after  his  death.'* 
The  court  held  that  the  death  was  the  foundation 
of  this  right  of  action.  Robinson  v.  Canadian  P. 
R.  Co.  (P.  C.)  [1882]  A,  C.  481,  Reversing  19  Can.  & 
C.292. 

And  In  Andrews  v.  Hartford  &  N.  H.  R.  Co.  34 
Conn.  57,  It  was  held  that  a  cause  of  action  would 
not  be  barred  until  one  year  after  the  appointment 
of  the  administrator,  under  Conn.  Gen.  Stat.  p.  202. 
S  544,  giving  a  right  of  action  to  the  representative 
and  requiring  such  suit  to  be  brought  within  one 
year  after  the  cause  of  action  arises.  This  was  held 
on  the  ground  that  no  cause  of  action  existed  in 
favor  of  an  administrator  until  he  was  appointed, 
and  no  suit  could  be  brought  by  the  representative 
founded  on  the  injuries  which  occasioned  the  death 
alone. 

In  Sherman  v.  Western  Stage  Co.  24  Iowa,  615,  it . 
was  held  that  the  cause  of  action  for  the  death  was 
not  barred  by  the  fact  that  the  cause  of  action  for 
the  injury  was  barred  by  limitation  where  the  death 
was  almost  instantaneous.  The  majority  opinion 
held  that  in  applying  the  statute  of  limitation 
the  cause  of  action  did  not  accrue  in  favor  of  the 
deceased.  The  minority  opinion  held  that  If  the 
statute  gave  the  right  of  action  for  the  death  in- 
stead of  for  the  wrongful  act  it  would  follow  that 
two  causes  of  action  in  favor  of  the  same  party 
might  have  their  basis  in  the  same  wrongful  act, 
one  to  the  injured  party  where  he  survived  long 
enough  to  prosecute  and  another  after  he  died  to 
his  personal  representative  for  his  death,  and  that 
only  one  action  is  given.  This  minority  opinion 
was  afSrmed  in  Kellow  v.  Central  Iowa  R.  Co.  infra. 

Where  the  damages  for  the  death  of  a  party  was 
given  to  the  wife  and  children,  and  a  recovery  was 
had  by  the  wife  and  child,  it  was  held,  in  another 
action  which  was  brought  by  a  child  born  after  the 
first  suit  was  settled,  that  the  action  was  not  barred 
by  limitation,  although  not  brought  within  one 
year  after  its  birth  or  for  the  reason  that  he  was  in 
being  at  the  time  of  the  first  action,  and  a  suit  could 
have  been  brought  by  the  mother.  The  doctrine 
that  the  infant  was  barred  by  the  statute  of  limita- 
tion of  one  year  seemed  to  be  predicated  upon  the 
rule  that  there  could  be  but  one  recovery;  but  it 
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555.  The  point  really  decided  id  this  case, 
however,  is  that  a  satisfaction  made  to  the  de- 
ceased before  death  bars  a  subsequent  action 
by  the  administrator  for  the  benefit  of  the 
next  of  kin.  This  would  not  necessarily  con- 
flict with  a  decision  that  a  recovery  by  an  ad- 
ministrator after  death  would  not  bar  an  ac- 
tion by  the  administrator  for  the  benefit  of  the 
next  of  kin.  Pym  v.  Great  Northern  E.  Co.  2 
Best  &  S.  769,  Affirmed,  4  Best  &  S.  896; 
Needliamyf.  Grand   Trunk  B.  Co.  38  Vt.  801. 

The  actiou'by  the  estate  is  for  sufferings  aod 
expense,  and  not  for  death.  The  action  oy  the 
next  of  kin  is  for  the  death  and  the  pecuniary 
loss  sustained  by  the  death.  It  is  absolutely 
necessary  to  show  that  there  are  next  of  kin 
who  would  suffer  pecuniary  loss  by  the  death. 

Leggott  v.  Great  Northern  E.  Co.,  and  Need- 
ham  V.  Grand  Trunk  E.  Co,  mpra;  Blake  v. 


Midland  B,  Co,  18  Q.  B.  95;  Perry  v.  8t, 
Jo9eph  tSi  W.  B.  Co,  29  Kan.  420;  Woerner. 
American  Law  of  Administration,  p.  628;  ^S^- 
ford  V.  Drew,  8  Duer,  627;  Chicago  v.  Major, 
18  111.  349;  Chicago  A  B.  L  E.  Co.  v.  MorrU, 
26  111.  400. 
Mr.  Raymond  O.  Mowry  for  defendant. 

Stinesst  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  to  recover  for  the 
pain  and  expense  arising  from  injuries  to  the 
plaintiff's  intestate  before  his  death,  which  re- 
sulted therefrom.  The  defendant  pleads  a 
judgment  in  its  favor  in  a  suit  by  the  plaintiff^ 
in  tne  same  cause  of  action.  The  plaintiff  re- 
plies that  the  former  action  was  brought  by 
him  as  trustee  for  the  next  of  kin  of  the  de- 
ceased, and  in  a  different  right  from  that  in- 


was  said  that  this  rule  does  not  obtain  in  Texas 
where  the  suit  is  not  brougrht  by  all  the  beneficiaries. 
Nelson  V.  Galveston.  H.  &  S.  A.  R.  Co.  78  Tex.  621,11 
L.R.A.891. 

This  case  refuses  to  follow  the  case  of  Louisville 
&  N.  R.  Co.  v.  Sanders,  86  Ky.  259,  which  held  under 
a  similar  statute  that  an  action  for  damaffes  by  an 
infant  for  the  death  of  his  parent  was  barred  where 
there  was  a  personal  representative  who  could  have 
brougrht  suit  within  the  time  given  by  law,  and 
there  was  no  widow,  and  an  administrator  was  ap- 
pointed shortly  after  the  death  and  the  infant  did 
not  sue  until  more  than  five  years  after  the  death. 
The  statute  says  that  suit  shall  he  brought  within 
one  year  after  the  cause  of  action  accrues.  The 
court  held  that  if  there  was  one  person  in  ease  who 
could  sue  and  recover,  the  cause  of  action  had  ac- 
crued. **But  it  was  said  that  the  cause  of  action  has 
not  accrued  to  the  infant.  There  is  but  one  cause 
of  action.  There  can  be  but  one  recovery."  And 
the  court  said  that  if  the  administrator  had  sued 
and  recovered,  it  would  have  barred  an  action  by 
the  children,  and  when  the  administrator  qualified 
the  statute  then  begran  to  run,  not  only  against 
him,  but  against  the  cause  of  action,  and  the  statu- 
tory saving  in  t)ehalf  of  the  infant  only  applied 
where  there  was  no  one  who  could  sue. 

In  Kennedy  v.  Burrier,  36  Mo.  DS8,  it  was  held  that 
there  was  but  one  cause  of  action  and  that  accrued 
to  the  parents,  and  in  default  of  suit  by  them  it 
passed  to  the  children,  under  Ho.  Rev.  Code  1865, 
p.  648,  S2,  providing  for  an  action  for  damages 
from  death  to  be  brought  first  by  the  hust>and  or 
wife*  second,  on  failure  to  sue  within  six  months, 
then  by  the  children,  and  the  cause  of  action  shall 
be  brought  one  year  after  it  accrues.  The  failure 
of  the  parent  to  sue  within  one  year  barred  an  ac- 
tion by  the  child. 

But  in  Kellow  v.  Central  Iowa  R.  Co.  68  Iowa,  470, 
56  Am.  Rep.  858,  in  an  action  by  the  administrator 
for  the  k)eneflt  of  the  estate,  where  the  injured  party 
lived  a  few  moments,  it  was  claimed  that  at  com- 
mon law  the  action  could  not  be  maintained,  and 
that  there  was  no  statute  which  gave  a  remedy  for 
such  an  injury,  that  none  accrued,  and  that  the 
only  action  which  could  be  maintained  by  the  rep- 
resentative was  on  a  right  of  action  which  accrued 
before  death  and  which  survived,  under  Iowa  Code 
ft  2525,  providing  that  all  causes  of  action  shall  sur- 
vive notwithstanding  the  death  of  the  person  en- 
titled to  the  same.  The  court  said:  "We  do  not  find 
it  necessary  to  determine  whether  this  position  that 
the  statutes  of  this  state  give  no  remedy  for  the 
death  of  a  human  being  is  sound  or  not.**  It  was 
conceded  that  if  one  accrued  to  him  it  survived,  and 
as  he  lived  a  few  moments  it  was  held  that  the  cause 
of  action  accrued  to  him  and  the  action  could  be 
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maintained.  On  petition  for  rehearing  the  court 
adopted  the  minority  opinion  in  the  case  of  Sher- 
man V.  Western  Stage  Co.  24  Iowa,  516,  and  there- 
fore that  case  is  overruled  in  so  far  as  it  conflicts 
with  this  opinion. 

And  the  cause  of  action  for  the  injury  was  barred 
where  an  action  for  damages  for  the  death  was 
barred.  Only  one  right  of  action  was  given  under 
Iowa  Code,  SS528,  which  provided  that  the  civil 
remedy  was  not  merged  in  a  public  offense,  and 
when  a  wrongful  act  produced  death  the  damages 
should  be  disposed  of  as  personal  property,  and 
S  2527,  which  provided  that  a  right  of  action  for  a 
wrongful  injury  causing  death  should  be  deemed  a 
continuing  one  and  to  have  accrued  to  such  repre- 
sentative or  successor  at  the  same  time  as  it  did  to 
the  deceased  if  he  had  survived.  It  was  held  that 
the  statute  of  limitation  began  to  run  as  though  the 
deceased  had  survived.  The  statute  was  changed 
since  Sherman  v.  Western  Stage  Co.  Eweli  v.  Chi- 
cago ft  N.  W.  R.  Co.  29  Fed.  Rep.  57. 

A  Judgment  for  the  widow  in  an  action  by  her  for 
the  death  of  her  husl>and  was  reversed  where  the 
petition  disclosed  that  the  deceased  left  neither 
children  nor  father  but  a  mother  living,  and  it  was 
not  sufBcient  to  assert  that  her  claim,  if  any,  was 
barred  by  limitation.  Dallas  &  W.  R.  Co.  v.  Spiker, 
59  Tex.  487. 

f.  For  deaUi  of  infants. 

Some  cases  hold  that  only  one  action  can  be 
brought  for  the  death  of  an  Infant,  and  that  tb» 
primary  right  of  action  is  in  the  parent,  as  in  In- 
diana and  Oregon.  Some  cases  hold  that  only  one 
action  can  be  maintained,  and  that  the  personal 
representative  has  the  primary  right  of  action,  as 
in  Minnesota,  South  Carolina,  Nebraska,  and  Kan- 
sas. In  Iowa  and  Washington  it  seems  t^at  two 
actions  may  be  maintained,  one  by  the  parent  for 
loss  of  services,  and  one  by  the  administrator  based 
on  the  expectancy.  In  Michigan  it  is  intimated 
that  an  action  may  be  brought  by  the  representa- 
tive for  the  next  of  kin,  and  one  by  him  for  the 
injuries  to  the  deceased.  In  Vermont  an  action 
may  be  maintained  for  loss  of  services,  and  also 
damages  in  an  action  by  the  representative.  In 
Illinois  an  action  may  be  maintained  for  loss  of 
services  up  to  the  time  of  his  death,  and  by  the  ad- 
ministrator for  the  death.  In  Arkansas  three  ao- 
tions  are  allowed,  one  for  the  personal  injury,  one 
for  the  benefit  of  the  widow  and  next  of  kin,  and 
one  by  the  father  for  loss  of  services  from  the  time 
of  injury  to  the  time  of  death.  In  Pennsylvania 
an  action  for  the  tjenefit  of  the  family  cannot  he 
split. 

The  following  cases  bold  that  only  one  action  can 
be  brought  for  damages  arising  from  the  death  of  a 
minor:  Ohio  &  M.  R.  Co.  v.Tlndall,  13  Ind.  8i6, 74  Am. 
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yolved  in  this  action,  which  is  for  the  benefit 
of  the  estate.  To  this  replication  the  defend- 
ant demurs.  The  question  therefore  is  whether, 
under  our  statutes,  an  administrator  has  the 
right  to  maintain  two  actions  for  negligence  re- 
sulting in  death,— one  for  the  benefit  of  the 
widow  and  next  of  kin,  according  to  our  form 
of  Lord  Campbell's  act,  and  another  for  the 
damage  to  the  person,  under  our  statute  for 
the  survival  of  actions. 

Upon  this  question  two  theories  have  been 
advanced.  One  is  that  the  action  for  personal 
injury  upon  which  the  deceased  could  have 
sued  at  common  law,  if  death  had  not  ensued, 
is  given,  by  a  statute  for  survival,  for  the  ben- 
efit of  his  estate,  and  that  a  new  and  independ- 
ent remedy  is  given  bj^  Lord  Campbell's  act  for 
the  loss  sustained  by  the  widow  and  children 
on  account  of  the  death.    The  other  theory  is 


that  there  is  but  one  cause  of  action,  and  one- 
remedy,  which  is  given,  by  grace,  to  the  fam- 
ily of  the  deceased,  in  lieu  of  the  aid  which 
they  might  have  expected  from  him.  instead 
of  a  recovery  for  the  benefit  of  his  estate;  and 
that  this  remedy  is  exclusive.  It  is  to  be  borne 
in  mind  that  prior  to  1846  no  recovery  at  all 
could  be  had  for  an  injury  resulting  in  death. 
The  action  died  with  the  person.  Neither 
creditors  nor  kin  had  any  enforceable  rights, 
however  ^eat  might  have  been  the  loss  w^ich 
the  death  had  brought  upon  them.  Theu  came 
Lord  Campbell's  act,  entited,  "An  Act  for 
Compensating  the  Families  of  Persons  Killed 
by  Accidents."  It  was  not  an  act  for  the  ben- 
en  t  of  an  estate,  but  for  the  family.  It  took 
no  right  from  the  estate,  for  it  had  none.  It 
transferred  no  right  to  the  family,  for  none^ 
then  existed.     It  gave  a  new  remedy  to  the 


Dec.  26©;  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Vinlnjr, 
27  Ind.  518,  »2  Am.  Dec.  2ft9;  Mayhnw  v.  Burns,  108 
Ind.  828;  Berry  v.  Louisville,  B.  &  St.  L.  R.  Co.  128 
iDd.  484;  LoulBville,  N.  A.  &  C.  R.  Co.  v.  Goody- 
koontz,  119  lod.  Ill;  Sctaeffler  v.  Minneapolis  &  St. 
L.  R.  Co.  82  Mhin.  518;  Bdfrar  v.  Castello,  14  S.  C.  20. 
37  Am.  Rep.  714:  Wilson  v.  Bumstead«  12  Neb.  1; 
Eureka  v.  Merrifleld,  68  Kan.  794;  Putman  v.  South- 
em  Pac.  Co.  21  Or.  230. 

Other  cases  allow  two  actions,  one  by  parent  and 
one  by  administrator.  Walters  v.  Chicago,  R.  I.  & 
P.  R.  Co.  86  Iowa.  468;  Hedriok  v.  Ilwaco  K.  &  Nav. 
Co.  4  Wash.  400;  Bradley  v.  Andrews,  61  Vt.  625; 
Barley  v.  Chicago  &  A.  R.  Co.  4  Biss.  430;  Davis  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  68  Ark.  117, 7  L.  R.  A.  288. 

Some  allow  two  actions  by  the  representative. 
Hurst  V.  Detroit  City  R.  Co.  84  Mich.  689. 

The  action  for  the  benefit  of  the  family  cannot 
be  split.    Lehigh  Iron  Co.  v.  Rupp,  100  Pa.  98. 

So,  an  action  could  be  maintained  by  a  widow 
for  damages  for  killing  her  infant  son,  under  2  Ind. 
(Gavin  &  H.)  Stat.  p.  83,  S  27,  providing  that  the 
father,  or  in  case  of  death,  imprisonment,  or  deser- 
tion the  mother,  may  maintain  an  action  for  the 
injury  or  death  of  her  child.  This  was  held  not  re- 
pugnant to  9  784.  providing  that  when  the  death  of 
one  is  caused  by  the  wrongful  act  or  omission  of 
another  the  personal  representative  of  the  former 
may  sue  in  a  case  where  such  person  might  have 
sued  for  the  wrongful  act  had  it  not  caused  death. 
The  statutes  were  reconciled  by  holding  the  latter 
applicable  to  adults  and  the  former  to  infants.  Ohio 
A  M.  R.  Co.  V.  Tlndall,  18  Ind.  866,  74  Am.  Dec.  259. 

And  under  the  statute  it  was  held  that  two  rights 
of  action  for  the  death  of  an  infant  did  not  exist. 
Where  the  injury  occurred  to  a  minor  the  right  of 
action  was  in  the  parent,  and  where  an  adult  was 
injured  the  action  was  *^o  be  by  the  administrator. 
Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v. Vlnlng,  27  Ind.  518, 
92  Am.  Dec.  209;  Mayhew  v.  Burns,  106  Ind.  828. 

In  Mayhew  v.  Bums.  Fupr(i,  the  case  of  Gann  v. 
Worman,  69  Ind.  458,  to  the  effect  that  there  was 
no  statute  giving  the  father  the  right  of  action  for 
the  loss  of  services  of  the  child  after  the  child's 
death,  and  that  under  U  27  and  784,  mpra^  the  only 
action  which  could  be  maintained  by  a  father  was  as 
representative  of  the  injured  child's  personal  right 
of  action,  was  modified. 

And  the  administrator  could  not  sue  for  the 
death  of  his  minor  child  unless  ho  alleged  that  the 
minor  was  emancipated,  although  he  alleged  that 
the  deceased  was  eighteen  years  of  age  and  left 
surviving  him  both  father  and  mother,  but  that  for 
two  months  before  and  at  the  time  of  his  death  he 
was  not  in  the  services  of  his  parents.  The  petition 
did  not  show  that  the  child  was  emancipated. 
Berry  v.  Louisville.  E.  &  St.  L.  R.  Co.  128  Ind.  484 
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In  Berry  v.  Louisville  B.  &  St.  L.  R.  Co.  supra,  it 
was  said  that  the  construction  of  the  Indiana  stat- 
ute in  Mayhew  v.  Burns,  supra,  and  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Goodykoontz,  infra^  was  not  alto- 
gether satisfactory,  but  the  court  said:  "We  cannot 
feel  that  we  would  be  Justified  in  overruling  them.'" 

Where  death  was  instantaneous,  and  it  did  not 
appear  that  the  guardian  paid  anything  out  of  the 
ward's  personal  estate  for  funeral  expenses,  he  had 
no  right  of  action,  the  mother  being  alive  at  the 
time  the  suit  was  commenced.  It  was  said  that  the 
mother  might  recover  for  loss  of  services.  Louis- 
vlDe.  N.  A.  A  C.  R.  Co.  v.  Goodykoontz.  119  Ind. 
111. 

So,  a  release  by  a  father,  who  is  sole  beneficiary, 
for  damages  causing  the  death  of  his  child,  is  a  bar 
to  any  further  action.  Stuebing  v.  Marshall,  10 
Daly,  406. 

Where  a  father  brought  an  action  for  damages 
for  services  on  account  of  the  negligent  killing  of 
his  infant  child,  under  Minn.  Gen.  Stat.  1878,  cbap. 
77,  %  2,  creating  a  cause  of  action  where  the  death 
was  caused  by  the  wrongful  act  or  omission  of  any 
party  investing  it  in  the  personal  representative, 
it  was  held  that  no  one  but  the  personal  represen- 
tative could  maintain  such  -a  suit.  Scheffler  v. 
Minneapolis  &  St.  L.  R.  Co.  32  Minn.  12.5.  While  this 
action  was  pending  the  father  as  adminisVator 
brought  an  action  under  the  same  section  to  re- 
cover damages  sustained  by  the  next  of  kin,  and 
only  such  damages  were  claimed  as  would  accrue 
to  the  plaintiff  as  next  of  kin  after  the  arrival  at 
the  age  of  twenty-one  years  if  his  son  bad  lived. 
An  estimate  of  damages  made  in  this  case  upon  the 
basis  that  the  child  will  turn  over  to  his  next  of 
kin  all  his  accumulations  over  expenses  was  held 
to  be  erroneous.    32  Minn.  618. 

In  Edgar  v.  Castello.  14  S.  C.  20, 87  Am.  Rep.  714, 
it  was  held  that  an  action  by  a  father  to  recover 
damages  for  the  negligent  killing  of  bis  child  three 
years  of  age,  where  death  was  instantaneous,  there 
being  no  allegation  of  loss  of  service,  would  not  He 
under  S.  C.  Gen.  Stat.  chap.  109,  p.  507,  providing 
for  an  action  whenever  death  shall  be  caused  by 
wrongful  act  of  another  who  would  have  been  lia- 
ble if  death  had  not  ensued,  and  that  such  action 
shall  be  brought  by  the  personal  representative  for 
the  benefit  of  wife,  husband,  parent,  aiid  children 
as  such  statute  excluded  the  idea  that  the  party 
causing  the  injury  resulting  in  death  was  to  be  sub- 
jected to  two  actions  for  such  injury. 

A  father  cannot  maintain  an  action  for  the  death 
of  his  children  independent  of  Nebraska  Comp. 
Stat.  chap.  21,  f  1,  providing  that  the  party  causing 
the  injury  shall  be  liable  for  damages  notwithstand- 
ing the  death  of  the  injured  party,  and  8  2,  provid- 
ing that  such  action  shall  be  brought  in  the  names- 
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family  for  the  death,  and  for  that  only.  From 
that  time  to  this  the  damages  to  be  recovered 
by  them  have  been  only  those  resulting  from 
the  death.  The  states  of  this  country  quickly 
adopted  the  general  features  of  this  act,  be- 
ginning with  iTew  York,  in  1847.  With  char- 
acteristic conservatism  the  act  was  not  adopted 
in  this  state  until  October,  185S.    In  §  1  it 

gave  the  remedy  to  an  administrator,  for  the 
enefit  of  the  widow  and  heirs,  for  the  loss  of 
.life  of  a  passenger  or  person  in  care  of  a  com- 
mon carrier;  but  in  §  6,  for  general  cases  of 
death  by  wrongful  act,  it  was  provided  that 
the  action  could  be  sustained  *'by  the  person 
-who  would  otherwise  have  been  entitled 
thereto;"  for  example,  parents  and  masters, 
-for  loss  of  service.  In  January,  1855,  railroad 
•companies  were  made  liable  for  the  loss  of  life, 


by  their  negligence,  of  persons  crossing  a  high- 
way, and  the  same  remedy  for  the  benefit  of 
the  family  was  provided,  except  that  in  this 
act  husbands  were  put  among  the  beneficiaries. 
Up  to  this,  point,  it  is  clear  that  no  remedy  was 
provided  for  the  personal  injury  of  the  de- 
ceased, or  for  the  benefit  of  his  estate.  In  the 
Revised  Sututes  of  1857,  chap.  17G,  &§  16-21. 
the  laws  relating  to  passengers  and  persoDs 
crossing  a  highway  were  consolidated,  and 
that  relating  to  general  cases  of  death  by 
wrongful  act  was  expanded  to  cover  all  cases 
in  which  an  action  for  damages  might  have 
been  maintained  at  the  common  law  had  death 
not  ensued;  with  the  remedy,  however,  for  the 
benefit  of  the  family.  But' in  the  same  chap- 
ter (§  10)  there  was  added  to  the  causes  of  ac- 
tion, and  actions  which  survive,  that  of  "tres- 


of  the  personal  representativeB,  and  shall  be  for 
the  exclusive  benefit  of  the  next  of  kin.  The  plain- 
tiir  in  this  case  miffht  have  recovered  his  reasonable 
>coet8  and  expenses  in  a  proper  case.  Wilson  v. 
Bumstead,  12  Neb.  1. 

In  this  case  it  was  said:  "There  are  a  few  oases  de- 
-cided  in  this  country,  notably  that  of  Sullivan  v. 
Union  P,  R.  Co.  8  Bill.  385,  where  it  is  held  that 
such  an  action  can  be  maintained.  But  It  is  evi- 
dent from  an  examination  of  tbe  cases  that  such 
-  decisions  are  not  derived  from  the  common  law." 

In  an  action  by  a  father  and  mother  for  damages 
for  the  death  of  their  children  it  was  held  that  only 
•one  action  could  be  brought,  and  that  must  be  by 
the  personal  representative  under  Kan.  Civ.  Code, 
fi  428,  providing  for  actions  by  the  personal  repre- 
sentative for  the  family.  It  was  held  that  fi  420, 
providing  for  survival  of  action  for  injuries  means 
when  the  injuries  do  not  result  in  death,  fi  422  a, 
providiDff  for  action  by  the  widow  or  next  of  kin 
-only  applied  where  tbe  injured  partt  died  out  of 
the  state  or  bad  no  resident  personal  representa- 
^tive.    Eureka  v.  Merrlfleld,  K<  Kan.  794. 

In  Bureka  v.  Merrifleld,  9upra,  the  construction 
.placed  upon  these  sections  of  the  Code  by  the  case 
of  McCarthy  v.  Chicago,  R.  I.  &  P.  R.  Co.  infra,  was 
followed.  This  is  not  the  same  as  that  in  Missouri 
P.  R.  Co.  V.  Bennett,  infra,  but  that  decision  was 
not  referred  to  in  this  opinion. 

Where  the  relation  of  parent  and  child  continued 
after  majority,  the  parent  recelvinfr  support  of 
^service  could  maintain  his  action  under  Hill's  Or. 
Code,  8  84,  providing  that  the  parent  may  maintain 
an  action  for  the  injury  or  death  of  a  child.  This 
was  held  notwithstandinar  the  administrator  could 
maintain  his  action  under  fi  871,  providing  that 
when  the  death  of  a  person  is  caused  by  the  wron^r- 
ful  act  or  omission  of  another  the  personal  repre- 
sentative may  maintain  an  action  for  the  injury  If 
tbe  injured  party  could  had  he  lived,  and  the 
amount  recovered  is  to  be  administered  as  other 
personal  property.  It  was  said  that  if  the  child 
was  under  SLge  and  in  the  service  of  the  parent 
there  would  be  no  rigrht  of  action  under  |  871- 
Putman  v.  Southern  Pac.  Co.  21  Or.  230. 

The  administrator  was  not  entitled  to  recover 
for  damages  accruing  prior  to  the  time  at 
'which  the  child  would  have  attained  his  ma- 
jority, under  Iowa  Rev.  I  4111,  providing  that 
when  a  wrongful  act  produces  death,  the  perpe- 
trator is  civilly  liable  for  the  injury:  the  parties  to 
the  action  shall  be  the  same  as  though  brought  for 
a  claim  founded  on  contract  against  the  wrongdoer 
and  in  favor  of  the  estate  of  the  deceased.  But  it 
was  said  that  the  father  or  mother  would  be  the 
proper  party  to  an  action  to  recover  such  damages 
under  Iowa  Rev.  1 2792,  providing  that  the  father, 
or  in  case  of  death,  imprisonment,  or  desertion,  the 
mother  may  prosecute,  as  plaintiff,  an  action  for  I 
84  L.  R.  A. 


the  expenses  and  actual  loss  of  services  resulting 
from  the  injury  or  death  of  a  minor  child.  The  ad- 
ministrator may  recover  damages  to  the  estate  which 
might  have  accrued  after  the  child  reached  majori- 
ty. Walters  v.  Chicago,  R.  I.  &  P.  R.  Co.  86  Iowa,  458. 

A  judgment  in  favor  of  an  administrator  for  kill- 
ing a  child,  under  Wash.  Code  1881,  fi  8,  providing 
that  when  the  death  of  a  person  is  caused  by  the 
wrongful  actor  neglect  of  another,  his  heirs  or  rep- 
resentative may  recover  such  damages,  pecuniary 
or  exemplary,  as  may  be  just,  was  hold  not  a  bar  to 
an  action  by  the  father  for  loss  of  services  of  the 
child  aged  five  years  and  seven  months,  under  1 9, 
providing  that  a  father,  or  in  case  of  death  or  de- 
sertion the  mother,  may  maintain  an  action  as 
plaintiff  for  the  injury  or  death  of  a  child.  The 
damages  to  the  parents  was  the  value  of  the  child's 
life  until  he  would  have  reached  the  age  of  ma- 
jority less  support  and  maintenance,  and  adding 
expense  of  nursing  and  medicine.  It  was  said  that 
the  administrator  was  only  entitled  to  recover  for 
injury  accruing  to  the  estate  after  the  child  would 
have  reached  majority.  Hedriok  v.  Ilwaoo  R.  & 
Nav.  Co.  4  Wash.  400. 

A  recovery  by  a  father  for  loss  of  services  of  his 
minor  son  and  expense  of  nursing  was  not  a  bar  to 
a  recovery  by  the  father  as  administrator  of  tbe 
son  of  such  damages  as  the  son  might  have  recov. 
ered  In  an  action  which  was  brought  by  the  son  be- 
fore he  died,  and  exemplary  damages  might  alao  be 
recovered  under  Vt,  Gen.  Stat.  chap.  52,  (  II,  pro- 
viding that  if  a  party  to  an  action  for  personal  in- 
juries shall  decease  during  the  pendency  of  tbe 
action,  it  may  be  prosecuted  to  final  judgment  by 
the  personal  representative.  Bradley  v.  Andrews, 
61  Vt.  525. 

A  recovery  for  loss  of  services  of  a  minor  child 
from  the  time  of  the  Injury  until  he  died,  for  medi- 
cal attendance;  funeral  expenses,  and  the  loss  of 
time  by  father  and  mother,  did  not  bar  an  action 
by  the  administrator  for  the  death  of  tbe  minor, 
under  111.  Rev.  Stat.  1874,  p.  682.  fi  1,  providing  that 
whenever  death  is  caused  by  wrongful  act,  nefrlect, 
or  default,  which  would  have  entitled  the  injured 
party  to  maintain  an  action,  such  damages  may  be 
recovered  by  the  personal  representative,  for  the 
benefit  of  the  widow  and  next  of  kin,  aa  the  Jury 
shall  deem  a  fair  and  Just  compensation  with  ref- 
erence to  the  pecuniary  injuries  resulting  from 
such  death  to  the  wife  and  next  of  kin.  Barley  v. 
Chicago  &  A.  R.  Co.  4  Biss.  430. 

In  Davis  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  53  Ark.  117, 
7  L.  R.  A.  288,  it  was  held  that  three  different  suits 
could  be  maintained  in  Arkansas  for  Injury  caus- 
ing death  of  a  minor,  one  by  the  personal  represen- 
tative for  personal  injury  of  the  deceased  oocurring 
in  his  lifetime,  under  Ark.  (Mansf.)  Dig.  §5223,  pro- 
viding for  an  action  for  wrongs  done  to  another,  to 
be  brought  after  his  death  by  his  personal  represen- 
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pass  on  the  case  for  damages  to  the  person." 
It  is  under  this  section  that  the  plaintiff  claims. 
In  support  of  his  claim  he  relies  on  Bradshaw 
V.  Lancasfiire  dt  F.  R.  Co.  L.  R.  10  C.  P.  189; 
Leggott  v.  Great  Ntn^hern  R.  Co.  L.  R.  1  Q.  B. 
Div.  599;  Barnetty.  Lucas,  6  Ir.  C.  L.Rep.  247; 
Bowes  V.  Boston,  155  Mass.  844,  15  L.  R.  A. 
865;  and  Needham  v.  Grand  Trunk  R.  Co.  88 
Yt.  800.  The  opinion  in  Bowes  ▼.  Boston  is 
based  upon  the  statutes  of  Massachusetts,  and 
holds  that  two  actions,  one  for  the  benefit  of 
the  family  and  one  for  the  benefit  of  the  estate, 
may  proceed  at  the  same  time,  on  independent 
grounds,  and  for  different  purposes.  It  cites 
no  authority.  In  Needfiam  v.  Grand  Trunk  R, 
Co.  the  pomt  decided  was  that  the  injury  to 
the  deceased  having  occurred  in  New  Hamp- 
shire, where  no  right  of  action  in  either  form 


survived,  the  plaintiff  could  not  maintain  ac- 
tion therefor  in  Vermont.  The  dictum  relating 
to  two  causes  of  action  has  recently  been  over- 
ruled in  Legg  v.  Britton.  64  Vt.  662.  Barnett 
V.  Luc(u  was  an  action  for  injury  to  personal 
estate,  and  is  therefore  not  in  point.  Brad^w 
V.  Lancashire  it  F.  R.  Co,  was  on  demurrer  to 
the  declaration,  which  alleged  a  breach  of  con- 
tract to  carry  a  passenger  safely,  and  it  was 
held  that  the  action  could  be  maintained,  not- 
withstanding the  fact  that  provision  for  com- 
pensation for  the  death  was  made  by  Lord 
Campbell's  act.  The  case  was  decided  in  1875; 
and  Leggott  v.  Great  Norikem  R.  Co.,  decided  in 
1876,  was  a  case  upon  a  similar  contract,  to 
which  the  defendant  pleaded  a  denial  of  the 
averments  of  fact,  and  a  recovery  by  the  plain- 
tiff under  Lord  Campbell's  act.    The  plaintiff 


tatlves  for  the  benefit  of  the  estate,  and  one  by  the 
personal  representatiye  under  M  5225,  6226,  provid- 
■lu(r  for  an  action  by  him  for  the  benefit  of  the 
'Widow  and  next  of  kin,  and  one  by  the  father  for 
iloM  of  services  between  the  time  of  the  injury  and 
the  time  of  bis  death  under  the  common  law.  The 
•damasres  to  the  father  after  death  are  to  be  recov- 
ered by  the  administrator  for  the  benefit  of  the 
father  as  next  of  kin. 

And  in  an  action  by  the  personal  representative 
of  an  infant  for  the  benefit  of  the  next  of  kin,  un- 
der Mich.  (How.)  Stat.  1 8314,  providing  for  an  action 
by  the  personal  representative  and  damafires  with 
reference  to  the  pecuniary  Injury,  an  amendment 
was  refused  setting  out  an  additional  cause  of  ac- 
-tion  to  the  administrator  for  injuries  to  the  de- 
ceased, under  §7397,  providing  that  actions  for  ner- 
liflrent  Injuries  to  the  person  shall  survive.  It  was 
-said  that  they  were  two  separate  and  distinct  causes 
of  action  and  satisfaction  of  one  would  not  bar  the 
other.    Hurst  v.  Detroit  City  R.  Co.  84  Mich.  539, 

In  an  action  by  a  father  to  recover  for  the  neirli- 
.gent  killing  of  his  married  minor  son,  it  was  held 
that  independent  actions  to  the  father  and  to  the 
widow  of  a  minor  killed  by  wrongful  act  or  negli- 
gence are  not  given  by  Pa.  act  1858  (riving  a  right 
of  action  first  to  the  hustmnd  or  widow,  second  to 
the  children,  and  last  to  the  parents.  It  was  said 
that  this  statute  limiting  the  right  in  all  cases  to 
■the  family  had  never  been  construed  to  give  the 
hust)and  and  parents  joint  or  separate  actions  for 
"the  loss  of  a  deceased  wife  and  daughter.  The 
widow^s  rights  in  this  case  are  the  same  as  though 
'the  son  was  of  age.    Lehigh  Iron  Co.  v.  Uupp,  100 

II.  ConcxirrenX.  (utions  for  death  and  injury. 

Some  decisions  hold  that  more  than  one  cause  of 
action  is  flriven  by  the  statutes,  one  for  the  injury 
or  expenses  and  one  for  the  death.  Leggott  v. 
Great  Northern  K.  Co.  L.  R.  1  Q.  B.  DIv.  599,  45  L.  J. 
Q.  B.  N.  8.  657,  35  L.  T.  N.  8.  834,  24  Week.  Rep.  784; 
Bradshaw  v.  Lancashire  &  Y.  R.  Co.  L.  R.  10  C.  P. 
189,  44  L.  J.  C.  P.  N.  S.  148,  81  L.  T.  N.  8.  847;  Hurst 
V.  Detroit  City  R.  Co.  84  Mich.  580;  Davis  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  53  Ark.  117.  7  L.  R.  A.  283;  Bowes  v. 
Boston,  155  Mass.  344,  15  L.  R.  A.  365;  Needham  v. 
Grand  Trunk  R.  Co.  38  Vt.  294;  Westoott  y.  Central 
Vermont  R.  Co.  ei  Vt  440;  Com.  v.  Metropolitan  R. 
Co.  107  Mass.  288;  Vicksburg  &  M.  R.  Co.  v.  Phillips, 
64  Miss.  698. 

The  contrary  was  held  in  Kansas  In  an  early  case, 
but  there  is  some  conflict  in  that  state.    See  infra. 

So,  an  action  by  an  administratrix  of  her  husband 
for  expenses  in  loas  of  business,  medical  attendance, 
and  nursing,  where  be  was  a  season*  ticket  holder, 
.and  died  from  Injuries  received  through  the  negll- 
.^renoe  of  the  railway  company,  was  held  not  barred 
"toy  an  action  brouirbt  by  cbe  administratrix  for  the  I 
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benefit  of  herself  as  wife  and  his  children  for  the 
injury  caused  to  them  by  his  death.  The  last  action 
was  under  4  Eklw.  III.,  chap.  7,  which  enabled  an 
executor  to  bring  an  action  for  damages  to  the  per- 
sonal estate,  and  the  first  action  was  under  Lord 
Campbell's  act,  and  the  administratrix  sued  in  dif- 
ferent rights.  The  court  held  that  the  cause  of  ac- 
tion was  sustained  by  Bradshaw  v.  Lancashire  &  Y. 
R.  Co.  L.  R.  10  C.  P.  188,  44  L.  J.  C.  P.  N.  S.  148,  31  L. 
T.  N.  8. 847,  infra:  but  that  case  was  questioned,  al- 
though followed.  Leggott  v.  Great  Northern  R. 
Co.  L.  R.  1  Q.  B.  Dlv.  699,  45  L.  J.  Q.  B.  N.  8.  557,  35 
L.  T.  N.  8.  334.  24  Week.  Rep.  784. 

And  a  recovery  was  allowed  in  two  actions,  one 
for  pain  and  suffering  of  the  deceased,  under  Mass. 
Pub.  Stat.  chap.  52,  fi  17,  providing  for  an  action  for 
damages  for  the  life  of  a  person  lost  by  a  defective 
highway,  by  the  personal  representative  for  the  use 
of  the  widow  and  children  or  of  next  of  kin,  and 
another  under  1 18,  providing  for  a  recovery  by  the 
person  who  was  injured  from  the  defective  high- 
way, which  survived  under  chap.  165, 1 1.  Bowes  v. 
Boston,  supra. 

In  Westcott  V.  Central  Vermont  R.  Co.  supra, 
where  the  declaration  showed  that  death  resulted 
from  the  tortious  act  of  the  defendant,  and  that 
the  deceased  left  a  widow  and  next  of  kin,  and  that 
plaintiff  was  his  representative,  it  was  held  that  this 
was  a  cause  of  action  under  Vt.  Rev.  Laws,  SS  2188, 
2189,  providing  for  the  recovery  of  damages  for  the 
benefit  of  the  widow  and  next  of  kin,  and  that  the 
declaration  should  show  that  they  were  living  at 
the  time  the  suit  was  brought.  It  was  further  said 
that  two  rights  of  action  might  arise  from  death 
caused  by  tort,  one  under  this  section  and  one  un- 
der Rev.  Laws,  M  2184. 3135,  which  authorized  a  re- 
covery for  damages  sustained  by  the  deceased.  See 
Legg  V.  Britton,  84  Vt.  652,  subd.  I.  c,  1,  supra. 

In  Needham  v.  Grand  Trunk  R.  Co.  88  Vt.  294,  it 
was  said  that  the  personal  representative  has  two 
causes  of  action,  one  In  favor  of  the  decedent  for 
his  injury  in  his  lifetime,  and  the  other  founded  on 
his  death  for  damages  to  widow  and  next  of  kin, 
under  Vt.  Gen.  Stat.  chap.  52,  %16^  providing  an 
action  for  death  if  the  injured  party  could  have 
maintained  an  action,  and  $16,  providing  that  the 
action  shall  be  for  the  benefit  of  the  widow  and 
next  of  kin,  and  chap.  52,  §  11,  providing  for  the  sur- 
vival of  an  action  for  personal  Injury.  But  see 
Legg  V.  Britton.  supra^  I.  c,  1. 

In  Com.  V.  Metropolitan  R.  Co.  107  Mass.  286, 
which  was  an  indictment  under  Mass.  Stat.  1860, 
chap.  229.  fi  87.  for  death  by  a  street-railway  com- 
pany, and  it  was  claimed  that  the  indictment  was 
l)ad  because  It  did  not  allege  that  death  was  imme- 
<liate,  the  fact  that  a  civil  action  for  damages  lies 
under  another  statute  does  not  justify  this  inter- 
pretation. It  was  said  that  the  common-law  action 
surviving  under  the  statute  to  the  administrator 
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replied  that  the  defendant  was  estopped  hv  the 
judgment  in  the  former  case  to  deny  the  facts, 
and  to  this  replication  the  defendant  de- 
murred. The  court  held  that  there  was  no 
estoppel,  because  the  plaintiff  sued  in  a 
different  right,  and,  in  so  deciding,  followed 
Bradshaw  v.  Laneaahire  <S:  T,  R,  Co.  but  not 
without  protestation.  Mellor,  J.,  said:  "With 
the  single  exception,  so  far  as  I  am  aware,  of 
the  case  in  the  common  pleas,  Bradshato  v. 
Lancashire  dk  Y.  R,  Co. ,  there  appears  to  be  no 
authority  that  an  action  will  lie  by  the  execu- 
tor in  respect  of  what  is  claimed  in  this  action. 


But  as  that  case  has  been  decided  on  the  very 
point,  I  entirely  yield  to  the  authority  of  the 
decision,  so  far  as  to  say  that  in  this  court  it 
cannot  be  questioned,  and  we  must  therefore 
abide  by  it."  In  Pulling  v.  Great  Eastern  R. 
Co.  L.  R.  9  Q.  B.  JAv,  110,  the  Bradthaw  Case 
was  further  commented  upon.  Denman,  J., 
said:  "None  of  the  authorities  ^o  so  far  as  to- 
say  that,  where  the  cause  of  action  is  in  sub- 
stance an  injury  to  the  person,  the  personal 
representative  can  maintain  an  action  merely 
because  the  person  so  injured  incurred  in  his 
lifetime  some  expenditure  of  money  in  con- 


and  an  indictment  under  the  statute  did  not  cover 
the  same  R-round.  In  the  former  damairee  for  the 
personal  injury  to  the  deceased  are  alone  recov- 
ered; in  the  latter  the  purpose  is  to  secure  to  the 
relatives  some  compensation  for  their  loss  as  well 
as  to  inflict  some  punishment.  In  one  case  dam- 
aires  are  recovered  by  the  le^al  representative, 
which  may  never  come  to  the  relatives,  in  the  other 
the  amount  of  the  fine  is  fixed  by  the  court  and 
paid  to  the  use  of  the  widow  and  children.  As  to 
what  effect,  if  any,  the  proof  of  a  judgment  in  a 
civil  action  before  a  settlement  with  the  party  in- 
jured or  his  representatives  would  have  upon  the 
prosecution  of  an  indictment  for  the  same  act,  was 
not  decided. 

In  Bradshaw  v.  lAncashireft  Y.  R.  Co.  L.  R.  10  C. 
P.  189, 44  L.  J.  C.  P.  N.  8. 148, 81  L.  T.  N.  8. 847,  a  re- 
covery was  allowed  an  executrix  in  an  action  for 
breach  of  contract  to  carry  a  passeoflrer  who  died  in 
consequence  of  an  injury  by  an  accident  on  the 
oars,  and  damages  were  allowed  to  his  personal  es- 
tate for  medical  service  and  loss  occasioned  by  in- 
ability to  attend  to  business.  It  was  claimed  that 
Lord  Campbell's  act  took  away  any  riffht  of  action 
that  the  executrix  would  have  had  but  for  that  act, 
and  provided  for  the  only  action  that  could  be 
broufrht,  but  it  was  held  that  the  intention  of  the 
act  was  to  give  the  personal  representative  a  right 
to  recover  compensation  as  trustee  for  children  or 
other  relatives,  and  not  to  affect  any  existing  right 
belonging  to  the  personal  estate  in  general,  and  did 
not  interfere  with  the  common-law  right  of  the 
executor. 

In  a  suit  by  the  administrator  to  recover  damages 
for  killing  the  intestate,  it  was  held  that  an  Inde. 
pendent  right  of  action  was  given  by  Miss.  Code 
1880, 9  2078,  providing  for  suit  by  a  personal  repre- 
sentative of  any  personal  action  whatever,  which 
the  deceased  might  have  commenced  and  prose- 
cuted, this  was  held  to  be  distinct  from  and  inde- 
pendent of  Code,  9  1510,  authorizing  a  suit  by  hus- 
band, wife,  or  child  to  recover  for  the  death  of  a 
person  caused  by  the  wrong  or  negligence  of  an- 
other, if  the  party  Injured  could  have  sued  had  he 
lived.  Vicksburg  &  M.  K.  Co.  v.  Phillips,  64  Miss. 
098. 

In  Illinois  C.  R.  Co.  v.  Crudup,  68  Miss.  291,  as  to 
whether  two  suits  might  be  brought,  one  by  the  ad- 
ministrator for  the  injury  to  the  deceased  and  an- 
other for  the  damages  suffered  by  the  next  of  kin 
by  his  death,  was  not  decided;  but  one  suit  for  both 
causes  may  be  brought  and  a  full  recovery  be  had 
in  an  action  by  the  father  as  administrator  of  his 
son,  killed  in  Tennessee.  Tenn.  Code,  §S  2281, 2292. 
provided  that  the  right  of  action  for  personal  in- 
juries caused  by  another  should  not  abate  by  his 
death,  but  passed  to  his  personal  representative  for 
the  benefit  of  the  widow  and  next  of  kin,  and  Tenn. 
laws  18^  provided  that  where  the  person's  death 
was  caused  by  the  wrongful  act  of  another,  the 
party  suing  under  Code,  IS  2291,  2292,  should  have 
the  right  to  recover  damages  for  mental  and  physi- 
cal sulTering,  loss  of  time  and  necessary  expenses 
resulting  to  the  deceased,  and  damages  resulting  to 
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the  party  for  whose  use  and  benefit  the  right  of  ac- 
tion survives.  It  was  held  that  whether  the  dam- 
ages given  to  the  next  of  kin  by  the  death  were 
distinct  or  not  from  the  right  to  recover  for  the  in- 
jury inflicted  on  the  deceased,  given  as  a  new  cause 
of  action,  l>oth  may  be  recovered  in  one  suit. 

In  Missouri  P.  R.  Co.  v.  Bennett  (Kan.  App.)  47 
Pac.  188,  which  was  an  action  to  revoke  the  appoint- 
ment of  an  executor  so  as  to  prevent  him  from 
prosecuting  a  suit  brought  by  the  injured  party,  it 
was  held  that  two  causes  of  action  are  given  by 
Kan.  Civ.  Code.  S  420,  providing  that  actions  for  In- 
jury to  the  person  shall  survive,  and  §  422,  providing 
that  the  personal  representative  may  recover  for 
the  death  if  the  injured  party  might  have  recovered 
if  he  had  lived,  and  the  damages  must  inure  to  the 
widow  and  children.  Under  the  first  section  the 
rigiit  of  action  survives  for  the  benefit  of  the  estate, 
and  under  the  second  a  new  right  of  action  it  cre> 
ated  for  the  sole  benefit  of  the  widow,  children,  or 
next  of  kin.  (Disapproving  McCarthy  v.  Chicago, 
R.  I .  &  P.  R.  Co.  18  Kan.  46, 26  Am.  Rep.  742.) 

Rut  in  McCarthy  v.  Chicago,  R.  I.  &  P.  R.  Co.  mi- 
pra^  where  the  person  was  injured  in  Missouri  and. 
died  in  Kansas,  and  his  administrator  appointed  in 
Kansas  brought  an  action  under  Kan.  Civ.  Code* 
1 422,;providing  for  an  action  by  the  personal  repre. 
sentative  for  the  benefit  of  the  next  of  kin  when 
death  results  from  wrongful  act,  it  was  held  that 
this  section  takes  away  the  right  of  the  adminis- 
trator to  sue  for  the  benefit  of  the  estate  generally 
where  death  resulted  from  the  injury,  and  the  ac- 
tion could  not  be  maintained  by  claiming  the  bene- 
fit of  9  420,  providing  that  an  action  for  injury  to 
the  person  shall  survive  notwithstanding  the  death. 
This  was  constcued  to  mean  when  death  resulted 
from  other  causes  than  the  injury,  and  when  death 
results  from  the  wrongful  act  S  422  applies.  An  ad- 
ministrator could  not  maintain  an  action  under 
99  420,  422,  for  the  same  Injury.  This  case  was  fol- 
lowed but  doubted  in  Hulbert  v.  Topeka,  infra,  and 
denied  in  Missouri  P.  R.  Co.  v.  Bennett,  supra. 

And  the  only  action  which  can  be  maintained  in 
Kansas  when  the  wrongful  act  of  the  defendant 
causes  the  death  of  the  intestate  Is  that  pro\ided 
for  by  Kan.  Comp.  Laws  1879,  9  422  providing  that 
when  death  is  caused  by  the  wrongful  act  of  an- 
other the  personal  representative  may  maintain  an 
action  for  the  injury  if  the  injured  party  might 
have  maintained  an  action  had  he  lived,  and 
the  damages  must  inure  to  the  exclusive  bene- 
fit of  the  widow  and  children,  9  4S0  prt>vid- 
ing  that  a  cause  of  action  for  the  personal  in- 
jury shall  survive  as  construed  with  9  42S  only 
causes  an  action  to  survive  for  injuries  to  the 
person  when  the  death  occurs  from  other  causes. 
(Justice  Brewer  rendering  the  decislson  doubted 
this  construction  although  he  was  a  member  of  the 
Kansas  court  which  established  the  rule,  but  felt 
constrained  to  follow  the  state  decision  of  Mc- 
Carthy V.  Chicago,  R.  I.  &  P.  R.  Co.  supra:  Hulbert 
V.  Topeka,  84  Fed.  Rep.  610.)  See  Eureka  v.  Merri- 
field,  supra,  I.  f .  I.  T. 
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seqaeDce  of  the  personal  Injury. 

"     "  '  "      '  Y.It,  Co.  certainly 


The  case  of 
BfadshatD  v.  Lancashire  A 
does  not  go  to  that  length,  because  the  Judg- 
ments in  that  case  are  expressly  based  upon  the 
dislinction,  in  this  respect,  between  actions  of 
contract  and  actions  of  tort,  and  upon  the  fact 
that  in  that  case  the  action  was  an  action  of 
contract."  The  opinion  (Pollock,  B.,  concur- 
ri«g)  decided  that  the  plaintifif  could  not  sue 
for  damafices  to  the  intestate's  person.  In  view 
of  these  comments,  the  support  which  the 
Bradshaw  Case  gives  to  the  plaintiff  turns  out 
to  be  more  apparent  than  real.  Prior  to  these 
cases,  that  of  Bead  v.  Oreat  Eastern  R  Co.  L. 
R  8  Q.  B.  555.  had  been  decided  in  1808,  hold- 
ing that  satisfaction  received  by  the  deceased, 
in  his  lifetime,  for  the  injury,  was  a  bar  to  a 
suit  for  the  death.  That  case  stated  the  prin- 
ciple upon  which  the  compensatory  act  is 
founded.  It  creates  no  new  cause  of  action  by 
reason  of  the  death,  but  gives  a  new  right  of 
recovery  in  substitution  for  the  right  of  action 
which  the  deceased  would  have  had  if  he  had 
survived.  Upon  this  principle  the  new  rem- 
edy must  be  exclusive,  since  otherwise  there 
would  be  two  recoveries  for  the  same  cause  of 
action,  namely,  the  negligence  of  the  defend- 
ant, which  is  the  cause  ci  action  on  which  the 
deceased  would  have  sued  at  common  law,  if 
he  had  survived.  Moreover,  the  recognized 
rules  of  construction  lead  to  the  conclusion  that 
the  remedy  for  the  death  is  exclusive.  While 
the  act  relates  to  a  remedy,  it  is,  nevertheless, 
in  derogation  of  the  common  law,  because  it 
gives  a  right  of  action  where  none  existed  at 
common  law,  and  so  it  should  be  strictly  con- 
strued. The  provisions  for  survival  of  actions 
for  damages  to  the  person  and  for  the  remedy 
for  the  death,  have  l)een  embodied  in  the  same 
statute  in  this  state  since  1857,  although  the 
latter  was  first  adopted.  The  general  provi- 
sion should  not  be  construed  to  modify  the 
special,  since  the  intention  to  modify  the 
former  statute  bv  giving  an  aditional  remedy 
is  not  plain,  ana  both  can  stand  together;  the 
act  for  survival  embracing  damages  to  the  per- 
son other  than  those  which  result  in  death. 
This  is  the  construction  which  was  given 
to  precisely  similar  provisions  in  Eolton  v. 
Daly,  106  111.  181,  where  it  was  held  that  the 
only  cause  of  action  was  the  wrong  done,  ir- 
respective of  consequences,  and  that  a  statute 
of  survival,  subsequently  passed,  did  not  give 
a  remedy  additional  to  that  of  the  prior  act 
relating  to  the  death.  That  case  had  been 
commenced  by  the  deceased  in  his  lifetime,  but 


the  court  held  that  it  could  not  proceed  with- 
out amendment  alleging  and  suing  for  the 
death.  So,  in  Chicago  db  E.  L  R,  Co.  ▼.  C  Con- 
nor, 119  111.  586.  it  was  held  that  where  the 
plaintiff,  pending  an  action  for  injuries,  dies 
from  some  other  cause  than  the  injury,  the 
action  survives,  and  ma^  be  prosecuted  by  his 
administrator.  In  McCarthy  v.  Chicago,  R.  I. 
dk  P.  R.  Co.  18  Kan.  46,  26  Am.  Rep.  742. 
where  both  provisions  for  an  action  for  death 
and  for  survival  of  an  action  for  injury  to  the 
person  had  been  embodied  in  a  revision,  as  in 
our  own  statutes,  it  was  held  that  they  must 
be  construed  in  pari  materia^  and  that  the  lat- 
ter provision  applied  only  to  cases  where  the 
death  did  not  result  from  the  injury.  This 
decision  was  followed  in  HtUberiv.  Topeka,  84 
Fed.  Rep.  510;  but  Mr.  Justice  Brewer,  al- 
though he  had  concurred  in  the  opinion,  as  a 
member  of  the  state  court,  and  felt  constrained 
to  follow  it,  expressed  a  doubt  of  its  correct- 
ness. See  also  Hurst  ▼.  Detroit  City  R.  Co.M 
Mich.  689;  Munro  v.  Pacific  Coast  Dredging  dk 
Reclamation  Co.  84  Cal.  515;  Hartigan  v. 
Southern  Pac.  Co.  86  Cal.  142;  Andrews  v. 
Hartford  db  N.  H  R.  Co.  84  Conn.  57;  Putman 
V.  SoutfurnPac.  Co.  21  Or.  280. 

A  further  consideration  in  favor  of  a  single 
action  is  the  confusion  of  damages  which 
would  result  from  the  maintenance  of  two 
actions.  Although  they  mij^ht  be  theoretically 
separate,  a  practical  separation  would  be  quite 
impossible.  The  measure  of  pain  and  suffer- 
ing, or  estimated  damage  to  one's  estate,  can- 
not be  so  definitely  marked  as  to  limit  liberal- 
ity of  a  sympathetic  jury. 

Ope  more  consideration  may  also  be  noted. 
While  a  court  may  not  be  justified  in  resting  a 
decision  upon  a  common  opinion  of  the  bar,  yet 
such  an  opinion,  held  and  acted  upon  for  a 
long  time,  furnishes  a  strong  presumption  that 
a  decision  in  accordance  therewith  is  correct. 
We  think  that  the  common  understanding  has 
been  that  two  actions  could  not  be  maintained. 
The  memory  of  the  members  of  this  division, 
covering  a  period  of  more  than  thirty  years  at 
the  bar  and  on  the  bench,  does  not  recall  an 
instance  where  two  suits  have  been  brought, 
and,  in  view  of  the  diligence  which  has  ^n 
shown  by  many  attorneys  in  cases  of  this  kind, 
it  is  hardly  conceivable  that  the  second  one 
would  have  been  omitted  if  it  had  been 
thought  that  it  could  be  maintained. 

Our  conclusion  is  that  the  defendants  de- 
murrers to  the  plaintiff  sreplicatio7h  must  be  sus- 
tained. 
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The  sale  of  landanmn  as  a  be^erag^  to 


a  married  woman*  knowing  that  it  is  de- 
stroyinsr  her  mind  and  body  and  causlngr  loss  to 
her  husband,  when  continued  after  his  repeated 
warnings  and  protest,  renders  the  seller  liable  to 
him  for  the  damages  which  be  sustains  on  ac- 
count of  the  loss  of  her  services. 
(November  84,  1896.) 


NoTX.— The  above  case,  like  the  recent  case  of 
Kujek  V.  Goldman  (X.  T.)  84  L.  R.  A.  156,  applies 
old  and  broad  principles  to  sustain  a  novel  cause 
of  action.  The  peculiar  element  of  difficulty  in 
the  present  case  is  that  of  the  wlf e^s  free  will.  To 
84  L.  R  A. 


avoid  the  maxim  Fo7en^i  non>I^  injuria  the  decision 
must  rest  upon  the  fact  that  she  bad  become  in- 
capable  of  rational  action  in  the  matter,  so  that 
the  injury  to  her  is  like  an  injury  to  property  or 
to  a  person  non  compos  mentis. 
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APPEAL  bjj  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Wake  County  in 
favor  of  defendants  in  an  action  brought  to  re- 
cover damages  for  injuries  sustained  by  plain- 
tiff by  reason  of  the  sale  of  laudanum  to  his 
wife.     Recersed. 

The  facts  are  stated  in  the  opinion. 

Mewrs,  Arg^o  &  Snow*  for  appellant: 

For  every  legal  right  there  is  a  correspond- 
ing legal  rem^y  for  the  deprivation  or  in- 
fringement of  that  right. 

8  Bl.  Com.  23;  1  Addison,  Torts,  72. 

Injuries  that  may  be  offered  to  a  person  con- 
sidered as  a  husband  are  principally  three: 
Abduction,  or  taking  away  a  man's  wife;  adul- 
tery, or  criminal  conversation  with  her;  and 
beating  or  otherwise  abusing  her. 

If  the  beating  or  other  maltreatment  be  very 
enormous,  so  that  thereby  the  husband  is  de- 
prived for  any  time  of  the  company  and  assist- 
ance of  his  wife,  the  law  then  gives  him  a 
separate  action  upon  the  case  for  this  ill-usage, 
per  quod  consortium  ammt,  in  which  he  shall 
recover  a  satisfaction  in  damages. 

8  Bl.  Com.  140. 

The  husband  has  the  right  to  sue  alone  for 
any  infringement  of  his  conjugal  rights  to  her 
services,  society,  affection,  and  fidelity;  hence 
arise  rights  of  action  against  one  who  injures 
his  wife. 

9  Am.  &  Eng.  Enc.  Law,  p.  829. 

For  an  injury  to  the  wife  either  intentionally 
or  negligently  caused,  which  deprives  her  of 
the  ability  to  perform  services  or  lessens  that 
ability,  the  husband  may  maintain  an  action 
for  the  loss  of  service,  and  also  any  incidental 
loss  or  damage,  such  as  moneys  expended  in 
care  and  medical  treatment  and  the  like. 

Cooley,  Torts,  2d  ed.  p.  226;  Barnes  v.  Mar- 
tin, 15  Wis.  240,  82  Am.  Bee.  670;  Movyry  v. 
Chanep,  43  Iowa,  609;  Berger  v.  Jacobs,  21 
Mich.  215;  BloomingUm  v.  Annett,  16  111.  App. 
199:  King  v.  T/iompson,  87  Pa.  865.  80  Am. 
Rep.  864;  Hyatt  v.  Adams,  16  Mich.  180; 
Stevenson  v.  Morris,  87  Ohio  St.  10;  Matteson 
V.  New  York  C.  B,  Co.  85  N.  Y.  487,  91  Am. 
Dec.  67;  Atlantic  d>  P.  R.  Go.  v.  Hopkins,  94 
U.  8.  11,  24  L.  ed.  48;  Kavanaugh  v.  JanesviUe, 
24  Wis.  618;  Smith  v.  St.  Joseph,  55  Mo.  456, 
17  Am.  Rep.  660;  Fuller  v.  Naugatuck  R.  Go. 
21  Conn.  557. 

He  who  assists  the  wife  in  the  violation  of 
her  duty  as  such  is  guilty  of  a  wrong,  for 
which  an  action  will  lie  by  the  husband,  where 
injury  is  thereby  inflicted  upon  him. 

Hoard  v.  Peek,  56  Barb.  202. 

The  consent  of  the  wife  to  the  performance 
of  the  act  or  acts  is  no  defense  and  does  not 
defeat  the  right  of  action. 

Ibid.;  Reeves.  Dom.  Rel.  189:  Barnes'y.  Al- 
len, 30  Barb.  668;  MeAulay  v.  Birkhead,  13 
Ired.  L.  28,  55  Am.  Dec.  427. 

Messrs.  Battle  &  Mordecai  and  H.  E. 
Norris  for  appellees. 

Montgomery*  J.  ,f delivered  the  opinion  of 
the  court: . 

This  action  was  brought  to  recover  of  the 
defendants  damages  for  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  in  consequence 
of  the  defendants  having  sold  laudanum  to 
his  wife,  the  defendants  bein^  druggists,  and 
knowing  that  the  plaintiff's  wife  was  using  the 
84  L.  R.  A. 


same  in  large  quantities,  and  as  a  beverage,  to 
the  injury  of  her  h^lth.  A  demurrer  ore  tenvs 
on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
was  sustained  by  his  honor.  The  defendants 
had  answered,  denying  all  the  material  allega- 
tions of  the  complaint,  but.  for  the  purposes 
of  this  action,  the  demurrer  having  been  en- 
tered and  sustained,  the  matters  alleged  in  t|ie 
complaint  are  to  be  taken  as  true.  The  com- 
plaint shows  that  the  plaintiff's  wife,  many 
years  before  this  action  was  brought,  while  suf- 
fering from  some  temporary  illness,  was  forced 
to  take  preparations  of  opmm  for  relief,  and 
from  this  was  formed  the  habit  of  taking  laud- 
anum. The  plaintiff,  as  soon  as  he  discovered 
the  habit,  set  to  work  to  cure  or  prevent  it, 
and  so  informed  the  defendants,  who  lived  in 
the  same  town  with  him,  and  forbade  them  to 
sell  to  his  wife  opium  in  any  form,  except 
upon  his  own  order,  the  defendants  then  and 
before  having  sold  her  the  laudanum  knowing 
that  she  was  addicted  to  the  use  of  it  as  a 
beverage.  It  is  further  alleged  in  the  com- 
plaint that,  notwithstanding  these  protests  and 
orders  to  the  contrary  of  the  plaintiff,  the 
defendants  have  almost  daily,  through  a 
series  of  years,  against  the  frequent  protest 
and  warning  of  the  plaintiff,  sold  to  the 
plaintiff's  wife  large  quantities  of  laudanum, 
which  thev  knew  she  was  using  as  a  beverage: 
that  the  defendants  knew  that  at  the  times 
when  they  were  selling  the  laudanum  to  the 
plaintiff's  wife  she  was  using  it  as  a  beverage; 
that  she  was  becoming,  and  bad  beoome,  what 
is  known  as  an  '*opium  eater;"  that  she  was, 
through  the  use  of  the  drug,  wrecking  her 
mind  and  body:  and  that  the  plaintiff  was  do- 
ing his  utmost  to  prevent  such  use,  and  to 
counteract  the  effects  of  the  ruinous  drug. 
The  plaintiff  alleges  in  his  complaint  "that  his 
wife,  by  reason  of  the  use  of  the  drug  as  a  bev- 
erage, had  become  a  mental  and  physical 
wreck,  and  almost  deprived  of  moral  sensibil- 
ity, unfitted  and  disqualified  to  attend  to  her 
household  duties,  or  to  the  care  and  nurture 
and  direction  of  her  children;  and  that  by  the 
means  aforesaid  so  furnished  by  the  defend- 
ants knowingly,  wilfully,  and  unlawfully,  the 
plaintiff  has  been  deprived  of  the  society  of 
his  wife,  of  her  services  in  her  home,  and  his 
children  have  suffered  from  neglect  and  want 
of  motherly  care;"  that  the  plaintiff's  family 
consists  of  his  wife  and  six  children,  some  of 
them  very  youn^,  and  all  under  age;  that  the 
plaintiff  himself  is  dependent  on  his  daily  toil 
for  a  living,  and  the  care  of  his  household 
and  children  is  dependent  upon  the  services  and 
attention  of  his  wife;  and  that  by  the  sale  and 
use  of  the  laudanum  she  has  become  physic- 
ally and  mentally  incapable  of  attending  to  her 
duties.  The  complaint  further  alleges  that, 
but  for  the  conduct  of  the  defendants  in  sell- 
ing and  furnishing  the  plaintiff's  wife  lauda- 
num, the  plaintiff  would  have  been  able  to 
have  counteracted  the  habit,  which  was  only 
forming  at  the  time  the  defendants  began  to 
furnish  her  with  the  said  deadly  drug;  and  hta 
said  wife  instead  of  being  a  burden  mm  men- 
tal and  physical  and  moral  imbecili^,  would 
have  been  a  comfort  and  a  helpmeet.  'The  ques- 
tion, then,  is,  Can  the  plaintiff,  upon  the  facts 
set  out  in  the  complaint,  maintain  an  action? 
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The  action  is  a  novel  one.  With  the  excep- 
tion of  the  case  of  Hoard  v.  Peck,  56  Barb. 
202,  which,  in  its  most  important  aspects,  re- 
sembles the  one  before  us,  we  have  been  able 
to  find  no  precedent  in  the  English  common - 
law  courts  or  in  the  courts  of  any  of  our  states. 
It  does  not  follow,  however,  that  because  the 
case  is  new  the  action  cannot  be  maintained. 
If  a  principle  upon  which  to  base  an  action 
exists,  it  can  be  no  good  objection  that  the  case 
is  a  new  one.  It  is  contended  for  the  de- 
fendants, though,  that  there  is  no  principle  of 
the  common  law  upon  which  this  action  can 
be  sustained,  and  that  our  own  statutory  law 
gives  no  such  remedy  as  the  plaintiff  seeks  in 
this  action  for  the  wrong  done  to  him  by  the 
defendants,  and  that  the  novelty  of  the  action, 
together  with  the  silence  of  the  elementary 
b(^ks  on  the  subject-matter  of  the  complaint, 
while  not  conclusive,  furnishes  strong  counte- 
nance to  their  contention.  It  is  claimed  for 
the  defendants  that  while,  in  the  abstract,  such 
facts  as  are  stated  in  the  complaint  would 
make  the  parties  charged  guilty  of  a  great 
moral  wrong,  there  would  tS  no  legal  liability 
incurred  therefor.  It  was  argued  for  the  de- 
fendants that  there  was  no  legal  obligation 
resting  upon  themselves  not  to  sell  the  drug, 
as  is  alleged,  to  the  plaintiff's  wife,  or  upon 
the  wife  not  to  use  it;  that  many  of  the  ancient 
restrictions  upon  the  rights  of  married  women 
had  been  repealed  bv  recent  legislation,  or 
modified  by  a  more  liberal  judicial  construc- 
tion; that  a  married  woman  was  ordinarily  free 
to  go  where  she  would,  and  that  the  husband 
could  not  arbitrarily  deprive  her  of  her  liberty, 
nor  use  violence  against  her  under  anv  circum- 
stances, except  in  self-defense,  and  that,  if  he 
could  not  restrain  her  locomotion  and  her  will, 
he  could  not  prevent  her  from  buying  the 
drug  and  using  it;  that  the  wife's  duty  to 
honor  and  obey  her  husband,  to  give  to  their 
children  motherly  care,  to  render  all  proper 
service  in  the  household,  and  to  give  him  her 
companionship  and  love,  was  a  moral  duty,  but 
that  they  could  not  be  enforced  by  an^  power 
of  the  law,  if  the  wife  refused  to  discharge 
them.  But,  notwithstanding  the  claim  of  the 
defendants,  we  think  this  action  rests  upon  a 
principle, — a  principle  not  new,  but  one  sound 
and  consistent.  The  principle  is  this:  '*Who- 
ever  does  an  Injury  to  another  is  liable  in  dam- 
ages to  the  extent  of  that  injury.  It  matters 
not.  whether  the  injury  is  to  the  property,  or 
the  person,  or  the  rights,  or  the  reputation,  of 
another."  Story,  J.,  in  Dexter  v.  Bpear,  4  Ma- 
son, 115.  And  also  in  the  third  book  of  Black- 
stone's  Commentaries  (chap.  8,  p.  123)  it  is 
written:  "Wherever  the  common  law  g^ves  a 
right,  or  prohibits  an  injury,  it  also  gives  a 
remedy,  by  action."  A  married  woman  still 
owes  to  her  husband,  notwithstanding  her 
greatly  hnproved  legal  status,  the  duty  of 
companionship,  and  of  rendering  all  such  ser- 
vices in  his  home  as  her  relations  of  wife  and 
mother  require  of  her.  The  husband,  as  a 
matter  of  law,  is  entitled  to  her  time,  her 
wages,  her  earnings,  and  the  product  of  her 
labor,  skill,  and  industry.  He  may  contract  to 
furnish  her  services  to  others,  and  may  sue  for 
them,  as  for  their  loss,  in  his  own  name.  And 
it  seems  to  be  a  most  reasonable  proposition  of 
law  that  whoever  wilfully  joins  with  a  mar- 
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Tied  woman  in  doing  an  act  which  deprives 
her  husband  of  her  services  and  of  her  compan- 
ionship is  liable  to  the  husband  in  damages  for 
his  conduct.  And  the  defendants  owed  the 
plaintiff  the  legal  duty  not  to  sell  to  his  wife 
opium  in  the  form  of  large  quantities  of  laud- 
anum as  a  beverage,  knowing  that  she  was,  by 
using  them,  destroying  her  mind  and  body, 
and  thereby  causing  loss  to  the  husband.  The 
defendants  and  the  wife  joined  in  doing  acts 
injurious  to  the  rights  of  the  husband.  From 
the  facts  stated  in  the  complaint,  the  defend- 
ants were  just  as  responsible  as  if  thev  had 
forced  her  to  take  the  drug,  for  they  had  their 
part  in  forming  the  habit  in  her,  and  contin- 
ued the  sale  of  it  to  her  after  she  had  no  power 
to  control  herself  and  resist  the  thirst;  and 
that,  too,  after  the  repeated  warnings  and  pro- 
tests of  the  husband.  There  is  no  difference 
between  the  principle  involved  in  this  action 
and  the  principle  upon  which  a  husband  can 
recover  from  a  third  person  damages  for  as- 
sault and  battery  upon  his  wife.  That  assaults 
and  batteries  are  made  criminal  offenses  makes 
no  difference,  the  foundation  of  the  husband's 
suit  being,  not  for  the  public  offense,  but  for 
damages, — compensation  for  the  injury  which 
he  has  sustained  on  account  of  the  loss  of  his 
wife's  services.  The  sale  of  the  laudanum  by  the 
defendants  to  the  plaintiff's  wife,  under  the  cir- 
cumstances set  out  in  the  complaint,  was  wil- 
ful and  unlawful,  and  the  husband's  iniury  is 
just  as  great  as  if  his  wife  had  been  disabled 
from  a  battery  committed  on  her.  although  the 
unlawful  act  is  not  indictable. 

The  defendant's  counsel  also  insisted  that 
the  selling  of  laudanum  is  a  lawful  business, 
that  it  is  on  the  same  footing  as  the  sale  of 
spirituous  liquors  unrestrained  by  the  statute. 
It  is  true  that  there  is  no  statutory  provision  in 
North  Carolina  prohibiting  the  sale  of  lauda- 
num as  a  beverage  or  as  a  medicine,  but  it  does 
not  therefore  follow  that  a  sale  of  it  under  all 
circumstances  is  lawful.  As  la  well  said  in 
Hoard  v.  Peek,  supra,  "Its  lawfulness  or  un- 
lawfulness depends  upon  the  circumstances  of 
the  sale,  and  the  uses  and  purposes  to  which  it 
is  to  be  applied."  It  is  lawful  to  sell  lauda- 
num as  a  medicine.  It  is  also  lawful  to  sell 
spirituous  liquors  as  a  beverage  upon  the  deal- 
er's complying  with  the  license  laws,  except  in 
the  cases  prohibited  by  statute.  Certainlv  no 
fair  inference  can  be  drawn  from  this  that  dam- 
ages may  not  be  recovered  from  one  who  know- 
ingly and  wilfully  sells  or  gives  laudanum  or 
intoxicating  liquors  to  a  wife,  in  such  quanti- 
ties as  to  be  attended  by  such  consequences  to 
the  wife  as  are  set  out  in  the  complaint  in  this 
action.  We  have  in  our  state  (Code,  §  1077)  a 
statute  which  makes  it  unlawful  to  sell  liquor 
in  any  quantitv  to  a  minor  (except  he  is  a  mar- 
ried man),  ana  §  1078,  gives  to  the  person  in- 
jured damages  therefor.  But  suppose  we  had 
no  statute  on  the  subject  of  liquor  selling  to 
minors,  would  the  law  permit  with  impunity  a 
dealer  or  other  person  to  sell  liquor  to  a  man's 
child,  without  his  knowledge  or  consent,  in 
such  quantities  as  to  produce  habitual  intoxi- 
cation, or  to  render  him  unfit  for  emplovment? 
But  laudanum  is  well  known  to  be  a  poisonous 
drug.  As  a  beverage,  it  cannot  be  drunk  with- 
out injury  to  the  body,  affecting  the  health  of 
the  physical  and  moral  powers,  and  this  is 
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knowD  10  most  persons  of  ordinary  intelligence 
and  to  all  druggists.  The  defendants  knew, 
taking  the  complaint  in  this  appeal  to  be  true, 
that  the  plaintiff's  wife  did  not  buy  the  lauda- 
num for  medicine.  They  knew  that  she  was 
buying  it  as  a  beverage;  that  she  was  violating 
her  duty  to  her  husband  in  destroy  ins;  her 
health,  and  thereby  rendering  herself  unfit  as  a 
companion  for  him,  and  to  render  proper  serv- 
ice in  the  household.  •"  They  assisted  ber  and 
encouraged  her,  for  gain,  with  the  means  of  do- 


ing all  this  in  face  of  his  frequent  protests  and 
warnings.  The  habit  she  had  formed  was  the 
direct  result  of  the  use  of  the  drug,  which  the 
defendants  sold  to  her  in  such  large  quantities, 
and  they  knew  it,  and  persisted  in  it,  although 
repeatedly  warned  and  entreated  by  the  hus- 
band not  to  do  so.  His  honor  erred  in  sustain- 
inff  the  demurrer.  It  ought  to  have  been  over- 
ruTed. 
Error. 
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FARMERS'  MUTUAL  INSURANCE  AS- 
SOCIATION OF  FLORENCE  COUNTY, 

Bemt., 

V. 

Thomas  S.  BURCH,  Appt. 
(47  8.  C.  468.) 

1  •  The  Uen  of  a  mntaal  insurance  eom- 
pany  upon  insured  property  of  mem- 
bers for  their  shares  of  the  losses  and  expenses 
of  the  company  takes  preoedence  of  the  mem- 
bers' homestead  rights  under  a  by-law  which 
provides  that  the  insured  buildings  and  the  rigrht, 
title,  and  interest  of  the  assured  to  the  lands  on 
which  they  stand  shall  berpledged  to  the  company, 
which  shall  have  a  lien  against  all  persons  inter- 
ested during  the  continuance  of  the  insurance  as 
to  all  debts  or  liabilities  incurred  by  the  company. 

8.  A  pledge  of  property  insured  in  a 
mutual  insurance  company  as  security 
for  payment  of  the  owner's  share  of  the  debts 
and  liabilities  of  the  company  is  a  mortgage 
within  the  meaning  of  a  statute  restricting  the 
modes  of  waiving  homesteadirighte  to  alienation 
or  mortgage  of  the  property. 

(August  10,  1886.) 

APPEAL  by  defendaot  from  a  judgment  of 
the  CommoD  Pleas  Circuit  Court  for  Flor- 
ence County  in  favor  of  plaintiff  in  an  action 
brought  to  enforce  a  lien  upon  defendant's 
property  for  his  portion  of  the  losses  and  ex- 
penses of  plaintiff.     Affirmed. 

**  The  plaintiff,  by  its  amended  complaint, 
shows  to  the  court: 

(1)  "That. at  the  times  hereinafter  mentioned, 
plaintiff  was.  and  still  is,  a  corporation  duly 
organized  and  authorized  under  an  act  of  the 
general  assembly  of  this  state, and  the  following 
provisions  appear  in  said  act  of  incorporation 
(Laws  1894,  p.  1049); 

**  *  Sec.  2.  That  said  corporation  shall  have 
the  ri^ht  to  mutually  insure  the  respective 
dwelling  houses,  barns,  and  other  buildings  of 
its  members,  of  Florence  county,  against  loss 
by  fire,  wind,  or  lightning,  upon  such  terms 
and  upon  such  conditions  as  may  be  fixed  by 
the  by-laws  of  the  said  corporation.  It  may 
sue  and  be  sued  in  any  court  of  this  state,  and 
may  have  a  common  seal.' 


"  *  Sec.  4.  That  every  member  of  said  cor- 
poration shall  be,  and  is  hereby,  bound  and 
obliged  to  pay  his,  her,  or  their  portion  of  all 
losses  and  expenses  accruing  to  said  corpora- 
tion, together  with  the  right,  title,  and  interest 
of  the  assured  to  the  lands  on  which  such 
buildings  or  other  property  may  stand,  shall 
be  pledged  to  the  said  corporation;  and  the 
said  corporation  shall  have  a  lien  thereon 
against  the  insured,  his  or  her  heirs,  representa- 
tives, and  assigns,  during:  the  continuance  of 
their  insurance,  as  to  all  debts  or  liabilities 
contracted  or  incurred  by  said  corporation 
subsequent  to  the  passage  of  this  act. 

"  '  Sec.  5.  All  property  insured  by  said  cor- 
poration shall  be  liable  as  herein  provided  un- 
til all  outstanding  losses  shall  have  been  paid, 
and  until  the  owner  thereof  shall  have  with- 
drawn his  insurance  in  the  manner  prescribed 
by  the  by-laws  of  said  corporation.' 

**  (2)  That  on  1st  dav  of  January,  1895,  the 
plaintiff  and  the  defendant  duly  entered  into  a 
contract  in  writing,  duly  signed  by  the  plain- 
tiff and  the  insured  [the  defendant],  whereby 
the  defendant  became  a  member  of  plaintiff 
association,  and  whereby  the  plaintiff  insured 
the  defendant  against  loss  or  damage  by  fire 
of  the  property  hereafter  described.  A  copy 
of  the  material  portions  of  said  contract  of 
insurance  is  hereto  attached  as  Exhibit  A.  and 
made  a  part  of  this  amended  complaint. 

"  (3)  That  it  is  provided  in  said  contract  of 
insurance  and  membership,  and  in  considera- 
tion thereof,  that  the  defendant  *  does,  on  the 
1st  day  of  January,  1895,at  12  o'clock  ii.,  be- 
come a  member  of  said  company,  assigning  to 
the  same  the  following  described  property: 
One  frame,  shingle  roof,  one-story  dwelling- 
house,  situated  upon  the  following  described 
real  estate,  to  wit:  All  that  tract  of  land,  in 
county  and  state  aforesaid,  containing  77i 
acres  bounded  north  by  lands  of  estate  of  Sarah 
W.  Kennedy,  east  by  lands  of  Mrs.  M.  D. 
Burch.  south  by  lands  of  Mrs.  M.  D.  Burch, 
and  west  by  lands  of  Mrs.  S.  J.  Harrell;  also, 
'  three  bed- room  sets,  and  one  set  of  i>arIor 
furniture,  stove,  and  kitchen  furniture,  being 
in  and  upon  the  house  and  premises,  as  above 
described;'  also,  *one  frame  barn  and  contents, 
situated  upon  the  above  described  premises.' 
And  the  said  plaintiff  insured,  as  aforesaid. 


Note.— For  the  liabilities  of  members  of  mutual  j 
insurance  companies,  see  note  to  Ionia,  B.  &  B.  I 
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the  above-described  property  to  the  amount  of 
$700.  as  will  more  fully  appear  by  reference  to 
said  policy,  hereto  attached,  and  made  part  of 
this  complaint. 

*'  (4)  That  in  said  contract  of  insurance  the 
defendant  agreed  to  bear  his  pro  rata  portion 
of  all  expenses  and  losses  sustained  by  the 
members  of  this  association  on  account  of  loss 
or  damage  of  property  that  has  been  assigned 
to  this  association  by  fire  .  .  .  and  likewise 
the  said  association  shall  pay  to  the  insured, 
within  thirty  days  after  the  treasurer  has 
given  notice  of  assessment,  all  damages  to  the 
property  described  in  said  insurance  contract. 

'*  (5)  That  afterwards  Mrs.  M.  A.  Anderson, 
who  was  a  member  of  said  association,  sus- 
tained loss  by  fire  on  her  dwelling  house,  in- 
sured b^  plaintiff  association,  and  which  had 
been  assigned  to  plaintiff,  as  aforesaid,  to  the 
extent  of  $820;  and  D.  H.  Mixon,  likewise  a 
member  of  said  association,  sustained  loss  bv 
fire  on  his  dwelling  house,  insured  by  plaintiff, 
and  which  property  had  been  assigned  to  plain- 
tiff, as  aforesaid,  to  the  extent  of  $85;  and  H. 
N.  Mixson,  likewise  a  member  of  said  asso- 
tion,  sustained  loss  by  fire  on  her  dwelling 
house,  insured  by  plaintiff,  and  which  property 
had  been  assigned  to  plaintiff,  as  aforesaid,  to 
the  extent  of  $125;  and  John  Chisholm,  like- 
wise a  member  of  said  association,  sustained 
loss  by  fire  on  his  dwelling  house,  insured  by 
plaintiff,  and  which  property  had  been  assigned 
to  plaintiff,  as  aforesaid,  to  the  extent  of  $500. 
And  plaintiff  further  alleges  that  all  of  said 
losses  were  duly  adjusted  by  plaintiff  associa- 
tion at  the  respective  sums  as  aforesaid. 

"  (6)  That  the  defendant's  pro  rata  portion 
of  said  losses  and  expenses,  under  the  terms  of 
the  policy  or  contract,  set  out  in  this  com- 
plaint, was  duly  fixed  and  assessed  at  the  sum 
of  $8.50;  and  the  defendant  was  duly  notified 
of  said  assessment,  but  he  has  failed  and  re- 
fused to  pay  the  same,  although  long  since 
due. 

"Wherefore  the  plaintiff  prays  Judgment 
that  the  said  lien  be  enforced  by  this  court; 
that  the  personal  property  and  the  real  prop- 
erty (if  so  much  be  necessary)  be  sold  and 
the  proceeds  applied  to  the  payment  of  the 
-costs  of  this  action,  then  to  the  payment  of 
the  said  sum  claimed  to  be  due;  and  for  such 
other  and  further  relief  as  to  the  court  may 
seem  just  and  equitable." 

Exhibit  A  was  as  follows: 
Policy  of   the   Farmers'    Mutual    Insurance 
Association  of  Florence  County, 
South  Carolina. 

This  agreement,  this  day  entered  into  be- 
tween Thomas  S.  Burch,  of  Florence,  S.  C. 
<who  is  called  the  Insured),  and  the  Farmers' 
Mutual  Insurance  Association  of  Florence 
county,  whereby  it  is  agreed:  (1)  That  the 
insured  shall  bear  his  pro  rata  portion  of  all 
expenses  and  losses  sustained  by  the  members 
of  this  association  on  account  of  loss  or  dam- 
age of  property  that  has  been  assigned  to  this 
association  bv  fire,  lightning,  or  wind  storm 
•of  any  description.  Likewise,  the  said  asso- 
ciation shall  pay  to  the  insured,  within  thirty 
days  after  the  treasurer  has  given  notice  of 
assessment,  all  damages  to  the  propertv  de- 
scribed below  (provided  the  amount  of  insur- 
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ance  herein  specified  shall  equal  such  loss),  by 
fire,  lightning,  or  wind  storm  of  any  descrip- 
tion. ...  (5)  This  policy  shall  remain 
in  force  until  such  time  as  it  may  be  canceled, 
either  by  the  insured  or  the  association,  as  pro- 
vided in  this  policy,  or  the  bylaws  of  this  as- 
sociation. ...  In  consideration  of  the 
above,  the  insured  does,  on  the  1st  day  of 
January,  in  the  year  1895,  at  12  o'clock,  be- 
come a  member  of  said  company,  assigning  to 
the  same  the  following-described  property: 
One  frame,  shingle  rooi.  one- story  dwelling 
house,  situated  upon  the  foUowing-describea 
real  estate,  to  wit:  All  that  tract  of  land,  in 
county  and  state  aforesaid,  containing  seventy- 
seven  and  one  half  acres,  bounded  on  tne 
north  by  lands  of  estate  of  Sarah  W.  Ken- 
nedy, east  by  lands  of  Mrs.  M.  D.  Burch, 
south  by  lands  of  Mrs.  M.  D.  Burch.  and 
west  by  lands  of  Mrs.  S.  J.  Harrell,  $500; 
three  bed-room  sets  and  one  set  of  parlor  fur- 
niture, stove  and  kitchen  furniture,  being  in 
and  upon  the  house  and  premises  as  above  de- 
scribed, $100;  one  frame  barn  and  contents, 
situated  upon  the  above-described  premises, 
$100.  Dated  this  1st  day  of  January,  a.  d. 
1895.  [Duly  signed  by  insured  and  officers  of 
company.] 

The  amended  answer  was  as  follows: 
'  'The  defendant  above  named,  answering  the 
amended  complaint  herein,  admits  the  truth 
of  the  allegations  set  forth  therein.  The  de- 
fendant, further  answering  the  said  amended 
complaint,  alleges  that  he  is  the  head  of  a 
family  residing  in  the  state;  that  the  personal 
property  described  in  the  complaint  is  worth 
less  than  the  sum  of  $500;  and  that  the  real 
estate  described  therein  is  worth  less  than  the 
sum  of  $1,000;  and  that  he  owns  no  other 
property  out  of  which  his  homestead  exemp- 
tion can  be  assigned.  Wherefore  the  defend- 
ant pravs  that  the  said  complaint  be  dis- 
missed m  so  far  as  it  prays  for  the  sale  of 
said  property." 

The  decree  was  as  follows: 

"  This  cause  came  on  before  me  at  cham- 
bers, under  an  agreement  of  counsel  filed  in 
the  cause,  on  the  amended  pleadings.  All 
the  facts  alleged  in  the  amended  complaint 
and  the  answer  are  admitted  to  be  true. 
The  defendant  raises  the  question  that  he  is 
entitled  to  homestead  exemptions,  and  resists 
the  sale  of  the  property  on  that  ground.  I 
hold  that  the  charter  of  the  plaintiff  and  the 
agreement  of  insurance  create  a  lien  on  the 
property  insured  and  the  real  property  upon 
which  the  same  is  situated.  The  claim  of 
homestead  cannot  prevail  against  this  lien  or 
its  enforcement.  It  is  ordered  and  decreed 
that  the  property  described  in  the  complaint 
(if  so  much  be  necessary)  be  sold  by  the  clerk 
of  this  court  on  sales  day  in  July,  1896,  etc. 
"O.  W.  Buchanan,  Judge  8d  Circuit." 

Report  of  the  Circuit  Judge. 
''The  matter  herein  presents  a  novel  ques- 
tion in  relation  to  the  homestead  exemption: 
Whether  or  not  under  the  circumstances  the 
benefit  of  the  exemptions  should  be  allowed 
the  defendant.  As  in  the  previous  judgment 
heretofore  rendered,  I  hold  that  under  such 
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contract  no  such  exemption  should  be  allowed 
biro.  Upon  the  appeal,  for  the  settlement  of 
this  question,  certain  facts  contained  in  the 
record  were  admitted.  No  question  was  made 
as  to  the  time  at  which  the  contract  was  made 
with  reference  to  the  incorporation  of  the 
plaintiff  herein,  but  argument  was  made  below 
upon  the  admitted  facts  of  the  complaint,  an- 
swer, etc.  In  the  decision  on  appeal,  the  case 
was  decided  upon  the  time  of  its  contraction 
with  reference  to  the  incorporation  of  the 
plaintiff.  It  is  proper  for  me  to  say  that  no 
such  question  was  made  before  me,  and  the  ad- 
mitted facts  for  the  settlement  of  this  case  con- 
tained no  such  issue  before  me.  Certain  facts 
were  admitted,  and  judgment  was  rendered 
upon  such  admission.  Let  this  report  be  made 
a  part  of  the  'case'  on  appeal." 

Exceptions. 
"(1)  That  his  honor  erred  in  holding  that 
the  alleged  contract  of  insurance  is  anything 
more  than  an  attempted  waiver  of  homestead. 
(2)  That  his  honor  erred  in  holding  that  the 
charter  of  the  plaintiff  creates  such  a  lien  on 
all  the  property  described  in  the  complaint  as 
will  defeat  the  claim  of  homestead.  (8)  That 
his  honor  erred  in  holding  that  the  policy  of 
insurance  and  charter  of  the  plaintiff  create 
such  a  lien  on  said  property,  both  real  and  per- 
sonal, as  will  defeat  the  defendant's  claim  of 
homestead,  when  it  is  respectfully  submitted 
that  they  create  a  lien,  if  anv,  on  said  personal 
property  only.  (4)  That  his  honor  erred  in 
holding  that  the  plaintiff  had  a  lien  on  the  land 
descri^  in  the  complaint,  when  it  appears 
that  the  policy  or  contract  of  insurance  only 
purports  to  assign  to  plaintiff  the  dwelling 
house  and  the  personal  property  insured.  (6) 
That  his  honor  erred  in  holding  that  the  claim 
of  homestead  herein  can  be  defeated  in  any 


other  way  than  bv  aliening  or  mortgaging  said 
y.    (6)  That  his  honor  erred  In  order- 
ing the  sale  of  the  property  described  in  the 


property, 
ingthe  » 


complaint." 

Mes9r$.  W.  A.  Branson  and  H«  A.  Bran- 
son, for  appellant: 

The  legislature  has  provided  the  machinery 
for  com{Meting  the  homestead  exemption,  and 
has  established  a  homestead  law,  providing 
that  there  are  only  two  ways  by  which  a  debtor 
can  defeat  hts  homestead,  viz.,  by  * 'aliening  or 
mortgaging,"  the  same. 

The  charter  of  the  plaintiff  is  a  special  act, 
private  and  local  in  character.  There  is  no 
express  repeal  by  it,  or  any  existing  provisions 
of  the  homestead  law.  There  is  nothing  in 
the  title  of  the  act  of  incorporation  indicating 
anything  more  than  the  chartering  of  a  mutual 
insurance  company. 

31  8.  C.  Stat  1049. 

The  alleged  lien  is  void  for  want  of  cer- 
tainty. 

The  lien  adjudged  to  exist  is  not  that  of  a 
legal  mortgage  of  real  estate,  is  not  the  act  of 
the  debtor,  and  is  not  within  the  definition  of  a 
mortgage  aa  contemplated  by  the  law,  and  in 
any  event,  as  the  defendant  "assigned"  only 
the  "dwelling  house  situated  upon"  the  land 
and  the  personal  property,  this  assignment  will 
not  carry  the  land. 

Hendrix  v.  Seaborn,  25  S.  C.  485,  60  Am. 
84  L.  R.  A 


Rep.  520;  Harper  v.  Barsh,  10  Rich.  Eq.  149:. 
PUdger  v.  Bllerbe.  6  Rich.  L.  266,  60  Am.  Dec. 
128:  Whilden  v.  Pearcs,  27  8.  C.  44. 

Words  denoting  conveyance  or  transfer  are 
essential  to  a  legal  mortgage. 

Green  v.  Jacobs,  5  8.  C.  N.  8.  283;  Jones, 
Chat.  Mortg.  8,  12, 18. 

The  nature  of  the  agreement  must  be  such 
that  by  the  mere  nonperformance  of  the  con- 
ditions, the  title  will  be  transferred  to  the- 
mortgagee  by  the  force  of  the  agreement. 

8  Am.  &  Eng.  Enc.  Law,  p.  175. 

The  word  ''assigning"  alone  does  not  convey 
this  force  asi  between  tne  parties. 

1  Jones.  Liens,  g  81. 

Messrs,  Thompson  &  Kershaw*  for  re- 
spondent: 

The  general  assumbly  shall  enact  such  laws- 
as  will  exempt  from  attachment,  and  sale  un- 
der any  mesne  or  final  process  issued  from  any 
court,  to  the  head  of  any  family  residing  in 
this  state,  a  homestead,  etc. 

Const.  1868,  art.  2,  ^  82  (Amend.  1880). 

The  right  of  dominion  of  the  owner  of 
lands,  including  the  power  to  alien  or  encum- 
ber, is  not  either  directly  or  indirectly  the  sub- 
ject of  this  provision.  The  whole  force  of  the 
constitutional  provision  is  expended  in  pre- 
venting interference  in  certain  cases  with  that 
dominion. 

Homestead  Asso,  v.  Ehtslow,  7  8.  C.  N.  8.  19. 

The  right  to  alien,  of  necessity,  carries  the- 
right  to  do  a  lesser  thing,  to  wit, 'to  encumber. 

Thompson,  HomestefuLs  &  Exemptions,  456. 

A  sale  to  enforce  a  lien  on  specific  property 
is  not  a  sale  under  anv  "mesne  or  final  pro- 
cess," within  the  meaning  of  the  Constitution. 

Homestead  Asso.  v.  EnsUne,  7  8.  C.  N.  S.  20. 

An  instrument  whereby  a  corporation 
pledges  the  real  and  personal  estate  of  said 
company  for  the  fulfilment  of  a  contract  may- 
be enforced  as  a  mortgage. 

1  Jones,  Mortg.  166. 

Jonest  J.,  delivered  the  opinion  of  the 
court: 

The  sole  question  in  this  case  is  whether  the 
plaintiff  association,  by  its  charter  and  the  con- 
tract of  insurance  with  the  defendant,  a  mem- 
ber, has  a  lien  on  the  property  insured  for  the 
member's  portion  of  the  association's  losses  and 
expenses,  which  will  prevent  the  defendant 
from  claiming  a  homestead  therein  against 
such  claim.  This  action  was  commenced  Jan- 
uary 1,  1896,  to  enforce  an  alleged  lien  for 
$8.50  against  certain  real  and  personal  prop- 
erty of  the  defendant,  to  pay  his  pro  rata  por- 
tion of  the  losses  and  expenses  of  the  plaintiff 
corporation.  On  the  former  appeal  in  this, 
case,  the  judgment  of  the  circuit  court  was  re- 
versed (46  8.  C.  550),  on  the  ground  solelv  that 
the  alleged  contract  of  insurance,  according  to 
the  record  before  this  court,  antedated  the  act 
incorporating  the  plaintiff.  This  court,  while 
reversing  the  judgment  below  on  this  point, 
surmising  that  there  was  some  error  in  the 
pleadings  below,  gave  leave  to  apply  for 
amendment.  In  justice  to  Judge  Buchanan, 
who  heard  the  case,  it  should  be  said  that  the 
point  upon  which  the  case  was  reversed  was 
not  called  to  his  attention  or  passed  on  by  him. 
The  pleadings  having  been  amended,  the  case 
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was  aeain  submitted  to  Judge  Bucbanan,  wbo 
beld  tbat  tbe  charter  of  the  plaintiff  and  the 
agreement  of  insurance  create  a  Jien  on  tbe 
property  insured  and  the  real  property  upon 
which  the  same  is  situated,  and  that  the  claim 
of  homestead  cannot  prevail  against  this  lien 
or  its  enforcement,  and  accordingly  decreed 
for  sale  of  the  property,  or  so  much  as  may  be 
necessary  to  pay  the  claim,  etc.  The  case  was 
heard  upon  the  facts  stated  in  the  complaint 
and  answer,  which,  with  the  exhibit,  the  de- 
cree and  report  of  his  honor,  and  the  excep- 
tions, will  be  found  in  the  report  of  this  case. 
Tbe  exceptions  raise  practically  the  one 
question  stated  at  the  beginning  of  this  opin- 
ion. 

We  hold  with  the  circuit  court  on  this  ques- 
tion. The  plaintiff  is  a  mutual  insurance  as- 
sociation, chartered  by  tbe  legislature  of  this 
state  December  18,  1894,  with  power  to  •'mu- 
tually insure  the  respective  dwelling  houses, 
bams,  and  other  buildinss  of  its  members  of 
Florence  county  against  Toss  by  fire,  wind,  or 
lightning,  upon  such  terms  and  under  such 
conditions  as  may  be  fixed  by  the  by-laws  of 
said  corporation.  Section  4  of  the  act  of  in- 
corporation, incorrectly  set  out  in  the  com- 
plaint, is  as  follows:  "  That  every  member  of 
said  corporation  shall  be,  and  is  hereby,  bound 
to  pay  his,  her,  or  their  portion  of  all  losses 
and  expenses  accruing  to  said  corporation:  and 
all  buildings  and  oSier  property  insured  by 
and  with  said  corporation,  together  with  the 
right,  title,  and  interest  of  the  assured  to  the 
lands  on  which  such  buildings  or  other  prop- 
erty may  stand,  shall  be  pledged  to  the  said 
corporation;  and  the  said  corporation  shall 
have  a  lien  thereon  aeainst  the  insured,  his  or 
her  heirs,  representanves,  and  assigns,  d  urine 
the  continuance  of  their  insurance,  as  to  all 
debts  or  liabilities  contracted  or  incurred  by 
said  corporation  subsequent  to  the  passage  of 
this  act."  When,  therefore,  a  person  becomes 
a  member  of  this  association,  and  enters  into 
the  contract  of  insurance,  he  voluntarily  cives 
to  the  corporation  the  lien  upon  the  dwelling 
houses,  bams,  and  outbuildings  insured,  to- 
gether with  the  right,  title,  and  interest  of  the 
insured  to  the  lands  on  which  such  buildings 
stand.  We  are  not  to  be  understood  as  ruling 
that  this  association  has  power  to  insure,  and 
by  its  charter  acquire  therefor  a  lien  upon 
personal  property.  This  question  is  not  be- 
fore us.  Indeed,  in  the  third  exception  of  ap- 
pellant it  is  claimed  that  the  charter  and  con- 
tract create  a  lien,  if  any,  on  the  personal 
property  only.  While  the  first  exception 
might  be  strained  to  cover  this  q^uestion,  the 
question  was  not  made  before  the  circuit  court, 
84  L.  R.  A. 


nor  argued  in  this  court;  hence  we  assume 
it  is  not  intended  to  be  made. 

The  question  is  to  be  determined  by  the  Con- 
stitution of  1869,  in  force  when  the  contract  in 
question  was  made.  Under  that  Constitution, 
it  has  been  often  adjudged  that  the  homestead 
is  not  an  estate,  but  a  mere  exemption  from  at 
tachment  and  sale  under  any  mesne  or  final 
process  issued  from  any  court.  The  title  and 
dominion  over  the  property  remaining  with 
the  owner,  he  could  alienate  or  encuml^r  it  as 
he  saw  fit,  consistently  with  the  constitutional 
or  statutory  enactment  creating  the  homestead. 
The  Constitution  of  1868  placed  no  limitation 
on  this  power.  But  it  is  provided  in  §  2130. 
Rev.  Stat.,  that  "no  waiver  of  the  right  of 
homestead,  however  solemn,  made  by  the  bead 
of  a  family  at  any  time  prior  to  tbe  assignment 
of  the  homestead,  shall  defeat  the  homes; ead 
provided  for  in  this  chapter:  provided,  how- 
ever, that  no  right  of  homestead  shall  exist  or 
be  allowed  in  any  property,  real  or  personal, 
aliened  or  mortgaged,  either  before  or  after  as- 
signment, by  any  person  or  persons  whomso- 
ever, as  against  the  title  or  claim  of  the  alienee 
or  mortgagee,  or  his.  her,  or  their  heirs  or  as- 
signs." It  has  been  held  that  this  act  limits 
the  modes  of  defeating  a  homestead  to  those 
named  therein, — alienation  or  mortgage  of  tbe 
property.  Hendrix  v.  Seaborn.  25  8.  C.  485, 
60  Am.  Rep.  520.  The  mortgage,  however, 
need  not  be  in  form  a  legal  mortgage:  an  equi- 
table mortgage  may  defeat  the  homestead  al- 
lowed by  the  Constitution  and  act  under  con- 
sideration. Besides,  the  "pledge"  of  the  prop- 
erty insured — the  "lien"  thereon,  which  is  "a 
tie  that  binds  property  to  a  debt  or  claim  for 
its  satisfaction"— is,  in  this  case,  given  by  tho 
statute,  upon  the  assent  of  the  owner  by  bis 
becoming  a  member  of  the  association,  and  en- 
tering into  tbe  contract  of  insurance,  designat- 
ing the  property  insured  and  subject  to  the 
lien.  The  express  purpose  of  the  act  of  incor- 
poration was  to  give  a  Hen  on  the  very  prop- 
erty usually  included  and  claimed  under  home- 
stead exemption — "the  dwelling  house,"  etc. 
The  lien  created  by  the  statute  and  contract 
pursuant  thereto  is  a  mortgage  in  the  sense  of 
I  2130,  quoted  above.  It  is  a  voluntary  pledge- 
or  dedication  of  specific  property,  as  a  security 
for  the  satisfaction  of  an  obligation. 

We  reach  this  result  with  all  the  more  satis- 
faction because  the  legislation  and  contract  in 
question  are  not  hostile  to  the  preservation  of 
homesteads,  but,  on  the  contrary,  are  directly 
designed  to  afford  owners  of  homesteads,  at 
small  expense,  mutual  protection  against  the 
destruction  of  their  homes. 

The  judgment  of  tTie  Circuit  Gourtie  affirmed 
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William  F.  LEONARD. 
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'^The  statutes  of  this  state  do  not  pro- 
vide for,  Dor  authorize,  the  aasesBment  and  tax- 
ation of  judgments  rendered  by  the  courts  of 
this  state  in  favor  of,  and  owned  by,  citizens  of 
other  states. 

(December  6, 1896.) 

ERROR  to  the  District  Court  for  KiDgmaD 
County  to  review  a  jud^meut  eujoiDlDg 
the  collection  of  a  tax  upon  plaintiff's  interest 
in  a  judgment.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  T.  Little,  Attorney  General, 
and  C.  W.  Fairchild  for  plaintiffs  in  error. 

Messrs.  M.  D.  Libby  and  P.  B.  Gillett, 
for  defendant  in  error: 

All  tax  certificates,  notes,  judgments,  bonds, 
•and  mortgages  in  this  state  are  subject  to  taxa- 
tion as  personal  propert;^.  The  situs  of  such 
property  must  be  'in  this  state;"  but  the  stat- 
ute does  not  mean  that  tax  certificates,  notes, 
judgments,  bonds,  and  mortgages,  as  such, 
shall  be  subject  to  taxation;  the  intent  and 
meaning  are,  that  the  right,  the  debt  (credit), 
the  thing  of  value,  shall  be  subject  to  taxation, 
if  "in  this  state."  **Tax  certificates,  notes, 
.  .  .  bonds,  and  mortgages,"  as  such,  are  tan- 
gible—  tangible  evidences  of  the  things  of 
value,  and  as  such  might  be  the  subjects  of 
taxation  {Mumford  v.  SetmU,  11  Or.  67,  50 
Am.  Rep.  462);  but  the  legislature  clearly 
makes  a  distinction  between  the  evidence  and 
the  things  of  value  thereby  represented,  as 
property  subject  to  taxation,  for  it  is  said, 
"the  term  'personal  property'  shall  include 
«very  tangible  thing,  etc. ;  also  tax  certificates, 
notes,  judgments,  bonds,  and  mortgages,  etc.," 
indicating  that  the  latter  thin^,  as  property, 
are  intangible,  and  that  the  intangible — the 
debt  (credit),  is  what  "shall  be  subject  to  tax- 
ation, in  the  manner  prescribed  by  this  act," 
when  "in  this  state." 

State  V.  Earl,  1  Nev.  894;  Desty,  Taxn.  880; 
Cooley,  Taxn.  43;  Davenport  v.  Mississippi  db 
M.  R.  Co.  12  Iowa,  580;  Cleveland,  P.  <Sb  A.  R. 
Go.  V.  Pennsylvania  {''State  Tax  on  Foreign- 
held.  Bonds"),  82  V.  S.  15  Wall.  300-826,  21  L. 
€d.  179-189;  Murray  v.  Charleston,  96  U.  S. 
482,  445,  24  L.  ed.  760,  768:  Arapahoe  County 
Comrs.  V.  Cutter,  8  Colo.  849;  Collins  y.  Miller, 
43  Ga.  386;  Qoldgart  v.  People,  Qoar,  106  111. 
^;  Lane9borough  v.  Berkshire  County  Comrs. 
181  Mass.  424;  St.  Paul  v.  Merritt,  7  Minn. 
258;  Thomas  v.  Mason  County  Ct.  4  Bush,  185; 
Falkner  v.  Hunt,  16  Cal.  167;  People  v.  Park, 
^  Cal.  189;  Adam  v.  Litchfield,  10  Conn.  127; 
PeopU  V.  Eastman,  25  Cal.  602. 

The  old  maxim,  Mobilia  sequunter  personam, 

*Hcadnote  by  Allen,  J. 


applies  to  choses  in  action  in  determining  a 
situs  for  taxation. 

In  the  absence  of  any  statutory  provision  to 
the  contrary  this  common -law  rule  would  con- 
trol, and  personal  property  be  taxable  only 
where  the  owner  had  his  domicil. 

Griffith  V.  Carter,  8  Kan.  571;  StMUow  ▼. 
Thomas,  15  Kan.  66. 

The  domicil  of  the  owner  determines  the 
situs  of  choses  in  action  ("credits")  for  the 
purposes  of  taxation. 

Finch  V.  York  County,  19  Neb.  50,  56  Am. 
Rep.  741;  Herron  v.  Keeran,  59  Ind.  472,  26 
Am.  Rep.  87;  Kirdand  v.  HotchJdss,  42  ConiL 
426,  19  Am.  Rep.  546;  Griffith  v.  Watson,  19 
Kan.  23;  OttatM  County  Comrs.  v.  Nelson,  19 
Kan.  245,  27  Am.  Rep.  101. 

The  balance  of  judgment  souj^ht  to  be  taxed 
in  this  case  is  not  secured  by  lien  on  real  es- 
tate, and  being  a  demand  for  money  it  cornea 
within  the  term  "credit"  when  and  where  uaed 
in  the  statute. 

Brown  v.  Thomas,  87  Kan.  286. 

Then,  by  the  common  law  rule,  as  affirmed 
by  the  statutes  (§  6854)  and  this  court,  the 
judgment  in  the  case  at  bar  is  not  taxable  in 
Kansas,  but  at  the  domicil  of  its  owner  in  the 
state  of  Missouri. 

A  judgment  is  the  decision  or  sentence  of 
the  law  pronounced  by  a  court  or  other  com- 
petent tribunal  in  a  proceeding  therein. 

Davidson  v.  Smith,  1  Biss.  851;  Blaikie  v. 
Grisu>old,  10  Wis.  286;  Cooper  v.  American 
Cent.  Ins.  Co.  8  Colo.  321;  Zeigler  v.  Vance,  3 
Iowa.  580;  Bouvier,  Law  Diet. ;  Bl.  Com.  395; 
Blood  V.  Bates,  31  Vl.  150. 

The  final  determination  of  a  right  is  not  the 
thing  taxed;  it  is  the  thing  of  value,  the  right 
itself,  which  the  taxing  power  reaches  for. 

If  the  old  maxim,  Mobilia  sequunter  per- 
sonam, ever  applied  to  intangible  property,  in 
the  very  nature  of  things  it  must  apply  to 
judgments. 

Story,  Confi.  L.  §  378;  Broom,  Legal 
Maxims,  522;  Black,  Law  Diet.;  Kirtland  ▼. 
Hotchkiss,  100  U.  S.  491-499,  26  L.  ed.  658- 
562;  Cleveland,  P.  d  A.  R.  Co.  v.  Pisnnsyf- 
vania  {**State  Tax  on  Foreign-Held  Bonde"),  82 
U.  8.  15  Wall.  800-326.  21  L.  ed.  17»-189; 
Com.  V.  Cleveland,  P.  <&  A.  R.  Co.  29  Pa.  870; 
Shakespeare  v.  Fidelity  Ins.  T.  d  S.  D.  Co.  97 
Pa.  178;  OrcutVs  Appeal,  97  Pa.  179;  Common- 
wealth's Appeal  (Pa.)  14  Rep.  188  ;  Com.  v. 
Standard  Oil  Co,  (Pa.)  15  Rep.  59 ;  Com.  v. 
American  Dredging  Co.  122  Pa.  386,  1  L.  R. 
A.  287,  2  Inters.  Com.  Rep.  221. 

B^  and  of  itself  a  judgment  for  money  has 
no  situs,  no  dwelling  place  on  land  or  sea,  but 
is  a  mere  rule  of  human  conduct  finally  deter- 
mined as  between  living  persons  and  their  rep- 
resentatives, and  apart  from  these  it  has  no 
existence  in  fact  or  law. 

People  V.  Eastman,  25  CaL  608;  Barber  v. 
Farr,  54  Iowa,  67;  Smith  v.  Byers.  48  Ga.  191; 
People  V.  Worthington,  21  IlL  171,  74  Am. 
Dec.  95. 

The  creditor  who  has  debts  due  him  from 


Note.— As  to  the  situs  of  debts  evidenced  by  {     The  present  case  seems  to  be  a  novel  one  on  the 
notes  and  mort^ges  for  the  purpose  of  taxation,  i  subject  of  taxinflr  judgments. 
«ee  Boyd  v.  Selma  (Ala.)  16  L.  B.  A.  729.  ■ 
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residents  of  another  state  than  that  of  his  resi- 
-dence  is  not  taxable  in  the  state  of  the  debtor's 
residence;  the  credits,  not  the  debts,  are  tax- 

Murray  v.  Charleston,  96  U.  8.  482,  445,  24 
L.  ed.  768:  Arapahoe  County  Comrs.  v.  Cutter, 
8  Colo.  349;  Collins  v.  MUler,  48  Qa.  886 
{promissory  note):  Qddgart  v.  People,  Goar, 
106  111.  25;  Laneiborough.  ▼.  Berkshire  County 
Comrs,  181  Mass.  424;  St.  Paul  v.  MerriU,  7 
Minn.  258;  StaU  v.  Earl,  1  Nev.  894. 

Allen,  J.,  delivered  the  opinion  of  the 
<jourt: 

This  action  was  brought  by  the  defendant  in 
error,  as  plaintiff  below,  to  enjoin  the  collec- 
tion of  taxes  on  the  unpaid  balance  of  a  judg- 
ment in  his  favor  rendered  by  the  district  court 
of  Kingman  county.  This  judgment  was  ren- 
dered in  an  action  to  recover  the  amount  of  a 
promissory  note,  and  to  foreclose  a  mortgage 
given  to  secure  the  same.  The  mortgaged 
property  was  sold,  and,  after  the  application  of 
the  proceeds  of  the  sale  to  the  payment  of  the 
judgment,  there  remained  a  balance;  and  the 
balance  remaining  unpaid  was  assessed  in 
the  city  of  Kingman,  the  county  seat  of  King- 
man county,  for  taxation.  The  plaintiff  is  a 
resident  of  Missouri.  The  question  presented 
for  our  consideration  is  whether  judgments 
rendered  by  the  courts  in  this  state  in  favor  of 
nonresident  parties  are  taxable  while  they  re- 
main unsatisfied.  There  Is  no  claim  in  this 
case  that  the  party  a^inst  whom  the  judgment 
was  rendered  is  insolvent,  or  that  the  valuation 
placed  on  the  judgment  is  excessive.  Has  the 
legislature  assumed  the  power  to  and  provided 
for  the  taxation  of  such  judgments?  Section 
1,  chap.  107,  of  the  General  Statutes  of  1889, 
reads:  "Section  1.  That  all  property  in  this 
«tate,  real  and  personal,  not  expressly  exempt 
therefrom,  shall  be  subject  to  taxation  in  the 
manner  prescribed  by  this  act."  In  §  2  the 
term  "personal  property"  is  defined  as  follows: 
'''The  term  'personal  property'  shall  include 
«very  tangible  thing  which  is  the  subject  of 
ownership,  not  forming  part  or  parcel  of  real 
property;  also,  all  tax-sale  certificates,  judg- 
ments, notes,  bonds  and  mortgasres,  and  all 
evidences  of  debt  secured  by  lien  on  real  estate; 
also,  the  capital  stock,  undivided  profits,  and 
all  other  assets  of  every  company,  incorpo- 
rated or  unincorporated,  and  every  share  or 
interest  in  such  stock,  profit,  or  assets,  by 
whatever  name  the  same  may  be  designated: 
provided,  the  same  is  not  included  in  other 
personal  property  subject  to  taxation,  or  listed 
as  the  property  of  individuals;  and  also  every 
share  or  interest  in  any  vessel  or  boat  used  in 
navigatiuj^  any  of  the  waters  within  or  border- 
ing on  this  state,  whether  such  vessel  or  boat 
shall  be  within  the  jurisdiction  of  the  state  or 
elsewhere;  and  also  all  'property'  owned, 
leased,  used,  occupied,  or  employed  by  any  rail- 
way or  telegraph  company,  or  corporation 
within  this  state,  situate  on  the  right  of  way 
of  any  railway."  Section  7  of  the  same  chap- 
ter provides  where  property  shall  be  listed  for 
taxation,  and  the  part  of  the  section  material  to 
this  inquiry  reads  as  follows:  "Every  person 
required  to  list  property  in  behalf  of  others 
shall  list  such  property  in  the  same  township, 
achool  district,  or  city  in  which  said  property  is 
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located;  but  he  shall  list  such  property  sep- 
arate and  apart  from  his  own,  specifying  the 
name  of  the  person,  estate,  company,  or  corpo- 
ration, to  which  the  same  may  belong.  AH 
toll  bridges  shall  be  listed  in  the  townSiip  or 
ward  where  the  same  are  located;  and  if  located 
in  two  wards  or  townships,  then  one  half  in 
each  of  such  wards  or  townships.  And  all  per- 
sonal property  shall  be  listed  and  taxed  each 
year  in  the  township,  school  district,  or  city  in 
which  the  property  was  located  on  the  1st  day 
of  March,  but  all  moneys  and  credits  not  per- 
taining to  a  business  located  shall  be  listed  in 
the  township  or  city  in  which  the  owner  resided 
on  the  1st  day  of  March."  It  will  be  observed 
that  the  provisions  with  reference  to  what  prop- 
erty shall  be  subiect  to  taxation  are  very  sweep- 
ing, and  that  judgments,  as  well  as  otherforms 
of  intangible  property,  are  not  only  included 
within  the  general  terms  used,  but  are  specific- 
ally mentioned  as  included  in  the  term  "per- 
sonal property."  Sections  9  and  10  of  the  act 
require  the  owners  of  property  subject  to 
taxation  to  make  lists  thereof  and  §  10a  pro- 
vides that  the  statement  shall  set  forth  the 
number  of  the  school  district  or  districts  in 
which  such  property  was  situated  on  the  1st 
day  of  March.  It  is  ably  and  earnestly  ar- 
gued that  the  common-law  rule  embodied  in 
the  maxim,  MobUia  personam  sequuntur,  ap- 
plies with  full  force  in  this  case,  and  that 
the  situs  '  of  the  intangible  property  evi- 
denced by  the  judgment  is  at  the  aomicil 
of  the  owner,  and  subject  to  taxation  there 
only.  This  rule  of  law  is  subject  to  so  many 
exceptions  and  limitations  that  it  is  quite  as 
liable  to  mislead  as  to  furnish  a  correct 
guide,  when  considered  alone.  In  the  distri- 
bution of  the  estates  of  deceased  persons,  it  is 
generally,  if  not  universally,  given  full  force 
and  effect,  both  as  to  tangible  and  intangible 
property;  and,  from  comity,  nations  foreign 
to  each  other  generally  recognize  the  law  of 
the  place  of  the  owner^  domicil  as  controlling 
in  the  distribution  of  the  personal  estate  of  the 
deceased  owner.  To  questions  of  taxation  the 
maxim  has  very  little  application.  Every  sov- 
ereignty asserts  the  right  to  levy  taxes  on  per- 
sons and  property  within  its  protection,  and 
the  ground  on  which  all  taxation  is  justified  is 
that  it  is  a  burden  necessarily  imposed  by  the 
sovereignty  in  order  to  enable  it  to  perform 
its  duty  in  protecting  persons  and  property. 
1  Desty,  Taxn.  59;  Cooley,  Taxn.  19  et  seq. ; 
Story,  Confl.  L.  548,  note  A,  and  cases  cited. 
We  think  it  now  quite  well  settled  that  choses 
in  action  belonging  to  a  nonresident,  in  the 
hands  of  a  managing  agent  within  the  state, 
are  taxable.  'Sew  Albany  v,  Meekin,  56  Am. 
Dec.  522,  note  page  580,  and  cases  therein  cited; 
1  Desty,  Taxn.  64;  Finch  v.  York  County,  19 
Neb.  50,  56  Am.  Rep.  741.  The  power  to  tax 
residents  of  the  state  on  credits  due  from  citi- 
zens of  other  states  is  often  upheld.  Kirtland 
V.  ffotehkiss,  42  Conn.  426,  19  Am.  Rep.  546. 
And  this  even  where  it  results  in  duplicate  taxa- 
tion. Dyer  v.  OOforne,  11  R.  I.  821,  28  Am. 
Rep.  460;  note  to  People  v.  Worthington,  74 
Am.  Dec.  95,  and  cases  cited.  The  cases 
upholding  the  power  to  tax  promissory  notes 
and  other  written  securities  held  within  the 
state,  though  owned  by  a  nonresident,  some- 
times lay  stress  on  the  fact  that  the  securities 
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are,  Id  a  certain  sense,  property,  and  are  sub- 
ject to  seizure  for  debt,  and  that  a  title  may  be 
made  to  the  intaugible  debt  by  delivery  of  the 
written  evidence  of  it. 

We  perceive  no  valid  objection  to  the  power 
of  the  legislature  to  tax  all  judgments  bv 
domestic  courts,  and  remaining  unsatisfied, 
whether  owned  by  citizens  of  this  state,  or 
other  slates,  or  foreign  countries,  provided  the 
rate  of  taxation  be  the  same  as  that  imposed  on 
other  forms  of  property  belonging  to  citizens 
of  this  state.  The  question  here,  however,  is 
whether  the  legislature  has  expressed  a  pur- 
pose to  tax  judgments  in  favor  of  a  citizen  of 
another  state,  rather  than  as  to  the  power  to 
do  so.  Judgments  are  included,  by  the  express 
provision  of  §  2.  in  the  term  "personal  prop- 
erty." Does  this  mean  judgments  owned  by 
citizens  of  this  state,  or  those  rendered  by 
courts  within  the  state,  without  reference  to 
ownership?  In  answering  this  question,  some 
weight,  at  least,  should  be  given  to  the  rule 
that  credits  are  generally  regarded  as  residing 
with  the  creditor.  The  case  of  Fisher  v. 
Rush  County  Camrs.  19  Kan.  414,  is  an 
extreme  one,  and  has  been  criticised.  A  resi- 
dent of  this  state  may  undoubtedly  be  taxed  on 
moneys  due  him  from  citizens  of  other  states, 
and  this  would  be  equally  true  after  the  claim 
is  reduced  to  judgment  in  a  foreign  jurisdiction. 
Under  the  provisions  of  §  7,  where  the  owner 
of  a  domestic  judgment  resides  in  this  state,  it 
seems  clear  that  it  must  be  taxed  at  the  place 
of  his  residence,  provided  it  does  not  pertain  to 
a  business  located  at  some  other  place.  Where 
the  owner  is  a  nonresident,  if  taxed  at  all,  it 


must  be  taxed  in  the  township,  school  district, 
or  city  in  which  it  is  located ;  and,  to  be  taxable, 
it  must  be  held  to  have  a  situs  of  its  own. 
The  authorities  with  reference  to  the  situs  of  a 
judgment  are  not  numerous,  and  no  case  is 
called  to  our  attention  where  the  precise  point 
now  under  consideration  has  been  decided  in 
an  action  where  the  owner  of  the  judgment 
resided  out  of  the  state.  But,  in  cases  where 
the  owner  resided  in  the  state,  it  has  been  held 
that  the  situs  of  the  judgment  for  purposes  of 
taxation  is  at  the  residence  of  the  judgment 
creditor.  Meyer  v.  Pleasant,  41  La.  Ann.  645; 
People  V.  Eastman,  25  Cal.  801. 

When  this  case  was  first  considered,  the 
writer  was  strongly  inclined  to  the  opinion 
that  a  judgment  should  be  held  to  have  a  situs 
of  its  own  at  the  place  where  the  record  of  the 
court  rendering  it  is  kept;  but  it  seems  quite 
clear  that,  if  the  owner  be  a  resident  of  the 
state,  the  situs  is  with  him,  at  his  place  of 
residence,  and  there  is  no  purpose  expressed  by 
the  legislature  to  give  judgments  in  favor  of 
nonresidents  a  situs  for  the  purpose  of  taxation. 
If  the  legislature  wishes  to  change  the  rule, 
and  establish  a  situs  for  taxation  for  all  judg- 
ments rendered  by  the  courts  of  this  state,  it 
ought  to  employ  language  expressive  of  its 
purpose  to  do  so.  The  natural  implication 
from  the  language  in  fact  employed  would 
seem  to  be  that,  as  to  the  situs  of  credits  for 
taxation,  the  rules  generally  recognized  were 
intended  to  be  followed. 

The  judgment  is  affirmed. 

All  the  Justices  concur. 
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1.  A  stockholder  in  a  corporation  whioh 
owns  stock  in  another  company  is  disqualified  to 
act  as  juror  in  an  action  a^inst  the  latter  com- 
pany. 

2.  The  utmost  care  is  necessarj' to  keep 
the  insolation  of  danfferous  electric  wires 
perfect  at  a  place  where  people  have  a  rierht  to 
go  to  work,  business,  or  pleasure,  although  very 
mreat  care  may  be  sufficient  as  to  wires  at  other 
places. 

8«  The  apparently  proper  insolation  of 
electric-light  wires  on  the  side  of  a  building  is  an 
invitation  or  inducement  to  persons  painting  the 
building  to  risk  the  consequences  of  contact  with 
them,  especially  in  the  middle  of  the  day. 

4«  The  fkct  that  the  insolation  of  dan- 
^eroos  electric  wires  is  ▼ery  ezpen- 
siTe  or  inconvenient  Is  no  excuse  for  failure  to 
make  such  insulation  perfect  at  points  where 

XOTB.— For  negligence  as  to  electrlc-ltght  wires 
in  or  on  buildings,  see  Griffin  v.  United  Blectric 
Light  Co.  (Mass.)  82  L.  K.  A.  400,  and  noU, 
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people  have  the  right  to  go  for  work,  business, 
or  pleasure. 
6«  A  man  who  comes  in  contact  with  an 
electric-lifl^ht  ^rire  on  the  side  of  a  buildings 
while  climbing  out  of  a  window  upon  a  cornice 
while  at  work  painting  the  building  is  not  guilty 
of  contributory  negligence,  unless  in  so  doing  he 
falls  to  exercise  the  degree  of  care  which  ordi- 
narily careful  and  prudent  persons  usually  ex- 
ercise under  such  circumstances. 

(November  26. 1896.) 

APPEAL  by  plaintiff  from  a  judgmeDt  of 
the  Circuit  Court  for  Jefferson  County 
in  favor  of  defendant  in  an  action  brought  ta 
recover  damages  for  personal  injuries  caused 
by  contact  with  an  improperly  insulated  elec- 
tric wire  belonging  to  defendant.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Junius  G.  Klein  for  appellant. 

Messrs.  Gibson  &  MarshaU.  O'Neal, 
Phelps,  &  Pryor,  and  Phelps  9i  Thnm 
for  appellee. 

Onfljf,  J.,  delivered  the  opinion  of  the 
court: 

It  is  alleged  in  the  petition  in  this  action 
that  "the  plaintiff  is  and  was  on  the  8th  day  of 
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July,  1898.  a  painter  by  trade,  and  followed 
the  same  for  a  livelihood,  and  was  on  the  8th 
day  of  July,  1898,  en^ged  in  painting  a  house 
on  the  east  side  of  Fourth  street,  in  the  said 
city  of  Louisville,  between  Market  and  Main 

streets,  and  numbered ;  that  on  said  8th 

day  of  July,  1898,  and  long  prior  thereto,  the 
defendant,  its  agents  and  servants,  had  erected 
and  maintained  one  of  its  electric  wires, 
•charged  with  electricity,  on  the  side  of  said 
house  facing  Fourth  street;  that  the  said  wire, 
^n  the  8th  day  of  July,  and  long  prior  thereto, 
was  insufficientlv,  carelessly,  ana  negligently 
insulated,  and  that  defendant,  its  agents  and 
servants,  were  well  aware  of  said  want  of  in- 
sulation, or  could  have  been  aware  of  same 
by  the  exercise  of  proper  diligence;  that  plain- 
tiff on  said  8th  day  of  July,  1898,  while  in  the 
discharge  of  his  duties  as  painter  aforesaid,  and 
without  fault  on  his  part,  came  in  contact  wiih 
said  wire,  which  at  the  said  time  was  heavily 
charged  with  electricitv  by  the  defendant,  its 
agents  and  servants,  whereby  he  was  severely 
shocked  and  rendered  insensible,  and  that 
he  remained  insensible  and  unconscious  for 
twenty  minutes  and  more;  that  he  suffered 
severe  pain,  both  physically  and  mentally, 
by  reason  of  said  shock,  and  that  the  flesh 
on  his  left  hand  was  burnt  and  blistered 
to  such  an  extent  as  to  render  said  hand 
useless,  and  that  ever  since  and  now  said 
plaintiff  is  unable  to  use  said  hand  in  the  per- 
formance of  his  vocation  as  a  painter;  that 
plaintiff  is  rendered  less  able  thereby  to  make 
4L  living  at  his  trade  as  a  painter;  that  the  said 
injuries  received  by  the  said  plaintiff  are  per- 
manent, and  that  his  entire  nervous  system, 
by  reason  of  said  shock,  is  unbalanced,  caus- 
ing plaintiff  much  and  severe  pain;  that  the  said 
injuries  complained  of  herein  were  caused 
wholly  by  the  gross  negligence  of  the  defend- 
ant, its  agents  and  servants;  that  the  plaintiff 
had  been  damaged  by  reason  of  said  injuries 
in  the  sum  of  $2,500.  Wherefore  the  plaintiff 
prays  judgment  against  the  defendant  for  the 
-sum  of  $2,500,  and  for  his  costs,  and  for  all 
proper  relief."  The  defendant  filed  a  de- 
murrer to  the  petition,*  which  was  overruled 
by  the  court.  The  first  paragraph  of  the  an- 
swer substantially  denies  all  the  averments  in 
the  petition  which  show  any  right  to  recover. 
The  second  paragraph  of  the  answer  is  as  fol- 
lows: "Further  answering,  this  defendant 
«ay8  that  the  injuries  received  by  the  plaintiff, 
and  set  forth  in  the  petition,  were  received 
wholly  and  entirely  because  of  his  want  of 
proper  care  and  caution  in  looking  out  for  his 
own  safety,  and  by  reason  of  his  carelessness  in 
coming  in  contact  with  an  electric- light  wire, 
which  he  knew,  or  by  the  exercise  or  ordinary 
care  for  his  own  safety  could  have  known, 
was  then  and  there  charged  with  a  current  of 
electricity,  making  it  dangerous  to  life  for  any- 
one to  come  in  contact  with  the  said  wire. 
Defendant  says  that,  by  the  exercise  of  ordi- 
nary care  for  his  own  safety,  and  such  as  cir- 
cumstances and  surroundings  made  it  appar- 
ent was  necessary,  the  plaintiff  could  have 
avoided  coming  in  contact  with  the  said  wire, 
and  could  have  escaped  all  injury  therefrom. 
Defendant  savs  that  plaintiff  came  into  contact 
with  said  wires  by  failing  to  exercise  that  de- 
gree of  care  which  he  knew  or  ought  to  have 
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known  under  the  circumstances  was  necessary 
to  be  exercised  by  him  to  avoid  injury  from 
said  wire.  Wherefore,  having  answered,  de- 
fendant prays  to  be  dismissed.  The  reply  of 
plaintiff  traversed  the  allegations  of  the  an- 
swer. The  jury  found  for  the  defendant,  and 
his  petition  was  dismissed.  Appellant  relied 
on  these  grounds  for  a  new  trial,  viz.:  That 
the  court  erred  in  refusing  to  instruct  the  jury 
as  requested  by  plaintiff  in  instructions  Inos. 
1,  2,  8,  8,  and  9;  (2)  that  the  verdict  of  the  jury 
is  not  sustained  by  sufiScient  evidence;  (8)  that 
the  court  erred  in  not  excusing  a  juror,  Will- 
iam Pryatt,  for  cause,  he  being  a  stockholder 
in  the  Louisville  Gas  Company,  and  it  being 
the  owner  of  stock  in  the  defendant  company. 
The  motion  for  a  new  trial  was  overrulea,  and 
plaintiff  has  appealed. 

The  plaintiff  below  (appellant  here)  testified 
in  substance  as  follows:  **8.  T.  McLaughlin 
testified:  That  he  was  twenty- two  years  of 
age,  and  a  house  painter  by  trade;  was  a  con- 
tractor in  that  line,  and  had  a  job  in  conjunc- 
tion with  Asa  Carr  of  painting  the  front  of  H. 
C.  Green's  hotel,  known  as  the  'Fourth  Ave- 
nue Hotel,'  and  had  almost  finished  the  work, 
on  the  8th  day  of  July.  1898,  when  he  came  in 
contact  with  one  of  the  defendant's  electric 
wires,  near  the  side  of  a  window,  and  received 
a  shock.  That  defendant  had  two  wires  run- 
ning from  the  west  side  of  Fourth  street  in 
Louisville,  Kentucky.  That  these  two  wires 
were  fastened  to  brackets  attached  to  the  side 
of  the  wall  between  the  first  and  second 
windows  of  the  hotel,  counting  from  the 
north.  These  windows  were  on  the  second 
floor  of  the  building.  The  first  floor  was  oc- 
cupied by  business  firms.  That  these  brackets 
were  fastened  to  the  waU  about  6  inches  from 
each  window,  and  about  5  feet  above  the  sill 
of  the  windows.  That  defendant  had  an  iron 
box,  called  a  'converter,'  attached  to  the  side 
of  the  hotel  building,  midway  between  these 
two  windows.  That  this  box  was  about  a  foot 
above  an  iron  cornice  running  the  full  length 
of  the  building,  immediately  below  the  win- 
dows, about  6  mches  below.  That  these  two 
wires  ran  from  the  brackets  to  the  top  of  this 
converter  or  box.  That  plaintiff  was  shocked 
bjr  the  wire  next  to  the  north  side  of  the  second 
window,  at  a  place  where  the  wire  was  joined 
together,  and  about  half  wav  between  the 
bracket  and  the  converter.  That  this  wire 
ran  down  from  its  bracket  along  the  side  of 
the  window,  and  6  inches  from  the  window, 
for  about  2  feet,  and  then  turned  over  north 
to  the  converter.  That  the  iron  cornice  was 
about  12  inches  wide;  space  enough  for  a  man 
to  stand  on  conveniently,  and  paint.  That  he 
and  his  men  had  used  the  cornice  to  work 
from,  as  there  were  wires  preventing  the 
staging  or  swinging  ladder  from  being  let  down 
between  them.  When  he  had  painted  down 
to  the  bracket  and  wires,  he  pulled  the  staging 
up,  out  of  the  way,  and  painted  arouna  the 
wires  and  the  iron  box,  while  standing  on  the 
iron  cornice.  The  window  sill  was  outside 
about  5  inches  by  6  inches,  and  rested  on  the 
iron  cornice  inside  of  the  wood  about  a  foot 
wide.  That  he  had  put  several  coats  of  paint 
on  the  house,  and  was  through,  with  the  ex- 
ception of  touching  up  the  right  hind  ear  of 
the  iron  box.    That  he  was  in  the  act  of  get. 
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ting  out  of  this  second  window  on  the  cornice, 
to  touch  up  this  ear,  when  he  received  the 
shock.  That  he  had  taken  his  brush  full  of 
paint  in  bis  right  hand,  and  nothing  in  his  left, 
and  was  on  the  sill  of  the  window,  turning 
back  out  onto  the  cornice,  when  he  used  his 
left  hand  to  steady  himself  against  the  north 
side  of  the  window  opening,  when  his  hand 
came  in  contact  with  the  wire,  and  he  received 
the  shock  which  rendered  him  unconscious, 
and  he  did  not  know  anything  more  for  about 
a  half  an  hour,  when  he  was  revived  and 
found  himself  inside  of  the  house,  with  Asa 
Carr,  W.  J.  Cody,  his  employee,  and  Mr.  H. 
C.  Green,  working  with  him  to  revive  him. 
That  his  left  hand  was  burnt  and  blistered  on 
the  Sd  and  4th  fingers,  and  at  the  edge  of  the 
palm,  at  base  of  small  finger.  That  he  suf- 
fered a  great  deal  at  the  time  of  the  shock  and 
long  afterwards.  That  he  went  home  and 
went  to  bed  for  a  week.  That  he  has  never 
fully  recovered  the  fuU  use  of  his  left  arm  and 
hand.  That  he  has  not  been  able  to  work  at 
his  trade  or  calling  on  account  of  the  weakness 
of  his  hand.  That  he  cannot  properly  handle 
the  brush  and  ropes.  That  in  his  trade  it  re- 
quires strong  hands  and  arms  to  hoist  and 
lower  himself  on  the  staging.  That  he  has 
not  had  any  work  at  his  trade  at  all.  That  he 
did  and  is  working  as  a  hand  on  the  steamer 
,  plying  between  Louisville  and  Cin- 
cinnati; and  has  worked  about  two  months. 
That  there  was  no  sign  or  anything  else  to 
warn  him  of  a  danger  about  or  near  those 
wires."  On  cross-examination,  said  8.  T.  Mc- 
Laughlin testified:  That  no  one  warned  him 
at  any  time  about  those  wires.  That  he  did 
not  know  Squire  Green,  but  did  know  Mr. 
Green,  proprietor  of  the  hotel.  That  Squire 
Green  did  not  tell  him  to  keep  away  from  those 
wires.  Did  not  see  Squire  Green  around  the 
building  the  day  before  the  accident.  Squire 
Green  did  not  offer  to  cut  the  wires  if  he 
wanted  it  done.  Nor  did  he  tell  Squire  Green 
that  he  could  get  along  without  the  wires  be- 
ing cut.  That  no  one  told  him  that  the  wires 
were  alive  or  dangerous.  That  he  knew  that 
electric  wires  were  dangerous,  but  that  he  had 
been  working  around  the  wires  all  week,  and 
all  seemed  to  be  insulated,  and  yet  he  was  not 
hurt.  That  he  did  not  know  electricity  was 
turned  on.  That  It  was  about  noon  of  the  8th 
day  of  July,  1893,  when  he  was  hurt.  That 
he  saw  no  lights  about  the  building.  That  he 
came  up  to  the  oflSce  of  the  defendant  one  Sup- 
dav  night;  whether  first  Sunday  after  the  ac- 
cident or  not  he  did  not  remember.  Was 
there  because  Mr.  Smith  had  sent  for  him. 
Did  not  tell  Mr.  Smith  or  anyone  else  that  he 
was  not  hurt,  or  was  scared  more  than  hurt, 
and  did  tell  him  then  and  there  that  he  was 
hurt,  and  showed  him  his  hand,  and  pointed  out 
the  places  where  it  was  burned.  That  he  did 
not  meet  Souire  Green  every  other  Sunday 
on  Third  and  Jefferson  streets.  Witness  Uien 
showed  his  hand  to  the  jury,  pointing  out  the 
only  indication  of  the  burn  at  edge  of  palm. 
That  what  appeared  to  be  a  wart  there  was  not  a 
wart.  It  was  not  there  when  he  was  shocked. 
It  came  there  afterwards,  when  it  healed  up. 

William  J.  Cody  testified:  ** Was  working 
there  on  the  8th  day  of  July,  1893,  the  day  on 
which  Sam  McLaughlin  was  hurt.  That  he 
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was  standing  on  the  first  window,  inside  of 
same,  stirring  some  paint.  The  work  of  paint- 
ing the  building  was  finished  with  the  excep- 
tion of  a  little  space  below  the  second  window 
sill,  and  one  of  the  ears  of  the  iron  box  on  the 
side  of  the  house  between  the  first  and  second 
windows.  That  McLaughlin  got  his  brush  full 
of  paint,  and  was  going  out  to  paint  this  ear; 
and,  while  I  was  at  the  first  window,  be  started 
to  get  out  of  the  second  window,  with  his 
brush  in  his  right  hand.  Had  nothing  left  in 
his  left.  He  had  hardly  gotten  into  the  window 
opening  when  I  heard  a  groan,  followed  im- 
mediately by  a  second  oneT  and  I  then  leaned 
out  of  the  window,  and  looked  in  the  direction 
of  the  groans,  and  saw  McLaughlin  have  bold 
of  the  electric  wire  between  this  iron  box  and 
a  bracket  right  on  the  joint  of  the  wire.  I 
quickly  ran  to  the  second  window,  put  my 
arm  between  him  and  the  north  side  of  the 
window  out  arqund  his  body,  then  reached  out 
over  his  head,  and  took  hold  of  the  wrist  of  his 
left  hand,  and  jerked  it  loose  from  the  wire, 
and  lifted  him  into  the  building,  and  laid  him 
down  on  the  fioor.  About  that  time  Asa  Carr 
came  into  the  room,  and  then  Mr.  Green,  of 
the  hotel.  We  all  rubbed  him,  walked  him, 
and  slapped  him  for  fully  twenty  minutes  be- 
fore be  was  revived.  .At  the  time  I  pulled  his^ 
hand  loose  from  the  wire,  I  received  a  shock 
myself,  but  not  enough  to  hurt  me.  Mc- 
Laughlin, when  I  reached  him,  was  doubled  up 
partly  on  the  window  sill,  and  one  leg  out  oo 
the  iron  cornice  below  the  window.  He  suff- 
ered a  great  deal;  was  unconscious  for  fully 
twenty  minutes.  Examined  the  joint  he  had 
hold  of  immediately  after  we  had  got  him  to- 
himself.  Found  the  joint  very  loose  and  rot- 
ten. One  end  of  the  stuff  used  in  wrapping  it 
was  hanging  down  about  2  inches.  The  wires- 
all  seem^  to  be  covered  with  insulation.  The 
place  McLaughlin  had  hold  of  this  wire  was 
very  near  the  north  edge  of  the  north  side  of 
the  second  window.  The  bracket  to  which  it 
was  fastened  was  within  6  inches  of  the  edge 
of  the  window.  These  windows  were  about  S 
feet  apart.  The  sills  were  of  wood  and  stone. 
The  stone  was  5  inches  wide  and  thick,  and 
rested  on  an  iron  cornice,  running  above  the 
storerooms  on  the  first  fioor.  This  iron  box  or 
converter  was  placed  against  the  wall  between 
the  first  and  second  windows  in  the  middle,  and 
about  a  foot  above  the  iron  cornice.  This  wire 
entered  at  the  top  of  the  box  at  the  side.  The- 
wires  come  from  across  the  street,  from  the 
west  side,  and  run  over  to  these  bracketB,  and 
then  down  to  the  box.  Whenever  we  had 
painted  to  the  top  down  to  these  wires,  we 
pulled  the  staging  up  out  of  the  way,  and 
stood  on  this  iron  cornice,  and  painted  from 
there.  The  cornice  is  12  inches  wide.  Had 
worked  around  the  very  same  wire  several 
times.  Had  experienced  no  shock,  nor  did  be 
notice  anything  wrong  with  the  wire.  All 
seemed  insulat^.  Did  not  remember  seeing 
Squire  Green  around  there.  Did  not  hear  him 
or  anyone  else  warn  McLaughlin  to  beware  of 
the  wires.  Nothing  was  said  about  the  wires 
being  dangerous."  Other  witnesses  testified 
as  to  the  injury. 

John  F.  Bunscomb  testified  as  follows: 
"John  F.  Bunscomb  testified  that  he  is  an 
electrician.     Have  run  similar  plants  to  that  of 
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defendant  Knows  the  defendant's  plant  well, 
and  its  power.  Formerly  an  employee,  when 
the  defendant  was  on  Third  street,  several 
years  ago.  Electric  wires  are  always  insulated ; 
that  is,  covered  with  a  material  that  is  a  noncon- 
ductor. This  is  done  to  prevent  a  wastcf  of 
power,  and  for  safety.  There  are  different 
grades  of  insulation.  'The  insulation  is  put  on 
at  the  factory.  Whenever  it  is  desired  to  join 
two  ends  of  different  wires,  the  ends  are 
scraped  of  all  insulation.  The  clean  ends  are 
then  twisted  around  each  other  closely,  in  or- 
der to  make  close  connection.  After,  the  joint 
is  then  soldered  together.  This  makes  a  per- 
fect connection.  Then,  to  protect  this  joint,  it 
is  wrapped  usually  with  a  rubber  tape  about 
an  inch  wide,  putting  on  five  layers,  which  is 
considered  bj'the  underwriters  as  a  sufficient 
insulation.  This  rubber  tape  adheres  to  itself, 
and,  if  pressed  and  wrapped  on  tightly,  it  will 
not  come  off  easily.  This  is  the  method  of 
wrapping  joints  in  high  tension  wires,  which 
is  the  character  of  defendant's  electric  wires. 
These  joints,  as  well  as  the  regular  insulation 
on  the  wires,  is  apt  to  rot  and  wear  off.  The 
action  of  weather  has  something  to  do  with 
this.  The  rubber  will  rot  in  time,  and,  incase 
a  layer  or  two  is  thus  rotten,  it  will  more  easily 
catch  moisture,  which  renders  the  joint  dan- 
gerous. All  wires  are  more  or  less  dangerous 
when  wet,  as  in  raining  weather;  and  if,  in 
such  case,  a  good  ground  was  had,  I  would  not 
risk  any  of  them.  Iron  cornice  as  usually 
used  above  stone  buildings  forms  an  excellent 
conductor,  and  standing  on  it,  and  holding  a 
wire  charged  with  electricity  of  high  tension, 
even  though  insulated  and  in. dry  weather,  is 
risky;  also,  most  certainly  so,  in  bad  weather. 
Stone  is  not  a  good  conductor  as  iron  in  wet 
weather.  Using  it  instead  of  iron,  I  would  not 
risk  it.  There  6  absolutely  no  perfect  Insula- 
tion except  at  a  ^eat  cost,  which  prevents  it 
being  used  extensively.  All  insulation  is  af- 
fected by  the  changes  in  the  weather.  Rub- 
ber, for  instance,  gets  wet,  and  then  it  is  dried 
by  the  sun.  This  soon  wears  it  out.  If  a 
joint  has  on  it  less  than  five  layers  of  wrapping, 
it  is  just  as  much  or  more  apt  to  be  dangerous. 
The  smallest  pinhole  is  sufficient  to  let  the  elec- 
tricty  of  these  high-tension  wires  escape  in 
force  enough  to  be  fatal.  If  a  joint  is  wrapped 
loosely,  it  will  catch  the  rain  and  moisture,  and 
rot  sooner  than  if  wrapped  tightly  and  evenly. 
A  joint  with  an  end  of  the  wrapping  hanging 
down  a  couple  of  inches  would  be  considered 
dangerous.  The  iron  •box  referred  to  is  a  con- 
verter. It  reduces  the  force  of  the  current. 
The  wires  entering  the  converter  are  called  the 
'primary  wires,'  and  those  leaving  the  box  the 
'secondary  wires,'  which  are  not  dangerous  be- 
cause they  carry  a  light  current;  otherwise,  if 
a  heavy  current,  it  would  bum  out  the  lamps. 
The  full  power  or  volt  of  the  plant  is  used  on 
those  arc  lights  we  see  on  the  streets,  and  only 
a  small  part  is  used  for  lights  inside  the  stores 
and  residences.  Have  seen  men  apparently 
receive  two  thousand  volts  of  electricity  with- 
out serious  results.  The  amount  taken,  though, 
is  mostly  guesswork.  So  many  conditions  en- 
ter into  the  estimation  of  the  amount  actually 
received.  Some  men  seem  to  be  able  to  stand 
more  than  others.  Would  not  tempt  even  the 
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best  of  insulation  if  I  was  standing  on  a  good 
conductor,  especially  in  wet  weather." 

At  the  conclusion  of  plaintiff's  testimony,, 
the  defendant  asked  the  court  to  instruct  the 
jury  to  find  for  defendant,  which  motion  was 
overruled  by  the  court.  The  testimony  of  de- 
fendant conduced  to  show  that  the  defendant 
had  used  reasonable  care,  and  that  plaintiff  was 
not  severely  injured.  It  also  contends  that 
plaintiff  was  guilty  of  contributory  negligence.. 

The  following  are  the  instructions  offered  by 
plaintiff,  and  refused  by  the  court:  "No.  1. 
The  court  instructs  the  jury  that  it  is  the  duty 
of  the  defendant,  the  Louisville  Electric  Light 
Company,  to  so  insulate  or  protect  its  wireis  as 
to  make  them  free  from  danger  to  those  who 
may  be  brought  in  contact  with  them;  and  if 
they  shall  believe  from  the  evidence  that  the 
said  company  failed  to  so  insulate  or  protect 
the  wire  with  which  S.  T.  McLaughlin  came 
in  contact,  and  that  his  injuries  were  caused 
by  the  reason  of  such  failure,  then  the  law  is 
for  the  plaintiff,  and  they  shall  so  find,  unless 
they  shall  further  believe  from  the  evidence 
that  the  said  S.  T.  McLaughlin,  by  his  owa 
negligence,  contributed  to  cause  his  injuries, 
and  that  he  would  not  have  been  injured  but 
for  his  contributory  negligence,  if  any  there 
was.  No.  2.  If  the  jury  shall  believe  from  the 
evidence  that  S.  T.  McLaughlin  came  in  con- 
tact with  said  wire  while  in  the  act  of  climb- 
ing out  of  said  window,  and  that  the  said  wire 
was  not  so  insulated  or  protected  as  to  be  free 
from  danger  to  him,  and  that  his  in  juries  were 
caused  thereby,  they  ought  not  to  find  him 
guilty  of  contributory  negligence,  unless,  in  so 
doing,  he  failed  to  exercise  that  degree  of  care 
which  ordinarily  careful  and  prudent  persons 
usually  exercise  under  the  same  or  similar  cir- 
cumstances. No.  8.  That  the  injury  to  the 
plaintiff  is  conclusive  proof  of  the  defective 
insulation  oi  the  said  wire,  and  of  negligence 
of  the  defendant."  "No.  5.  Contributory 
negligence  means  the  failure  to  observe  that 
degree  of  care  which  ordinarily  careful  and 
prudent  persons  usually  observe  under  the 
same  or  similar  circumstances  to  protect  them- 
selves from  injury,  and,  by  reason  of  such 
failure,  helped  to  cause  or  bring  about  the  in- 
jury complained  of."  "No.  8.  That  if  they 
believe  from  the  evidence  that  the  said  wire 
had  all  the  appearances  of  having  been  prop- 
erly insulated  at  the  time  the  plaintiff  received 
bis  injuries,  that  this  was  then  an  invitation  or 
inducement  to  plaintiff  to  risk  the  consequen- 
ces of  contact  with  same,  in  the  performance 
of  his  work  in  painting  the  house  to  which 
said  wire  was  attached.  No.  9.  That,  if  the 
jury  believe  from  the  evidence  that  the  plain- 
tiff was  not  cautioned  especially  as  to  the  dan- 
ferous  condition  of  said  wire  before  the  acci- 
ent  occurred,  then  they  are  not  to  find  him 
guilty  of  contributory  negligence."  The  in- 
structions given  are  as  follows:  "No.  1.  The 
court  instructs  the  jury  that  it  was  the  duty  of 
the  defendant,  the  Louisville  Electric  Light 
Company,  to  so  insulate  or  protect  its  wires  at 
places  where  they  may  be  dangerous  to  humaa 
life,  as  to  make  them  reasonably  free  from  dan- 
ger to  persons  who  may  come  in  contact  with 
them;  and  if  they  shall  believe  from  the  evi- 
dence that  the  wire  with  which  the  plaintifT 
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came  in  contact  was  Dot  insulated  or  protected 
at  the  point  where  he  caught  it,  and  that  he  re- 
ceived the  injuries  of  which  he  complained  be- 
cause thereof,  then  the  law  is  for  the  plaintiff, 
and  they  shall  so  find,  unless  they  shall  further 
believe  from  the  evidence  that  he  contributed 
to  cause  his  injury  by  his  own  negligence,  and 
that  he  would  not  have  been  injured  but  for 
his  contributory  negligence,  if  any  there  was. 
No.  2.  But  unless  they  shall  believe  from  the 
evidence  that  the  defendant's  wire  at  that  point 
mentioned  in  instruction  No.  1  was  not  so  in- 
sulated or  protected  as  to  make  it  reasonably 
free  from  danger,  and  that  the  plaintiff  was 
injured  thereby,  the  law  is  for  the  defendant, 
and  thev  should  find.  No.  8.  Or  if  they 
shall  believe  from  the  evidence  that  the 
plaintiff  was  negligent,  and  thereby  con- 
tributed to  cause  the  injury  of  which  be  com- 
plained, and  that  he  would  not  have  been  in- 
jured but  for  his  contributory  negligence,  if 
any  there  was,  then  the  law  is  for  the  defend- 
ant, and  they  should  so  find.  No.  4.  If  the 
jury  find  for  the  plaintiff,  they  should  award 
Jhim  such  a  sum  in  damages  as  they  may  be- 
lieve from  the  evidence  would  fairly  compen- 
sate him  for  the  mental  and  physical  sufferings 
endured  by  him  by  reason  of  his  injuries,  and 
for  loss  of  time  and  capacity  to  earn  money  at 
his  trade  and  occupation.  If  they  shall  find 
from  the  evidence  that  the  injuries  of  S.  T. 
McLaughlin  were  caused  by  the  negligence  of 
defendant,  and  shall  further  believe  from  the 
evidence  that  the  negligence,  if  an^  there  was, 
was  gross,  then  they  may,  in  their  discretion, 
award  him  such  a  further  or  additional  sum  as 
punitive  damages  as  they  may  deem  right  and 
proper,  under  the  evidence  and  these  instruc- 
tions, not  exceeding  in  all  the  sum  claimed  in  the 
petition.  Gross  negligence  means  the  absence 
of  slight  care.  No.  5.  Ordinary  care  means 
that  degree  of  care  which  ordini^rily  careful 
and  prudent  persons  usually  observe  under  the 
same  or  similar  circumstances.  Negligence 
means  the  failure  to  observe  ordinary  care. 
No.  6.  Contributory  negligence  means  the 
failure  to  observe  that  degree  of  care  which 
ordinarily  careful  and  prudent  persons  usually 
observe  under  the  same  or  similar  circum- 
stances to  protect  themselves  from  harm,  and, 
by  reason  of  such  failure,  helped  or  caused  to 
bring  about  the  injury  comblained  of."  To 
the  giving  of  instructions  Nos.  1  and  2,  the 
plaintiff  excepted. 

The  demurrer  to  the  petition  was  properly 
overruled,  as  was  also  the  motion  for  instruc- 
tion to  the  jury  to  find  for  the  defendant.  It 
also  seems  to  us  that  William  Pryott  had  a  dis- 
qualifying interest  in  the  action,  and  should 
have  been  excused  for  cause.  But  by  far  the 
most  important  question  involved  is  the  law 
applicable  to  the  case.  Electricity  is  a  power- 
ful and  subtle  force,  and  its  nature  and  man- 
ner of  use  not  well  understood  by  the  public, 
nor  is  its  presence  easily  ascertained  or  deter- 
mined. Its  use  for  private  gain  is  very  exten- 
sive, and  becoming  more  and  more  so.  The 
daily  avocation  of  many  thousands,  of  neces- 
sity, brings  them  near  to  the  subtle  force,  and 
it  seems  clear  that  the  electric  companies 
should  be  held  to  the  use  of  the  utmost  care 
to  avoid  injuring  those  whose  business  or 
pleasure  requires  them  to  come  near  such  a 
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death-dealing  force.  In  the  case  of  GlemenU 
V.  Louisiana  Electric  Light  Co,  44  La.  Ann. 
695  et  acq.,  16  L.  R  A.  48,  the  court  said: 
"The  decease,  Clements,  was  lawfully  on  the 
gallery  roof.  He  was  engaged  in  a  service 
that  necessarily  required  him  to  run  the  risk  of 
coming  in  contact  with  defendant's  wires, 
either  by  stepping  over  them  or  going  under 
them.  It  is  probable  that  the  latter  mode  was 
the  most  convenient,  and  there  is  no  evidence 
that,  in  so  doing,  be  incurred  any  greater  risk. 
The  wires  were  visible,  and  to  all  appearances 
were  safe.  The  great  force  that  was  being 
carried  over  the  wire  gave  no  evidence  of  its 
existence.  There  was  no  means  for  a  man  of 
ordinary  education  to  distinguish  whether  the 
wire  was  dead  or  alive.  It  had  all  the  appear- 
ance of  having  been  properly  insulated.  From 
this  fact  there  was  an  invitation  or  inducement 
held  out  to  Clements  to  risk  the  consequences 
of  contact.  He  had  a  right  to  believe  they 
were  safe,  and  that  the  company  had  complied 
with  its  duties  specified  by  law.    He  was  re- 

?[uired  to  look  for  patent,  and  not  latent,  de- 
ects.  Had  he  known  of  the  defective  insula- 
tion, and  put  himself  in  contact  with  the  wire, 
he  would  have  assumed  the  risk.  The  defect 
was  hidden,  and  the  insulation  wrapping  was 
deceptive.  It  is  certain,  had  it  been  properly 
wrapped,  Clements  would  not  have  been 
killed.  His  death  is  conclusive  proof  of  the 
defect  of  the  insulation  and  the  negligence  of 
defendant.     He  exercised  reasonable    care  In 

going  under  the  wire  in  the  performance  of  his 
uty,  as  he  had  a  right  to  believe,  from  exter- 
nal appearances,  that  the  wire  was  safe.  His 
action  was  such  as  not  to  tend  to  expose  him- 
self directly  to  the  danger  which  resulted  in 
the  injury.  In  fact  there  was  no  apparent  dan- 
ger. ...  It  cannot  be  said  that,  when  Clem- 
ents went  on  the  roof  to  repair  it,  he  went  into 
the  presence  of  known  danger,  and  assumed 
the  hazards  of  the  employment.  The  employ- 
ment was  not  dangerous.  The  wires,  if  prop- 
erly insulated,  as  above  stated,  would  have 
been  harmless.  It  was  only  a  remote  danger, 
which  he  had  to  risk,  and  this  depending  upon 
the  fact  whether  or  not  the  defendant  company 
had  done  its  duty  as  specified  by  law.  The 
external  appearances,  the  only  indication  of 
performed  dutv  to  which  Clements'  attention 
could  be  fixed,  were  guaranties  that  the  de- 
fendant company  had  done  Its  duty.  These 
appearances  assured  him  that  in  the  perform- 
ance of  his  work  in  sweeping  the  roof,  it  was 
not  dangerous  for  him.  to  risk  ^ing  over  or 
under  the  wire.  Bomar  v.  Louitiana  North  d 
South  B.  Co,  42  La.  Ann.  083.  Even  in  the 
presence  of  a  known  danger,  to  constitute  con- 
tributory negligence  it  must  be  shown  that 
the  plaintiff  voluntarily  and  unnecessarily  ex- 
posed himself  to  it,  unless  it  is  of  that  charac- 
ter that  the  plaintiff  must  assume  the  risk  from 
the  verv  nature  of  the  danger  to  which  he  is 
exposed.  From  the  appearances  of  the  wire, 
its  wrappings  with  insulated  tape,  and  the 
known  duty  of  the  diefendant  to  protect  the  in- 
sulation at  this  particular  splice  or  joint,  Clem- 
ents had  no  reason  to  anticipate  danger  except 
from  the  fault  of  the  defendant  company. 
This  fault  was  the  cause  of  his  death,  and  bis 
act  in  passing  under  or  over  the  wires  was  too 
remote  to  give  it  the  character  of  contributory 
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negligence.  *'  The  case  of  Haynea  v.  BaUigh 
Gas  Co.  114  N.  C.  211.  26  L.  R.  A.  810,  was 
an  action  to  recover  for  death  caused  by  a  boy 
taking  bold  of  a  live  broken  wire  that  was  in 
the  street.  We  quote  from  the  decision  of  the 
court  as  follows:  "It  is  due  to  the  citizen  that 
electric  companies  that  are  permitted  to  use  for 
their  own  purposes  the  streets  of  a  city  or  town 
shall  be  required  to  exercise  the  utmost  de&:ree 
of  care  in  the  construction,  inspection,  ana  re- 
pair of  their  wires  and  poles,  to  the  end  that 
travelers  along  the  highway  may  not  be  in- 
jured by  their  appliances.  The  danger  is 
great,  and  care  and  watchfulness  must  be  com- 
mensurate to  it.  Passengers  on  railroad  trains 
have  a  right  to  expect  and  require  the  exercise 
by  the  carrier  of  the  utmost  care,  so  far  as  hu- 
man skill  and  foresight  can  go.  for  the  reason 
that  a  neglect  of  duty  in  such  case  is  likely  to 
result  in  great  bodily  harm,  and  sometimes 
-death  to  those  who  are  compelled  to  use  that 
means  of  conveyance,  *a8  the  result  of  the 
least  negligence  may  be  of  so  fatal  a  nature  the 
duty  of  vigilance  on  the  part  of  the  carrier  re- 
quires the  exercise  of  that  amount  of  care  and 
skill  in  order  to  prevent  accidents.'  Ray, 
Negligence  of  Imposed  Duties,  p.  58.  All  the 
reasons  that  support  the  rigid  enforcement  of 
this  rigid  rule  against  the  carrier  of  passengers 
by  steam  apply  with  double  force  to  those  who 
are  allowed  to  place  above  the  streets  of  a  city 
wires  charged  with  a  deadly  current  of  elec- 
tricity, or  liable  to  become  so  charged.  The 
requirement  does  not  carry  with  it  too  heavy  a 
burden.  Human  skill  can  easily  place  wires 
and  poles  so  that  they*will  not  fall  or  break, 
unless  subjected  to  some  strain  that  could  not 
be  anticipated;  and  it  can  as  readily  prevent 
the  possibility  under  ordinary  circumstances 
of  the  contact  of  wires  that  should  not  be  al- 
lowed to  touch  one  another." 

The  evidence  in  this  case  conduces  to  show 


that  appellant  was  at  work  at  his  regular 
trade,  and  was  where  he  had  a  right  to  be.  and 
the  joint  of  the  wire,  being  apparently  insu- 
lated, was  to  some  extent,  at  least,  a  guaranty 
that  there  was  no  danger;  but.  independent  of 
that  fact,  the  situation  of  appellant,  his  work 
in  hand,  and  the  proximity  of  the  wire,  were 
such  that  he  might  without  negligence  have 
thoughtlessly  taken  hold  of  the  wire,  because 
he  seemed  to  need  support;  and.  besides,  it 
was  hardly  to  be  expected  that  the  current  was 
on  the  wire  at  about  noon,  the  wire  being  used 
wholly  to  supply  incandescent  lights  or  lamps. 
It  seems  clear  to  us  that  appellee  should  have 
been  required  to  have  had  perfect  protection 
on  its  wires  at  the  point  and  place  where  ap- 
pellant was  in jureo.  The  fact  that  it  was  verv 
expensive  or  inconvenient  is  no  excuse  for  such 
failure.  Very  great  care  might  be  sufficient  as 
to  the  wires  at  points  remote  from  public  pass- 
ways,  buildings,  or  places  where  persons  need 
not  go  for  work  or  business;  but  the  rule  should 
be  different  as  to  points  where  people  have  the 
right  to  go  for  work,  business,  or  pleasure.  At 
the  latter  points  or  places  the  insulation  or  pro- 
tection should  be  made  perfect,  and  the  utmost 
care  used  to  keep  it  so.  Instructions  Nos.  1. 
2,  8,  5,  and  8.  asked  by  appellant,  should  have 
been  given.  The  others  refused  were  not  im- 
portant, and  tended  to  draw  attention  to  par- 
ticular facts  or  evidence.  Such  instructions 
are  not  favored  in  law.  It  results  from  the 
foregoing  views  that  the  court  erred  in  giving 
instructions  Nos.  1  and  2,  marked  as  given. 
The  other  instructions  ociven  by  the  court  were 
not  excepted  to;  hence  need  not  be  discussed. 
For  the  errors  indicated,  the  judgment  below 
is  reversed,  and  cause  remanded,  with  direc- 
tions to  set  aside  the  verdict  and  judgment, 
and  for  a  new  trial  upon  principles  consistent 
with  this  opinion. 
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Thomas  LANCEY  et  al.,  AppU., 

V. 

KING  COUNTY  et  aL,  Bespts, 
(15  Wash.  9.) 

1m  ProTiflioiifl  coBcemlii^  the  eondenio 
lUitioB  and  dlspouU  of  land  by  oountles  in 
relation  to  public  Improvements  undertaken  by 
the  state  or  the  United  States  are  sufflolently  cov- 
ered by  a  title  '*An  Act  to  Qrant  to  and  Prescribe 
Powers  of  Counties  Relative  to  Public  Works 
Undertaken  or  Proposed  by  the  State  or  the 
(Jnlted  States.^' 

'2.  A  prohibition  of  eotinty  aid  to  any  indl- 
vidual,  aasodaUon,  company,  or  corporation  does 
not  apply  to  such  aid  to  the  state  or  United  States. 

3*  A  prohibition  agatngt  county  indeht- 
m  for  any  other  than  strictly  county  pur- 


poses win  not  prevent  Indebtedness  for  a  public 
canal  through  the  county  to  connect  two  large 
public  waterways  with  the  ocean. 
4.  That  title  to  a  pnblie  improvement 
when  it  is  completed  is  to  be  conveyed 
to  the  Onlted  States  will  not  prevent  the  state 
from  exercising  its  power  of  eminent  domain  to 
acquire  the  necessary  land  upon  which  to  con- 
struct it. 

(June  18, 1896.) 

APPEAL  b^  plaintiffs  from  a  Judgment  of 
the  Superior  Court  for  King  County  in 
favor  of  defendants  in  a  proceeding  to  enjoin 
defendants  from  making  a  certain  public  im- 
provement under  an  act  of  the  legislature. 
AJfirmed, 
The  facts  are  stated  in  the  opinion. 


Note.— As  to  what  will  constitute  a  public  pur- 1  As  to  the  right  of  a  foreign  corporation  to  take 
pose  for  which  public  money  may  be  used,  see  note  property  by  eminent  domain,  Boenote  to  Lancaster 
to  Daggett  V.  Oolgan  (Oal.)  14  L.  B.  A.  474.  >  v.  Amsterdam  Improv.  Co.  (N.  Y.)  24  L.  B.  A.  327. 
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"Mr,  C*  W.  Turner,  for  appellants: 

No  bill  shall  embrace  more  than  one  sobject, 
and  that  shall  be  expressed  in  the  title. 

Const,  art.  1,  $  10.    This  is  mandatory. 

The  act  of  the  legislature  In  question  violates 
this  provision  of  the  Constitution,  because  it 
embraces  more  than  one  subject  and  not  one 
of  the  real  subjects  of  it  is  expressed  in  the 
title. 

Wooif  V.  Taylor,  98  Ala.  254;  8taU,  Standish, 
y.  Nomland,  8N.  D.  427;  Quinnv.  Cumberland 
County,  1A2  Pa.  55;  StaXe,  Ivea,  v.  Kansas  City, 
50  Kan.  506;  Grand  Eapids  V.  Bvrlingame,  93 
Mich.  469;  Davies  v.  Saginaw  County  Supers. 
80  Mich.  295;  Montgomery  v.  State,  88  Ala. 
141;  People,  Longenecker,  v.  Nelson,  133  111. 
565;  StaU  v.  Brown,  79  Ga.  824;  Astor  v. 
Arcade  B.  Co.  113  N.  Y.  08,  2  L.  R.  A.  780; 
People,  Seeley,  v.  Hall,  8  Colo.  485;  Henderson 
y.  London  dk  L,  Ins,  Co,  135  Ind.  23,  20  L.  R. 
A.  827;  Thomas  v.  Wahash,  St.  L.  d  P.  B.  Co. 
40  Fed.  Rep.  126,  7  L.  R.  A.  145;  Davis  y. 
State,  61  Am.  Dec.  331,  and  note  and  cases 
cited  therein  at  pp.  842-346;  People  v.  Parks, 
58  Cal.  624;  By&rson  y.  Utley,  16  Mich.  260; 
Cooley,  Const.  Lim.  4th  ed.  pp.  147-151. 

The  statute  under  consiaeration  provides 
that  the  expenses  to  be  incurred  in  acouiring 
the  property,  etc.,  mentioned  therein  for  the 
United  States,  shall  be  defrayed  through  the 
taxing  power  of  the  state,  and  that  therefore 
such  i)ower  shall  be  exercised  by  one  sovereign 
for  the  benefit  of  another,  at  the  sole  cost  of 
the  taxpayers  of  one  county.  This  is  not  the 
•'public  purpose"  for  which  the  state  can  lay 
taxes. 

Cooley,  Taxn.  2d  ed.  pp.  4, 55,  108-110, 113, 
140-142,and  note,  143-145, 688,  etseg.;  1  Destv, 
Taxn.  pp.  14,  17,  25,  26  (embracing  ^§  8.  0); 
Taxation  and  Eminent  Domain  Distinguished, 
Id.  §  2;  Restriction  on  Legislative  Power,  Id. 
p.  272;  Purpose  must  be  Local,  Id.  pp.  274, 
288-287. 

The  statute  objected  to  authorizes  the  exer- 
cise of  the  state's  eminent  domain  for  the  use 
and  benefit  of  the  United  States,  which  is  be- 
yond the  power  of  any  state  to  do. 

People,  TwomUey,  v.  Wamphrey,  23  Mich. 
471,  0  Am.  Rep.  04;  KoJd  v.  United  States,  01 
U.  S.  367,  23  L.  ed.  440;  New  Orleans  v.  United 
States,  85  U.  S.  10  Pet.  723,  0  L.  ed.  507:  Dickey 
V.  MaysmUe,  W.  R  A  L.  Tump.  Boad  Co. 
7  Dana,  113;  MCvUoch  v.  Maryland,  17  U.  S. 
4  Wheat.  429,  4  L.  ed.  607;  Darlington  v. 
United  States,  82  Pa.  382,  22  Am.  Rep.  766. 

Messrs.  A.  W.  Hastle,  R.  S.  Greene* 
and  Thomas  Bnrke*  for  respondents: 

The  Judiciary  will  not  interfere  to  avoid  legis- 
lative action  except  in  cases  where  the  viola- 
tion of  constitutional  inhibitions  is  most  clear. 

Sutherland.  Stat.  Constr.  §  02;  Montdair 
Twp.  v.  BamsdeU,  107  U.  S.  155, 27  L.  ed.  433; 
State,  MeCarty,  v.  Montgomery  County  Comrs. 
26  Ind.  522;  People,  Boehester,  v.  Briggs,  50  N. 
Y.  553. 

The  Constitution  does  not  prescribe  the 
terms  in  which  the  subject  of  a  bill  shall  be  set 
out  in  its  title.  It  will  be  suflScient  if  the  sub- 
ject of  the  act  is  so  expressed  in  the  title  as  to 
indicate  to  all  what  that  subject  is,  or  to  call 
attention  thereto. 

Allegheny  County  Home's  Case,  77  Pa.  77; 
Johnson  v.  People,  83  111.  436;  Sun  Mut.  Ins. 
84  L.R.  A. 


Co.  V.  New  York.  8  N.  Y.  252;  Marstan  v. 
HumM,  3  Wash.  276;  BUnois  v.  lUinois  C.  B. 
Co.  33  Fed.  Rep.  766;  1  Dill.  Mun.  Corp.  4th 
ed.g51. 

Tne  provisions  of  the  act,  as  described  in  its 
different  sections,  are  not  incongruous,  but,  on 
the  contrary,  have  an  intimate  connection  and 
relation  to  each  other. 

State,  Weir,  v.  Dai>is  County  Judge,  2  Iowa, 
280;  Clinton  Twp.  v.  Draper,  14  Ind-  205; 
Wi^mier  v.  StaU,  Dickey,  07  Ind.  160;  Brew- 
ster v.  Syracuse,  10  N.  Y.  116;  Woodson  v. 
Murdock,  80  U.  S.  22  Wall.  351,  22  L.  ed.  716; 
San  Antonio  v.  Mehaffy,  06  U.  S.  315, 24  L.  ed. 
817;  Montdair  Twp.  v.  BamsdOl,  107  U.  8. 147, 
27  L.  ed.  431;  Otoe  County  v.  Baldwin,  111  C. 
S.  1,  28  L.  ed.  331;  Mahomet  v,  Quackenbush, 
117  U.  S.  508,  20  L.  ed.  082;  Carter  County  v. 
ift-7i^n,120  U.  S.  517, 30  L.  ed.  701;  People,  Bad- 
ger, V.  Loewenthal,  03  111.  101;  Blake  v.  Peop/^, 
100  111.  504;  Mix  v.  lUinois  C.  B.  Co.  116  Dl.  502; 
Phillips  V.  Covington  <fe  C.  Bridge  Co.  2  Met. 
(Kv.)210;  StaU  v.  Bank  of  Missouri,  45  Mo. 
528;  Mbrford  v.  Unger,  8  Iowa,  82;  Whiting  v. 
Mount  Pleasant,  11  Iowa,  482;  Beed  v.  State, 
12  Ind.  641;  Sutherland,  Stat.  Constr.  §  d'i; 
Sedgw.  Stat  &  Const.  L.  2d  ed.  p.  520.  note; 
Tedsr  v.  Seattle,  1  Wash.  808;  Qaseh  v.  Datnes, 
1  Wash.  200;  StaU  v.  Spokane  FaUs,  2  Wash. 
40;  Marston  v.  Bumes,  3  Wash.  267;  Mating 
V.  Orummey,  5  Wash.  222;  Seymour  v.  Taeoma, 
6  Wash.  138;  McMaster  v.  Advance  Thresher 
Co.  10  Wash.  147. 

The  proposed  improvement  is  a  public  im- 
provement; and,  being  such,  is  a  public  pur- 
pose for  which  debt  caa  be  incurred  or  taxes 
levied  either  by  the  state  or  one  of  its  munic- 
ipal subdivisions. 

Cooley,  Taxn.  2d  ed.  130-132;  1  DilL  Mun. 
Corp.  4lh  ed.  |S  153,  158,  608;  Sedgw.  Slat. 
&  Const  L.  2a  ed.  429,  note;  Burroughs, 
Taxn.  §^  15,  25;  Thomas  v.  Leland,  24  Wend. 
65;  Philadelphia  v.  Field,  68  Pa.  320;  Benson 
V.  Albany,  24  Barb.  248;  Clarke  v.  BoehesUr, 
Id.  446;  People,  Doty,  v.  Benshaw,  61  Barb. 
400;  Leavenworth  County  Comrs.  v.  Miller.  7 
Kan.  470,  12  Am.  Rep.  426;  Pattison  v.  Tuba 
County  Supers.  13  Cal.  170;  Stockton  d:  V.  It 
Co.  V.  Stockton,  41  CaL  147;  SUwart  v.  Polk 
County  Supers.  30  Iowa,  0;  Bonnifidd  v.  Bid- 
wdl,  32  Iowa,  140;  Thompson  v.  Lee  County, 
70  U.  S.  3  Wall.  827, 18  L.  ed.  177;  Knox  Oottnty 
Comrs.  V.  Aspinwall,  62  U.  8.  21  How.  539,  16 
L.  ed.  208;  Amey  v.  Alleg/ieny  City,  66  U.  8. 
24  How.  864,  16  L.  ed.  614;  Oelpeke  v.  Du^ 
buque,  68  U.  S.  1  Wall.  175.  17  L.  ed.  520; 
Mercer  County  v.  Haekett,  68  U.  8.  1  Wall.  88, 
17  L.  ed.  548;  Myer  v.  Muscatine,  68  U.  S.  1 
Wall.  384,  17  L.  ed.  564;  Chicago,  B.  A  O.  B. 
Co.  V.  Otoe  County,  83  U.  8.  16  Wall.  674,  21 
L.  ed.  880;  Butler  v.  Dunham,  27  HI.  474; 
Northern  P.  B.  Co.  v.  BoberU.  42  Fed.  Rep. 
734;  BoberU  v.  Northern  P.  R  Co.  158  U.  S. 
1,  80  L.  ed.  878;  Sharpless  v.  PhUaddphia,  21 
Pa.  171,  50  Am.  Dec.  750;  Walker  v.  Cindn- 
nati,  21  Ohio  St.  14,  8  Am.  Rep.  24;  1  Destv, 
Taxn.  §§  8,  60;  Stockton  v.  Powdl,  29  Fla.  1, 
15  L.  R.  A.  42. 

The  canal  in  this  instance  is  a  county  pur- 
pose. 

Ooddin  v.  Crump,  8  Leigh,  120;  Taylor  v. 
Newberne  Comrs.  2  Jones,  Eq.  141, 64  Am.  Dec. 
566;  Nichol  v.  Nashville,  9  Humph.  252;  Hasr 
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hnmck  v.  Milwaukee,  18  Wis.  42.  80  Am.  Dec. 
718;  MMU  County  v.  Kimball,  102  U.  S.  691, 
26  L.  cd.  288;  Atlantic  Trust  Co.  v.  Darling- 
ton.  68  Fed.  Rep.  76;  State,  AUy.  Oen.,  v.  To- 
Udo.  48  Ohio  St.  112,  11  L.  R.  A.  729;  Folsom 
V.  Totonship  Ninety-Six  {"Foleom  v.  Ninety- 
Six  ")  169  if.  8.  611.  40  L.  ed.  278;  Cfiicago,  D. 
d:  V.  R.  Co,  V.  Smith,  62  Rl.  268.  14  Am.  Rep. 
99;  Burr  v.  CarbondaU,  76  Rl.  455;  Marks  v. 
Purdue  University,  87  Ind.  155:  Cordon  v. 
Comes,  47  N.  Y.  608;  Merrick  v.  Ainherst,  12 
Allen.  600. 

The  que9tion  of  what  is  a  public  purpose  is 
for  the  legislature  to  determine  in  the  first  in- 
stance. 

Cooley,  Const.  Lim.  5th  ed.  p.  604;  Brod- 
Iiead  y.  Milwaukee,  19  Wis.  658,  88  Am.  Dec. 
711;  /^er  v.  BlairsviUe  School  Directors,  50  Pa. 
150;  Sehenley  v.  AUegheny,  25  Pa.  128. 

Admitting,  for  the  present,  the  assumption 
that  the  intent  of  this  act  is  to  provide  that  the 
state  should  vicariously  exercise  its  right  of 
eminent  domain  in  behalf  of  the  United  States, 
the  weight  of  authority  and  the  better  reason- 
ing are  m  support  of  that  right. 

Gilmer  v.  Lime  Point,  18  Cal.  258;  Lewis, 
Em.  Dom.  §  1;  Burt  v.  Merchants^  Ins,  Co,  106 
Mass.  868.  8  Am.  Rep.  889. 

It  cannot  be  successful] j  claimed  that  a'ship 
canal  within  the  borders  of  the  state  is  not  a 
public  use  to  the  people  of  that  state. 

Lewis,  Em.  Dom.  §  170;  Mills.  Em.  Dom. 

tl4;  Cooley.  Const.  Lim.  5th  ed.  659;  Sedgw. 
^tat.  &  Const.  L.  2d  ed.  446,  note;  Chesa- 
peake d  C,  Canal  Co,  v.  Key,  8  Cranch,  C.  C. 
599;  Willyard  v.  Hamilton,  7  Ohio  St.  pt  2, 
p.  Ill,  80  Am.  Dec.  195. 

Assuming,  then,  that  the  object  to  be  accom- 
plished is  a  public  use,  the  question  of  the  ne- 
cessity of  exercising  the  power  arises.  The 
decision  of  this  question  is  legislative  and  not 
judicial. 

Mississippi  d  Rum  River  Boom  Co.  v.  Pat- 
terson, 9b  U.  S.  406.  25  L.  ed.  207;  Story, 
Const.  Lim.  5th  ed.  658;  Lewis,  Em.  Dom. 
§  288;  Mills.  Em.  Dom.  §  11. 

The  use  being  public  and  its  necessity  de- 
clared, the  agency  by  or  through  which  the 
state  proceeds  to  the  fulfilment  of  the  use  and 
the  accomplishment  of  that  end  lies  in  the 
judgment  of  the  legislature. 

Cooley,  Const.  Lim.  5th  ed.  666;  Morris 
Canal  d:  Bkg,  Co,  v.  Townsend,  24  Barb.  65»; 
New  York  S  E,  R.  Co.  v.  Toung,  88  Pa.  175; 
AbboH  v.  New  York  &  N.  E.  R,  Co,  145  Mass. 
450;  Re  Townsend,  89  N.  Y.  171 ;  Harris  y. 
Elliott,  85  U.  S.  10  Pet.  25.  9  L.  ed.  888,  and 
cases  cited  below. 

The  state  has  a  general  right  .to  condemn 
land  to  public  use;  she  may  select  her  own 
agent  to  accomplish  this  public  end,  she  has 
selected  the  United  States  as  such  agent:  the 
government  is  capable  of  undertaking  the  trust 
and  receiving  title;  this  public  use  is  a  use  to 
the  state;  neither  the  Constitution  of  the  state 
nor  that  of  the  United  States  forbids  the  Fed- 
eral government  from  taking  or  the  state  from 
granting  this  right;  and  the  rights  and  interests 
of  the  citizens  are  as  fully  protected  as  if  the 
state  took  the  land  for  her  own  peculiar  pur- 
poses. 

Qilmer  v.  Lime  Point,  18  Cal.  258;  United 
States  y.  Dumplin  Island,  1  Barb.  24:  Reddall 
v.  Bryan,  14  Md.  444,  74  Am.  Dec.  550;  Burt 
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V.  Merchant/^  Ins.  Go.  106  Mass.  856,  8  Am. 
Rep.  889;  Orr  v.  Quimby,  64  N.  H.  590;  United 
States  v.  Reed,  56  Mo.  565;  Re  United  States, 
96  N.  Y.  227. 

It  is  not  the  intention  of  the  act  to  exercise 
the  right  of  the  state  for  the  use  and  benefit  of 
the  United  States. 

Vast  works  of  the  character  indicated  may 
be  beyond  the  present  ability  of  the  county  to 
prosecute,  but  that  should  be  no  good  reason 
for  refusing  to  permit  it  to  receive  aid  from, 
and  so  far  as  it  can  to  extend  help  to,  the  Fed- 
eral government,  when  that  government  moves 
in  a  matter  in  which  the  county  is  so  vitally 
interested. 

Re  United  States,  supra;  Cooley,  Const.  Lim. 
5th  ed.  525:  Gilmer  y.  Lime  Point,  18  Cal.  229: 
Burt  y.  Merchants^  Ins.  Go,  106  Mass.  856.  8 
Am.  Rep.  889;  Bsople,  Twombley,  v.  Humphrey, 
28  Mich.  481.  9  Am.  Rep.  94;  KoM  y.  United 
States,  91  U.  S.  867.  28  L.  ed.  449;  Darlington 
y.  United  States,  82  Pa.  882. 22  Am.  Rep.  766. 

Scott,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  enjoin  the  re- 
spondents, as  county  officers,  from  proceeding 
under  an  act  of  the  l^islature  approved  Feb- 
ruary 12, 1895  (Laws  1895,  p.  8),  entitled  ''An 
Act  to  Grant  to  and  Prescribe  Powers  of  Coun- 
ties Relative  to  Public  Works  Undertaken  or 
Proposed  by  the  State  of  Washington,  or  the 
United  States,  and  Declaring  an  Emergency" 
to  condemn  land  for  a  right  of  way  for  a  ship 
canal  to  connect  lakes  Union  and  Washington, 
in  King  county,  with  the  waters  of  Puget 
sound,  an  undertaking  projected  by  the  gen- 
eral government.  TheconstitutionMity  of  the 
act  is  attacked  upon  several  grounds,  the  first 
of  which  is  that  it  is  in  violation  of  §  19, 
art  2,  of  the  Constitution,  which  provides  that 
"no  bill  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title."  Sim- 
ilar provisions  are  contained  in  the  Constitu- 
tions of  many  of  the  states,  and  there  are  so 
many  cases  bearing  upon  the  proposition  as  to 
prevent  a  consideration  of  them  in  detail.  It 
is  well  settled,  however,  by  the  weight  of  au- 
thority, that  an  act  of  the  legislature  will  not 
be  declared  void  except  in  cases  where  the  vio- 
lation of  this  constitutional  Inhibition  is  most 
clear,  and  sound  policy  and  legislative  conven- 
ience require  that  this  proyision  should  be 
liberally  construed.  The  subject  of  this  act  is 
the  condemnation  and  disposal  of  land  by 
counties  for  a  public  use  in  relation  to  public 
improvements  undertaken  by  the  state  or  the 
United  States;  and,  in  our  opinion,  the  subject- 
matter  of  the  act  is  fairly  included  within  the 
scope  of  its  title,  and  there  is  nothing  mislead- 
ing in  the  title.  The  powers  grant^  are  not 
itemized  therein,  but  this  is  unnecessary.  The 
title  gives  notice  that  certain  powers  are  granted 
for  the  purposes  mentioned,  and  that  those 
powers  are  prescribed  in  the  act  There  is  one 
general  subject  embraced  in  the  act,  and  only 
one,  and  that  is  expressed  in  the  title  sutn- 
ciently  to  prevent  any  person  from  being  mis- 
led thereby.  The  purpose  of  the  title  is  only 
to  call  attention  to  the  subject-matter  of  the 
act  and  the  act  itself  must  be  looked  to  for  a 
full  description  of  the  powers  conferred. 
Marston  v.  Humes,  8  Wash.  267;  Montdaxr 
Twp.  v.  Ramsdell,  107  U.  B.  147,27  L.  ed.  481; 
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State,  MeCarty,  v.  Montgomery  Couvty  Comre, 
26  Ind.  622;  P«?p^0.  Bocheeter,  v.  Briggs,  50  N. 
Y.  553;  Allegheny  County  Homers  Case,  77 
Pa.  77;  Johnson  y.  People,  88  111.  481. 

Another  objection  is  that  the  act  is  in  conflict 
with  §  7,  art.  8,  of  the  Constitution,  which 
provides  that  "no  county  .  .  .  shall  hereafter 
give  an^  money  or  property,  or  loan  its  money 
or  credit,  to  or  in  aid  of  any  individual,  asso- 
ciation, company,  or  corporation  except  for  the 
necessary  support  of  the  poor  and  infirm,  or 
become  directly  or  indirectly  the  owner  of  any 
stock  in  or  bonds  of  any  association,  company, 
or  corporation."  It  is  clear  that  neither  the 
state  nor  the  United  States  is  an  * 'individual,  as- 
sociation, company,  or  corporation,'^  within  the 
meaning  of  this  section,  and  cannot  legitimately 
be  brought  therein  by  any  judicial  construc- 
tion thereof.  Walker  v.  Cincinnati,  21  Ohio 
St.  14,  8  Am.  Rep.  24. 

It  is  next  insisted  that  the  act  is  obnox- 
ious to  the  provisions  of  ^  6,  art.  8,  of  the 
Constitution,  which  prohibits  a  county  from 
incurring  debt  for  any  other  than  strictly 
county  purposes,  it  being  contended  that  the 
tax  to  be  levied  in  the  prosecution  of  said  un- 
dertaking is  not  for  a  county  purpose,  but  that 
it  is  for  a  state  or  Federal  purpose.  But  it  is 
beyond  question  that  the  proposed  undertaking 
is  a  public  improvement.  It  is  entirely  within 
the  limits  of  King  county,  and  is  for  the  pur- 
pose of  connecting  two  larse  public  waterways 
with  the  Pacific  ocean;  and  it  seems  to  us  that 
such  a  canal  can  more  properly  be  consid- 
ered a  public  improvement  than  a  railwav  for 
the  construction  of  which  it  is  well  settled  that 
aid  mav  be  granted  by  a  municipality  when 
authonzed  to  do  so  by  the  legislature,  there 
being  no  constitutional  prohibition.  The  word 
''strictly"  lends  little  or  no  additional  meaning 
to  the  provision.  It  could  not  have  been  in- 
tended thereby  to  limit  counties  to  ordinary 
running  expenses,  and  a  canal  may  be  as 
strictly  a  county  purpose  as  a  highway  or  a 
bridge,  etc.  It  is  apparent  that  the  tienefits 
resulting  from  this  particular  improvement 
will  be  largely  local,  notwithstanding  the  fact 
that  it  may  also  be  of  great  general  benefit; 
and  it  results  that  the  purpose  of  the  tax  is 
local  as  well  as  public.  1  Desty,  Taxn.  §§  8, 
59;  QoMin  v.  Crump,  8  Leigh,  120;  Mobile 
County  V.  KimhaU,  102  U.  S.  691,  26  L.  ed. 
288;  FoUom  v.  ToumMp  Ninety-Six  {''Folsom 
V.  NinetySisf*),  169  U.  S.  611,  40  L.  ed.  278; 
Atlantic  Trust  Co,  v.  Darlington,  68  Fed.  Rep. 
76;  Easbrmick  v.  Milwaukee,  18  Wis.  42,  80 
Am.  Dec.  718;  Burr  v.  Carbondale,  76  111.  455. 

The  remaining  objection  to  the  act,  and  the 
one  most  stron^y  insisted  upon  by  the  appel- 
lants, is  that  the  act  authorizes  the  exercise  of 
the  state's  eminent  domain  for  the  use  and 
benefit  of  the  U  nited  States.  But  this  is  hardly 
a  fair  statement  of  the  proposition.  While  it 
is  proposed  to  convej  the  right  of  way,  when 
obtained,  to  the  United  States,  the  improve- 
ment is  for  the  use  and  benefit  of  the  general 
public,  and  in  a  much  greater  degree  for  the 
citizens  of  that  locality.  It  is  not  to  be  occu- 
pied and  controlled  by  government  agents,  like 
a  fort,  but  is  for  everybody's  use  as  a  great 
public  highway,  and  the  control  by  the  gen- 
eral government  is  only  to  regulate  that  use  for 
the  general  good,  and  it  matters  little  by  whom 
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this  is  done.  The  essential  character  of  the 
work  as  a  local  public  improvement  directly 
connected  with  the  commercial  business  of  the  , 
citizens  of  the  county  cannot  be  taken  away 
from  it,  even  though  it  has  a  considerable 
value  to  the  general  government  for  naval  pur- 
poses and  otherwise.  It  is  apparent  that  the 
character  of  the  work  cannot  be  essentially  al- 
tered by  its  ownership  or  control,  and  it  is  im- 
material whether  the  United  Stales  or  the 
countv  prosecutes  the  enterprise,  or  whether 
they  do  so  jointly.  Nor  can  it  make  any  dif- 
ference whether  the  power  of  the  state  or  that 
of  the  general  government  is  invoked  to  con- 
demn the  right  of  way.  It  is  conceded  that 
either  the  United  States  or  the  county  could 
singlv  prosecute  the  enterprise,  and,  if  either 
could  do  it,  it  would  require  some  good  reason 
for  holding  that  they  could  not  proceed  jointly. 
The  appellants  contend  that  in  all  cases  where 
the  eminent  domain  of  the  state  is  exercised  in 
the  prosecution  of  a  public  improvement,  the 
improvement  when  constructed,  must  remain 
in  the  control  of  the  local  authorities.  If  this 
assertion  were  true,  it  would  afford  a  sufficient 
reason  for  holding  that  the  contemplated  un- 
dertaking was  unauthorized  in  the  form  in 
which  it  is  being  prosecuted.  But  we  are 
clearly  of  the  opinion  that  this  contention  is 
not  well  founded,  as,  if  the  improvement  be  for 
a  public  use  and  benefit,  the  state  can  author- 
ize the  exercise  of  its  eminent  domain  by  in- 
dividuals or  bv  corporations  other  than  mu- 
nicipal, and.  if  there  is  no  constitutional  pro- 
hibition, it  may  be  a  foreign  corporation 
{New  York  <fe  B.  R,  Co.  v.  Young,  88  Pa.  175: 
Abbott  V.  New  York  dN  E.  R,  Co,  145  Mass. 
450);  and  in  such  cases  the  control  or  man- 
agement of  the  improvement  is  not  retained 
by  the  state.  For  a  more  marked  instance, 
see  the  case  of  Be  Toumsend,  89  N.  Y.  171, 
where  a  canal  was  constructed  without  the 
limits  of  the  state,  but  which  resulted  in  some 
damage  to  lands  within  the  state. 

Appellants  concede  that  there  are  several 
cases  holding  that  the  exercise  of  the  state's 
eminent  domain  can  be  for  the  benefit  of  the 
United  States,  but  they  contend  that  in  such 
instances  the  question  of  the  public  use  was  a 
legislative,  and  not  a  judicial,  question;  but  it 
is  apparent  that  this  can  go  only  to  the 
manner  of  deciding  it,  and  if  it  is  for  a  public 
use  the  condition  is  satisfied,  however  i  de- 
cided. A  case  very  like  the  one  at  bar  was  that 
of  Be  United  States,  96  N.  Y.  227,  where 
many  of  the  cases  are  taken  up  and  considered. 
There,  by  an  act  of  the  legislature,  the  United 
States  was  granted  the  nsahi  to  acquire  the 
right  of  way  necessary  for  the  improYement  of 
the  Harlem  river  and  Spuyten  Duyvil  creek, 
and  for  the  construction  of  another  channel 
from  the  North  river  to  the  East  river  through 
the  Harlem  Kills,  and  ceding  jurisdiction. 
The  undertaking  was  prosecuted  jointly  by  the 
state  and  national  governments,  and  Uie  court 
said  that,  if  either  party  might  proceed  in  the 
matter,  "it  would  be  very  singular  if  that 
which  either  party  might  do  could  not  with 
equal  propriety  lie  accomplished  by  both." 
If  such  were  not  the  case,  it  might  prevent 
the  consummation  of  a  great  public  undertak- 
ing, such  as  is  contemplated  here,  on  accoont 
of  the  vast  expense,  if  it  was  to  be  ezcluavely 
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borne  by  the  locality  principally  benefited, 
and  through  the  unwillingness  of  the  general 
government  to  bear  the  entire  expense  where 
the  benefits  were  so  largely  local.  We  are  of 
the  opinion  that  no  such  condition  of  affairs 
was  intended  by  the  Constitution  makers,  and, 
there  being  no  express  provisions  in  the  Consti- 


tution prohibiting  it,  a  narrow  technical  con- 
struction should  not  be  adopted  to  bring  it 
about. 
Affirmed. 

HoTt»  Ch.,  J.,  and  Dunbar,  Anders* 
and  Gordon,  JJ.,  concur. 


WISCONSIN  SUPREME  COURT. 


KEYSTONE  LUMBER  COMPANY,  AppU, 

V, 

Louis  EOLMAN,  Btipi. 


(. 


-Wis.. 


.) 


1. 


A  Ueenaee  under  an  unrevoked  U- 
oenae  to  cut  and  remove  timber  for  which  he 
has  paid  full  value  has  sufficient  title  in  the  tim- 
ber to  support  replevin  for  It  when  wrongfully 
out  by  a  trespasser.  : 

8*  For  the  onhanoement  by  a  trespasser 
of  the  value  of  timber  which  he  maoufao- 
tures  into  lumber  a  licensee  having  the  right  to 
out  and  remove  the  timber  must  repay  him  in 
order  to  recover  the  lumber  or  its  value,  siooe,  if 
be  adopts  or  ratifles  the  trespasser's  acts  in  sever- 
ance of  the  timber,  he  must  adopt  them  in  full. 

iCaagoday^  Ch.  J.,  di»itenta,) 
(November  84, 1806.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Ashland  County  in 
favor  of  defendant  in  a  proceeding  brought 
to  recover  possession  of  lumber.    Eeveraed, 


Statement  by  Newman,  J. : 

Replevin  for  a  quantity  of  pine  lumber. 
The  lumber  was  manufactured  by  the  defend- 
ant from  logs  which  he  cut,  without  author- 
ity, from  certain  lands  which  the  Wisconsin 
Central  Railroad  Company  acquired  in  1884 
from  the  state,  under  its  land  grant,  and  then 
owned.  In  1885  the  Wisconsin  Central  Rail- 
road Companv,  by  an  instrument  in  writing, 
bar  Grained  and  sold,  granted  and  conveyed,  to 
the  Superior  Lumber  Company,  and  to  its  as- 
signs, the  right  to  cut  and  remove,  for  its  own 
use,  during  the  period  of  twenty  years,  "all 
the  pine  timber  standing  and  being"  on  the 
said  lands,  for  a  full  consideration,  of  which 
it  acknowledged  the  receipt.  This  instrument 
was  executed  by  the  railroad  company  and  its 
trustees,  by  its  attorney  in  fact,  Charles  L. 
Colby,  and  sealed  with  a  scroll,  but  was  not 
signed  by  the  president  of  the  corporation,  nor 
countersigned  by  its  secretary.  This  license 
was  afterwards  duly  assigned  to  the  plaintiff. 
In  1887,  by  an  instrument  in  writing,  executed 
by  the  same  persons,  and  in  the  same  manner 
as  the  license  to  the  Superior  Lumber  Com- 
pany was  executed,  the  Wisconsin  Central 
Railroad  Company  bargained  and  sold,  granted 
and   conveyed,   to  the  defendant,  the  same 


lands;  reserving,  however,  to  itself,  its  succes- 
sors and  assigns,  all  the  pine  timber  growing 
or  to  grow  ihereon,  with  the  right  to  enter 
thereon  and  remove  the  timber,  at  pleasure. 
The  defendant  cut  and  removed  the  timber, 
and  manufactured  it  into  lumber.  The  plain- 
tiff made  demand  for  the  lumber,  and,  on  re- 
fusal by  the  defendant  to  deliver  it,  brought 
this  action.  The  property  was  delivered  by 
the  sheriff  to  the  plaintiff,  who  sold  it  dur- 
ing the  pendency  of  the  action.  There  was 
a  verdict  for  the  defendant.  There  was  judg- 
ment for  the  defendant  for  the  value  of  the 
property  at  the  time  of  the  commencement  of 
the  action,  with  interest  from  that  date,  from 
which  the  plaintiff  appeals. 

Messrs.  Tomkins  ft  Merrill,  for  appel- 
lant: 

The  defendant  had  neither  an  interest  in  nor 
possession  of  the  trees.  They  did  not  pass 
under  the  conveyance  of  the  land  to  him;  hla 
cutting  and  removing  of  the  trees  in  question 
was  therefore,  as  to  the  Wisconsin  Central 
Railroad  Company  at  least,  a  tortious  taking, 
for  which  replevin  in  the  cepit  might  be  prop- 
erly brought. 

Warren  v.  Leland,  2  Barb.  613. 

Even  if  the  conveyance  from  the  Wisconsin 
Central  Railroad  Company  to  the  plaintiff  was 
a  mere  license,  still,  as  the  license  amounts  to 
a  power  or  authority  to  do  all  acts  licensed, 
the  licensee,  as  against  all  strangers,  has  all  the 
rights  of  the  licensor  and  may  hold  them  re- 
sponsible for  any  interference  with  the  enjoy- 
ment of  the  privilege  given  him. 

7  Wait,  Act.  &  Def.  218;  Sawyer  v.  Wilson, 
61  Me.  529;  Oamble  v.  Cook  (Mich.)  2  Det.  L. 
N.  536. 

As  fast  as  timber  was  cut  it  became  personal 
property  with  the  right  of  the  possession  in 
the  plaintiff. 

Spalding  v.  Archibald,  52  Mich.  865,  50  Am. 
Rep.  258;  WhiU  v.  King,  87  Mich.  107;  Free- 
man V.  Undenoood,  66  Me.  229. 

If  the  plaintiff  had  a  right  to  the  use  of  the 
property  at  will  it  had  a  right  to  replevy  it 
from  a  wrongdoer. 

Tandler.  v.  Saunders,  56  Mich.  142;  Bassett 
V.  Armstrong,  6  Mich.  397. 

Any  interest  coupled  with  a  right  of  imme- 
diate possession  constitutes  ownership  under 
the  replevin  statutes. 

Cobbey,  Replevin,  §  688. 


NoTB.^A8  to  the  measure  of  damages  for  injury  i 
to  or  destruction  of  irees,  see  note  to  Bailey  v.  Chi- 
cago, M.  ft  St.  P.  R.  Co.  (S.  D.)  19  L.  K.  A.  663.  See 
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also  the  later  cases  of  Whiting  v.  Adams  (Vt.)  26  L. 
R.  A.  606;  Gaskins  v.  Davis  (N.  C.)  26  L.  R.  A.  818; 
and  White  v.  Yawkey  (Ala.)  82  L.  R.  A.  190. 


WlBOONSIK   SUFBBME  COCBT. 


Nov., 


The  COD  tract  under  wbich  the  plaiDtifl 
claims  is  sometblDg  more  than  a  license;  it  Is  a 
grant  or  contract  for  a  valuable  consideration, 
and  irrevocable. 

2  Bingham,  Real  Prop.  p.  55;  8  Kent,  Com. 
425;  Pierrepant  v.  Barnard,  6  N.  Y.  291;  2 
Bouvier,  Inst.  568;  Wood  v.  LeadMiter,  18 
Mees.  &  W.  888;  Thomas  v.  SarreU,  Vaughan, 
381;  Ganter  v.  Atkinson,  35  Wis.  48. 

The  right  to  immediate  possession  is  all  that 
is  necessary  to  maintain  the  action  of  replevin. 

Dicey,  Parties  to  Actions,  368. 

Messrs.  Olin  ft  Butler,  with  Jlir.  A*  E. 
Dixon,  for  respondent: 

In  order  to  maintain  the  action  of  replevin 
for  timber  cut  from  unoccupied  land,  the  plain- 
tiff must  establish  a  legal  title  thereto. 

Cobbey,  Replevin,  ^  376;  Bungerford  v. 
Bedford,  29  Wis.  845;  Paige  v.  Eolman  (Wis.) 
67  N.  W.  700;  McNarra  v.  Chicago  &  JHf,  W. 
B.  Co.  41  Wis.  69;  WadUigh  v.  Marathofi 
County  Bank,  68  Wis.  546. 

The  instrument  under  which  plaintiff  derives 
its  right,  if  any  it  has,  to  maintain  this  action, 
does  not  grant  or  convey  to  plaintiff  the  tim- 
ber, but  only  **the  right  to  cut  and  remove"  the 
same  during  a  limit^  period.  Such  a  license 
carries  no  right  to  maintain  replevin. 

GilUtt  V.  Treganza,  6  Wis.  848;  Bich  v. 
Zeilsdorff,  22  Wis.  544,  99  Am.  Dec.  81;  Mar- 
tin V.  Gilson,  82  Wis.  860;  Silsby  v.  Trotter,  29 
N.  J.  Eq.  229;  East  Jersey  Iron  Co,  v.  Wright, 
82  N.  J.  Eq.  248;  King  v.  Merriman,  88  Minn. 
47;  Pfistnery.  Bird,  48  Mich.  14;  OilUrson  v. 
Mansur,  45  Me.  25;  Balcom  v.  McQuesten,  65 
N.  H.  81. 

The  Wisconsin  Central  Company  certainly 
would  not  be  bound  by  a  determination  in  this 
case  of  the  nonrevocation  of  the  license.  It 
would  still  be  entitled  to  claim  in  its  suit 
against  defendant  that  his  plea  that  the  Cen- 
tral Company  had  no  interest  in  the  timber 
because  of  its  license  to  the  plaintiff  here  was 
bad  because  such  license  had  been  revoked. 

Johnson  V.  Wilkinson,  189  Mass.  3,  52  Am. 
Rep.  698;  FUteher  v.  Livingston,  153  Mass.  888; 
Whitmarsh  v.  Walker,  1  Met.  818. 

Newman,  J.,  delivered  the  opinion  of  the 
court: 

The  instrument  under  which  the  plaintiff 
claims  title  to  the  lumber  in  controversy  is  a 
mere  license  to  cut  and  remove  the  timber. 
This  is  clear  from  its  express  terms.  A  license 
to  cut  timber  is  assignable,  whether  made  so 
by  express  words  or  not.  18  Am.  &  Eng. 
Enc.  Law,  p.  1081.  This  license  is  made  as- 
signable by  express  words.  So,  the  plaintiff 
had  the  right  to  cut  and  remove  this  timber, 
and  make  it  its  own,  at  pleasure,  at  any  time 
within  the  limited  period,  at  least,  unless  the 
license  should  be  sooner  revoked.  Whether 
the  license  gave  such  an  interest  in  the  timber 
to  the  licensee  as  that  it  should  be  deemed  ir- 
revocable by  the  licensor,  it  is  not  important 
to  inquire.  In  either  case  the  title  to  the  tim- 
ber did  not  pass  to  nor  vest  in  the  licensee 
until  it  should  be  severed  from  the  land.  The 
mere  license  to  cut  and  remove  the  timber  did 
not  vest  the  title  to  the  timber  in  the  licensee. 
So,  until  the  fact  of  its  severance,  the  licensee 
has  no  title  in  the  timber,  such  as  would  sup- 
port an  action  of  replevin;  for,  to  maintain  an 
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action  of  replevin,  the  plaintiff  must  have  the 
general  or  a  special  property  in  the  proper^ 
replevied,  and  the  right  to  immediate  and  ex- 
clusive possession,  at  the  time  when  the  action 
is  commenced.  In  the  action  of  replevin  the 
principal  question  is  the  right  of  immediate 
possession.  Where  that  right  depends  upon 
the  title,  the  issue  is  one  of  title.  Now,  as  a 
mere  licensee  to  cut  timber  gets  no  title  to  the 
timber  until  it  is  actually  severed,  and  this 
timber  was  cut  by  a  wrongdoer,  and  not  by 
the  licensee,  the  case  comes  to  depend  on 
this  question,  whether  the  title  to  the  tim- 
ber, when  cut  by  a  trespasser,  vests  in  the 
licensee,  so  as  to  give  him  sufficient  title 
to  maintain  replevin  a^inst  the  mere  tres- 
passer. This  question  is  not  decided  by  anv 
case  in  this  court  to  which  attention  is  called, 
or  wbich  has  been  found.  A  question  which, 
on  a  superficial  view,  may  seem  to  bear  some 
analogy  to  this  question,  has  been  decided  by 
this  court.  It  has  been  decided  that,  where 
timber  or  minerals  have  been  severed  by  the 
owner  of  the  land,  the  title  to  the  timber  or 
minerals  so  severed  does  not  vest  in  a  mere 
licensee,  so  that  he  can  maintain  replevin  for 
them  against  the  owner  of  the  land.  OOiett 
V.  Tregama,  6  Wis.  848,  js  a  leading  case  upon 
that  question.  The  reason  is  plain.  Sever- 
ance by  the  owner  operates  as  a  revocation  of 
the  license,  at  least  pro  tanto;  and  the  title, 
not  having  passed  before  severance,  will  not 
pass  by  severance  after  the  license  has  been  re- 
voked. But  that  question  has  little,  if  any, 
analogy  to  the, question  in  the  instant  case. 
This  question  is  whether  a  licensee  under  an 
unrevoked  license  to  cut  and  remove  timber, 
for  which  he  has  paid  full  value,  has  sufficient 
title  in  the  timber  covered  by  his  license  to 
support  replevin  for  the  timber  when  wrong- 
fully cut  by  a  trespasser.  This  question  does 
not  seem  to  have  often  been  passed  upon  by 
the  courts.  The  case  of  Gamble  v.  Cook 
(Mich.)  2  Det.  L.  N.  536,  seems  to  be  in 
point.    In  that  case  it  was   held  by  the  su- 

{>reme  court  of  Michigan  that  a  vendee  in  a 
and  contract,  which  gave  him  the  right  of 
possession,  and  to  cut  and  remove  timber,  had 
title  in  the  timber  sufficient  to  maintain  re- 

S levin  for  timber  cut  by  a  mere  trespasser. 
To  doubt,  in  that  case  the  leeal  title  to  the 
timber  was  in  the  vendor  until  the  severance 
by  the  trespasser.  No  reason  is  perceived  why 
that  case  is  not  sound  in  principle.  The  tres- 
passer gets  no  legal  title  or  right  in  the  timber 
through  his  wrongful  act,  as'against  any  per- 
son who  has  a  legal  right  or  interest  in  it.  The 
licensor  has  no  just  claim,  for  he  has  sold  it. 
and  has  had  his  pay.  He  makes  no  clainL 
He  is  not  injured.  To  preserve  the  fiction  of 
legal  title  in  him,  beyond  the  severance,  can 
have  no  other  effect  than  to  obstruct  justice. 
In  justice,  the  severed  timber  should  belong  to 
the  licensee,  who  has  bought  and  paid  for  it. 
He  might  have  employed  the  trespasser  to  cut 
and  remove  it.  In  that  case  there  would  be  no 
doubt  that  the  title  to  the  severed  timber  would 
be  in  him.  No  reason  is  perceived  why,  when 
the  timber  is  cut  by  one  unauthorized,  the 
licensee  may  not  at  once  assume  possession  of 
it;  why  he  may  not  adopt  the  act  of  the  wrong- 
doer, in  the  severance,  as  his  own,  and  ratify, 
so  to  speak,  the  unauthorized  act,— somewhat 
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In  analogy  to  the  principle  by  which  the  un- 
authorized acts  of  agents  are  ratified  or  a  tort 
18  waived.  That  view  has  the  merit,  at  least, 
of  doin^  complete  justice  among  the  parties. 

But,  if  the  plaintiff  adopts  or  ratifies  the  acts 
of  the  defendant  in  the  severance  of  the  tim- 
ber, it  must  adopt  them  in  full.  It  must  adopt 
as  well  that  part  which  carries  a  burden  as  that 
which  is  to  its  benefit.  In  the  view  which  has 
been  taken,  the  wrongful  acts  of  the  defend- 
ant have  proved,  on  the  whole,  to  have  been 
a  real  service  to  the  plaintiff.  If  the  plaintiff 
4idopts  this  benefit,  it  should  reimburse  the  de- 
fendant what  he  has  reasonably  disbursed  in 
its  service.  The  plaintiff  should  recover  the 
lumber  or  its  value,  after  paying  the  defend- 
ant the  reasonable  cost  of  such  enhancement 
of  its  value  as  has  resulted  from  his  expendi- 
tures upon  it.  Perhaps  the  defendant  was  en- 
titled to  retain  possession  of  the  lumber  until* 
such  costs  were  paid;  but  it  does  not  appear 
that  his  refusal  to  deliver  it  to  the  plaintiff  was 
put  upon  any  such  ground. 

The  judgment  of  the  Circuit  drnrt  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Cassoday,  Ch.  J.,  dissenting: 

I  agree  with  that  portion  of  the  opinion  filed 
which  is  to  the  effect  that  the  written  "instru- 
ment under  which  the  plaintiff  claims  title  to 
the  lumber  in  controversy  is  a  mere  license;" 
that  "the  mere  license  to'cut  and  remove  the 
timber  did  not  vest  the  title  to  the  timber  in 
the  licensee;"  that,  until  severance,  the  licensee 
had  "no  title  in  the  timber"  that  "would  sup- 
port an  action  of  replevin;"  that,  "to  maintain 
an  action  of  replevin,  the  plaintiff  must  have 
the  general  or  a  special  property  in  the  prop- 
erty replevied,  and  the  riirht  to  immediate  and 
exclusive  possession,  at  the  time  when  the  ac- 
tion is  commenced.'*  But  I  am  compelled  to 
dissent  from  the  conclusion  reached  to  the  ef- 
fect that  the  plaintiff  may,  without  any  such 
title  vested  in  itself,  and  with  the  title  vested 
in  the  railroad  companv,  maintain  this  action, 
merely  because  the  timber  was  wrongfully 
severed  bv  the  defendant.  That  this  license 
to  cut  and  remove  timber  from  the  land  of  the 
railroad  company  was  revocable,  and  vested 
no  title  or  interest  in  the  plaintiff,  is  settled  by 
numerous  adjudications  of  this  court.  Bagel- 
ton  V.  Putnam,  8  Pinney,  107.  54  Am.  Dec. 
158;  Clute  v.  Carr,  20  Wis.  581,  91  Am.  Dec. 
442;  Duinneen  v-  Rich,  22  Wis.  550;  Fryer 
V.  Warne,  29  Wis.  511;  Straseon  v.  Montgom- 
ery, 82  Wis.  52;  Golden  v.  Qlock,  57  Wis.  118, 
46  Am.  Rep.  32;  Thoemke  v.  Fiedler,  91  Wis. 
886.  Some  of  these  cases  held  that  such  a 
license  is  not  assignable.  I  do  not  think  the 
decision  in  this  case  is  supported  by  Gamble  v. 
Cook  (Mich.)  64  N.  W.  482,  cited  in  the  opin- 
^  L.  R.  A. 


ion  filed.  In  that  case  it  was  held  that  "the 
vendee  under  a  land  contract,  with  the  right  to 
cut  and  remove  timber,  has  title  sufficient  to 
maintain  replevin  for  timber  cut  on  the  land 
by  a  mere  trespasser."  In  that  case  the  vendee 
bad  paid  all  the  purchase  money,  and  had 
taken  nossession  of  the  land,  and  so  was  not  a 
mere  licensee,  as  here,  but  the  real  owner. 
Such  contract  gave  the  vendee  a  vested  interest 
in  the  land  and  the  erowing  timber,  which 
could  have  been  specifically  enforced.  Young 
V.  Lego,  86  Wis.  894;  Lacy  ▼.  Johnson,  58  Wis. 
422;  LiUie  ▼.  Dunbar,  52  Wis.  198.  The  de- 
cision in  the  case  at  bar  allows  the  plaintiff  to 
recover  on  the  ground  that  it  waived  the  de- 
fendant's tort,  and  adopted  his  wrongful  act  in 
severing  and  removing  the  timber.  But  there 
is  nothing  in  the  complaint  nor  in  the  record 
indicating  such  waiver.  On  the  contrary,  the 
complaint  expressly  alleges,  in,  effect,  that 
the  plaintiff  was  the  owner,  and  entitled  to  the 
possession  of  the  lumber,  and  that  the  defend- 
ant wrongfully  took  and  unlawfully  or  wrong- 
fully detained  the  same  from  the  plaintiff. 
Besides,  the  tort  (the  wrongful  act  complained 
of)  was  not.  and  could  not,  in  law,  be,  wrong- 
ful as  against  one  not  having  any  title  or  vested 
interest  in  the  timber,  but  was  necessarily 
wrongful  as  a^inst  the  one  having  the  legal 
title  and  exclusive  right  to  the  timber;  and  Uie 
plaintiff  could  not,  as  it  seems  to  me,  vicari- 
ously waive  such  tort  for  the  legal  owner. 
For  aught  that  appears,  the  defendant  is  liable 
in  law  to  the  railroad  company  for  all  the  tim- 
ber he  so  cut  and  removed.  But  the  decision 
in  this  case,  as  I  understand  it,  only  allows  the 
plaintiff  to  recover  on  condition  that  it  '* reim- 
burse the  defendant  what  he  has  reasonably 
disbursed  in  its  service;"  that  it  "should  re- 
cover the  lumber  or  its  value"  only  "after  pay- 
ing the  defendant  the  reasonable  cost  of  such 
enhancement  of  its  value  as  has  resulted  from 
his  expenditures  upon  it;"  and  indicates  a  pos- 
sibility of  the  defendant's  being  "entitled  to 
retain  possession  of  the  lumber  until  such  costs 
were  paid."  To  carry  out  these  suggestions 
would  seem  to  require  an  equitable  accounting 
as  to  the  reasonable  value  of  the  defendant's 
services  and  disbursements  of  cutting  and  re- 
moving the  timber,  and  putting  the  same  in  the 
condition  in  which  it  was  found  at  the  time  this 
action  was  commenced.  Such  an  accounting 
would  seem  to  be  an  anomaly  in  a  straight  ac- 
tion of  replevin,  like  this,  and  does  not  seem 
to  be  contemplated  in  the  verdict  and  judg- 
ment prescrit)ed  by  the  statutes.  Rev.  Stat. 
g§  2859.  2888. 

For  the  reasons  hastily  and  thus  summarily 
given,  I  am  forced  to  disagree  with  my  breth- 
ren. 


Tbunkssee  Sufbbme  Coubt. 


Fkb.^ 


TENNESSEE  SUPREME  COURT. 


Lucy  S.  HINES,  Appt, 

James  M.  WILLCOX,  Jr. 

(96TeQn.  148.) 

1.  Oral  evidence  that  alandlord  a,greed 
to  put  the  leased  premises  in  safe  eon- 
ditioii  before  the  coDtraot  was  made,  or  that  at 
the  time  It  was  made  he  and  his  agent  repre- 
sented that  they  had  been  put  in  safe  condition  as 
promised,  is  admissible  where  the  written  con- 
tract relates  only  to  the  obligations  andundertak- 
inirs  imposed  upon  the  tenant,  and  does  not  in 
fact  Include  all  of  these. 

8.  The  question  whether  an  entire  eon« 
tract  was  reduced  to  writinc»  or  an  in- 
dependent  collateral  agreement  was  made,  is  one 
of  fact  for  the  Jury,  where  there  is  any  evidence 
to  sustain  a  contention  upon  the  point. 


8.  A  landlord  is  liable  to  his  tenant  Aur- 
damafi^es  that  ma^  resolt  froni  the  un- 
safe and  dangerous  condition  of  the 
premises  leased  when  that  was  known  to.  or 
with  reasonable  care  and  diligenoe  might  ba\'e- 
been  known  to,  the^landlord,  but  not  to  the  ten- 
ant, although  the  latter  examined  the  Ipremisee 
and  did  not  disco  ver  the  defect. 

(February  4, 1896.) 

APPEAL  by  plaintiff  from  a  jud^rment  of 
the  Circuit  Court  for  Davidson  County  in 
favor  of  defendant  in  an  action  brought  by  a 
tenant  to  recover  for  injuries  alleged  to  have 
been  received  by  reason  of  the  defective  con- 
dition of  the  leased  premises.  Beteraed. 
The  facts  are  stated  in  the  opinion. 
Mem's.  H.  Parks*  E.  A.  Price,  and  J^ 
W.  Gaines  for  appellant. 


Note.— I/faW/«y  of  landlord  for  injury  to  tenant 
from  d^ect  in  premises. 

HiNEB  v.WiLiiCOZ  is  a  new  departure  In  the  law  of 
landlord  and  tenant.  It  places  a  duty  on  the  land- 
lord which  it  has  not  been  the  rule  to  place  there, 
and  to  a  large  extent  relieves  the  tenant  from  a 
duty  which  has  always  rested  upon  him.  It  makes 
a  general  rule  of  an  exception  which  has  only  been 
applied  in  a  peculiar  class  of  cases,  which  does  not 
include  so  obvious  a  defect  as  existed  In  Hinss  v. 
Wiij[XX)X.  No  active  care  and  diligence  to  dis- 
cover defects  have  generally  been  plac^^d  on  the 
landlord. 

Landlord  not  hound  to  have  premises  safe. 

The  general  rule  is  that  the  tenant  must  beware. 
He  must  examine  the  premises  before  taking  them 
and  rely  upon  his  own  examination,  unless  he  pro- 
cures a  warranty  from  the  landlord  of  the  safety 
of  the  premises.  The  burden  of  the  examination  Is 
placed  on  him,  and  not  on  the  landlord. 
■In  Akerley  v.  White,  68  Hun,  868,  where  the  In- 
Jury  occurred  through  defective  stairs,  the  jury 
were  instructed  that  if  the  stairs  at  the  time  of  the 
letting  were  weak  to  an  extent  that  would  be 
easily  ascertainM  upon  inspection,  a  verdict  might 
be  rendered  agamst  the  landlord;  but  upon  appeal 
the  court  held  that  this  instruction  Imposed  up- 
on the  owner  the  duty  of  active  vigilance  to  see  that 
the  premises  he  was  about  to  rent  were  in  good 
condition,  and  was  erroneous  because  the  law  im- 
posed upon  the  tenant  the  risk  of  such  defects  in 
the  demised  premises  as  were  visible  upon  inspec- 
tion. 

Where  the  defect  alleged  was  noisome  odors  aris- 
ing from  premises  adjoining  those  leased,  the  court 
said  in  the  absence  of  expressoovenantor  of  fraud, 
deceit,  or  wrongdoing  on  the  part  of  the  landlord, 
the  lessee  of  real  estate  must  run  the  risk  of  its 
condition.  Franklin  v.  Brown,  118  N.  Y.  110,  6  L. 
R.  A.770. 

A  lessor  of  buildings.  In  the  absence  of  fraud  or 
any  agreement  to  that  effect,  is  not  liable  to  the 
lessee  for  their  condition,  or  that  they  are  tenant- 
able  and  may  be  safely,  used  for  the  purpose  for 
which  they  are  apparently  intended.  Jaffe  v.  Har- 
teau,  66  N.  Y.  886, 15  Am.  Kep.  488. 

In  the  absence  of  fraud  or  deceit  or  express  war- 
ranty or  covenant  to  repair,  there  is  no  implied 
covenant  that  the  premises  are  suitable  or  fit  for 
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occupation,  or  that  they  are  in  a  safe  condition  for 
use.    O'Brien  v.  Capwell,  50  Barb.  497. 

If  the  landlord  has  created  no  nuisance,  and  is 
guilty  of  no  wilful  wrong  or  culpable  negligence, 
he  is  not  liable  for  an  injury  suffered  by  any  per- 
son occupying  the  premises  during  the  demise. 
Donner  v.  Ogiivie,  48  Hun,  289. 

A  dangerous  condition  of  the  premises,  as  a  pile 
of  stones  near  the  front  door  covered  with  snow, 
not  misrepresented  or  fraudulently  concealed  by 
the  landlord,  will  not  render  him  liable  for  injuries 
suffered  by  the  tenant  by  falling  over  it.  Jones  v. 
Roberts,  82  Ohio  L.  J.  118. 

A  lessee  in  an  action  for  rent  cannot  counter- 
claim  damages  for  the  Mckness  of  himself  and 
family  from  the  escape  of  sewer  gas  because  of 
defective  plumbing  if  the!  lessor  is  not  guilty  of 
any  wrongful  concealment  of  the  facts.  Chad  wick 
V.  Woodward,  IB  Abb.  N.  C.  441. 

A  parent  of  the  lessee  cannot  recover  for  inju- 
ries by  a  defective  {door-knob,  in  the  absence  of  a 
covenant  that  the  building  is  safe  or  that  the  land- 
lord will  make  repairs,  there  being  nothing  to  show 
that  it  was  a  nuisance  per  se.  McNeal  v.  Emery, 
8  Ohio  L.  J.  266. 

Where  there  is  no  express  warranty  that  the 
premises  are  fit  for  the  use  to  which  they  are  to  be 
put,  the  owner  is  not  liable  in  case  the  building 
falls  to  the  injury  of  the  tenant.  Dutton  v.  Ger- 
rlsh,  9  Gush.  89, 65  Am.  Deo.  45.  * 

A  landlord  is  not  hable  for  defects  known  to  the 
lessee  at  the  time  of  the  letting.  ^Wien  v.  Sim  peon, 
2Phila.l58. 

There  is  one  case  in  a  lower  New  York  court  in 
which  a  rule  was  adopted,  placing  a  liability  upon 
the  landlord. 

In  Johnson  v.  Dixon,  1  Daly,  178,  where  a  horse 
fell  through  the  stable  floor  and  was  injured,  the 
court  held  that  the  landlord  having  wrongfully 
pernucted  the  floor  to  become  unsafe,  and  when 
his  attention  was  called  to  It  having  promised  to 
repair  it,  which  he  did  not  do,  he  was  liable  for  the 
injury. 

But  in  a  later  case  upon  a  similar  state  of  facts 
the  decision  was  the  other  way. 

In  that  case  the  tenant's  horse  fell  through  the 
floor  of  the  stable,  and  the  court  sasrs  whether  the 
floor  was  in  fact  unsafe  could  have  been  discovered 
by  the  tenant  as  easily  as  by  the  landlord,  and  that 
the  landlord  was  not  liable  for  the  injury.  Lynch 
V.  Speed,  28  N.  Y.  S.  R.  90. 
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Me99rs.  R.  T.  Smith  and  R.  MePhail 
Smith  for  appellee. 

For  tbe  arguments,  see  Stenherg  v.  Willcox 
(Tenn.)  ante,  616. 

Wilkea,  J. ,  delivered  tbe  opinion  of  the 
court: 

This  is  an  action  for  damages  for  personal 
injuries  sustained  by  the  plaintiff  while  occu- 
pying tbe  bouse  of  defendant,  as  bis  tenant 
The  cause  was  heard  before  tbe  court  and  a 
jury,  and  there  was  a  verdict  for  the  defend- 
ant, and  Judgment  against  plaintiff  for  costs, 
and  she  has  appealed  and  assigned  errors. 

The  plaintiff,  with  several  members  of  her 
family,  and  boarders  in  tbe  house,  was  in- 
jured by  the  falling  of  a  defective  and  unsafe 
back  porch.  There  are  two  counts  in  the  dec- 
laration, the  first  alleging,  in  substance,  that 
defendant  contracted  that  the  house  should  be 
put  in  safe  and  tenantable  condition  before 
the  rental  contract  was  made,  and  that  at  the 
time  the  contract  was  closed  tbe  defendant's 
agent  represented  and  stated  that  it  had  been 
put  in  a  safe  and  tenantable  condition  as  had 


been  previously  promised  and  agreed.  The 
second  count  alleges,  in  substance,  that  the 
house  was  in  an  unsafe  and  dangerous  condi- 
tion when  plaintiff  rented  it  from  defendant, 
and  that  defendant  and  bis  agent  knew  of  this 
fact  and  concealed  it  from  her,  and  that  it  was 
not  known  to  ber.  The  pleas  were,  in  effect, 
a  general  denial  of  the  truth  of  the  matters  al- 
leged, not  guilty,  and  contributory  negligence. 
There*  was  what  is  termed  a  '^rental  contract," 
signed  by  the  parlies,  in  the  words  and  figures 
following: 

Nashville,  Sept.  28,  1892. 
A.  y.  S.  Lindsley.  agent,  has  this  day  rented 
to  M.  P.  Hines  and  wife,  Lucy  S.  Hines,  tbe 
twostory  dwelling  house  on  the  S.  W.  comer 
of  Church  and  McLemore  streets  for  one  year 
from  Oct.  1,  1892,  to  Oct.  1,  1898,  for  |50.00 
per  month,  payable  monthly  in  advance.  To 
secure  payment  of  said  sum,  said  M.  P.  Hines 
and  his  wife  have  this  day  executed  twelve 
notes,  payable  to  A.  V.  S.  Lindsley,  agent, 
falling  due,  one  Oct  1,  1892,  and  one  on  the 
first  of  each  month  thereafter,  till  the  twelve 
notes  are  paid.    M.  P.  Hines  and  wife  further 


For  the  reason  that  the  landlord  is  not  respon- 
sible for  the  condition  of  tbe  leased  premises  a 
subtenant's  remedy  is  against  hUs  lessor,  and  not 
against  the  owner,  unless  the  premises  are  such  a 
nuisance  that  the  owner  would  be  liable  to  the 
public    Quay  v.  Lucas,  36  Mo.  App.  4. 

Upon  the  general  question  of  tbe  landlord's  lia- 
bility to  the  tenant's  iruests,  see  note  to  McConnell 
V.  Lemley  (La.  Ann.)  ante,  608. 

There  art  no  impV^  covenants. 

Tbe  court  does  not  imply  any  covenants  in  a 
lease.  If  tbe  landlord  does  not  expressly  under- 
take to  make  and  keep  the  premises  safe  he  is  not 
ohar^red  with  that  duty. 

If  the  tenant  wishes  the  landlord  to  take  the  re- 
sponsibility of  tbe  sewer  beingr  sufBcient,  that  pro- 
vision must  be  inserted  in  the  lease.  Wilkinson  v. 
Clausen,  20  Minn.  91. 

The  leaslnir  of  a  house  for  a  private  residence 
does  not  imply  a  covenant  that  it  is  reasonably  fit 
for  habitation,  and  the  owner  will  not  be  liable  If 
the  tenant's  family  is  made  siok  by  defective 
drains  therein.  Foster  v.  Peyser,  9  Gush.  JM8,  67 
A.m.  Dec.  48. 

In  Robbins  v.  Jones,  15  C.  B.  N.  S.  2S1,  the  court 
says  the  tenant's  remedy,  if  any,  is  upon  his  con- 
tract. 

In  case  a  buildiniir  falls  and  injures  the  tenant's 
property  tbe  landlord  will  not  be  liable  for  the  in- 
Jury,  although  he  has  covenanted  to  make  neces- 
sary repairs  to  the  building,  since  such  covenant 
does  not  include  an  undertaking  that  tbe  building 
shall  not  give  way.  Leavitt  v.  Fletcher,  10  Allen, 
119. 

In  Frank  v.  Conradi,  60  N.  J.  L.  28,  where  the 
tenant  was  injured  by  the  giving  way  of  a  rail  on 
premises  which  the  landlord  had  undertaken  to  re- 
pair, the  court  says  that  the  covenant  did  not  mean 
that  the  premises  would  never  be  out  of  repair, 
but  that  the  duty  imposed  upon  the  landlord  wad 
to  properly  inspect  tbe  premises  and  make  such 
repairs  as  a  due  inspection  would  show  to  be  neccs- 
sary.  But  this  cannot  t)e  stretched  so  as  to  include 
an  obligation  to  repair  what  a  reasonable  exami- 
nation would  not  disclose  to  be  in  need  of  repair. 

No  action  for  nonrepair. 

As  part  of  the  rule  that  there  are  no  Implied 
covenants  the  landlord  is  not  liable  for  failure  to 
34  L.  R.  A. 


repair,  unless  he  has  agreed  in  tbe  lease  to  make 
repairs. 

A  complaint  alleging  that  plaintiff  was  injured 
by  a  fall  of  Certain  stairs  attached  to  defendant's 
building  which  plaintiff  as  tenant  was  entitled  to 
use,  and  that  it  was  the  duty  of  defendant  as 
owner  to  keep  the  stairs  in  good  condition  and  re- 
pair, does  not  state  a  cause  of  action,  since,  the 
premises  not  being  occupied  by  defendant  but  by 
the  tenants,  tbe  duty  of  keeping  the  stain  in  good 
repair  presumptively  rested  on  them,  and  not  on 
him,  in  the  absence  of  a  special  agreement  by  him 
to  assume  that  duty.  Curey  v.  Mann,  14  How.  Pr^ 
103. 

A  landlord  is  not  bound  to  repair  unless  upon . 
covenant  to  do  so,  and  he  is  not  liable  for  an  in- 
jury arising  from  a  failure  on  bis  part  to  repair, 
whether  it  result  to  the  tenant's  goods  or  to  bis 
person.  Ward  v.  Fagin.  101  Mo.  669, 10  L.  R.  A.  147, 
Reversing  28  Mo.  App.  116. 

In  Willson  v.  Tread  well,  81  Cal.  58,  where  tbe  In- 
Jury  was  to  a  servant  of  tbe  tenant,  the  court  says 
the  rule  that  tbe  landlord  is  not  liable  to  strangers 
for  a  failure  to  repair  applies  with  equal  force  to 
the  tenant  and  his  employees. 

The  landlord  is  not  liable  for  injuries  caueed  by 
the  premises  getting  out  of  repair  during  the  term 
of  the  lease.  Llbbey  v.  Tolf  ord,  48  Me.  816,  77  Am. 
Deo.  229. 

A  landlord  is  not  liable  for  a  defect  in  a  drain 
which  in  the  course  of  a  tenancy  at  will  is  dis- 
covered to  him,  nor  for  failing  to  disclose  it  to  the 
tenant,  if  the  defect  is  unknown  to  the  latter. 
Bertie  v.  Flagg,  161  Mass.  604. 

The  owner  who  has  not  undertaken  to  repair  is 
not  under  any  obligation  to  take  measures  to  pre- 
vent the  falling  of  the  building  by  reason  of  an 
excavation  made  on  the  property  next  to  it,  and 
he  will  not  be  liable  for  injuries  to  the  tenant 
caused  by  such  fall.  Brewster  v.  DeFremery,  88 
Cal.  341. 

In  the  abscDce  of  an  undertaking  to  make  re- 
pairs, the  landlord  is  not  liakile  for  any  hurt  or 
damage  that  may  accrue  to  the  tenant  or  to  any 
member  of  his  family  through  his  negligence  in 
falling  to  perform  such  a  supposed  duty.  Little  v» 
Macadaras,  29  Mo.  App.  832,  88  Mo.  App.  187. 

In  Cleves  v.  WiUoughby,  7  HIU,  83,  the  court  says 
the  maxim  caveat  emptor  applies  to  the  transfer  of 
all  property,  and  the  purchaser  takes  the  risk  of  it» 
quality  and  condition,  unless  be  protects  himself 
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agree  and  bind  themselves  to  keep  said  prem- 
ises clean  and  in  a  sanitary  condition,  satisfac- 
tory to  the  city  authorities.  Should  any  of  the 
above  notes  remain  due  and  unpaid,  A.  V.  S. 
Lindsley,  agent,  reserves  the  right  to  re-enter 
and  take  possession,  or  to  enter  suit  for  collec- 
tion of  all  notes  unpaid.  A.  V.  S.  Lindsley, 
agent,  also  reserves  the  right  to  re-enter  and 
take  possession  of  said  premises  should  M.  P. 
Hines  and  wife  fail  to  keep  said"  property  in  a 
good  sanitary  condition. 

[Signed]    A.  V.  S.  Lindsley.  Agent. 

by  J.  T.  Lindsley. 
M.  P.  Hines. 
L.  S.  Hines. 

'  During  the  rental  year,  M.  P.  Hines,  the 
husband,  died;  and  L.  S.  Hines,  his  widow, 
continued  to  occupy  the  premises  under  the 
same  contract  previously  made  with  her  and 
her  husband,  and  the  injuries  occurred  after 
his  death.  The  case  has  been  most  ably  and 
•elaborately  argued  on  both  sides,  and  a  vast 
array  of  authorities  have  been  collected  and 
commented  upon.    We  can  only  notice  the 


salient  features  which  must  determine  the 
decision  of  the  case,  leaving  many  others  un- 
touched. 

The  trial  Judge  excluded  from  the  jury  all 
evidence  offered  by  plaintiff  to  show  that  de- 
fendant made  any  promise  or  agreement  to 
put  the  premises  in  good  and  safe  condition 
before  the  rent  contract  was  signed,  and  all 
evidence  as  to  statements  made  that  the  prem- 
ises had  been  put  in  safe  and  tenantable  con- 
dition at  the  time  and  contemporaneous  with 
its  signing.  This  is  assigned  as  error.  In  ex- 
cluding the  evidence,  the  court  said  it  was 
done  because:  "(1)  It  goes  to  alter  the  terms 
of  a  written  lease  to  plaintiff.  (2)  It  attempts 
to  introduce  a  warranty  of  the  condition  of  the 
premises  at  the  time  of  the  demise,  when  no 
such  warranty  is  contained  in  the  lease.  (8) 
Because  the  complaint  made  bv  plaintiff  of 
the  condition  of  the  premises  had  no  reference 
to  the  condition  of  the  porch,  or  its  insecurity, 
at  or  before  the  time  the  lease  was  executed; 
said  complaints  relating  only  to  minor  matters, 
such  as  the  accumulation  of  dirt  on  the  prem- 
ises, the  absence  of  glass  from  the  windows. 


by  an  express  agreement  on  the  subject.  Where 
there  is  no  agreement  to  put  the  premises  in  repair 
the  tenant  takes  them  for  better  or  wprse,  and  the 
landlord  is  under  no  obligation  to  repair. 

If  the  premises  are  in  good  repair  when  demised, 
but  afterwards  become  ruinous  and  dangerous,  the 
landlord  is  not  responsible  therefor  either  to  the 
occupant  or  to  the  public  during  the  continuation 
of  the  lease,  unless  ho  has  expressly  agreed  to  re- 
pair. Clancy  v.  Byrne,  66  N.  Y.  133,  16  Am.  Rep. 
381. 

Where  the  lessor  does  not  covenant  to  repair 
demised  premises,  he  cannot  be  made  liable  in  dam- 
ages  to  the  lessee  for  their  l)eing  out  of  repair. 
Joyce  V.  DeGinerville,  2  Mo.  App.  606. 

In  Korris  v.  Catmur,  Cab.  Sc  E.  676,  where  a  sub- 
tenant received  an  injury  by  a  piece  of  the  roof 
falling  upon  her  head,  the  ouurt  says  it  is  dear  that 
the  tenant  could  have  sustained  no  action  against 
the  landlord  for  nonrepair.  The  plaintiff  can  be 
In  no  better  position  than  the  tenant. 

In  Gott  V.  Gandy,  2  Bl.  A  Bl.  847,  2  C.  L.  Rep.  882, 
US  L.  J.  Q.  a  N.  S.  1, 18  Jur.  310,  a  chimney  fell  and 
injured  the  tenant^s  goods,  and  the  court  held  that 
the  duty  to  repair  did  not  rest  upon  the  landlord 
from  the  mere  relation  of  landlord  and  tenant. 
Brie.  J.,  says:  ''  The  present  action  is  in  form  of 
action  for  a  wrong;  but  it  Is  in  substance  for  the 
breach  of  a  duty  arising  from  a  contract  between 
landlord  and  tenant.  The  plaintiffs  ask  us  to  Inter- 
polate into  that  contract  a  term  without  showing 
anything  from  which  it  might  appear  that  it  was 
intended  by  the  parties  that  there  should  be  such  a 
term." 

In  the  absence  of  an  agreement  by  the  landlord 
to  repair  he  is  not  answerable  to  the  tenant  for 
damages  resulting  to  the  latter  from  the  want  of 
necessary  repairs.    Laird  v.  McGeorge,  16  Misc.  70. 

Construction  of  covenant  to  repair. 

Where  the  tenant  was  injured  because  the  floor 
of  a  back  room  on  the  second  story  was  defectively 
andinsuffldently  supported  and  the  lumber  in  the 
flooriDg  worn  and  rotten,  and  the  landlord  had 
covenanted  to  make  repairs,  the  court  held  that 
there  was  no  duty  to  make  the;  repairs  until  a 
reasonable  time  after  notice,  and  since  no  notice 
had  been  given  in  this  case  there  was  no  liability  on 
the  landlord.    Sieber  v.  Blanc,  76  Cal.  173. 

Where  the  owner  had  undertaken  to  repair,  and 
after  the  tenant  had  been  in  possession  for  five 
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months  the  cellar  stairs  fell  under  her  and  she  was 
injured,  the  court  held  that,  it  not  appearlnir  that 
the  landlord  knew  of  the  defect  In  the  stairs,  or 
that  he  had  been  asked  to  repair,  he  was  not  liable 
for  the  injury.  The  court  says  unless  the  landlord 
knew  the  stairs  were  unsafe  to  use,  or  from  the 
facts  and  circumstances  in  the  exercise  of  ordi- 
nary care  and  prudence  tke  should  have  known  of 
their  dangerous  condition,  he  cannot  be  made  lia- 
ble for  a  tort.  And  he  will  not  be  liable  for  breach 
of  his  contract  unless  he  had  notice  of  the  neces- 
sity of  such  repairs,  and  then  only  after  a  reason- 
able time  had  elapsed  for  him  to  make  the  repair?. 
Spellman  v.  Bannigan,  96  Hun,  174. 

The  mere  fact  that  the  landlord  has  undertaken 
to  keep  the  elevator  in  repair  will  not  give  a  right 
of  action  for  injuries  caused  by  nonrepair  if  the 
landlord  was  not  notified  that  repairs  were  needed. 
Sinton  v.  Butler,  iO  Ohio  St.  168. 

A  landlord  who  has  covenanted  to  repair  is  not 
liable  to  the  tenant  In  tort  for  personal  injuries 
arising  from  the  want  of  repair.  Sanders  v.  Smith. 
6  Misc.  1. 

Warranty  or  representations  by  landlord. 

If  at  the  time  of  making  the  lease  the  owner  war- 
rants the  safety  of  the  celling  be  will  be  liable  in 
case  it  falls  upon  and  injures  the  tenant's  infant 
child.    Moore  v.  Steljes,  60  Fed.  Rep.  618. 

If  the  landlord,  after  discovering  the  polluted 
condition  of  the  water  of  a  welL  and,  ?rithout  rem- 
edying the  cause,  permits  the  tenant  to  continue 
its  use  without  notifying  him  of  the  cause,  whereby 
the  tenant  is  made  sick,  the  landlord  will  be  liable 
for  the  damages.  Bapecially  when  the  landlord 
had  particularly  warranted  the  water  wholesome 
when  he  made  the  lease.  The  court  said  the  land- 
lord owed  the  duty  to  see  that  the  premises  were 
in  a  healthful  condition,  or  at  least  to  disclose  any 
fact  within  his  knowledge  which  tended  to  make 
the  premises  unhealthful  and  not  fit  for  habita- 
tion.   Maywood  v.  Logan,  78  Mich.  135. 

If  the  tenant  learns  before  taking  the  lease  that 
a  contairious  disease  has  been  in  the  house,  and 
upon  asking  the  landlord  about  it  is  Informed  that 
the  report  is  untrue,  he  has  a  right  to  rely  upon 
the  landlord's  statement,  and  need  not  take  fur- 
ther precautions  to  ascertain  as  to  the  fact.  Sny- 
der V.  Gorden,  46  Hun,  538. 

But  the  mere  fact  that  the  owner  represents  the 
premises  to  be  dry  and  safe  from  water  will  not 
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and  the  absence  of  grates  from  some  of  the 
fireplaces  in  the  house.  Witness  iias  testified 
to  nothing  else.  (4)  The  promise  alleged  to 
have  been  made  by  defendant's  agent  to  put 
the  place  in  repair,  or  the  representations  that 
the  place  had  been  put  in  repair,  must  be  held 
to  have  reference  onlv  to  the  previous  com- 
plaints made  by  the  plaintiff."  The  plaintiff 
excepted  to  the  action  of  the  court.  Taking 
up  these  grounds  of  the  trial  judge's  action, 
Tve  will  examine  them  in  the  light  of  the  facts 
of  this  case. 

The  general  rule  is  that  parol  evidence  is 
not  admissible  to  contradict  a  written  agree- 
ment, whether  simple  or  by  deed.  Bedford  v. 
Fhwen,  11  Humph.  ^2;  EUU  v.  Hamilton,  4 
Sneed,  512;  Bryan  v.  Hunt,  Id.  544,  70  Am. 
Dec.  262;  Price  v.  Allen,  9  Humph.  708;  Me- 
Leany.  State,  8  Heisk.  22;  Fields y.  Stunston, 
1  Coldw.  40;  Stewart  v.  Phcenix  Ins,  Go,  9  Lea, 
104;  Weisinger  v.  Bank  of  Gallatin,  10  Lea, 
880;  Nashmlle  L,  Ins.  Co,  v.  Maiheios,  8  Lea, 
508;  East  Tennessee  dt  V.  B.  Co.  v.  Gammon, 
5  8need.  571;  Kearleyy.  Z>un<ran,  1  Head,  400. 
73  Am.  Dec.  179.    But  this  rule  does  not  apply 


in  cases  where  the  parol  evidence  in  no  way 
contradicts  or  alters  the  terms  of  the  written 
contract,  but  tends  to  establish  an  independent 
or  collateral  agreement  not  in  conflict  with  it. 
Belts  V.  Demumbrune,  Cooke  (Tenn.)  48; 
Leinau  y.  Smart,  11  Humph.  808;  Cobb  v.  Wal- 
lace, 5  Coldw.  589.  98  Am.  Dec.  485;  Lptle  v. 
Bass,  7  Coldw.  808;  Stewart y.  Phoenix  Ins,Co, 
9  Lea.  104;  VarUeery.  Fain,  6  Humph.  104; 
Ferguson  v.  Bafferty  (Pa.i6  L.  R.  A.  38,  notes; 
Durkin  v.  CoUeigh  (Mass.)  17  L..  R.  A.  270. 
and  notes.  Nor  does  it  apply  in  cases  where 
the  original  contract  was  verbal  and  entire, 
and  a  part  only  of  it  was  reduced  to  writing. 
1  Greenl.  Ev.  15th  ed.  g  284a;  1  Starkio,  £v. 
867;  Vanleer  v.  Fain,  6  Humph.  104;  Dick  v. 
Martin,  7  Humph.  268;  MitcheU  v.  Planters' 
Bank,  8  Humph.  216;  Leinau  v.  Smart,  11 
Humph.  808;  Cobb  v.  O'Neal,  2  Sneed,  488; 
CMy,  WaUaee,  5  Coldw.  589. 98  Am.  Dec.  485; 
Bryan  v.  Hunt,  4  Sneed,  648,  70  Am.  Dec. 
862;  LytU  v.  Bass,  7  Coldw.  808;  Bissenger  v. 
Quiteman,  6  Heisk.  277;  Hieks  v.  ^t'M,  4Lea, 
464;  Smith  v.  O^DonneU,  8  Lea,  468;  Hawkins 
V.  Lee,  Id.  42;  Breeden  v.  Grigg,  8  Baxt.  168; 


irive  the  tenant  a  right  of  action  in  oase,  by  reason 
of  the  defective  construction  of  the  walls  and  a 
period  of  high  water,  water  to  backed  up  in  the 
sewer  and  voce  througrh  the  walls  causing  damage. 
Loupe  V.  Wood,  51  Cal.  668. 

So,  where,  previous  to  the  making  of  the  lease, 
the  owner  said  he  would  put  the  water  closet  and 
drainage  in  order,  and  subsequently  said  the  water 
closet  was  in  perfect  order,  whereupon  the  lease 
was  executed  and  the  tenant  brought  action  to  re- 
cover for  illness  caused  by  defects  in  the  closet, 
recovery  was  denied  upon  the  ground  that  the 
representations  did  not  amount  to  au  agreement 
nor  to  fraud,  and  that  the  tenant  could  maintain 
no  action.    Burstal  v.  Bianchi,  65  L.  T.  N.  S.  678. 

Fraud  or  deceit. 

The  landlord  may  be  liable  in  case  he  is  guilty  of 
fraud  or  deceit  in  effecting  the  lease. 

In  Stevens  v.  Pierce,  151  Mass.  207,  which  was  an 
action  for  recovery  of  rent  paid,  the  court  says  the 
only  remedy  was  in  tort  for  fraud  and  deceit  in 
inducing  the  taking  of  the  lease,  or  for  negligence 
in  failing  to  inform  the  tenant,  if  by  reason  of  a 
concealed  defect  which  could  not  readily  be  dis- 
covered and  which  was  known  to  the  owner  and 
not  known  to  the  tenant  the  house  was  dangerous 
to  those  who  might  occupy  it. 

But  in  Keates  v.  Earl  Gadogan,  10  C.  R  501,  20  L. 
J.  C.  P.  N.  S.  76.  15  Jur.  428,  where  the  house  feU 
and  it  was  alleged  tbat  the  llyes  of  the  tenant  and 
his  family  were  greatly  endangered  thereby,  the 
court  held  that  an  action  pf  deceit  would  not  lie 
-  because  of  the  mere  fact  that  the  owner  knew  that 
the  tenant  wauted  the  place  for  immediate  occu- 
pation, and  that  it  was  in  an  unfit  and  dangerous 
state,  and  did  not  disclose  that  fact  to  the  tenant. 

8o,  it  has  been  held  that  a  lessee  of  a  bulldiug  who 
sustains  injury  occasioned  by  the  defective  condi- 
tion of  the  building  cannot  maintain  an  action  of 
tort  against  the  lessor  founded  upon  a  breach  of 
an  agreement  to  repair  the  building  within  a  rea^ 
sonable  time.  That  form  of  action  cannot  arise 
out  of  a  mere  breach  of  contract.  Tuttle  v.  Oeorge 
H.  Gilbert  Mfg.  Co.  145  Mass.  160. 

Conceaiment  of  defects. 

As  a  branch  of  the  liability  of  the  landlord  for 
fraud  or  deceit  the  question  has  arisen  as  to  how 
far  it  Is  his  duty  to  disclose  defects  or  to  warn  of 
dangers.  The  rule  on  this  subject  seems  to  be  no 
M  L.  R.  A. 


stronger  than  this:  If  he  knows  of  a  defect  which 
is  likely  to  produce  injury,  the  nature  of  which  is 
such  that  careful  examination  by  the  tenant  would 
not  disclose  It,  he  must  notify  the  tenant  of  it.  It 
is  not  his  duty  to  search  for  defects,  and  if  the  de- 
fect is  easily  discoverable  he  need  not  mention  it. 

There  to  no  legal  presumption  that  a  landlord 
has  knowledge  of  the  particular  condition  of  a 
house  leased  by  him  from  the  facts  that  he  to  the 
owner,  tbat  he  resides  next  door,  and  chat  the 
house  has  teen  vacant  for  several  months.  Jack- 
son V.  Odell,  0  Daly.  87L 

A  landlord  to  not  liable  for  injuries  to  the  tenant 
by  a  snow-slide  which  destroyed  the  house,  on  the 
ground  that  he  did  not  warn  the  tenant  of  the 
danger.  The  court  says  the  evidence  wholly  failed 
J»  show  that  there  was  any  special  and  secret  dan- 
ger from  snow  slides,  which  was  known  to  the 
landlord,  and  which  could  not  have  been  ascer- 
tained by  the  tenant.  Doyle  v.  Union  P.  R.  Co.  147 
U.  S.  418.  87  L.  ed.  223. 

A  lessor  of  a  building  having  defective  walto  to 
not  liable  to  the  lef«ee,  who  had  full  opportunity 
to  ascertain  its  condition,  which  was  apparent  to 
the  most  casual  observer,  from  damages  arising 
from  the  fall  of  the  walto,  in  the  absence  of  express 
warranty  •  or  misrepresentation.  Davidson  v. 
Fischer,  11  Colo.  683. 

Mere  failure  of  the  landlord  to  dtodose  defects 
in  the  plumbing,  of  which  he  has  knowledge,  will 
not  render  him  liable  as  for  fraud  in  'case  the  ten- 
ant to  made  sick  by  such  defect.  Blake  v.  Ranous, 
25  Ui.  App.  486. 

There  are  few  instances  in  which  it  to  the  duty 
of  the  landlord  to  disclose  to  the  intending  tenant 
any  defects  In  the  subject  of  negotiation.  The 
rule  is  that  the  landlord  is  not  bound  to  disclose 
any  defects  in  the  structure  or  condition  of  the 
premises  that  make  them  unfit  for  habitation. 
Defects  in  plumbing  or  flues  cannot  be  discovered, 
perhaps,  by  any  examination  the  Intending  tenant 
can  be  expected  to  make,  but  it  has  never  been 
held  that  the  landlord  to  bound  under  the  penalty 
of  fraud  to  dtodose  such  defects,  even  though  he 
be  aware  of  them.  Coulson  v.  Whiting,  14  Abb.  N. 
C.68. 

Where  the  tenant  was  Injured  by  the  breaking  of 
a  stair  which  had  been  sawed  by  a  former  occupant 
of  the  premises,  the  court  says  there  can  be  no  lia- 
bility on  the  part  of  the  landlord  without  knowl- 
edge of  the  defect.    He  must  disclose  concealed 
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Waierbury  v.  Russell,  Id.  162;  Brady  v.  later, 
9  Lea,  856;  Barnard y.  Boane  Iron  Go,  85  Tenn. 
189.  Parol  evidence  is  admissible  as  to  collat- 
eral matters  not  varying  the  terms  of  the  writ- 
ing, such  as  fraud  in  the  soundness  of  an  ar- 
ticle, Tvhen  the  written  warranty  en  tends  only 
as  to  title  (WFarlane  v.  Moore,  1  Oven.  174, 
3  Am.  Dec.  752;  Lylle  v.  Bass,  7  Coldw.  308); 
or  when  fraudulent  representations  were  made 
in  negotiating  the  contract  {Barnard  v.  Roane 
Iron  Co.  85  Tenn.  189);  or  when  representa- 
tions and  statements  are  made  as  inducements 
to  the  contract,  and  form  the  basis  or  consid- 
eration of  it.  Waterbury  v.  Russell,  8  Baxt.  162; 
Hogg  V.  Oardwell,  4  Sneed,  157.  In  Beits  ▼. 
Demumbrune,  Cooke  (Tenn.)  48.  the  written 
contract  was  for  the  rent  of  a  tavern.  It  was 
permitted  to  be  shown  by  parol  that  the  land- 
lord agreed  to  erect  a  kitchen  on  the  ground; 
that  this  was  an  inducement  to  rent  the  tavern, 
and  only  part  of  the  contract  was  in  writing. 
In  Vanher  v.  Fain,  6  Humph.  104,  it  was  held 
that,  in  a  written  contract  for  the  hire  of  a 
slave,  parol  evidence  could  be  introduced  to 
show  that  one  of  the  terms  of  the  hiring  was 


that  the  slave  should  not  be  removed  out  of  the 
county.  In  Leinau  v.  Smart,  11  Humph.  308, 
there  was  a  written  contract  for  the  sale  of  a 
tavern,  and  it  was  permitted  to  show  by  parol, 
as  part  of  the  same  agreement,  and  an  induce- 
ment to  it,  that  the  vendor  would  cloee  ap  an- 
other tavern  he  owned  in  the  same  town.  In 
Dick  V.  Martin,  7  Humph.  263,  parol  evidence 
was  allowed  to  prove  an  agreement  to  waive 
demand  and  notice  of  negotiable  paper,  al- 
though made  at  the  time  of  the  indorsement, 
which  was  full  and  dated.  In  Mitchell  v. 
Planier^  Bank,  8  Humph.  216,  it  was  permitted 
to  be  shown  bv  parol  that  the  cashier  of  a  bank 
informed  the  directors  that  one  of  the  makers- 
bad  promised  the  indorser's  name  on  the  note, 
the  evidence  being  treated  as  part  of  the  res 
gesUf.  In  Cobb  v.  O'Neal,  2  Sneed,  489,  there 
was  a  written  warranty  of  the  soundness  of  a 
slave.  It  was  permitted  to  show  b^  parol  that 
the  vendee  agreed  to  look  to  a  third  person, 
and  not  to  the  warrantor,  in  case  of  a  breach, 
in  consideration  of  an  abatement  in  price.  In 
Bryan  v.  Bunt,  3  Sneed,  543.  70  Am.  Dec.  262, 
it  was  held  that  the  general  rule  excluding  parol 


souroes  of  mischief  about  the  house  which  no  ex- 
amination can  discover  If  he  has  knowledge  of 
them.  But  that  exception  to  the  rule  does  not  ap- 
ply to  the  case  of  a  saw  cut  In  one  of  tbe  treads  of 
a  staircase,  especially  where  the  owner  tried  the 
step  and  it  bore  his  weight,  and  be  thought  It  would 
bear  anybody^s.  The  tenant  having  neglected 
to  i-equlre  any  warranty  from  the  landlord,  and 
having  had  full  opportunity  to  examine  the  tene- 
ment, it  was  his  own  fault  if  he  did  not  see  what 
was  apparent  on  the  surface.  The  law  is  unusually 
strict  in  exempting  the  landlord  from  liability  for 
injuries  arising  from  defects  when  there  is  no  war- 
ranty and  no  actual  deceit.  Bo  we  v.  H  unking,  135 
Mass.  880,  46  Am.  Rep.  471. 

In  Naumberg  v.  Young,.  44  N.  J.  L.  881,  48  Am. 
Uep.  880,  which  was  an  action  to  recover  money  ex- 
pended for  putting  the  premises  In  condition  and 
for  losses  incurred  by  Inability  to  use  them  when 
the  term  began,  tbe  court  recognizee  the  rule  that 
there  Is  no  implied  duty  on  the  owner  of  a  house 
which  is  In  a  ruinous  and  unsafe  oonditlou  to 
Inform  a  proposed  tenant  that  It  is  unsafe  for  hab- 
itation, and  no  action  will  He  against  him  for  fail- 
ure to  do  so,  in  the  absence  of  express  warranty  or 
deceit. 

The  duty  of  the  landlord  to  disclose. hidden  de- 
fects does  not  spring  directly  from  the  contract  but 
from  the  relation  of  the  parties,  and  is  Imposed  by 
law.  When  there  are  concealed  defects  attended 
with  danger  to  the  occupant,  and  which  a  careful 
examination  will  not  discover,  known  to  the  lessor, 
the  latter  Is  bound  to  reveal  them  In  order  that  the 
lessee  may  guard  against  them.  And  this  excep- 
tion applies  to  the  case  of  an  Insecure  covering  to 
a  cess-pool  In  the  yard,  which  Is  covered  with  earth 
so  that  grass  and  weeds  are  growing  over  It,  and 
the  location  of  it  is  not  pointed  out  to  the  tenant. 
Cowen  V.  Sunderland,  146  Mass.  868. 

But  where  the  tenant  was  injured  by  falling  into 
a  cess-pool  In  the  yard,  which  was  covered  by  an 
iron  cover  set  Into  wooden  frames  which  had  be- 
come decayed,  the  court  said  ilt  was  as  much  her 
duty  when  she  hired  the  house  and  yard  to  examine 
the  premises  and  ascertain  whether  they  were  In 
such  repair  that  she  could  use  them  as  of  the  owner. 
And  It  was  held  that  she  could  not  recover  because 
the  existence  of  the  cover  was  plainly  visible.  But 
the  court  says.  If  there  is  a  concealed  defect  that 
renders  the  premises  dangerous,  which  the  tenant 
cannot  discover  by  the  exercise  of  reasonable  dUl- 
34  L.  R.  A. 


gence,  of  which  the  landlord  has  or  ought  to  have 
knowledge,  it  is  the  duty  of  the  landlord  to  disclose 
it,  and  he  is  liable  for  an  injuiy  which  results  from 
the  concealment  of  it.  Booth  v.  Merrlam,  ISS- 
Mass.  621. 

A  concealed  well  operating  as  a  cess-pool  under 
a  house,  being  partly  filled  up  and  contajning- 
water,  dead  vermin,  and  filth,  from  which  noxious 
vapors  arise  to  the  injury  of  the  health  of  the  occu- 
pants, constitutes  a  nuisance,  and  renders  the 
owner  who  erected  the  house  over  it  liable  for  in- 
juries to  a  tenant  who  had  no  knowledge  of  it. 
The  court  says  the  cause  of  action  is  based  upon 
the  maxim  that  everyone  must  so  use  his  own 
premises  as  not  to  Injure  others,  and  that  it  was  the 
duty  of  defendant  to  disclose  to  the  tenant  defects- 
In  the  premises  amounting  to  nuisance  known  to 
the  defendant  and  concealed  from  plaintiff,  which 
would  calculate  to  impair  and  had  Impaired  the 
health  of  plalntllf.  Kern  v.  Myll,  80  Mich.  52S,  8  L. 
R.  A.  682. 

But  upon  another  trial  of  the  case  the  proof  did 
not  support  the  declaration,  and  it  appeared  that 
before  the  house  was  erected,  years  before  tbe  suit 
was  brought,  the  well  had  l)een  filled  up  even  with 
the  surface,  and  during  all  the  intervening  time  no 
complaint  had  been  made  to  the  landlord  while 
plaintiff  had  occupied  for  three  years  without 
complaint,  and  there  was  nothing  to  put  defendant 
on  notice  of  the  fact  that  the  filling  had  sunk  and 
the  well  become  a  cess- pool.  The  court  says  tbe 
landlord  was  not  chargeable  with  such  negligent 
ignorance  as  is  equivalent  to  actual  knowledge, 
and  a  recovery  was  denied.  Kem  v.  Myll,  94  Mich. 
481. 

In  Wallace  v.  Lent,  2»  How.  Pr.  280, 1  Daly,  481, 
where  the!  action  was  for  rent,  which  the  tenaut 
refused  to  pay  because  the  premises  were  unsafe 
for  occupation  and  had  to  be  abandoned,  it  ap. 
peared  that  the  landlord  knew  that  they  were  not 
fit  for  occupation  by  reason  of  a  cause  which  the 
tenant  could  not  discover  by  a  mere  inspection  of 
the  premises,  and  the  court  held  that  when  the 
landlord  knows  that  a  cause  exists  which  renders 
tbe  house  unfit  for  occupation  it  is  a  wrongful  act 
on  his  part  to  rent  it  without  giving  notice  of  its 
condition. 

Where  a  vault  partly  filled  with  dangerous  mat- 
ter was  boarded  over  so  that  the  tenant  could  not 
learn  of  Its  existence,  although  the  landlord  knew 
that  it  was  dangerous,  the  landlord  will  be  liable  if 
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-evidence  hasnoappHcatioD  to  agreemeDts  made 
subsequent  to  the  execution  of  the  written  con- 
tract. In  Cobb  V.  Wallace,  5  Coldw.  589,  98 
Am.  Dec.  485,  there  was  a  written  contract 
for  the  hire  of  a  coal  barge.  It  was  allowed 
to  prove  by  parol  that  it  was  hired  for  one  par- 
ticular purpose  and  trip  only,  and  the  question 
whether  the  writing  embraced  the  whole  con- 
tract was  for  the  jury.  In  Lytle  v.  Bbm,  7 
Coldw.  803,  a  note  was  given  for  a  sawmill. 
It  was  permitted  to  show,  as  a  seperate,  collat- 
eral, substantive  agreement,  that  the  vendor 
warranted  the  sawmill.  In  Btssenger  v.  Quite- 
man,  6  Heisk.  277,  it  was  held  that  it  was  com- 
petent to  show  by  parol  that,  at  the  time  a 
promissory  note  was  executed,  it  was  agreed  it 
should  be  held  for  nothing,  on  the  happening 
of  a  specific  condition.  In  Hicks  v.  Smith,  4 
Lea,  463,  there  was  a  mortgage,  and  it  was  per- 
mitted to  show  by  parol  that  Thomas  should 
bave  priority  when  it  was  satisfied,  though  the 
mortgage  did  not  so  provide.  In  Hawkins  v. 
Lee,  8  Lea,  42,  it  was  allowed  to  add  terms  to  a 
written  contract  by  parol,  to  the  effect  that 
plaintiff  was  to  work  at  a  particular  place,  and 


not  remove  his  tools  therefrom,  and  other  con- 
ditions. In  Smith  v.  (/DonheU,  8  Lea,  468,  it 
was  held  that  a  contract  might  be  part  in  writ- 
ing and  part  in  parol,  and  in  such  case  parol 
evidence  was  admissible.  In  Breeden  v.  OHgg, 
8  Baxt.  168,  it  was  held  that  parol  evidence  is 
admissible  to  prove  conditions  upon  which  a 
written  contract  was  made.  In  Waterhury  v. 
Russell,  8  Baxt.  162,  there  was  a  sale  of  com, 
— contract  in  writing.  It  was  permitted  to  be 
shown  by  parol  that  the  corn  was  represented 
to  be  sound,  as  an  inducement  to  the  written 
contract.  In  Brady  v.  Isler,  9  Lea,  357,  it  was 
held  that  parol  proof  may  be  allowed  to  show 
whether  a  written  contract  was  in  fact  made, 
or  whether  it  was  to  take  effect  only  on  certain 
conditions.  In  Barnard  v.  Boane  Iron  Co.  it 
was  held  that,  in  a  proceeding  by  a  vendor  to 
rescind  a  contract  for  the  sale  of  land  on  the 
ground  of  fraud,  parol  evidence  of  the  fraud- 
ulent representations  of  the  vendee,  made  in 
negotiating  the  contract,  is  admissible,  the 
purpose  being  to  show  that  the  vendor  was  en- 
trapped into  an  agreement  that  he  otherwise 
would  not  have  made.    The  general  rule,  as 


lie  does  not  disclose  the  condition  to  the  tenant. 
Martin  v.  Richards,  156  BCass.  881. 

The  owner  of  a  dwelling  house,  who,  knowtnir 
that  it  is  infected  with  small  pox  so  as  to  endanger 
the  health  of  the  occupants,  leases  it  for  the  pur- 
poses of  a  habitation  without  disclosinsr  the  fact  to 
one  who  is  ignorant  of  its  condition,  and  who,  with- 
out contributory  negligence  on  his  part,  by  reason 
of  the  state  of  the  house,  is  attacked  by  the  disease, 
will  be  liable  for  the  Injury.  Minor  v.  Sharon,  112 
Mass.  477, 27  Am.  Aep.  122. 

A  landlord  who  lets  premises  knowing  that  they 
-are  infected  with  a  contagious  disease  without 
-notifying  the  tenant  thereof  is  liable  to  the  latter. 
In  case  the  disease  is  communicated,  for  the  dam- 
age sustained.  Oesar  v.  Karutz,  00  N.  Y.  229,  19 
Am.  Rep.  164. 

In  an  action  by  a  tenant  for  injuries  caused  by 
contracting  diphtheria  in  the  landlord's  bouse,  the 
■court  says  It  is  settled  that  a  landlord  may  Iw  liable 
for  not  discloeing  a  source  of  danger  known  to  bim 
to  be  such  and  not  discoverable  by  the  tenant.  But 
it  is  not  enough  that  the  landlord  knows  of  the 
source  of  danger  unless  he  also  knows  or  common 
experience  shows  that  it  is  dangerous.  He  is 
lx>und  at  bis  peril  to  know  the  teachings  of  com- 
mon experience;  but  be  is  not  t>ouDd  to  foresee  the 
results  of  which  common  experience  could  not 
warn  him  and  which  only  a  specialist  would  appre- 
hend. The  general  rule  between  land  lord  and  tp  n- 
ant  is  caveat  emptor.  And  this  rule  cannot  be 
eluded  by  shewing  that  the  tenant  did  not  know 
of  a  defect,  that  the  landlord  did,  and  then  asking 
the  Jury  to  pronounce  it  a  secret  source  of  danger. 
Cutter  v.  Hamlen.  147  Mass.  471, 1  L.  R.  A.  429.  The 
court  further  holds  that  the  landlord  is  t>ound  to 
disclose  tiie  fact  that  the  drains  are  in  bad  condi- 
tion, and  that  there  has  been  a  case  of  diphtheria 
in  the  house  within  a  short  time.  The  court  says 
there  is  strong  ground  for  requiring  the  tenant  to 
insist  on  a  warrant  of  the  safety  of  drains  if  he 
does  not  wish  to  take  the  risk;  but  that  defective 
drains  in  combination  with  diphtheria  in  the  house 
indicate  a  special  danger  of  infection  from  the 
drains,  and  that  the  landlord  could  not  keep  quiet 
under  such  circumstances.  9^  -c  .""^ 

In  Coke  r.  Qutkese,  80  Ky.  596,  44  Am.  Rep.  490, 
where  the  injury  was  to  the  tenant's  daughter,  it 
appeared  that  the  landlord  knew  of  the  dangerous 
condition  of  a  portion  of  the  premises  which  would 
be  frequently  used  by  tbe  tenant  and  bis  family, 
34  L.  R.  A. 


and  failed  to  disclose  the  condition  to  tbe  tenant, 
although  it  was  so  situated  as  not  to  be  readily  dis- 
coverable to  them,  and  the  court  held  that  because 
of  his  failure  to  disclose  his  knowledge  he  was  lia- 
ble for  the  injury. 

In  Schmalzried  v.  White  (Tenn.)  82  I^.  R.  A.  782, 
the  court  held  that  the  duty  of  disclosing  to  the 
tenant  hidden  defects  and  secret  conditions  that 
contributed  to  make  the  property  unsafe  is  not 
imposed  upon  the  landlord  who  Is  ifi^norantof  them 
without  fault  or  negligence  on  his  part;  but  It  says 
that  this  ruling  is  not  intended  to  conflict  with  that 
in  HiNSS  V.  WiLLGOX,  that  tbe  landlord  is  liable, 
not  only  for  what  be  imows  of  the  defects  in  tbe 
premises  let,  but  for  what  he  might  have  known 
by  the  exercise  of  reasonable  care  and  dlllirenoe. 

StalvUfry  lidbaity. 

Under  the  English  act  of  188S,  relating  to  the 
bousing  of  the  working  classes,  which  requires  that 
tbe  house  shall  be  in  all  respects  reasonably  fit  for 
human  habitation,  tbe  tenant  may  sue  the  land- 
lord in  case  the  premises  are  not  reasonably  fit  for 
habitation  so  that  the  plaster  on  the  ceiling  falls 
and  injures  her.  Walker  v.  Hobb8,*L.  R.  28  Q.  B. 
Div.458. 

Under  the  California  Civil  Code  tbe  tenant  has 
tbe  option,  in  case  repairs  are  needed  and  they  do 
not  exceed  in  value  a  month's  rent,  to  make  them 
and  deduct  the  amount  from  the  rent  or  to  vacate 
tiie  premises,  and  in  case  he  fails  to  exerdse  bis 
option  be  cannot  recover  damages  for  injuries  done 
by  the  dilapidated  condition  of  the  premises.  Van 
Every  v.  Ogg,  69  Cal.  586. 

Where  a  statute  required  the  owner  to  put  the 
premises  in  a  condition  fit  for  occupation,  and  tbe 
tenant  was  injured  by  the  fail  of  the  woodshed 
which  a  servant  of  the  landlord  had  assured  tbe 
tenant  was  safe,  tbe  court  held  that  the  lessor 
would  be  liable  for  injuries  resulting  from  defects 
in  the  premises  known  to  him  and  unknown  to  the 
lessee  if  he  allowed  tbe  lessee  to  occupy  in  ig-no- 
rance  of  the  risk.  Whenever  the  defect  is  inherent 
and  unknown  to  the  lessor  he  is  not  accountable, 
nor  can  he  be  held  when  he  has  done  all  that  a  rea- 
sonably prudent  man  would*  have  done  towards 
fitting  the  place  for  occupation.  It  is  as  much  tbe 
duty  of  the  lessee  to  satisfy  himself  of  the  safety  of 
the  premises  as  it  is  of  tbe  lessor  to  make  them  so; 
and  when  it  would  appear  from  an  examination 
such  as  an  ordinarily  prudent  man  would  make  be- 
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well  as  the  different  cases  in  which  it  does  not 
so  apply  as  to  exclude  parol  evidence,  is  forci- 
bly stated,  and  fully  commented  on  in  Fergu- 
son ▼.  Rafferty  (Pa.)  6  L.  R.  A.  88,  and  notes; 
DttrHn  ▼.  Gobleigh  (Mass.)  17  L.  R.  A.  270,  and 
notes. 

It  must  be  admitted  that,  in  the  multitude 
of  exceptions  to  the  pfeneral  rule,  much  confu- 
sion has  arisen,  not  only  in  our  state,  but  else- 
where; so  that  the  exact  limit  to  be  placed  upon 
the  exceptions  depends,  not  only  upon  the  pe- 
culiar facts  of  each  case,  but  also,  to  some  ex- 
tent, upon  the  peculiar  cast  of  thought  of  the 
individuals  composing  the  court,  as  is  substan- 
tially said  in  Richardson  v.  Thompson,  1 
Humph.  154.  Nevertheless,  the  exceptions 
are  as  well  sustained  and  based  upon  authority 
as  is  the  general  rule,  and  there  remains  only 
the  application  of  the  rule  and  its  exceptions 
to  each  case  as  it  arises.  Looking  to  the  case 
as  presented  in  this  record,  it  is  evident  at  a 
fflance  that  the  written  contract  set  out  only  re- 
lates to  the  obligation  and  undertaking  imposed 
upon  the  tenant,  and  it  makeSi  not  the  remotest 
reference  to  any  act  to  be  done,  or  obligation 


assumed  or  representation  made,  by  the  land- 
lord; so  that  if  the  landlord  agreed  to  do  any- 
thing to  the  premises  to  make  them  safe,  or 
represented  that  he  had  made  them  safe,  which 
induced  the  plaintiff  to  make  the  contract,  or 
which  was  to  be  a  part  of  the  contract,  it  was 
not  embraced  in  the  writing.  Indeed,  the  rec- 
ord shows  that  not  all  the  requirements  made 
of  the  tenant  are  embraced;  for  the  parol  evi- 
dence, as  well  as  the  note  filed,  shows  that  it 
was  one  of  the  vital  terms  of  the  contract  that 
Mrs.  Hines  should  bind  her  separate  estate  for 
the  payment  of  the  notes,  and  that  she  did  at- 
tempt to  do  so  in  the  notes.  This  was  an  m- 
dependent,  collateral  agreement  to  the  contract 
of  rental,  and  an  inducement  to  make  it  not 
embraced  in  the  lease  contract  which  was  writ- 
ten. We  are  of  opinion  it  was  error  to  exclude- 
evidence  tending  to  show  that  the  defendant 
agreed  to  put  the  premises  in  safe  condition, 
if  such  were  made  before  the  contract  was 
closed,  and  also  evidence  tending  to  show  that, 
at  the  time  the  contract  was  signed,  defendant 
or  his  agent  represented  that  they  had  been  put 
in  safe  condition  as  promised. 


fore  venturinir  to  reside  in  or  upon  the  premises 
that  they  were  unsafe,  and  the  defect  rendering 
them  so  Is  discernible,  the  lessee  Is  presumed  to 
have  had  notice  of  such  defect  and  accepted  the 
risk  incident  thereto  If  he  occupies  the  premises. 
If  he  could  have  discovered  the  defect  by  ezamina^ 
tlon  he  was  not  justified,  in  view  of  the  fact  that 
he  suspected  the  safety  of  the  premises.  In  relying 
on  the  assurance  of  the  servant  that  they  were 
safe.    Daley  v.  Quick,  90  Cal.  179. 

As  to  neglect  to  provide  lire  escapes,  see  note  to 
Boee  V.  Klnsr  (Ohio)  15  L.  R.  A.  100. 

Landlord  actively  neoUgcnt. 

The  landlord  Is  liable  for  Injuries  caused  by  neg- 
ligence In  making  repairs.  Mitchell  v.  Plant,  21  111. 
App.  148. 

If  the  landlord  undertakes  to  make  repairs,  and 
the  tenant  Is  Injured  by  the  negligent  manner  in 
which  they  are  made,  the  landlord  is  liable  for  the 
Injury.  Callahan  v.  Loughran,  108  Gal.  470;  Little 
V.  Macadaras,  29  Ho.  App.  882,  88  Mo.  App.  187. 

If  the  landlord  undertakes  to  make  repairs,  and 
does  it  so  unskilfully  as  to  subsequently  cause  an 
injury  to  the  tenant,  he  will  be  liable  therefor. 
Gregor  v.  Cady,  82  Mo.  181. 

A  landlord  whose  negligence  in  making  ordinary 
repairs  is  the  cause  of  a  personal  injury  to  the  ten- 
ant Is  liable  therefor.  GUI  v.  Mlddleton,  106  Mass. 
477,  7  Am.  Rep.  548. 

If  the  owner  in  making  repairs  negligently  causes 
the  building  to  burn  he  will  be  liable  to  the  tenant 
for  his  Injury.    Hine  v.  Gushing,  58  Hun^  510. 

If  the  repairs  are  negligently  made  the  tenant 
may  recover  the  damages  which  he  suffers  because 
of  the  defect.  If  he  was  ignorant  that  the  premises 
had  not  been  made  safe.  Walker  v.  Swayzee,  8 
Abb.  Pr.  188. 

In  Franklin  v.  Brown,  21  Jones  &  8.  474,  where 
the  Injury  was  caused  by  noxious  gases  which  came 
through  the  window  and  which  the  evidence 
showed  neither  party  knew  of  before  the  signing 
of  the  lease,  so  that  there  was  nothing  to  show  neg- 
ligence on  the  part  of  the  landlord,  the  court  says. 
If  guilty  of  negligence  or  other  delictum  which 
leads  directly  to  tfte  accident  and  wrong  com- 
plained of,  the  landlord  is  liable. 

Where  the  owner  raised  the  leased  house  and  did 
not  provide  a  safe  and  proper  means  of  entrance 
to  and  egress  from  It  and  the  tenant*s  wife  fell  and 
was  injured  in  attempting  to  leave  the  house,  the 
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court  held  that  if  the  fall  was  caused  because  the 
owner  failed  to  provide  any  means  of  egress  what- 
ever or  through  some  patent  defect  in  the  plan  of 
the  contrivance  the  tenants  could  not  recover,  but 
if  the  structure  was  proper  but  was  Insufltoiently 
secured  and  therefore  gave  way  under  the  at- 
tempted use  there  might  perhaps  be  a  recovery. 
Smith  V.  Buttner,  90  GaL  95. 

If  the  injury  results  from  a  nuisance  on  the  land- 
lord^ adjoining,  property  there  may  be  a  recovery. 
Alston  V.  Grant,  8  El.  &  B1.128, 2G.L.  Rep.  988. 23  L. 
J.  Q.  R  N.  S.  168, 16  Jur.  882. 

Where  the  landlord  removes  the  gas  fixtures 
without  plugging  the  ends  of  the  openings,  and 
subsequently  permits  gas  to  be  turned  into  the 
pipes,  by  reason  of  which  an  explosion  occurs  and 
injures  the  tenant,  he  will  be  liable  for  the  Injury. 
KlmmeU  v.  Burfeind,  2  Daly,  155. 

In  Meany  v.  Abbott,  6  Phlla.  255,  where  the  land- 
lord employed  a  plumber  to.'make  certain  additions 
to  the  building,  the  court  held  that  he  was  not  lia- 
ble for  the  defects  in  the  work  when  done,  on  the 
ground  that  the  plumber  was  not  his  servant  for 
whose  acts  he  was  liable. 

So,  if  the  landlord,  with  the  consent  of  the  ten- 
ant, lets  the  repairs  out  to  a  contractor,  he  will 
not  be  liable  for  Injuries  caused  by  the  contractor^ 
negligence.  Prancisco  v.  Brinkley.dted  In  8  King's 
Dig.  (Tenn.)  2d  ed.fi  8615. 

Contributory  neglioenee. 

The  tenant  cannot  recover  if  the  unsafe  con- 
dition of  the  premises  was  his  own  fault.  Kahn  v. 
Love,  8  Or.  206. 

If  the  tenant,  knowing  that  a  stairway  is  danger- 
ous and  has  not  been  used  for  more  than  a  year, 
voluntarily  attempts  to  use  it  without  adequate 
cause,  she  will  be  guilty  of  such  negligence  tn  to 
prevent  a  recovery  against  the  landlord,  although 
he  has  not  complied  with  his  promise  to  repair  it. 
Town  V.  Armstrong,  75  Mich.  580. 

Incase  the  landlord  does  not  comply  with  his 
agreement  to  make  repairs,  the  tenant  cannot, 
knowing  that  his  property  will  be  exposed  to  in- 
jury if  left  on  the  premises,  take  the  hasard  of 
leaving  it  there  at  the  risk  of  the  landlord.  If  he 
does  leave  it  there,  and  the  property  is  in jured,  he 
cannot  recover  from  the  landlord  therefor.  Gook 
V.  Soule.  56  N.  T.  420. 

In  Scott  V.  Simons,  54  N.  H.  426,  the  court  says 
that  the  landlord  will  be  liable  if  be  has  negli- 
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The  learned  trial  judge,  however,  excluded 
the  evidence  also  upon  another  ground;  and 
that  was  because,  in  his  opinion,  the  evidence 
offered  did  not  go  to  the  extent  of  setting 
up  a  distinct  collateral  af2:reement  to  make  the 
premises  safe,  or  an  assurance  that  they  had 
been  made  safe,  but  that  the  evidence  only 
went  to  show  complainants  about  the  sanitary 
condition  of  the  premises,  and  promises  in  re- 
gard to  the  grates  and  windows  and  other 
minor  details  and  assurances  only  as  to  them. 
The  most  material  evidence  upon  this  question 
is  that  of  plaintiff,  which  is  somewhat  indefi- 
nite. She  does  not,  in  her  evidence,  mention 
the  porch,  and  does  refer  to  the  windows  and 
grates,  and  general  sanitarv  condition  of  the 
premises;  but  she  also  says  that  the  promise  was 
to  put  the  house  in  sodd  repair, — safe  repair. 
The  question  as  to  whether  the  entire  contract 
was  reduced  to  writing,  or  an  independent  col- 
lateral agreement  was  made,  was  a  question  of 
fact;  and  where  there  was  any  evidence  to  sus- 
tain the  contention,  it  was  a  matter  for  the  jury 
to  determine,  and  not  for  the  court  Cobb  v. 
WaOaee,  6  Coldw.  540,  98  Am.  Dec.  485;  Stew- 


art V.  Phanix  Ins,  Co.  9  Lea,  104,  112.  We 
think  that  it  was  therefore  error  in  the  trial 
judge  to  determine  these  questions,  and  ex- 
clude all  evidence  in  regard  to  them. 

The  court  charged  the  jury,  among  other 
things,  substantially,  that  if  the  landlord  knew 
the  unsafe  condition  of  the  premises,  and  con- 
cealed the  fact  from  the  tenant,  and  that  she 
did  not  know  of  their  unsafe  condition,  or 
could  not  have  known  by  the  exercise  of 
proper  care  and  diligence,  then  she  could  re- 
cover, etc.  It  will  be  noted  that  the  learned 
trial  judge,  in  this  charge,  makes  the  tenant  re- 
sponsible, not  onlv  for  the  facts  known  to  her, 
but  also  such  as  she  could  have  known  by  the 
exercise  of  proper  care  and  diligence;  but  he 
onlv  holds  the  landlord  responsible  for  his  ac- 
tual knowledge,  and  not  for  such  knowledge  as 
he  might  have  had  by  the  exercise  of  proper 
care  and  diligence.  We  think  the  great  weigh. 
of  authority  is  that,  if  a  landlord  lease  premises 
which  are  at  the  time  in  an  unsafe  and  danger- 
ous condition,  he  will  be  liable  to  his  tenant 
for  damages  that  may  result,  if  he  knows  the 
fact  and  conceals  it,  or  if,  by  reasonable  care 


flrently  coDStnioted  the  premiaep  or  negUgentiy 
suffered  them  to  remain  defective  after  notice 
that  they  have  become  so.  But  it  holds  that  the 
evidence  did  not  show  that  be  had  done  either. 
The  court  further  says  the  landlord  might  be  lia- 
ble to  the  tenant  if  after  notice  of  the  defect  he 
failed  to  repair  It,  but  **•  we  think  not  to  one  who 
after  beinff  aware  of  the  defect  unnecessarily  ex- 
posed his  goods  to  injury  by  it." 

If  the  tenant  continues  to  occupy  knowing  of 
the  dangerous  condition  of  the  premises  he  will 
be  guilty  of  contributory  negligence,  and  cannot 
recover  for  the  injury  caused  by  the  accident. 
Kampinsky  v.  Hallo,  6S  N.  Y.  8.  R.  266. 

If  the  tenant,  knowing  of  the  defective  condition 
of  the  premises,  continues  to  use  them  and  hi  in- 
jured by  the  defect,  contributory  negligence  will 
tMir  a  recovery  for  the  injury.  Sanders  v.  Smith, 
5  Misc.  1. 

In  Gantrell  v.  Fowler,  82  8.  G.  589,  it  is  said 
while  the  landlord  would  be  liable  for  all  injury 
which  the  tenant  might  sustain  because  of  bis 
breach  of  contract  to  repair,  yet  the  tenant  should 
not  stand  quietly  by  and  voluntarily  assume  the 
risk  of  injury,  thus  contributing  to  his  own  loss. 
He  ought  to  make  the  repairs  himself,  and  charge 
the  sum  to  the  landlord. 

A  tenant  has  no  right  to  use  demised  premises 
which  he  knows  to  be  unlit  for  occupation 
in  such  a  way  as  to  cause  damage  and  loss,  and 
then  seek  to  recover  damages  from  his  land- 
lord for  the  injury  so  occasioned  by  his  own  act. 
Nlchol  v.  Dusenbury,  cited  la  Z  Hilt  223. 

In  Arnold  v.  Clark,  18  Jones  &  S.  262,  the  court 
says  although  the  representations  as  to  the  safe- 
ty of  the  premises  were  false  the  tenant  could 
not,  having  knowledge  of  the  falsehood,  take  the 
risk  of  continuing  its  use  and  look  to  the  landlord 
to  indemnify  him  for  any  loss  that  he  might  sus- 
tain. And  the  same  would  be  true  in  reference  to 
a  promise  to  repair.  The  measure  of  damages  is 
what  the  repairs  would  cost  if  made  by  the  tenant, 
or  the  loss  in  the  use  of  the  premises  while  making 
them,  or  the  difference  in  rental  value  with  and 
without  them. 

And  that  principle  was  followed  in  Kabus  v. 
Frost,  18  Jones  &  8. 72. 

Proximate  cause. 

A  landlord  is  not  liable  for  injuries  to  a  tenant 
by  the  fall  of  plaster  which  was  loose  and  which  he 
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I  had  promised  to  repair,  if  the  proximate  cause  of 
the  faU  was  the  act  of  an  employee  of  an  inde- 
pendent contractor  in  the  room  above, who  pushed 
his  foot  through  the  ceiling.  Fitzgerald  v.  Tim- 
oney,  18  Misc.  827. 

Meamure  of  damaoea. 

An  express  contract  between  landlord  and  ten- 
ant that  the  former  is  to  repair  the  demised 
premises  does  not  render  him  liable  for  an  injury 
to  the  tenant  arising  from  want  of  repair,  although 
the  tenant  has  notified  him  of  the  unsafe  condition 
of  the  premises.  The  tenant^s  only  remedy  Is  to 
make  the  repairs  at  the  expense  of  the  landlord.. 
Brown  v.  Toronto  General  Hospital,  28  Ont.  Hep 
600. 

In  case  the  owner  does  not  put  the  building  in 
repair  as  he  agreed  to  do  the  tenant  cannot  recover 
for  the  loss  of  the  services  of  one  of  his  employees, 
an  opera  singer,  who  was  made  ill  by  the  unsuitable 
condition  of  the  premises.  New  York  Academy  of 
Music  V.  Hackett,  2  Hilt.  217. 

Where  the  leasing  of  a  house  is  procured  by 
fraud  in  statements  as  to  the  capacity  of  the  fur- 
nace the  tenant  may  retain  the  premises,  and  re- 
cover his  damages,  which  will  be  the  difference  be- 
tween the  rental  value  of  the  property  as.it  is  and 
as  it  would  have  been  had  it  been  as  represented. 
Pryor  v.  Foster,  180  N.  Y.  171. 

If  the  landlord  refuses  to  comply  with  bis  agree- 
ment to  repair  a  dangerous  pit- fall  near  the  well» 
and  the  tenant  falls  into  it  and  is  injured,  he  cannot 
recover  for  the  injury,  since  the  damages  are  too- 
remote.  He  should  have  had  the  repairs  made  at 
the  expense  of  the  landlord.  Hamilton  v.  Feary,  8- 
Ind.  App.  616. 

In  Flynn  v.  Hatton,  48  How.  Pr.  888,  it  is  said  the 
ordinary  damages  for  breach  of  a  general  agree- 
ment to  keep  the  premises  in  repair  are  the  ex- 
penses of  repair  and  the  loss  of  the  use  of  the 
premises  while  the  party  contracting  was  in  de- 
fault, and  such  an  agreement  in  no  way  contem- 
plates any  destruction  of  life  or  casualties  to  the 
person  or  property  which  might  accidentally  result 
from  an  omission  to  fulfil  the  agreement. 

DUitinauitifiable  eases. 

Undoubtedly  the  landlord  should  not  be  per- 
mitted to  shield  himself  behind  his  bare  statement 
that  be  did  not  know  if  under  all  the  circumstan- 
ces it  is  evident  that  he  should  have  known  of  the 
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aDd  diligence  he  could  have  known  of  such 
dangerous  and  unsafe  condition,  provided  rea- 
sonable care  and  diligence  are  exercised  by  the 
tenant  on  his  part.  Taylor,  Land.  &  T.  7th  ed. 
t^  175;  2  Wood.  Land.  &  T.  p.  854,  and  note; 
Shearm.  &  Redf.  Neg.  §§  709-711;  Cotoen  v. 
Sunderland,  145  Mass.  363;  Coke  ?.  Guike^e, 
80  Ky.  698,  44  Am.  Rep.  499;  Cemr  v.  Karutz, 
60  N.  Y.  229,  19  Am.  Rep.  164;  LoweU  v. 
Spaulding,  50  Am.  Dec.  780,  note;  Woodf. 
Land.  &  T.  12th  ed.  707;  Godley  v.  Hagerty, 
20  Pa.  387, 59  Am.  Dec.  781;  Carson  r,  Oodley, 
26  Pa.  Ill,  67  Am.  Dec.  404;  Edwards  y.  New 
York  d  H.  R.  Co.  98  N.  Y.  249,  50  Am.  Rep. 
659;  Qilly,  Middleton,  105  Mass.  477,  70  Am. 
Rep.  548.  The  same  principle  is  held  in  our 
own  case  of  Young  v.  Braniford,  12  Lea,  244, 
citing  1  Thomp.  Neg.  817;  Whart.  Neg.  §§817, 
845.  See  also  Timlin  v.  Standard  Oil  Co.  126 
N.  Y.  514;  Ahem  v.  Steele,  115  N.  Y.  203,  5 
L.  R.  A.  446;  Maywopd  v.  Logan,  78  Mich. 
135;  Lindsey  v.  Leighton,  150  Mass.  285; 
12  Am.  &  Eng.  Enc.  Law,  pp.  687,  691, 
note.  This  is  not  in  conflict  with  the  gen- 
eral rule  that,  in  the  absence  of  any  stipula- 
tion or  statement,  there  is  no  warranty  that  the 
premises  are  in  a  habitable  condition,  and  no 
obligation  to  sepair,  as  held  in  Southern  OH 
Works  v.  Bickford,  14  Lea,  657,  and  Banks  v. 
White,  1  Sn^,  614;  but  the  cases  proceed 
upon  the  idea  that  the  premises,  when  leased, 
are  unsafe  and  that  fact  is  known  to  the  land- 
lord and  concealed  by  him  from  the  tenant,  or 
might  have  been  known  by  him  by  the  exer- 
cise of  reasonable  care  and  diligence.  The  lia- 
bility does  not  arise  upon  'any  question  of  con- 
tract, but  upon  the  obligation  to  the  tenant  not 
to  expose  him  to  danger  of  which  the  landlord 
knows,  or  could  know  by  reasonable  care,  nor 
is  it  done  away  with  b^  the  fact  that  the  par- 
ties examined  the  premises,  and  the  tenant  did 
not  discover  the  defect  if  he  exercised  reason- 
able diligence.  This  view  of  the  case  was  pre- 
sented in  the  second  count  of  plaintiff's  declara- 
tion. Upon  this  feature  of  the  case  the  learned 
trial  judge  charged  the  jury,  amonif  other 
things:  "  If  the  plaintiff  had  any  right  to  re- 
cover, her  right  must  depend  upon  what  took 
place  after  the  plaintiff  took  possession  of  the 
premises,  and  before  the  accident  occurred." 


Without  going  further  into  the  case,  and 
without  commenting  on  the  vast  array  of  au- 
thorities presented  by  the  defendant's  attorneys 
in  support  of  the  tri^  Judge's  position,  some 
of  which  are  in  conflict  with  the  views  herein 
given,  we  think  the  judgment  of  the  court  below 
must  he  reversed,  and  the  cause  remanded  for  a 
new  trial.    Appellee  will  pay  costs  of  appeal. 

A  petition  for  rehearing  was  subsequently 
filed,  in  response  to  which  Wilkes*  J.,  on 
March  5,  183^6,  handed  down  the  following 
response,  which  applies  also  to  Stenberg  v.  Wiu- 
eox  (Tenn.)  ante,  615: 

In  these  causes  petitions  to  rehear  have  been 
filed,  and  pressed  with  much  earnestness. 
The  trial  judge  in  the  court  below  correctly 
laid  down  the  law  in  regard  to  the  tenant,  and 
imposed  upon  her  the  nsk  of  the  premises,  if 
she  knew,  or  by  the  exercise  of  reasonable  care 
and  diligence  could  have  known,  of  their  dan- 
gerous condition.  It  is  complained  that  this 
court  imposed  upon  the  landlord  a  like  degree 
of  care  in  ascertaining  whether  his  premises 
were  in  safe  condition  when  he  let  them. 
The  correctness  of  the  rule  and  liability  of  the 
landlord  is  not  denied  when  he  has  actual 
knowledge  of  the  danger  and  fails  to  disclose 
it,  but  denied  so  far  as  it  requires  him  to  ex- 
ercise reasonable  care  and  diligence  to  ac- 
S[uaint  himself  with  their  condition.  The 
acts  assumed  by  counsel  in  arguing  this 
point  are  worthy  of  notice.  In  one  portion  of 
his  briefs  he  says:  "Neither  the  landlord  nor 
his  agents  had  any  notion  [we  suppose  he 
means  notice  or  knowledge]  of  the  condition 
of  the  porch.  .  .  .  They  so  swear,  and  there  is 
no  contradictory  evidence."  In  another  por- 
tion of  his  briefs  he  says:  "The  premises 
were  old,  and,  to  my  belief,  the  porch  was 
obviously  dangerous  at  the  outset."  And 
again:  "The  porch  was,  at  the  outset,  obvi- 
ously,  out  of  fix.  No  ordinarily  careful  person 
would  have  used  it  That  is  the  simple  truth 
of  the  case."  We  think  the  evidence  tends  to 
show  a  state  of  facts  between  theee  two  ex- 
tremes, to  wit,  that  the  porch  was  unsafe  when 
the  premises  were  let,  partly  from  the  manner 
of  construction,  and  partly  from  age,  and  that 
this  was  either  known  to,  or  by  reasonable  care 


defect.  But  the  oases  cited  above  seem  to  Indloate  I 
that  the  cases  are  few  in  which  the  landlord,  not 
actually  koowinff  o(  a  defect,  should  be  charged 
with  notice  when  the  tenant  should  not  be  ohargped 
with  the  same  notice.  In  Spellman  v.  Bannifcan,  96 
Hun,  174,  the  expression  is  used  that  the  landlord 
would  be  liable  if  he  knew  or  ''from  the  facts  and 
circumstances  in  the  exercise  of  ordinary  care  and 
prudence  he  should  have  known"  of  the  defect, 
and  in  Booth  v.  Merriam,  155  Mass.  621,  it  is  said  the 
landlord  must  disclose  concealed  defects  of  which 
he  has  '*or  ouarht  to  have  knowledfre.'*  In  each  case 
the  expression  is  a  dUAum.  Of  the  cases  cited  in  the 
rehearing  opinion  in  Hinbs  v.  Willgox  as  contain- 
ing such  an  expression  Martin  v.  Richards,  156 
Mass.  881,  was  a  case  of  illness  caused  by  a  con- 
cealed vault  which  had  been  covered  by  a  plat- 
form. The  question  was  as  to  the  admissibility  of 
evidence.  Tbe  court  intimates  that  there  might  be 
a  recovery  if  all  the  admissible  evidence  would 
warrant  the  jury  in  finding  that  at  the  time  of  the 
letting  the  defendant  knew  the  source  of  danger, 
and  knew  or  ought  to  have  known  that  danger  ex- 
isted. There  the  facts  were  all  known  to  the  land- 
lord or  his  agent,  and  the  only  question  was 
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whether  or  not  he  ought  to  have  known  that  tbe 
covered  vault  was  dangerous.  ^In  State,  Bashe,  v. 
Boyce,  78  Md.  400,  the  injury  occurred  on  a  wharf, 
as  to  which  there  is  an  inclination  to  make  an  ex- 
ception to  the  general  rule.  See  note  to  MoGonneU 
V.  Lemley  (La.  Ann.)  ofnJU^  009.  In  Carson  v.  Oodley , 
S8  Pa.  Ill,  07  Am.  Dec.  404,  tbe  owner  constructed 
the  building  negligently  in  view  of  the  usee  to  which 
it  waste  be  put.  In  Cope  v.  Outkeee,80Ky.eBS.44 
Am.  Rep.  480,  it  was  an  admitted  fact  in  the  ease 
that  the  owner  knew  of  the  defect. 

In  Lindsey  v.  Leighton,  150  Mass.  285,  where  it  Is 
said  that  it  was  not  necessary  to  show  that  the  land- 
lord had  actual  knowledge  of  the  defect,  that  hb 
duty  was  that  of  due  care,  and  ignorance  of  the  de- 
fect was  no  defense,  the  injury  occurred  on  tbe 
common  stairway  of  a  tenement  house,  as  to  which 
an  entirely  different  rule  applies  from  that  applica- 
ble to  cases  where  the  tenant  is  in  possession  of 
the  entire  property.  See  note  to  Dollard  ▼.  Roberts 
(N.  Y.)  14  L.  R.  A.  289. 

Moynihan  v.  Allyn,  162  Mass.  272,  was  also  the  case 
of  an  injury  on  a  common  paaaage  of  a  tenement 
house. 
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•could  have  been  known  to.  the  landlord;  but 
it  was  not  so  obviously  daneerous  as  to  have 
deterred  an  ordinarily  careful  person  from 
usiuR  it,  or  seeing  its  danger.  It  is  said  that 
the  landlord's  liability  to  his  tenant  is  more 
restricted  than  it  is  to  third  persons,  and  this 
is  unquestionably  so,  in  so  far  as  it  rests  upon 
the  contract  between  the  parties,  and  want  of 
care  in  the  tenant;  but,  in  this  and  similar  cases, 
there  is  a  separate  and  distinct  ground  of  lia- 
bility, depending,  not  upon  contract  or  want 
of  contract,  but  upon  the  obligation  the  land- 
lord or  landowner  is  under  to  his  tenant,  as 
well  as  third  persons,  not  to  expose  them  to 
danger  which  he  knows  or  could  kn6w  by  the 
exercise  of  reasonable  diligence.  The  rule  laid 
down  does  not  place  upon  the  landlord  the 
obligation  of  an  insurer  or  warrantor  by  con- 
tract, nor  does  it  impose  the  extreme  duty  of 
constant  care  and  inspection,  but  it  does  impose 
upon  him  the  duty  of  reasonable  care  and 
diligence  to  inform  himself  of  the  condition  of 
the  property  which  he  proposes  to  let;  and  if, 
when  he  leases,  he  knows,  or  by  the  exercise 
of  reasonable  care  and  diligence  should  know, 
that  the  premises  are  daneerous,  it  is  his  duty 
to  make  them  safe  before  he  leases,  or  inform 
the  tenant  of  their  condition;  and  if  he  does  not, 
he  must  respond,  to  any  person  not  in  fault, 
for  damages  caused  by  such  condition  of  the 
premises,  whether  tenant  or  third  person.  Nor 
does  this  holding  imply,  as  counsel  suggests, 
that  the  tenant  is  thereby  entirely  relieved 
from  the  duty  of  proper  diligence  on  his  part, 
and  that  the  landlord  is  virtually  made  guar- 
•dian  for  the  tenant.  The  obligation  of  the 
tenant  to  exercise  proper  diligence  was  prop- 
erly stated  by  the  trial  judge,  and  there  is 
nothing  in  the  ruling  of  this  court  that  can 
legitimately  bear  the  construction  given  to  it 
by  counsel  to  relieve  the  tenant  of  such  care. 

"The  contention  in  the  Ste^iberg  Case  is, 
mainly,  that,  being  a  boarder,  she  was  the 
guest  of  the  tenant,  and  not  a  third  person  in 
the  eye  of  the  law.  It  suffices  to  say,  upon 
this  point,  without  noting  other  considerations, 
that  the  evidence  shows  that  the  house  was  let 
to  be  used  as  a  boarding  house,  and  recom 
mended  by  the  landlord  for  that  purpose.  If 
it  was  unsafe  for  that  purpose,  which  is  a 
quasi-public  purpose,  and  defendant  knew  it, 
or  could  by  reasonable  care  and  diligence  have 
known  it.  he  should  respond  in  damages  to  any 
person  injured  on  the  premises.  The  boarder 
Ts  there  as  much  by  invitation  of  the  landlord 
as  of  the  tenant.  She  is  there,  not  strictly  as 
a  guest,  but  as  a  third  person,  legitimately  on 
the  premises  on  business,  for  the  purpose  for 
which  they  were  let.  The  rule  is  that,  if  the 
landlord  is  guilty  of  delictum  or  negligence,  he 
is  liable;  otherwise,  not.  And  in  this  view  of 
the  case,  the  tenant  and  his  boarder  stand  upon 
the  same  footing,  the  contract  being  out  of  the 
way.  The  tenant  may  have  more  extensive 
rights  if  she  expressly  contracts  for  safe  prem- 
ises, and  is  assured  of  their  safety;  and.  on  the 
other  hand,  her  rights  may  be  restricted  if  she 
is  guilty  of  negligence  in  ascertaining  for  her- 
self the  condition  of  the  premises  when  she 
rented  them,  or  took  them  knowing  them  to 

be  unsafe.    The  rule,  as  laid  down  by  this 

court,  imposes  reasonable  care  and  good  faith 
•on  both  landlord  and  tenant,  in  the  absence  of 
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a  contract  to  make  the  premises  safe,  or  a 
warranty  of  their  condition;  and,  keeping  this 
rule  in  view,  the  tenant  and  his  boarder  are 
entitled  to  as  much  protection  against  the  land- 
lord as  is  the  stranger  passing  along  the  street 
or  occupying  adjoining  premises.  It  cannot 
be  the  law  that  the  owner  of  an  hotel  which  is 
in  an  unsafe  condition,  known  to  him  to  be  so. 
or  by  reasonable  care  and  diligence  he  could 
know,  can  lease  it  to  a  tenant,  who  exercises 
reasonable  care  and  diligence,  and  does  not 
discover  the  danger,  and  then  escape  liability 
to  either  the  keeper  of  the  hotel,  or  his  family 
or  servants,  or  the  persons  who  enter  the  hotel 
for  its  accommodation.  What  the  hotel 
keeper's  liability  may  be  at  the  same  time  is 
not  a  question  now  before  us.  While  many 
of  the  cases  cited  in  the  opinion  a're  cases 
where  the  liability  was  held  to  exist  as  to 
third  persons,  there  is  no  difference  t)etween 
such  third  persons  and  the  tenant  and  his 
servants,  the  matter  of  contract  and  negligence 
of  tenant  being  out  of  the  way,  as  is  said  in 
Oowen  V.  Sunderland,  145  Mass.  368.  There  is 
an  exception  to  the  general  rule  of  caveat 
emptor,  as  between  lessor  and  lessee,  "arising 
from  the  duty  which  the  lessor  owes  the  lessee. 
This  duty  does  not  spring  directly  from  the 
contract,  but  from  the  relation  of  the  parties, 
and  is  imposed  by  law."  We  quote  from  Wood 
on  Landlord  and  Tenant  (p.  855):  "Where 
there  are  defects  in  the  premises  not  open  to 
ordinary  observation,  of  the  existence  of  which 
the  landlord  knows,  or  ought  to  know,  which 
are  dangerous  to  the  person  of  the  tenant,  it  is 
his  duty  to  disclose  them  to  the  tenant,  and  if 
he  fails  to  do  so.  and  the  tenant  is  injured 
thereby,  the  landlord  is  responsible  for  nil  the 
damages  that  ensue  to  the  tenant  therefrom." 
Again  (p.  869),  the  same  author  says:  "But, 
when  the  premises,  at  the  time  when  they  are 
leased  are  in  so  defective  a  condition  as  to  be 
per  ee  a  nuisance,  especially  when  they  are 
leased  for  a  quasi- public  use,  the  landlord  is 
responsible  for  injuries  resulting  either  to  the 
tenant  or  third  persons  lawfully  upon  the 
premises  therefrom." 

The  rule  laid  down  by  this  court,  atad  (as  we 
think)  sustained  by  authority  and  reason,  is 
that,  in  the  absence  of  a  contract  to  repair,  or 
warranty  of  condition,  both  the  landlord  and 
tenant  must  use  reasonable  care  and  diligence. 
If  the  tenant  neglect  such  reasonable  care  and 
diligence  to  ascertain  the  condition  of  the 
premises,  or,  knowing  their  condition,  assumed 
the  risk,  then  he  cannot  recover  against  the 
landlord.  On  the  other  hand,  if  the  landlord 
neglect  to  use  reasonable  care  and  diligence  in 
ascertaining  whether  his  premises  are  safe,  or 
if  he  actually  knows  they  are  unsafe,  and  con- 
ceals or  misrepresents  their  condition,  then  he 
is  liable,  the  tenant  being  in  no  fault.  It  is 
not  upon  the  ground  of  an  insurer  or  warrantor 
of  condition  under  his  lease  contract,  but  on 
the  ground  of  the  obligation  implied  by  law 
not  to  expose  the  tenant  or  the  public  to  danger 
which  he  knows,  or  in  good  faith  should  know, 
and  which  the  tenant  does  not  know,  and  can;, 
not  ascertain  by  the  exercise  of  reasonable 
care  and  diligence.  The  cases  are  numerous 
which  use  the  expression,  laid  down  in  the 
opinion  in  this  case,  that  the  landlord  is  liable, 
not  only  for  actual  knowledge,  but  also  for 
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reasoDable  care  and  diligence  io  obtainiDg  such 
knowledge, — not  only  when  be  knows,  but 
when  he  ought  to  know,  of  the  defects,  by 
using  ordinary  care  and  diligence.  As  using 
this  expression,  we  cite,  among  others,  Martin 
V.  Eiehards,  156  Mass.  381;  State,  Bashe,  v. 
Boyee,  78  Md.  469;  Carson  v.  Godley,  26  Pa. 
Ill,  67  Am.  Dec.  404;  Coke  v.  Qutkete,  80  Ky. 
598,  44  Am.  Rep.  499.  In  the  late  case  of 
Lindseyv.  Leighton,  150  Mass.  288,  it  was  held 
that  it  was  not  necessary  to  show  that  the  owner 
had  actual  knowledge  of  the  defects.  His  duty 
was  that  of  due  care,  and  ignorance  of  the 
defect  was  no  defense,  in  the  absence  of  such 
care.  In  Moynilian  v.  AUyn,  162  Mass.  272, 
it  was  held  that  it  was  the  duty  of  the  landlord 
to  inform  the  tenant  of  any  hidden  defects, 
which  could  not  be  discovered  by  reasonable 
diligence  on  his  part,  and  of  which  the  defend- 
ant ought,  for  his  proper  protection,  to  be 
informed;  citing  quite  a  number  of  other  Mas- 
sachusetts cases.  Mr.  Pingrey  says,  in  §  592 
of  his  work  on  Real  Property:  *'0f  course,  if 
there  is  a  concealed  defect  which  renders  the 
premises  dangerous,  which  the  tenant  cannot 
discover  by  the  exeroise  of  reasonable  diligence, 
of  which  the  landlord  has  or  ought  to  have 
knowledge,  it  is  the  landlord's  duty  to  disclose 
it,  and  he  is  liable  for  an  injury  which  results 
from  his  concealment  of  it."  In  g  594  the  same 
author  says:  It  is  held  that  the  obligation 
and  liability  are  the  same  to  the  tenant's  guest 
and  to  his  servants,  ''and  the  landlord  is  re- 
sponsible, unless  it  appears  that  such  owner  did 
not  know,  or  by  reasonable  care  and  diligence 
could  not  have  known,  of  the  unsafe  condition 
of  the  premises  when  he  leased  them." 

Under  the  principle  we  have  attempted  to  lay 
down,  the  landlord's  liability,  leaving  the  con- 
tract of  lease  out  of  view,  is  the  same  to  the 
tenant  as  to  his  servant,  or  his  guest,  or  his 
customer,  or  his  wife  or  child,  or  to  the  stranger 
passing  along  the  streets  or  on  the  premises  for 
any  legitimate  purpose.  The  only  case  cited 
by  counsel  apparently  holding  a  doctrine  con- 
trary to  that  laid  down  by  this  court  is  that  of 
Burdick  v.  Cheadle,  26  Ohio  St.  393,  20  Am. 
Rep.  767.  This  case  is  also  reported  in  50  Am. 
Dec.  782,  and  referred  to  as  a  peculiar  case, 
and,  as  we  think,  very  justly  criticised,  as 
placing  the  party  injured  in  a  very  anomalous 
position.  The  case  is  clearly  out  of  line  with 
the  current  of  authority.  It  may  be  remarked, 
however,  that  in  that  case  the  court  said: 
"Whether  the  noxious  structures  existed  at 
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the  time  the  lessees  entered  into  the  possessioo 
of  the  storeroom  does  not  appear."  As  illus- 
trative of  the  application  of  the  rule  we  have 
laid  down,  we  cite  the  following,  among  other 
cases,  showing  when  the  rule  is  applied,  and 
as  to  what  persons  held  applicable:  In  Stcord^ 
V.  Edgar,  59  N.  Y.  28,  17  Am.  Rep.  295,  a 
'longshoreman  in  the  service  of  the  tenant  sued 
the  owner,  and  recovered.  In  Oodley  v.  Hag- 
eriy,  20  Pa.  887,  59  Am.  Dec.  781,  a  servant 
of  the  tenant  sued  the  owner,  and  recovered. 
In  Carson  v.  Oodley,  supra,  a  customer  of  the 
tenant  sued  the  owner,  and  recovered.  In 
Cesar  v.  Karutz,  60  N.  Y.  229,  the  owner  waa 
held  liable  to  the  child  of  the  tenant.  In  C^/ke 
V.  Ovtkese,  supra,  the  owner  was  held  liable 
for  injuries  sustained  by  a  child  of  the  tenant. 
In  Martin  v.  Richards,  155  Mass.  381,  three 
cases  were  tried  together,  and  the  owner  was 
held  liable  for  an  injury  to  the  child  and  wife 
of  the  tenant.  In  Minor  v.  Sharon,  112  Mass. 
477,  three  cases  were  tried  together,  and  the 
owner  was  held  liable  for  injuries  to  the  tenant's 
children.  In  State,  Baslie,  v.  Boyee,  73  Md. 
469,  the  owner  was  held  liable  for  imuries  lo- 
the  servant  of  the  tenant.  In  Qill  v.  Middleton, 
105  Mass.  477,  7  Am.  Rep.  548.  the  owner  wa& 
held  liable  for  an  injury  to  the  wife  of  the 
tenant.  In  Nugent  v.  Boston,  C.  d;  M.  R.  Co, 
80  Me.  62,  the  owner  was  held  liable  to  persons 
rightfully  on  the  premises.  In  Nelson  v.  Lir- 
erpool  Brewing  Co,  L.  R.  2  C.  P.  Div.  311,  the 
right  of  the  servant  of  the  tenant  to  sue  was 
recognized.  In  Moynihan  v.  AUyn,  162  Mass. 
272,  the  right  of  the  child  of  the  tenant  to  sue 
was  recognized.  And  Mr.  Pingrey,  in  his  work 
on  Real  Property,  expressly  states  that  there  is 
no  distinction  in  the  rule  as  to  the  liability  of 
the  owner  to  the  tenant  or  to  the  tenant's 
guest,  or  to  the  tenant's  servant.  In  each  in- 
stance he  says  the  rule  is  the  same. 

We  see  no  reason  or  occasion  for  rehearing 
the  causes  upon  further  arguments  or  briefs. 
The  petitioners  make  no  new  grounds  of  de- 
fense, and  lay  down  no  principles  that  have  not 
already  been  fully  argued  by  counsel  for  de- 
fendant, and  still  more  fully  investigated  and 
considered  by  the  court.  It  could  serve  no 
useful  purpose  to  have  further  argument  along 
Unes  that  the  court  does  not  consider  conclusive 
or  material  in  the  case.  The  court  is  satisGed 
with  its  conclusions,  and  has  no  doubt  of 
iheir  correctness  when  properly  understood 
and  applied. 

The  petition  to  reJiear  is  denied,  anddismissed^ 
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1.  ▲  question  arisinir  upon  the  plead- 

Iwy  which  iflcertjfled  to  the  supreme  court  for 
decfsloD  cannot  be  answered  if  the  facts  do  not 
sufficiently  appear  in  the  pleadings  to  authorize 
a  complete  determination  of  it. 

2.  In  determining  whether  or  not 
county  indebtedness  Tlolates  a  consti. 
tutional  provision  that  no  county  shall  create 
any  indebtedness  exoeedlnir  2  per  centum 
upon  the  assessed  value  of  the  taxable  property 
In  it,  compulsory  obligations  Imposed  by  the 
legislature  must  be  Included. 

8.  The  fitet  that  the  vaUdity  of  the 
debt  on  which  a  Judgment  against  a  county 
was  rendered  cannot  be  questioned  in  a  proceed- 
ing to  enforce  a  tax  to  pay  it  does  not  prevent 
a  resistance  of  the  tax  on  the  ground  that  it  was 
not  authorized  by  law. 

4.  ▲  Judgment  ag^ainst  a  county  for  a 
claim  which  should  havebeen  paid  out  of 
current  revenue,  but  was  not  because  the  amount 
limited  by  the  Constitution  was  exhausted,  and 
which  did  not  become  valid  county  indebtedness 
because  the  constitutional  limit  of  indebtedness 
had  already  been  reached,  or  because  It  was  not 
legally  adopted  by  the  people,  is  not  **publlc 
debt"  within  the  meaning  of  a  provision  of  a 
Constitution  limiting  the  tax  rate  except  for 
public  debt  and  interest  thereon.  _  "^V^ 

5.  Recourse  to  the  claims  upon  which 
Judir™®!^^  ag^ainst  a  county  were  ren- 
dered may  be  had  to  determine  to  what  class 
they  belong,  and  whether  or  not  any  limit  is  im- 
posed  upon  taxation  by  which  they  may  be  en- 
forced. 

6.  The  expense  of  maintaining^  the  dis- 
trict court  if*  a  county  purpose  which  must  be 
provided  for  out  of  the  fund  raised  by  the  lim- 
ited tax  levy  authorized  by  Const,  art.  16,  §  & 

7.  Compensation  to  be  made  to  a  land- 
o^rner  for  land  taken  by  a  county  for  the  loca- 
tion of  a  public  road  must  be  paid  out  of  the  or- 
dinary county  revenue  raised  by  the  limited  tax 
provided  by  Const,  art  15,  §  5. 

8.  ▲  board  of  county  commissioners 
which  can  only  act  as  a  body  In  session  cannot 
confess  Judgment  against  the  county  under  a 
statute  requiring  defendant  to  personally  appear 
in  court  In  order  to  confess  Judgment. 

9.  ▲  power  of  attorney  to  confess  Judgment 
cannot  be  given  by  a  board  of  county  commis- 
sioners without  statutory  authority. 

(June  80, 1896.) 

RESERVATION  by  ibe  District  Court  for 
Crook  County  for  the  opinion  of  the  Su- 
preme Court  of  certain  questions  arising  in  a 


proceeding  to  enjoin  defendants  from  collect- 
ing certain  taxes  which  had  been  levied  in 
Crook  county  for  the  year  1895.  Ansit)er8  fii- 
vorable  to  complainant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bnrke  ft  Fowler  and  N.  K. 
Grigf§^  for  plaintiff. 

Messrs.  J.  L.  Stotts  and  M.  Nichols,  for 
defendants: 

There  is  no  distinction  made  by  the  courts 
between  bonded  debt  and  liquidated  debts  gen- 
erally so  far  as  the  application  of  the  term 
"public  debt"  is  concerned.  The  bonded  debt 
is  simply  a  funded  debt  and  the  other  a  floating 
debt. 

StatCy  Palmer,  v.  Hickman,  11  Mont.  541; 
People,  Seeley,  v.  May,  9  Colo.  80,  9  Colo.  404; 
Law  V.  PeopU,  IJuck,  87  111.  885;  Orap  v.  Ben- 
nett, 8  Met.  526. 

In  United  States,  Butz,  v.  Muscatine,  75  U.  8. 
8  Wall.  575,  19  L.  ed.  490,  the  court  states: 
"The  statute  of  Iowa,  that  the  city  of  Musca- 
tine shall  levy  a  tax  of  only  1  per  cent  a  year 
does  not  excuse  such  city  from  levying  a  tax 
to  pay  a  judgment  against  it,  so  long  as  the 
state  Code  provides  for  the  levying  of  such 
tax." 

See  Carroll  County  Supers,  v.  United  States, 
85  U.  S.  18  Wall.  71,  21  L.  ed.  771. 

The  county  purfjoses  or  taxes  for  which  any 
certain  county,  by  §  2,  chap.  6,  Laws  of  1867, 
is  limited  to  8  mills  on  the  dollar,  except  on  a 
vote  of  the  people,  include  only  the  ordinary 
expenses  of  the  county,  and  do  not  include 
money  to  pay  principal  or  interest  of  a  county 
debt. 

MeCormitk  v.  Fitch,  14  Minn.  252;  State  v. 
Milwaukee,  25  Wis.  122;  Cooley,  Taxn. 
138. 

The  limitation  of  12  mills  for  county  revenue 
was  to  prevent  the  board  of  county  commis- 
sioners from  incurring  indebtedness  by  extrava- 
gant or  reckless  management.  But  the  salary 
of  an  ofl^icer  is  not  an  indebtedness  of  the 
county  which  is  created  by  the  county  board. 

State,  Wessel,  v.  Weir,  33  Neb.  35;  State, 
Rotwitt,  v.  Hickman,  9  Mont.  870,  8  L.  R.  A. 
403;   Welch  v.  Strother  (Cal.)  16  Pac.  22. 

A  liability  imposed  by  the  legislative  power 
of  the  state  does  not  come  under  the  general 
rule  limiting  the  creating  of  public  indebted-  . 
ness. 

Orant  County  v.  Lake  County,  17  Or.  458; 
People,  Rollins,  v.  Rio  Grande  County  Comrs. 
7  Colo.  App.  229. 

Mr,  Chester  B.  Bradley  amicus  curia:. 

Mr,  R.  H.  Vosburfl^  for  Weston  county. 

Mr.  J.  T.  Hoop  for  Sheridan  county. 

Potter^  J-,  delivered  the  opinion  of  the 
court: 

Plaintiff  filed  its  petition  in  the  district  court 
for  Crook  county,  praying  for  an  injunction 


N^OTB.— On  the  question.  What  constitutes  anUn- 
debtedness  of  a  municipal  corporation  within  the 
meaning  of  provisions  restrfctinflr  it,  see  Beard  v. 
Hopkinsville  iKy.)  23  L.  K.  A.40E2.  and  note. 

As  to  the  conclusiveness'of  a  Judgment  against  a 
munioipaHty  in  a  proceeding  by  mandamus  to  oom- 
84L.R.A. 


pel  its  payment,  see  Howard  v.  Huron  (B.  D.)  28  L. 
R.  A.  493;  but  attention  should  be  called  to  the 
distinction  between  the  conclusiveness  of  the  Judg- 
ment itself  and  the  right  to  exceed  the  limitation 
fixed  for  taxes. 
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asrainst  the  collection  of(a  portion  of  the  taxes 
levied  in  that  county  for  the  year  1895.  A  de- 
murrer was  interposed,  and  upon  the  hearing 
thereof  the  court  ordered  the  cause  to  be  re- 
served to  this  court  for  its  opinion  upon  certain 
questions  certified  to  be  important  and  diffi- 
cult. In  the  year  1896  the  board  of  county 
commissioners  of  the  county  of  Crook  levied 
the  following  taxes:  General  revenue,  10  mills; 
general  county  school,  2  mills;  judgment  tax, 
8i  mills;  court-house  and  jail  bonds,  2  mills; 
funding  bonds,  2^  mills,— amounting  in  the 
aggregate  to  19|  mills  on  the  dollar.  The  only 
part  of  the  levy  complained  of  in  this  action  is 
the  judgment  tax  of  3^  mills,  which  is  assumed 
to  have  been  levied  to  pay  certain  judgments 
rendered  against  the  county.  The  facts  con- 
nected with  the  judgments  are  not,  as  the 
pleadings  now  stand,  sufficiently  disclosed  to 
definitely  indicate  the  precise  nature  of  the 
claims  entering  into  them.  We  are  not  in- 
formed by  the  pleadings,  either,  as  to  the  time 
when,  or  the  court  wnerein,  such  judgments 
were  secured.  Inferentially  it  may  appear  that 
they  were  obtained  since  the  admission  of  the 
state,  and  largely  upon  warrants  issued  in  pay- 
ment for  current  expenses  of  the  county,  since 
the  adoption  of  the  Constitution.  Indeed,  the 
argument  in  this  court  was  largely  confined  to 
the  effect  of  judgments  rendered  upon  warrants 
so  issued,  and  the  taxing  power  associated 
therewith,  although  the  suggestion  was  ad- 
vanced by  counsel  that  for  all  which  appeared 
in  the  pleadings  funding  bonds  might  have 
constituted  the  source  of  the  judgments.  It 
would  seem  that  no  necessity  exists  for  dispute 
upon  the  essential  facts.  It  would  have  been 
more  satisfactory,  therefore,  and  would  per- 
haps have  narrowed  the  scope  of  our  investi- 
gation, bad  the  issues  been  fully  mede  up  prior 
to  the  reservation  to  this  court,  so  as  to  clearly 
and  without  cavil  present  the  questions  submit- 
ted by  the  learned  court  for  our  consideration. 
It  is  not  our  duty,  however,  to  pass  upon  the 
demurrer.  Our  jurisdiction  is  limited  to  a  de- 
cision upon  the  certified  questions,  and  we  are 
not  requested  thereby  to  direct  the  ruling 
which  should  be  made  upon  the  present  condi- 
tion of  the  pleadings. 

The  judgment  tax  is  charged  to?  have  been 
illegal  and  void,  and  levied  without  authority; 
that  the  same  was  not  levied  for  the  payment 
of  the  public  debt  of  the  county,  or  the  interest 
thereon;  and  the  county  had  exhausted  its 
power  to  levy  taxes  for  general  revenue  pur- 
poses by  a  levy  of  the  constitutional  limit  of  12 
mills  for  such  purposes  in  the  year  1895  and 
each  year  theretofore  since  the  organization  of 
the  state.  It  is  attempted  also  to  attack  the 
judgments  upon  two  grounds:  First,  that  the 
alleged  debts  upon  which  they  were  obtained 
were  void,  as  having  been  contracted,  or  the 
evidences  of  such  indebtedness  having  been 
issued,  in  excess  of  the  limit  upon  county  in- 
debtedness established  by  the  Constitution; 
second,  that  the  said  judgments  were  pro- 
cured through  the  consent  and  confession  of  the 
board  of  county  commissioners  contrary  to  law. 

The  questions  certified  for  our  decision  ^re 
as  follows:  (1)  Is  the  levy  of  the  board  of 
county  commissioners  of  the  county  of  Crook 
of  8i  mills  of  judgment  tax,  as  set  forth  in 
plaintiff's  petition,  and  the  agreement  of 
84  L,  R.  A. 


parties  thereto  attached,  in  excess  of  the  lim- 
itation, as  fixed  by  the  Constitution  and  laws 
of  the  state  of  Wyoming?  (2)  Separate  and 
apart  from  each  of  the  propositions  herein 
made,  is  or  is  not  the  defendant  entitled  to 
judgment  on  its  agreement  with  the  plaintiff 
(Exhibit  A,  plaintiff's  petition)  for  the  sum  of 
$927.66?  (8)  For  what  purposes  can  a  tax  be 
levied  by  the  board  of  the  county  commis- 
sioners in  excess  of  the  12-mill8  limitation,  and 
under  the  term  "Public  Indebtedness  and  In- 
terest Thereon."  as  the  term  is  used  in  g  5  of 
art.  15  of  the  Constitution?  (4)  Can  a  tax  in 
excess  of  12  mills  be  levied  by  the  board  of  the 
county  commissioners  for  the  payment  of  an 
indebtedness  growing  out  of  and  by  reason  of 
the  provisions  of  chapter  6  of  the  Laws  of  1893, 
entitled  **An  Act  to  Encourage  the  Destruc- 
tion of  Predatory  Wild  Animalsr  (5)  Can  a 
tax  in  excess  of  12'mill8  be  levied  by  the  board 
of  the  county  commissioners  for  the  purpose 
of  paying  warrants  issued  for  salaries  of  oouniy 
officers  when  the  revenue  of  the  county  de- 
rived from  taxation  in  previous  years  has  not 
proved  sufficient  to  defray  its  expenses,  and 
such  warrants  are  outstanding  and  unpaid  for 
the  want  of  sufficient  funds?  (6)  Does  the 
placing  of  warrants,  issued  for  legitimate 
county  expenses,  into  judgment,  justify  the 
board  of  the  county  commissioners  in  levying 
a  tax  in  excess  of  12  mills  with  which  to'pay 
the  same?  (7)  In  case  judgment  has  been  ren- 
dered in  favor  of  a  landowner  for  damages 
caused  by  the  location,  construction,  and  open- 
ing of  a  public  road  through  his  land,  can  a 
tax  be  levied  to  pay  such  judgment  in  excess 
of  12  mills  provided  by  law  to  be  levied  for  all 
county  purposes,  the  revenue  raised  by  the  12- 
mill  tax  t>eing  all  required  and  used  for  county 
purposes?  (8)  Has  the  board  of  the  county 
commissioners  authority  and  power  under  the 
Constitution  and  laws  of  the  state  to  confess  and 
authorize  a  confession  of  judgments  against  the 
county?  (9)  Can  a  judgment  rendered  by  the 
district  court  of  Crook  county,  having  juris- 
diction over  the  person  and  subject-matter,  be 
attacked  collaterally  in  this  case?  (10)  Cannot 
the  board  of  the  county  commissioners  levy 
the  district-court  tax  for  the  maintenance  of 
the  court  in  addition  to  the  levy  of  12  mills  for 
county  revenue? 

The  second  question,  vis.:  ''Separate  and 
apart  from  each  of  the  propositions  herein 
made,  is  or  is  not  the  defendant  entitled  to 
judgment  on  its  agreement  with  the  plaintiff 
(Exhibit  A,  plaintifTs  petition)  for  the  sum  of 
$927.66," — cannot  receive  our  consideration, 
for  the  reason  that  the  facts  do  not  sufficiently 
appear  in  the  pleadings  before  us  to  authorize  a 
complete  determination  thereof  upon  the  merits 
of  the  cause. 

For  the  purposes  of  convenience,  we  propose 
to  discuss  the  legal  questions  involved  in  the 
various  questions,  withput,  as  in  general,  a 
specific  reference  to  any  <  particular  question, 
or  the  order  in  which  they  are  presented.  A 
majority  of  the  certified  questions  do  not 
ad  mi  t  of  categorical  answers.  A  careful  el  uci- 
dation  of  the  views  entertained  by  the  court 
covering  the  subject-matters  of  the  ouestions 
ought  to,  and,  we  conceive,  will,  be  sufficiently 
indicative  of  our  opinion  upon  the  queations 
themselves. 
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Involved  in  the  questions  thus  submitted  is 
the  construction  of  the  various  constitutions] 
provisions  affectiDg  the  power  of  counties  to 
incur  indebtedness  and  levy  taxes.  The 
gravity  of  the  interests  which  may  depend 
upon  a  determination  of  these  questions  has 
not  been  underestimated,  and  with  a  keen  ap- 
preciation of  the  responsibility  resting  upon  the 
courts  in  such  matters  it  is  only  after  studious 
and  mature  deliberation  that  we  have  arrived 
at  our  conclusions.  Upon  the  argument  much 
attention  was  devoted  by  counsel  to  the  policy 
of  the  constitutional  restrictions  upon  public 
Indebtedness  and  taxation,  but  the  courts  pos- 
sess no  control  over  matters  of  mere  policy. 
If  the  oeople  of  the  commonwealth  by  adopt- 
ing a  Constitution  have  committed  themselves 
to  a  mistaken  policy,  the  only  remedy  is  an 
amendment,  by  constitutional  methods,  of 
that  instrument.  Within  the  province  of  the 
legislature,  recourse  must  be  had  to  that  bodv 
for  the  correction  of  anyerrorsof  policy  which 
may  have  induced  its  enactments.  The  juris- 
diction of  the  courts  extends  only  to  the  con- 
struction and  enforcement  of  the  Constitution 
and  laws  as  they  exist.  That  jurisdiction 
should  be  zealously  guarded,  but  not  used  as 
a  cloak  to  encroach  upon  the  functions  of  the 
other  departments  of  government.  The  pro- 
visions of  the  Constitution  con  trolling  the  mat- 
ters before  us  are  as  follows: 

Article  15,  §  5:  "For  county  revenue  there 
shall  be  levied  annually  a  tax  not  to  exceed  12 
mills  on  the  dollar  for  all  purposes  including 
general  school  tax,  exclusive  of  state  revenue, 
except  for  the  payment  of  its  public  debt  and 
the  interest  thereon.  An  additional  tax  of  $2 
for  each  person  between  the  ages  of  twenty- 
one  and  fifty  years,  inclusive,  shall  be  annually 
levied  for  county  school  purposes." 

Article  16,  §  8:  ''No  county  in  the  state  of 
Wvoming  shall  in  any  manner  create  any  in- 
debtedness exceeding  2  per  centum  on  the 
assessed  value  of  taxable  property  in  such 
county,  as  shown  by  the  last  general  assess- 
ment, preceding;  provided,  however,  that  any 
county,  city,  town,  village,  or  other  subdivision 
thereof  in  the  state  of  Wyoming,  may  bond  its 
public  debt  existing  at  the  time  of  the  adoption 
of  this  Constitution,  in  any  sum  not  exceeding 
4  per  centum  on  the  assessed  value  of  the  taxa- 
ble property  in  such  county,  city,  town, 
village,  or  other  subdivision  as  shown  by  the 
last  general  assessment  for  taxation." 

Article  16,  §  4:  "No  debt  in  excess  of  the 
taxes  for  the  current  year  shall,  in  any  man- 
ner, be  created  b]^  any  county  or  subdivision 
thereof,  or  any  city,  town,  or  village,  or  any 
subdivision  thereof,  in  the  state  of  Wyoming, 
unless  the  proposition  to  create  such  debt  shall 
have  been  submitted  to  a  vote  of  the  people 
thereof  and  by  them  approved." 

Other  provisions,  which  may  affect  the  con- 
struction to  be  given  to  the  sections  above 
quoted,  will  be  referred  to  as  we  proceed. 

We  are  to  consider  the  power  and  authority 
of  a  county  in  this  state,  first  to  create  indebt- 
edness, and,  second,  to  levy  taxes.  Prior  to 
the  admission  of  Wyoming  as  a  state,  munic- 
ipal, and  county  indebtedness  in  this  as  well  as 
other  territories  was  limited  by  congressional 
enactment  to  4  per  centum  on  the  value  of  the 
axable  property  within  such  corporation  or 
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county,  to  be  ascertained  by  the  last 
ment  for  territorial  and  county  taxes  previous 
to  the  incurring  of  such  indebtedness.  Stat. 
1st  Sess.  49th  Cong.  chap.  818,  p.  171;  Rev. 
Stat.  Wyo.  1887,  p.  89.  The  language  of  that 
act  is  as  follows:  "That  no  political  or  munic- 
ipal corporation,  county,  or  other  subdivision 
in  any  of  the  territories  of  the  United  States 
shall  ever  become  indebted  in  any  manner  or 
for  any  purpose  to  any  amount  m  the  aggre^ 
gate,  including  existing  indebtedness  exceed- 
ing." etc.  Acknowledging  this  last  limitation 
upon  county  indebtedness,  the  Constitution  ex- 
pressly authorized  the  bonding  of  the  public 
debt  of  any  county  in  any  sum  within  the 
congressional  limit  of  4  per  cent.  Article  16,. 
§8.  As  a  primary  proposition  it  must  be 
manifest  that  the  framers  of  the  Constitution 
did  not  propose  to  afford  vitality  to  any  indebt- 
edness incurred  in  excess  of  the  limitation 
declared  by  Congress.  In  case  any  county  had 
become  so  indebted,  it  was  not  permitted  to 
issue  bonds  to  pay  such  excess;  and  no  other 
constitutional  provision  refers  to  it.  This  may 
become  an  important  consideration.  County 
indebtedness  amounting  to,  but  not  exceeding, 
4  per  cent  on  the  assessed  value  of  taxable 
property  was  therefore  recognized  as  valid  and 
enforceable;  and,  as  no  limitation  was  placed 
by  the  Constitution  upon  the  power  to  levy 
taxes  to  pay  the  valid  public  debt  of  a  county, 
means  were  allowed  by  which  the  same  could 
be  eventually  satisfied.  It  is  also  clear  that  in 
authorizing  the  funding  of  county  indebted- 
ness in  an  amount  not  exceeding  4  per  cent,  all 
manner  of  indebtedness,  whether  for  imposed 
or  voluntary  obligations,  was  understood  to  be 
included  within  the  congressional  limitation^ 
it  being  obvious  that  the  intention  was  to  per- 
mit the  bonding  of  all  legal  and  valid  debta 
existing  at  the  time  of  the  adoption  of  the  Con- 
stitution, and  that  it  was  not  the  purpose  to 
repudiate  any  valid  obligation  or  liability. 
Upon  future  indebtedness  another  limit  was 
placed  by  the  Constitution.  First,  it  is  pro- 
vided that  no  county  shall  in  any  manner 
create  any  indebtedness  exceeding  2  per 
centum  on  the  assessed  value  of  taxable  prop- 
erty in  such  county  .as  shown  by  thie  last  general 
assessment,  preceding;  second,  no  debt  in  ex- 
cess of  the  taxes  for  the  current  year  shall  in 
any  manner  be  created  by  any  county,  unless 
the  proposition  to  create  such  debt  shall  have 
been  submitted  to  a  vote  of  the  people,  and 
by  them  approved.  Without  reference  now  to 
the  classes  of  indebtedness  included  within 
these  restrictions,  if  any  distinction  in  that  re- 
spect exists,  it  is  apparent  that,  if  the  indebted- 
ness of  a  county  has  reached  or  exceeds  2  per 
centum  on  the  assessed  value  of  taxable  prop- 
erty, such  county  is  powerless  to  create  any 
debt  in  excess  of  the  taxes  for  the  current  year, 
either  with  or  without  a  submission  of  the 
matter  to  a  vote  of  the  people,  or  their  ap- 
proval thereof.  The  absolute  limit  of  lawful 
indebtedness  being  reached,  it  cannot  be  ex- 
ceeded. If,  however,  the  indebtedness  of  a 
county  thus  restrained  is  less  than  sClch  2  per 
centum,  then  there  arises  the  further  prohibi- 
tion against  the  creation  of  any  debt  in  excess 
of  the  taxes  for  the  current  year  without  first 
submitting  the  same  to  a  vote  of  the  people, 
and  thereby  securing  their  approval;  but,  in 
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such  case,  if  a  propositioD  of  that  character  is 
80  submitted  to  and  approved  by  the  people  of 
the  county,  then,  so  far  as  concerns  the  consti 
tutional  provisions,  such  county  becomes  au- 
thorized to  create  the  additional  debt,  if ,  to- 
gether with  the  existing  indebtedness,  it  will 
not  exceed  2  per  centum  on  the  assessed  value 
of  the  taxable  property  within  the  county. 
Thus  the  two  sections  (^^  3  and  4  of  art.  16) 
are  harmonious,  and  their  meanincr  readily 
discerned.  We  apprehend  no  difficulty  has 
arisen  in  reference  to  the  obvious  purport  of 
the  Constitution  in  this  regard.  The  intention 
evidently  was:  First,  to  place  an  absolute 
limit  upon  the  debt  included  in  the  provisions: 
and,  second,  to  forbid  any  such  debt  to  be 
created  in  any  year,  even  within  the  absolute 
limit,  if  in  excess  of  the  taxes  of  the  current 
year,  without  the  sanction  of  the  people  of  the 
county;  and  when  the  final  limit  was  reached 
to  require  the  affairs  of  the  county  to  be  con- 
ducted practically  upon  a  cash  basis. 

The  more  serious  question,  however,  is,  What 
debts  are  included  within  these  constitutional 
prohibitions?  It  is  insisted  by  counsel  for  de- 
fendants that  they  do  not  eni brace  any  debts 
imposed  by  law.  or  such  as  may  be  termed 
"compulsory  obligations,"  such  as  salaries  of 
officers ,  which  are  definitely  established  by  the 
legislature.  It  is  urged  that  the  Constitution 
requires  the  legislature  to  fix  the  amount  of  the 
salaries  of  county  officers,  and  that  when  thus 
fixed  the  obligation  is  one  which  the  county 
has  not  created;  and  It  is  contended  that  the 
restriction  upon  indebtedness  applies  only  to 
such  liabilities  as  have  been  incurred  by  the 
county  authorities  voluntarily,  and,  therefore, 
that,  in  determining  whether  the  debt  of  a 
county  exceeds  the  limit  established  by  the 
Constitution,  the  amount  of  the  salaries  of  its 
officers,  and  warrants  outstanding  to  pay  them, 
are  not  to  be  considered;  that  a  county  in  its 
corporate  capacity,  acting  through  its  commis- 
sioners, is  not  ]>rohibited  from  creating  any 
indebtedness  which,  exclusive  of  such  imposed 
or  compulsory  obligations,  does  not  in  the  one 
case  exceed  the  taxes  for  the  current  year,  in 
the  other  2  per  centum  upon  the  assessed  value 
of  the  taxahile  property  in  the  county.  We 
have  approached  this  question  with  some  hesi- 
tation, as  it  is  impossible  not  to  be  impressed 
with  its  great  significance.  The  argument 
briefly  adverted  to  is  not  without  some  force, 
and  Vests  to  some  extent  upon  precedent. 
Orant  County  v.  Lake  County,  17  Or.  458; 
Lewis  V.  Widber,  99  Cal.  412.  In  the  case  of 
Grant  Covnty  v.  Lake  County,  supra,  the  su- 
preme court  of  Oregon,  construing  the  pro- 
visions of  the  Constitution  of  that  state  prohib- 
iting a  county  from  creating  any  debts  or 
liabilities  which  shall  singly  or  in  the  aggregate 
exceed  the  sum  of  $5,000,  except  to  suppress 
insurrection  or  repel  invasion,  held  that  such 
inhibition  did  not  imply  that  all  debts  and 
liabilities  of  a  county  over  the  sum  named  were 
necessarily  obnoxious  to  the  constitutional  pro- 
vision: and  in  the  course  of  the  opinion  the 
learned  judge  said:  "Said  provision  of  the 
Constitution,  as  I  view  it,  only  applies  to  debta 
and  liabilities  which  a  county,  in  its  corporate 
character,  and  as  an  artificial  person,  volunta- 
rily creates."  In  Letcisv.  Widber,  99  Cal.  412,  j 
«>>•»  supreme  court  of  California  held,  under  a  i 
^.  A. 


constitutional  provision  prohibiting  any  county 
from  incurring  in  any  manner  or  for  any  pur- 
pose any  indebtedness  or  liability  exceeding  in 
any  year  the  income  and  revenue  provided 
for  it  for  such  year  without  the  assent  of  two 
thirds  of  the  qualified  voters,  that  it  referred 
only  to  an  indebtedness  or  liability  which  the 
municipality  has  iuelf  incurred;  that  it  limited 
the  power  of  the  municipality  as  to  any  in- 
debtedness which  it  has  a  discretion  to  incur, 
or  not  to  incur;  and  the  opinion  is  expressed 
by  the  court  in  that  case  that  such  are  the  clear 
intent  and  meaning  of  the  provision.  The 
effect  of  that  decision  is  that  if,  in  expending 
the  revenues  of  any  year,  by  a  municipality  in 
paying  salaries  of  officers  and  other  expenses, 
the  latter  including  such  as  have  been  incurred 
through  the  discretion  of  the  local  authorities^ 
such  revenues  are  exhausted,  salaries  and  other 
imposed  obligations  thereafter  are  valid,  but 
no  other  liability  can  then  be  incurred;  and 
what  more  than  one  half  of  the  qualified  voters 
are  powerless  to  accomplish,  the  legislature, 
which  might  not  be  strongly  representative  of 
the  particular  municipality,  may  do;  that  the 
legislature  is  not  amenable  to  the  restnctive 
provisions  of  the  Constitution,  and  it  may 
fasten  numerous  burdens  in  the  way  of  indebt- 
edness upon  the  people,  which  the  local  au- 
thorities are  without  authority  to  incur  unless 
two  thirds  of  the  voters  shall  acquiesce  therein. 
On  the  other  hand,  the  courts  of  other  states 
and  the  Supreme  Court  of  the  United  States 
have  reached  a  different  conclusion  under 
somewhat  similar  constitutional  provisions. 
The  Constitution  of  Missouri  provides  that  no 
county  shall  be  allowed  to  become  indebted  in 
any  manner,  or  for  any  purpose,  to  an  amount 
exceeding  in  any  year  the  income  and  revenue 
provided  for  such  year  without  the  assent  of 
two  thirds  of  the  voters  thereof,  nor,  with 
such  assent,  to  an  amount  in  the  aggregate 
exceeding  5  per  cent  on  the  value  of  the  taxable 
property  therein,  etc.  In  the  case  of  Barnard 
V.  Knox  County,  105  Mo.  382.  13  L.  R  A.  244, 
the  county  was  sued  upon  a  warrant  issued  for 
books  and  stationery  bought  for  the  use  of  the 
clerk  of  the  county  court,  ^hich  the  law  re- 
quired to  be  furnished.  The  defense  was  in- 
terposed that  the  debt  was  created  after  the 
county  warrants  exceeded  the  revenue  of  the 
year  in  question.  Anticipating  such  defense 
the  plaintiff  had  pleaded  that  the  debt  was 
created  by  law,  and  was  not  the  act  of  the 
county  authorities.  The  supreme  court  of  that 
state  had  previously  held  that  there  was  a 
distinction  between  compulsory  obligations 
and  debts  voluntarily  contracted  by  the  county. 
See  Pbtter  v.  Douglas  County,  87  Mo.  24a  In 
the  present  case  the  former  was  expressly  over- 
ruled, and  a  contrary  opinion  expressed.  The 
court  says,  after  quoting  the  constitutional 
provision :  **The  language  just  quoted  is  clear 
and  explicit,  and  construes  itself.  It  is  broad 
and  comprehensive  as  to  the  character  of  the 
indebtedness.  It  includes  indebtedness  created 
in  any  manner  or  for  any  purpose.  This  strong 
and  comprehensive  language  admits  of  no  dis- 
tinction between  debts  created  by  a  county 
court  and  debts  created  by  law.  In  a  sense  all 
county  debts  are  created  by  law,  for  the  coun- 
ties possess  those  powers,  and  those  only,  which 
arc  conferred  upon  them  by  the  Constitution 
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and  laws  of  the  state.  While  it  is  the  duty  of 
the  county  court  to  care  for  paupers  and  insane 
persons,  and  to  build  bridges  and  repair  roads, 
still  the  county  court  is  governed  by  the  statute 
in  the  performance  of  these  duties.  Debts 
incurred  for  such  purposes  may  be  called  debts 
created  by  law,  as  well  as  debts  incurred  by 
the  county  clerk  for  books  and  stationery." 
Under  a  somewhat  similar  provision  in  the 
Constitution  of  Colorado  prohibiting  a  county 
from  becoming  indebted,  the  Supreme  Court 
of  the  United  States  in  Lake  Count}/  Comrs.  v. 
Boians,  130  U.  S.  662,  32  L.  ed.  1060.  in 
reversing  the  case  of  Rollins  v.  Lake  County, 
34  Fed.  Kep.  845.  in  speaking  upon  this  ques- 
tion said:  "Neither  can  we  assent  to  the 
position  of  the  court  below  that  there  is,  as  to 
this  case,  a  difference  between  indebtedness 
incurred  by  contracts  of  the  county  and  that 
form  of  debt  denominated  'compulsory  obliga- 
tions.' The  compulsion  was  imposed  by  the 
legislature  of  the  state,  even  if  it  can  be  said 
correctly  that  the  compulsion  was  to  incur 
^ebt;  and  the  legislature  could  no  more  impose 
it  than  the  county  could  voluntarily  assume  it. 
as  against  the  disability  of  a  constitutional 
prohibition.  Nor  does  the  fact  that  the  Con- 
atitution  provided  for  certain  county  officers, 
and  authorized  the  legislature  to  fix  their  com- 
pensation and  that  of  other  officials,  affect  the 
question.''  The  action  in  which  this  opinion 
was  delivered  was  brought  upon  warrants 
issued  in  payment  of  fees  of  witnesses,  jurors, 
constables,  and  sheriff.  A  clau^  in  the  Con- 
stitution of  Illinois  provides  that  "no  county, 
citv,"  etc.,  "shall  be  allowed  to  become  in- 
•  debted  in  any  manner  or  for  any  purpose," 
etc.  In  that  state  it  is  held  that  m  respect  to 
such  prohibition  no  distinction  exists  between 
debts  imposed  by  law  and  those  voluntarily 
assumed,  and  that  it  makes  no  difference 
whether  the  debts  are  incurred  for  necessary 
current  expenses  or  not.  Prince  v.  Qtiincy,  105 
111.  188,  44  Am.  Rep.  785,  105  111.  215;  Simng 
Jeid  V.  Edwards,  84  111.  626;  Law  v.  PeojOe, 
Buck,  87  111.  385.  A  similar  construction  is 
given  to  the  constitutional  prohibition  against 
-county  and  municipal  indebtedness  in  Iowa. 
Council  Bluffs  v.  Stewart,  51  Iowa,  385;  Na- 
tional State  Bank  v.  Marshall  Independent 
Dist.  89  Iowa.  490;  French  v.  Burlington,  42 
Iowa,  614.  See  also  Outhrie  v.  New  Vienna 
Bank  (Ok la.)  88  Pac.  4,  where  this  question  is 
fully  and  learnedly  discussed. 

We  are  not  unmindful  of  the  difference  in 
language  between  the  Constitution  of  this  state 
^nd  that  of  some  of  the  other  states  above  re- 
ferred to,  but  in  respect  to  the  present  inquiry 
we  fail  to  observe  that  the  courts  have  drawn  or 
indicated  any  distinction  by  reason  of  such  dif- 
ference in  language.  The  object  in  either  case 
is  the  limitation  upon  municipal  indebtedness. 
To  * 'become  indebted"  would  seem  to  bono 
broader  nor  to  be  any  more  restrictive  than  to 
' 'create  a  debU  "  If  a  county  is  prohibited  from 
"becoming  indebted,"  we  are  not  able  to  im- 
part to  that  language  any  greater  restriction 
upon  the  character  of  the  indebtedness  than  if 
the  prohibition  is  against  the  "creation  of  a 
debt."  If  the  constitutional  limitation  operates 
to  restrain  the  legislature  from  imposing  obli- 
gations upon  a  county  in  excess  of  the  limita- 
Uion  in  the  one  case,  so  far  as  the  mere  differ- 
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ence  in  words  is  concerned,  it  would  have  the 
like  effect  in  the  other  case.  In  the  California 
and  Oregon  cases  it  does  not  appear  that  there 
was  also  a  constitutional  limitation  upon  the 
means  of  raising  theannualrevenue,asisthecase 
with  us,  which  might  aid  or  control  the  con- 
struction to  be  given  to  the  debt  limitation. 
Recurring  to  our  own  Constitution,  we  are  re- 
quired to  give  that  effect  to  its  provisions  which 
will  harmonize  all  the  parts  bearing  upon  the 
question.  An  inspection  of  the  limitations 
placed  upon  indebtedness  and  taxation  will 
demonstrate  with  satisfactory  clearness  the  ob- 
ject, purpose,  and  intent  which  found  expres- 
sion in  the  provisions  under  consideration. 
We  have  already  adverted  to  the  limitation 
placed  by  Congress  upon  municipal  and  county 
indebtedness  which  controlled  while  we  re- 
mained in  a  territorial  condition,  and  the  fact 
that  all  debts  which  could  during  that  period 
have  been  lawfully  incurred  were  given  recog- 
nition, and  provision  inserted  in  the  Constitu- 
tion permitting  the  funding  of  the  same.  That 
no  indebtedness  theretofore  incurred  exceeding 
4  per  centum  (the  congressional  limitation)  was 
thus  recognized,  clearly  displaying  a  constitu- 
tional interpretation  of  the  former  limitation, 
embracing  by  necessary  inference  in  such  lim- 
itation all  debts  for  salaries  of  officers,  and 
other  imposed  or  so-called  "compulsory"  ob- 
ligations. The  Constitution  in  the  same  sec- 
tion establishes  a  smaller  limit  upon  future 
debts,  reducing  the  limitation  to  .2  per  cent- 
um; and,  as  if  to  emphasize  the  intention  to 
compel  the  strictest  economy  in  the  conduct  of 
county  and  municipal  affairs,  further  required 
that  no  debt  in  excess  of  the  taxes  for  any  year 
should  be  created  without  the  approval  of  the 
people.  Like  restrictions  are  placed  upon  the 
creation  of  debts  by  the  state.  .  In  making  pro- 
vision for  taxation, the  Constitution  again  resorts 
to  the  method  of  limitation.  For  county  rev- 
nue,  for  all  purposes  except  the  payment  of 
the  public  debts  and  interest  thereon,  the  rate 
of  taxation  is  limited  to  12  mills.  If  it  is  to 
be  assumed  that  the  debt  limitation  does  not 
include  any  imposed  liabilities,  then  the  tax  of 
12  mills  was  merely  to  provide  revenue  to 
satisfy  voluntary  obligations,  if  they  should 
amount  to  enough  to  consume  all  the  funds 
raised  by  such  levy  for  county  revenue;  and  as 
the  imposed  obligations  would  be  unpaid,  a 
fund  each  year  might  then  be  provided  by  a 
tax  without  limit  to  pay  them  as  a  part  of  the 
public  debt.  It  must  be  manifest  that  salaries 
of  public  officers,  the  fees  of  witnesses  and 
jurors,  and  such  other  expenses  as  may  be  said 
to  be  compulso^,  which  relate  to  the  ordinary 
management  of  county  affairs,  are  properly 
chargeable  to  and  payable  out  of  the  general 
county  revenue;  and  the  conclusion  is  irresist- 
ible that  in  providing  authority  to  tax  for 
county  revenue  for  all  purposes  the  section 
unequivocally  comprehends  the  furnishing  by 
that  particular  tax  of  funds  out  of  which  all 
obligations  ordinarily  and  properly  chargeable 
to  and  payable  out  of  the  general  annual  county 
revenue  shall  be  discharged,  unless,  indeed,  at 
the  time  any  such  obligations  are  contracted, 
other  provisions  are  mcule  in  pursuance  of  the 
Constitution  and  laws  having  specific  reference 
to  their  future  payment  in  another  manner  and 
out  of  other  funds,  as  might  be  the  case  of  the 
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creatioD  of  a  debt  in  excess  of  the  taxes  in  any 
year  by  consent  of  the  people,  the  county 
having  authority  to  incur  such  a  liability.  In 
such  case  it  would  not  be  intended  to  charge 
such  debt  to  the  ordinary  county  revenue. 
Salaries  being  unquestionably  chargeable  ordi- 
narily to  county  revenue,  aad  tne  tax  for 
county  revenue  being  a  limited  tax,  it  would 
seem  to  follow  that  the  restriction  upon  incur- 
ring liabilities  in  excess  of  current  taxes  includes 
such  salaries  and  other  claims  against  a  county 
similarly  situated.  Had  this  not  been  the 
intention,  provision  would  have  surely  been 
made  for  an  additional  tax,  clearly  expressed, 
to  pay  such  an  important  class  of  liabilities  as 
salaries  of  officers.  We  are  of  the  opinion  that 
no  county  board,  money  being  in  the  general 
fund,  raised  by  the  tax  for  general  county 
revenue,  ever  hesitated  to  allow  and  pay  salaries 
out  of  that  fund.  The  limitation  upon  taxa- 
tion, then,  bein^  upon  the  power  to  raise  a 
fund  out  of  which  salaries  are  payable,  must 
not  the  restriction  upon  the  right  to  create 
debts  in  excess  of  the  taxes  include  in  the 
term  "debts"  all  ordinary  expense  of  the 
county,  inclusive  of  salaries?  We  think  so. 
The  evident  object  of  all  these  provisions  was 
an  economical  administration  of  public  affairs, 
which  is  rendered  more  emphatic,  if  possible, 
by  the  maximum  placed  upon  the  salaries  of 
the  various  county  officials.    Article  14. 

It  is  assumed  that  !he  board  of  county  com- 
missioners constitutes  the  county,  and  that  a 
liability  imposed  by  law  is  not  the  creation  of 
a  debt  by  the  county,  not  being  within  the  dis- 
cretion of  the  board.  It  is  doubtful  whether  the 
board  does  constitute  the  county  in  the  strict 
sense.  As  an  official  board  it  is  charged  with 
many  duties  and  invested  with  numerous 
powers  respecting  the  management  of  the  ordi- 
nary, and  particularly  the  local,  affairs  of  the 
county.  This  authority,  however,  is  not  exclu- 
sive in  all  matters:  it  is,  after  all,  not  bound- 
less. Some  of  the  important  interests  of  a 
county  are  not  permitted  to  be  delegated  to  the 
board,  viz,,  the  matter  of  compensation  to  be 
paid  to  its  public  officials;  others  are  under 
the  control  of  independent  officers,  such  as  the 
collection  of  taxes,  although  the  board  may 
exercise  a  qualified  supervision  over  the  con- 
duct of  the  officers  charged  with  such  duties. 
The  supreme  court  of  Indiana,  in  discussing 
the  relation  of  the  board  to  the  county,  said: 
'*We  know  that  comprehensive  powers  are  con- 
ferKd  upon  county  commissioners;  we  know, 
too,  that  they  are,  in  a  sense,  the  county. 
But,  after  all,  the  county  is  no  more  than  a 
public  corporation  created  by  statute,  and 
deriving  its  powers  from  the  legislature.  If  a 
county  is  not  given  power  to  fix  the  fees  of 
public  officers  by  statute,  it  can  possess  no 
such  power.  It  adds  nothing,  therefore,  to 
the  strength  of  the  appellee's  position  to  affirm 
that  the  board  of  commissioners  is  the  county. 
But  it  is  not  strictly  true  that  the  board  is  the 
county.  It  can  by  no  possibility  be  true  that 
the  board  is  the  county,  for  in  a  just  sense  the 
inhabitants  of  the  organized  locality  constitute 
the  county.  In  strict  accuracy  the  commis- 
sioners are  public  officers  representing  the 
county,  with  powers  and  duties  defined  and 
nrescribed  by  statute.  The  money  which  they 
trol  is  the  money  of  the  county,  the  debts 
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which  they  incur  are  the  debts  of  the  county, 
and  the  authority  they  exercise  is  such  as 
resides  in  them  as  the  officers  and  representati  vea 
of  the  county."  Tippecanoe  County  Comrs. 
v.  Barnes,  123  Ind.  403.  It  may  be  e<|uallj 
as  accurate  to  say  that  the  legislature  is  the 
county,  within  the  sphere  of  its  control,  as  to 
make  that  application  to  the  commissioners. 
In  all  matters  of  public  concern  it  would  seem 
appropriate  to  attach  to  the  legislature  the 
character  of  representatives  of  the  county  itself, 
whenever  it  assumes  control  of  any  of  iu 
interests,  either  in  pursuance  of  constitutional 
requirement  or  otherwise;  and  that  in  doing  so 
it  acts  for  the  counties  in  about  the  same  way 
that  the  local  board  does  regarding  those  mat- 
ters committed  to  the  direction  of  the  latter: 
and  thus,  if  an  obligation  iff  imposed  upon  the 
county,  it  cannot  be  said  to  be  compulsory  to 
any  greater  extent  than  if  imposed  by  the 
county  board.  '^Municipal  corporations"  (and 
In  this  designation,  so  far  as  concerns  this  dis- 
cussion, we  include  counties)  "are  of  a  twofold 
character,— the  one  public,  as  regards  the  state 
at  large,  in  so  far  as  they  are  its  agents  in  govern- 
ment; the  other  private,  in  so  far  as  they  are  to- 
provide  the  local  necessities  and  conveniences 
for  the  citizens."  Dawck  v.  Moore,  105  Mich. 
120,  28  L.  R.  A.  783.  In  fixing  salaries  of 
county  officers  the  legislature  deals  with  coun- 
ties as  one  of  the  agencies  of  government. 
In  respect  to  its  officers  and  the  duties  they  are- 
required  to  perform  the  county  is  public  in 
character.  The  Supreme  Court  of  the  United 
States  in  Lake  County  v.  Hollins,  nupra,  indi- 
cated that  from  an  accurate  standpoint  the 
compulsion  arising  on  account  of  imposed 
obligations  might  not  be  to  incur  debt.  It  is 
evident  that  such  compulsion  in  all  cases  does 
not  result  in  a  debt;  and  rather  by  way  of  sug- 
gestion than  ar^ment,  it  mav  be  said  that  the 
character  of  debt  in  excess  of  taxes  as  applied 
to  unpaid  salaries  does  not  necessarily  arise 
from  the  enactment  of  the  law  providing  their 
amount  and  times  of  payment,  but  that  it  is- 
possible  the  allowance  of  other  claims  within 
the  discretionary  control  of  the  board,  and  th& 
use  of  funds  in  the  general  fund,  or  raised 
bv  the  county  revenue  tax  to  satisfy  such, 
cfaims,  may  so  deplete  the  treasury  as  to  create 
the  inability  to  pay  the  salaries  or  other  so- 
called  ''imposed"  liabilities.  Therefore  it  may 
not  be  entirely  accurate  to  say  that  the  debt  is 
created  by  the  legislature,  even  if  any  distinc- 
tion should  be  thought  to  exist  respectin^^  this 
matter  within  the  terms  of  the  constitutional 
provision. 

Before  leaving  this  branch  of  the  case,  we 
call  attention  to  some  very  periinent  remarks 
contained  in  the  address  of  the  people  pre- 
pared by  a  committee  of  the  constitutional 
convention,  submitted  to  that  body  prior  to  its 
adjournment,  and  embraced  in  the  record  as  a 
part  of  its  proceedings.  We  quote:  ''The 
extravagance  in  the  management  of  county 
affairs  that  has  prevailed  in  the  past  has  been 
circumscribed  and  rendered  impossible.  The* 
restrictions  upon  taxation  and  the  creation  of 
public  debts  are  such  as  to  necessitate  economy 
in  public  affairs,  and  insure  to  the  people  the 
highest  excellence  in  government  for  the  least 
money."  This  is  strong  language,  and  indi- 
cates that  the  purpose  had  been  to  place  an- 
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additional  restriction  upon  public  indebted- 
ness and  taxation.  Considering  the  limitations 
theretofore  in  force,  the  restraint  upon  taxa- 
tion under  existing  territorial  laws,  and  the 
construction  given  to  the  antecedent  limita- 
tions, it  is  readily  observed  that,  if  the  con- 
struction given  to  the  Constitution  by  counsel 
for  defendants  is  correct,  the  statements  quoted 
from  the  address  were  but  delusions,  and  that, 
instead  of  having  further  circumscribed  county 
extravagance,  the  limitations  were  practically 
removed.  We  are  aware  that  the  address  is 
not  to  be  entirely  controlling  of  the  construc- 
tion; but,  in  connection  wiih  past  conditions 
and  events,  in  the  light  of  which  constitutional 
provisions  must  be  interpreted,  such  an  address 
may  very  properly  be  resorted  to  as  indicating 
somewhat  the  intent  and  object  which  caused 
the  incorporation  of  disputed  clauses  into  the 
fundamental  law.  Whether  the  constitutional 
limitations  include  all  obligations,  of  whatever 
character,  we  cannot,  in  this  case,  properly 
determine,  and  do  not  do  so.  It  has  been  held 
by  some  eminent  authorities  that  similar  limita- 
tions do  not  cover  a  debt  established  against  a 
municipality  for  a  tort.  Bloomington  v.  Per- 
due, 99  111.  829;  Chicago  v.  Sexton,  115  III.  280; 
BartU  V.  De%  Moines,  88  Iowa.  414.  It  will  be 
time  enough,  however,  to  decide  that  question 
when  it  is  clearly  presented  in  u  proper  case. 

We  are  constrained  to  express  as  our  opinion 
that  the  limitations  upon  connty  indebtedness 
include  salaries  of  county  officials,  and  as  well 
such  obligations  as  are  legal  and  valid  and  law- 
fully imposed  under  the  legislation  of  1898, 
respecting  the  payment  of  bounties  for  the 
destruction  of  certain  predatory  wild  animals; 
as  the  same  reasoning  in  the  main  applies  with 
equal  force  to  those  liabilities.  In  this  con- 
nection we  expressly  refrain  from  deciding 
or  indicating  any  opinion  whatever  regarding 
the  constitutionality  of  that  legislationT  or  the 
validity  of  any  claims  arising  thereunder,  irre- 
spective of  questions  touching  the  debt  and  tax 
limitations.  We  are  convinced  that  any  differ- 
ent construction  would  be  destructive  of  the 
plain  import  and  object  of  the  Constitution,  and 
would  invite  the  most  reckless  and  improvident 
administration  of  public  affairs;  and,  notwith- 
standing that  the  burdens  of  taxation  arc  now 
conceived  to  be  oppressive,  temperate  language 
would  utterly  fail  to  depict  the  condition  which 
might  result  if  the  contention  of  counsel  on 
behalf  of  the  counties  is  sound.  We  do  not 
desire  to  be  understood  as  impugning  in  the 
least  the  motives  or  the  honesty  or  patriotism 
of  those  at  this  time  or  heretofore  in  charge  of 
county  governments.  We  appreciate  the  many 
difficulties  of  their  position,  and  are  aware  that 
in  no  public  office  is  a  higher  degree  of  care, 
sagacity,  and  withal  of  integrity,  required, 
and  often  displayed,  than  that  through  which 
the  affairs  of  these  local  agencies  of  the  state 
are  administered.  If  inconveniences  or  con- 
sequences are  to  receive  consideration,  the  hard- 
ships which  may  accompany  an  attempt  to  con- 
fine county  indebtedness  and  taxation  within 
constitutional  boundaries  cannot  approach  in 
all  that  would  be  disastrous  the  effects  which 
might  follow  if  the  construction  otherwise 
insisted  upon  was  to  prevail.  Nevertheless, 
the  courts  are  powerless  to  alter  the  Constitu- 
tion, and  should  not  attempt  to  evade  its 
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clear  and  imperative  commands.  As  has  been 
already  suggested,  the  remedy,  if  any  is  deemed 
to  be  necessary,  resides  elsewhere. 

We  come  now  to  a  considerationof  the  judg- 
ments. Assuming  that  the  claims  upon  which 
the  judgmentb  were  rendered  were  in  excess  of 
the  limit,  it  is  contended  that  they  cannot  be  at- 
tacked collaterally  by  the  plaintiff  taxpayer  in 
this  case:  that  they  are  conclusive  as  to  the 
validity  of  the  debt,  and  therefore  constitute 
a  part  of  the  public  debt  of  the  county,  for 
which  a  tax  may  be  (levied  irrespective  of  the 
limit  as  to  taxation  for  county  revenue.  The 
question,  so  far  as  this  case  is  concered,  re- 
solves itself  into  this:  Do  judgmf  nts.  assum- 
ing them  to  have  been  rendered  by  a  court  of 
competent  and  general  jurisdiction,  having 
likewise  jurisdiction  of  the  parties,  form  a  part 
of  that  public  debt  of  the  county  for  which  a 
levy  may  be  made  to  provide  funds  for  their 
payment,  although,  in  fact,  the  warrants  upon 
which  they  are  founded  were  issued  for  cur- 
rent expenses  in  excess  of  the  taxes  for  the  cur- 
rent year,  and  in  excess  of  the  absolute  consti- 
tutional limit  upon  county  indebtedness?  Is 
any  inquiry  into  the  indebtedness  back  of  and 
behind  the  judgments  precluded  by  them?  It 
is  apparent  that  several  questions  aVe  involved 
in  such  an  inquiry.  Not  only  are  we  to  deter- 
mine the  meaning  and  scope  of  the  words 
"public  debt"  as  used  in  the  section  of  the 
Constitution  providing  for  county  taxation, 
but  the  effect  of  the  judgments  as  to  their  con- 
clusiveness or  otherwise,  and  in  respect  to  what 
matters  they  are  conclusive,  if  any,  becomes  a 
matter  for  investigation.  Upon  this  branch  of 
the  case  we  are  aided  materially  by  the  au- 
thorities. After  judgment  upon  a  claim  pre- 
ferred against  a  county  or  municipality,  it  has 
been  freouently,  and  where  that  question  alone 
was  involved,  uniformly,  held,  in  mandamus 
proceedings  to  compel  the  levy  of  a  tax  to  pay 
the  judgment,  that  an  allegation  that  the  debt 
upon  which  the  judgment  was  rendered  had 
been  created  in  excess  of  the  constitutional  limit 
upon  such  indebtedness,  and  was  illegal  and 
void,  constitutes  no  defense;  that  such  defense 
by  the  county  is  absolutely  precluded  by  the 
judgment,  as  it  could  have  been  interposed  in 
the  suit  wherein  the  judgment  was  obtained. 
Howard  v.  Huron.  6  8.  D.  180,  26  L.  R.  A. 
498;  SlaU,  Ledger  Pub.  Co.,  v.  Ghyd.  14  Wash. 
5;  United  Statee  v.  Ottawa  Auditors,  28  Fed. 
Rep.  407:  United  States  v.  New  Orleans,  98  U. 
8.  881,  25  L.  ed.  225;  People,  Rollins,  v.  Bio 
Grande  County  Comrs.  7  Colo.  App.  229:  ^tna 
L,  Inft.  Co.  V.  Lyon  County,  44  Fed.  Rep.  829. 
And  the  citizen  and  taxpayer  cannot  attack 
such  a  judgment  any  more  than  the  county. 
Clark  V.  Wolf,  29  Iowa,  197;  Freem.  Judgm. 
§  178;  2  Black,  Judgm.  §584;  Ashton  v.  Roch- 
ester, 188  N.  Y.  187.  In  the  case  of  Clark  v. 
Wolf,  supra,  the  court  said:  "It  must  be,  in  the 
absence  of  fraud  or  collusion  or  the  like  on  the 
part  of  the  municipal  officers,  that  the  legal 
liability  of  the  county,  being  once  fixed  by  a 
valid  judgment,  the  citizen,  no  more  than  the 
county,  can  afterward  resist  the  collection  of 
said  judgment  upon  the  want  of  power  to  con- 
tract the  debt.  That  stage  in  the  controversy 
is  past."  And  in  the  same  case  those  matters- 
which  may  be  contested  by  the  taxpayer,  even 
in  case  of  a  valid  judgment,  are  also  stated  as- 
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follows:  "If  the  officers  sliall  attempt  to  make 
a  levy  Dot  warranted  by  law  (for  instance,  a 
greater  per  cent  than  Ihe'law  allows),  or  to  col- 
lect the  same  in  an  illegal  manner,  or  the  like, 
these  are  questions  between  the  citizen  and  the 
corporation,  and  do  not  touch  either  the  va 
lidity  of  the  debt  or  the  correctness  of  the 
judgment  which  is  intended  to  be  satisfied." 
The  didtinciion  thus  mentioned  we  regard  as 
clearly  existing.  The  validity  of  the  debt 
was,  or  could  have  been,  fully  litigated  in  the 
suit  in  which  the  judgment  was  secured.  That 
question  is  therefore  al)soluteIy  concluded  as 
against  a  collateral  attack,  both  as  concerns  the 
county  and  a  citizen  or  taxpayer  thereof;  but  it 
does  not  necessarily  follow  that  the  county  may 
levy,  or  the  judgment  creditor  may  insist  that 
it  shall  levy,  a  tax  to  pay  the  same  not  author- 
ized by  law.  The  cases  holding  that  a  power 
to  contract  a  debt  includes  authority  to  pay  it, 
and,  where  a  tax  is  essential  for  such  purpose, 
the  authority  and  duty  to  tax  do  not  contra- 
vene this  view.  None  of  those  cases,  as  I  un- 
derstand them,  announce  a  contrary  doctrine. 
Having  determined  this  much,  the  inquiry 
Arises,  How  far  may  a  county  go  in  its  an- 
nual tax  levy?  For  county  revenue  for  all 
purposes  the  annual  levy  must  be  confined 
wiibin  12  mills,  and  this  is  inclusive  of  school 
lax.  For  the  payment  of  its  public  debt  and 
the  interest  thereon  there  is  no  limit.  The 
legislature  of  the  state,  in  amending  the  terri- 
torial statutes  requiring  the  annual  levy,  con- 
formed them  to  the  Constitution,  authorizing 
an  annual  levy  of  not  to  exceed  8  mills  for  gen- 
«ral  school  purposes,  and  prescribing  that  an 
annual  tax  should  be  levied  for  county  revenue 
for  all  purposes;  but  providing  that  the  aggre- 
gate tax  for  county  revenue,  including  general 
school  tax,  should  not  exceed  12  mills  on  the 
dollar  (exclusive  of  state  revenue),  excepting 
from  such  limitation  the  payment  of  the  public 
•debt  and  interest  thereon.  Laws  1895,  p.  287, 
<;hap.  102.  Prior  to  the  enactment  just  al- 
luded to,  the  laws  in  force  anterior  to  state- 
hood remained  unaffected  by  any  later  legisla- 
tion, but  were,  of  course,  modified  by  the  con- 
stitutional clauses  referred  to.  Those  earlier 
statutes  prescribed  certain  rates  of  taxation  for 
various  purposes  connected  with  county  rev- 
enue, and  placed  a  maximum  limitation  of  16 
mills  upon  county  taxation,  which  was  held 
by  this  court  to  be  exclusive  of  the  general 
school  tax.  When  the  Constitution  took  effect, 
it  immediatelv  reduced  the  maximum  limit  to 
12  mills,  and  included  therein  the  general 
school  tax.  It  is  now  urged  that  the  judg- 
ments in  question  constitute  a  part  of  the  pub- 
lic debt  of  the  county,  to  pay  which  the  county 
may  levy  a  tax  irrespective  of  the  taxation  for 
county  revenue;  and  our  attention  is  directed 
to  §  1798  of  the  Revised  Statutes  of  1887. 
That  section  is  found  in  the  chapter  devoted 
to  the  powers  and  duties  of  county  commis- 
sioners, and  was  enacted  prior  to  the  admis- 
sion of  the  state,  and  continued  in  force,  un- 
less in  conflict  with  the  Constitution.  It  pro- 
vides, in  substance,  that  when  a  judgment 
shall  be  rendered  against  the  board  of  county 
commissioners  of  any  county,  or  against  any 
county  officer,  in  an  action  prosecuted  by  or 
a^inst  him  or  them  in  his  or  their  name  of 
omce,  where  the  same  shall  be  payable  by  the 
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county,  no  execution  shall  issue  thereon,  but 
the  same  shall  be  paid  by  a  tax  levied  and  col- 
lected for  that  purpose,  as  in  the  case  of  other 
county  charges:  and  when  so  collected  shall  be 
paid  by  the  county  treasurer  to  the  person  to 
whom  the  same  shall  be  adjudged  upon  the  de- 
livery of  a  proper  voucher  therefor.  The  ar- 
gument is  that,  as  the  judgments  must  be  paid 
by  a  tax,  and  they  are  part  of  the  public  debt, 
as  to  which  no  limitation  applies,  the  tax  com- 
plained of  is  legal,  without  regard  to  the  nature 
of  the  claims  merged  in  the  judgments.  On 
the  other  hand,  it  is  earnestly  insisted  that  the 
judgments  do  not  form  a  part  of  the  public 
debt  to  pay  which  unlimited  taxation  is  per- 
mitted. Counsel  for  plaintiff  contend,  first, 
that  bonded  indebtedness  alone  is  what  is  in- 
tended by  the  term  "public  debt"  in  the  sec- 
tion of  the  Constitution  referring  to  county  tax- 
ation, and  it  seems  also  to  have  been  urged  that 
no  indebtedness  which  did  not  exist  at  the  time 
of  the  adoption  of  the  Constitution  is  included. 
We  cannot  entirely  agree  with  the  position  taken 
by  either  counsel.  It  is  obvious  that  debts  in- 
curred since  the  adoption  of  the  Constitution, 
if  lawfully  existing,  are  not  excluded.  To  ex- 
clude them  would  have  the  probable  effect  of 
preventing  subsequently  organized  counties 
from  paying  their  legitimate  public  debts,  al- 
though the  same  could  not  have  existed  at  the 
time  the  Constitution  was  adopted.  There  are 
other  reasons,  however,  which  suggest  the  un- 
soundness of  that  contention.  We  are  fur- 
ther of  the  opinion  that  the  public  debt  which 
is  excepted  from  the  general  tax  limitation  is 
not  confined  to  bonded  indebtedness.  The 
same  words  * 'public  debt,"  are  used  in  §  8  of 
article  16,  permitting  the  bonding  of  the  pub- 
lic debt  of  the  county  existing  at  the  time  the 
Constitution  was  adopted;  and  it  is  clear  that 
in  the  latter  section  the  words  were  not  exclu- 
sive of  indebtedness  other  than  bonded,  but 
that  they  comprehended  all  manner  of  lawful 
debts,  not  exceeding  the  congressional  limita- 
tion of  4  per  centum;  and  such  has  been 
the  legislative  and  public  construction  placed 
upon  that  section.  We  are  unable  to  attribute 
any  narrower  meaning  to  those  words  as  used 
in  §  5  of  art.  15,  relating  to  taxation.  It  is  not 
confined  to  bonds,  biU  may  involve  ordinary 
warrants,  and  other  evidences  of  indebtedness, 
if  properly  and  lawfully  issued;  and  may  also 
include  judgments,  but  not  necessarily  so.  To 
illustrate:  If  a  county's  indebtedness'^ia  within 
the  constitutional  limitation,  and  m  pursuance 
of  law  it  creates  a  debt  in  excess  of  the  cur- 
rent taxes  by  the  consent  and  approval  of  the 
people,  which,  together  with  existing  indebt- 
edness, does  not  exceed  the  amount  within 
which  it  may  lawfully  become  indebted,  such 
debt  will  not  only  be  legal,  but,  although  it 
may  be  evidenced  alone  by  warrants,  will  con- 
stitute a  part  of  the  public  debt,  and  to  pay 
the  same  a  tax  is  permissible,  the  same  as  in 
the  case  of  bonded  indebtedness.  If  judg- 
ments are  rendered  upon  such  warrants,  or 
upon  bonds,  the  debts  themselves  being  lawful 
public  debts  of  the  county,  the  judgments  will 
partake  of  the  same  character.  On  the  con- 
trary, in  case  warrants  or  other  evidences  of 
indebtedness  are  issued  for  ordinary  current 
expenses  in  excess  of  the  taxes  for  the  current 
year,  without  the  consent  or  approval  of  the 
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people,  or  in  case  the  maximum  limit  has  been 
reached,  then,  with  or  without  such  approval, 
such  indebtedness  is  clearly  not  a  part  of  the 
public  debt,  but  the  same  has  been  incurred 
for  current  expenses,  which  in  the  case  of  such 
a  couDiy  cannot  in  any  event  exceed  the  rev- 
enue for  such  year.  There  is  no  method  by 
which  such  liabilities  can  have  impar-ted  to 
them  voluntarily  the  character  of  public  debts. 
If  a  judgment  is  obtained  upon  any  such  claim, 
the  fact  must  yet  remain  that  it  represents  a 
liability  incurred  for  current  expenses  which 
should  have  been  confined  within  the  limits  of 
the  current  taxes,  to  provide  for  the  payment 
•of  which  the  Constitution  has  afforded  only  a 
limited  power  of  taxation. 

The  statutory  provision  with  reference  to  the 
payment  of  a  judgment  by  tax  does  not  con- 
template a  tax  in  excess  of  the  limitation,  and 
did  not  permit  a  tax  for  that  purpose  in  excess 
of  the  statutory  limit  anterior  to  the  adoption 
of  the  Constitution.  Much  less  could  the  legis- 
lature contravene  the  positive  restrictions  of  the 
Constitution.  If  the  judgments  are  rendered 
upon  claims  which  should  have  been  paid  out 
of  the  revenue  raised  by  the  tax  which  is  con- 
fined to  12  mills,  they  must  be  paid,  if  at  all. 
by  a  tax  levied  for  such  purpose;  the  aggre- 
gate tax  for  county  revenue  not  to  exceed  the 
maximum  limit.  The  judgments  being  valid, 
the  legality  of  the  debt  is  settled  until  such 
judgments  are  set  aside  in  some  direct  pro- 
ceeding, and  therefore,  within  the  limitation 
for  county  revenue,  a  tax  may  be  levied  to 
pay  the  same.  This  we  apprehend  to  be  the 
plain  intent  of  the  Constitution.  Any  other 
course  would  amount  to  an  evasion  of  its 
terms.  A  different  construction  would  au- 
thorize such  a  management  of  county  affairs 
as  to  exhaust  the  county  revenue  each  year,  to 
incur  additional  obligations  ordinarily  payable 
out  of  such  revenue,  permit  prosecution  of  such 
claims  to  judgment,  and  the  levy  of  a  special 
tax  to  pay  them;  and  this  could  be  repeated 
annually,  thus  completely  evading,  if  not  op- 
-erating  to  effectually  nullify,  the  constitutional 
limitation.  The  effect  would  be,  as  all  must 
concede,  to  provide  a  greater  revenue  each 
year  for  current  expenses  than  the  Constitu- 
tion intended  to  authorize  when  it  confined  the 
same  to  12  mills  on  the  dollar.  This  would 
accomplish  by  indirection  that  which  cannot 
be  done  directly,  which,  generally  at  least,  is 
not  allowable.  The  views  thus  expressed  we 
believe  to  be  in  accord  with  the  authorities. 
As  it  is  apparent  that  under  the  law  requiring 
a  judgment  to  be  paid  by  tax  the  latter  must, 
if  levied,  be  confined  with  other  taxes  within 
existing  constitutional  limitations,  it  necessar- 
ily follows  that  to  determine  the  limitations  the 
claims  placed  in  judgments  must  be  inquired 
into.  The  statute  authorizes  a  tax  to  pay  such 
judgments  "as  in  the  case  of  other  county 
charges."  The  funds  to  pay  other  county 
charges  for  ordinary  expenses  are  raised  by  a 
limited  tax.  As  the  statute  with  respect  to  a 
judgment  does  not  fix  its  class,  and  does  not 
authorize  a  special  tax  irrespective  of  statutory 
or  constitutional  limitation,  it  is  obvious  that 
we  must  have  recourse  to  the  claims  them- 
selves to  determine  to  what  class  the  judgment 
belongs,  and  whether  any  limit  is  imposed 
upon  taxation,  by  which  they  may  be  enforced. 
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The  application  of  the  converse  of  this  propo- 
sition has  not  been  infrequent.  In  the  case  of 
Ralls  County  Ct.  v.  t^nited  States,  105  U.  S. 
735.  26  L.  ed.  1221,  thecourt  said:  *'While  the 
coupons  are  merged  in  the  judgment,  they  car- 
ried with  them  into  the  judgment  all  the  rem- 
edies which  in  law  formed  a  part  of  their'con- 
tract  obligations,  and  these  remedies  may  still . 
be  enforced  in  all  appropriate  ways,  notwith- 
standing the  change  in  the  form  of  the  debt.'' 
This  language  was  used  in  a  cause  wherein  it 
was  sought  oy  mandamus  to  compel  the  levy 
of  a  tax  to  pay  a  judgment.  The  opinion  in 
that  case  also  recognizes  that  courts  are  power- 
less to  require  a  tax  to  be  levied,  even  to  pay  a 
judgment  in  excess  of  the  constitutional  or 
legislative  limitation  upon  the  taxing  power. 
The  same  learned  court  in  another  case  of  like 
character,  in  speaking  upon  this  question,  said: 
"So,  too,  if  the  municipality  has  no  power, 
either  by  express  grant  or  by  implication,  to 
raise  money  by  taxation  to  pay  the  bond,  the 
holder  cannot  require  the  municipal  authorities 
to  levy  a  tax  for  that  purpose.  .  .  .  We 
have  no  power  by  mandamus  to  compel  a  mu- 
nicipal corporation  to  levv  a  tax  which  the 
law  does  not  authorize.  United  States  v. 
Macon  County  Ct,  99  U.  S.  591,  25  L.  ed.  333. 
"But  mandamus  will  not  lie  to  compel  the 
levy  of  a  tax  in  excess  of  the  legal  limitation." 
Cooley,  Taxn.  2d  ed.  p.  738.  The  following 
authorities  are  also  in  point:  Brownsville  Tax- 
ing Dist.  Comrs.  v.  Loague,  129  U.  8.  498,  32 
L.  ed.  780;  Arnold  v.  Hawkins,  95  Mo.  669; 
Black  V.  McQonigle,  103  Mo.  192;  Trull  v. 
Madison  County  Comrs.  72  N.  C.  388:  French 
V.  Nm  Hanover  County  Oomrs.  74  N.  C.  692; 
Carroll  County  Supers,  v.  United  States,  85  U. 
8.  18  Wall.  71,  21  L.  ed.  771;  Re  House  RoU 
28U,  31  Neb.  505;  Clark  v.  Davenport,  14 
Iowa,  494;  Iowa  Railroad  Land  Co.  v.  &ic 
County,  89  Iowa,  137;  Sterling  School  Furni- 
ture Co.  V.  Harvey,  45  Iowa,  466;  State,  Shackel- 
ion,  V.  Outtenberg,  89  N.  J.  L.  660;  Union  P. 
R,  Co.  V.  Buffalo  County  Comrs.  9  Neb.  449; 
Osborne  County  Comrs.  v.  Blake,  25  Kan.  357; 
State,  Reed,  v.  Marion  County  Comrs.  21  Kan. 
419;  Grand  County  Comrs.  v.  Eing,  14  C.  C. 
A.  421,  67  Fed.  Rep.  202,  32  U.  8.  App.  1; 
Desty,  Taxn.  §  41.  The  case  of  O^)orne  County 
Comrs.  V.  Blake,  supra,  closely  approaches 
the  one  at  bar.  The  question  there  presented 
was  whether  a  county  board,  after  having  lev- 
ied the  full  amount  of  taxes  for  current  ex- 
penses which  it  had  by  law  any  power  to  levy 
for  that  and  previous  years,  could  in  a  certain 
year  levy  an  additional  tax  to  pay  a  judgment 
rendered  upon  county  warrants  which  had 
been  previously  issued  to  pay  county  current 
expenses  for  the  same  years.  An  express  statu- 
tory provision  required  a  judgment  to  be  col- 
lected by  tax  as  in  case  of  other  county  charges, 
and  the  general  limitations  upon  taxation  were 
statutory,  instead  of  constitutional.  The  right 
to  levy  such  a  lax  was  denied,  the  Kansas  su- 
preme court  saying:  "The  judgment  shall  be 
collected  by  means  of  a  tax,  in  the  same  man- 
ner as  other  county  charges  are  collected;  and 
other  county  charges,  when  collected  by  means 
of  a  tax,  can  be  collected  only  by  means  of  a 
limited  tax.  ...  A  judgment  rendered 
upon  a  claim  against  a  county  is  simply  one  of 
the  items  which  the  county  board  takes  into 
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coDsideratioD  in  levying  a  tax  for  county 
charges,  or  for  county  expenses,  or  for  current 
expenses.  .  .  .  All  the  statutes  upon  the 
subject  seem  to  contemplate  that  the  county 
board  will  not  create,  nor  allow  to  be  created, 
liabilities  against  the  county  faster  than  the 
legal  and  proper  taxes  will  pay  them.  But 
suppose  the  county  board  should  allow  liabil- 
ities to  be  thus  created,  then  may  all  the  cred- 
itors of  the  county  convert  their  claims  into 
judgments,  and  then  compel  the  county  board 
to  levy  county  taxes  vastly  beyond  the  limits 
prescribed  by  §  181?  We  think  not."  The 
Supreme  Court  of  the  United  States,  in 
Brownsville  Taxing  Dist.  Comrs.  v.  Loague, 
supra,  held  that,  it  appearing  from  the  petition 
that  the  bonds  upon  which  the  judgments 
were  rendered  were  issued  under  an  abrogated 
statute,  and  were  consequently  void,  and  that 
no  power  to  tax  to  pay  them  was  possessed  by 
the  taxing  district,  because  such  power  was 
given  only  by  the  statute  which  had  ceased  to 
exist,  mandamus  to  levy  tax  to  pay  the  judg- 
ments would  not  be  awarded.  The  Constitu- 
tion excepts  from  the  limit  for  taxation  for 
county  revenue  purposes,  not  the  payment  of 
judgments,  but  the  payment  of  the  public 
debt.  We  are  unable  to  class  a  Judgment  in 
all  cases  irrespectiye  of  the  nature  of  the  obli- 
gation merged  therein,  as  a  public  debt  within 
the  purview  of  the  section  of  the  Constitution 
in  question.  The  Constitution  clearly  and 
forcibly  distinguishes  between  those  liabilities 
which  are  payable  out  of  the  general  and  or- 
dinary revenue  and  those  for  which  provision 
must  otherwise  be  made.  It  was  not  intended 
that  a  county  powerless  to  legally  contract  debt 
which  could  not  be  paid  out  of  the  current 
revenue,  because  of  its  exhaustion  in  paying 
other  expenses,  could  nevertheless  by  incurring 
such  debts  be  permitted  td  employ  unlimited 
taxation  to  defray  those  expenses  which  the 
Constitution  declares  must  be  provided  by  a 
limited  tax.  Our  attention  has  been  called  lo 
the  case  of  Theisa  v.  Hunter^  before  the  su- 
preme court  of  Idaho,  45  Pac.  2.  Although 
the  text  of  the  decision  in  that  case  is  not  be- 
fore us,  extracts  therefrom,  found  in  No.  14 
of  volume  1  of  Selected  Corporation  Cases,  in- 
dicate that  it  was  held  that  municipal  indebt- 
edness incurred  during  a  given  fiscal  year 
cannot  be  paid  out  of  the  income  or  revenue 
of  any  future  year,  unless  it  be  especially 
raised  for  the  payment  of  such  indebtedness, 
on  the  ground  that  the  evident  intent  of  the 
Constitution  of  that  state  was  to  make  the  rev- 
enue or  income  collected  each  year  pay  such 
year's  indebtedness,  unless  by  the  assent  of 
two  thirds  of  the  qualified  voters,  given  as  pro- 
vided by  law.  other  indebtedness  was  author- 
ized. It  follows  from  what  has  been  said  that 
to  raise  a  fund  to  pay  salaries  of  county  ofB- 
cers,  and  valid  liabilities  under  the  act  with  ref- 
erence to  bounties  for  the  destruction  of  pred- 
atory wild  animals,  a  tax  in  excess  of  12  mills 
in  any  year  for  county  revenue  is  not  allowa- 
ble, unless  the  debt  therefor  has  been  created 
in  the  manner  provided  in  the  Constitution, 
and  any  legislation  conformable  thereto,  by  a 
county  possessing  authority  to  incur  such  in- 
debteclness. 

The  tenth  certified  question  inquires  if  the 
board  of  county  commissioners  cannot  levy 
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the  district  court  tax  for  the  maintenance  of  the- 
court,  in  addition  to  the  levy  of  12  mills  for 
county  revenue.  What  we  have  already  said 
disposes  of  this  inquiry.  We  fail  to  observe 
anything  in  the  Constitution  or  statutes  which 
authorizes  a  levy  for  court  expenses  in  excem 
aud  exclusive  of  the.  limited  tax  of  12  mills  for 
county  revenue. 

With  respect  to  the  seventh  question,  we 
assume  the  damages  to  have  been  recovered  in 
a  proceeding  to  determine  the  compensation  to 
be  paid  the  landowner  by  reason  of  the  exer- 
cise by  the  public  of  the  right  of  eminent  do- 
main, and  the  consequent  taking  of  some  of 
the  land  for  public  purposes.  We  regard  this 
as  not  entirely  free  from  doubt,  but  are  in- 
clined to  the  opinion  that  the  damages  ihus 
assessed  are  payable  out  of  the  ordinary  county 
revenue;  and  the  result  would  be  that,  if  the 
county  is  unable  to  make  the  compensation,  it 
is  powerless  to  complete  the  location  of  the 
road,  which  might  result  [in  the  taking  of  pri- 
vate property  without  just  compensation.  If 
the  damages  are  recovered  as  for  a  tort,  an- 
other inquiry  would  arise,  which,  in  this  case, 
we  refrain  from  deciding. 

The  final  question  requiring  the  opinion  of 
this  court  affects  the  right  of  the  board  of 
county  commissioners  to  confess  and  author- 
izea  confession  of  Judgmentsagainst  thecounty. 
A  decision  upon  that  question  is  not  free  from 
difficulty.  We  are  practically  without  prece- 
dent, and  resort  must  be  had  to  our  rather 
meager  statutory  provisions  covering  the  sub- 
ject of  confession  of  Judgments,  as  well  as  to 
those  prescribing  the  duties  and  powers  of  the 
board  of  county  commissioners.  **A  person 
indebted  or  against  whom  a  cause  of  action  ex- 
ists, may  personally  appear  in  a  court  of  com- 
petent jurisdiction  and  with  the  assent  of  the 
creditor  or  person  having  such  cause  of  action, 
confess  judgment,  whereupon  judgment  shall 
be  entered  accordingly."  Rev.  Stat.  1887, 
^  2668.  In  such  case  it  is  required  that  the 
debt  or  cause  of  action  be  stated  in  the  judg- 
ment or  writing  to  be  filed  as  pleadings  in 
other  actions.  §  2669.  "An  attorney  who 
confesses  judgment  in  any  case  shall,  at  ihe 
time  of  making  such  confession,  produce  the 
warrant  of   attorney   for   making  the  same, 

.  .  .  and  the  original  or  a  copy  of  the  war- 
rant shall  be  filed  wtth  the  clerk."  §  2671. 
In  the  first  case,  under  §  2668,  the  debtor  must 
personally  appear.  The  members  of  the  board 
of  county  commissioners  individually  are 
not  authorized  to  allow  claims  against  the 
county.  The  board  of  commissioners,  at  any 
meeting,  is  given  authority  by  statute  lo 
settle  and  allow  all  accounts  against  the 
county,  and  when  so  settled  and  allowed  they 
may  issue  county  orders  therefor  as  provided 
bylaw.  Rev.  Stat.  1887,  §  1901.  County  or- 
ders are  required  to  be  signed  by  the  chairman 
of  the  board,  and  attested  by  the  clerk,  under  the 
seal  of  the  county.  Section  1807,  as  amended 
by  chapter  88.  Laws  1898.  The  meetings  of 
the  board  are  to  be  held  in  public,  g  1802. 
The  authority  over  county  affairs  is  thus  yested 
in  a  board  which  is  composed  of  three  per- 
sons, although  a  majority  constitute  a  quorum,, 
and  may  act.  The  board  can  only  act  at  a 
meeting  of  the  board.  Doubtless  some  detail 
matters  may  he  attended  to  by  one  or  more  of 
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the  commissioners  outside  of  a  meeting  by  pre- 
vious authority  of  the  board,  or  such  act  may 
in  some  cases,  perhaps,  be  ratified,  but  the 
allowance  of  claims  must  be  at  some  time  the 
act  of  the  board  as  such.    The  county  is  con- 
stituted, by  law,  a  body  politic  and  corporate, 
and  its  powers  as  such  corporate  body^  are  ex- 
ercised  by  a  board  of  county  commissioners. 
Such  powers  are  to  be  exercised,  and  the  du- 
ties devolving  upon  the  board  are  to  be  dis- 
charged, in  the  manner  provided  by  law.    We 
do  not  understand  that  the  members  compos- 
ing the  board  are  authorized  to  act  as  a  board 
except  when  together  in  session.    Their  act  is 
then  not  individual,  but  as  a  body,  acting  as  a 
unit.     McCortU   v.  Bates,  29    Ohio  St.  419. 
Whatever  authority,  if  any,  is  possessed  by  the 
commissioners,  to  confess  a  judgment  against 
the  body  corporate  and  politic— the  county- 
must  reside  in  them  as  constituting  a  board, 
rather  than  as  individual  ofBcers.    As  such  a 
board .  required  to  act  as  a  body ,  we  are  unable  to 
conceive  that  it  can  personally  api^^ar  in  court, 
as  required  by  g  2668.    No  statutory  provision 
exists  empowering  one  or  more  of  the  commis- 
sioners or  any  other  oflBcial  to  so  personally  ap- 
pear, and  in  the  name  of  the  county  enter  con- 
fession of  judgment.    In  the  absence  of  some 
such  provision  in  the  present  condition  of  the 
law  concerning  judgments  by  confession,  we 
are  clearly  of  the  opinion  that  the  board  of 
commissioners  are  without  authority  to  TOr- 
sonally    appear  in  court  and  confess  a  judg- 
ment against  the  county.    It  would  seem  to 
follow  that,  being  powerless  in  that  respect, 
the  board,  even  as  a  body,  cannot  authorize 
«ome   person   to  do  so.    Such  authorization 
could  only  be  accomplished,  however,  by  the 
execution  of  a  warrant  of  attorney.    No  ex- 
press power  to  execute  such  an  instrument  is 
granted  bv  statute,  nor  do  we  observe  any  au- 
thority given  the  board  from  which  such  power 
can  be  implied.    In  discussing  this  matter  it  is 
perhaps  needless  to  state  that  we  refer  only  to 
confession  of  judgments  in  its  strict  sense,  and 
do  not  refer  to  actions  regularly  brought,  in 
which  issues  are  duly  framed,  and  upon  hear- 
ing or  trial,  by  admission  of  the  lawful  rep- 
resentative of  the  county  in  such  suits,  the 
court  may  be  satisfied  of  the  justness  of  the 
claim    sued   upon,  and    thereupon  enter  up 
judgment.    Such  an  action  is  not  dependent 
upon  the  statutes  governing  confession  of  iudg- 
ments,  but  is  in  reality  a  judgment  rendered 
upon  trial  and  proof.    We  tender  this  explana- 
tion that  any  possible  confusion  respecting  the 
•decision  of  the  court  may  be  avoided.    This,  I 
believe,  disposes  of  all  the  questions. 

Groesbeck,  Ch.  J.,  and  Conaway,  J., 
•concur. 

STATE  of  Wyoming,  ex  rel.  Charles  E. 
BLYDENBURGH, 

V. 

Charles  W.  BURDICK,  Secretary  of  State. 

( Wyo ) 

1*   The  irronping^  of  candidates  for  pres- 


idential electors  is  to  be  made  hy  the 
CM>iinty  clerk*  and  not  by  the  secretary  of 
state,  under  Laws  1800,  ohap.  80, 1  lOi,  providing 
that  tbe  names  of  suob  electors  presented  in  one 
certificate  shall  be  arrao^red  In  a  separate  ffroup. 
but  the  secretary  must  so  certify  the  names  and 
description  of  the  candidates  as  to  convey  to  tbe 
clerk  all  knowledge  requisite  to  such  grouplnir. 

8*  The  name  ofa  person  as  candidate  for 
elector  of  President  and  Vice  Presi- 
dent cannot  appear  in  more  than  one 
place  upon  the  official  ballot  under  Laws  I860, 
cbap.  80, 1 104,  which  provides  for  no  party  head- 
ings or  columns  set  apart  for  separate  parties,  but 
requires  the  ballot  to  name  tbe  party  or  principle 
represented  by  a  candidate  In  connection  with  bis 
name. 

Z*  The  name  of  a  candidate  nominated 
by  certificate  of  electors  in  place  of  a  person 
previously  nominated  in  tbe  same  way,  but  who 
has  declined,  should  be  irlven  the  same  place  upon 
the  ballot  that  the  prior  nominee  would  have 
been  entitled  to. 

4.  The  ezdnsion  fk*om  the  sigpners  of  a 
certificate  of  electors  nominating  can- 
di<iates  by  Laws  1890,  cbap.  80,  8  80,  of  those 
persons  who  have  Joined  in  a  certificate  nominat- 
ing other  candidates  for  tbe  same  office,  does  not 
apply  to  persons  who  have  participated  in  tbe 
nomination  of  other  persons  throuerb  primaries, 
but  only  those  who  bave  Joined  in  nominations 
by  certificate. 

5.  The  validity  of  a  nomination  made 
by  a  chairman  of  the  state  committee 
of  a  polltlcul  party  with  100  associates  to  fill  va- 
cancies In  tbe  list  of  presidential  electors  nomi- 
nated In  the  same  manner,  when  not  in  violation 
of  statute,  cannot  be  contested  by  the  committee 
of  an  entirely  distinct  political  party. 

(October  80, 1886.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendant  to  change  his  certificate 
to  the  county  clerks  of  the  names  of  the  candi- 
dates for  presidential  electors  to  be  voted  for 
at  a  coming  election.    Denied. 
The  facts  are  stated  in  the  opinion. 
Mr.  Walter  R.  Stoll  for  relator. 
Messrs,  Lacey  Sb  Van  Devanter  for  re- 
spondent. 

Potter,  J.,  delivered  the  opinion  of  the 
court: 

The  relator,  chairman  of  the  Democratic 
Stote  Central  Committee,  brings  the  present 
action,  seeking  thereby  the  allowance  of  a  writ 
of  mandamus  to  compel  the  secretary  of  state  to 
rescind  or  modify  the  form  or  character  of  his 
certificates  to  the  several  county  clerks  respect- 
ing the  candidates  for  electors  of  President  and 
VKje  President  of  the  United  States.  The  re- 
spondent certified  such  nominations  in  the  fol- 
lowing manner  and  order:  the  names  of  three 
candidates  of  the  Republican  party,  simply 
naming  them  with  the  word  •'Republican"  fol- 
lowing each  of  their  names;  the  names  of  Pat- 
rick jT  M.  Jordan,  John  Sims,  and  Daniel  L. 
Van  Meter,  with  the  word  "People's"  accom- 
panying the  names  of  Jordan  and  Sims,  and  the 
words  '^Democrat  and  People's"  following  the 


NOTB.-AB  to  name  appearing  more  than  once  on  I  L.  R.  A.  688:  andTodd  v.  BlecUon  Comrs.  (Mlch.)» 
official  baUot,  see  also  State,  Bateman,  v.  Bode   L.  R.  A.  380. 
(Ohio)  ante,  498;  also:  Fisher  v.  Dudley  (Md.)  1« ' 
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name  of  Van  Meter;  the  Dames  of  three  Probi- 
bitloD  candidatefl;  aod  lastly  the  Dames  of  John 
A.  Martin  and  Patrick  J.  Quealy,  with  the 
word  ''Democrat"  following  each  of  their 
names.  The  petition  discloses:  That  at  the 
regular  Democratic  state  convention  George  H. 
Cross,  John  A.  Martin,  and  Patrick  J.  Quealy 
were  nominated  for  presidental  electors,  and  at 
the  regular  state  convention  of  the  People's 
party  Francis  M.  Matthews.  Charles  H.  Ran- 
dall, and  Daniel  L.  Van  Meter  were  nominated 
for  such  office.  All  of  these  nominations  were 
duly  certified  to  the  respondent  by  the^espect- 
ive  chairmen  and  secretaries  of  such  conventions. 
That  within  the  time  allowed  by  the  statute. 
Cross,  one  of  the  Democratic  nominees,  and 
Randall  and  Matthews,  two  of  the  nominees 
of  the  People's  parly,  duly  declined.  That  in 
pursuance  of  the  authority  expresbly  conferred 
upon  it  by  the  convention  making  the  original 
nominations  the  state  committee  of  the  Demo- 
cratic party  filled  the  vacancy  caused  by  the 
declination  of  Cross  by  the  nomination  of  Dan- 
iel L.  Van  Meter.  That  neither  any  conven- 
tion or  committee  of  the  People's  party  at- 
tempted to  fill  the  vacancy  occasioned  by  the 
declinations  of  Matthews  and  Randall,  nor 
took  any  action  concerning  the  matter,  and 
that  the  People's  party  convention  had  not  em- 
powered its  state  committee  to  fill  such  or  any 
vacancies.  It  further  appears  that  on  the  8th 
day  of  October  one  John  W.  Pat^er8on,  who 
had  been  appointed  by  the  said  convention  of 
the  People's  party  as  the  chairman  of  the  state 
committee  of  that  party,  delivered  to  the  re- 
spondent a  certificate  of  nomination  purporting 
to  nominate  for  the  office  of  presidential  elec- 
tors to  fill  the  vacancy  in  the  list  of  People's 
party  candidates  caused  by  the  declination  of 
Matthews  and  Randall,  respectively,  Patrick 
J.  M.  Jordan  and  John  Sims;  it  appearing 
from  the  record  that  in  the  body  of  such  cer- 
tificate it  was  recited  that  '  'the  undersigned  and 
the  said  Patrick  J.  M.  Jordan  and  the  said  John 
Sims  so  nominated  to  fill  such  vacancies  rep- 
resent the  People's  party;"  and  that  the  same 
was  verified  by  said  John  W.  Patterson,  who 
made  oath  that  the  statements  contained  in  the 
certificate  were  true,  and  described  himself  in 
his  affidavit  as  the  chairman  of  the  state  com- 
mittee of  the  People's  party.  The  said  certi- 
ficate "vfas  signed  by  100  electors,  including 
said  Patterson.  The  relator  in  his  petition 
charges  that  this  certificate  of  nomination  was 
void.  The  allegations  to  support  such  charge, 
summarized,  are  to  the  effect  that  the  nomina- 
tions mentioned  therein  were  not  made  by 
the  People's  party;  that  the  laws  of  this  state 
contemplate  and  expressly  require  that  va- 
cancies occurring  in  the  ticket  of  any  political 
partv  nominated  in  regular  convention  shall  be 
filled  only  by  the  convention  itself  or  by  the 
party  committee  duly  authorized;  that  the 
certificate  was  not  filed  within  the  time  re- 
quired for  original  nominations;  and  that  no 
number  of  electors  can  supplant  or  supersede 
the  action  of  an  organized  political  party; 
and  the  electors  whose  names  are  subscribed  to 
the  certificate  in  question  were  not  authorized 
to  represent  the  People's  party,  or  act  in  its  be- 
half. It  was  also  averred  that  a  large  number 
of  the  persons  whose  names  were  signed  to  the 
certificate  had  joined  in  nominating  at  least 
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three  other  candidates  for  the  same  oflSce  hj 
attending  and  participating  in  the  primaries  of 
the  Republican  party.  This  last-mentioned 
al legation  is  general  in  character.  It  is  neit her 
stated  when  they  so  attended  and  parricipate<i. 
or  in  what  the  participation  consisted,  nor  are 
the  particular  individuals  referred  to  indicated. 
The  petition  avers  that  the  certificate  of  the  re- 
spondent is  illegal  and  wrong  in  two  resspect^; 
First,  in  failing  to  certify  the  name  of  Dio- 
iel  L.  Van  Meter  in  the  same  group  and  in  con- 
junction with  the  names  of  Martin  and  Que»iy, 
the  other  Democratic  candidates;  and  second, 
in  including  the  names  of  Jordan  and  Sim<% 
in  the  group  of  the  candidates  for  electors  of 
the  People's  party.  The  prayer  of  the  petition 
is  that  a  writ  of  mandamus  issue  directing  the 
respondent  to  rescind  his  certificate,  and  to 
issue  therefor  new  ones,  placing  the  name  of 
Van  Meter  in  the  group  of  Democratic  candi- 
dates, and  omitting  the  names  of  Jordan  and 
Sims  from  the  group  of  the  candidates  of  the 
People's  party,  or  requiring  him  to  so  mcxlify 
his  certificates  already  sent  out  that  the  same 
result  may  be  accomplished. 

The  case  whs  heard  upon  the  petition  and  the 
various  certificates  of  nominations  for  the  of- 
fice of  presidential  electors  filed  in  the  oflSce  of 
respondent.  From  the  record  outside  of  the 
petition  it  appeared  that  on  the  2oth  day  of 
September — several  days  before  the  chairman 
and  secretary  of  the  convention  of  the  People's 
party  filed  their  certificate  of  the  nominations 
made  by  that  party  at  its  said  convention— a 
certificate  of  nomination,  signed  by  100  elec- 
tors representing  themselves  as  members  of 
the  People's  party,  was  filed,  making  original 
nominations  of  candidates  for  electors  to  rep 
resent  the  principles  of  the  People's  party, 
naming  as  the  nominees  thereof  the  same  per- 
sons wno  were  nominated  at  the  state  conven- 
tion of  that  party,  tiz.  Matthews,  Randall,  and 
Van  Meter. 

The  duty  of  the  secretary  of  state  with  re- 
spect to  the  certification  of  nominations  filed  in 
his  oflice  is  defined  by  the  provisions  of  g  93  of 
chap.  80  of  the  laws  of  1890,  as  follows:  "Not 
less  than  twenty-five  nor  more  than  thirty  days 
before  an  election  to  fill  any  public  office,  the 
secretary  of  Wyoming  shall  certify  to  the 
county  clerk  of  each  county  within  which  any 
of  the  electors  may  by  law  vote  for  candidates 
for  such  office,  the  names  and  description  of 
each  person  nominated  for  such  oflSce  as  spec  i- 
fied  in  the  certificate  of  nomination  with  the 
said  secretary."  If  the  respondent  has  com- 
plied with  this  duty,  then  the  writ  prayed  for 
should  not  be  allowed.  It  is  contended  that 
he  has  failed  to  perform  the  duty  in  the  two 
particulars  already  mentioned.  Upon  the 
hearing,  although  it  was  not  conceded  by  coun- 
sel for  relator  that  the  names  of  Jordan  and 
Sims  were  entitled  to  be  certified  in  any  man- 
ner whatever,  the  chief  contention  seemed  to 
be  narrowed  to  the  proposition  that  they  were 
not  properly  certified  as  People's  candidates, 
and  in  one  group  with  Van  Meter;  but  that,  if 
certified  at  all.  some  words,  such  as  "Inde- 
pendent" or  "Electors,"  should  be  used  to  indi- 
cate that  they  were  nominated  bv  certificate  of 
electors.  The  argument  respecting  the  group- 
ing of  the  Democratic  nominees,  and  including 
therein  the  name  of  Van  Meter  in  the  certifi- 
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cate  of  the  secretary,  was  based  npoD  the  re- 
quirements  concerning  the  ofBcial  ballot.  Sec- 
tion 104  of  chapter  80  of  the  Laws  of  1890 
provides  that  *'a1l  ballots  prepared  under  the 
provisions  of  this  act  shall  be  white  in  color 
and  of  a  good  quality  of  paper,  and  the  names 
shall  be  printed  thereon  in  black  ink.  Every 
ballot  shall  contain  the  name  of  every  candi- 
date whose  nomination  for  any  oflQce  specified 
in  the  ballot  has  been  certified  or  filed  accordi- 
ing  to  the  provisions  of  this  act  and  no  other 
name.  The  names  of  candidates  for  each 
office  shall  be  arranged  under  the  designation 
of  the  office  in  alphabetical  order  according  to 
surnames,  except  that  the  names  of  electors  of 
President  and  Vice  President  of  the  United 
States  presented  in  one  certificate  of  nomina- 
tion, shall  be  arranged  in.  a  separate  group, 
every  ballot  shall  also  contain  the  name  of  tbe 
party  or  principle  which  the  candidates  repre- 
sent ascontained  in  tbe  certificateof  nomination. 
At  the  end  of  tbe  list  of  candidates  for  each  office 
shall  be  left  a  blank  space  large  enough  to  con- 
tain as  many  written  names  of  candidates  as 
are  necessary  to  fill  such  office.  And  on  the 
ballot  may  be  printed  such  words  as  will  aid 
the  voter  to  vote,  as  'Vote  for  one,'  'Vote  for 
two,  'Vole  for  three;'  *Yes,'  'No.'  and  the 
like."  It  is  not  required  of  the  secretary  that 
he  prepare  the  official  ballots.  With  this  he 
has  nothing  whatever  to  do.  That  duty  re- 
sides with  the  county  clerk  of  each  county. 
Under  our  system  of  voting  the  elector  is  re- 
quired to  place  a  cross  opposite  the  name  of 
each  candidate  for  whom  he  desires  to  vote; 
and,  although  the  names  of  candidates  for  elect- 
ors presented  in  one  certificate  of  nomination 
are  required  to  be  arranged  upon  the  ballot  in 
a  separate  group,  one  cross  will  not  suffice  to 
vote  for  tlie  three,  or  for  the  ^roup  thus  ar- 
ranged, but  the  voter,  if  desiring  to  vote  for 
three,  as  he  may  do,  is  required  to  place  a  cross 
opposite  the  name  of  each  one  of  the  three.  At 
the  time  of  orally  announcing  the  conclusion 
of  the  court  it  was  stated  that  the  secretary 
was  not  required  to  group  the  candidates  for 
electors  at  all,  and  that,  if  he  did  so,  bis  ar- 
rangement into  groups  was  not  binding  or  con- 
clusive upon  the  officers  charged  with  the  duty 
of  preparing  tbe  ballots.  This  statement  was 
made  in  view  of  the  rather  meager  provisions 
affecting  the  duty  of  the  secretary,  and  the 
nature  of  a  mandamus  proceeding;  and  it 
seemed  that,  unless  it  was  clearly  the  duty  of 
the  respondent  to  group  the  candidates,  he 
ought  not  to  be  directed  by  a  writ  of  mandamus 
to  do  so.  The  statute  does  not  expressly  re- 
quire that  he  shall  certify  such  candidates  in 
tbe  manner  in  which  they  are  required  to  be 
arranged  upon  the  ballot:  and,  so  far  as  the 
name  of  Van  Meter  is  concerned,  that  is  tbe 
extent  of  the  prayer  of  relator.  But  we  are 
somewhat  apprehensive  that  a  misunderstand- 
ing of  the  views  of  the  court  may  arise  from 
what  was  said  when  its  conclusion  was  an- 
nounced, without  some  further  explanation. 
While  it  is  true,  as  above  suggested,  that  there 
is  no  express  provision  requiring  the  secretary 
to  do  more  than  certify  the  names  and  descrip- 
tion of  each  person  nominated,  as  specified 
in  the  certificate  of  nomination,  it  is  like- 
wise true  that  those  candidates  for  presi- 
dential electors  presented  in  one  certificate  of 
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nomination  are  entitled  to  be  arranged  upon 
the  official  ballot  in  a  separate  group,  and 
that  tbe  officer  charged  with  the  duty  of  thua 
arranging  them  can  have  no  other  source  of 
official  information  than  the  contents  of  the 
certificate  of  the  secretary.  It  would,  there- 
fore, seem  reasonably  clear  that  in  the  per- 
formance of  the  duty  devolving  upon  tbe  sec- 
retary he  should  so  certify  the  names  of  such 
candidates  and  their  description  as  will  con- 
vey to  the  county  clerk  all  requisite  knowl- 
edge. The  relator  and  bis  counsel  assumed 
that  this  could  only  be  accomplished  by  the 
proper  grouping  of  the  candidates  in  the  cer- 
tificate of  the  secretary.  We  are  not.  however, 
prepared  to  assent  to  that  view.  If  the  informa- 
tion sufficient  for  the  appropriate  performance 
of  the  duty  of  tbe  county  clerk  can  be  given  in 
other  ways  than  by  grouping, — and  we  appre- 
hend that  may  be  practicable, — then  it  would  be 
erroneous  to  say  in  the  absence  of  an  express 
requirement  to  that  effect,  that  the  secretary  is 
under  official  obligation  to  place  the  candidates 
in  groups,  as  they  are  entitled  to  appear  on  tbe 
ballot,  and  by  this  method  alone  to  certify  the 
necessary  information  to  the  county  clerks. 
The  alternative  writ  commanded  the  respond- 
ent to  thus  group  the  names,  or  show  cause  to 
the  contrary.  In  case  the  writ  should  be  made 
peremptory,  tbe  same  command  would  con- 
tinue, notwithstanding  the  duty  to  affoni 
proper  information  could  as  well,  and  perhaps 
even  better,  without  trespassing  upon  the  dis- 
cretion of  the  county  clerks,  be  capable  of 
performance  in  another  manner.  The  sound- 
ness of  the  contention  of  the  relator,  moreover, 
depends  upon  the  correctness  of  bis  theory  that 
the  name  of  Van  Meter  should  appear  upon  the 
ballot  in  a  group  to  be  compris^  of  bis  name 
and  the  other  two  Democratic  nominees.  If  that 
is  not  a  right  to  which  he  is  entitled,  then  assur- 
edly the  respondent  is  not  required  to  certify 
his  name  in  such  a  group  in  any  event,  and  wc 
will  not  rest  our  conclusion  entirely  upon  the 
fact  that  tbe  respondent  might  employ  different 
methods,  but  will  inquire  into  tbe  proposition 
thus  insisted  upon  by  tbe  relator.  It  is  mani- 
fest that  the  issues  in  this  case  do  not  directly 
involve  the  preparation  of  tbe  ballot;  but  that 
matter  bears  a  close  relation  to  the  obligatinns 
imposed  upon  the  secretary,  and  as  affecting 
his  duties  it  may  very  properly  be  considered. 
It  was  decided  by  this  court  in  the  case  of 
Sawin  v.  Peaae  (Wyo.)  42  Pac.  750,  that  as  to 
any  office  other  than  elector  for  President  and 
Vice  President  a  candidate  nominated  by  more 
than  one  party  for  the  same  office  was  not 
entitled  to  have  his  name  appear  upon  the 
ballot  more  than  once,  and  we  can  see  no  rea- 
son for  departing  from  that  rule.  The  opin- 
ion in  that  case  out  of  abundant  caution 
expressly  stated  that  whether  or  not  a  dif- 
ferent rule  would  apply  as  to  presidential 
electors  was  not  decided.  The  reason  for 
the  principle  adopted  in  8a mn  v.  Pease  arose 
out  of  our  system  of  ballots  and  voting;  the 
requirement  that  a  cross  must  be  placed 
opposite  the  name  of  each  candidate  for 
whom  the  elector  desired  to  vote:  the  im- 
possibility of  voting  a  straight  ticket,  or 
for  any  number  or  group  of  candidates  rep- 
resenting the  same  party  or  principle,  by  a 
single  mark  or  cross;  and  as  a  consequence^ 
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the  probability  of  mistake  and  coDfuslon 
should  the  name  of  any  candidate  be  printed 
in  more  than  one  place  as  a  candidate  for  the 
same  office.  Are  those  reasons,  and  is  the  rule 
deduced  therefrom  in  the  case  of  other  offices, 
inapplicable  to  the  office  of  presidential  elector? 
The  one  difference  existing  in  the  law  between 
that  and  other  offices  is  that  the  names  of  those 
candidates  for  presidential  electors  presented 
in  one  certificate  of  nomination  shall  be  ar- 
ranged upon  the  ballot  in  a  separate  group. 
In  view  of  the  further  provision  of  law  aflfect- 
ing  alike  all  candidates  upon  the  ballot  that 
one  cross  votes  for  but  one  individual,  and 
that  the  name  of  the  presidential  nominee  no- 
where appears  on  the  ballot,  we  are  unable  to 
distinguish  the  caseof  such  candidates  from  that 
of  candidates  for  any  other  office  in  the  respect 
under  consideration;  otherwise  any  person  or 
group  of  persons  nominated  by  more  than  one 
party  would  be  entitled  to  as  many  places  upon 
the  ballot  corresponding  with  the  n  umiber  of  par- 
ties nominating  them,  or  certificates  lawfully 
filed  of  such  nominations.  The  same  group  of 
three  persons  might  be  presented  by  several  par- 
ties, and  the  entire  group  be  given  as  many  places 
upon  the  official  ballot.  Such  a  result  could 
only  cause  much  confusion,  and  throw  doubt 
upon  the  correctness  of  the  returns  of  the  votes 
cast.  We  are  clearly  of  the  opinion  that  the 
law  does  not  contemplate  the  printing  of  the 
name  of  one  person  as  candidate  for  elector  of 
President  and  Vice  President  in  more  than  one 
place  upon  the  ballot.  Daniel  L.  Van  Meter 
•was  regularly  nominated  by  the  People's  party, 
-and  the  certificate  thereof  duly  filed.  He  has 
not  declined  that  nomination.  There  is  cer- 
tainly no  authority  to  remove  his  name  from 
the  People's  party  group.  His  nomination  by 
that  partv  was  made  long  prior  to  its  adoption 
by  the  bemocratic  party.  His  name  beinff 
entitled  to  but  one  place  upon  the  ballot,  and 
no  one  possessing  the  right  to  ignore  his  first 
nomination  in  the  preparation  of  the  ballot,  it 
necessarily  follows  that  his  name  is  not  im- 
peratively required  to  be  also  printed  in  the 
same  group,  and  in  conjunction  with  the  other 
Democratic  candidates.  He  is  described  as 
Democratic  as  well  as  People's,  and  this  de- 
scription indicates  to  the  voter  that  he  has 
been  nominated  as  representing  both  parties. 
An  arrangement  of  the  ballot  in  which  all  ap- 
propriate groups  could  be  maintained,  and  yet 
the  name  of  Van  Meter  immediately  precede 
or  follow  the  names  of  the  other  Democratic 
candidates,  thus  bringing  the  three  into  closer 
proximity,  would  certainly  not  violate  the  let- 
ter or  the  spirit  of  the  law;  but  that  matter 
has  been  left  to  the  discretion  of  the  county 
clerks,  which,  unless  the  statute  is  departed 
from,  is  not  subject  to  the  control  of  the  courts. 
These  views  find  support  in  State,  Sturdevant, 
V.  Allen  (Neb.)  62  N.  W.  35.  and  Miller  v. 
JPennayer,  28  Or.  864.  Had  someone,  not  al- 
ready a  candidate  of  another  party,  been  nom- 
inated to  fill  the  vacancy  caused  by  the  declina- 
tion of  Gkorxe  H.  Cross,  the  name  of  such 
nominee  would  be  entitled  to  a  place  in  the 
same  group  with  the  original  associates  of 
Cross.  A  reasonable  construction  of  the  statu- 
tory provision  would  clearly  require  the  name 
of  one  thus  substituted  tobegiven  thesame  place 
upon  the  ballot  that  the  name  of  the  candidate 
who  had  declined  would  have  been  entitled  to. 
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The  next  question  submitted  involves  the 
status  of  the  nominations  of  Jordan  and  Sims. 
One  ground  of  objection  is  that  a  large  num- 
ber of  the  persons  purporting  to  sign  the  certifi- 
cate of  nomination  had  joined  in  nominating 
at  least  three  other  persons  for  the  same  office 
by  attending  and  participating  in  the  primaries 
of  the  Republican  party.  Independent  of  the 
very  general  character  of  the  allegation,  we 
are  of  the  opinion  that  the  provision  of  the 
statute  (Laws  1890,  chap.  80.  ^  89),  attempted 
to  be  thus  invoked  is  prohibitory  only  of  the 
same  person  joining  in  a  certificate  of  nomina- 
tion by  electors  of  more  than  one  person  for 
the  same  office.  The  last  part  of  the  clause 
containing  the  provision  referred  to  provides 
that,  if  any  person  does  so  join,  his  name 
shall  not  be  counted  upon  either  certificate,  and 
the  context  clearly  indicates  that  it  was  only 
intended  to  forbid  one  from  joining  in  more 
than  one  elector's  certificate  making  a  nomina- 
tion for  the  same  office.  Whether  anyone  ahall 
have  so  joined  can  then  easily  be  ascertained 
by  the  officer  with  whom  the  certificates  are  re- 
quired to  be  filed.  It  is,  however,  contended 
that  100  electors  cannot  supplant  a  regularly 
organized  political  party,  and  are  not  auth- 
orized to  place  in  nomination  any  candidate  as 
representative  of  such  a  party.  The  position 
taken  is  that  a  party  nomination  is  permitted 
to  be  made  only  by  a  party  convention.  Coun 
sel  for  relator  stated  upon  the  hearing  that 
they  were  until  that  time  unaware  that  the 
People's  nominees  had  first  or  at  any  time  been 
nominated  by  an  electors'  certifioite;  and  it 
was  conceded  by  such  counsel  that,  if  a  va- 
cancy occurs  in  the  nominations  made  by  such 
an  electors'  certificate,  it  might  be  filled  in  the 
same  manner.  The  papers  upon  which  the 
cause  was  submitted  conclusively  show  that 
100  electors  had  nominated  by  certificate  in 
due  form  said  Randall,  Matthews,  and  Van 
Meter  as  candidates  of  the  People's  party  or 
representing  the  principles  of  that  party,  and 
that  filing  preceded  the  certificate  of  the  offi- 
cers of  the  convention.  The  resignation  of 
Randall  and  Matthews  declined  by  clear  and 
express  language  only  the  nominations  con- 
ferred by  the  state  convention  of  the  People's 
party;  but  included  in  their  respective  state- 
ments of  declination  was  a  direction  to  the 
secretary  of  sute  to  omit  their  names  from  the 
official  ballot  sufficiently  indicating  an  inten- 
tion upon  their  part  to  entirely  withdraw  as 
candidates  for  presidential  electors.  It  is  at 
least  certain  that  the  respondent  has  not  certi- 
fied their  names,  and  that  no  person  or  party 
is  insisting  that  his  action  in  that  regard  was 
erroneous.  A  vacancy,  then,  occurred  in  the 
list  of  candidates  for  the  office  in  question, 
presented  by  the  said  certificate  of  electors. 
That  vacancy  at  least  was  filled  by  the  certifi- 
cate which  is  now  attacked,  naming  Jordan 
and  Sims.  It  Is  not  necessary  therefore,  for 
this  court  to  decide  whether  or  not  a  vacancy 
in  nominations  made  by  a  regular  convention 
of  a  political  party  can  be  filled  by  an  electors' 
certificate,  even  though,  as  in  the  case  at  bar, 
such  political  party  has  not  again  acted  in  the 
matter  by  convention,  and  the  convention 
making  the  original  nominations,  has  not  em- 
powered any  committee  to  fill  vacancies.  In 
deed,  the  contention  seemed  to  have  narrowed 
to  an  attack  upon  the  action  of  the  respondeot 
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nn  grouping  the  Dames  of  Jordan  and  Sims 
with  that  of  Van  Meter,  and  using  in  connec- 
tion with  their  names  the  party  name  ''Peo- 
ple's," without  any  qualifying  words  to  indi- 
cate that  they  were  not  presented  by  a  party 
convention.  So  far  as  concerns  the  objection 
to  their  being  grouped  with  Van  Meter,  what 
has  already  been  said  is  sufficient,  bearing  in 
mind  that  the  latter-named  person  was  origi- 
nally nominated  by  the  certificate  of  electors 
conjointly  with  Ilandall  and  Matthews,  for 
whom  Jordan  and  Sims  were  afterwards  sub- 
stituted. 

It  is,  however,  very  seriously  insisted  on  be- 
half of  the  relator  that  the  respondent  is  not 
authorized  to  certify  the  designation  of  **Peo 
pleV  in  connection  with  the  names  of  these 
substituted  candidates,  but  that  he  should  use 
-some  other  word  of  description,  or  add  to  that 
so  used,  which  would  clearly  indicate  that  they 
were  nominated  by  certificate  of  electors;  and 
in  support  of  that  view  we  are  referred  to  the 
case  of  Philips  v.  Curtis  Jdaho)  38  Pac.  405, 
which  gives  countenance  to  that  proposition. 
That  case,  however,  is  founded  upon  a  statute 
which,  although  quite  similar  in  some  respects 
to  our  own,  and  particularly  so  concerning 
the  making  of  nominations,  is  radically  differ- 
ent in  others,  which  must  have  considerable 
bearing  upon  the  question.  In  that  state  the 
method  of  preparing  the  ballot  follows  that  of 
most  of  the  states  usins;  the  Australian  system. 
Their  statute  expressly,  requires  that  '*the 
width  of  the  ticket  shall  be  divided  into  as 
many  equal  parts  by  lines  the  whole  len8:th  of 
the  ticket,  .  .  .  as  there  are  political  prin 
ciples  or  parties  represented  by  the  candidates 
each  of  8>iid  parties  or  divisions  to  have  a 
heading  or  caption  designating  the  political 
•principle  or  party  represented  by  the  several 
candidates.'  The  ballot  in  that  state  therefore 
is  arranged  in  separate  columns,  the  candidates 
of  each  party  being  contained  in  one  column 
with  the  name  of  the  party  or  principle  at  the 
head.  In  the  case  cited  we  are  led  to  infer 
from  the  opinion  that  the  People's  party,  al- 
though holding  a  convention,  and  making  cer- 
tain nominations,  had  failed  to  mention  any 
one  as  a  candidate  for  state  senator;  and  Phil- 
ips, who  had  been  nominated  for  that  office  by 
another  party,  sought  to  have  his  name  placed 
upon  the  ticket  of  the  People's  party  under  a 
nomination  made  by  a  certain  number  of  elect- 
ors, the  certificate  thereof  designating  him  as 
People's  party  candidate.  The  effect  would  be, 
if  his  prayer  had  been  granted,  that  his  name 
would  have  gone  upon  the  regular  People's 
party  ticket,  and  in  the  column  upon  the  bal- 
lot set  aside  for  the  ticket  of  that  party,  and 
with  the  other  candidates  regularly  nominated 
by  a  convention  of  that  party.  It  was  held 
that  the  certificate  authorized  his  name  to  go 
upon  the  ballot  as  an  independent  candidate 
only,  and  that  any  number  of  electors  could 
not  secure  the  name  of  any  candidate  which 
they  saw  fit  to  indorse  to  be  placed  upon  the 
ticket  of  any  party.  It  will  be  observed, 
whether  it  is  important  or  not,  that  the  candi- 
date seeking  the  aid  of  the  court  in  that  case 
was  already  named  upon  the  ballot  in  the 
ticket  of  another  party.  The  same  comments 
are  applicable  to  the  case  of  Atkeson  v.  Lay, 
115  Mo.  538,  which  was  not  cited  by  counsel, 
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but  has  come  to  our  notice.  While  according 
to  each  of  those  courts  our  entire  respect,  if 
the  conclusions  arrived  at  in  the  cases  cited  are 
not  at  all  depending  upon  the  character  of 
their  ballot,  we  would  hesitate  to  follow  them 
in  their  application  to  a  statute  such  as  that  in 
force  in  this  state.  We  are  inclined,  however, 
to  the  opinion  that  there  is  a  well-defined  dis- 
tinction between  those  cases  and  the  one  at 
bar.  In  this  state,  any  convention  or  primary 
meeting  held  for  the  purpose  of  making  nomi- 
nations to  public  office,  and  also  a  specified 
number  of  electors,  may  nominate  candidates 
for  public  office  to  be  filled  by  election.  Laws 
1890,  chap.  80,  g  84.  A  convention  or  primary 
meeting  is  defined  as  "an  organized  assemblage 
of  electors  or  delegates  representing  a  political 
party."  §  85.  Nominations  made  by  a  con- 
vention or  primary  meeting  are  required  to  be 
certified  in  writing  containing  the  name,  resi- 
dence, and  business  of  the  person  nominated, 
and  in  not  more  than  five  words,  the  party  or 
principle  which  such  convention  or  primary 
meeting  represents.  It  is  required  to  be  signed 
by  the  presiding  officer  and  secretary  of  the 
convention  or  primary  meeting,  and  verified 
by  them  in  a  certain  manner.  ^  86.  Candi- 
dates for  office  may  be  nominated  otherwise 
than  by  convention  or  primary  meeting,  as 
follows:  A  certificate  containing  the  name  of 
a  candidate  for  the  office  to  be  filled  with 
such  information  as  is  required  to  be  given 
in  certificates  of  nominations  by  convention 
shall  be  signed  by  electors,  etc.  When  the 
office  is  to  be  filled  by  the  electors  of  the 
entire  state,  the  certificate  must  be  signed 
by  not  less  than  100  electors.  Such  cer- 
tificates may  be  filed  in  the  same  manner, 
and  with  the  same  effect,  as  a  certificate  of 
nomination  made  by  a  party  convention,  g  88. 
Provision  is  made  for  declining  a  nomination, 
at  least  twenty-five  days  before  election  (§  95); 
and,  in  case  of  vacancy  occurring  for  any  rea- 
son, the  same  may  be  filled  in  the  manner  re- 
quired for  original  nominations,  g  96.  In 
case  the  nomination  thus  vacated  has  been 
made  by  a  party  convention,  which  has  dele- 
gated to  a  committee  the  power  to  fill  vacan- 
cies, the  same  may  be  filled  by  such  committee. 
§  97.  It  was  urged  by  counsel  for  respondent 
that  the  language  of  §  96,  viz.,  *'may  be  filled 
in  the  manner  required  for  original  nomina- 
tions," expressly  permitted  a  vacancy  to  be 
filled  in  either  of  the  ways  provided  for  the 
making  of  original  nominations,  irrespective 
of  the  manner  in  which  the  original  nomina- 
tion in  the  particular  instance  had  been  made; 
that  is  to  say.  either  by  convention  (or  com- 
mittee, if  authorized),  primary  meeting,  or 
certificate  of  electors.  Whether  or  not  the 
language  or  purport  of  the  statute  goes  to  that 
extent  we  do  not,  as  already  intimated,  express 
any  opinion,  as  we  find  in  this  case  the  vacan- 
cies to  have  been  filled  in  the  same  manner  as 
the  original  nominations  were  made  and  pre- 
sented. 

In  an  earlier  part  of  this  opinion  we  ad- 
verted to  the  method  of  making  up  the  ballot, 
from  which  it  appears  that  there  are  no  party 
headings  thereon,  nor  columns  set  apart  for 
separate  parties;  but  the  ballot  is  required  to 
contain,  in  addition  to  the  names  of  the  candi- 
dates, the  name  of  the  party  or  principle  repre- 
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seated  by  them  respectively  as  coDtained  ia 
the  certincate  of  DominatioD.  It  must  be  ob- 
served that  the  certificate  under  which  the  con- 
troversy arises  as  to  the  right  to  use  the  word 
*  'People's"  is  not  arraigned  by  any  persons  or 
authority  representing  the  People's  party.  No 
one  claiming  any  allegiance  to  that  party  is 
here  complaining  of  the  act  of  Chairman  t^at- 
terson  and  his  associates.  The  complaint 
comes  from  the  chairman  of  the  state  commit- 
tee of  an  .entirely  separate  political  party. 
While  he  probably  has  the  right  to  prefer  such 
a  complaint,  and  have  the  matter  adjudicated, 
nevertheless  we  are  confronted  with  the  fact 
that  at  the  instance  of  one  not  atSliated  with 
the  People's  party  in  any  manner,  so  far  as  the 
record  discloses,  we  are  asked  to  judicially 
denv  the  right  of  more  than  100  electors,  in- 
cluding the  one  highest  in  authority  in  the 
party  in  this  state,  describing  themselves  as 
the  representatives  of  that  party,  from  giving 
the  party  name  to  (heir  candidates.  If  this 
certificate  had  come  in  conflict  with  other 
nominations  made  by  the  same  part^  in  regu- 
lar convention,  a  very  different  quesiion  might 
arise.  In  the  case  at  bar,  however,  we  have 
before  us  the  broad  question  whether,  in  any 
case,  the  secretary  of  state  is  at  liberty  to  re- 
spect the  designation  of  a  political  party  or 
principle  mentioned  in  a  certificate  of  nomina- 
tion by  electors,  when  the  certificate  is  signed, 
sworn  to,  and  presented  by  the  state  chairman 
of  such  party,  and  in  its  body  alleges  that  the 
signers  represent  the  party,  in  the  absence  of 
any  other  existing  nomination  by  such  party 
for  the  same  office;  or  whether  he  is  bound  to 
disregard  such  description,  or  add  something 
to  it,  not  found  in  the  certificate,  indicating 
the  manner  in  which  the  nominations  were 
made.  There  can  hardly  exist  a  doubt  but 
that  our  legislation  oc  the  subject  of  elections 
is  more  or  less  imperfect,  which  fact  invites 
conflict,  and  possibility  of  confusion;  but  the 
courts  cannot  supply  omissions  in  the  law. 
Anticipating,  or  perhaps  having  experienced, 
controversy  along  this  very  line,  many  of  the 
states  have  explicitly  regulated  the  manner  in 
which  party  nominations  may  be  made.  There 
is  nothing  of  that  character  in  our  law.  We 
have  searched  the  election  law  in  vain  to  dis- 
cover any  limitations  upon  party  nominations. 
There  is' not  a  clause  or  line  anywhere  requir- 
ing or  tending  in  that  direction  that  a  political 
party  can  only  present  nominations  for  public 
office  through  the  medium  of  parly  conven- 
tions or  primary  meetings.  The  writer  of  this 
opinion  believes  that  a  wise  regulation  in  that 
regard,  and  legislation  explicitly  defining  the 
status  of  nominations  by  certificate  of  elect- 
ors, would  be  desirable;  but  there  is  no  such 
legislation  at  present,  and  the  courts  have  no 
authority  to  place  restrictions  upon  those  mat- 
ters when  the  legislature  has  left  them  open. 
A  convention  of  delegates,  or  even  a  mass  con- 
vention, is,  after  all,  but  a  representation  of 
some  political  party;  neither  constitutes  the 
party  itself;  and  until  the  appropriate  depart- 
ment has  limited  or  restricted  the  method  by 
which  a  party  may  be  represented,  and  through 
what  character  of  representation  it  may  act, 
we  do  not  consider  it  within  the  province  of 
the  courts  to  do  so.  If  there  is  any  doubt 
about  a  matter  of  this  character,  then  that 
construction  of  the  statute  should  be  adopted 
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which  will  accord  to  the  Citizen  the  greater 
liberty  in  casting  his  ballot.  People^  Eaton,  v. 
Distnct  Court,  18  Colo.  26.  It  has  been  held 
that,  where  two  factions  of  the  same  political 
party  have  held  separate  conventions,  and  cer- 
tified nominations,  using  the  same  political 
designation,  the  secretary  of  stale  is  without 
authority  to  decide  which  of  the  two  is  entitled 
to  the  party  name,  and  is  required  in  such  ctise 
to  certify  both  sets  of  nominations,  giving  to 
each  the  political  designation  found  in  the  cer- 
tificate of  nomination.  People,  Eaton,  v.  Dit- 
trict  Court,  supra;  Phelps  v.  Piper,  48  Neb. 
724,  8«  L.  R.  A.  53;  &uelds  v.  Jacob,  88  Mich. 
164.  18  L.  R.  A.  760.  In  Kansas  a  nomina- 
tion by  electors  designating  their  single  candi- 
date as  the  nominee  of  the  Miners'  and  Labor- 
ing Men's  party  was  recognized  as  a  party 
nomination,  and  the  court  says:  **We  think 
that  each  political  party  has  a  perfect  right  to 
select  its  candidates  as  it  pleases,  und  have 
their  names  printed  under  its  parly  heading; 
that  there  is  nothing  in  the  law  nor  in  reason 
preventing  two  or  more  political  parties, 
whether  acting  through  conventions  or  bv  pe- 
titions, from  selecting  the  same  individuals 
for  one  or  more  of  the  offices  to  be  filled," 
Simpson  v.  Osborn,  52  Kan.  328.  In  Minne- 
sota the  supreme  court  upheld  as  party  nomi- 
nees certain  candidates  named  by  a  mass 
convention,  in  opposition  to  rival  candidates 
presented  by  a  delegate  convention  of  the  same 
party;  one  of  the  reasons  assigned  being  the 
entire  absence  of  any  statutory  provision  regu- 
lating the  manner  in  which  political  parties 
should  proceed  in  organizing  conventions  or 
making  nominations.  Mansion  v.  Mclutosh, 
58  Minn.  525.  28  L.  R.  A.  605.  To  hold  that 
the  provisions  of  the  statute  authorizing  a 
convention  to  make  nominations,  and  defining 
a  convention  as  an  organized  assemblace  of 
electors  representing  some  political  party  or 
principle,  necessarily  confines  a  political  party 
to  proceedings  by  and  through  a  convention, 
especially  in  view  of  the  other  provisions  af- 
fecting nominations  by  electors'  certificate,  or 
by  petition,  as  it  is  sometimes  popularly 
termed,  would  require  the  judiciaiy  to  inter- 
polate someibing  which  has  been  omitted,  per- 
haps purposely,  from  the  Statute.  In  the  case 
at  bar  no  convention  of  the  People's  parly  has 
acted  as  to  two  candidates  for  electors  subse- 
quent to  the  declination  of  two  persons  named 
in  convention  as  well  as  by  petition.  No  com- 
mittee was  given  authority  to  act.  The  chair- 
roan  of  the  state  committee,  with  100  associ- 
ates, present  the  certificate  in  question  as 
alleged  representatives  of  the  party.  If  a 
parly  may,  under  any  circumstances,  act  other- 
wise, than  by  convention  or  primary  meeting, 
no  lawful  or  reasonable  objection  can  be  urged 
to  such  action  in  the  case  and  upon  the  facts 
before  us.  We  conclude,  therefore,  that  the 
respondent  was  not  bound  to  disregard  the  po- 
litical designation  accompanying  the  names  of 
the  candidates  Jordan  and  Sims  In  the  certifi- 
cate nominating  them,  that  a  fair  and  reason- 
able construction  of  the  statute  does  not  re- 
quire him  to  add  to  or  qualify  the  party  name 
thus  used.  No  such  duty  being  imposed  upon 
that  officer,  it  does  not  rest  upon  the  court. 

Vte  ttrit  prayed  Jot  must  he  denied. 

Conaway*  J. ,  concurs.  Groesbeek*  Ch. 
J.,  did  not  participate  in  the  decision. 
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Andrew  DEBNEY,  Plff.  in  Err,, 

V. 

STATE  of  Nebraska. 
(45  Neb.  866.) 

*!•  The  crime  of  murder  is  reiTU^ed  as 
hfivliifl^  been  eommittedi  at  the  time  wben 
the  fatal  blow  or  wound  la  lofllcted,  although 
the  death  occurs  on  a  subsequent  date;  and  the 
party  is  to  be  tried  by  the  laws  in  force  at  the 
time  the  injurious  act  is  done. 

8*   It  is  not  reversible  error  to  give  an  er- 

*Headnotes  by  Noryal,  Ch.  J. 


roneous  instruction  where  it  oould  not  have 
prejudiced  the  complaining  party. 

8.  Held,  that  the  eiffhth  instruction,  de- 
flnin§^  the  term  **  deliberation,**  was  as 
favorable  to  the  accused  as  he  was  entitled  to 
have  given. 

4*  Instmctions  ^ven  to  a  Jury  should  be 
construed  together;  and  if,  when  so  considered 
as  a  whole,  they  properly  state  the  law,  it  is  suffi- 
cienu 

6«  Held*  that  the  twenty-fourth  para- 
ipraph  of  the  charge  to  the  Jury,  upon  the 
subject  of  intoxication,  is  applicable  to  the  evi- 
dence adduced  on  the  trial. 

6*  Evidence  held  to  sustain  a  convic- 
tion for  murder  in  the  first  degree. 


NOTB.— Time  when  homicide  U  deemed  to  be  com- 
muted. 

As  to  the  locality  of  crime  committed  by  shoot- 
ing or  striking  across  state  boundary,  see  note  to 
State  V.  Hall  (N.  C.)  28  L.  R.  A.  59. 

This  note  is  limited  entirely  to  the  consideration 
of  the  question  of  time,  and  does  not  include  any 
cases  involving  the  Jurisdiction  of  the  court,  or  the 
question  of  place,  although  in  many  cases  the  time 
and  place  of  the  commission  of  the  crime  would 
seem  to  be  treated  as  analogous,  the  weight  of  au- 
thority t)eing  in  favor  of  the  doctrine  that  the 
crime  is  committed  where  the  blow  is  struck,  the 
shot  fired,  or  the  poison  administered,  and  there- 
fore it  would  eeem  that  if  the  place  where  the  blow 
is  given  determines  the  place  or  Jurisdiction  of  the 
court,  the  crime  may  equally  be  said  to  he  com- 
mitted at  the  time  the  blow  is  given,  the  shot  is 
fired,  or  the  poison  is  administered. 

There  is,  however,  very  little  direct  authority 
upon  the  question  Involved  In  this  note,  the  courts 
as  a  general  rule  seeming  to  assume  that  the  place 
where  the  crime  is  committed  determines  the  time 
of  the  committal  of  the  olfense.  The  dicta  of  the 
courts  in  many  cases  wherein  the  point  raised  was 
purely  one  of  Jurisdiction  lead  to  this  supposition. 

With  respect  to  the  question  of  time,  it  has  been 
held  that  murder  is  a  complex  term  denoting  sev- 
eral facts  of  which  the  death  of  the  party  is  one  of 
the  most  essential.  The  mortal  stroke  or  the  ad- 
ministration of  poison  does  not  constitute  the 
crime,  unless  the  sufferer  dies  thereof  within  a  year 
and  a  day.  Com.  v.  Parker,  2  Pick.  550.  558.  This 
principle  may  be  said  to  be  the  settled  rule  of  law, 
the  Authorities  as  a  whole  supporting  it. 

In  United  States  v.  Guiteau,  1  Mackey,  4fl6, 
589,  it  was  held  that  murder  was  committed  within 
the  District  of  Columbia  when  the  felonious  blow 
was  struck  there,  notwithstandimr  the  consequent 
death  happened  without  the  District  and  in  one  of 
the  states. 

So,  in  People  v.  GUI,  6  Cal.  637,  where  the  blow 
was  given  before,  but  the  death  ensued  after,  the 
passing  of  the  California  statute  of  April  16. 
1850,  which  provided  that  upon  trials  for  crimes 
committed  previous  to  its  passage  the  party  should 
be  tried  by  the  laws  in  force  at  the  time  of  the  com- 
mission of  such  crime,  the  court  holding  that  the 
death  must  be  made  to  relate  t^ack  to  the  unlawful 
act  which  occasioned  it,  and  that  as  the  party  died 
in  consequence  of  the  wounds,  received  on  a  par- 
ticular day,  the  day  on  which  the  act  was  com- 
mitted, and  not  the  one  on  which  the  result  of  the 
act  was  determined,  was  the  day  on  which  the 
murder  was  properly  charged. 

And  again,  in  Green  v.  State,  66  Ala.  44,  41  Am. 
Rep.  744,  it  was  held  that  the  crime  of  murder  con- 
sisted in  the  infliction  of  the  fatal  wound  coupled 
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with  the  requisite  contemporaneous  Intent  and  de- 
sign which  legally  rendered  it  felonious,— the  sub- 
sequent death  of  the  injured  party  being  the  re- 
sult or  sequence,  rather  than  a  constituent  ele- 
mental part  of  the  crime,  the  giving  of  the  blow 
constituting  the  felony,  the  blow  alone  being  the 
aot  of  the  party,  the  death  only  a  consequence  of 
such  act. 

Again,  in  Stout  v.  State,  76  Md.  817,  it  was  held 
that  by  the  inflicting  of  a  mortal  wound  then  and 
there,  the  accused  expended  his  active  agency  in 
producing  the  crime,  no  matter  where  the  injured 
party  might  languish,  or  where  he  might  die.  if 
death  ensued  within  the  time  and  as  a  consequence 
of  the  stroke  or  poison  given,  the  grade  and  char- 
acteristics of  the  crime  being  determined  imme- 
diately that  death  ensued,  and  that  the  result  re- 
lated back  to  the  original  felonious  wounding  or 
poisoning,  the  giving  of  the  blow  that  caused  the 
death  constituting  the  offense. 

And  so  in  State  v.  Gessert,  21  Minn.  369,  it  was 
held  that  it  was  for  his  acts  that  the  defendant  was 
responsible,  such  acts  constituting  his  oifense.  the 
death  which  characterized  those  acts  not  being  his 
act  but  the  consequence  thereof. 

Again,  in  Com.  v.  Macloon,  101  Mass.  1.  7, 100  Am. 
Dec.  89.  the  court  in  support  of  the  theory  that  the 
deed  is  committed  at  the  time  when  the  fatal  blow, 
etc.,  is  given,  stated  that  the  injury  and  death  were 
as  much  the  continuance,  opetation,  and  effect  of 
the  unlawful  act  as  if  the  deed  had  proved  instantly 
fatal,  the  unlawful  intent  attending  and  qualify- 
ing the  act  until  Its  final  result. 

And  in  HUey  v.  State.  9  Humph.  646,  658,  it  was 
held  that  the  blow  given  was  the  act  of  the  party, 
and  the  death  was  only  the  consequence  of  the 
blow. 

So,  in  State  v.  Carter,  27  N.  J.  L.  499,  the  time  that 
the  blow  was  given  was  looked  upon  as  the  time  of 
the  committal  of  the  offense.  That  case,  however, 
was  one  dealing  with  the  question  of  Jurisdiction. 

And  in  People  v.  Adams,  3  Denio,  190, 46  Am.  Dec. 
468,  which  was  also  a  case  relating  to  Jurisdiction, 
the  court  held  that  a  crime  was  committed  in  the 
state  of  New  York  at  a  time  when  a  party,  though 
out  of  the  state,  put  in  motion  his  aot  by  an  inno- 
cent third  party  acting  under  him  within  the  state. 

Again,  in  Burns  v.  People,  1  Park.  Crim.  ftep.  182, 
185,  the  court  said  that  if  a  party  assaulted,  after  a 
felonious  attempt,  died  within  a  year  and  a  day, 
the  same  act,  which  till  his  death  was  an  assault 
and  a  misdemeanor  only,  though  aggravated,  was 
by  that  event  shown  to  have  been  a  mortal  wound, 
the  event,  strictly  speaking,  not  changing  the  char- 
acter of  th^  act,  but  relating  back  to  the  time  of 
the  assault,  and  the  same  act  which  might  be  a  fel- 
onious assault  only,  had  the  party  not  died,  was 
shown  by  that  event  to  have  been  a  mortal  wound 
and  the  crime  a  capital  felony. 
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7*  When  the  county  attorney  finished 
tii^  closing  address  to  the  jury,  some  of  the 
bystaDders,  without  the  knowledgre  or  conni- 
vance of  anyone  connected  with  the  prosecu- 
tion, applauded,  which  was  quickly  suppressed 
by  the  presidinir  Judge,  and  who  administered  a 
rebuke  to  the  persons  makinflr  the  applause. 
Held,  that  the  record  failed  to  disclose  that  the 
defendant  was  prejudiced  by  the  demonstration. 

(October  1, 1886.) 

ERROR  to  the  District  Court  for  Nance 
County  to  review  a  judgment  convicting 
defendant  of  murder.     Afflrmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Reid  Sb  Morg^an,M.  V.  Mondy, 
and  Albert  St  Reeder  for  plaintiff  Jn  error. 

Mr.  A.  S.  Churchill,  Attorney  General, 
for  the  State. 

Nerval,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

An  information  was  filed  by  the  county  at- 
torney in  the  district  court  of  Nance  county, 
charging  the  plaintiff  in  error,  Andrew  DeV 
ney,  with  murder  in  the  first  degree.  The 
prisoner  was  found  guilty  as  charged,  and  was 
by  the  court  sentenced  to  be  hanged,  which 
judgment  he  seeks  to  reverse  by  this  proceed- 
ing. It  appears  from  the  record  before  us  that 
the  plaintiff  in  error  and  his  wife,  Catherine 


And  in  state  v.  Hall,  114  N.  C.  909, 919,  28  L.  R.  A. 
SO,  It  was  stated  that  if  a  party  staudlngr  in  one 
state  shoots  nt  another  in  a  neisrhborlner  state,  un- 
til the  act  consummates  a  crime  there  is  simply  an 
attempt,  but  when  the  party  is  wounded  by  such 
shot  the  crime  in  its  completeness  exhibits  itself. 

So,  in  State  v.  Bowen,  16  Kan.  475,  the  court  stated 
that  altbougrh  the  crime  was  not  complete  until 
death,  yet  the  death  simply  determined  the  charac- 
ter of  the  crime  committed  in  Ktvinir  the  blow, and 
referred  back  to  and  qualified  that  act. 

And  it  has  been  held  that  the  offense  of  shootlnfr 
at  another  is  committed  in  the  state  of  Georgia 
when  one  in  the  state  .of  South  Carolina,  without 
malice  aforethougrht,  but  not  in  self-defense,  or 
under  other  circumstances  of  Justification  aims 
and  fires  a  pistol  at  another,  who  at  the  time  is  in 
the  former  state,  even  tbousrh  the  ball  misses  him 
and  strikes  btbe  water  in  that  state  near  the  boat 
which  he  occupies.  Simpson  v.  State,  92  Ga.  41,  22 
L.  R.  A.  248. 

In  Archer  V.  State,' 106  Ind.  426,  432,  the  court 
pointed  out  the  conflict  in  the  authorities  as  to 
whether  death  was  part  of  the  crime  of  murder, 
some  authorities  maintainlngr  that  death  was  the 
mere  consequence  of  the  crime;  others  holdinfir 
that  it  was  part  of  the  crime,  for  the  reason  that 
there  was  no  murder  until  death  occurred,  which 
must  be  within  a  year  and  a  day,  but  the  court  did 
not  pass  upon  the  question,  as  in  that  case,  which 
was  one  of  murder,  the  defendant's  acts  were  sub- 
stantive criminal  wronsrs,  formlngr  essential  parts 
of  the  crime,  and  the  point  was  wholly  jurisdic- 
tional in  its  character. 

And  the  same  conclusions  would  seem  to  have 
been  arrived  at  by  the  court  in  the  case  of  State  v. 
Kelly,  76  Me.  331,  49  Am.  Rep.  020,  althouffh  that 
was  a  case  of  Jurisdiction. 

So,  it  would  seem  that  the  court,  in  State  v. 
Blunt,  110  Mo.  32:2,  887,  looked  upon  the  offense  as 
com mitted  at  the  time  the  blow  was  given,  inas- 
much as  it  stated  that  the  fact  that  death  occurred 
a  short  time  after  the  county  boundary  had  been 
reached,  was  a  mere  incident  and  result  of  the 
crime  previously  committed  in  another  county. 
But  that  case  related  solely  to  the  question  of  Ju- 
risdiction. 

And  the  same  principles  form  the  basis  of  the 
court's  decision  in  passing  upon  the  court's  Juris- 
diction in  Ex  parte  McNeeley,  36  W.  Va.  84, 16  L- 
B.  A.  226,  a  poisoning:  case,  where  the  death  oc- 
curred within  the  state,  but  in  that  case  as  juris- 
diction was  expressly  conferred  upon  the  state 
court  by  statute,  the  court  upheld  the  prosecution 
in  the  state  where  the  death  occurred. 

Although  the  case  of  State  v.  Ryan,  18  Minn.  371, 
was  one  wherein  the  sufficiency  of  the  indictment 
was  attacked,  the  defendant  being  indicted  and 
convicted  of  murder  in  the  first  deg-ree,  under  the 
laws  in  effect  at  the  time  cbar^red  in  the  indictment, 
which  alleged  the  kiUlng  of  the  deceased  on  a 
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given  date,  and  while  the  state  laws  had  changed 
the  penalty  prior  to  the  finding  of  the  Indictments 
the  court  held  the  indictment  sufficient  as  chargring 
that  the  deceased  died  on  the  day  of  the  act  com- 
mitted, prior  to  the  finding  of  the  indictment,  and 
the  passing  of  the  law  changing  the  death  penalty. 

Again,  in  Com.  v.  Stafford,  12Cush.  619,  the  court 
would  also  seem  to  lean  to  the  opinion  that  the 
crime  is  committed  when  the  poison  is  adminis- 
tered at  various  times,  death  or  murder  being  the 
result.  In  that  case,  however,  the.questlon  was  one 
of  practice  relating  to  the  allegation  of  the  crime 
in  the  indictment,  as  being  caused  by  injuries  in- 
flicted on  dilTerent  days. 

In  a  case  wherein  the  defendant  was  convicted 
of  manslaughter  under  9  5344  of  the  United  States 
Revised  Statutes,  which  makes  It  manslaughter 
for  a  captain,  engineer,  pilot,  or  other  person  em- 
ployed on  a  vessel,  by  his  misconduct,  negUgeDce, 
or  inattention  to  his  duties,  to  cause  the  death  of 
any  person,  the  court  stated  that  the  offender  was 
guilty,  not  when  the  misconduct  or  negligence  oc> 
curred,  but  where  that  misconduct  bore  fruit  by 
causing  the  death  of  a  human  being.  Re  Doig, 
4  Fed.  Rep.  188, 196. 

In  Rex  V.  Hargrave,  5  Car.  ft  P.  170,  in  a  case  of 
manslaughter  against  the  prisoner  as  principal  in 
the  second  degree,  the  court  stated  that  the  giving 
of  the  blows  which  caused  the  death  constituted 
the  felony,  and  that  the  languishing  of  the  de- 
ceased was  no  part  of  the  offense. 

And  again,  the  case  of  Reg.  v.  Lewis,  7  Cox,  C.  C. 
277,  Dears.  &  a  C.  C.  182, 186,  26  L.  J.  M.  C.  N.  8. 104, 
8  Jur.  N.  S.  fi25,  would  also  seem  to  support  the 
theory  that  the  offense  was  committed  at  the  time 
the  blow  is  given,  although  that  case  was  one  en- 
tirely relating  to  the  question  of  Jurisdiction. 

In  Reg.  V.  Holland,  2  Moody  ft  R.  351,  the  court 
stated  that  if  the  prisoner  wilfully  and  without 
justifiable  cause,  inflicted  the  wound  which  ulti- 
mately caused  the  death,  he  was  guilty  of  murder, 
and  that  it  made  no  difference  whether  the  wound 
was  in  its  nature  insuntly  mortal,  or  whether  it 
became  the  cause  of  death  by  reason  of  not  being 
properly  cared  for,  the  real  question  being  whether 
in  the  end  the  wound  inflicted  was  the  cause  of 
death,  the  court  considering  the  ultimate  death  as 
the  consequence  of  the  blow. 

In  the  case  of  Chapman  v.  People,  39  Mich.  3OT, 
359, 361, 362.  in  answer  to  the  argument  that  the  mur- 
der was  considered  in  law  as  occurring  when  the 
blow  was  given  which  resulted  In  death,  the  court 
looked  upon  death  as  an  essential  ingredient  in 
homicide,  and  that  until  it  occurred  there  was  no 
such  crime,  no  murder  t>eing  then  committed, 
there  being  no  doctrine  of  relation  which  could 
alter  the  date  or  the  time  of  the  death,  and  no  rule 
which  could  anticipate  the  death  and  complete  the 
crime  earlier.— especially  where  there  was  no  sut- 
utory  provision  to  the  contrary. 

E.W. 


1895. 


Debnby  v.  State. 


858 


Debney,  being  unable  to  live  bappily  together, 
a  separation  took  place.  Su  bsequenlly  a  recon- 
ciliation was  brought  about,  and  after  a  time  a 
second  separation  occurred.  Afterwards,  on 
the  4ih  day  of  July,  1893,  the  accused  went  to 
the  place  where  his  wife  was  stopping,  in 
Nance  county,  and  asked  her  if  she  would  go 
home  with  him,  and  she  replied  she  would  not. 
He  then  inquired  if  she  never  intended  to  go 
with  him,  and,  upon  receiving  a  negative  an- 
swer, he  drew  his  revolver,  and  shot  at  his  wife 
tive  limes,  three  of  the  balls  penetrating  her 
body.  After  she  fell  to  the  ground,  be  jumped 
upon  her,  and  stamped  her  head  and  breast. 
From  the  wounds  thus  inflicted,  Mrs.  Debney 
died,  in  Platte  county,  on  the  9th  day  of  the 
same  month.  The  verdict  of  the  jury  found 
the  prisoner  guilty  of  murder  in  the  "first  de- 
gree, but  did  not  fix  the  penalty. 

The  first  question  argued  by  counsel  is 
whether  the  accused  was  entitled  to  the  bene- 
fit of  the  amendment  to  §  3  of  the  Criminal 
Code  adopted  by  the  legislature  of  1898,  fixing 
the  punishment  for  murder  in  the  first  degree 
at  death  or  imprisonment  in  the  penitentiary 
for  life,  in  the  discretion  of  the  jury.  The  act 
of  the  legislature  containing  the  aforesaid 
amendment  of  the  Criminal  Code  contained 
no  emergency  clause.  Therefore,  under  the 
provisions  of  §  24,  art.  8  of  the  state  Constitu- 
tion, it  did  not  become  operative  until  three 
calendar  months  after  the  adjournment  of  the 
session  of  the  legislature  at  which  it  was  en- 
acted. The  twenty-third  legislative  assembly 
finally  adjourned  on  the  8th  day  of  April,  1898, 
and  it  is  contended  by  counsel  for  plaintiff  in 
error  that  the  act  to  which  reference  is  made 
above  went  into  effect  at  the  expiration  of 
three  calendar  months  from  such  adjournment, 
or  on  July  9,  1898,  the  day  on  which  the  death 
of  Mrs.  Debney  occurred.  On  the  other  hand, 
the  attorney  general  argues  that  the  amend- 
ment did  not  go  into  effect  until  August  1, 
1898:  in  other  words,  that  the  "three  calen- 
dar months"  begins  to  run  at  the  expiration 
of  the  mouths  within  which  the  legislature 
adjourned  tiine  die.  In  our  view,  it  is  un- 
necessary—indeed, it  would  be  quite  out  of 
place— to  decide  at  this  time  between  these 
conflicting  positions  of  counsel,  or  to  review 
their  arguments  or  the  authorities  cited  in  sup- 
port thereof,  since  the  time  when  the  amend- 
ment of  1893  to  §  3  of  the  Criminal  Code  went 
into  force  does  not  on  the  record  arise  in  this 
case,  unless  the  crime  with  which  the  plaintiff 
in  error  is  called  upon  to  answer  was  commit- 
ted on  July  9,  the  day  Mrs.  Debney  died,  and 
not  on  the  4th  day  or  the  same  month,  when 
the  fatal  wounds  were  inflicted.  Undoubtedly, 
the  concurrence  of  both  the  wounds  and  the 
consequent  death  were  necessary  for  the  con- 
summation of  the  crime  of  murder,  for,  until 
death  ensues,  the  crime  is  not  complete.  The 
question  has  been  frequently  before  the  courts 
for  adjudication,  Where  is  the^ crime  commit- 
ted when  the  wounds  or  blows,  and  the  death 
resulting  therefrom,  occur  in  different  coun^ties 
or  states?  And  the  great  weight  of  the  deci- 
sions holds  that,  independent  of  any  statutory 
provision  upon  the  subject,  the  crime  is  com- 
mitted and  is  punishable  in  the  jurisdiction 
where  the  fatal  wound  or  blow  is  given;  in 
other  words,  that  it  is  not  the  place  of  the 
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death,  but  the  place  where  the  criminal  act  is 
perpetrated,  to  which  the  jurisdiction  to  try 
and  punish  is  given.  It  was  the  inflicting  of 
the  fatal  wounds  by  the  prisoner,  coupled  with 
the  requisite  contemporaneous  intent  or  design, 
which  constituted  the  felony;  the  subsequent 
death  of  Mrs.  Debney  being^a  result  or  sequence 
rather  than  a  constituent  element  of  the  offense. 
The  doctrine  is  stated  thus  by  Mr.  Bishop,  at 
§  51  of  volume  1  of  his  work  on  Criminal' Pro- 
cedure: "The  true  view  appears  to  be  that 
the  blow  is  murder  or  not,  according  as  it  pro- 
duces death  within  a  year  and  a  day  or  not; 
and  therefore,  in  all  cases,  an  indictment  lies 
in  the  county  where  the  blow  was  given.'*  To 
the  same  effect,  see  1  Whart.  Crim.  L.  292; 
Kerr,  Homicide,  ^  226;  Bex  v.  Hargrace.  5  Car. 
&  P.  170;  Green  v.  State,  66  Ala.  44,  41  Am. 
Rep.  744;  State  v.  McCoy,  8  Rob.  (La.)  545,  41 
Am.  Dec.  301. 

In  RUey  v.  State,  9  Humph.  646,  it  was  held 
that  the  venue  is  proved  in  a  murder  case  by 
establishing  that  the  mortal  blow  was  inflicted 
in  the  county  in  whieh  the  prosecution  is 
brought,  without  proving  the  county  where 
the  deceased  died.  Green,  J.,  in  delivering 
the  opinion  of  the  court,  savs:  "  For,  although, 
at  common  law,  it  was  sai(f  the  offense  was  not 
complete  until  death,  yet  it  would  be  doing 
violence  to  language  to  say  that  the  offense 
was  committed  in  the  county  where  the  death 
happened,  although  the  strokes  were  given  in 
another  county.  .  .  .  East  says  the  com- 
mon opinion  was  that  he  miirht  be  indicted 
where  the  stroke  was  given.  That  alone  is  the 
act  of  the  party.  He  commits  this  act,  and  the 
death  is  only  a  consequence." 

United  States  v.  Ouiteau,  1  Mackey,  498,  was 
a  prosecution  for  the  murder  of  President  Gar- 
field. In  that  case  the  fatal  ahot  was  fired  in 
Washington,  in  the  District  of  Columbia,  from 
which  the  president  died  three  months  later,  at 
Elberon,  in  the  state  of  New  Jersey.  Guiteau 
was  indicted  and  tried  for  the  crime  in  the  Dis- 
trict of  Columbia.  The  pomt  was  made  in  the 
case  that  the  court  had  no  jurisdiction  on  the 
ground  the  crime  was  committed  at  the  place 
where  the  death  occurred.  The  court,  in  au 
opinion  by  Justice  James,  held  that  the  mur- 
der was  committed  within  the  District  of  Co- 
lumbia, since  the  fatal  wound  was  given  there,, 
although  the  consequent  death  happened  with- 
out the  District,  and  in  one  of  the  states. 

State  V.  KeUy,  76  Me.  881,  49  Am.  Rep.  620, 
was  a  prosecution  for  murder.  The  wound 
which  produced  the  death  was  inflicted  within 
the  limits  of  Ft.  Popham,  a  fort  of  the  United 
States,  from  the  effects  of  which  wound  death 
ensued  at  Phipsburg,  outside  the  limits  of  the 
fort.  It  was  held  the  crime  was  committed 
where  the  mortal  blow  was  given,  and  not 
where  the  person  died.  The  court,  in  the 
opinion,  observes:  *'But,  it  is  said  that,  al- 
though a  mortal  wound  may  be  infiicted  withiu 
a  fort,  still,  if  the  person  wounded  dies  else- 
where, the  crime  must  not  be  regarded  as  hav- 
ing been  committed  in  the  fort,  but  at  the  place 
where  the  person  dies,  and  that  in  such  a  case 
the  courts  of  the  latter  place  have  jurisdiction. 
It  is  undoubtedly  true  that  the  courts  of  the 
latter  place  do  sometimes  have  jurisdiction; 
but  we  are  satisfied  that,  when  this  is  so,  it  is 
not  because  the  crime  is  to  be  regarded  as  hav- 


854 


Nebraska  Supresib  Court. 


Ckrr., 


ing  been  committed  there,  but  because  some 
rule  of  law,  statutory  or  otherwise,  expressly 
confers  such  jurisdiction.  The  modern  and 
more  rational  view  is  that  tbe  crime  is  commit- 
ted where  the  unlawful  act  is  done,  and  that 
the  subsequent  death,  while  it  may  be  su£9cient 
to  confer  jurisdiction,  cannot  change  the  local- 
ity of  the  crime." 

State  V.  Carter,  27  N.  J.  L.  499,  was  an  in- 
dictment for  murder.  The  blows  were  struck 
in  Hudson  county.  New  York,  from  which 
the  injured  party  died  in  New  Jersey,  where 
the  prosecution  was  brought.  Vredenburgh, 
J.,  in  speaking  for  the  court  upon  the  ques- 
tion of  jurisdiction,  uses  this  language:  "  The 
only  fact  connected  with  the  offense  alleged  to 
have  taken  place  within  our  jurisdiction  is 
that,  after  the  injury,  the  deceased  came  into 
and  died  in  this  state.  This  is  not  the  case 
where  a  man  stands  on  the  New  York  side  of 
the  line,  and,  shooting  across  the  border,  kills 
one  in  New  Jersey.  When  that  is  so,  the  blow 
is  in  fact  struck  in  New  Jersey.  It  is  the  de- 
fendant's act  in  this  state.  The  passage  of  the 
ball  after  it  crosses  tbe  boundary,  an3  its  ac- 
tual striking,  is  the  continuous  act  of  the  de- 
fendant. In  all  cases  the  criminal  act  is  the 
impinging  of  the  weapon,  whatever  it  may  be, 
on  the  perpon  of  the  party  injured,  and  that 
must  necessarily  be  where  the  impingement 
happeniB.  And  whether  the  sword,  the  ball, 
or  any  other  missile  passes  over  a  boundary  in 
the  act  of  striking,  is  a  matter  of  no  conse- 
quence. The  act  is  where  it  strikes,  as  much 
where  the  party  who  strikes  stands  out  of  the 
stale  as  where  he  stands  in  it.  Here  no  act  is 
done  in  this  state  by  the  defendant.  He  sent 
no  missile  or  letter  or  message  that  operated  as 
an  act  within  this  state.  The  coming  of  the 
party  injured  into  this  state  afterwards  was  his 
own  voluntary  act,  and  in  no  wav  the  act  of 
the  defendant.  If  the  defendant  is  liable  here 
at  all,  it  must  be  solely  because  the  deceased 
came  and  died  here  after  he  was  injured.  Can 
that,  in  the  nature  of  things,  make  the  defend- 
ant guilty  of  murder  or  manslaughter  here? 
If  it  can,  then,  for  a  ^ear  after  an  injury  is  in- 
flicted, murder,  as  to  its  jurisdiction,  is  ambu- 
latory at  the  option  of  the  party  injured,  and 
becomes  punishable,  as  such,  wherever  he  may 
see  fit  to  die.  It  may  be  manslaughter,  in  its 
various  degrees,  in  one  place;  murder,  in  its 
various  degrees,  in  another.  Its  punishment 
may  be  fine  in  one  country,  imprisonment, 
whipping,  beheading,  strangling,  quartering, 
hanging,  or  torture,  in  another,  and  all  for  no 
act  done  by  the  defendant  in  any  of  these  juris- 
dictions,  but  only  because  the  party  injured 
found  it  convenient  to  travel  " 

In  the  case  of  State  v.  Bowen,  16  Kan.  475, 
Brewer,  J.,  after  reviewing  the  authorities 
bearing  upon  the  question,  says:  **It  seems 
to  19S,  without  pursuing  tbe  authorities  further, 
reasonable  to  hold  that,  as  the  only  act  which 
the  defendant  does  toward  causing  the  death 
is  in  giving  the  fatal  blow,  the  place  where  be 
does  that  is  the  place  where  be  commits  the 
crime,  and  that  the  subsequent  wanderings  of 
the  injured  party,  uninfluenced  by  the  de^nd> 
ant,  do  not  give  an  ambulatory  character  to 
the  crime;  at  least,  that  those  movements  do 
not,  unless  under  express  warrant  of  the  stat- 
ute, change  the  place  of  offense;  and  that, while 
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it  may  be  true  that  tbe  crime  is  not  completed 
until  death,  yet  that  the  death  simply  deter- 
mines tbe  character  of  the  crime  committed  in 
§iving  the  blow,  and  refers  back  to  and  quali- 
es  that  act." 

In  State  v.  Qeuert,  21  Minn.  369,  it  appeared 
that  the  defendant  was  indicted  for  murder  in 
Washington  county,  in  that  state,  by  feloni- 
ously stabbing  and  wounding  one  8avazyo,  in 
said  county,  from  which  he  died  in  the  county 
of  Pierce,  in  the  state  of  Wisconsin.  The  in- 
dictment was  demurred  to,  on  the  ground  that 
it  did  not  charge  the  commission  of  an  offense 
in  Washington  county.  The  court  sustained 
the  indictment.  Berry,  J.,  in  passing  upon 
the  question  of  jurisdiction,  said:  "U  is  for 
his  acts  that  defendant  is  responsible,  lliey 
constitute  his  offense.  The  place  where  they 
are  committed  must  be  the  place  where  his 
offense  is  committed,  and  therefore  tbe  place 
where  he  should  be  indicted  and  tried.  In  this 
instance  the  acts  with  which  defendant  is 
charged,  to  wit,  the  stabbing  and  wounding, 
were  committed  in  Washington  county.  The 
death  which  ensued  in  Pierce  county,  though 
it  went  to  characterize  the  acts  committed  in 
Washington  county,  was  not  an  act  of  defend- 
ant committed  in  Wisconsin,  but  tbe  conse- 
quence of  his  acts  committed  in  Washington 
county." 

If  the  crime  is  deemed  committed  in  the 
county  where  the  fatal  wounds  were  given,  as 
the  authorities  hold,  it  follows  that  the  offense 
was  committed  when  such  wounds  were  in- 
flicted. True,  the  death  occurred  at  a  subse 
quent  date,  but  it  relates  back  to  the  time  tbe 
mortal  injury  was  received.  The  accused  com- 
mitted all  the  acts  constituting  the  offense  on 
July  4:  the  death  which  ensued  in  Platte 
county,  on  July  9,  merely  characterized  his 
acts.  The  crime  of  murder  consists  in  inten- 
tionally and  unlawfully  causing  the  death, 
and,  while  it  is  true  that  the  crime  is  not  com- 
plete until  death  occurs,  yet  it  is  incorrect  to 
say  that  the  death  is  an  element  in  the  crime. 
It  is  merely  a  necessary  condition  to  it.  Tlie 
elements  of  the  crime  are  the  acts  of  the  perpe- 
trator, such  as  tbe  malice,  intent,  and  the 
wound  or  blow.  The  crime  was  committed 
when  tbe  mortal  wounds  were  inflicted,  and 
he  is  to  be  tried  by  the  laws  then  in  force. 

A  case  precisely  in  point  is  Peofie  v.  QiU,  6 
Cal.  687.  The  defendant  was  indicted  for  the 
crime  of  murder.  After  the  blow,  but  prior 
to  the  death  of  the  victim,  a  change  in  the 
statute  was  made  bv  the  legislature.  A  con- 
viction was  bad  under  the  amended  law,  and 
upon  a  review  of  the  case  the  supreme  court 
held  the  crime  to  be  of  the  date  of  the  blow, 
and  governed  by  the  law  then  in  force.  The 
chief  justice,  in  the  course  of  his  opinion,  ob- 
served: "  The  blow  was  given  before,  but  tbe 
death  ensued  after,  the  passage  of  tbe  last  stat- 
ute. The  death  must  be  made  to  relate  back 
to  the  unlawful  act  which  occasioned  it,  and 
as  the  party  died  in  consequence  of  wounds  re- 
ceived on  a  particular  day,  the  day  on  which 
the  act  was  committed,  and  not  tbe  one  on 
which  the  result  of  the  act  was  determined,  is 
the  day  on  which  the  murder  is  properly  to  be 
charged." 

Complaint  is  made  of  the  fl:iving  of  tbe 
twelfth  instruction,  which  reaas  as  follows: 
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**  (12)  You  would  in  this  case  be  warranted  in 
convicting  the  defendant  of  murder  in  the  first 
degree,  and  it  would  be  your  duty  to  do  so,  if 
you  find  the  following  facts  from  the  evidence 
and  beyond  a  reasonable  doubt:  First,  that 
Catherine  Debney  is  dead,  and  that  she  died 
in  the  county  of  Platte  and  state  of  Nebraska 
on  the  9th  day  of  July.  a.  d.  1893,  or  at  some 
time  prior  to  the  21  st  day  of  November,  1898, 
which  is  the  date  of  filing  the  information  in 
this  case;  second,  that  said  Catherine  Debney 
•died  from  the  effects  of  wounds  and  injuries 
inflicted  on  her  by  the  defendant  in  the  man- 
ner and  by  the  means  specified  in  the  informa- 
tion; tbirid,  that  the  defendant  infiicted  said 
wounds  and  injuries  upon  the  said  Catherine 
Debney  unlawfully,  and  with  the  purpose 
and  intent  to  thereby  kill  her,  and  that  the 
said  wounds  and  injuries  were  so  inflicted 
by  the  defendant  of  his  deliberate  and  pre- 
meditated malice;  fourth,  that  the  said  wounds 
and  iniuries  were  so  inflicted  by  the  defendant 
upon  the  said  Catherine  Debney  in  the  county 
of  Nance  and  state  of  Nebraska  on  the  4th  day 
of  July  A.  D.  1893,  or  at  some  time  prior  to  her 
death."  The  criticism,  and  the  only  one,  sug- 
gested upon  the  foregoing  instruction, — that  it 
assumes  that  the  death  occurred  within  a  year 
and  a  day  from  the  time  the  mortal  blow  was 
inflicted," — is  without  merit.  It  is  firmly  set 
tied  bv  our  own  decisions  that  the  court  has  no 
right  in  its  instructions  to  assume  that  any  es- 
sential element  of  a  crime  has  been  established. 
It  is  for  the  jury  alone  to  pass  upon  the  facts 
and  the  credibility  of  the  witnesses.  Beldt  v. 
State,  20  Neb.  492,  57  Am.  Rep.  835;  Long  v. 
State,  23  Neb.  33.  But  the  rule  stated  above 
has  not  been  violated  or  infrinsed  by  the  in- 
struction already  quoted.  It  does  not  assume 
that  the  death  occurred  within  a  year  and  a 
•day  after  the  injury  was  received, *but  it  was 
lett  for  the  jury  to  determine  from  the  evidence 
whether  or  not,  bevond  a  reasonable  doubt, 
Mrs.  Debney  died  after  the  wounds  were  given, 
and  before  the  filing  of  the  indictment. 

Exception  was  taken  to  the  eighth  paragraph 
of  the  court's  charge,  as  follows:  *'(8)  Delib- 
eration means  the  act  of  deliberating  or  weigh- 
ing or  considering  the  reasons  for  and  against 
a  choice  or  measure.  In  the  sense  in  which  the 
word  is  here  used,  an  act  is  done  deliberately 
or  with  deliberation  when  it  is  done  in  cool 
blood,  and  not  under  the  Infiuence  of  violent 
passion,  suddenly  aroused  by  some  real  or  sup- 
posed grievance.  A  person  who  does  an  act, 
not  in  the  heat  of  sudden  passion,  but  after 
having  coolly  weighed  or  considered  the  mode 
and  means  of  its  accomplishment,  does*  it  de- 
liberately." The  foregoing  definition  of  "de- 
liberation" is  substantially  within  the  rule  an- 
nounced in  Craft  v.  State,  3  Kan.  450.  It  is 
true,  this  court,  in  Simmerman  v.  State,  14 
Neb.  570.  criticised  the  definition  given  in  the 
Kansas  case  in  so  far  as  it  held  it  was  necessary 
for  the  accused  to  have  considered  the  different 
means  for  the  accomplishment  of  the  killing. 
And  in  the  case  at  bar  the  instruction  inform^ 
the  jury  that  the  weighing  of  the  mode  and 
means  of  the  accomplishment  of  the  act  was 
essential  to  deliberation.  Whether  this  was 
correct  or  not  it  is  unnecessary  to  determine, 
for,  if  it  was  erroneous,  it  was  more  favor- 
4ible  to  the  accused  than  he  was  entitled  to. 
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Error  cannot  be  predicated  upon  the  giving  of 
an  instruction  where  it  could  not  have  preju- 
diced the  complaining  party.  Converge  v. 
Meyer,  14  Neb.  190:  (THara  v.  WeUs,  Id.  403; 
Labaree  v.  Klosterman ,  33  Neb.  150;  Roggen- 
kamp  V.  Hargreaves,  39  Neb.  544;  Hurlbut  v. 
Halt,  Id.  890;  Jolly  v.  State,  43  Neb.  857. 

The  twenty-fourth  instruction,  given  by  the 
court  on  its  own  motion,  reads  thus:  *'(24) 
While  it  is  a  general  rule  of  law  that  voluntary 
intoxication  is  no  excuse  for  the  commission 
of  crime,  stil],  in  cases  of  this  kind,  drunk- 
enne&s,  if  proved,  may  be  considered  by  the 
jury  for  the  purpose  of  determining  whether 
the'accused,  at  the  time  of  the  alleged  killing, 
was  capable  of  forming  a  wilful,  deliberate, 
and  premeditated  purpose  to  take  life.  And 
if,  in  this  case,  although  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  killed  the  deceased  in  manner  and 
form  as  charged  in  the  information,  still,  if 
you  further  believe  from  the  evidence  that,  at 
the  time  he  inflicted  the  fatal  injuries,  he  was 
so  deeply  intoxicated  as  to  be  incapable  of 
forming  in  his  mind  a  design  deliberately  and 

f)remeaitatedly  to  do  the  killing,  then  such  kill- 
ng  would  only  be  murder  in  the  second  de- 
gree. If,  however,  the  defendant  took  intoxi- 
cants to  steady  his  nerves  for  the  commission 
of  the  crime  with  which  he  is  charged,  then 
his  intoxication  would  neither  excuse  the  crime 
nor  reduce  it  from  murder  in  the  flrst  degree 
to  the  second  degree."  The  criticism  directed 
against  the  foregoing  is  twofold:  First,  that  it 
imposes  the  burden  of  proving  intoxication 
upon  the  defendant;  and,  second,  that  the  last 
clause  of  the  instruction  is  not  based  upon 
the  evidence. 

As  to  the  flrst  objection,  we  remark  that 
counsel  for  the  prisoner  are  correct  when  they 
say  that  the  law  does  not  cast  the  burden  of 
proving  intoxication  upon  the  defense,  but  that 
it  was  suflicient  if  the  jury  from  the  evidence 
entertained  a  reasonable  doubt  upon  that  point. 
It  must  be  borne  In  mind  that  intoxication  is 
not  a  justification  or  an  excuse  for  crime,  but 
evidence  of  intoxication  is  admissible  in  some 
cases  for  the  purpose  of  showing  no  crime  has 
been  committed,  or  to  show  the  degree  or  grade 
of  the  offense  where  the  crime  charged,  e.  g. 
murder,  consists  of  different  degrees.  In  a 
prosecution  for  murder,  it  is  competent  for 
the  jury  to  consider  evidence  of  intoxication 
as  tending  to  show  that,  the  act  was  not  pre- 
meditated, and  that  there  was  not  such  delib- 
eration as  was  necessary  to  constitute  murder 
in  the  first  degree.  Smiifi  v.  StaU,  4  Neb.  278. 
By  at  least  four  instructions,  the  jury  were 
informed  that  the  accused  should  be  acquitted 
unless  from  the  evidence  they  found  that  every 
element  of  the  crime  was  established  beyond  a 
reasonable  doubt.  The  fifteenth  paragraph  of 
the  charge  is  in  this  language:  "(15)  By  the 
law  of  the  land,  every  person  is  presumed  to 
be  innocent  of  crime;  and  the  defendant  in  this 
case  is  entitled  to  the  benefit  of  this  presumption 
as  evidence  in  his  favor,  and  in  order  to  con- 
vict him  of  the  crime  alleged  in  the  informa- 
tion, every  fact  necessair  to  constitute  such 
crime  must  be  established  hy  the  evidence  be- 
yond a  reasonable  doubt.  If,  after  a  full  and 
fair  consideration  of  all  the  evidence  in  the 
case,  you  entertain  any  reasonable  doubt  upon 
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any  single  fact  or  element  necessary  to  consti- 
tute the  crime  of  murder  in  the  first  degree,  it 
is  your  duty  to  give  him  the  benefit  of  such 
doubt,  and  acquit  him  of  that  crime;  and  if, 
upon  a  like  consideration  of  the  evidence,  you 
entertain  a  reasonable  doubt  as  to  the  existence 
of  any  single  fact  or  element  necessary  to  con- 
stitute the  crime  of  murder  in  the  second  de- 
gree, you  should  give  him  the  benefit  of  such 
doubt,  and  also  acquit  him  of  that  charge. 
You  should  likewise  acquit  him  of  the  charge 
of  manslaughter,  if,  upon  a  full  and  fair  con- 
sideration of  the  evidence,  you  entertain  a  rea- 
sonable doubt  of  the  existence  of  any  fact 
necessary  to  constitute  that  offense."  The  fore- 
going was  a  full  and  clear  statement  of  the 
law  upon  the  question,  and  put,  and  properly, 
the  burden  upon  the  state  to  make  out  its  case 
at  every  point  beyond  a  reasonable  doubt,  al- 
though it  would  have  been  more  appropriate 
to  have  used  the  word  * 'degree"  instead  of 
•'crime."  To  convict  of  murder  in  the  first 
degree,  it  was  necessary  that  the  act  be  done 
with  deliberation  and  premeditation;  and,  if 
the  evidence  left  any  reasonable  doubt  upon 
the  minds  of  the  jury  as  to  whether  there  was 
any  deliberation  or  premeditation,  they  knew 
from  the  charge  that  they  could  not  convict 
him  of  the  highest  degree  of  murder,  and  they 
knew,  too,  that  it  was  not  incumbent  upon  the 
accused  to  prove  his  ixtoxication  at  the  time 
the  mortal  wounds  were  given,  since  they  were 
told  that  the  state  was  required  to  establish 
every  fact  or  element  necessary  to  constitute 
the  crime  by  the  evidence  beyond  a  reasonable 
doubt.  This  is  not  a  case  of  conflicting  instruc- 
tions, nor  does  the  instruction  criticised  under- 
take to  impose  the  burden  of  showing  intoxi- 
cation upon  the  defendant,  but  the  riile  upon 
that  point  was  covered  by  the  general  instruc- 
tions upon  the  burden  of  proof.  The  doctrine 
is  well  settled  that  instructions  must  be  con- 
strued together;  and  if,  when  so  considered, 
the  law  is  properly  stated,  it  is  suflQcient.  8t, 
LouU  v.  State,  8  Neb.  406;  Murphy  v.  State, 
15  Neb.  888;  Lincoln  v.  Smith,  28  Neb.  762. 

There  was  sufiScient  evidence  before  the  jury 
upon  which  to  base  the  latter  portion  of  the 
twenty-fourth  instruction.  The  evidence  dis- 
closes that  the  defendant  often  drank  liquors  to 
excess,  and,  when  under  the  influence  of  in- 
toxicants, he  is  cross  and  rough;  that  after  he 
flrst  saw  his  wife  on  the  morning  of  the  tragedy, 
and  before  its  occurrence,  he  drank  liquors. 
The  defendant  testified  that,  on  the  day  of  the 
shooting,  he  took  the  priest  to  Genoa.  *'I  was 
drinking  outside.  It  was  carried  out  in  pails. 
I  got  25  cents  wortli  of  beer,  and  25  cents  worth 
of  mm."  The  inference  could  properly  be 
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drawn  from  the  testimony  that  defendant  drank 
"intoxicants  to  steady  his  nerves  for  the  com- 
mission of  the  crime."  The  instruction  was 
applicable  to  the  evidence. 

It  is  also  urged  that  the  evidence  is  insutli- 
cient  to  sustain  the  verdict.  The  evidence  is 
uncontradicted  that  the  defendant  purchased 
a  revolver  a  short  time  before  the  homicide^ 
and  that  he  inflicted  the  wounds  from  which 
his  wife  died.  The  accused  relies  upon  the  de- 
fense of  insanity.  After  a  second  reading  of 
the  record,  we  are  fully  satisfied  that  the  de- 
fendant at  the  time  fully  comprehended  what 
he  was  doing;  that  his  mind  was  clear;  and 
that,  with  deliberation  and  premeditation,  be 
committed  one  of  the  most  atrocious  murders 
that  has  come  under  our  observation.  The 
evidence  bearing  upon  the  defense  of  insanity 
was  fairly  submitted  to  the  jury  under  proper 
instructions,  and  the  verdict  has  settled  that 
point  against  the  defendant.  The  assignment 
that  the  verdict  is  unsupported  by  the  evidence 
must  be  overruled. 

Finally,  it  is  insisted  that  the  defendant  did 
not  have  a  fair  and  impartial  trial,  on  account 
of  alleged  misconduct  of  the  audience  in  at- 
tendance upon  the  trial.  It  appears  that,  at 
the  close  of  the  argument  of  the  county  at- 
torney to  the  jury,  the  spectators  applauded  by 
stamping  of  feet  and  clapping  of  hands,  which 
applause  was  immediately  suppressed  by  the 
presiding  judge,  who  rebuked  the  persons  for 
making  the  sam^.  It  was  also  shown  that  the 
applause  was  without  the  knowledge  or  con- 
nivance of  those  connected  with  the  prosecu- 
tion. The  record  fails  to  disclose  what  was^ 
said  by  the  prosecutor  in  his  closing  address, 
nor  does  it  appear  from  the  showing  made  that 
the  applause  was  in  approval  of  the  sentiments 
expressed  by  the  county  attorney.  The  incident 
complained  of  occurred  in  the  presence  and 
hearing  of  the  trial  judge,  and  he  is  better  en- 
abled than  we  to  determine  the  effect,  if  any, 
the  applause  had  upon  the  jury.  By  overrul- 
ing the  motion  for  a  new  trial,  containing  an 
assignment  relating  thereto,  submitted  upon 
the  affidavits  both  on  behalf  of  the  accused 
and  the  state,  the  trial  court  must  have  been 
of  the  opinion  that  the  demonstration  was  not 
of  such  a  character  as  to  influence  the  verdict; 
and  no  prejudice  being  shown,  its  determina- 
tion will  not  be  interfered  with.  Edney  v. 
Baum,  44  Neb.  294;  State  v.  Dusenberry,  112 
Mo.  277. 

The  accused  has  been  accorded  a  fair  trials 
and,  no  prejudicial  error  appearing  in  the  Tec- 
ot6, the  judgment  is  affirmed. 

January  10.  1896,  fixed  for  the  execution  of 
the  sentence  imposed  by  the  trial  court. 


1B96. 


YocH  V.  Home  Mutual  iNsnRANCE  Co. 


851 


CALIFORNIA  SUPREME  COURT  (Department  1). 


Joseph  YOCH,  Re9pt., 

V. 

HOME  MUTUAL  INSURANCE  COM- 
PANY, Appt. 

(Ill  Cal.  SOS.) 

1.  Gasoline  kept  mm  part  of  the  usual 
sto<slc  of  merchandise  will  not  avoid  a  pol- 
icy in  which  a  written  deecription  of  the  prop- 
erty insured  names  such  stock  ''as  is  usually  kept 
in  country  stores,"  although  a  printed  condition 
declares  that  the  policy  shall  be  void  if  certain 
articles,  including  i^asoline,  are  kept,  used,  or 
allowed  on  the  premises. 

8.  Written  parts  of  an  insurance  policy 
will  control  printed  Iparts,  andlin  case  of  repug- 
nancy the  latter  must  be  disreirarded. 

S*  An  "afrreement  indorsed,*'  permitting 
otherwise  prohibited  articles  to  be  kept  on  in- 
sured premises,  is  made  where  the  articles  are  in- 
cluded in  the  written  description  of  the  property 
insured. 

4*  Untrue  answers  to  questions  in  an  appli- 
cation for  Insurance  do  not  constitute  a  conceal- 
ment or  misrepresentation  by  the  insured  which 
will  make  the  policy  void,  where  the  misstate- 
ments were  written  by  the  Insurance  airent  with- 
out any  direction  or  knowledgre  of  the  insured* 

6.  T.^f|^4iiy  questions  may  be  permitted 
where  the  only  objection  is  that  they  are  Irrele- 
vant and  Immaterial. 

J  (Beatty,  Ch,  J.,  dissents.) 
(March  11. 180d.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Orange  County  in 
favor  of  plaintiff  in  ap  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Van  Ness  Sb  Redman*  for  appel- 
lant: 

The  policy  expressly  provided  that  it  should 
be  void  if  gasoline  was  allowed  or  kept  upon 
the  premises,  and  as  it  was  so  kept,  ipso  facto, 
liability  upon  the  part  of  the  defendant  ceased. 

Civ.  Code,  §§  2611,  2612;  Cerfv.  Home  Ins. 
Co.  44  Cal.  820,  18  Am.  Rep.  165;  Commercial 
Ins.  Co.  V.  Mehlman,  48  HI.  818,  95  Am.  Dec. 
543;  Beer  v.  Forest  City  Mut.  Ins.  Co.  89  Ohio 
St.  109. 

In  Lancaster  F.  Ins.  Co.  v.  Lenheim,  89  Pa. 
497.  88  Am,  Rep.  778,  the  effect  of  policy 
clauses  similar  to  those  in  the  case  in  hand  was 
considered,  and  the  conclusion  reached  that 
they  were  not  inconsistent  or  repugnant,  and 
that  the  prohibitory  clause  was  of  controlling 
effect. 

The  statement  concerning  the  number  of 
rooms  in  the  building  was  material,  and  if 
false,  and  made  by  the  insured,  it  avoided  the 
policy. 

If  the  truth  had  been  known  by  the  company 


a  higher  rate  of  premium  would  have  been 
charged,  and  ibis,  in  and  of  itself,  determines 
materiality. 

Ryan  v.  Springfield  F.  <fe  Jf.  Ins.  Co.  46 
Wis.  671;  May,  Ins.  fc^  184;  Civ.  Code,  ^  2565. 

It  was  explained  that  the  rate  of  premium  to 
be  charged  and  collected  was  dependent  upon 
the  number  of  rooms  in  the  house,  and  Brooks 
admits  bis  signature  to  the  application  in 
which  that  number  is  falsely  stated.  This 
would  seem  to  make  a  clear  case  of  a  know- 
ingly false  statement  by  an  authorized  agent, 
and  for  such  statement  the  principal  is  lial^le. 

Stockton  Combined  Harvester  dt  A.  Works  v. 
Glen's  Falls  Ins.  Co.  98  Cal.  557. 

By  signing  the  application  he  adopted  it  and 
warranted  it  as  true,  and  by  such  adoption 
and  warrant  the  same  result  ensues  as  if  he  had 
in  the  first  instance  made  it. 

JVew?  To7'k  L.  Ins.  Co.  v.  Fletcher,  117  U.  S. 
519,  29  L.  ed.  934;  Richardson  v.  Maine  Ins. 
Co.  46  Me.  894,  74  Am.  Dec.  459. 

Misrepresentation  as  to  a  material  fact  will- 
avoid  the  policy,  even  although  innocently 
made* 

May,  Ins.  2d  ed.  p.  218;  Phillips,  Ins.  §  337; 
Flanders,  Ins.  p.  327;  Carpenter  v.  American, 
Ins.  Co.  1  Story,  C.  C.  57;  Contivental  Ins.  Co. 
V.  Kasey.  25  Gratt.  268,  18  Am.  Rep.  681. 
Petition  for  rehearing  in  banc. 

The  decision  in  department  is  not  sustained 
by  a  single  authority,  and  is  opposed  to  au- 
thorities "cited,  but  not  referred  to,  in  the  opin- 
ion. 

Lancaster  F.  Ins.  Co.  v.  I^enheim,  89  Pa. 
497,  88  Am.  Rep.  778,  note;  Gobh  v.  Insurance 
Co.  ofN.  A.  17  Kan.  492;  Birmingham  F.  Ins. 
Co.  V.  Kroegher,  83  Pa.  64,  24  Am.  Rep.  147. 

Messrs.  Victor  Montg^omery  and  Will- 
iam T.  Kendriek,  for  respondent: 

Gasoline  was  an  article  of  merchandise  usu- 
ally kept  in  a  country  store,  and  was  custo- 
marily kept  in  the  store  building,  but  in  a 
separate  room  from  the  other  ^tock. 

The  description  of  the  property,  which,  as 
we  have  seen,  includes  gasoline,  is  in  writing, 
and  the  provision  "all  while  contained  in 
above-described  building"  is  also  in  writing, 
and  if  the  printed  portion  of  the  policy  does 
absolutely  forbid  the  keeping  of  it  there,  the 
printed  clause  so  forbidding  is  repugnant  ta  • 
the  written  clause  and  therefore  of  no  force  or 

Civ.  Code,  §§  1652,  1441;  Wood,  Fire  Ins. 
3d  ed.  §  206.  p.  491;  Pindar  v.  Kings  County 
F.  Ins.  Co.  86  N.  Y.  648,  98  Am.  Dec.  544; 
Franklin  F.  Ins.  Co.  v.  Updegraff,  48  Pa.  358; 
EUiott  V.  Hamilton  Mut.  Ins.  Go.  18  Gray,  189; 
Reynolds  v.  Commerce  F.  Ins.  Ci?.  47  N.  Y. 
597. 

The  burden  of  showing  the  written  represen- 
tation was  upon  the  appellant,  and  if  there  is 
any  doubt  or  uncertainty  the  construction 
must  be  in  favor  of  the  insured  and  against 
forfeiture. 

Wood,  Fire  Ins.  2d  ed.  §  62. 

Dungan  was  in  fact  the  agent  of  the  com- 


Nora—For  cases  similar  to  the  above,  see  Faust 
V.  American  F.  Ids.  Go.  (Wis.)  80  L.  R.  A.  788:  and 
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paoy.  The  iDformation  furnished  by  him  was 
at  the  request  of  the  company's  authorized 
agent,  it  was  for  the  company's  benefit,  and  the 
company  paid  him  for  the  information. 

Bartford  F.  Ins.  Go.  v.  Josey,  6  Tex.  Civ. 
App.  290:  Commercial  U.  Assur.  Co.  v.  Elliott 
(Pa.)  18  Atl.  970. 

Dungan  had  acted  as  foreman  while  the 
house  was  being  built,  it  bad  been  recently 
completed  and  he  knew  as  much  about  the 
bouse  as  Mr.  or  Mrs.  Brooks  did. 

Burke  v.  Bours,  92  Cal.  108;  Insurance  Co. 
of  Pennsylvania  v.  O'Gonnell,  84  III.  App.  857; 
Arff  V.  Star  F.  Ins.  Co.  125  N.  T.  57,  10  L. 
R.  A.  609. 

Dungan's  knowledge  as  to  the  number  of 
rooms  in  the  house  was  the  company's  knowl- 
edge. 

Reynolds  v.  Iowa  d  N.  Ins.  Co.  80  Iowa,  563. 

At  the  time  the  application  was  made  oat  the 
insured  had  no  notice  as  to  the  scope  of  Free- 
man's authority  to  employ  Dungan  to  make 
a  diagram  of  the  building  for  the  use  of  the 
company.  The  act  was  within  the  general 
scope  of  his  apparent  authority  and  is  binding 
upon  the  company. 

Wheatcn  v.  North  British  &  M.  Ins.  Co,  76 
Cal.  415;  Famum  v.  Phatnia;  Ins.  Go.  88  Cal. 
246,  and  cases  therein  cited  on  page  257. 

In  filling  out  the  printed  form  of  the  appli- 
cation furnished  by  the  company.  Freeman 
acted  for  the  company  and  his  act  in  writing 
down  a  false  statement  without  Brooks'  knowl- 
edge would  not  avoid  the  policy  even  though 
Brooks  did  sign  the  application  without  read- 
ing. 

Continental  Ins.  Co.  v.  Pearce,  89  Kan.  396: 
McComh  V.  Council  BlufsIns.Co.  83  Iowa,  247; 
Germania  L.  Ins.  Co.y.  Lunkenheimer,  127  lod. 
536;  Follette  v.  United  States  Mut.  Acci.  Asso. 
107  N.  C.  240,  12  L.  R.  A.  315;  Wheaton  v. 
North  British  <fc  if.  Ins.  Co.  76  Cal.  415; 
Beebe  v.  Ohio  Farmers*  Ins.  Co.  98  Mich.  514, 
18  L.  R.  A.  481. 

The  misrepresentation  referred  to  in  the  pol- 
icy is  a  wilfully  false  or  intentional  misrepre- 
sentation, t 

National  BaJik  v.  Union  Ins.  Go.  88  Cal. 
497;  Wheaton  v.  North  British  d  M.  Ins.  Co. 
supra. 

The  company  through  its  agents  Freeman 
and  Dungan  made  a  personal  inspection  of  the 
building,  and  had  actual  knowledge  of  the 
number  of  rooms  contained  therein. 

Under  such  circumstances  the  company  is 
estopped  from  denying  its  liability  on  the  pol- 
icy. 

I  D'Mlling  House  Ins.  Co.  v.  Brodie,  52  Ark. 
11,  4L.  R.A.  458. 

Harrison,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  issued  its  policy  of  insurance 
against  fire  to  Mrs.  W.  H.  Brooks,  the  assignor 
of  the  plaintiff,  in  the  sum  of  $4,000.  upon  a 
frame  building  occupied  as  a  country  store, 
and  also  upon  household  furniture  and  the 
stock  of  merchandise,  "such  as  is  usually  kept 
in  country  stores,"  while  contained  in  said 
•building.  Before  the  expiration  of  the  policv 
the  insured  property  was  totally  destroyed, 
And  the  present  action  is  brou^t  to  recover 
for  the  loss  thereby.sustained.  The  defendant 
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alleged,  as  grounds  of  defense,  that  the  insured 
kept  for  sale  and  allowed  gasoline  upon  the 
premises,  in  violation  of  the  terms  and  con- 
ditions of  the  policy,  and  that,  in  her  writ- 
ten application  for  the  policy,  she  made  a 
material  misrepresentation  in  reference  to  the 
building  to  be  insured.  The  cause  was  tried 
by  a  jury,  and  a  verdict  rendered  in  favor  of 
the  plaintiff.  From  the  judgment  entered 
thereon,  and  an  order  denying  a  new  trial,  the 
defendant  has  appealed. 

The  policv  was  made  out  upon  a  printed 
form,  in  which,  after  the  agreement  of  insur- 
ance, there  were  printed  certain  conditions  to 
be  observed  by  the  insured,  and  certain  limita- 
tions upon  the  liability  of  the  insurer.  In  the 
insurance  part  of  the  policy  the  defendant 
insured  Mrs.  Brooks  for  the  term  of  one  year 
against  all  direct  loss  or  damage  by  fire,  '•except 
as  hereinafter  provided."  and  intermediate  this 
part  of  the  policy  and  the  printed  conditions 
and  limitations  were  written,  with  pen  and 
ink,  the  description  of  the  property  upon 
which  the  insurance  was  made.  One  of  these 
printed  conditions  was  as  follows:  "This 
entire  policjr,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  ...  if  (any  usage  or  custom  of 
trade  or  manufacture  to  the  contrary  notwith- 
standing) there  be  kept,  used,  or  allowed  on 
the  above-described  premises  benzine,  benzole, 
gasoline,  Greek  fire,  etc."  Testimony  was 
given  at  the  trial  tending  to  show  that  gasoline 
is  one  of  the  articles  of  merchandise  usually 
kept  in  country  stores,  but  that  it  is  customary 
to  keep  it  in  a  room  or  building  by  itaelf.  It 
was  also  shown  that,  d urine  the  month  ^rior 
to  the  fire,  the  insured  would,  in  the  daytime, 
bring  small  quantities  of  gasoline— one  or  two 
cans— from  a  building  on  another  lot,  which 
was  used  for  storing  it,  into  a  room  within  the 
insured  building,  and  adjacent  to  the  store,  for 
the  purpose  of  selling  it  at  retail  to  her  cus- 
tomers. Upon  this  evidence  the  defendant 
requested  the  court  to  instruct  the  Jury:  "If, 
from  the  evidence,  you  find  that,  during  the 
period  between  the  -delivery  to  plaintiff  of 
the  policy  of  insurance  in  this  action  sued  on 
and  the  fire,  gasoline  was  at  any  time  for 
several  days  kept  for  sale  in  the  building 
described  in  the  policy,  or  in  any  part  of  said 
building,  your  verdict  should  be  for  the  defend- 
ant." The  court  refused  this  instruction,  but 
told  the  jury :  *  'If  you  find .  from  the  evidence 
in  this  case,  that  gasoline  was,  during  all  or 
any  portion  of  said  time  between  the  issuance 
of  said  policy  and  the  said  fire,  an  article  of 
merchandise  usually  kept  in  country  stores, 
then  and  in  such  case  the  fact  that  the  insured 
did  keep  for  sale  or  allow  gasoline,  if  she  did, 
either  by  herself  or  agent,  allowing  or  keeping 
such  article  on  the  insured  premises — that  is. 
habitually— is  no  defense  to  this  action."  It  is 
urged  by  the  appellant  that,  in  giving  this 
instruction,  and  also  in  refusing  to  give  the 
one  asked  by  it,  the  court  erred.. 

A  contract  of  insurance  is  to  be  interpreted 
by  the  same  rule  as  is  any  other  contract.  It 
must  be  so  interpreted  as  to  give  effect  to  the 
mutual  intention  of  the  parties  as  it  existed  at 
the  time  of  contracting,  so  far  as  the  same  is 
ascertainable.  If  it  is  reduced  to  writing,  the 
intention  of.  the  parties  is  to  be  ascertained 
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from  the  writing  alooe,  if  possible.  The  whole 
coDtract  is  to  be  taken  together.  When  it  is 
partly  written  and  partly  printed,  the  written 
parts  control  the  printed  parts,  and,  if  there  is 
any  repugnancy  between  the  two.  the  printed 
part  must  be  disregarded.  It  may  be  explained 
by  reference  to  the  circumstances  under  which 
it  was  made.  In  cases  of  uncertainty  it  is  to 
be  interpreted  most  strongly  against  the  party 
who  caused  the  uncertamty  to  exist.  Civ. 
Code,  §S  1636-1654  Applying  these  rules  to 
the  contract  in  the  present  case,  it  must  be 
held  that  it  was  the  intention  of  the  defendant 
to  insure  gasoline,  if  it  was  an  article  usually 
kept  in  country  stores,  and  that,  if  such  was 
its  intention,  it  was  no  violation  of  the  policy 
for  the  insured  to  keep  gasoline  upon  the 
premises  as  a  part  of  the  stock  of  merchandise. 
When  the  defendant  agreed  to  insure  a  stock 
of  merchandise  "such  as  is  usually  kept  in 
country  stores,"  it  must  be  presumed  to  have 
known  the  character  of  the  merchandise  which 
18  usually  kept  in  country  stores,  and  that 
gasoline  was  one  of  these  articles,  and,  conse- 
quently, that  its  policy  covered  all  such  mer- 
chandise, Harper  v.  Albany  Mut.  Ins.  Co,  17 
N.  Y.  194;  Pindar  v.  Kings  County  F.  Ins. 
Co.  36  N.  Y.  648,  98  Ani.  Dec.  544.  The 
court  would  have  no  judicial  knowledge  of 
the  character  of  merchandise  which  is  usually 
kept  in  country  stores,  and  it  was  therefore 
competent  to  oflfer  evidence  upon  that  point, 
for  the  purpose  of  enabling  it,  when  interpret- 
ing the  language  of  the  policy,  to  understand 
the  matter  to  which  it  related,' and  the  circum 
stances  under  which  it  was  made.  EUiott  v. 
Hamilton  MnL  Ins.  Co.  13  Gray,  189;  Whit- 
mars/i  v.  Conway  F.  Ins.  Co.  16  Gray,  359,  77 
Am.  Dec.  414:  Archer  v.  Merchants^  <&  Mfrs, 
Ins.  Co.  43  Mo.  484;  Maril  v.  Connecticut  F. 
Inf..  Co.  95  Ga.  604,  80  L.  R.  A.  885;  Fraim  v. 
JSaiionnl  F.  Ins.  Co.  170  Pa.  151;  Wood,  Ins. 
$  64;  May,  Ins.  §  289.  When  it  was  shown 
that  gasoline  is  one  of  the  articles  which  is 
usually  kept  in  country  stores,  the  court  cor- 
rectly held  that  it  was  a  part  of  the  subject  of 
the  insurance,  and  that  the  insured  did  not 
violate  the  policy  by  keeping  it  in  stock.  The 
defendant,  when  it  issued  the  policy  in  ques- 
tion, knew  the  character  of  a  country  store, 
and  that  Mrs.  Brooks  kept  it  for  the  purpose 
of  retailing  to  her  customers  all  of  the  articles 
kept  by  her,  and  that  the  gasoline  which  she 
kept  was  to  be  disposed  of  by  retail  in  the 
same  way  as  the  other  portion  of  her  stock. 
To  give  to  the  policy  the  construction  now 
claimed  by  the  defendant  would  be  to  hold  that, 
although  it  agreed  with  her  to  insure  all  the 
stock  she  usually  kept  in  her  store,  yet,  if  she 
continued  to  keep  that  stock,  she  forfeited  all 
rights  under  the  policy.  The  clause  in  the 
policy  above  quoted,  and  which  is  relied  on 
by  the  appellant,  cannot  be  construed  as  hav- 
ing this  effect.  The  qualification  therein 
which  excepts  the  policy  from  becoming  void, 
viz  ,  * 'unless  otherwise  provided  by  agreement 
indorsed  hereon,"  is  found  in  the  policy  itself. 
The  subject  matter  of  the  risk — the  stock  of 
merchandise  "such  as  is  usually  kept  in  country 
stores,"— was  written  on  the  policy  by  the 
insurer;  and,  as  the  defendant  must  be  deemed 
to  have  intended  thereby  to  insure  all  such 
articles  as  are  usually  kept  in  a  country  store, 
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it  must  be  held  that  this  was  an  * 'agreement 
indorsed"  upon  the  policy  which  removed  the 
exemption  from  liability  that  would  otherwise 
have  existed.  Niagara  F,  Ins.  Co.  v.  DeOraff, 
12  Mich.  124.  If  there  be  any  repugnance 
between  the  written  phrase  "such  as  is  usually 
kept  in  country  stores,"  and  the  printed  clause, 
"any  usage  or  custom  of  trade  or  manufacture 
to  the  contrary  notwithstanding,"  the  former 
controls  the  latter,  as  being  the'more  deliberate 
expression  of  the  contracting  parties.  Fraim 
V.  National  F,  Ins.  Co.  170  Pa.  151;  Civ. 
Code,  §  1651. 

Counsel  for  appellant  has  cited  the  case  of 
Lancaster  F.  Ins.  Go,  v.  Lenheim,  89  Pa.  497.  in 
support  of  his  contention;  but  this  case  seems 
to  stand  by  itself.  Mr.  Freeman,  in  bis  note 
to  the  case  (33  Am.  Rep.  778),  says  that  the 
case  "is  utterly  opposed  to  the  decisions  in  all 
the  other  states,  and  that  it  is  quite  difficult  to 
reconcile  it  with  previous  decisions  in  the  same 
state."  A  subsequent  case  in  the  same  slate 
(Fraim  v.  National  F,  Ins.  Co,  supra)  appears 
to  be  at  variance  with  the  rule  in  the  Lenheim 
Case.  It  may  also  be  observed  that  the  opinion 
of  the  court  in  the  Lenheim  Case  rested  mate- 
rially upon  the  fact  that,  in  the  policy  then 
before  it,  the  condition  exempting  the  insurer 
from  liability  for  loss  where  turpentine  was 
kept,  was  "in  immediate  connection"  with  the 
clause  by  which  it  insured  the  property  speci- 
fied, "except  as  hereinafter  provided,"  whereas, 
in  the  present  case,  the  words  "except  as  here- 
inafter provided"  are  in  direct  proximity  to 
the  words  "loss  or  damage  by  fire"  which  is 
insured  against  and  may  be  regarded  as  a 
limitation  upon  the  causes  of  fire  against  which 
the  insurance  is  made,  rather  than  as  a  qualifi- 
cation of  the  contract  of  insurance.  In  subse- 
quent portions  of  the  policy  there  are  certain 
causes  of  loss  for  which  the  insurer  expressly 
declares  that  it  will  not,  under  any  circum- 
stances, be  liable;  and  it  is  more  reasonable  to 
construe  these  as  the  matter  referred  to  by  the 
phrase  *  'except  as  hereinafter  provided,"  than 
those  provisions  in  which  it  is  declared  that 
in  certain  contingencies  the  policy  shall  be 
"void." 

The  policy  sued  on  contains  the  following 
provision:  "This  entire  policy  shall  be  void 
if  the  insured  has  concealed  or  misrepresented 
in  writing  or  otherwise  any  material  fact  or 
circumstance  concerning  this  insurance  or  the 
subject  thereof."  It  is  alleged,  in  the  answer, 
that  the  policy  was  issued  upon  the  written 
application  of  the  assured,  in  which  it  was 
staled  that  the  building  to  be  insured  con- 
tained less  than  fifteen  rooms,  whereas,  in  fact, 
it  contained  twenty  rooms;  and  that  the  mate- 
riality of  this  representation  consisted  in  the  fact 
that  the  rate  of  premium  for  the  risk  assumed 
was  greater  for  a  building  of  twenty  rooms 
than  it  was  for  a  building  with  fifteen  rooms. 
It  was  sufficiently  shown  at  the  trial  that 
the  building  contained  more  than  twenty 
rooms,  but  It  was  also  shown  that  the  state- 
ment in  the  application  that  there  were  less 
than  fifteen  rooms  was  written  therein  by  the 
agent  of  the  defendant  from  information  which 
.he  had  obtained  at  his  own  instance,  and  with- 
out any  direction  on  the  part  of  the  insured, 
from  one  Dungan,  the  carpenter  who  had 
butilt  the  house;  and  it  was  not  shown  that 
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either  the  assured  or  her  husband  had  made 
aoy  statements  or  represeutatioos  to  the  agent 
in  reference  thereto.  The  defendant  offered  in 
evidence  a  document  signed  by  Mr.  Brooks 
which  is  claimed  to  be  the  application.  This 
documeot  is  indorsed:  **Daily  Report  of  Pol- 
icy Issued  for  the  Home  Mutual  Insurance 
Company.  Instructions  to  Agents."  The 
face  of .  the  policy  is  headed,  "(Questions," 
with  the  following  direction,  evidently  in- 
tended for  the  agent  of  the  defendant,  n>..' 
**By  having  the  following  questions  so  fully 
answered  that  the  company  can  get  a  clear 
idea  of  the  risk,  and  can  verify  rates,  the  agent 
will  avoid  much  unnecessary  correspondence." 
Under  this  are  various  printed  questions,  num- 
bered consecutively  to  twenty-five,  and  be- 
neath these  printed  questions  there  was  written, 
upon  a  blank  line  on  this  printed  page:  "(26) 
Less  than  fifteen  rooms."  The  agent  of  the 
defendant  testified  that,  before  he  presented 
this  document  to  Mr.  Brooks  for  signature,  he 
had  written  these  words  in  the  application 
from  information  which  he  had  obtained  from 
Dungan,  and  he  did  not  testify  that  he  made 
any  inquiry  of  Mr.  Brooks  concerning  the 
number  of  rooms  in  the  house.  Mr.  Brooks 
testified  that,  when  the  application  was  pre- 
sented to  him  for  bis  signature,  he  signed  It 
without  reading  it,  and  that,  when  he  signed 
it,  he  had  no  knowledge  that  these  words  were 
there.  It  does  not  clearly  appear  whether  the 
matter  referred  to  in  these  words  was  the  sub- 
ject of  a  question  which  was  intended  to  be 
put  to  Mr.  Brooks,  and  to  which  no  answer 
was  written  in  the  application,  or  whether  the 
words  constitute  a  statement  written  by  the 
agent  of  the  defendant  for  the  information  of 
his  principal.  It  is  quite  as  consistent  with  the 
evidence  on  this  pomt  that  the  jury  should 
have  found  that  these  words  were  written  by 
the  agent  for  the  information  of  the  company, 
as  that  they  were  an  answer  to  any  question 
put  to  Mr.  Brooks  by  the  agent.  In  the  line 
numbered  24,  the  questions,  "Have  you  per- 
sonally examined  the  risk?"  and  **Do  you  rec- 
ommend it?"  are  evidently  questions  which  were 
to  be  answered  by  the  agent,  and  he  testified 
that  the  answer  to  the  next  Question,  "Has  the 
risk  been  recently  rejected?*  to  which  the  an- 
swer "No"  is  written,  was  not  discussed  by 
him  with  Mr.  Brooks. 

The  court  instructed  the  jury,  in  substance, 
thai  if  Mr.  Brooks,  in  applying  for  the  policy, 
made  a  written  representation  that  the  build- 
ing contained  less  than  fifteen  rooms,  they 
should  find  for  the  defendant;  but,  if  they 
should  find  that  the  facts  contained  in  the  ap- 
plication respecting  the  number  of  rooms  were 
obtained  by  the  defendant  from  Dungan,  and 
from  the  diagram  or  plans  furnished  by  him, 
and  that  Brooks  made  no  representation  per- 
sonally in  the  matter,  but  signed  the  applica- 
tion without  knowing  what  it  contained  as  to 
the  number  of  rooms,  it  did  not  constitute  a 
defense.  This  instruction  properly  directed 
the  jury  in  their  deliberations  upon  their  ver- 
dict, and  their  verdict  thereunder  is  justified 
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by  the  evidence.  Whether  Mr.  Brooks  made 
any  representations  to  the  agent  concerning  the 
number  of  rooms  in  the  house  was  to  ,be  de- 
termined upon  a  direct  conflict  of  evidence; 
and,  if  the  jury  believed  that  he  did  not,  his 
signing  the  application  with  the  ambiguous 
phrase,  "Less  than  fifteen  rooms,"*, without 
knowing  that  it  was  there  or  the  purpose^for 
which  it  had  been  inserted,  cannot  be  con- 
strued as  a  written  representation  by  him  that 
the  building  contained  less  than  fifteen  rooms. 
The  rule  that  one  who  signs  an  instrument 
which  contains  terms  of  obligation  upou  him- 
self is  not  absolved  from  such  obligation  by 
showing  that  he  signed  the  instrument  without 
reading  it,  has  no  application  like  the  present, 
where  the  instrument  signed  contains  no  words 
of  obligation,  and  the  clause  invoked  against 
the  signer  does  not  purport  to  be  a  statement  by 
him,  or  in  answer  to  a  question  put  to  him. 
The  policy  sued  on  does  not  refer  to  this  appli- 
cation, or  in  any  way  incorporate  its  contents 
into  the  conditions  upon  which  the  contract  of 
insurance  is  made:  but  the  appellant  sought  by 
extrinsic  evidence  to  connect  the  two  instru- 
ments, and  make  the  one  dependent  upon  the 
contents  of  the  other.  In  such  a  case  the  evi- 
dence should  be  very  clear  that  the  statements 
in  the  application  relied  on  to  defeat  the  action 
were  made  by  the  applicant,  and  that,  at  the 
time  of  making  them,  the  applicant  knew  that 
they  were  to  form  the  basis  of  the  policy  to  be 
issued  to  him.  Dunbar  v.  Phenix  Ing.  Co.  72 
Wis.  492;  Sehtcarzbach  v.  Ohio  VaUey  Frotec- 
live  Union,  25  W.  Va.  668;  Combs  v.  Hannibal 
Sav.  dt  Ins.  Co,  43  Mo.  148,  97  Am.  Dec.  383; 
Rowley  v.  Empire  Ins.  Co.  86  N.  Y.  550:  May, 
Ins.  ^^  144  ei  seq. 

Certain  rulings  of  the  court  at  the  trial  were 
excepted  to  by  the  appellant,  but  we  are  of  the 
opinion  that  no  error  was  committed  in  these 
rulings.  The  question  asked  of  Freeman,  "In 
whose  handwriting  was  the  statement,  '  Less- 
than  fifteen  rooms?* "  was  subsequently  stated 
by  him  to  be  in  his  own  handwriting.  The 
question  whether  Brooks  stated  to  him  that 
there  were  less  than  fifteen  rooms  in  the  build- 
ing was  clearly  leading,  and  was  properly  ex- 
cluded upon  that  objection.  Whether  Brooks 
made  such  a  statement  was  a  material  point  of 
inquiry,  and  it  would  have  been  competent  for 
the  defendant  to  ask  of  Freeman  whether  any 
statement  was  made  by  him  on  that  subject,, 
and,  if  so,  what  it  was;  but  the  defendant 
omitted  to  make  such  inquiry.  Equally  proper 
was  it  for  the  plaintiff  to  show  by  Brooks  that 
he  did  not  make  such  statement,  and  that,  at 
the  time  he  signed  the  application,  he  was  not 
aware  that  the  statement  was  there.  The  only 
objection  to  these  questions  was  that  they 
were  irrelevant  and  immaterial,  and  this  ob- 
jection was  properly  overruled. 

The  judgment  and  order  are  affirmed. 

We  concur:  Garontte,  J. ;  V«a  Fleet,  J. 

Rehearing  in  banc  denied,  Be»tty,  Ch.  J.» 

dissenting. 
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STANDARD  OIL  COMPANY,  Appt, 

V. 

Mike  ARNESTAD  et  al.,  Respts. 

^Sureties  who  siffn  a  bond  for  the  fidel- 
ity of  a*  firm  as  agents  for  the  obligee  are  not 
liable  for  f  undslmlsappropriated  by  one  of  the 
members  of  such  firm-after  the  dissolution  of  the 
partnership  and  the  retirement  of  the  other  part- 
ner from  the  business  of  such  agency.  And  this 
is  the  rule  notwithstanding  the  fact  that  the  ob- 
ligee knew  nothing  of  such  dissolution. 

'(November  20, 1808.)  ^13 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Cass  County  in  fa- 
vor of  defendants  in  a  proceeding  brought  to 
enforce  a  bond  which  had  been  given  by  de- 
fendants for  the  fidelity  of  a  firm  which  had 
been  appointed  to  act  as  agents  for  the  sale  of 
plaintiffs  goods.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Melvin  A.  Hildreth,  for  appellant: 

The  defense  of  a  dissolution  of  partnership 
is  an  affirmative  defense,  and  must  be  proved 
by  a  preponderance  of  the  evidence. 

The  statements  and  declarations  of  partners 
as  to  their  status  or  dissolution,  or  any 
change  in  their  relationship,  should  be  closely 
scrutinized  when  others  may  lie  injuriously 
affected  by  the  establishment  of  any  fact  which 
such  declarations  or  statements  may  tend  to 
prove.     They  are  interested  witnesses. 

Clinton  Lvmber  Co,  v.  Mitchell,  61  Iowa, 
132. 

In  this  state  the  common-law  rule  ihat  the 
contract  of  suretyship  shall  be  strictly  con- 
strued does  not  apply. 

Rev.  Code,  $  4652. 

The  principle  that  the  dissolution  of  a  part- 
nership releases  the  sureties  upon  a  bond  cov- 
ering the  acts  of  the  partners,  applies  only 
where  the  bond  covers  the  acts  of  the 
partners  as  partners  only,  and  in  those 
cases  knowledge  of  the  dissolution  was  gen- 
erally brought  home  to  the  plaintiff.  The 
case  at  bar  is  distinguishable,  first,  in 
that  the  bond  herein  is  a  joint  and  sev- 
eral bond  and  extends  to  the  individual  acts 
of  Arnestad  and  Eggerud,  or  either  of  them  or 
their  employees,  or  the  employees  of  either  of 
them,  or  anyone  to  whom  they  or  either  of 
them,  may  intrust  the  business  of  the  com- 
pany while  acting  as  the  agents  of  the  plain- 
tiff: and  second,  the  plaintiff  had  no  knowl- 
edge of  the  alleged  change  in  this  partnership. 

See  Palmer  v.  Bagg,  36  N.  Y.  528;  Hayden 
V.  Hill,  52  Vt.  259. 

The  act  itself  of  intrusting  plaintiff's  goods 
to  Arnestad  &  Lindstorm  by  the  firm  of 
Arnestad  &  Eggerud  without  notifying  plain- 
tiff and  without  plaintiff's  consent,  was  an  act 
of  misappropriation  of  plaintiff's  goods  which 
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brings  them  squarely  within  the  terms  of  the 
bond,  as  partners. 

•Palmer  v.  Bogg,  64  Barb.  641;  Bates,  Partn. 
§  655,  p.  688,  and  cases  therein  cited. 

Mr.  P.  W,  Ames,  for  respondents: 

The  principals  in  the  bond  are  Mike  Arne- 
stad and  Ole  Eggerud,  copartners  as  Arnestad 
&  Eggerud,  and  it  is  their  fidelity,  and  that  of 
their  employees,  and  those  to  whom  they  may 
intrust  the  business  of  the  appellants,  that  are 
expressly  undertaken  by  the  respondent  sure- 
ties; the  expression,  "or  either  of  them,"  as 
shown  by  the  tenor  of  the  whole  bond  imports 
nothing  more  than  an  intention  to  be  respon- 
sible for  the  acts  of  either  during  the  existence 
of  the  partnership. 

2  Brandt,  Suretyship  &  Guaranty,  2d  ed. 
§  118;  Sijngon  v.  Cooke,  8  J.  B.  Moore,  588; 
Hawkins  v.  New  Orleans  Printing  d  P.  Go. 
29  La.  Ann.  184. 

A  surety  cannot  be  held  beyond  the  express 
terms  of  his  contract. 

Rev.  Code,  4651;  Miller  v.  Stewart,  22  U. 
8.  9  Wheat.  680,  6  L.  ed.  189. 

A  surety  who  guarantees  that  a  firm  com- 
posed of  particular  individuals  will  do  certain 
acts  or  discharge  certain  duties,  cannot  be  held 
liable  where  there  is  a  change  in  the  firm,  al- 
though the  firm  name  is  not  changed. 

Dapee  v.  Elake,  148  111.  453;  Barneit  v. 
Smith,  VI  111.  565;  1  Brandt,  Suretyship  & 
Guaranty,  2d  ed.  §  118,  etc.;  Crane  Co.  v. 
&peeht,  89  Neb.  123:  Theobald,  Principal  & 
Surety,  72;  Simson  v.  Cooke,  supra:  Kipling 
V.  Turner,  5  Barn.  &  Aid.  261;  Penoyer  v. 
Watson,  16  Johns.  100;  Shaw  v.  Vandusen,  5 
U.  C.  Q.  B.  853;  WhiU  Setring  Mach.  Co.  v. 
Hines,  61  Mich.  428,  and  cases  cited;  2  Kent, 
Com.  124;  Baekfmise  v.  Hall,  6  Best  &  S.  507; 
Manhattan  Gaslight  Co,  v.  Ely,  89  Barb.  174. 

The  fact  that  plaintiffs  were  not  notified  of 
the  Change  is  immaterial. 

Birch  V.  De  Rivera,  24  N.  Y.  S.  R.  770;  2 
Parsons.  Cont.  505. 

Corliss*  J.,  delivered  the  opinion  of  the 
court: 

The  object  of  this  suit  is  to  hold  the  defend- 
ants, as  sureties  upon  a  bond,  liable  for  the 
embezzlement  of  one  of  the  principals  in  such 
obligation.  The  Standard  Oil  Company,  the 
plaintiff  herein,  having  selected  as  its  agents  at 
Mayville,  in  this  state,  the  firm  of  Arnestad  & 
Eggerud.  required  of  them  a  bond  with  sureties 
as  a  condition  of  shipping  them  its  goods,  to 
be  handled  by  them  as  such  agents  at  that 
point.  In  response  to  this  demand  the  bond  in 
suit  was  executed  by  the  firm,  and  by  defend- 
ants Hanson  and  Gullicks  as  sureties.  The  sole 
question  before  us  relates  to  the  liabilitv  of  (he 
sureties.  Their  only  defense  is  that  the  twnd 
secured  the  honesty  of  only  the  firm,  and  that 
before  the  embezzlement  in  question  took  place 
Eggerud  had  withdrawn  from  the  firm,  and 
that  at  the  time  the  money  sued  for  was  misap- 
propriated the  business  of  such  agency  was 
being  carried  on  by  Arnestad  and  Lindstrom. 


NOTB— The  opinion  of  the  court  and  the  briefs  in  I 
the  above  case  seem  to  present  very  fully  the  au- 
•tborities  on  the  point  in  question  as  to  the  effect ' 
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As  the  coDStnictioD  of  the  bond  is  involved, 
we  deem  it  necessary  to" quote  it  in  full: 

"Know  all  men  by  thesepresents:  That  we, 
Mike  Arnestad  and  Ole  Eergerud,  copartners 
as  Arnestad  <&  Eggerud,  principals,  and  John 
P.  Hanson  and  C.  Gullicks.  sureties,  are  held 
and  firmly  bound  unto  the  Standard  Oil  Com- 
panv  in  the  sum  of  five  hundred  dollars  (|500), 
lawful  money,  to  be  paid  to  the  Standard  Oil 
Company,  its  executors,  administrators,  and 
assigns,  for  which  payment  well  and  truly  to 
be  made  we  bind  ourselves,  our  heirs,  execu- 
tors, and  administrators,  severally  and  collect- 
ively, firmly  bv  these  presents.  The  condition 
of  the  above  obligation  is  such  that  if,  through 
the  neglect,  carelessness,  or  inattention  to  the 
business  of  the  said  company  by  the  said  Arne- 
stad &  Eggerud,  or  either  of  them,  or  any  of 
their  employees  to  whom  they  may  intrust  the 
business  of  the  said  company,  the  company 
shall  sustain  any  loss  or  damage,  then  the  said 
Arnestad  &  Eggerud.  and  parties  hereto  sub- 
scribed as  sureties,  shall  indemnify  the  said 
company  to  the  amount  of  this  bond;  and  the 
subscribing  parties  also  firmly  bind  themselves 
to  sustain  and  pay  the  Standard  Oil  Company, 
not  to  exceed  the  amotmtof  this  bond,  any  loss 
resulting  to  the  said  company  through  the 
theft  or  fraud  on  the  part  of  the  said  Arnestad 
&  Eggerud,  or  anyone'  to  whom  they  may 
intrust  the  business  of  the  company.  The  di- 
rect purpose  of  this  bond  is  to  secure  and 
indemnify  the  said  company  against  any  loss 
from  shortage  on  account  of  stock  not  beinff 
properly  accounted  for,  and  loss  on  account  oi 
funds  belonging  to  the  said  company  being 
misappropriated  by  the  said  Arnestad  &  Egge- 
rud, or  either  of  them,  or  anyone  to  whom  they 
shall  intrust  the  business  of  the  said  company. 
If  the  said  Arnestad  &  Eggerud  shall  faithfully 
and  accurately  perform  the  duties  as  agents  for 
the  Standard  Oil  Company,  and  shall  correctly 
account  for  all  stocks  or  funds  belonging  to  the 
said  company  which  shall  be  intrusted  to  him 
or  his  employees  acting  in  his  stead,  whose  acts 
he  herein  directly  assumes,  then  the  above 
obligation  to  be  void;  otherwise  to  remain  in 
full  force  and  virtue." 

It  is  urged  that  by  the  use  of  the  words  **or 
either  of  them"  the  parties  intended  to  cover  the 
individual  defalcation  of  either  member  of  the 
firm  as  well  after  the  dissolution  of  the  firm  as 
before.  But  we  are  unable  to  discover  any 
justification  for  such  a  construction  of  the  in- 
strument. We  think  that  these  words  were 
employed  (unnecessarily  employed,  it  is  true)  to 
express  what  the  law  would  have  implied  had 
they  been  omitted;  i.  «.,  that  both  partners  need 
not  join  in  the  wrongful  act  to  render  all  parties 
to  the  obligation  liable.  The  bond  was  given  to 
secure  the  plaintiff  from  loss  growing  out  of  the 
agency  held  byjthe  copartnership,  and  there  is 
nothing  in  its  language  to  indicate  that  the 
parties  were  contracting  with  reference  to  a 
possible  dissolution  of  the  partnership,  and  the 
continuance  of  the  agency  by  one  of  the  firm. 
Other  provisions  of  the  bond  indicate  the  exact 
reverse.  The  instrument  declares  that  "the 
subscribing  parties  also  firmly  bind  themselves 
to  sustain  and  pay  to  the  Standard  Oil  Com- 
pany, not  to  exceed  the  amount  of  this  bond, 
any  loss  resulting  to  the  said  company  through 
the  theft  or  fraud  on  the  part  of  said  Arnestad 
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&  Eggerud,  or  anyone  to  whom  they  may  in- 
trust the  business  of  the  company. "  Again,  the 
bond  provides  that.  **if  the  said  Arnestad  & 
Eggerud  shall  faithfully  and  acctirately  per- 
form the  duties  as  agents  for  the  said  Standard 
Oil  Company,  nnd  shall  correctly  account  for 
all  stock  or  funds  belonging  to  the  said  com- 
pany which  shall  be  intrusted  to  him  or  his 
employees  acting  in  his  stead,  whose  acts  he 
herein  directly  assumes,  then  the  above  obliga- 
tion to  be  void,"  etc.  It  is  evident  that  the 
words,  "to  him  or  his  employees  acting  in  his 
stead,  whose  acts  he  herein  directly  assumes,'^ 
were  intended  to  express  the  plural  instead  of 
the  singular.  In  preparing  the  bond,  a  blank 
was  probably  used  which  bad  been  so  worded 
as  to  apply  to  a  single  agent.  Looking  at  the 
whole  instrument,  and  interpreting  it  in  the 
light  of  surrounding  circumstances,  we  are  un- 
able to  find  in  it  any  purpose  on  the  part  of  the 
obligors  to  give,  or  on  the  part  of  the  obligee  to 
exact,  security  for  the  act  of  either  partner  after 
the  partnership  as  such  had  ceased  to  act  for  the 
plaintiff.  Had  this  been  the  object  of  the  par- 
ties, an  explicit  provision  to  that  effect  could, 
and  certainly  would,  have  been  incorporated  in 
the  bond.  We  are  therefore  forced  to  fall  back 
upon  the  inquiry  whether  the  law  will  imply 
any  promise  on  the  part  of  the  sureties  to  lie 
responsible  for  Arnestad's  honesty  after  he 
had  ceased  to  be  associated  with  Eggerud  in 
the  business.  On  this  point  we  have  no  doubt. 
A  surety  who  engages  to  be  responsible  foi 
the  honesty  of  a  firm  may  be  entirely  indu 
enced  by  the  consideration  that  one  of  the 
partners  is  a  man  of  integrity,  and  of  such 
strength  of  character,  and  such  shrewdness  and 
watchfulness  in  business  affairs,  that  the  risk 
of  dishonesty  from  the  action  of  the  other 
partner,  in  whom  the  surety  may  place  no 
trust,  is  reduced  to  the  minimum.  The  sure- 
ties in  this  case  may  have  been  willing  to  be- 
come bounden  for  the  fidelity  of  Arnestad  & 
Eggerud  while  acting  as  a  firm,  and  yet  at  the 
same  time  not  willing  to  incur  the  hazard  of 
obligating  themselves  as  sureties  of  the  part- 
ner Arnestad  alone.  Based  upon  such  consid- 
erations as  these,  the  rule  of  law  has  long  been 
established  that  the  surety,  standing  upon  the 
very  letter  of  his  contract,  may  insist  that  he 
cannot  be  held  for  aught  that  is  done  after  the 
dissolution  of  the  firm,  for  which  alone  he  be- 
came responsible.  BaekhotiM  v.  HaU,  6  Best 
&  8.  507;  Diipee  v.  Blake,  148  111.  453:  2  Bates, 
Partn.  §§  648-655;  Birch  v.  De  Rivera,  24  N. 
Y.  S.  R.  770.  See  also  Penoyer  v.  Wat90h,  16 
Johns.  100;  Crane  Co,  v.  ^SjmcA^  39  Neb.  123; 
Manfiatlnn  GaBlight  Co,  v.  Ely,  39  Barb.  174; 
White  Sewing  Mach.  Co.  v.  Nines,  61  Mich. 
423;  Bar7iett  v.  Smith,  17  111.  565;  24  Am.  & 
Eng.  Enc.  Law,  pp.  764.  765.  The  case  of 
Dupee  V.  Blake,  148  111.  453,  so  far  as  the  prin- 
ciple of  law  is  concerned,  presents  the  same 
features  as  the  case  at  bar.  The  court  there 
said:  "The  rule  is  that,  if  a  surety  engages 
for  an  individual,  the  engagement  is  under- 
stood to  extend  to  the  acts  of  that  individual 
alone,  and  will  not  continue  if  he  takes  in  a 
partner.  In  other  words,  the  surety  for  a  sin- 
gle individual  is  not  liable  for  a  partnership  of 
which  such  individual  is  a  member.  A  surety 
who  guarantees  that  a  firm  composed  of  par- 
ticular individuals  will  do  certain  acts  or  dis- 
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charge  certain  duties  canoot  be  held  liable 
where  there  is  a  change  in  the  firm,  although 
the  firm  name  is  not  changed.  As  the  surety's 
liability  is  strictihsimi  juris  and  canoot  be  ex- 
tended by  construction,  his  guaranty  to  a  part- 
nership is  extioeuished  if  any  partner  is  taken 
into  or  retires  n-om  the  partnership,  unless  it 
appears  from  the  terms  of  the  instrument 
that  the  parties  intended  the  guaranty  to  be  a 
continuing  one  without  reference  to  the  com- 
position of  the  firm.  A  party  may  be  induced 
to  become  surety  for  the  indiyiduals  who  com- 
pose a  firm  because  of  his  confidence  in  their 
Integrity,  prudence,  accuracy,  and  ability  as 
bnsiness  men,  but  he  cannot  be  presumed  to 
have  intended  to  become  responsible  for  the 
possession  of  such  qualities  by  some  third  per- 
son, who  may  be  afterwards  taken  into  the  firm 
without  his  knowledge  or  consent.  It  is  often 
in  the  power  of  one  partner,  by  want  of  dis- 
cretion or  integrity,  to  ruin  another." 

Our  attention  has  been  called  to  certain  de- 
cisions which  it  is  urged  with  great  earnestness 
are  opposed  to  the  authorities  already  cited, 
and  we  are  requested  to  follow  them  as  enun- 
ciating the  sounder  doctrine.  These  decisions 
are  Pabner  v.  Bagg,  56  N.  Y.  523,  64  Barb.  641; 
IJayden  v.  Hill,  52  Vt.  259.  But,  in  our  iudg- 
ment,  these  cases  are  plainly  distinguishable 
from  the  case  before  us  for  final  settlement. 
Their  facts  were  different  from  the  facts  of 
this  controversy  in  vital  particulars.  The 
sureties  there  had  become  responsible  for  the 
honesty  of  an  individual  agent.  As  the  court 
very  properly  held,  such  sureties  took  the 
risk,  not  only  of  their  princi pal's  honesty,'l)ut 
also  of  the  dishonesty  of  those  whom  he  might 
employ  in  any  capacity  to  assist  him  in  the 
prosecution  of  the  business  of  the  agency. 
Should  he  hire  a  subagent  as  an  assistant,  the 
sureties  would  still  be  bound.  And  so  they 
would  remain  liable  if  he  should  see  fit  to^i^e 
such  assistant  an  interest  in  the  property  of 
the  business  of  the  figency,  provided  the  obli- 
gee did  not  deal  with  the  new  firm  as  agents, 
and  thus  extinguish  the  original  agency.  The 
sureties  in  those  cases  undertook  to  euarsntee 
the  fidelity  of  the  agent  to  his  trust,  and  there- 
fore necessarily  agreed  to  be  responsible  for 
whatever  he  should  do  himself  or  through  his 
agents  and  employees.  They  agreed  to  as- 
sume the  risk  of  his  integrity  and  his  business 
judgment  io  employing  assistants  in  any  ca- 
pacity. It  is  upon  this  ground  that  all  these 
decisions  relied  on  by  counsel  for  plaintiff  pro- 
ceed. In  Hayden  v.  //««,  62  Vt.  259,  the  court 
said  on  this  point:  "(1)  The  report  shows  that 
Mitchell  took  in  one  Clapp  as  a  partner,  and 
that  said  agency  was  managed,  and  funds 
therefor  received,  during  a  portion  of  the  lime, 
by  the  partnership;  and  it  is  claimed  that  a 
portion  of  the  funds  from  sales  and  leases  of 
the  property  were  received  by  Clapp,  and  never 
actually  came  into  the  hands  of  Mitchell.  But 
the  report  further  states  that  the  plaintiff  never 
recognized  such  partnership,  and  dealt  solely 
with  Mitchell.  He  refused  even  to  receive  a 
note  indorsed  bv  the  partnership  name.  If 
the  plaintiff  had  seen  fit  to  have  consigned  the 
property  to  the  partnership,  and  dealt  with  it 
in  such  manner  that  the  firm  of  Mitchell  & 
Clapp  would  have  been  the  responsible  parties 
in  the  accounting,  these  defendants,  as  sureties 
84  L.  R  A. 


for  Mitchell  on  the  bond,  could  not  be  liable  to 
respond  for  the  laches  of  the  firm,  for  it  would 
be  the  default  of  a  different  party  from  that  for 
which  they  were  bound.  Mitchell  was  at  lib- 
erty to  employ  such  agency  as  be  chose  to  assist 
him.  He  could  pay  assistants  a  stipulated 
salary,  or  compensate  them  with  a  portion  of 
the  profits  of  the  business.  It  was  a  matter  of 
indifference  to  the  plaintiff,  so  long  as  Mitchell 
fulfilled  all  the  stipulations  of  his  agreement. 
If  he  employed  unfit  agencies,  and  thereby  the 
propertv  was  squandered  and  lost,  it  was,  so 
far  as  this  plaintiff  is  concerned,  the  default  of 
Mitchell  alone,  and  he  and  his  sureties  must 
respond.  If  the  fact  that  defendant  took  in  a 
partner  in  conducting  the  business  of  the' 
agency  did  enhance  the  risk  of  these  defend- 
ants, as  the  sureties  of  Mitchell,  it  was  not  in- 
duced or  recognized  by  the  plaintiff,  and 
was  a  matter  over  which  the  defendants  had 
quite  as  much  control  as  the  plaintiff.  We 
think  thHt  the  referee  was  right,  under  the 
circumstances  of  the  case,  in  finding  that 
Mitchell  was  'responsible  for  the  acts  of  Clapp,' 
as  for  any  other  agent  or  assistant  that  he  em- 
ployed, in  conducting  the  business  of  the 
agency;  and  that  money  that  came  to  the 
hands  of  Clapp  in  the  conduct  of  this  business 
by  legal  intendment  came  to  the  hands  of 
Mitchell.  Falmer  v.  Bagg,  64  Barb.  641." 
And  in  Palmer  v.  Bagg  [56  N.  Y.  625],  thp- 
court  said:  "We  do  not  think  this  sufiScient  to 
change  the  relations  between  Fanning  and  the 
plaintiffs.  The  latter  did  no  act  creating  or  rec- 
ognizing any  change.  The  agencies  or  mean» 
which  banning  employed  to  dispose  of  the 
machines  after  receiving  them  did  not  neces- 
sarily interfere  with  the  relations  between 
him  and  the  plaintiffs.  ...  He  might  em- 
ploy other  persons  to  aid  in  the  selling  and  pay 
them  wages  or  a  percentage,  or  a  share  of 
profits  as  partners.  So  long  as  the  plaintiffs 
confined  their  dealings  with  him  under  the 
power  of  attorney,  they  would  not  be  affected 
by  any  arrangements  he  should  make."  In 
neither  of  these  cases  did  it  appear  that  the 
obligee  had  dealt  with  the  firm.  Had  this  ap- 
peared, a  different  question  would  have  been 
presented,  for  then  the  sureties  could  have 
claimed  that  their  bond  did  not  cover  a  part- 
nership agency ,  but  only  an  individual  agency. 
And  it  is  apparent  from  the  language  of  the 
courts  in  these  cases  that  this  fact  would  have 
constrained  them  to  hold  that  the  sureties  were 
not  liable. 

Finally,  it  is  said  that  it  does  not  appear 
that  the  plaintiff  knew  of  the  withdrawal  of 
Eggerud  from  the  firm,  and  that  hence  it  fol- 
lows that  the  old  firm,  as  a  firm,  was  still  lia- 
ble to  the  plaintiff  for  the  funds  misappropri- 
ated, no  matter  by  whom  they  were  embezzled. 
Upon  this  foundation  plaintiff  builds  up  the 
argument  that,  inasmuch  as  the  principals  in 
the  bond  are  liable,  so  are  the  sureties.  But 
this  reasoning  entirely  misapprehends  the  na- 
ture of  the  obligation  of  the  sureties  in  this 
case.  By  signing  the  bond,  they  did  not,  in 
effect,  assert  to  the  plaintiff  that  they  would 
be  bound  whenever  the  principals  in  the  bond 
were  liable  in  any  way  to  the  plaintiff,  whether 
because  of  their  having  embezzled  the  prop- 
erty, or  by  reason  of  the  doctrine  of  estoppel 
which  would  seal  their  lips  against  a  denial  of 
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liability.  They  merely  agreed  lo  become  re- 
sponsible for  the  fidelity  of  the  firm  so  long 
as  each  of  the  members  offithe  firm  should  re- 
main in  the  business.  They  contracted  to  be 
bound  for  the  acts  of  Arnestad  so  long  as  they 
could  have  the  protection  resulting  from  the 
association  of  Eggerud  with  him  in  the  same 
business.  But  they  did  not  guarantee  the  in- 
tegrity of  Arnestad  alone,  unwatched  and  in- 
fluenced by  Eggerud,  who  may  have  been  the 
only  person  in  whom  they  reposed  any  trust. 
If  the  plaintiff  was  ignorant  of  the  change  in 
the  firm,  so  were  the  sureties;  and,  if  the  sure- 
ties have  a  right  to  stand  upon  the  terms  of 
their  contract,  then  it  behooved  the  plaintiff 
'  to  ascertain  at  its  peril  whether  all  the  persons 
for  whom  the  sureties  had  become  responsible 
still  remained  at  the  helm  of  the  business  of 
the  agency.  On  this  point  the  decision  of  the 
court  in  BircJi  v.  De  Ritera,  24  N.  Y.  S.  R.  770, 
is  decisive.  The  court  there  said:  •*The  fact 
that  the  plaintiffs  were  not  notified  of  the 
change  is  immaterial.  They  may  have  an  ac- 
tion against  the  firm  as  it  existed  before  the 
change  because  of  failure  to  notify  them  of 
such  change,  or  to  publish  the  dissolution. 
That  proceeds  upon  another  principle,  namely, 
the  prefiumption  attached  to  continuous  firm 
dealings  without  notice.  The  guarantor,  how- 
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ever,  is  not  responsible  for  the  state  of  facts 
which  might  justify  a  recovery  against  the 
original  members.  There  is  no  evidence  here 
that  he  was  aware  of  the  change.  He  seems 
to  have  been  as  much  without  notice  as  the 
plaintiffs  themselves.  But  were  it  otherwise, 
we  may  say,  in  the  language  of  Lord  Black- 
burn, 'Nothing  is  stated  to  show  either  that  the 
defendant  was  under  any  obligation  to  inform 
the  banking  house  of  that  fact  or  that  he  took 
any  steps  to  conceal  it.'  At  all  events,  his  con- 
tract is  to  guarantee  a  copartnership  firm  com- 
posed of  certain  persons,  and  that  contract  can- 
not be  altered  or  extended  without  his  consent." 
See  also  Backhouse  v.  Hall,  6  Best  &  S.  507. 

We  are  unable  to  agree  with  counsel  for 
plaintiff  that  there  Is  not  sufficient  evidence  of 
the  dissolution  of  the  firm  of  Arnestad  &  £^- 
^rud.  The  evidence  on  the  point  is  very  sat- 
isfactory. Nor  do  we  find  anything  in  the 
case  to  rebut  it.  The  deficit  sued  for  having 
resulted  from  misappropriation  of  funds  by 
Arnestad  after  Eggerud  had  retired  from  the 
business,  the  district  court  was  right  in  ren- 
dering judgment  for  the  sureties  on  the  bond. 
It  follows  that  such^'t/^m^nt  must  be  afflrtrud, 
and  it  is  so  ordered. 

All  concur. 


End  of  Cases  in  Book  84. 
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SHOWING  the  Clianges,  Progress,  and  Development  of  the  Law  during  the  Second  Quarter  of 
the  Judicial  Year  Beginning  with  October  1. 1896,  Classified  as  Follows: 


Public,  Official,  and  Statutory  Mattbbs. 
Contractual  and  Commercial  Relations. 
Corporations  and  Associations. 
IV.  Domestic  Relations. 
V.  Personal  Capacity. 
VI.  Torts;  Negligence;  Injuries. 
VII.  Property  Rights. 

VIII.  Civil  Remedies*  Rules  and  Principles. 
IX.  Criminal  Law  and  Practice. 


I. 

IL 

III. 


I.   Public,  Official,  and  Statutory  Matters. 


Legislative  bodies. 

Failure  to  enter  the  j^eas  and  nays  on  legis- 
lative journals,  as  required  by  the  Constitution 
on  the  second  and  third  readings  of  a  statute 
authorizing  municipal  indebtedness,  is  held 
fatal,  although  the  speakers  certify  that  the 
act  was  ratified.     (N.  C.)  487.  % 

A  proposal  to  hold  a  constitutional  conven- 
tion is  held  to  be  properly  submitted  to  popu- 
lar vote  and  to  be  properly  made  by  joint  reso- 
lution, and  not  in  the  form  of  an  ordinary 
law.     (N.  D.)  97. 

The  distinction  between  a  concurrent  reso- 
lution of  the  legislature  and  a  law  is  main- 
tained in  a  case  which  holds  that  such  a  reso- 
lution ratifying  an  appointment  by  the  gov- 
ernor is  not  ''express  authority  of  law,"  within 
the  constitutional  provisions  requiring  such 
authority  for  any  contract  which  can  create  a 
claim  against  the  state.     (Cal.)  262. 

A  rule  of  procedure  requiring  two  thirds  of 
the  members  of  a  branch  of  a  municipal  gov- 
ernment in  order  to  dispense  with  a  reading  of 
a  proposed  ordinance  is  construed  to  mean 
two  thirds  of  the  members  voting,  if  they  are 
a  majority,  and  if  a  majority  constitutes  a 
quorum.     (Md.)  469. 

Eminent  domain. 

Payment  into  court  of  the  amount  of  an 
award  appealed  from  in  eminent  domain  cases 
is  held  insufficient  to  satisfy  a  constitutional 
provision  that  just  compensation  must  be  paid 
or  secured  before  the  property  is  taken  or 
injured.     (Pa.)  439. 

A  railroad  is  held  to  be  public  and  entitled 
to  the  exercise  of  eminent  domain,  although 
built  for  a  few  miles  from  a  sawmill,  through 
a  timbered  region  where  all  who  choose  are 
entitled  to  ride  upon  it  as  passengers  or  to 
have  freight  transported  over  it,  even  if  the 
number  exercising  the  right  is  very  small. 
(Or.)  868. 

The  authority  given  to  a  street  railway  com- 
pany to  cross  any  railroad  is  held  limited  to 
the  right  to  cross  on  streets  or  highways  where 
other  provisions  confine  the  street  railway 
route  to  the  established  streets  and  highways. 
(Pa.)  572. 
U  L.  R.  A.  55 


Licenses. 

The  constitutionality  of  a  statute  imposing 
the  burden  of  a  state  license  fee  of  $25  upon 
itinerant  vendors  of  goods,  and  requiring  a 
deposit  of  $500  as  security,  and  then  requiring 
a  local  license  fee  in  every  place  in  which 
goods  are  sold  equal  to  the  amount  of  tax  on 
the  value  of  the  stock  of  goods  at  the  ratio 
of  the  last  tax  assessment,  is  sustained,  although 
the  act  is  oppressive.  (Vt.)  100. 
Taxes  and  assessments. 

Money  of  a  nonresident  deposited  in  a  bank 
within  a  state,  although  mingled  with  trust 
funds,  is  held  to  be  property  within  the  state 
so  as  to  be  subject  to  the  New  York  transfer 
tax  act.     (N.  Y.^  285. 

While  expressing  the  opinion  that  the  legis- 
lature has  power  to  tax  domestic  judgments  in 
favor  of  and  owned  by  nonresidents,  a  Kansas 
case  holds  that  the  statutes  mentioning  judg- 
ments among  other  classes  of  personal  prop- 
erty to  be  taxed  do  not  include  judgments 
owned  by  nonresidents.    (Ran.)  810. 

Bonds  of  foreign  corporations  when  deposited 
within  the  state,  although  owned  by  a  non- 
resident, are  held  to  be  property  within  the 
state  subject  to  the  New  York  transfer  tax  act. 
(N.  Y.)232. 

A  distinction  between  bonds  and  stocks  of  a 
domestic  corporation  which  are  in  the  posses- 
sion of  a  nonresident  decedent  at  the  time  of 
his  death  in  another  state  is  made  by  holding 
that  the  stock,  but  not  the  bonds,  constitutes 
property  within  the  state  subject  to  a  transfer 
tax.     (N.  Y.)  288. 

A  taxation  of  the  average  amount  of  live 
stock  received  each  week  by  dealers  and  usu- 
ally sold  one  day  after  receiving  is  sustained 
under  the  Mar3'land  statutes,  although  they 
intend  to  export  a  part  of  them  and  actually 
do  export  about  two  thirds  of  all  that  they 
receive.     (Md.)  809. 

A  stipulation  in  a  mortgage  that  the  mort- 
gasror  shall  pay  all  taxes  upon  the  premises  is 
held  not  to  bind  him  to  pay  taxes  required  of 
the  mortgagee  under  a  subsequent  statute. 
(Mich.)  808. 

A  constitutional  limitation  of  the  tax  levy 
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by  a  county  is  held  to  constitute  a  defense 
against  sucli  a  levy  for  the  enforcement  of 
a  judgment  against  a  county,  although  the 
validity  of  the  debt  on  which  the  judgment 
was  rendered  may  be  conclusively  established 
thereby.    (Wyo.)  885. 

The  exemption  of  the  roadbed  of  a  railroad 
company  from  city  taxation  is  held  not  to 
extend  to  the  whole  of  a  strip  of  land  1»500 
feet  wide  used  as  a  coal  and  ore  terminal, 
although  a  large  part  of  it  is  covered  hj  tracks; 
but  on  a  sale  of  such  a  yard  to  satisfy  tax 
liens  the  purchaser  takes  subject  to  the  ease- 
ment of  the  tracks.     (Pa.)  564. 

A  special  assessment  for  special  benefits  on 
property  in  a  levee  district  is  held  to  be  within 
a  constitutional  provision  that  all  property 
must  be  taxed  according  to  its  value,  and 
therefore  a  tax  on  the  land  alone  and  partly  by 
acreage  instead  of  value  is  invalid.  (Tenn.) 
725. 

PoU  tax. 

The  right  to  sell  nontaxable  property  to 
enforce  payment  of  a  poll  tax  under  the 
Mississippi  Constitution,  declaring  that  such 
tax  is  a  lien  only  upon  taxable  property,  is 
denied,  and  the  provision  for  poll  taxes  is  said 
to  be  intended  more  as  a  clog  upon  the  fran. 
chise  than  as  a  means  of  revenue.    (Miss.)  472 

Municipalities. 

Land  within  the  limits  of  a  town,  although 
never  divided  into  building  lots,  is  held  sub- 
ject to  municipal  taxation  when  near  railroad 
depots  and  shops,  with  convenient  access  to 
highways  and  only  a  short  distance  from  the 
business  portion  of  the  town,  so  that  it  enjoys 
police  protection  and  the  other  benefits  of  the 
town.    (Ky.)  198. 

A  local  option  law  providing  that  cities  may, 
if  they  choose,  adopt  certain  charter  provisions, 
is  held  unconstitutional,  under  provisions  pro- 
hibiting special  laws  as  to  cities  and  requiring 
laws  as  to  them  to  be  uniform  throughout  the 
state.    (Minn.)  777. 

A  city  contract  for  a  water  supply  during 
the  term  of  twenty-one  years,  made  in  the  exer- 
cise of  discretionary  power  given  by  the  legis- 
lature, is  held  valid  in  Kansas.  (C.  C.  App. 
8th  C.)  518. 

The  power  of  the  court  to  cancel  a  contract 
for  a  municipal  water  supply  because  of  the 
inadequacy  of  the  stipulated  source  of  supply 
is  denied,  out  reformation  of  such  a  contract  is 
held  to  be  within  the  power  of  the  court  under 
the  Pennsylvania  statute.     (Pa.) 92. 

The  right  of  a  municipal  corporation  to  erect 
waterworks  of  its  own  is  held  subject  to  an 
implied  exception  where  it  has  contracted  with 
a  private  corporation  for  a  water  supply,  and 
in  such  case  if  it  wishes  to  own  a  water- 
works plant.it  is  held  necessary  for  it  to  pro- 
ceed as  the  statute  authorizes  it  to  do  to  acquire 
that  of  the  private  company.  (Pa.)  567. 
Counties. 

An  act  to  incorporate  a  county  is  held  void 
under  a  constitutional  provision  requring  a 
uniform  system  of  county  governments. 
(Nev.)  602. 

Power  to  make  county  bonds  payable  in 
ffold  coin  of  the  present  standard,  weight,  and 
fineness,  is  held  not  to  be  included  in  the 
power  conferred  by  statute  to  issue  bonds 
84  L.  R.  A. 
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without  mentioning  the  kind  of  money  ii> 

which  they  shall  be  paid.    (Tenn.)  541. 

The  prohibition  of  county  aid  to  any  indi- 
vidual, association,  company,  or  corporation 
is  held  inapplicable  to  aid  given  to  the  state  or 
the  United  States  for  a  public  improvement. 
(Wash.)  817. 

A  donation  of  county  funds  made  to  secure 
the  location  of  a  state  institution  for  the  feeble 
minded  within  the  county  is  upheld  against  the 
claim  that  it  was  not  for  a  public  purpose  and 
that  it  violated  the  rule  of  uniformity  as  to 
taxation.    (Wis.)  181. 

Township. 

A  township  is  held  to  be  a  municipal  corpo- 
ration within  the  meaning  of  a  statute  au- 
thorizing the  refunding  of  indebtedness  by  the 
issue  of  bonds.    (Ean. )  674. 
Officers. 

The  next  election  of  the  people  prescribed 
by  the  California  Constitution  for  the  expira- 
tion of  commissions  granted  by  the  governor 
to  fill  a  vacancy  is  held  to  mean  the  next  elec- 
tion provided  for  filling  the  particular  office 
vacant,  and  not  necessarily  the  next  succeed- 
ing general  election.     (Cal.)  41. 

A  statute  to  provide  a  bipartisan  police 
board  by  giving  each  member  of  a  common 
council  the  right  to  vote  for  but  two  of  four 
members,  and  limiting  the  choice  to  persons 
belonginff  to  the  party  having  the  highest  or  the 
next  highest  representation  in  the  council,  ia 
held  void.  A  majority  of  the  judges  agree 
that  a  minority  of  the  council  which  is  thus 
given  power  to  choose  half  the  commissioners 
is  not  a  city  authority,  within  a  constitutional 
provision  allowing  the  legislature  to  designate 
the  authority  which  can  appoint  local  otfcers. 
(N.  Y.)408. 

The  liability  of  a  supervisor  for  public 
money  lost  by  the  failure  of  a  bank  in  which 
he  had  deposited  it  is  sustained  on  grounds  of 
public  policy,  although  he  acted  in^ood  faith 
and  without  negligence.  (N.  Y.)678. 
Civil  service  rules. 

A  statute  preferring  veterans  to  all  other  per- 
sons except  women  in  appointments  in  the 
civil  service  is  sustained,  although  it  gives 
them  some  advantage  over  other  persons. 
(Mass.)  58. 

Voters  and  elections. 

Nominations  made  by  a  political  club  were 
refused  recognition  as  those  of  a  county  con- 
vention when  the  participants  did  not  regard 
themselves  as  a  convention  and  had  not  been 
chosen  as  delegates  or  any  of  the  usual  steps 
been  taken  for  a  convention.    (Mont.)  815. 

In  another  similar  case  in  the  same  state  the 
attempt  of  twenty-one  persons  to  form  a  new 
party  and  then  at  the  same  time  successively 
hold  a  county  convention  and  a  state  conven- 
tion without  any  previous  steps  taken  for  a 
convention  was  held  unavailing.   (Mont.)  313. 

Nominations  of  presidential  electors,  made 
by  the  chairman  of  the  state  committee  of  a 
political  party  with  100  associates  by  certif- 
icate, are  held  valid  under  the  Wyoming  stat- 
ute when  made  in  lieu  of  candidates  previoosly 
named  in  the  same  manner  who  had  declined, 
and  when  an  objection  is  raised  only  by  the 
committee  of  a  different  political  party. 
(Wyo.)  845. 
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The  attempt  of  a  noDresident  candidate  for 
Vice  President  to  prevent  the  use  of  bis  name 
on  a  state  ticket  for  presidential  electors  nomi- 
nated at  a  certain  state  convention  in  Kansas 
is  held  ineffectual,  although  the  statute  pro- 
vides that  a  person  named  as  a  candidate 
may  cause  ''  bis  name  to  be  withdrawn  from 
nomination.".  In  this  case  there  was  no  at- 
tempt to  decline  the  national  nomination,  or 
even  to  withdraw  as  a  candidate  within  the 
state.     (Kan.)  146. 

A  statute  prescribin^r  a  property  qualifica- 
tion for  voters  at  city  elections  is  sustained,  in 
the  absence  of  any  constitutional  provision  to 
the  contrary,  although  tbe  Constitution  pro- 
vides no  other  qualification  for  any  male  citi- 
zen of  full  ase  than  that  of  residence.  (Md.) 
56. 

The  addition  of  the  party  name  after  a  can- 
didate's name  written  on  a  ballot  in  the  same 
way  that  such  designations  follow  the  printed 
names  of  candidates  is  held  not  to  destroy  the 
legality  of  the  ballot  when  it  was  clearly  not 
intended  as  a  distinguishing  mark.    (Cal.)  45. 

The  power  of  the  legislature  to  prevent  the 
appearance  of  the  name  of  any  candidate  for 
an  office  more  than  once  upon  an  official  bal- 
lot is  sustained  against  the  claim  that  it  in- 
fringed the  rights  of  electors.    (Ohio)  408. 

The  two  thirds  of  the  voters  voting  at  an 
election  whose  assent  is  necessary  to  authorize 
municipal  indebtedness  is  held  to  mean  two 
thirds  of  all  the  votes  cast  for  any  purpose  at 
the  election.     (Ky.)  256. 

The  right  to  examine  the  records  of  the 
electoral  Board  is  held  to  be  limited  to  so  much 
of  the  records  as  relates  to  the  appointment 
and  removal  of  judges  and  commissioners  of 
election  and  registers  or  the  ordering  of  a  new 
registration.     (Va.)  144. 

Courts, 

Two  of  the  three  members  of  the  Tennessee 
court  of  chancery  appeals,  in  the  absence  of 
the  other,  are  held  to  have  authority  to  con- 
sider and  decide  cases,  although  there  is  no 
provision  of  law  on  the  subject.  The  case 
seems  to  be  without  direct  precedent.  (Tenn.) 
5a8. 

A  conflict  between  the  rules  of  an  appel- 
late and  a  lower  court  is  considered  in  a  case 
which  holds  that  a  judgment  rendered  against 
a  party  in  the  absence  of  his  counsel  in  ac- 
cordance with  a  rule  of  the  court,  but  when 
the  court  knows  that  tbe  counsel  is  engaged 
in  the  supreme  court  in  obedience  to  the  rule 
of  the  latter  court,  is  held  invalid.    (Pa.)  503. 

An  action  for  personal  injuries  the  parties 
to  which  reside  and  the  cause  of  which  arose 
in  another  state  is  sustained  under  the  Federal 
Constitution  guaranteeing  equal  privileges  and 
immunities  to  the  citizens  of  the  several 
states.    (Wis.)  503. 

Interstate  commerce. 

Overruling  the  prior  decision  in  the  same 


state,  it  is  held  that  state  laws  prohibiting  the 
running  of  railway  trains  on  Sunday,  if  en- 
acted in  good  faith  in  the  exercise  of  the  police 
power  and  without  discrimination  a^inst 
interstate  or  foreign  commerce,  do  not  violate 
the  Federal  Constitution.  (Va.)  105. 
Public  highways  and  grounds. 

A  grant  to  a  subway  company  of  the  rij^ht 
to  lay  a  subway  for  electric  wires  under 
streets  is  held  to  be  invalid  because  made  for 
private  business,  where  no  obligation  is 
shown  as  to  who  should  be  permitted  to  use  it. 
(Mo.)  860. 

Tbe  right  of  a  city  to  permit  a  permanent 
freight  house  to  be  built  by  a  railroad  com- 
pany on  a  public  levee  is  denied  because  pub- 
lic grounds  are  held  in  trust  for  the  public. 
(Minn.)  184. 

The  vacation  of  a  part  of  a  street  at  some 
distance  from  one's  property  is  held,  review- 
ing the  authorities,  not  to  give  him  any  right 
of  action,  as  the  injury  is  common  to  the 
public,  where  ample  means  of  access  remain. 
(Ind.)  760. 

Equitable  estoppel  is  sustained  against  a 
claim  to  a  public  park  by  virtue  of  a  dedica- 
tion on  a  recorded  plat  where  the  original 
owner  has  always  continued  in  possession 
without  claim  by  the  public  except  as  it  may 
be  implied  from  failure  to  tax  it  for  some 
vears,  aft^r  which  he  makes  a  new  plat  describ- 
ing the  land  as  his  own,  makes  expenditures 
upon  it.  builds  a  sidewalk  under  order  of  the 
common  council,  and  his  second  plat  is  ex- 
presslv  adopted  in  an  act  incorporating  the 
city.  "(Wis.)  788. 

Milk  (est. 

The  tuberculin  test  of  cows  from  which 
milk  is  supplied  to  a  city  is  held  to  be  within 
the  power  of  municipal  authorities  to  provide 
by  ordinance.    (Minn.)  818. 
Oarbage. 

An  ordinance  prohibiting  the  transportation 
of  garbage  without  a  license  is  sustained  as  an 
exercise  of  the  police  power,  but  held  inappli- 
cable to  such  rejected  food  as  may  be  utilized 
for  other  purposes  so  long  as  they  do  not  con- 
stitute a  nuisance.  (Conn.)  370. 
Schools. 

A  reservation  of  the  right  to  dismiss  a  school 
teacher,  stamped  across  his  contract  of  em- 
ployment, is  held  ineffectual  to  give  the  di- 
rectors power  to  dismiss  him  arbitrarily,  where 
the  statute  gives  power  to  dismiss  for  incom- 
petence, improper  conduct,  or  inattention. 
(Tenn.)  548. 

State  university. 
The  power  of  the  legislature  to  designate 
where  a  department  of  the  state  university 
shall  be  located  is  denied«inder  a  constitutional 
provision  giving  tbe  general  supervision  of  the 
university  to  a  board  of  regents.     (Mich.)  150. 


II.  Contractual  and  Commbrcial  Rblationb. 


The  performance  of  one's  own  contract 
which  he  has  bestilated  or  refused  to  perform 
is  held  a  sufficient  consideration  for  a  promise 
to  him  by  a  third  person  who  will  be  benefited 
by  the  performance.  (Mass.)  88. 
84  L.  R.  A. 


An  agreement  by  the  father  of  a  bastard 
child  to  convey  property  to  tbe  mother  in  con- 
sideration of  her  release  of  her  right  to  compel 
him  to  assist  in  maintaining  the  child  is  sus- 
tained against  the  contention  that  the  promise 
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is  based  solely  on  a  past  consideration.  (Conn.) 
860. 

A  contract  not  to  engage  in  the  same  busi- 
ness in  the  locality,  made  by  one  who  sells  his 
business,  is  held  to  be  broken  by  his  taking 
stock  in  or  helping  to  organize  or  manage  a 
corporation  to  carry  on  such  business.  (N.  C.) 
889. 

The  generic  term  "money"  is  held  to  cover 
everything  that  by  common  consent  represents 
property  and  passes  as  money  in  current  busi- 
ness transactions;  therefore  the  payment  of  a 
debt  or  judgment  during  the  late  civil  war  in 
confederate  money,  if  accepted,  is  regarded  as 
full  settlement.  The  authority  of  an  agent  to 
receive  it  in  such  a  case  is  upheld  if  it  was 
then  generally  received  in  business  transactions 
as  the  current  money  of  the  country.  (Fla.) 
283. 

BiUs  and  notes. 

The  fact  that  the  president  of  a  corporation 
who  pledges  its  negotiable  note  for  his  own 
debt  was  the  officer  who  signed  it  is  not  held' 
to  prevent  the  taker  from  being  a  bona  fide 
holder,  if  the  note  was  payable  to  a  third  per- 
son who  had  indorsed  it.    (N.  Y.)  69. 

The  indorsement  of  a  firm  name  on  his  own 
note  to  the  firm,  made  by  one  partner  who 
discounts  it  for  his  own  benefit,  is  held  to  give 
notice  of  anv  lack  of  authority  to  make  the  in- 
dorsement. '  (Pa.)  723. 

Ba7id8. 

The  bond  of  the  cashier  of  a  national  bank 
"for  and  during  all  the  time  he  shall  hold  the 
said  office"  is  held  to  cover  defaults  in  years 
subsequent  to  that  in  which  it  is  given,  al- 
though the  by-laws  of  the  bank  provided  for 
his  election  annually  and  he  was  in  fact  ap- 
pointed by  resolution  every  year.  (C.  C.  App. 
8th  C.)  477. 

The  rule  that  a  surety's  responsibility  is  to 
be  strictly  interpreted  is  applied  by  a  decision 
that  sureties  on  a  bond  for  a  firm  as  agents  are 
not  responsible  for  misappropriation  by  one 
member  after  the  dissolution  of  the  firm  and 
the  retirement  of  the  other  party  from  the 
agency,  even  if  the  pledgee  knew  nothing  of 
such  dissolution.  (N.  D.)  861. 
Banks, 

The  credit  of  checks  and  drafts  by  a  bank  to 
a  correspondent  after  the  latter  has  failed  but 
before  the  other  knows  of  that  fact  is  held  in- 
effectual to  prejudice  the  rights  of  a  depositor 
of  such  paper,  when  it  was  received  fraudu- 
lently by  the  insolvent  bank.  But  such  credit 
before  the  actual  failure  of  the  bank  was  held 
to  bar  the  depositor's  right  to  reclaiib  the  paper 
or  its  proceeds.    (Tenn.)  532. 

A  credit  by  one  bank  to  another  of  a  draft 
made  on  the  same  day  that  the  latter  bank 
failed  was  presumed, in  favor  of  the  general 
creditors  seeking  a  pro  rata  distribution  of  the 
assets  of  the  insolvent  bank  and  against  the 
original  depositor  of  the  draft  therein  which 
was  fraudulently  received  by  the  insolvent 
bank,  to  have  been  made  before,  and  not  after, 
the  failure.    (Tenn.)  536. 

Insurance, 

Gasolene  constituting  a  part  of  the  usual 
stock  kept  in  a  country  store  is  held  properly 
kept  on  insured  premises  notwithstanding  a 
printed  condition  prohibiting  it,  where  the 
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written  description  of  the  insured  propery 
specifies  such  stock  as  is  usually  kept  in  such 
stores.     (Cal.)  857. 

A  new  question  as  to  the  rl^ht  of  the  bene- 
ficiary of  a  certificate  on  the  life  of  an  insane 
person  to  notice  of  his  failure  to  pay  assess- 
ments is  decided  in  favor  of  such  right  after 
notice  of  the  condition  of  the  insured  and  a 
request  for  such  notice.    (Pa.)  436. 

A  policy  of  insurance  issued  by  a  foreign 
company  m  another  state  is  held  to  be  within 
the  scope  of  the  New  York  statute  giving  a 
married  woman  the  right  to  assign  a  policy  of 
insurance  on  her  husband's  life,  with  his  writ- 
ten consent,  when  it  is  issued  for  her  benefit. 
(N.  Y.)  175. 

The  intentional  killing  of  an  insured  person 
by  a  third  person  without  the  former's  conniv- 
ance or  foreknowledge  is  held  to  be  an  acci- 
dent within  the  meaning  of  an  insurance 
policy,  and  the  omission  of  the  word  "death" 
from  a  clause  excluding  liability  for  intentional 
injuries  infiicted  by  any  other  person,  when  it 
is  used  in  other  excepting  clauses  immediately 
contiguous,  is  held  to  leave  the  insurer  liable 
incase  of  the  murder  of  the  insured.  (Pa.) 
301. 

A  decision  respecting  perpetual  insurance 
holds  that  a  provision  making  the  company 
liable  forever  to  the  assured,  his  heirs,  and  as- 
signs, and  that  any  assignment  of  the  policy 
shall  be  brought  to  the  ofilce  of  the  company 
to  be  entered  and  allowed,  does  not  give  the 
company  any  right  to  refuse  to  enter  and  al- 
low an  assignment  solely  because  it  has  decided 
not  to  consent  to  the  transfer  of  old  policies. 
(Pa.)  159. 

An  insurer  against  loss  by  reason  of  lia- 
bility for  rent  under  a  lease  while  the  building 
is  untenantable  because  of  fire  is  held  not  to  t^ 
relieved  by  the  tenant's  receiving  from  his 
landlord  a  part  of  the  proceeds  of  the  land- 
lord's insurance,  at  least  when  the  combined 
amounts  will  not  wholly  reimburse  the  tenant. 
(Pa.)  600. 

Lease. 

The  washing  away,  by  unprecedented  rav- 
ages of  a  river,  of  land  leased  for  a  landing,  so 
that  only  a  mere  fragment  of  the  lot,  unavaila- 
ble for  such  use,  was  left,  is  held  to  extinguish 
the  obligation  to  pay  rent.  (C.  C.  App.  Gth  C.) 
550. 

The  lease  of  the  roof  and  outside  of  a  party 
wall  on  a  building  for  the  purpose  of  advertis- 
ing by  means  of  astereopticon  is  construed  in  a 
case  which  holds  that  there  is  no  eviction  bv 
reason  of  the  fact  that  the  value  of  the  wall 
for  advertising  purposes  is  destroyed  by  the 
fact  that  the  roof  of  the  adjoining  building  is 
leased  to  another  person  and  a  screen  erected 
thereon  for  advertising  purposes.  (Pa.)  575. 
Carriers. 

The  relation  of  a  steamboat  company  to  a 
passenger  occupying  a  stateroom  is  held  to  be 
that  of  an  innkeeper,  and  the  carrier  is  held 
liable  as  an  insurer  for  money  stolen  from  the 
passenger's  clothing  during  the  night  while  his 
stateroom  door  was  locked  and  his  windows 
fastened.     (N.  Y.)  682. 

A  constitutional  provision  that  common  car- 
riers shall  not  contract  for  relief  from  their 
common-law  liability  is  held  to  preclude  a 
stipulation  limiting  the  value  of  animals  car- 
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ried  aud  requiring  notice  of  injury  before  they 
are  unloaded  or  mixed  with  others,  in  order  to 
recover  damages.     (Ky.)  685. 

The  contract  of  a  baggage  transfer  company 
to  transport  baggaee  from  a  residence  to  a 
railroad  depot  is  held  to  be  fully  performed,  so 
that  the  liability  terminates,  when  the  baggage 
is  delivered  to  the  agent  of  the  railroad  com- 
pany at  the  depot.    (Ala.)  137. 

Telegrams. 

Overniling  an  early  decision  in  that  state,  a 
Missouri  case  now  holds  that  a  stipulation 
against  liability  for  mistakes  in  unrepealed 
telegrams  is  not  valid  so  far  as  it  applies  to 
cases  of  negligence.    (Mo.)  492. 

A  rule  of  a  telegraph  company  not  to  deliver 
messages  outside  of  a  i  mile  limit  is  held 
ineffectual  to  excuse  the  company  for  delay  in 
delivering  a  message  when  the  rule  was  not 
known  to  the  sender  or  mentioned  by  the 


agent  receiving  the  message  about  dark,  who 
said  it  could  t^  delivered  that  night.  (Tenn.) 
481. 

Notice  by  letter. 

Notice  by  registered  letter,  when  authorized^ 
is  held  complete  by  due  registration,  but  not 
until  the  letter  is  numbered  as  required  by 
postal  regulations,  although  the  postmaster 
may  have  received  it  properly  addressed  and 
stamped  and  given  a  receipt  therefor.  (Iowa) 
466. 

Law  of  place. 

A  contract  to  pay  money  to  a  loan  associa- 
tion situated  in  another  state  at  its  place  of 
business  is  held  to  be  governed  by  the  laws  of 
that  state,  although  it  has  an  agency  at  the 
place  where  the  borrower  resides,  through 
which  the  contract  was  made.     (Pa.)  595. 

See  also  infra,  VII.,  as  to  place  of  remedy. 


III.   Corporations  and  Associattonb. 


Authority  to  lease  a  railroad,  ^iven  by  the 
statutes  of  another  state,  is  held  meffectual  to 
sustain  the  lease  of  a  railroad  contrary  to  the 
policy  of  the  state  in  which  the  road  is  situated. 
(Pa.)  577. 

The  foreclosure  of  a  railroad  mortgage,  insti- 
tuted in  behalf  of  another  company  which  had 
obtained  a  majority  of  the  stock  of  the  com- 
pany and  also  of  the  mortgage  bonds,  was 
defeated  by  showing  that  the  corporation  buy- 
ing the  stock  had  obtained  control  of  its  affairs 
and  rejected  business  which  would  have  pro- 
duced mcome,  and  diverted  the  income  received 
to  other  purposes  than  the  payment  of  interest 
on  the  mortgage,  thereby  causing  a  default. 
(N.  Y.)76. 

Liability  of  a  stockholder  under  statutes 
which  make  it  contractual  and  not  penal  is 
held  to  be  a  part  of  the  assets  which  go  to  a 
receiver  of  a  corporation.     (Pa.)  737. 

The  right  to  credit  payments  of  dues  in  a 
building  and  loan  association,  made  by  a  stock- 
holder upon  a  loan  which  is  tainted  with  usury, 
is  denied  on  the  ground  that  this  would  release 
such  a  shareholder  from  his  portion  of  the 
losses.    (Tenn.)  201. 

The  judgment  of  a  sister  state  as  to  the 
assets,  debts,  and  amount  of  assessments  neces- 
sary in  winding  up  a  mutual  insurance  com- 
pany is  held  to  be  conclusive  on  a  stockholder 
m  another  state  as  to  such  assessments.  (Mich.) 
694,  701. 

But  an  assessment  on  premium  notes,  made 


I  by  a  receiver  of  a  mutual  insurance  company 
under  a  decree  of  the  court,  is  held  not  to 
be  an  adjudication  binding  on  the  courts  of 
another  state  as  against  the  maker  of  such  a 
note,  who  was  not  a  party  to  the  proceedings 
and  who  before  the  bankruptcy  of  the  com- 
pany had  surrendered  his  policy  and  received 
back  his  note.     (Iowa)  704. 

Partnership. 

The  goodwill  of  a  partnership  business  is 
held  to  belong  to  the  surviving  partners  when, 
under  the  contract  of  partnership,  the  latter 
purchased  the  interest  of  the  deceased  at  its 
inventoried  and  appraised  value  with  the  right 
to  continue  the  business.  (Cal.)  265. 
Religious  society. 

An  attempt  by  the  majority  of  the  members 
of  an  independent  congregation  of  the  *'  Dis- 
ciples of  Christ"  who  hati  been  wrongfully 
dropped  from  the  rolls  to  hold  a  meeting  under 
direction  of  a  tribunal  of  the  elders  of  sister 
congregations  and  choose  new  officers  is  held 
ineffectual.    (Pa.)  169. 

Club. 

The  distribution  of  intoxicating  liquors  by 
an  incorporated  club  to  its  members  is  held  not 
to  constitute  a  sale  within  the  meaning  of  a 
license  law  when  it  is  done  without  profit  but 
on  payment  by  each  member  for  what  he 
receives  as  he  pays  for  other  food  and  drink 
obtained  there.    (Pa.)  94. 


lY.  DoMBBTic  Relations. 


See  also  infra,  IX. 

A  child  by  adoption  is  held  to  be  "lawful 
issue"  of  the  adopted  parent  within  the  mean- 
ing of  a  will  making  a  gift  to  the  latter  with 
remainder  to  lawful  issue,  where  the  statute 
makes  the  adopted  child  a  child  for  all  pur- 
poses except  to  take  property  expressly  limited 
to  heirs  of  the  body.     (R.  I.)  500. 

Exceptions  to  the  rule  that  a  marriage  valid 
in  one  place  must  be  valid  everywhere  are  con- 
sidered in  a  case  which  holds  that  the  general 
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rule  applies  when  mere  matters  of  form  or 
ceremony  are  in  question.    (Md.)  778. 

The  effect  of  intoxication  to  defeat  a  mar- 
riage is  considered  in  a  case  which  holds  that 
the  degree  of  intoxication  must  be  such  as  to 
render  the  person  non  compos  mentis  and  devoid 
of  reason.    (Pla.)  87. 

Habitual  intemperance  which  will  authorize 
divorce  is  held  not  to  be  shown  by  the  fact  of 
intoxication  about  once  in  three  weeks  to  such 
an  extent  that  the  person  did  not  go  as  usual  to 
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work  on  the  next  morning,  and  that  this  had 
continued  for  about  two  years,  if  it  had  not 
caused  any  loss  of  his  position  nor  produced 
want  or  suffering  in  his  family.    (Conn.)  449. 

A  divorce  obtained  in  a  suit  brought  by  the 
guardian  of  an  insane  man  is  held  absolutely 
void,  although  the  wife  is  held  estopped  by 
her  acquiescence  therein  and  subsequent  con- 
tract of  marriage,  from  claiming  the  rights  of 
a  widow  in  the  husband's  estate.     (Iowa)  161. 

The  right  of  a  husband  to  claim  alimony 
from  his  wife's  separate  estate  on  divorce  is 
denied  in  the  absence  of  a  statutory  provision 
therefor,  and  a  provision  allowing  the  wife  to 
sue  in  her  own  name  "as  well  as  the  husband" 
in  a  bill  for  divorce,  alimony,  and  mainte- 
nance, is  considered  to  be  merely  in  respect  to 
her  right  of  action  and  not  an  enlargement  of 
his  right.    (Neb.)  110. 

The  insanity  of  a  husband  is  held  insufficient 


to  make  a  contract  by  his  wife  for  his  support 
in  a  hospital  valid  when  it  is  not  executed  in 
the  statutory  mode.    (Ala.)  228. 

A  renewal  by  a  married  woman  of  an  accom- 
modation indorsement  made  before  marriage  is 
held  valid  under  a  statute  which  excepts  an 
accommodation  indorsement  from  the  contracts 
which  she  is  allowed  to  make.    (Pa.)  597. 

The  sale  of  laudanum  to  a  married  woman 
after  repeated  protests  of  her  husband  and 
knowing  that  it  is  destroying  her  mind  and 
body  is  held  to  give  a  cause  of  action,  although 
there  is  no  direct  precedent  for  it,  to  the  hus- 
band.   (N.  C.)  808. 

A  husband's  right  of  action  for  loss  of  his 
wife's  society  is  held  to  be  defeated  where  the 
injury  results  in  her  death  and  recovery  there- 
for has  been  had  for  the  benefit  of  her  estate. 
(Ky.)  788. 


V.  Personal  Capacity. 


The  right  of  an  incompetent  person  who 
executed  a  deed  of  trust  for  the  preservation 
of  bis  property  to  revoke  it  is  denied  except  on 
condition  that  the  court  approves  the  revoca- 
tion.   (Pa.)  707. 

The  fact  that  an  accommodation  indorser  of 


a  note  became  mentally  incompetent  to  do 
business  before  signing  a  renewal  note,  which 
was  taken  in  good  faith  and  the  old  note  there- 
upon discharged,  is  held  insufficient  to  release 
his  estate  from  liability  thereon.  (Tenn.)  274. 
See  also  infra,  VII.,  Oijt. 


VI.  ToRTfl;  Nboligencb;  Injuries. 


Fraud. 

Fraud  in  inducing  a  man  to  marry  a  woman 
who  is  pregnant  by  another,  by  falsely  repre- 
senting that  she  is  virtuous,  is  held  to  give  the 
husband  a  right  of  action  for  damages  notwith- 
standing the  fact  that  no  precedent  for  the  ac- 
tion could  be  found.  (N.  Y.)  156. 
Fright. 

Recovery    for   miscarriage   resulting  from 
fright  caused  by  negligence  is  held  not  to  be 
allowable  as  the  miscarriage  is  not  the  proxi- 
mate result  of  the  negligence.     (N.  Y.)  781. 
Food. 

For  furnishing  unwholesome  food  at  a  res- 
taurant, by  which  a  person  is  injured,  it  is 
held  that  the  proprietor  is  liable  only  if  it  was 
done  through  carelessness  or  negligence,  and 
the  mere  fact  that  a  person  is  injured  in  that 
way  does  not  make  a  prima  facie  case.  (lU.) 
464. 

Flooding  land. 

The  grant  of  a  right  to  flood  a  part  of  a 
farm  by  the  erection  of  a  dam  is  held  to  pre- 
clude the  maintenance  of  an  action  for  injuries 
caused  by  the  dam  to  the  remaining  portion  of 
.  the  land.     (S.  C.)  222. 

A  recovery  of  damages  for  flooding  lands  by 
a  dam  is  held  to  be  obtainable  under  the  emi- 
nent domain  law  and  not  by  suit  for  nuisance, 
where  the  dam  is  built  under  a  statute  giving 
power  to  raise  water  of  a  river  for  the  benefit 
of  a  public  canal,  and  providing  that  the  board 
shall  have  a  right  to  acquire  a  right  of  way  in 
the  manner  provided  by  law.  (S.  C.)  216. 
Electric  wires. 

The  utmost  care,  and  not  merely  very  great 
care,?i  to  have  perfect  insulation  of  electric 
wires  which  are  dangerous  is  held  necessary  at 
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places  wheie  persons  may  lawfully  go  for 
work,  business,  or  pleasure,  although  very 
great  care  may  be  sufficient  at  other  places. 
(Ky.)812. 

Unmft  premises. 

Although  the  owner  of  a  building  is  not  an 
insurer  against  accident  from  its  condition,  he 
is  bound  to  keep  it  in  such  condition  thai  it 
will  not  injure  any  person  rightfully  in, 
around,  or  passing  it,  so  far  as  he  can  do  so  by 
the  exercise  of  ordinary  care.     (Minn.)  557. 

The  liability  of  a  landlord  to  his  tenant  for 
the  unsafe  condition  of  the  premises,  which 
was  known  to  or  ought  to  have  been  known  to 
the  former,  but  not  to  the  latter,  is  sustained, 
although  the  tenant  examined  the  premises  and 
did  not  discover  the  defects.    (Tenn.)  828. 

Likewise  a  boarder  with  a  tenant  is  held  en- 
titled to  recover  damages  from  the  landlord 
under  the  same  conditions.    (Tenn.)  615. 

But  the  lessor  of  a  building  is  held,  in 
Ix)uisiana,  to  be  exempt  from  any  liability  to 
a  guest  of  the  lessee  for  injuries  sustained  by 
the  fall  of  a  gallery.    (La.)  609. 

Explosions. 

For  the  explosion  of  a  sewer  caused  by  the 
formation  of  gases  from  oil  that  had  been 
turned  into  the  sewer  during  a  conflagration, 
and  which  could  not  escape  because  the  outlet 
was  obstructed,  and  was  there  left  for  four 
days,  a  city  was  held  liable.    (Mo.)  118. 

Failure  to  give  warning  of  an  intended  blast 
in  an  excavation  .where  such  work  has  been 
going  on  for  several  weeks  is  held  not  to  create 
a  liability  for  injury  to  a  blacksmith  several 
hundred  feet  distant  by  the  starting  of  a  horse 
which  he  was  shoeing  when  the  blast  went  off. 
(Mich.)  182. 
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The  explosion  of  the  boiler  of  a  railroad  lo- 
<x>motive  which  was  known  to  be  defective  is 
held  to  make  the  railroad  company  liable  to  a 
person  near  the  railroad  who  was  struck  by  a 
fra^rment  of  the  boiler;  and  the  court  denies 
that  any  time  for  repairs  could  be  claimed  by 
the  company  after  such  notice,  but  that  it  was 
bound  to  discontinue  the  use  of  the  locomotive. 
(Ind.)  298. 

Injury  by  cars. 

The  fright  of  a  mule,  caused  by  the  noise  of 
an  electric  car,  is  held  not  to  make  the  street 
railway  company  liable  for  the  resulting  dam- 
ages, where  it  was  only  the  usual  and  neces- 
sary noise  of  the  car.    (N.  C.)  481. 

The  killing  of  a  bicycle  rider  by  %n  electric 
street  car  is  held  to  result  from  the  negligence 
of  the  rider,  and  the  motorman  is  held  justified 
in  assuming  up  to  the  last  moment  that  the 
rider  would  get  out  of  the  way.    (Cal.)  851. 

A  railroad  compan;^^  permitting  children  to 
brinff  dinners  to  their  fathers  emploved  in  a 
yara  is  held  not  to  be  liable  for  injury  to  a 
seven-year- old  boy  while  on  such  an  •errand 


when  he  ran  under  a  standing  freight  car  to 
get  a  ball  on  request  of  one  of  several  em- 
ployees playing  with  it,  when  it  was  not  neces- 
sary for  him  to  go  upon  that  track  or  under  such 
cars.    (Ga.)  459. 

Injury  to  passenger  or  person  on  ear. 

To  go  from  a  car  in  which  there  is  plenty  of 
standing  room  to  the  lower  step  of  a  car  plat- 
form in  order  to  vomit  is  held  such  negligence 
on  the  part  of  a  boy  about  fifteen  years  of  age 
as  to  prevent  recovery  for  his  injuries  when 
thrown  off  by  a  jerk  of  the  train.     (Ind.)  141. 

A  passenger  thrown  from  a  car  platform 
while  attempting  to  pass  from  one  car  to  an> 
other  while  the  train  is  in  motion  is  held  not 
to  have  been  negligent  as  matter  of  law,  and 
no  presumption  of  negligence  arises  from  the 
circumstances.    (D.  C.)  720. 

Failure  to  stop  a  train  on  a  sharp  up-grade 
to  remove  from  it  a  boy  who  catches  on  in 
violation  of  statute  and  of  the  engineer's  or- 
ders, is  held  not  to  show  wilful  or  wanton  neg- 
lect of  duty.    (Ind.)  767. 


VII.  Pbopertt  Rights. 


The  right  to  transfer  one's  property  in  pay- 
ment of  a  debt  while  he  is  solvent  is  held  to  be 
protected  by  the  Constitution,  and  a  statute 
making  void  any  conveyance  which  would 
have  tbe  effect  of  preferring  a  creditor  with- 
out limiting  it  to  cases  of  insolvency  is  held 
void.     (Tenn.)  445. 

Covenant  running  with  land, 
A  covenant  that  a  house  shall  be  forever  re- 
stricted from  having  any  building  attached  to 
the  messuage  of  more  than  a  certain  height  is 
held  to  run  with  the  land  and  to  apply  to  the 
premises,  and  not  merely  to  the  building  then 
•existing.    (Pa.)  227. 

Crops;  fences. 

An  elaborate  discussion  of  the  nature  of 
growing  crops  is  made  in  a  case  which  holds 
that  they  as  well  as  fences  are  realty  for  the 
purpose  of  jurisdiction  of  an  action  for  dam- 
ages to  them.    (Ga. )  206. 

Oil  and  gas. 

A  provision  in  an  oil  and  gas  lease  that  In 
•case  of  default  it  shall  be  **null  and  void"  and 
not  binding  on  either  party  is  held  to  create  a 
forfeiture  for  the  benefit  of  the  lessor  only  and 
At  his  option.    (Ohio)  62. 

Trademark. 

A  trademark  in  the  letters  *T.  C.  W."  gen- 
erally arranged  as  script  printed  in  a  hori- 
zontal line  upon  a  background  of  any  suitable 
color,  and  which  is  described  in  the  register  as 
consisting  in  its  essential  features  of  the  let- 
ters, is  held  not  to  be  infringed  by  the  letters 
''W.  H.  W."  in  script,  in  white,  in  a  hori- 
zontal line  upon  a  red  background.  (Pa.)  172. 
Fraud  on  voiftfs  rights. 

Tbe  attempt  of  a  man  just  before  death  to 
strip  himself  of  all  his  property  in  order  to  de- 
feat his  wife's  rights  therein,  by  delivering 
deeds  long  before  secretly  prepared  and  giving 
a  check  for  his  money,  is  held  to  constitute 
fraud  as  against  her.  (Colo.)  49. 
S4  L.  R.  A. 


Gift. 


A  peculiar  illustration  of  the  protection  of  a 
donee  is  afforded  where  one  placed  in  posses- 
sion of  land  in  anticipation  of  a  devise  is  held 
entitled  to  retain  it  as  against  a  guardian  of  the 
owner  after  the  latter  became  a  lunatic. 
(N.  J.)  297. 

Liens;  mortgages. 

An  implied  equitable  lien  in  favor  of  the 
grantor  or  real  estate  for  the  unpaid  purchase 
money  idfter  delivering  an  absolute  deed  and 
placing  the  erantee  in  possession  is  denied, 
after  a  considerable  review  of  the  authorities. 
(Or.)  690. 

The  lien  of  a  mutual  insurance  companv 
upon  insured  property  of  members  for  their 
shares  of  the  losses  and  expenses  is  given  prece- 
dence of  the  members'  homestead  rights. 
(S.  0  806. 

The  contract  price  for  building  a  railroad 
which  was  payable  in  bonds  and  stock  is  held 
for  the  purpose  of  determining  the  limit  for 
which  the  aggregate  of  subcontractors'  liens 
can  be  allowed  to  be  the  market  value  of  such 
securities  at  the  time  when  they  were  actually 
delivered  under  the  contract,  and  payments  to 
a  subcontractor  are  held  applicable  first  to 
that  part  of  his  claim  which  is  not  secured  by 
his  lien.    (C.  C.  App.  6th  C.)  625. 

The  fact  that  a  person  signs  a  supersedeas 
bond  as  surety  of  a  railroad  company  and 
thereby  prevents  a  levy,  when  there  is  a  mort- 
gage on  the  property  but  no  default  made  upon 
It  and  the  company  is  apparently  solvent,  is 
held  to  give  him  no  preference  to  the  mort- 
gagees on  the  subsequent  insolvency  of  the  com- 
pany and  his  enforced  payment  of  the  judg- 
ment.   (C.  C.  App.  6th  C.)  300. 

A  chattel  mortgage  obtained  before  an  as- 
signment for  creditors  is  held  valid  if  the  mort- 
gagee did  not  know  of  the  mortgagor's  con- 
templated assignment,  however  short  a  time 
may  have  elapsed  before  the  assignment.  (C. 
C.  App.  8th  C.)  620. 
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(dvHi  Rbmbdies;  RuIjBS  and  Principleb.) 
Wilts.  I  is  held  still  in  force,  although  the  wife  is  hy 

The  commoD-law  rule  that  marriage  without  |  statute  given  the  right  to  inherit  from  thehua- 
birth  of  issue  is  not  sufficient  to  revoke  a  will  {  band.    (Minn.)  884. 


VIII.  Civil   Remedies;    Rules  and  Principles. 


Survival  of  action. 

The  survival  of  the  right  to  recover  for  pain 
and  expense  caused  by  personal  injuries  which 
subsequently  resulted  in  death  is  denied  under 
the  Rhode  Island  statutes  which  give  a  right 
of  action  for  death,  as  the  court  holds  that  the 
general  provision  for  survival  of  actions  for 
personal  injuries  must  be  limited  to  those 
which  do  not  cause  death.  (R.  I.)  797. 
Place  wliere  remedp  may  be  ertforced. 

A  provision  of  the  Mississippi  Constitution 
precluding  the  defense  of  an  employee's  knowl- 
edge of  defects  in  appliances  by  which  he  was 
injured  is  held  self-executing,  and  is  enforced 
by  a  Federal  court  in  Tennessee,  when  the  in- 
jury was  received  in  Mississippi.  (C.  C.  App. 
6th  C.)  393. 

Jurisdiction  to  enforce  in  another  state  the 
liability  of  stockholders  in  a  Kansas  corpora- 
tion is  sustained  in  a  Federal  case.  (C.  C. 
App,  7th  C.)  742. 

But  the  statutory  liability  of  a  stockholder 
in  an  insolvent  Kansas  bank  is  held  by  the 
New  York  court  to  be  one  which  comity  does 
not  require  the  New  York  courts  to  enforce. 
(N.  Y.)  757. 

The  same  in  substance  is  decided  in  Illinois, 
reversing  a  prior  decision  on  rehearing,  al- 
though in  the  latter  state  special  stress  is  laid 
on  the  fact  that  the  remedy  provided  by  the 
Kansas  statutes  is  a  special  one.    (111.)  750. 

So,  the  liability  of  a  stockholder  for  unpaid 
subscriptions  under  the  Illinois  statutes  is  held 
not  to  be  a  general  contract  liability  which  can 
be  enforced  by  the  courts  of  another  state,  but 
to  be  limited  by  the  remedy  provided  in  the 
statute  which  corresponds  to  garnishment. 
(Cal.)  747. 

Limitations, 

A  statute  excluding  nonresidents  who  have 
become  such  after  a  cause  of  action  has  arisen 
in  the  state  from  the  benefit  of  a  statute  of 
limitations  is  upheld  as  constitutional.  (Pa.) 
440. 

Injunction. 

An  injunction  to  restrain  the  prosecution  of 
actions  for  instalments  on  a  contract  which  has 
been  commenced  by  an  assignee  in  another 
state  is  upheld,  when  it  was  done  to  avoid  a 
statute  of  the  state  in  which  the  contract  was 
to  be  performed  and  in  which  all  the  parties 
resided.    (Ind.)  368. 

Replevin. 

A  licensee  having  the  right  to  cut  and  re- 
move timber  for  which  he  has  paid  is  held  en- 
titled to  maintain  replevin  against  a  trespasser 
who  has  cut  the  timber,  but  is  required  to  re- 
imburse the  latter  for  the  enhancement  in 
value  of  the  property  by  manufacturing  it  into 
lumber  in  order  to  recover  the  lumber  or  its 
value.  (Wis.)  881. 
84  L.  R.  A. 


Attachment. 
A  false  written  statement  as  to  one's  finan- 
cial ability  in  order  to  obtain  credit  is  held  not 
to  constitute  any  basis  for  an  attachment  Id 
favor  of  a  person  who  did  not  rely  upon  such 
statement  or  know  of  it  until  after  he  bad 
given  credit.     (N.  Y.)248. 

Second  appeal. 
Elaborately  reviewing  the  question  how  far 
an  appellate  court  may  re-examine  its  ruling 
on  the  former  appeal,  the  Nebraska  court  bold» 
that  where  the  first  decision  merely  remanded 
the  case  for  a  new  trial  the  court  has  power  on 
a  second  appeal  to  re-examine  the  doctrines 
previously  declared.    (Neb.)  881. 


A  photographic  lens  owned  and  used  by  a 
photographer^  in  prosecuting  his  business  is 
held  to  be  within  a  statutory  exemption  of 
implements  of  trade.    (Conn.)  718. 

Individual  partners  are  not  allowed  to  claim 
their  statutory  exemption  out  of  the  partnership- 
property  in  case  of  insolvency,  unless  expressly- 
authorized  to  do  so  by  statute.    (N.  M.)  604. 
Tnsolwncy. 

Partnership  creditors  are  held  entitled  to 
vote  on  the  question  of  the  discharge  of  a 
single  insolvent  member  of  a  firm  which  is 
solvent.    (Mass.)  878. 

Damages. 

The  loss  to  a  child  on  account  of  its  mother's 
death  is  held  not  to  be  any  part  of  the  damages 
recoverable  in  a  suit  by  her  husband  as  admin- 
istrator under  the  Tennessee  statute  which  pre- 
vents the  extinguishment  of  the  cause  of  action 
by  death,  but  by  failing  to  provide  any  bene- 
ficiary for  the  death  of  a  married  woman  leaves 
the  recovery  to  inure  to  the  benefit  of  her  sur- 
viving husband.     (Tenn.)  448. 

An  instruction  that  plaintiff  is  "entitled"  to 
exemplary  damages  in  case  of  a  malicious 
injury  is  held  error,  since  at  most  such  damages- 
are  allowed  in  the  discretion  of  the  jury. 
(Wis.)  805. 

Evidence. 

The  measurement  in  the  presence  of  the 
jury  of  a  woman's  foot  and  her  leg  6  inches 
above  the  ankle  in  an  action  for  injuries  thereto, 
when  the  physicians  on  the  respective  sides, 
give  contradictory  testimony  as  to  such  meas- 
urements, should  not  be  rejected  by  the  court, 
—at  least  if  she  does  not  object.    (Iowa)  807. 

The  destruction  by  a  servant  of  his  em- 
ployer's books  after  the  latter's  death  is  held 
insufficient  to  raise  a  presumption  that  they^ 
contain  charges  against  the  servant,— especially 
when  they  had  already  been  examined  and 
the  servant  claimed  to  have  been  executing  his. 
employer's  orders.    (Wyo.)  581. 
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IX.  Criminal  Law  and  Practicb. 


An  inyalid  contract  to  dissolve  a  marriage  is 
held  not  to  be  admissible  in  favor  of  the  hus- 
band to  show  his  good  faith  in  contracting  a 
later  marriage  on  account  of  which  he  is 
charged  with  bigamy,  where  the  statute  does 
not  require  any  other  criminal  intent  than  is 
involved  in  his  entering  into  the  prohibited 
marriage.    (Nev.)  784. 

The  time  when  the  fatal  blow  is  struck  is 
held  to  be  the  time  of  a  murder  so  as  to  be 
governed  by  the  laws  then  in  force,  although 
they  are  changed  before  death  occurs.  (Neb.) 
851. 

The  strict  rule  as  to  indictments  is  Illustrated 
by  a  decision  that  an  indictment  alleging  an 
offer  of  a  •*biibe  and  money"  by  an  agent 
whom  the  accused  had  procured  **to  offer  a 
bribe  and  money  of  value"  does  not  sufficiently 
allege  that  the  money  offered  was  of  any  value; 
also  that  an  allegation  of  an  attempt  to  bribe 
a  juryman  with  intent  to  influence  his  action 
and  vote  as  a  juryman  is  not  sufficient  to 
show  the  knowledge  of  the  accused  that  he  was 
a  juryman  and  an  intent  to  influence  his  action 
as  juror.     (Minn.)  178. 

The  constitutional  provision  against  impris- 
onment for  debt  is  held  not  to  be  violated  by 
a  statute  making  it  a  misdemeanor  to  obtain 
accommodations  at  an  inn,  hotel,  or  boarding 
house  by  fraud,  or  fraudulently  to  remove 
baggage  or  other  property  therefrom.    (Tenn.) 

A  constitutional  provision  against  imprison- 
ment for  debt  is  held  to  be  violated  by  a 
statute  making  it  a  misdemeanor  to  receive  a 
deposit  in  an  insolvent  bank  where  the  punish- 
ment is  by  fine  of  double  the  deposit,  one  half 
9i  L.  R.  A. 


to  go  to  the  depositor,  and  payment  to  him  is 
made  a  defense.    (Ala.)  684. 

Sending  letters  or  circulars  to  a  debtor 
threatening  to  advertise  a  claim  against  him  for 
sale,  which  is  in  violation  of  a  statute  against 
threatening  to  injure  credit  or  reputation,  is 
held  not  to  be  within  the  constitutional  rights 
of  property  or  of  free  speech.     (Mo.)  127. 

A  city  ordinance  prohibiting  barbers  from 
working  on  Sunday  is  held  unconstitutional  as 
class  legislation.    (Wash.)  68. 

The  constitutional  power  to  pardon  being 
conferred  upon  the  governor  and  several  asso- 
ciates, it  is  held  that  the  legislature  cannot 
restore  a  convict  to  competency  as  a  witness. 
(Fla.)  251. 

A  statute  denying  the  usual  good-time  allow- 
ance to  a  convict  serving  for  his  second  offense 
is  held  not  to  be  «z;  past  facto  as  applied  to  the 
punishment  of  an  offense  subsequently  com- 
mitted merely  because  the  first  offense  was 
before  the  statute.    (Mich.)  98. 

The  validity  of  cumulative  and  successive 
sentences  is  sustained  as  an  exercise  of  common- 
law  powers,  and  no  act  of  Congress  is  held 
necessary  to  authorize  such  sentences  by  a 
Federal  court.    (C.  C.  App.  6th  C.)  509. 

The  employment  of  a  convict  upon  the  public 
roads  by  order  of  county  commissioners  and 
under  control  of  a  captain  of  the  chain  gang 
who  is  a  public  agent  is  held  lawful  against  the 
contention  that  such  order  is  in  the  nature  of 
an  additional  sentence,  and  it  is  held  not  ta 
constitute  a  hlrine  out  for  which  an  order  of 
the  court  contained  in  the  sentence  is  necessary. 
(N.  0.)  392. 
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Aetion.    See  Dbath. 

Admiralty;  Imprisonment  under  orders  of 

court  in,  as  Imprisonment  for  debt  664 

Alimony.    See  Husband  and  Wuv. 

Amnesty*    See  Pabdon. 

Appeals'  coDcluslTeness  of  prior  decisions  on 
subsequent  appeals:  — (a)  Generally;  (b) 
where  the  prior  decision  is  erroneous; 
(e^  as  applied  to  matters  after  remanding 
a  case;  (d)  as  to  evidence;  (e)  as  to  party; 
(/)  as  to  matters  necessarily  inyolved;  (g) 
as  to  matters  of  estoppel;  (h)  as  to  matters 
of  Jurisdiction;  ({)  as  to  defective  appeals: 
U)  as  to  cross-appeals:  (H)  where  prior  de- 
cision is  not  final;  (I)  as  to  matters  of 
pleading;  (m)  as  to  injunctions  and  in- 
terlocutory orders;  in)  as  to  questions 
which  might  have  been  made  on  prior  ap- 
peal; (o)  as  to  excessive  verdicts;  (p) 
change  of  court;  (q)  as  to  effect  of  dieted 
(r)  where  the  questions  are  different;  (s)  as 
to  ambiguous  decisions;  (t)  as  to  limited 
decisions;  (u)  as  to  decisions  by  a  divided 
court:  (u)  statute  and  Constitution  chang- 
ing the  rule:  (w)  rule  In  intermediate 
courts  821 

Bafl^Cfapre  translbr.   SeeCABRixBS. 

Sanks;  trust  in  deposit  in  insolvent  bank: 
—deceiving  deposit  when  insolvent  a 
fraud;  how  far  trust  exists;  right  to  fol- 
low money;  right  to  follow  commercial 
paper  682 

Bastardy;    imprisonment  under  order  in  • 
case  of,  as  imprisonment  for  debt  667 

Bills  and  notes;  renewal  of,  by  insane  per- 
son 874 

Bnildiniis*  See  also  Landlobd  and  Ten- 
ant 
Individual  liability  for  falling  walls  or 
buildings:— Liability  of  owner  or  occupier; 
building  in  possession  of  contractor;  lia- 
bility for  injury  to  person  in  street; 
liability  for  injury  to  person  on  adjoining 
property;  liability  for  injury  to  person  on 
property;  neglect  to  comply  with  cove- 
nants in  lease;  Illegal  building;  liability  of 
firemen:  act  of  third  person:  vis  major; 
fire,  contributory  negligence  667 

Carriers;  negligence  of  passenger  In  passing 
from  one  car  to  another:— The  general 
rule:  passenger  assumes  incidental  risks; 
obedience  to  Instructions;  vestibuled 
trains:  negligence  in  fact  720 

Liability  of  baggage  transfer  companies:— 
(I.)  As  common  carriers;  (II.)  when  liable; 
(lU.)  limitation  of  liability;  (IV.)  the  effect 
of  custom  107 

Coniliet  of  la^nrs;  as  to  the  enforcement  of 
stockholders^  liability  outside  of  the  state 
of  incorporation,  see  Cobpobations. 

U  L.  R.  A. 


Ck>nstitational  law.  See  Cbiminaii  Law; 
Impbisonmbnt  fob  Debt:  Pabdon.  > 

Contraets;  performance  of  existing  contract 
obligation  as  consideration  for  new  prom- 
ise:—In  general;  payment  of  existing  debt 
as  consideration;  promise  to  release  Joint 
debtor;  payment  of  surety;  promise  not 
to  sue;  compliance  with  obligation  to 
deliver  papers  or  property;  agreement 
to  comply  with  lease;  agreement  to 
comply  with  marriage  contract;  promise 
to  do  duty;  where  there  is  breach  on  both 
sides;  work  already  completed  when  ad- 
ditional promise  made;  waiver  of  condi- 
tions; acceptance  of  performance;  promise 
of  additional  compensation  for  complet- 
ing contract:  promise  to  perform  addi- 
tional duty  for  same  consideration; 
promise  by  stranger  to  the  contract  88 

Convicts*   See  Cbiminaii  Law. 

Corporations;  right  to  enforce  stockholder's 
liabilityoutside  of  the  state  of  incorpora- 
tion:—(I.)  In  action  by  corporation  or  its 
representative;  (II.)  In  action  by  creditor 
or  corporation:  (a)  remedy  according  to 
law  ot  forum;  (b)  for  unpaid  subscriptions 
to  stock:  (1)  in  general;  (2)  by  creditors* 
bill;  (c)  for  statutory  liability  after  stock 
is  fully  paid  for:  (1)  in  general:  (2)  nature  of 
the  liability;  (3)  liabiUty  absolute  or  dis- 
tinct from  statutory  remedy;  (i)  constitu- 
tional liability;  (6)  exclusivenessof  statuto- 
ry remedy  provided  in  state  of  incorpora- 
tion; (6)  conditions  prescribed  by  statutes 
in  state  of  incorporation;  (7)  action  at  law; 
(8)  suit  in  equity:  id)  remedies  in  Federal 
courts:  (1)  in  general;  (2)  la  equity;  (3)  at 
law;  (III.)  contribution  between  stock- 
holders of  foreign  corporations  787 
Effect  of  assessment  on  stockholders,  made 
under  order  of  court  in  another  state  as 
res  adjudicata  694 

Costs;  as  debts  within  constitutional  provi- 
sion as  to  imprisonment  666 

Creditors*  bill;  for  unpaid  subscriptions  to 
stock  of  foreign  corporation  748 

Criminal  law;  enhancing  penalty  of 
crimes  when  committed  by  habitual  crim- 
inals or  prior  offenders:— (I.)  Validity  of 
statutes  and  ordinances:  (a)  in  general; 
(b)  ex  poet  faeU>  laws:  (c)  cruel  and  unusual 
punishment:  (d)  equal  protection  of  the 
laws:  (e)  second  punishment  or  Jeopardy 
for  the  same  offense;  (XL)  construction 
and  effect  of  statutes:  (a)  in  general:  (b) 
third  and  subsequent  offenses:  (e)condl-  i 
tions  as  to  prior  conviction  before  com- 
mission of  later  offense;  id)  conditions  as 
to  execution  of  or  relief  from  prior  sen- 
tence before  commiasion  of  later  offense; 
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(e)  effect  of  pardon  of  prior  offense;  (/)  ef- 
fect of  appeal  or  writ  of  error  to  review- 
prior  conviction;  (g)  effect  of  prior  con- 
viction in  other  state  or  country;  (7t)  what 
prior  sentence  must  have  been;  (i)  similar- 
ity or  identity  of  prior  and  sul)sequent 
offenses;  ( j)  procedure:  (1)  in  general:  (8) 

'         pleas  and  admissions:    (8)  order  of  trial; 

f        separating  Issues;  (i)  proof;  (5)  attacking 

f         validity  of  prior  conviction;   (6)  verdict 

and  judgment;  (7)  appeal  or  writ  of  error  898 
Reduction  of  prisoner's  term  by  allowance 
for  good  behavior:— (I.)  Constitutionality 
of  statute  providing  therefor;  (II.)  con- 
struction and  effect  of  statutes:  (a)  in  gen- 
eral; (h)  Federal  cases  609 

Cvfltom.    See  Carriers. 

Death;  how  many  distinct  causes  of  action 
arise  from  injuries  resulting  in  death:— 
(I.)  Alternative  action  for  death  or  injury: 
(a)  generally;  (b)  actions  for  death  as  af- 
fected by  release:' (1)  by  Injured  party;  (2) 
by  others;  (8)  by  plaintiffs;  (c)  other 
actions  as  a  bar:  (1)  actions  for  the  Injury; 
(S)  other  actions  for  the  death;  (d)  multi- 
plicity of  actions  for  death;  (e)  bar  of  other 
actions  by  limitation;  (/)  for  death  of  in- 
fants; (II.)  concurrent  actions  for  death 
and  injury  788 

Debt*    See  Imprisonmsnt  for  Dbbt. 

Divorce*    See  Husband  and  Wifk. 

Dower;  as  affected  by  insanity  of  husband      2Si 

Dmnkenneflfl*    See  Husband  and  Wife. 

Electrical  Luses;  grant  of  franchises  to 
electrical  subway  companies^  809 

Evidence;  presumption^  I  against  the  de- 
stroyer (spoliator)  of  evidence:— (DWhere 
a  party  fails  to  produce  evidence  after  de- 
mand or  notice  by  the  party  entitled  ito 
the  production  thereof;  (II.)  where  a 
party  falls  to  introduce  documentary 
Cthe  best")  evidence  which  would  prop- 
erly be  a  part  of  the  case:  (a)  the  rule 
stated;  (b)  the  substituted  evidence;  (c)  the 
rule  and  evidence  In  i  admiralty;  (III.) 
where  a  party  adversely]  interested  [de- 
stroys or  withholds  evidence  to  which  the 
adversary'is  entitled:  (a)  the  rule;  lb)  the 
proof;  (c)  the  damages  681 

Ezecutioii;  imprisonment  on,  see  IifPRisoN- 
MBNT  FOR  Debt.  1 

Ez  post  ftkcto  laws;  as  to  habitual  crimi- 
nals 890 

Fines;  imprisonment  for,  as  imprisonment 

for  debt  661 

Former  Jeopardy;  as  to  habitual  criminals  4(X) 

Fraud;  Imprisonment  for  debt  in  case  of        64S 

Fright*    See  Street  RAiiiWATS. 

Gas*   See  Mines. 

Gift*   See  Inoohpetent  Persons. 

Good  time*    See  Crimin Aii  Law. 

Habitual  criminals*  See  Criminai<  Law. 

Highways*    See  Elbctrigal  U8E8.1I 

Homicide;  time  when; deemed  to  be  com- 
mitted 851 

Husband  and  wife;  effect  of  intozlcatlon 
on  marriage  87 

Insanity  of  husband  as  affecting  wife^s  dis- 
ability of  coverture:~(I.)  Generally,  wife 
as  head  of  family;  (II.)  as  to  separate  prop- 
erty and  rights  of  wife;  (III.)  as  to  dower 
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rights;  (IV.)  as  to  community  property; 
(V.)  as  to  property  and  rights  of  husband  283 
Drunkenness  as  affecting  divorce:— (I.) 
Drunkenness  as  a  ground  for  divorce:  (a> 
provisions  for;  (b)  what  constitutes  drunk- 
enness; (c)  degree  of  drunkenness  auth- 
orizing divorce;  (d)  pleadings  and  proof; 
(«)  defenses;  (/)  incidents  and  effects;  (II.) 
drunkenness  as  affecting  #ruel  and  Inhu- 
man treatment:  (a)  drunkenness  as 
cruelty;  (b)  drunkenness  connected  with 
cruelty;  (c)  drunkenness  as  evidence  of 
cruelty;  (III.)  drunkenness  as  affecting 
desertion  449 

Divorce  when  husband  or  wife  becomes  in- 
sane:—(I.)  Insanity  as  a  ground  for  divorce; 
(II.)  insanity  as  affecting  adultery:  (a)  as  a 
ground  for  divorce:  (Z>)  as  a  defense  to  a 
claim  for  alimony:  (III.)  insanity  as  affect- 
ng  abandonment  and  failure  to  support; 
(lY.)  insanity  as  affecting  cruelty;  (V.)  the 
defense;  (VI.)  actions  on  behalf  of  insane 
persons  161 

Allowance  to  husband  from  property  held 
by  the  wife  in  divorce  cases:— (I.)  Perma- 
nent allowance;  (II.)  statutes;  (III.)  alimo- 
ny pendente  lite:  (IV.)  English  cases  110 
Enforcing  payment  of  alimony  as  imprison- 
ment for  debt                                                96^ 

Illegitimate  children*  See  Incompetent 
Persons. 

Impriflonment!for  debt;  constitutionality 
of  imprisonment  for  debt:— (I.)  General 
extent  and  construction  of  constitutional 
provisions;  (11.)  what  are  debts:  (a)  mean- 
ing of  the  word  "debt";  (5)  in  general;  (c> 
breach  of  promise  to  marry;  (HI.)  action 
founded  on  tort :  (a)  in  general;  (b)  mesne 
profits;  (e)  trespass;  (d)  fraud;  (IV.)  fines 
and  penalties  as  debts:  (a)  in  general;  (b> 
fine  imposed[by  city  authority;  (V.)  taxes 
as  debts:  (VI.)  costs  as  debts:  (a)  debts  in 
civil  actions;  (b)  not  debts  in  civil  actions; 
(c)  debts  in  criminal  actions;  (d)  not  debts 
ln|criminal  actions;  (VII.)  statutory,  crim- 
inal, or  quasi-criminal  cases;  (VIII.)  en- 
forcing orders  and*  decrees  of  court:  (a) 
in  general;  (b)  In  decedents^  estates;  (c)  in 
admiralty;  (d)  alimony;  (e)  in  bastardy:  (/) 
against  officers  of  the  court;  (IX.)  due 
process  of  law:  (X.)  ne  exeat;  (XT.)  debts 
owing  to  the  United  States  684 

Incompetent  person*   See  also  Husband 
AND  Wife. 
Renewal  of  obligations  by  274 

Using  lunatic's  property  to  carry  out  bis 
presumed  wishes  or  to  fulfil  his  equitable 
obligations  In  the  absence  of  a  legal  auth- 
ority:—(I.)  Power  generally:  (II.)  in  sup- 
port of  his  family;  (III.)  in  support  of  ille- 
gitimate children,  etc.;  (IV.)  for  allowan- 
ces to  persons  entitled  to  Inheritance;  (V.) 
for  allowances  to  collateral  relations:  (VI.) 
for  allowances  to  persons  not  related; 
(Vn.)  for  charitable  and  religious  pur- 
poses; (V^^n.)  to  continue  arrangements 
made  while  sane  287 

Judgment.    See   Appeajl;  Corporations. 

Iiaadlord  and  tenant*   See  also  Mines. 

Liability  of  landlord  for  Injury  to  tenant 
^    from  defect  in  premises:- Landlord  not 


Indbx  to  Notes. 
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bouod  to  have  premises  safe;  implied  cov- 
enants; action  for  nonrepair;  construction 
of  [covenant  to  repair;' warranty  or  repre- 
sentations by  landlord;  fraud  or  deceit: 
concealment  of  defects;  statutory  liability; 
landlord  actively  negligent;  contributory 
negligence;  proximate  cause;  measure  of 
damages;  distlnguisbable  cases  8S4 

Liability  of  landlord  for  injuries  to  tenant^s 
guests  and  servants  from  defects  in  prem- 
ises:—Duty  the  same  toward  tenant  and 
tenant^s  guest  or  servant;  landlord  not 
generally  liable;  defect  in  premises  when 
let;  effect  of  concealment  by  landlord;  ef- 
fect of  duty  to  repair;  structure  for  use  of 
*  public;  liability  of  reversioner;  contribu- 
tory, negligence;  portion  of  building  in 
landlord's  possession;  dangerous  agency 
on  adjoining  premises  609 

liawof  thecase.   See  appeal. 

lieg^slatnre.    See  Pabdom. 

Mines;  effect  of  assignment  of  oil  or  gas 
lease:-(I.)  Liability  of  assignor;  (U.)  lia- 
bility of  assignee  6S 

Municipal  eorporatlona;  municipal  taxa- 
tion of  rural  lands  within  the  limits  of  the 
corporation:— (1.)  Validity  of  exemption  or 
discrimination  in  rates;  (TI.)  construction 
of  statutory  exemption  or  discrimination; 
(Til.)  right  to  repeal  exemptions;  (TV.) 
validity  of  taxation  of  farm  lands;  (V.) 
power  of  courts;  (VI.)  what  property  is 
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taxable;  (VII.)  power  of  municipality  to 
exempt:  (VIII.)  original  incorporation; 
(IX.)  assessments;  (X.)  method  of  raising 
question  .  196 

Ne  exeat;  as  i  m  prison  ment  for  debt  671 

Negrll^nee.  See  BuiLoiyos;  Landix>rd 
AND  Tenant. 

OIL  See  Mines. 

Pardon;  legislative  power  to'  grant  pardon 
or  amnesty:— (I.)  After  conviction;  (II.) 
before  conviction;  (III.)  incidentaljor  im- 
plied pardon  251 
As  affecting  enhanced  punishment  for  later 
offense  408 

Penalty;  imprisonment  for,  as  imprison- 
ment for  debt  661 

Presumption*  See  Evidence. 

Punishment*   See  CanoNAii  Law. 

Release;  ss  affecting  right   of  action  for 

death  788 

Street  railways:  frightening  of  horse  by 
street  car:— (1)  Generally;  (2)  by  bells, 
gongs,  and  whistles:  (8)  by  steam;  (4)  con- 
tributory negligence  481 

Subways.  See  BLEanucAL  Uses. 

Taxes.   See  also  Municipal  CH^bporations. 
Imprisonment  for  nonpayment  654 

Teleg^raphs;  limits  for  delivery  of  tele- 
grams 481 

Trespass;  imprisonment  for  debt  In  case  of   641 

Trusts.  See  Banks. 

Walls.   See  BuiiiDiNOs. 
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ACCIDENT  INSURANCE. 

AIVCE,  10,  11. 


See  Inbur- 


ACCOUNT.  See  Limitation  of  Actions,  1. 

ACTION  OR  SUIT.  See  also  Death,  2, 
Notes  and  Briefb. 

1.  A  consolidation  of  several  actions 
against  different  defendants  cannot  be  made 
under  Colo.  Civ.  Code,  §  20,  which  authorizes 
consolidation  of  causes  of  action  which  might 
have  been  joined  when  they  are  in  the  same 
court  and  "between  the  same  parties."  Smith 
V.  Smith  (Colo.)  49 

2.  The  assignee  of  a  policy  of  a  permanent 
insurance  providing  that  the  insurance  com- 
pany shall  be  "forever"  liable  to  the  assured 
and  his  assigns  may  maintain  in  his  own 
name  an  action  for  damages  resulting  from  the 
company's  refusal  to  enter  and  allow  the  as- 
signment of  the  policy  as  provided  for  therein. 
MarahaU  v.  Franklin  F,  Ins.  Co.  (Pa.)        159 

ADMIRALTY. 

Notes  and  Briefs. 

Admiralty;  imprisonment  under  orders  of 
court  in,  as  imprisonment  for  debt.  664 

ADOPTION.  See  Parent  and  Child, 
Notes  and  Briefs. 

ADULTERY.  See  Husband  and  Wife, 
18. 

ALIMONY.  See  Appeal  and  Error,  1, 
2;  Husband  and  Wife,  15-17,  Notes 
AND  Briefs. 


AMNESTY. 

Briefs. 


See  Pardon,    Notes    and 


APPEAL  AND  ERROR. 

1.  Alimony,  counsel  fees,  and  suit  money 
may  be  allowed  by  an  appellate  court  as  es- 
sential to  Justice,  and  not  as  an  exercise  of  origi 
nal  jurisdiction,  when  on  appeal  in  a  suit  to 
annul  a  marriage  the  wife  is  destitute  while 
the  husband  has  means  wherewith  to  live  and 
to  litigate.    Prine  v.  Prine  (Fla.)  87 

2.  Proof  in  an  appellate  court  to  obtain  an 
allowance  of  alimony,  counsel  fees,  and  suit 
money,  must  be  made  in  addition  to  the  proof 
ttfken  when  a  similar  application  was  made  to 
and  granted  by  a  lower  court.  Id. 
84II.K.  A. 


8.  The  suggestion  that  a  foreign  insurance- 
company  had  no  authority  to  do  business  in  the 
state  comes  too  late  on  appeal  to  prevent  the 
enforcement  of  an  assessment  upon  premium 
notes.    Warner  v.  Delbridge  dk  C.  Co.  (Mich .)  701 

4.  The  unconstitutionality  of  a  statute 
cannot  be  set  up  for  the  first  time  on  appeal,  as 
a  ground  of  attack  on  instructions  which  were 
given  on  other  issues.  Boss  v.  Hawkeye  Ins. 
Co.  (Iowa)  466 

5.  Objections  to  the  litigation  of  a  ques- 
tion presented  by  the  pleadings  will  not  be 
considered  when  first  made  on  appeal.  Qreene 
V.  Qreene  (t^eh.)  110 

Bill  of  ezceptions. 

6.  A  certificate  to  the  bill  of  exceptions 
stating  that  it  contains  all  the  evidence  will 
not  be  conclusive  against  statements  in  the  bill 
to  the  contrary.  Id. 

7.  A  longhand  manuscript  of  alleged  evi- 
dence cannot  be  regarded  as  a  bill  of  exceptions 
on  appeal.  Pittsburgh,  C.  C.  dk  8t.  L.  R.  Co. 
V.  Redding  (Ind.)  767 

Review  of  facts. 

8.  A  finding  of  fact  by  a  jury  on  con- 
flicting evidence  will  not  be  disturbed  on  ap- 
peal.    Hall  V.  Manaon  (Iowa)  207 

9.  A  general  finding  of  fact  in  a  case  tried 
by  a  United  States  court  without  the  interven- 
tion of  a  jury  cannot  be  reviewed  by  an  appel- 
late court.  Rhodes  v.  United  States  Nat.  Bank 
(C.  C.  App.  7th  C.)  742 

10.  Refusal  to  find  facts  material  to  sustain 
a  defense,  and  which  are  established  by  undis- 
puted evidence,  is  error.  Farmerff  Loan  ds 
T.  Co.  V.  New  York  dbJV.  R.  Co.  (N.  Y.)        76 

11.  The  evidence  will  not  be  examined  on 
appeal  to  ascertain  whether  it  was  sufiScient  to 
support  the  decision,  when  it  is  not  all  cor'> 
tained  in  the  bill  of  exceptions.  Qreene  v. 
Qreene  (^e\>.)  110 

12.  A  decree  as  to  the  mental  capacity  of 
one  who  enters  into  a  marriajre  contract,  ren- 
dered on  sufficient  but  conflicting  evidence, 
cannot  be  disturbed  on  apueal.  Prine  v.  Prine 
iFla.)  "  87 
Grounds  of  reversal. 

18.  It  cannot  be  assumed  on  appeal  that 
answers  of  witnesses  were  prejudicial  when 
they  do  not  appear  on  the  recora.  Jackson  v. 
Jackson  (Md.)  77a 

14.  An  erroneous  instruction  which  could 
not  have  prejudiced  the  complaining  party  is 
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not  ground  for  reversal.     Debney   v.    State 
<Neb.)  851 

15.  An  iDStTuction  which  was  not  influen- 
tial because  no  finding  was  made  on  the  point 
involved  therein  by  Uie  jury,  which  rendered 
a  special  verdict,  is  not  ground  for  reversal. 
Louisville,  N.  A,  di  C.  K  Go,  v.  Zync/i  (Ind.) 

293 

16.  Applause  at  the  conclusion  of  the  ad- 
dress by  the  prosecuting  attorney,  which  was 
not  connived  at  by  the  prosecution,  and  was 
quickly  suppressed  and  rebuked  by  the  judge, 
is  not  ground  for  reversal  where  the  record 
fails  to  show  that  it  prejudiced  the  defendant. 
Debney  v.  State  (Neb.)  851 

17.  The  improper  consolidation  of  several 
actions  attacking  deeds  of  a  decedent  is  ground 
of  reversal  where  the  defendants  therein  were 
thereby  deprived  of  the  right  to  each  other's 
testimony.     Smith  v.  Smith  (Colo.)  49 

Second  appeal. 

18.  An  appellate  court  on  a  second  appeal 
may  re-examine  and  reverse  its  rulings  on  the 
first  appeal,  if  the  case  was  then  remanded 
generally  for  a  new  trial.  Hastings  v.  Fox- 
woHhy  rNeb.)  321 

Notes  and  Briefs. 

Appeal;  conclusiveness  of  prior  deci- 
sions on  subsequent  appeals:— (a)  Crenerally; 
{b)  where  the  prior  decision  is  erroneous;  (<;)  as 
applied  to  matters  after  remanding  a  case; 
id)  as  to  evidence;  {e)  as  to  party;  (/)  as  to 
matters  necessarily  involved;  {g)  as  to  the  mat- 
ters of  estoppel;  {h)  as  to  matters  of  jurisdic- 
tion; (i)  as  to  defective  appeals;  {J)  as  to  cross- 
appeals;  ik)  where  prior  decision  is  not  final; 
(I)  as  to  matters  of  pleading;  {m)  as  to  in- 
junctions and  interlocutory  orders;  (n)  as  to 
questions  which  might  have  been  made  on 
prior  appeal;  {o)  as  to  excessive  verdicts; 
{p)  change  of  court;  {q)  as  to  effect  of  dicta; 
(r)  where  the  questions  are  different;  {s)  as  to 
ambiguous  decisions;  {t)  as  to  limited  deci- 
sions; {u)  as  to  decisions  by  a  divided  court; 
{t))  statute  and  Constitution  changing  the  rule; 
{w)  rule  in  intermediate  courts.  321 

ARMY  AND  NAVY.    See  Civil  Service. 

ASSIGNMENT.    See  Action  or  Suit,  2; 
Insurance,  6,  7. 

ATTACHMENT.  See  also  Statutes,  17. 
The  making  of  a  false  written  state- 
ment as  to  financial  ability,  for  the  purpose  of 
obtaining  credit,  does  not  make  one  liable  to 
an  attachment  in  favor  of  a  creditor  who  had 
DO  knowledge  of  such  statement  until  after  the 
credit  was  given,  under  N.  Y.  Laws  1894, 
chap.  736,  g  1,  authorizing  the  granting  of  an 
attachment  where  defendant  for  the  purpose 
of  procuring  credit  makes  a  false  statement  in 
writing  as  to  his  financial  responsibilities.  Pen- 
oyarY.  Kelsey(N.  Y.)  248 


Notes  and  Bbiefs. 
Attachment;  for  false  representations. 


248 


ATTORNEYS. 

Although  money  made  on  execution 
can  by  the  Florida  statute  be  paid  to  an  attor- 
34  L.  R.  A. 


ney  of  record  of  the  execution  creditor,  such 
attorney  has  no  authority  as  such  to  authorize 
the  clerk  of  the  circuit  court  in  his  ofllcial  ca- 
pacity to  accept  money  on  a  judgment  Hen- 
dry V.  Benlisa  (Fla,)  283 

BA66AOE  TRANSFER  COMPANY. 

See  Gabriebb,  7,  Notes  and  Bbiefo. 

BANKSii    See  also  Bonds,  1,  2;  Impbibon- 
ment  fob  Debt,  1;  Notice. 

1.  Checks  and  drafts  fraudulently  re- 
ceived by  a  bank  after  its  ofiScers  know  of  its 
insolvency  can  be  reclaimed  if  they  can  be 
found  and  are  not  yet  collected  and  credited 
when  the  bank  closes  its  doors.  Bruner  v. 
First  Nat.  Bank  (Tenn.)  632 

2.  A  cash  deposit  fraudulently  received 
by  an  insolvent  bank  after  itd  ofiScers  know  of 
its  insolvency  cannot  be  reclaimed  from  its  re- 
ceiver, when  it  went  into  the  general  funds  of 
the  bank  and  cannot  be  identified  and  separated 
from  other  funds  on  hand  when  the  receiver 
took  charge.  Id. 

8.  The  identical  proceeds  of  a  check  or 
draft  fraudulently  received  on  deposit  by  an 
insolvent  bank  are  sufiSciently  traced  by  the 
depositor  when  it  appears  that  they  are  in- 
cluded in  a  fund  paid  over  to  the  receiver  of 
the  bank  by  a  correspondent  as  the  proceeds  of 
credits  made  after  the  bank  failed,  but  before 
notice  thereof  to  the  correspondent.  LL 

4.  Fraud  in  receiving  a  deposit  of  checks 
or  drafts  after  bank  ofiScials  know  that  it  is  in- 
solvent will  not  give  the  depositor  a  preferen- 
tial claim  against  assets  in  the  hands  of  the  re- 
ceiver of  the  bank,  if  the  bank  before  its  fail- 
ure had  received  the  proceeds  of  such  paper 
or  credit  therefor  from  a  correspondent,  al- 
though the  bank  had  on  hand  when  it  failed 
and  always  after  the  deposits  were  made  more 
than  the  amount  thereof  in  cash.  Id. 

5.  Crediting  checks  and  drafts  to  a  bank 
which  has  fail^,  although  done  by  a  corre- 
spondent which  does  not  yet  know  of  the  fail- 
ure, cannot  prejudice  the  rights  of  persons 
who  deposited  such  paper  in  the  insolvent  bank 
to  recover  back  their  paper  or  its  proceeds, 
when  the  deposit  was  received  after  the  ofiScers 
of  the  bank  knew  it  to  be  insolvent.  Id. 

6.  A  credit  for  a  draft  given  by  one  bank 
to  another  on  the  same  day  that  the  latter 
failed  will  not  be  presumed,  in  the  absence  of 
proof,  to  have  been  given  after  the  failure  in 
order  to  entitle  one  who  deposited  the  draft  in 
the  insolvent  bank  after  its  officers  knew  it  was 
insolvent  to  reclaim  the  proceeds  of  the  draft 
out  of  the  assets  in  preference  to  other  cred- 
itors who  seek  to  have  them  distributed  pro 
rata.     Klepper  v.  Cox  (Tenn.)  586 

Notes  and  Bbiefs. 

Banks;  trust  in  deposit  in  insolvent  bank: — 
Receiving  deposit  when  insolvent  a  fraud:  bow 
far  trust  exists;  right  to  follow  money;  right 
to  follow  commercial  paper.  632 

BARBERS.    See   CoNSTiTiTTiONAii   Law, 
11. 


Bastardt— Briburt. 
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BASTARDY.    See  also  Contractb,  8. 
Notes  and  Briefs. 

Bastardy;  imprisonment  under  order  in  case 
•of,  as  imprisonment  for  debt.  667 

BICYCLE.  See  Eyidbnce,  8;  Street 
Railwats,  1-3. 

BIGAMY. 

A  man  may  be  guilty  of  bigamy  al- 
though he  believes  his  former  marriage  is  an- 
nulled, where  a  statute  describes  the  offense  as 
marrying  again  while  a  former  husband  or 
wife  is  living,  without  any  specific  provision 
-as  to  criminal  intent.    State  v.  Zichfeld  (Nev.) 

784 

BILL  OF  EXCEPTIONS.  See  Appeal 
AMD  Error,  6,  7. 

BILLS  AND  NOTES.  See  also  Husband 
AND  Wipe,  6-8:  Incompetent  Persons, 
1. 

1.  A  note  by  a  stockholder,  director,  and 
•creditor  of  a  corporation,  given  to  the  maker 
of  an  accommodation  note  which  the  corpora- 
tion had  received  the  benefit  of,  in  considera- 
tion of  moDey  furnished  by  the  maker  of  the 
accommodation  note  to  pay  it,  is  not  without 
'Consideration  although  the  payee  was  bound 
to  take  up  the  other  note.  Abbott  v.  Doane 
(Mass.)  83 

2.  One  who  takes  the  negotiable  note  of  a 
^corporation  from  its  president  as  collateral  se- 
*curity  for  a  loan  to  him  or  a  firm  to  which  he 
belongs  is  not  precluded  from  claiming  as  a 
*t)ona  fide  holder  by  reason  of  the  fact  that  the 
note  was  signed  by  the  president,  where  it  was 
payable  to  a  third  person  who  bad  indorsed  it. 
*Cheeve7'  v.  Pittsburgh,  0,  dt  L  E.  R.  Co,  (N.  Y.) 

69 

3.  The  indorsement  of*  a  firm  name  on  a 
note  to  the  firm  from  one  partner,  made  in  his 
handwriting,  and  his  discount  of  the  note  to 
bis  own  credit  at  a  bank,  are  sufficient  to  put 
the  banker  upon  inquiry  and  prevent  him  from 
being  a  bona  fide  holder,  if  the  indorsement 
was  unauthorized.     Brown  v.  Pettit  (Pa.)    723 

Notes  and  Briefs. 

Bills  and  notes;  renewal  of,  by  insane  per- 
son. 274 
Notice  of  suspicious  facts  to  purchaser.    723 
Protection  of  bona  fide  holder;    notice  of 
suspicious  facts.  69 

BLACKMAIL.    See  Threats. 

BLASTING. 

1.  A  provision  in  a  contract  for  excavat- 
ing a  sewer  trench,  that  blasts  are  to  be  care- 
fully covered  to  effectually  prevent  injury  to 
persons  or  properly,  refers  to  injury  from  fiy- 
ing  debris,  and  not  from  noise  of  the  explosion. 
Mitchell  V.  Prange  (Mich.)  182 

2.  Failure  to  give  warning  of  an  intended 
*blast  in  an  excavation  in  which  blasting  had 
been  going  on  for  several  weeks  will  not  ren- 
^  L.  R.  A. 


der  the  person  discharging  the  blast  liable  for 
injury  to  a  blacksmith  injured  by  the  starting, 
in  consequence  of  the  noise,  of  a  horse  which 
be  was  shoeing  at  a  place  several  hundred  feet 
distant  from  ihe  excavation.  Id, 


BOILER.    See  Explosions. 

BONDS.  See  also  Estoppel,  2,  8;  Mort- 
gage. 1;  Statutes,  14;  Taxes,  9-11; 
Voters  and  Elections,  5,  6. 

1.  The  bond  of  a  cashier  of  a  national 
bank  for  the  faithful  performance  of  his  duties 
"for  and  during  all  the  time  he  shall  hold  the 
said  office"  covers  defaults  in  years  subsequent 
to  that  in  which  it  is  given,  notwithstanding 
the  by-laws  of  the  bank  provide  that  the  cash- 
ier shall  be  elected  annually  and  a  resolution 
appointing  him  to  the  office  was  passed  in  each 
vear,  as  the  act  of  Congress  relating  to  national 
banks  provides  that  the  cashier  may  be  dis- 
missed at  pleasure  of  the  board  of  directors, 
and  the  first  appointment  under  such  act  is  for 
an  unlimited  term.  Westervelt  v.  Mohren- 
steeher  (C.  C.  App.  8th  C.)  477 

2.  It  is  no  defense  to  an  action  upon  the 
bond  of  a  cashier  of  a  national  bank  for  mis- 
appropriation of  money  and  excessive  loans, 
that  the  bank  or  its  receiver  has  obtained  judg- 
ments upon  the  notes  taken  by  the  cashier  for 
such  money  and  loans.  Id, 

8.  Sureties  on  a  bond  for  the  fidelity  of  a 
firm  as  agents  for  the  obligee  are  not  liable 
for  funds  misappropriated  by  one  member  of 
such  firm  after  its  dissolution  and  the  retire- 
ment of  the  other  partner  from  the  business 
of  such  agency,  even  if  the  obligee  does  not 
know  of  such  dissolution.  Standard  Oil  Co, 
V.  Amestad  (N.  D.)  861 

4.  Implied  power  to  issue  bonds  is  given 
to  a  county  by  authority  to  make  a  donation 
*'of  money  or  other  securities"  for  the  benefit 
of  a  state  home  for  the  feeble-minded.  Lund 
V.  Chippewa  County  (Wis.)  181 

5.  Power  to  issue  bonds  payable  in  ^old 
coin  of  the  United  States  of  the  present  weight 
and  fineness  is  not  conferred  upon  a  county  by 
a  statute  authorizing  the  issue  of  bonds  with- 
out prescribing  the  kind  of  money  in  which 
they  may  be  paid.    Burnett  v.  Moloney  (Tenn . ) 

541 

6.  A  special  election  upon  the  question  of 
issuing  municipal  bonds  cannot  be  held  where 
the  Constitution  provides  that  not  more  than 
one  election  shall  be  held  in  each  year,  but 
such  question  must  be  submitted  at  a  general 
election.     Belknap  v.  Louisville  (Ky.)  256 

7.  The  issuance  of  negotiable  bonds  by  a 
towDship  is  authorized  by  Kan.  Laws  1879, 
chap.  50,  authorizing  townships  to  refund 
their  indebtedness.    Bathbone  v.  Hopper  (Kan. ) 

674 

Notes  and  Briefs. 

Bonds;  of  cashier;   duration  and  extent  of 

liability.  477 

To  secure  fidelity  of  a  firm  as  agents.    861 

BRIBERY.    See  Indictment,  8,  4. 
66 
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BuiLDiNo  AKD  Loan  AsaociATioNs — Case. 


BUIIiDINO  AND  LOAN  ASSOCIA- 
TIONS. See  also  Conflict  of 
Laws,  7. 

1.  A  mistaken  declaratioD  of  the  maturity 
of  stock  by  a  building  and  loan  association, 
when  the  stock  is  in  fact  not  matured,  will  not 
make  the  stockholder  a  creditor  or  put  him  in 
the  position  of  a  holder  of  matured  stock  in 
subsequently  winding  up  the  affairs  of  the  as- 
sociation when  insolvent.  Post  v.  Mechanics* 
Bldg,  dt  L.  Asm.  (Tenn.)  201 

2.  Payment  of  dues  in  advance  under  an 
agreement  with  a  building  and  loan  association 
for  interest  upon  the  advances  until  they  are 
absorbed  by  dues  does  not  entitle  the  stock- 
holder in  case  of  the  insolvency  of  the  associa- 
tion to  be  treated  as  a  creditor  with  the  right 
to  repayment  of  his  advances  with  interest, — 
especially  when  the  agreement  for  interest 
thereon  was  not  warranted  by  the  charter.     Id. 

3.  Payments  of  dues  upon  stock  in  a  build- 
ing and  loan  association  cannot  be  credited  upon 
an  usurious  loan  to  stockholders  in  winding 
up  the  affairs  when  the  association  is  insolvent, 
since  such  credit  would  relieve  the  borrowing 
shareholders  from  their  share  of  the  losses  and 
throw  them  all  on  the  nonborrowing  stock- 
holders. Id. 

4.  Loans  at  fixed  premiums  without  free 
and  competitive  bidding:,  as  required  by  the 
Tennessee  statutes  (MilL^ifc  V.  Code.  §  1751), 
cannot  be  lawfully  made  by  a  building  and  loan 
association,  but  are  usurious,  if  the  premium  is 
more  than  lawful  interest.  Id, 

Notes  and  Briefs. 

Building  and  loan  associations;  application 
of  dues  to  mortgage  debt.  201 

BUILDINGS.  See  also  Negligence,  1-8; 
Covenant,  2-4;  Evidence,  12,  13. 

Notes  and  Briefs. 
See  also  Landlord  and  Tenant. 

Buildings ;  individual  liability  for  falling 
walls  or  buildings: — Liability  of  owner  or  occu- 
pier; building  in  possession  of  contractor;  liabil- 
ity for  injury  to  person  in  street;  liability  for 
injury  to  person  on  adjoining  property;  liability 
for  injury  to  person  on  property  ;  neglect  to 
complv  with  covenants  in  lease;  illegal  build- 
ing; liability  of  firemen;  act  of  third  person; 
tis  major;  fire,  contributory  negligence.      557 

CARRIERS.  See  also  Commerce;  Dam- 
ages, 2;  Evidence,  11. 

1 .  The  relations  between  a  steamboat  com- 
pany and  a  passenger  occupying  a  stateroom 
are  those  that  exist  between  an  innkeeper  and 
his  guest.  Adams  v.  Ifew  Jersey  Steamboat 
Co.  (N.  Y.)  682 

2.  Theft  of  money  from  the  clothing  of  a 
steamer  passenger  during  the  night  while  he  is 
occupying  a  stateroom  with  door  locked  and 
windows  lastened  renders  the  carrier  liable  for 
the  loss  as  an  insurer  and  without  any  proof 
of  nesrligence,  if  the  sum  lost  was  reason- 
able and  proper  for  the  passenger  to  carry  on 
his  person  to  defray  the  expenses  of  his  jour- 
ney. Id. 
"4  L.  R.  A. 


8.  Trainmen  are  not  guilty  of  wilful  or 
wanton  neglect  of  duty  in  failing  to  stop  a 
freight  train  running  on  a  sharp  up-grade  at  a 
speed  of  8  miles  an  hour,  to  remove  a  boy  eight 
years  and  five  months  old,  who,  in  violation  of 
the  statutes  as  well  as  of  the  orders  of  the  en- 
gineer caught  hold  of  and  hung  to  one  of  the 
cars  in  the  moving  train, — especiallv  where  it 
does  not  appear  that  the  train  could  safely  be 
stopped  at  that  place.  Pitteburgh,  C.  C.  i  St. 
L.  n.  Co.  V.  Bedding  (Ind.)  767 

4.  The  act  of  crossing  a  car  platform  from 
one  car  to  another  while  the  train  is  in  motion 
is  not  negligence  as  matter  of  law  in  the  ab- 
sence of  any  rule  of  the  carrier  prohibiting  it 
or  any  attempt  to  prevent  passengers  from  so 
doing.     McAfee  v.  Huidekoper  (D.   C.   A  pp.) 

720 

5.  The  failure  of  a  carrier  to  furnish  a  seat 
for  a  passenger  does  not  justify  him  in  going 
to  a  place  of  peril  on  the  platform  when  there 
is  plenty  of  standing  room  in  the  car.  CUne- 
land,  C.  C.  db  St.  L.  R.  Co.  v.  Moneyhun  (Ind.) 

141 

6.  Going  from  a  car  in  which  there  is 
plenty  of  standing  room  to  the  lower  step  of 
the  car  platform  in  order  to  vomit,  when  the 
train  is  running  at  the  rate  of  25  miles  per  hour, 
constitutes  such  contributory  negligence  on  the 
part  of  a  boy  fifteen  years  of  age  as  to  preclude 
any  recovery  from  the  carrier  for  his  Injuries 
when  thrown  off  by  a  jerk  of  the  train.        Id. 

7.  The  contract  of  a  baggage  transfer 
company  to  transport  baggage  from  a  residence 
to  a  railroad  depot  is  fully  performed  so  that 
its  responsibility  ceases  when  the  baggage  is 
delivered  to  the  agent  of  the  railroad  company 
at  the  depot.  Anniston  Transfer  Co.  v.  G fir- 
ley  (Ala.)  137 

8.  Provisions  in  a  carrier's  contract  that 
notice  of  injury  to  cattle  must  be  given  before 
they  are  unloaded  or  mixed  with  others,  and 
that  no  animal  shall  be  considered  as  worth 
more  than  a  specified  sum,  conflict  with  a  con- 
stitutional provisioh  that  common  carriers  shall 
not  contract  for  relief  from  their  common -law 
liability.     Ohio  <fe  M.  R.  Co.  v.  Tabcr  (Kv.) 

feo 
Notes  and  Briefs. 

When  person  becomes  a  passenger.  782 

Contributory  negligence  of  passenger.  141 
Negligence  of  passenger  in  passing  from 
one  car  to  another:— The  general  rule;  pas- 
sen  j^er  assumes  incidental  risks;  obedience 
to  instructions;  vestibuled  trains;  negligence 
in  fact.  720 

Loss  of  money  by  passenger;  carrier  as  inn- 
keeper. 682 
Contracts  restricting  liability.  685 
Liability  of  baggage  transfer  companies:— 
(L)  As  common  carriers:  (ID  when  liable: 
(III.)  limitation  of  liability;  (lY.)  the  effect  of 
custom.  137 

CASE. 

1.  A  direct  precedent  for  the  action  is  not 
necessary  to  give  a  right  of  action  for  a  wrong. 
Knjek  v.  Goldman  (N.  Y.)  156 

2.  A  man  who  induces  another  to  marry  a 
girl  by  false  representations  that  she  is  vir> 


Cases  Csbtifird  and  Reported— Cohftlict  op  Laws. 


tiious  when  in  fact  she  has  been  seduced  by 
himself  and  has  become  pregnant  is  liable  for 
damages  in  an  action  by. the  husband  for  fraud. 

Id. 

3.  Loss  of  the  comfort  founded  upon  af- 
fection and  respect  derived  from  conjugal  so- 
ciety is  sufficient,  irrespective  of  any  pecuniary 
damages,  to  sustain  an  action  by  a  husband 
against  one  who  has  fraudulently  induced  him 
to  marry  a  woman  who  is  pregnant  by  an- 
other. Id. 

CASES       CERTIFIED       AND       RE- 
PORTED. 

A  question  arising  upon  the  pleadings 
which  is  certified  to  the  supreme  court  for  de- 
cision cannot  be  answered  if  the  facts  do  not 
sufficiently  appear  in  the  pleadings  to  author- 
ize a  complete  determination  of  it.  Orand 
Island  dk  N.  W,  R.  Co.  v.  Baker  iyfyo.)      885 

CASHIER.    See  Bonds,  1,  2. 

CIVIL  SERVICE. 

1.  A  preference  of  veterans  over  all  other 
persons  except  women,  given  by  Mass.  Stat. 
1896.  g  2,  when  they  have  passed  the  civil 
service  examination,  is  not  unconstitutional. 
Re  Opinion  of  the  Justices  (Mass.)  58 

2.  The  discretion  to  appoint  veterans  to 
certain  offices  and  employment  without  an  ex- 
amination, which  is  given  by  Mass.  Stat.  1896, 
§  8,  if  in  the  opinion  of  the  appointing  power 
the  public  service  requires  this  to  be  done,  is 
not  unconstitutional.  Id. 

3.  The  provision  that  civil  service  com- 
missioners shall  establish  rules  to  secure  the 
employment  of  veterans  in  the  labor  service  of 
the  commonwealth  and  its  cities  and  towns  in 
preference  to  all  other  persons  except  women 
which  is  made  by  Mass.  Stat.  1896,  §  6,  if  con- 
strued to  mean  that  only  those  found  compe- 
tent shall  be  preferred,  is  within  the  constitu- 
tional power  of  the  legislature.  Id, 


CLERKS. 

CLUB.    See 

Liquors. 


See  Attorneys;  Judgment,  5. 
Injunction,  1;  Intoxicating 


COLLEGE.    See  State  Uniyersitt. 

COMMERCE. 

1.  Prohibiting  common  carriers  from  con- 
tracting to  limit  their  common- law  liability 
does  not  interfere  with  the  power  of  Congress 
to  regulate  interstate  commerce.  Ohio  <£  M. 
R.  Co.  V.  Taber  (Ky.)  685 

S.  A  train  composed  of  empty  coal  cars, 
although  destined  for  a  point  in  another  state 
to  procure  a  load,  is  not  engaged  in  transport- 
ing articles  of  interstate  commerce  so  as  to  be 
beyond  the  control  of  state  laws.  Norfolk  A 
W.  R.  Co.  V.  Com.  (Va.)  105 

3.  State  laws  prohibiting  the  running  of 
railway  trains  on  Sunday,  if  enacted  in  good 
faith  for  the  preservation  and  protectiun  of  the 
health  and  morals  of  the  people,  and  with- 
out discrimination  against  interstate  or  foreign 
commerce,  are  not  in  conflict  with  the  Consti- 
tution of  the  United  States.  Id. 
84  L.  R.  a. 


Notes  and  Briefs. 

Commerce;  state  regulation  of  Sunday  trains. 

105 

CONFEDERATE    MONET.     See   Evi- 
dence, 6;  Payment,  1. 

CONFLICT  OF  LAWS. 

1.  A  marriage  valid  in  the  state  in  which  it 
is  contracted  will  be  recognized  as  valid  in 
another  state  if  it  does  not  contravene  the 
declared  policy  of  the  positive  law  of  the 
latter,  although  it  may  have  been  made  with- 
out the  form  or  ceremony  required  in  the 
latter  state.    Jackson  v.  Jackson  (Md.)        778 

2.  A  contract  made  in  Iowa  for  the  trans- 
mission of  a  telegram  from  a  place  in  that  state 
to  a  place  in  Missouri  is  governed  by  the  laws 
of  Iowa  making  the  proprietor  of  the  tele- 
graph liable  for  all  mistakes  in  transmission. 
Reedv.  Western  V.  Teleg.  Co.  (Mo.)  492 

3.  The  law  of  the  forum  prevails  as  to  the 
form  of  the  remedy,  the  conduct  of  the  trial, 
and  the  rules  of  evidence  in  an  action  upon  a 
transitory  cause  of  action  arising  in  another 
jurisdiction.  Eingartner  v  .  Illinois  Steel  Go. 
(Wis.)  508 

4.  The  mere  existence  of  a  slight  variance 
of  view,  not  amounting  to  a  'fundamental 
difference  of  policy,  between  the  state  in  which 
a  cause  of  action  under  the  common  law  arose 
and  that  in  which  it  is  sought  to  be  enforced, 
does  not  deprive  the  court  of  the  latter  state  of 
jurisdiction  of  the  subject-matter.  Id. 

5.  A  Federal  court  in  Tennessee  will 
enforce  the  Mississippi  Constitution  precluding 
the  defence  to  an  action  for  an  employee's 
injury  that  he  knew  of  the  defective  or  unsafe 
character  of  the  machinery  or  appliances  by 
which  he  was  injured,  when  the  injury  was 
received  in  Mississippi,  since  this  provision  is 
simply  a  variation  from,  and  not  repugnant  to, 
the  law  of  Tennessee.  Rlinois  U.  R.  Co.  v. 
Ihlenherg  (C.  C.  App.  6th  C.)  898 

6.  The  principles  of  comity  do  not  apply 
to  an  action  by  a  foreign  receiver  of  a  foreign 
mutual  insurance  company  acting  under  a 
decree  in  the  foreign  jurisdiction  making  an 
assessment  on  premium  notes,  even  if  other- 
wise applicable,  where'the  notes  were  taken  for 
insurance  on  property  in  the  state  while  the 
company  was  doing  business  within  the  state 
in  violation  of  McClain's  (Iowa)  Code,  §  1144. 
prohibiting  foreign  insurance  companies  from 
doing  business  without  compliance  with  the  con- 
ditions therein  mentioned.  Parker  v.  Lamb 
(Iowa)  704 

7.  A  contract  to  pay  money  to  a  loan 
association  situated  in  another  stat«  at  its  place 
of  business,  made  by  a  resident  of  one  state, 
who  applied  to  become  a  member  of  the  asso- 
ciation as  resident  in  the  foreign  state,  is  to  be 
governed  by  the  laws  of  its  residence,  although 
it  had  an  agency  at  the  place  where  the  borrower 
resided  through  which  the  contract  was  made. 
Bennett  v.  Eastern  Bldg.  <St  L.  Asso.  (Pa.)  595 
Liability  of  stockholders. 

8.  The  Kansas  statute  providing  remedies 
by  execution  or  action  to  enforce  the  personal 
liability  of  stockholders  which  the  state  Consti- 


884 


CoNsrrruTiONAL  Law. 


tutioD  declares  shall  be  secured,  being  con- 
strued by  the  state  courts  to  create  a  personal 
liability  against  the  stockholders  severally  in 
the  nature  of  a  contract  obligation,  the  enforce- 
ment of  such  liability  by  action  at  law  is  not 
confined  to  the  courts  of  that  state,  but  may  be 
had  in  a  Federal  court  sitting  in  another  state 
wherein  a  stockholder  resides,  when  it  has 
Jurisdiction  of  the  parties.  Rhodes  v.  United 
6taUs  Nat.  Bank  (C.  C.  App.  7th  C.)  742 

But  see  cases  following. 

0.  The  statutory  liability  of  a  stockholder 
in  an  insolvent  bank  is  not  primary  and  con- 
tractual so  as  to  be  enforceable  in  any  Jurisdic- 
tion where  the  stockholder  may  be  found. 
Marshall  v.  Sherman  (N.  Y.)  757 

10.  The  statutory  liability  of  stockholders 
in  foreign  corporations  cannot  be  enforced 
except  at  the  domicil  of  the  corporation  when 
the  law  of  the  domicil  provides  the  remedy. 

Id. 

11.  If,  under  any  circumstances,  an  action 
to  enforce  a  statutory  liability  against  a  stock- 
holder of  a  foreign  corporation  could  be 
enforced  outside  of  the  state  of  its  creation,  it 
must  be  by  such  modes  of  procedure  as  like 
liabilities  created  by  the  state  where  the  suit  is 
brought  are  enforced  against  its  citizens.     Id. 

12.  Particular  provisions  of  a  statute  pro- 
viding for  the  individual  liability  of  stock- 
holders in  a  foreign  corporation  will  not  be 
detached  and  given  effect  outside  of  the  domicil 
of  the  corporation,  if  it  would  be  impossible  to 
enforce  all  the  provisions  of  the  statute  there, 
and  its  whole  scope  indicates  that  it  was  in- 
tended to  be  enforced  only  where  passed.  Id. 

13.  A  special  remedv  against  stockholders 
of  a  corporation  provided  by  the  laws  of  the 
state  where  the  corporation  is  domiciled  will 
not,  on  the  ground  of  comity,  be  enforced  in 
the  courts  of  another  state  which  has  a  di£Per- 
ent  and  inconsistent  method  of  procedure, 
where  it  will  result  in  injustice  to  the  citizens 
of  the  latter  slate.  Tuttle  v.  National  Bank  of 
the  Republic  (111.)  750 

14  The  courts  of  a  state  of  the  domicil  of 
an  insolvent  corporation  must,  by  an  appro- 
priate proceeding,  determine  the  relation  of  the 
corporation  and  its  creditors  and  stockholders 
and  the  proportionate  share  of  the  corporate 
indebtedness  to  be  bornb  by  each  solvent  stock- 
holder before  relief  can  be  had  against  a  stock- 
holder in  the  courts  of  another  state.  Id. 

15.  The  courts  of  another  state  cannot  en- 
force the  stockholders'  liability  for  unpaid 
subscriptions  provided  by  the  Illinois  act  of 
1871-72,  p.  2d9,  §  8,  as  that  is  not  a  general- 
contnict  liability  but  is  to  be  enforced  by  the 
remedv  corresponding  to  garnishment  pro- 
vided in  that  section.  Russell  v.  Pacific  R.  Co. 
(Cal.)  747 

Notes  and  Briefs. 

As  to  the  enforcement   of   stockholder's  lia- 
bility outside  of  the  state  of  incorporation, 
see  Corporations. 
Conflict  of  laws;  as  to  marriage.  774 

As  to  contract  of  foreign  loan  association. 

595 
As  to  life  Insurance  policy.  175 

84  L.  R.  A. 


Transitory  actions  under  laws  of  other 
states.  805 

Remedy  for  injury  in  other  state;  statutory 
right  of  action.  504 

CONSTITUTIONAL  LAW.  See  also 
CrviL  Service  ;  Courts.  2-4;  Frke 
Speech;  Imprisonment  for  Debt;  Of- 
ficers, 2-4;  Pardon,  2;  Statdtes,  1,  4; 
Trial,  1. 

1.  The  recommendation  of  a  constitu- 
tional convention,  and  the  submission  of  a  pro- 
posal therefor  to  popular  vote,  are  properly 
made  by  the  legislature  in  the  form  of  a  joint 
resolution,  and  not  in  that  of  an  ordinary  law. 
State,  Wineman,  v.  Dahl  (N.  D.)  97 

2.  The  submission  to  popular  vote  of  a 
proposal  to  hold  a  constitutional  convention  is 
properly  made  by  the  legislature,  although  the 
legislature  has  the  power  to  take  the  initiative 
with  respect  to  the  calling  of  such  convention. 

Id. 

8.  An  oppressive  and  unjust  law  is  not 

void  unless  it  contravenes  some  provision  of 

the  state  or  Federal  Constitution.     State  v. 

Harrington  (Vt.)  100 

Self-ezecatin^  proTisions. 

4.  Whether  or  not  a  constitutional  provi- 
sion is  self-executing  is  a  question  always  of  in- 
tention, to  be  determined  by  th&language  used 
and  the  surrounding  circumstances.  lUinois 
C.  R.  Co.  V.  IhUnberg  (C.  C.  App.  6lh  C.)  393 

5.  A  legislative  adoption  of  the  exact  lan- 
guage of  a  constitutional  provision,  omitting 
only  a  clause  as  to  the  right  of  the  legislature 
to  make  an  extension  of  the  provision,  does 
not  make  a  legislative  construction  of  the  ar- 
ticle to  the  effect  that  it  is  not  self -executing. 

6.  A  self -executing  mandate  is  made  by 
Miss.  Const.  ^  198.  providing  that  "knowledge 
by  any  employee  injured,  of  the  defective  or 
unsafe  character  or  condition  of  any  machin- 
ery, ways,  or  appliances,  shall  be  no  defense  to 
an  action  for  injury  caused  thereby,"  with  an 
exception  as  to  conductors  or  engineers.       Id. 

7.  The  provision  of  Kan.  Const,  art.  12. 
§  2,  that  dues  from  corporations  shall  be  se- 
cured by  individual  liabilitv  of  stockholders  to 
an  additional  amount  equal  to  the  stock  owned 
by  each  stockholder,  and  such  '*other  means 
as  shall  be  provided  by  law/'  is  not  self-execut- 
ing. TutUe  V.  National  Bank  of  the  Republic 
(III)  750;  Marshall  v.  Sherman  (N.  Y.)  757 
Ez  post  fifccto  or  retrospeetlT'e. 

8.  A  statute  denying  to  convicts  under 
sentence  for  a  second  offense  the  same  reduc- 
tions from  their  sentence  for  good  behavior 
that  are  allowed  to  other  convicts  is  not  ex  post 
facto  as  applied  to  the  punishment  of  an  offense 
subsequently  committed,  although  the  offender 
had  been  convicted  of  his  first  offense  before 
the  passage  of  the  act.    Re  Miller  (Mich.)  898 

9.  A  statute  excluding  nonresidents  of  the 
state  from  the  benefit  of  a  statute  of  limitatioDS. 
when  the  cause  of  action  arose  in  the  state  and 
the  defendant  subsequently  ceased  to  be  a  resi- 
dent thereof,  is  not  unconstitutional  as  applied 
to  pre-existing  obligations.  Bates  ▼.  CvUum 
(Pa.)  440 


Continuance:  Contracts. 
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Oelecratioii  of  power. 

10.  The  legislature  cannot  delegate  to  a 
levee  district  the  legislative  power  to  levy  a  tax 
under  Tenn.  Const,  art.  2,  authorizing  it  to 
delegate  such  power  to  counties  and  incorpo- 
rated towns,  since  this  impliedly  excludes  dele- 
gation to  any  other  asrency.  Beelfoot  Lake 
Levee  Dist,  v.  Dawson  (Tenn.)  725 

Clasfl  leig^slation* 

11.  A  city  ordinance  making  it  unlawful 
for  barbers  to  pursue  their  calling  on  Sunday, 
without  applying  to  other  kinds  of  employ- 
ment, is  unconstitutional  as  class  legislation. 
Tacoma  v.  Kreeh  (Wash.)  68 
Property  rigrhts;  due  process  of  law. 

12.  The  constitutional  rights  of  property 
do  not  include  the  right  to  send  letters  or 
circulars  to  a  debtor  threatening  to  advertise  a 
claim  against  him  for  sale,  which  constitutes 
an  offense  under  Mo.  Rev.  Stat.  1889,  g  3782, 
as  a  threat  to  injure  his  credit  or  reputation. 
State  V.  MeCabe  (Mo.)  127 

18.  The  right  to  transfer  property  in  pay- 
ment of  a  debt  when  solvent  is  within  the 
constitutional  protection  of  property  rights  and 
is  valid  by  Tennessee  Acts  1895,  chap.  128, 
declaring  that  every  transfer  of  property  to 
prefer  creditors  or  which  "would  have  that 
efitect"  shall  be  void  without  limiting  it  to  cases 
of  insolvency.  Third  NaL  Bank  v.  Divine 
Qrocery  Co.  (Tenn.)  446 

14.  Requiring  itinerant  vendors  to  deposit 
$5(X)  with  the  state  treasurer  to  be  returned  on 
the  surrender  of  the  license,  less  the  amount 
of  any  fines  and  costs  that  may  have  been 
imposed,  does  not  deprive  the  licensee  of  prop- 
erty without  due  process  of  law.  &^te  v. 
Harrington  (Vt.)  100 
Police  power. 

15.  The  state  has  authority  to  make  exten- 
sive and  varied  regulations  as  to  the  time, 
mode,  and  circumstances  in  and  under  which 
parties  shall  assert,  enjoy,  or  exercise  their 
rights,  without  coming  in  conflict  with  any  of 
those  constitutional  prmciples  which  are  estab- 
lished for  the  protection  of  private  rights  or 
private  property.  Id. 

16.  The  police  power  of  the  state  is  the 
power  to  govern  men  and  things  within  the 
limits  of  it's  dominion,  and  is  not  limited  to 
the  protection  of  health,  peace,  morals,  educa- 
tion, and  good  order,  but  comprehends  all  those 
general  laws  or  internal  regulations  necessary 
to  secure  peace,  good  order,  the  health  and 
comfort  of  society,  and  the  regulation  and 
protection  of  all  property  in  the  state.         Id. 

17.  A  statute  requiring  itinerant  vendors 
who  go  from  place  to  place  and  temporarily 
occupy  rooms  for  the  exhibition  and  sale  of 

foods,  to  pav  a  state  license  of  $25  and  deposit 
500  with  the  state  treasurer  as  security,  and 
then  to  pay  in  addition  a  local  license  fee  in 
each  place  in  which  they  sell  ^oods,  amounting 
to  a  tax  on  the  value  of  their  stock  of  goods 
according  to  the  rate  of  the  last  preceding 
assessment  of  taxes  in  that  place, — Is  not  un- 
constitutional although  it  is  oppressive.       Id. 

18.  The  police  power  of  the  state  does  not 
extend  to  the  levying  of  special  assessments  on 
propertv  benefited  by  a  levee.  Reelfoot  Lake 
Levee  Dist.  v.  Dawson  (Tenn.)  725 
34  L.  R.  A. 


19.  Any  occupation  comes  within  the  range 
of  the  police  power,  which  is  such  as  to  be 
naturally  liable  to  create  a  nuisance  unless 
subjected  to  special  regulations,  whether  it  be 
so  conducted  as  in  fact  to  create  a  nuisance  or 
not.     State  v.  Orr  (Conn.)  279 

20.  The  fact  that  garbage  is  not  a  nuisance 
or  detrimental  to  health  does  not  exempt  it 
from  the  police  power  or  entitle  a  citizen  to 
engage  in  its  transportation  without  a  license. 

Id^ 

NoTBS  AND  Briefs. 

See  also  Criminal  Law;  Imfbiboitment  for 
Debt;  Pardon. 

Constitutional    law ;    self-executing   provi- 
sions. 895 
Class  legislation  by  Sunday  law.  68 
Privilege  of  contracting;  due  process  of  law; 
monopoly  of  business.                                  279 
As  to  right  of  contract.                             467 
Statute   restricting   conveyances  to  prefer 
creditors.                                                     440 
Annulment  of  defense  under  statute  of  lim- 
itations.                                                       440 

CONTINUANCE. 

A  Judgment  in  a  trial  court  against  a 
party  whose  counsel  is,  to  the  knowledge  of 
the  court,  at  the  time  present  in  the  supreme 
court  in  obedience  to  its  rule  will  not  be  per- 
mitted by  the  latter  court  to  stand.  Peterson 
V.  Atlantic  City  R.  Co.  (Pa.)  598 

CONTRACTS*    See  also  Municipal  Cor- 
Fo RATIONS,  2-6;  Partnership;  Schools. 

1.  An  instrument  would  be  without  con- 
sideration and  therefore  void  if  a  default  of 
the  obligor  could  be  held  as  satisfaction  of  the 
consideration.  Woodland  Oil  Co.  v.  Crawford 
(Ohio)  62 

2.  The  performance  of  a  contract  by  a 
party  who  has  hesitated  or  refused  to  com- 
plete it  may  constitute  a  good  consideration 
for  a  promise  by  a  third  person  who  will  be 
benefited  by  such  performance.  Abbott  v. 
Doane  (Mass.)  SB 

8.  A  relinquishment  by  the  mother  of  a 
bastard  child  of  her  right  to  compel  the 
father  by  legal  proceedings  to  assist  in  the 
maintenance  of  the  child  and  her  support  and 
education  of  the  child  at  her  own  separate  ex- 
pense are  a  sufficient  consideration  for  his 
promise  to  make  a  conveyance  of  real  estate  to 
her.     Van  Epps  v.  Redfield  (Conn.)  860 

4.  A  construction  company  becomes  a 
subcontractor,  and  not  an  original  contractor 
with  a  railroad  company,  when,  with  full 
knowledge  that  a  contracl  company  is  unable 
to  complete  the  work,  it  agrees  with  it  to  do 
so  for  an  agreed  sum  in  cash  and  bonds,  with 
a  provision  that  it  shall  havea  ''subcontractor's 
lien/'  although  the  railroad  company  has  con- 
sented to  the  subletting  of  the  contract  and  that 
the  construction  company  shall  have  a  con- 
tractor's lien.  Richmond  dk  1.  Constr.  Co.  v. 
Richmond,  N.  I.  dk  B.  R.  Co.  (C.  C.  App.  6th 
C.)  625 
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Convicts:  Corporations. 


5.  A  contract  restricting  persons  from  en- 
gaging in  the  milling  business  in  the  vicinity 
of  a  certain  city  after  the  completion  of  an 
agreement  for  the  sale  of  their  business,  al- 
though it  extends  for  their  lives,  is  not  illegal 
as  in  restraint  of  trade.    Kramer  v.  Old  (N.  C.) 

889 

6.  To  take  stock  or  help  to  organize  or 
manage  a  corporation  formed  to  carry  on  a 
business  after  one  has  agreed,  on  the  sale  of 
such  a  business,  not  to  continue  it  in  that  lo- 
cality, is  a  breach  of  his  contract.  M. 

7.  There  can  be  no  recovery  as  between 
the  parties  on  a  contract  made  in  violation  of 
a  statute,  the  violation  of  which  is  prohibited 
by  a  penalty,  although  the  statute  does  not 
pronounce  the  contract  void  or  expressly 
prohibit  the  same.  Sandage  v.  Studebaker 
Bi-as.  Mfg.  Co.  (Ind.)  368 

8.  The  tender  back  of  letters  patent  by  a 
buyer  to  the  seller  places  the  latter  in  statu 
quo  so  as  to  entitle  the  former  to  rescind  the 
contract  of  sale  on  the  ground  that  the  letters 
were  void  for  lack  of  novelty.  Id. 

9.  The  rescission  of  a  written  contract  to 
convey  land  will  be  decreed  in  an  action  to 
compel  specific  performance  where  such  per- 
formance is  denied  because  of  the  purchaser's 
laches  and  the  increased  value  of  the  property, 
although  the  vendor  has  obtained  a  judgment 
for  the  purchase  price,  which  he  offers  to 
cancel.     Hendry  v.  Benliw,  (Fla.)  283 

10.  The  rule  that  the  members  of  the  legis 
lative  body  of  a  city  may  not  so  act  or  contract 
as  to  deprive  their  successors  of  the  unimpaired 
exercise  of  the  legislative  or  governmental 
power  does  not  apply  to  the  exercise  of  the 
business  or  proprietary  powers  of  the  munici- 
pality,—such  as  the  power  to  contract,  for 
waterworks,  but  in  the  exercise  of  such  power 
the  city  is  governed  by  the  same  rules  as  a 
private  corporation  or  individual,  and  may  con- 
tract for  terms  longer  than  the  duration  of  the 
terms  of  office  of  the  members  of  its  legislative 
body.  Illinois  Trust  dk  8av.  Bank  v.  Arkan- 
sas City  (C.  C.  App.  8th  C.)  518 

11.  The  cancelation  of  a  contract  by  a 
municipality  for  a  water  supply  will  not  be 
made  by  a  court  of  equity  merely  because  of 
the  inadequacy  of  the  supply,  for  which  the 
water  company  is  not  in  fault,  but  which  is  due 
to  the  inadequate  capacity  of  the  springs  which 
the  contract  requires  the  supply  to  be  obtained 
from.  Du  Bois  v.  Dti  Bois  City  Waterworks 
Co.  (Pa.)  92 

12.  A  reformation  of  a  contract  for  a 
municipal  water  supply,  because  of  a  mutual 
mistake  of  the  parties  as  to  the  adequacy  of  the 
stipulated  source  of  supply,  is  within  the  power 
of  the  court  under  Pa.  act  April  29,  1874,  §  84, 
cl.  3,  giving  power,  on  a  bill  filed  by  any  citi- 
zen, to  make  such  order  as  may  seem  just  and 
equitable  for  the  correction  of  the  alleged 
impurity  or  deficiency  of  the  water  supply.   Id. 

NoT£8  AND  Briefs. 

Contracts;  sufficiency  of  consideration;  im- 
moral consideration.  860 

Performance  of  existing  contract  obligation 
as  consideration  for  new  promise: — In  general; 
payment  of  existing  debt  as  consideration; 
84  L.  R.  A. 


promise  to  release  joint  debtor;  payment  of 
surety:  promise  not  to  sue;  compliance  with 
obligation  to  deliver  papers  or  property;  agree- 
ment to  comply  with  lease;  agreement  to  com- 
ply with  marriage  contract;  promise  to  do 
duty;  where  there  is  breach  on  both  sides; 
work  already  completed  when  additional  prom- 
ise made;  waiver  of  conditions;  acceptance  of 
performance;  promise  of  additional  compensa- 
tion for  completing  contract;  promise  to  per- 
form additional  duty  for  same  consideratioD: 
promise  by  stranger  to  the  contract.  33 

In  restraint  of  trade.  390 

Inability  to  perform  or  get  benefit  of.      575 
Cancelation  or  rescission  of.  92 

CONVICTS.    See  also  Criminal  Law,  3, 

4,  Notes  and  Briefs. 

1.  The  employment  of  a  convict  upon  the 
public  roads  under  supervision  and  control  of 
a  public  agent  by  order  of  the  county  commis- 
sioners is  not  a  "hiring  out"  of  the  convict 
which,  by  N.  C.  Code,  §  8448,  requires  an 
order  of  court  embodied  in  the  sentence.  State 
V.  Tandte  (N.  C.)  392 

2.  An  order  of  county  commissioners  for 
the  employment  of  a  convict  upon  the  public 
roads,  made  under  N.  C.  Code,  §  8448,  and 
without  any  provision  therefor  in  the  sentence 
or  any  order  of  court,  is  not  void  on  the  fround 
that  it  is  in  the  nature  of  an  additional  Judg- 
ment against  the  convict.  Id. 

CORPORATIONS.  See  also  Bills  ai9D 
Notes,  1,  2;  Conflici'  of  Laws,  8-15; 
Contracts,  6;  Coukties.  1;  Evtdencb, 

5,  29;  Insurance,  1;  Judgment,  2.  3: 
Taxes,  12. 

1.  It  is  a  matter  of  common  knowledge 
that  where  the  ownership  of  a  majority  of  the 
stock  of  a  corporation  changes,  the  board  of 
directors  usually  changes,  unless  its  members 
are  already  in  harmony  with  the  policy  of  its 
purchasers.  Farmers*  Loan  &  T.  Co.  v.  Ifew 
York  &  N.  R.  Co.  (N.  Y.)  76 

2.  A  corporation  purchasing  a  majority 
of  the  stock  of  another  competing  one  cannot 
obtain  control  of  its  affairs,  divert  the  income 
of  its  business,  refuse  business  which  would 
enable  the  defaulting  company  to  pay  its  inter- 
est, and  then  institute  an  action  m  equity  to 
enforce  its  obligations  for  the  avowed  purpose 
of  obtaining  entire  control  of  its  property  to 
the  injury  of  the  minority  stockholders.       Id. 

8.  A  corporation  owning  a  majorl^  of  the 
stock  of  another  company,  and  assuming  con- 
trol of  its  business  through  the  control  of  its 
ofiicers  and  directors,  assumes  the  same  trust 
relation  toward  the  minoritv  stockholders  that 
a  corporation  itself  usually  bears  to  stock- 
holders. Id. 

4.  The  statutory  right  of  a  corporation  to 
purchase  stock  of  another  company  does  not 
give  it  any  right,  as  the  owner  of  a  majority  of 
the  stock  ana  bonds  of  such  company,  to  man- 
age its  affairs  so  as  to  cause  a  default  on  a 
mortgage  and  obtain  control  of  the  property 
by  foreclosure  at  less  than  its  value  to  the 
injury  of  the  minority  stockholders.  Id, 


Costs  and  Fees;  Courtibb. 
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5.  The  fact  that  a  contract  company  dom- 
inates and  controls  a  railroad  company  having 
the  same  stockholders  will  not  make  its  en- 
gaf^ements  operate  in  legal  efifect  as  those  of 
the  railroad  company  with  respect  to  one  who 
is  fully  aware  of  the  relations  of  the  compa- 
nies when  making  a  contract  with  the  former 
for  work  on  the  railroad.  Richmond  d  L 
Constr,  Co,  ▼.  Richmond,  H.  L  dk  B.  R.  Co. 
(C.  C.  App.  6th  C.)-  625 

6.  A  statute  of  a  state  in  which  a  railroad 
company  is  organized  can  give  it  no  authority 
to  lease  a  railroad  held  by  it  in  another  state 
contrary  to  the  policy  of  the  latter  state.  Van 
Steuben  v.  Central  R.  Co.  (Pa.)  577 

7.  One  who  becomes  a  member  of  a  foreign 
corporation  subjects  himself  to  such  laws  of 
the  government  of  its  situs  as  affect  its  powers 
and  obligations.  Warner  v.  Delbridge  <&  C. 
Co.  (Mich.)  701 

8.  An  assessment  which  will  be  binding  on 
nonresident  policy  holders  may  be  made  under 
the  Minne.<)Ota  statutes  upon  the  premium  notes 
of  the  holders  of  mutual  policies  in  an  insur- 
ance company  organized  in  that  state  to  repay 
unearned  premiums  on  cash  policies  issued  by 
the  company.  Id. 

9.  An  assessment  on  premium  notes,  made 
by  a  receiver  of  a  mutual  insurance  company 
under  a  decree  of  the  court,  is  not  an  adjudi- 
cation binding  on  the  courts  of  another  state 
as  against  the  maker  of  one  of  such  notes  who 
was  not  a  party  to  the  proceedings  resulting  in 
the  assessment  and  who  before  the  bankruptcy 
of  the  company  had  surrendered  his  policy 
and  received  back  his  note.  Parker  v.  ^Lamb 
(Iowa)  704 

10.  A  stockholder's  liability,  which  is  con- 
tractual under  the  statute,  becomes  a  part  of 
the  assets  which  pass  to  a  receiver  for  the  pay- 
ment of  corporate  debts.  Cushing  v.  Perot 
<Pa,)  787 

Notes  and  Briefs. 

Corporations;  articles  of,  as  contracts.     466 

Owning  stock  of  other  companies;  con- 
trolling other  company.  78 

Effect  of  assessment  on  stockholders  made 
under  order  of  court  in  another  state  as  res 
judicata.  694 

Right  to  enforce  stockholder's  liability  out- 
side of  the  state  of  incorporation: — (I.)  In  ac- 
tion by  corporation  or  its  representative;  (II.) 
in  action  by  creditor  of  corporation:  (a)  rem- 
edy according  to  law  of  forum;  {h)  for  unpaid 
subscriptions  to  stock:  (1)  in  general;  (2)  by 
creditor's  bill;  (c)  for  statutory  liability  after 
stock  is  fully  paid  for:  (1)  in  general;  (2)  na- 
ture of  the  liability;  (8)  liability  absolute  or 
distinct  from  statutory  remedy;  (4)  constitu- 
tional liability;  (5)  ezclusiveness  of  statutorv 
remedy  provided  in  state  of  incorporation;  (0) 
•conditions  prescribed  by  statutes  in  state  of 
incorporation;  (7)  action  at  law;  (8)  suit  in 
equity;  (d)  remedies  in  Federal  courts:  (1)  in 
general;  (2)  in  equity;  (8)  at  law;  (III.)  con- 
tribution between  stockholders  of  foreign  cor- 
porations.     *  787 

Foreign  right  of  contract.  596 

M  L.  R.  A. 


COSTS  AND  FEES. 

Notes  and  Briefs. 

Cdsts;  as  debts  within  constitutional  provi- 
sion as  to  imprisonment.  655 

COUNTIES.    9ee  also  Bonds,  4,  5;  Pctblic 
Monet;  Statutes.  11-14.  20. 

1.  Counties  are  not  included  among  the 
corporations  referred  to  in  Tenn.  Const,  art. 
11,  ^  8,  prohibiting  the  creation  or  increase  of 
the  power  of  corporations  by  special  laws. 
Burnett  v.  Maloney  (Tenn.)  541 

2.  A  county  is  not  a  municipal  corporation 
in  the  full  sense  of  the  term,  but  only  a  quasi 
corporation,  and  possesses  such  powers  and  is 
subjected  to  only  such  liabilities  as  are  spe- 
ciallv  provided  for  by  law.  Schweiss  v.  First 
Judicial  Dist.  Ct.  (Nev.)  602 

8.  Counties  are  municipalities  within  the 
meaning  of  Wis.  Laws  1895,  chap.  188,  au- 
thorizing municipalities  to  make  donations  to 
the  state  home  for  the  feeble-minded.  Lund 
V.  diippewa  County  (Wis.)  181 

4.  Donations  by  a  county,  made  merely  to 
secure  a  site  for  a  state  institution  for  the 
feeble-minded,  and  in  no  way  affecting  the 
efficiency  and  successful  operation  of  the  in- 
stitution when  established,  are  not  against  pub- 
lic policy.  Id, 

5.  A  prohibition  of  county  aid  to  any  indi- 
vidual, association,  company,  or  corporation, 
does  not  apply  to  such  aid  to  the  state  or 
United  States.  Laneey  v.  King  County 
(Wash.)  817 

6.  A  prohibition  against  county  indebted- 
ness for  any  other  than  strictly  county  pur- 
poses will  not  prevent  indebtedness  for  a  pub- 
lic canal  through  the  county  to  connect  two 
large  public  waterways  with  the  ocean.       Id. 

7.  In  determining  whether  or  not  county 
indebtedness  violates  a  constitutional  provision 
that  no  county  shall  create  any  indebtedness 
exceeding  2  per  cent  upon  the  assessed  value  of 
the  taxable  property  in  it,  compulsory  obli- 
gations imposed  by  the  legislature  must  be 
included.  Orand  Island  <fe  N,  W.  R.  Co.  v. 
Bak&r  (Wyo.)  885 

8.  The  fact  that  the  validity  of  the  debt 
on  which  a  judgment  against  a  county  was 
rendered  cannot  be  questioned  in  a  proceeding 
to  enforce  a  tax  to  pay  it  does  not  prevent  a 
resistance  of  the  tax  on  the  ground  that  it  was 
not  authorized  by  law.  Id. 

0.  Recourse  to  the  claims  upon  which 
judgments  against  a  county  were  rendered  may 
be  had  to  determine  to  what  class  they  belong, 
and  whether  or  not  any  limit  is  imposed  upon 
taxation  by  which  they  may  be  enforced.  Id. 
10.  A  judgment  against  a  county  for  a  claim 
which  should  nave  been  paid  out  of  current  rev- 
enue, but  was  not  because  the  amount  limited 
by  the  Constitution  was  exhausted,  and  which 
did  not  become  valid  county  indebtedness 
because  the  constitutional  limit  of  indebtedness 
had  already  been  reached,  or  because  it  was 
not  legally  adopted  by  the  people,  is  not  * 'pub- 
lic debt"  within  the  meaning  of  a  provision  of 
a  Constitution  limiting  the  tax  rate  except  for 
public  debt  and  interest  thereon.  Id. 
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11.  The  expense  of  maintainiDg  the  dis- 
trict court  is  a  county  purpose  which  must  be 
provided  for  out  of  the  fund  raised  by  the  lim- 
ited tax  levy  authorized  by  Wyo.  Const,  art. 
16,  §  5.  Grand  Island  &  N.  W.  B.  Co,  v. 
Baker  (Wyo.)  835 

12.  A  board  of  county  commissioners  which 
can  only  act  as  a  body  in  session  cannot  con- 
fess judgment  against  the  county  under  a  stat- 
ute requiring  defendant  to  personally  appear 
in  court  in  order  to  confess  judgment.         Id, 

18.  A  power  of  attorney  to  confess  judg- 
ment cannot  be  given  by  a  board  of  county 
commissioners  without  statutory  authority.  2d. 
14.  Compensation  to  be  made  to  a  land- 
owner for  land  taken  by  a  county  for  the 
location  of  a  public  road  must  be  paid  out  of 
the  ordinary  county  revenue  raised  by  the 
limited  tax  provided  by  Wvo.  Const,  art.  15, 
§  5.  ^  Id. 

Notes  and  Brtef8. 
Counties,  as  municipalities;  incorporation  of. 

602 

As  municipalities;  donations  by.  for  public 

institution.  182 

Power  to  issue  bonds;  issuing  bonds  pa; 
able  in  gold. 
Limitation  of  indebtedness  of. 

COURTS.    See  also  Continuance. 

1.  Two  members  of  the  Tennessee  court 
of  chancery  appeals  may  hear,  consider,  con- 
fer together,  and  decide  the  causes  before 
them,  in  the  absence  of  the  other  member  of  the 
court  from  sickness  or  other  reason,  although 
the  act  creating  the  court  makes  no  provision 
as  to  the  number  which  may  act  or  constitute 
a  quorum,  but  Mill.  &  V.  (Tenn.)  Code,  §  56, 
while  not  applicable  to  the  court,  provides 
generally  that  a  majority  of  three  or  more 
officers  to  whom  joint  authority  is  given  may 
exercise  it,  unless  otherwise  declared.  Catoan 
V.  Mure/i  (Tenn.)  538 

2.  A  citizen  of  one  state  may  maintain  in 
the  courts  of  another  state  a  transitory  action 
arising  at  his  residence  against  another  citizen 
of  the  same  state  found  in  the  other  state  under 
the  provision  of  the  United  States  Constitution 
guaranteeing  to  the  citizens  of  each  state  all 
the  privileges  and  immunities  of  citizens  of  the 
several  states  which  the  courts  of  the  latter 
state  have  no  discretionary  power  to  dismiss. 
Eingartner  v.  IllinoU  Steel  Co.  (Wis.)         508 

8.  The  legislature  must  be  the  judge  as  to 
whether  or  not  there  is  reason  to  apprehend 
fraud  in  the  sale  of  goods  by  itinerant  vendors, 
when  it  enacts  a  stringent  license  law  for  the 
prevention  of  fraud  in  such  sales.  State  v. 
Harrington  (Vt.)  100 

4.  The  reasonableness  of  license  fees  in 
respect  to  their  amount,  when  imposed,  not 
by  municipal  ordinance  without  legislative 
authority,  but  by  the  state  through  legislative 
enactment,  is  conclusively  estabUshed  by  the 
statute,  and  cannot  be  reviewed  by  the  courts. 

Id. 

5.  A  court  cannot  declare  void  a  contract 
for  the  term  of  twenty-one  years  made  by  a 
Hty  in  the  exercise  of  discretionary  power 

^  by  the  legislature  to  determine  the  length 
H.  A. 


of  the  term  of  such  contract.    Illinois  Trust  dr 
Sav.  Banky.  Arkansas  City{C.  C.  App.  8lh  C.) 

5ia 
6.  In  the  construction  of  the  statutes  of  a 
state  which  measure  the  powers  and  liabilitiea- 
of  its  political  organizations  Federal  courts 
uniformly  follow  the  interpretation  of  the 
highest  judicial  tribunal  of  the  state,  where  no 
question  of  general  or  commercial  law  or  of 
right  under  the  United  States  Constitution  or 
laws  is  involved.  Id, 

7.  The  decisions  of  the  highest  court  of  a 
state  upon  the  proper  construction  to  be  given 
to  the  constitutional  and  statutory  provisions 
of  that  state  are  binding  in  Federal  courts. 
Bhodes  v.  United  States  hat.  Bank  (C.  C.  App. 
7th  C.)  742 

8.  The  courts  of  one  state  will  adopt  its  own 
methods  of  con.struction  on  a  constitutional^ 
provision  of  another  state  where  the  courts  of 
the  latter  state  have  not  construed  it.  Tuttle 
V.  National  Bank  of  the  RepuUie  (111.)         750^ 

Notes  AND  Briefs. 

Courts;  jurisdiction  in  action  between  non- 
residents. 504 
Majority  or  quorum  of.  538- 

COVENANT. 

1.  The  test  in  equity  to  determine  whether  a 
covenant  in  a  deed  runs  with  the  land  is  the 
intention  of  the  parties.  Landell  v.  Hamilton 
(Pa.)  227 

2.  A  covenant  that  the  ''house"  on  a  lot  con- 
veyed "shall  be  forever  hereafter  restricted 
from  having  any  building  or  part  of  a  building 
attached  to  the  said  messuage  thereon  erected 
more  than  10  feet  high  is  not  limited  to  the 
house  or  building  then  existing  on  the  land. 

Id. 

8.  A  change  in  the  use  of  premises  from  resi- 
dence to  business  purposes  after  a  covenant  re- 
stricting erections  thereon  above  a  certain 
height  is  not  sufficient  to  destroy  the  effect  of 
the  covenant.  Id. 

4.  Building  along  the  division  line  and  partly 
on  eacli  lot  a  solid  wall  higher  than  a  covenant 
requires  the  servient  lot  to  remain  unobstructed 
for  the  purpose  of  furnishing  light  and  air  to 
the  dominant  lot  will  prevent  the  dominant 
owner,  who  builds  it,  from  enforcing  the  cov- 
enant in  equity  as  to  the  .space  below  the  top 
of  the  wall,  but  will  not  absolutely  terminate 
the  covenant.  Id,. 

Notes  and  Briefs. 

Covenant;  running  with  land;  restricting 
building.  22T 

CREDITORS*  BILL. 

Notes  and  Bbiefs. 

For  unpaid  subscriptions  to  stock  of  foreigB 
corporation.  743 

CRIMINAL    LAW.    See    also    Bioajit; 
Constiutional  Law,  8;  Convicts;  Ha- 
beas  Corpus,    2;    biPRisoNMENT   for 
Debt. 
1.  The  laws  in  force  when  the  fatal  blow  or 

wound  is  inflicted  govern  the  crime  of  murder^ 
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as  it  is  regarded  as  committed  at  that  time,  al- 
though the  death  occurs  on  a  subsequeot  date. 
Debney  v.  State  (Neb.)  851 

2.  A  coDsolidatioD  of  separate  iodictments 
charging  deflnite  offeuses,  for  the  purposes  of 
trial,  does  not  make  them  one  offense  so  as  to 
permit  but  one  sentence.  Howard  v.  United 
States  (C.  C.  App.  6th  C.)  509 

8.  Cumulative  and  successive  sentences  are 
within  the  power  of  a  court  to  impose  at  com- 
mon law,  and  they  may  be  imposed  by  Federal 
courts  without  any  express  authority  by  act  of 
Congress.  Id. 

4.  The  possibility  of  a  deduction  by  good- 
time  credits,  although  contingent  on  the  con- 
duct of  the  convict,  does  not  render  a  sentence 
so  indefinite  or  uncertain  that  a  successive  sen- 
tence to  begin  on  the  expiration  of  the  former 
will  be  invalid.  Id. 

Notes  and  Briefs. 

Criminal  law;  enhancing  penalty  of  crimes 
when  committed  by  habitual  criminals  or  prior 
offenders: — (I.)  Validity  of  statutes  and  ordi- 
nances: (a)  in  general;  (b)  ex  post  facto  laws: 
(e)  cruel  and  unusual  punishment;  (d)  equal 
protection  of  the  laws;  {e)  second  punishment 
or  jeopardy  for  the  same  offense;  (II.)  Con- 
struction and  effect  of  statutes:  (a)  in  general; 
{b)  third  and  subsequent  offenses;  (c)  conditions 
as  to  prior  conviction  before  commission  of 
later  offense;  {d)  conditions  as  to  execution  of 
or  relief  from  prior  sentence  before  commission 
of  later  offense;  {e)  effect  of  pardon  of  prior 
offense;  {/)  effect  of  appeal  or  writ  of  error  to 
review  prior  conviction;  (g)  effect  of  prior 
conviction  in  other  state  or  country;  (h)  what 
prior  sentence  must  have  been;  (t)  similarity  or 
identity  of  prior  and  subsequent  offenses;  {j) 
procedure:  (1)  in  general;  (2)  pleas  and  ad- 
mlssiouR;  (8)  order  of  trial;  separating  issues; 
(4)  proof;  (5)  attacking  validity  of  prior  con- 
viction; (6)  verdict  and  judgment;  (7)  appeal 
or  writ  of  error.  898 

Reduction  of  prisoner's  term  by  allowance 
for  good  behavior: — (I.)  Constitutionality  of 
statute  providing  therefor;  (JI.)  Construction 
and  effect  of  statutes:  (a)  in  general;  {b)  Fed- 
eral cases.  509 

CROPS.    See  Emblements. 

CUSTOM.      See    Carribbb,   Notes   and 
Briefs. 

DAMAGES.    See  also  Trial,  6. 

1.  Exemplary  damages  are  recoverable 
for  fraud  in  inducing  a  man  to  marry  a  woman 
who  is  pregnant  by  another.  Kt^jek  v.  Gold- 
man (N.  Y.)  156 

2.  Exemplary  damages  cannot  be  recov- 
ered from  a  carrier  for  the  malicious  act  of 
the  conductor  in  ejecting  a  passenger  unless 
his  act  is  either  authorized  or  ratined  by  the 
carrier.  Robinson  v.  Superior  Bapid  Transit 
R.  Co.  (Wis.)  205 

8.  The  holder  of  a  flre  insurance  policy 
insuring  "forever"  the  insured  and  his  assigns 
may,  where  the  insurer  wrongfully  terminates 
the  policy,  secure  a  new  policy  in  another 
company,  and  recover  from  the  old  company 
84  L.  R.  A. 


the  costs  thereof.     Marshall  v.    Franklin    F. 
Ins.  Co.  (Pa.)  159 

4.  The  difference  between  the  actual  mar- 
ket value  of  a  lot  and  the  price  received  is  the 
measure  of  damages  for  a  mistake  in  the 
transmission  of  a  telegram  which  is  not  in  ci- 
pher, to  an  agent  by  which  a  lower  price  is 
named  to  him  than  that  stated  by  the  princi- 
pal, and  in  reliance  upon  which  he  executes 
the  contract.  Reed  v.  Western  U.  Teleg,  Co. 
(Mo.)  492 

5.  A  verdict  for  $500  is  not  excessive  as 
damages  for  the  mental  anguish  suffered  by  a 
father  on  account  of  inexcusable  delay  in  de- 
livering a  telegram  to  a  minister  of  the  gospel 
calling  him  to  the  bedside  of  a  daughter  who 
desired  baptism  and  union  with  the  church, 
where  the  result  was  that  he  failed  to  come 
until  after  she  was  dead.  Western  U.  Teleg. 
Co.  V.  Robinson  (Tenn.)  481 

6.  No  recovery  can  be  bad  for  a  miscar- 
riage resulting  from  fright  caused  by  the  neg- 
1  igence  of  another.  Mitchell  v .  Rochester  R.  Co. 
(N.  Y.)  781 

7.  Damages  for  the  death  of  a  married 
woman  cannot  include  the  loss  to  her  minor 
child  where  the  action  is  brought  by  her  hus- 
band, under  Mill.  &  V.  (Tenn.)  Code,  §  8180, 
which  provides  that  a  right  of  action  for  in- 
juries causing  the  death  of  any  person  shall 
not  abate  b^  reason  of  the  death,  but  shall 
pass  to  his  widow,  or  if  none,  to  his  children, 
or  to  his  personal  representative,  for  the  ben- 
efit of  the  widow  or  next  of  kin,  but  fails  to 
make  any  express  provision  as  to  the  bene- 
ficiary in  case  of  the  death  of  a  married 
woman,  and  leaves  the  recovery  to  go  to  the 
hushtLud  jure  mariti,  as  it  would  have  gone  at 
common  law  but  for  its  rule  of  abatement. 
Chattanooga  Electric  R.  Co.  s.  Johnson  {T^xxn.) 

442 
Notes  and  Briefs. 

Damages;  exemplary,  for   act  of  carrier's 
servant.  205 

DAMS. 

1.  A  statute  giving  the  trustees  of  a  public 
canal  power  to  raise  the  water  in  a  river  to  a 
certain  height  by  means  of  a  dam,  and  pro- 
viding that  if  in  constructing  the  canal  or  de- 
veloping the  dam  it  becomes  necessary  to 
use  private  property,  the  board  "  shall  have  a 
right  to  acquire  such  right  of  way  "  in  the- 
manner  now  provided  by  law,  requires  the 
settlement  of  damages  for  fiooding  lands  by 
the  dam  under  the  eminent  domain  law,  and 
not  by  suit  for  nuisance.  LeiUtsey  v.  Columbia 
Water  Power  Co.  (S.  C.)  215- 

2.  Failure  to  object  to  the  raising  of 
water  along  abutting  lands  by  a  dam  across 
a  river  constitutes  permission  to  do  so  within 
the  provision  of  a  statute  that  in  case  any 
person  permits  entry  upon  his  land  for  the 
construction  of  a  public  improvement  without 
previous  compensation  he  shall  have  a  right 
to  petition  for  the  assessment  of  his  damages, 
so  that  such  remedy  is  exclusive.  ^Id. 

8.  The  grant  of  a  right  to  flood  a  part  of 
a  farm  by  the  erection  of  a  dam  will  preclude 
the  maintenance  of  an  action  for  injuries  caused 
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by  the  dam  to  the  remainiDg  portion.     Nuna- 
maker  v.  Columbia  Water  Power  Co.  (S.  C.) 


DEATH.  See  also  Damages,  7;  Husband 
AND  Wife,  10. 

1.  A  surviving  husband  as  such  cannot 
maintain  a  suit  for  the  wrongful  killing  of 
his  wife,  under  Mill.  &  V.  (Tenn.)  Code, 
§  8180,  preventing  the  abatement  of  the  suit, 
although  the  recovery  inures  to  his  benefit, 
but  he  must  bring  the  action  as  adminis- 
trator. Chattanooga  Electric  JR.  Co.  v.  John- 
son (Tenn.)  442 

2.  The  right  of  action  for  damages  re- 
sulting from  death  is  exclusive  of  an  ad- 
ministrator's right  of  action  to  recover  for  the 
pain  and  expense  suffered  by  the  person  of 
his  intestate  from  the  injuries  which  caused 
his  death,  under  R.  I.  Rev.  Stat.  1857,  chap. 
176,  creating  a  right  of  action  for  death,  and 
also  providing  for  the  survival  of  actions  of 
"  trespass  on  the  case  for  damages  to  the  per- 
son'' as  the  survival  applies  to  cases  of  inju- 
ries not  causing  death.  Lubrano  v.  Atlantic 
MilUi^lA  797 

Notes  and  Briefs. 

Death:  right  of  action  for  death  of  married 
woman.  442 

How  many  distinct  causes  of  action  arise 
from  injuries  resulting  in  death:— (I.)  Alterna- 
tive action  for  death  or  injury:  (a)  generally; 
{b)  actions  for  death  as  affected  by  release: 
(1)  by  injured  party;  (2)  by  others;  (3)  bv  plain- 
tiffs; (e)  other  actions  as  a  bar:  (1)  actions  for 
the  injury;  (2)  other  actions  for  the  death;  {d) 
multiplicity  of  actions  for  death:  (e)  bar  of 
other  actions  by  limitation;  (/)  for  death  of 
infants;  (II.)  concurrent  actions  for  death  and 
injury.  788 

DEBT.  See  Imprisonment  for  Debt, 
Notes  and  Briefs. 

DEBTOR  AND  CREDITOR.  See  Con- 
stitutional Law,  13. 

DEDICATION.  See  Public  Grounds, 
1,8. 

Notes  and  Briefs. 

Dedication;  acceptance  of;  nonuser;  estoppel 
as  to.  734 

DEED.   See  Dams,  3;  Evidence,  1 7;  Trusts. 

DEFINITIONS.  See  Constitutional 
Law,  16;  Husband  and  Wife,  17;  Liens, 
1 ;  Parent  and  Child. 

DELEGATION  OF  POWER.  See  Con- 
stitutional Law,  10. 

DESCENT     AND     DISTRIBUTION. 

Sec    also   Estoppel,   6;    Parent   and 
Child. 

A  fraud  upon  the  rights  of  a  wife  is  com- 
mitted when  the  husband  strips  himself  of  all 
his  property  just  before  death  by  delivering 
■deeds  of  real  estate  that  had  been  made  some 
M  L.  R.  A. 


years  before  and  giving  a  check  for  money 
which  constituted  all  of  his  personal  property 
in  order  to  defeat  his  wife's  rights  as  his  heir, 
after  obtaining  the  full  benefit  of  the  property 
up  to  the  end  of  his  own  life.  Smith  v.  Smith 
(Colo.)  49 

Notes  and  Brieeb. 

Descent;  disposal  of  property  in  fraud  of 
wife's  rights.  50 

DIVORCE.    See  Husband  and  Wife,  11. 

12,  Notes  and  Briefs. 

DONATION.    See  Bonds,  4;  Counties,  4, 
5;  Public  Monet. 

DOWER.    See  also  Descent  and  Distri- 
bution. 

Notes  and  Briefs. 

Dower;  as  affected  by  insanity  of  husband. 


DRAINS  AND  SEWERS.    See  also  Oil; 
Trial,  7. 

The  fact  that  a  sewer  blows  up  is  en- 
titled to  coDsideration  upon  the  question  of  care 
on  the  part  of  a  municipality  in  respect  to  its 
management.     Fuchs  v.  St.  Louis  (Mo.)      118 

Notes  and  Briefs. 

Drains;  liability  of  city  for  dangerous  sewers. 

118 

DRUNKENNESS.      See    Husband   and 
Wife,  4, 14,  Notes  and  Briefs. 

ELECTRICAL    USES    AND    APPLI- 
ANCES. 

1.  A  man  who  comes  in  contact  with  an 
electric-light  wire  on  the  side  of  a  building 
while  climbinff  out  of  a  window  upon  a  cornice 
while  at  work  painting  the  building  is  not 
guilty  of  contributory  negligence,  unless  in  so 
doing  he  fails  to  exercise  the  degree  of  care 
which  ordinarily  careful  and  prudent  persons 
usually  exercise  under  such  circumstances. 
McLaughlin  v.  LouisviUe  Electric  Light  Co. 
(Ky.)  812 

2.  The  apparently  proper  insulation  of  elec- 
tric-light wires  on  the  side  of  a  building  is  an 
invitation  or  inducement  to  persons  painting 
the  building  to  risk  the  consequences  of  con- 
tact with  them,— especially  in  the  middle  of  the 
day.  Id. 

8.  The  utmost  care  is  necessary  to  keep  the 
insulation  of  dangerous  electric  wires  perfect 
at  a  place  where  people  have  the  right  to  go 
for  work,  business,  or  pleasure,  although  ver>' 
great  care  may  be  sufficient  as  to  wires  at  other 
places.  Id. 

4.  The  fact  that  the  insulation  of  dangerous 
electric  wires  is  very  expensive  or  inconvenient 
is  no  excuse  for  failure  to  make  such  insula- 
tion perfect  at  points  where  people  have  the 
right  to  go  for  work,  business,  or  pleasure. 

Id. 


Electbtc  Railroadb— Estoppel. 
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5.  The  only  power  of  regulation  impliedly 
reserved  by  a  city  on  giving  to  a  telegraph 
•company  or  other  such  corporation  its  consent 
that  electric  wires  may  be  laid  under  the  streets 
is  such  regulation  as  the  safety  and  welfare  of 
the  public  may  demand,  where  the  corporation 
derives  its  power  to  place  wires  underground 
from  the  state,  subject  only  to  the  consent  of 
the  municipality.  State,  St,  Louis  Under- 
ground Service  uo.  v.  Murphy  (Mo.)  869 

6.  An  ordinance  granting  to  a  subway  com- 
pany and  its  assigns  the  right  to  occupy  space 
under  any  streets  in  the  city  for  the  period  of 
fifty  years,  to  the  practical  exclusion  of  all 
other  public  uses,  with  power  to  select  its  own 
patrons  and  dictate  its  own  terms  and  elect 
which  streets  it  will  use,  is  void  as  an  attempt 
to  surrender  the  power  to  regulate  the  under- 
ground use  of  streets  by  wire-using  companies. 

7.  A  city  has  no  power  to  grant  to  a  corpo- 
ration the  right  to  lay  a  subway  for  electric 
wires  under  all  the  city  streets,  without  reserv- 
ing the  power  of  supervision  and  control,  not 
only  of  the  work  of  excavating  in  the  streets, 
huCof  all  matters  incident  to  its  location,  con- 
struction, maintenance,  and  use,  although  the 
sole  purpose  of  the  subway  may  be  that  of 
leasing  to  public  wire-using  corporations.    Id. 

NOTBBAND  BrIBFS. 

Electrical  uses;  grant  of  franchises  to  elec- 
trical subway  companies.  869 

ELECTRIC  RAILROADS.    See  Street 
Railways,  1,  3,  4. 

EMBLEMENTS. 

Unmatured  crops  growing  upon  land  be- 
longing to  the  owner  of  Qie  crops  are  part  and 
parcel  of  the  land  for  the  purpose  of  jurisdic- 
tion of  an  action  for  damages  to  them.  Bagley 
V.  Columbus  S.  B.  Co,  (Ga.)  286 


EMINENT  DOMAIN. 

1,2. 


See  also  Daks, 


1.  That  title  to  a  public  improvement  when 
it  is  completed  is  to  be  conveyed  to  the  United 
States  will  not  prevent  the  state  from  exercis- 
ing its  power  of  eminent  domain  to  acquire 
the  necessary  land  upon  which  to  construct  it. 
Lancey  v.  King  County  (Wash.)  817 

2.  A  constitutional  right  to  a  remedy  for 
injury  to  property  does  not  include  the  right 
to  recover  for  an  injury  not  different  in  kind, 
but  only  in  degree,  from  that  suffered  by  the 
community  in  general  from  the  vacation  of  a 
remote  part  of  a  street,  though  it  causes  de- 
preciation in  the  value  of  property,  but  leaves 
ample  means  of  access  thereto.  Dantzer  v. 
Indianapolis  V.  R,  Co.  (Ind.)  769 

8.  A  railroad  chartered  to  extend  from  a 
certain  town  past  a  sawmill,  through  rough, 
mountainous,  timbered,  and  sparsely  settled 
country,  to  the  middle  of  a  certain  section  on 
lands  of  the  United  States,  without  going  near 
anv  other  town,  city,  or  settlement  or  other 
railroad,  but  which  has  been  built  only  from 
the  sawmill  about  2  miles  from  the  town,  for 
5^  miles  into  the  timbered  region,  and  has  no 
freight  or  passenger  depots,  passenger  coaches, 
^4  L.  R  A. 


or  freight  cars,  except  trucks,  and  has  never 
charged  passengers  any  fare, — is  a  public  way 
for  which  eminent  domain  may  be  exercised, 
where  it  is  not  shown  that  it  was  intended 
simply  as  a  logging  road,  and  everyone  having 
occasion  to  use  it  as  a  passenger  or  for  the 
transportation  of  freight  has  a  right  to  require 
the  service.  Bridal  Veil  Lumbering  Co,  v. 
Johnson  (Or.)  868 

4.  Payment  into  court  of  an  award  of  view- 
ers from  which  an  appeal  is  taken  by  the 
property  owners  is  not  sufficient  to  satisfy  Pa. 
Const,  art.  16,  §  8,  requiring  just  compensa- 
tion to  be  ''paid  or  secured  before  the  taking, 
injury,  or  destruction''  of  property  in  eminent 
domain  cases,  and  therefore  the  act  of  May 
14,  1889,  providing  that  on  such  payment  into 
court  the  right  to  use  the  property  shall  vest 
in  the  corporation  seeking  to  take  it,  and  that 
the  money  shall  remain  in  court  to  await  the 
final  judgment  on  appeal,  is  unconstitutional. 
Earrisburg,  C.  db  C.  Tump,  Rood  Co,  v.  Harris- 
burg  db  M,  EUe.  li.  Co,  (Pa.)  439 

NOTEB  AND  BrISFB. 

Eminent  domain;  payment  or  security  of 
just  compensation.  439 

ESTOPPEL. 

1.  No  one  may  to  the  damage  of  another 
deny  the  truth  of  representations  by  which  he 
has  purposely  or  carelessly  induced  the  latter 
to  change  his  situation.  Illinois  Trust  dSao. 
Bank  v.  Arkansas  City  (C.  C.  App.  8th  C.) 

518 

2.  The  payment  of  interest  on  town  bonds 
which  were  void  because  issued  without  au- 
thority does  not  ratify  them.  Union  Bank  v. 
Oxford  (N.  C.)  487 

8.  A  city  is  estopped  to  defeat  a  recovery 
for  rent  of  hydrants  as  against  bondholders 
who  loaned  money  on  a  mortgage  of  the  plant 
and  income  of  waterworks  built  under  the  di- 
rection and  accepted  by  formal  resolution  of 
the  city  council,  and  completed  according  to 
the  terms  of  a  defeated  ordinance,  where  the 
city  has  paid  rents  without  protest  for  fourteen 
months,  either  on  the  ground  that  there  was 
no  contract  or  that  it  had  no  power  for  the 
term  mentioned  in  the  ordinance  or  to  grant 
the  exclusive  right  to  the  use  of  its  streets  for 
water  pipes.  [Per  Sanborn,  J.]  Illinois  Trust 
dk  Sav.  Bank  v.  Arkansas  City  (C.  C.  App. 
8th  C.)  518 

4.  An  equitable  estoppel  will  preclude  the 
public  from  claiming  as  a  public  park  land  so 
designated  on  a  recorded  plat,  where  it  makes 
no  claim  to  the  land  except  by  failing  to  assess 
it  for  taxes  for  many  years,  and  then  the  owner 
files  a  new  plat  on  which  the  land  is  described 
as  his  own  property,  after  which  he  continues 
in  possession  as  he  always  had  done,  takes 
down  the  old  fence  and  makes  a  new  one,  ex- 
pends money  in  other  improvements  upon 
it,  pays  taxes  for  a  series  of  years  upon  it 
and  builds  a  sidewalk  along  one  side  by  order 
of  the  city  authorities,  and  there  is  an  express 
adoption  of  his  new  plat  about  seven  years 
after  it  was  filed  by  an  act  incorporating  the 
city.    Beuter  v.  Laws  (Wis.)  788 


833 


EVIDBNCB. 


5.  A  state  is  not  estopped  from  denying 
the  vaHdity  of  a  contract  made  without  au- 
thority because  the  contractor  has  in  good  faith 
performed  services  under  it,  since  he  must  at 
his  peril  know  the  authority  of  those  who 
seem  to  act  for  the  state.  MuUan  v.  8tate 
(Cal.)  262 

6.  A  woman  is  estopped  to  claim  a  share 
in  an  estate  as  widow,  although  a  divorce  ob- 
tained from  her  in  a  suit  brought  by  the  guar- 
dian for  her  insane  husband  was  absolutely 
void,  where  she  has  accepted  alimony  under 
the  decree  and  contracted  a  subsequent  mar- 
riage.    Mohler  V.  Shank  {1o^9l)  161 

7.  Legatees  of  full  age  who  demand  and 
compel  a  distribution  to  them  of  the  proceeds 
of  a  sale  by  an  executor  of  the  interest  of  a 
deceased  partner,  although  protesting  at  the 
same  time  that  they  do  not  admit  that  this  is  all 
that  is  due,  thereby  ratify  the  sale,  and  cannot 
afterwards  deny  the  executor's  power  to  make 
it  or  claim  anything  additional  on  account  of 
the  goodwill  of  the  business  for  which  nothing 
was  received,  f Per  Beatty,  Ch.  J.,  Henshaw 
and  Temple,  J  J.  J    Philb^ook  v.  Neioman  (Cal,) 

266 

Notes  and  Briefs. 

See  also  Dedication. 
Estoppel;  of  state.  262 

EVIDENCE.    See  also  Banks,  6. 

Judicial  notice. 

1.  The  courts  are  charged  with  knowledge 
under  Cal.  Code  Civ.  Proc.  §  1875,  subs.  2,  8, 
of  whatever  is  established  by  law,  and  of  all 
public  as  well  as  private  acts  of  the  legislative, 
executive,  and  judicial  departments  of  the 
slate.    MuUan  v.  State  (Cal.)  262 

2.  The  court  can  judicially  know  that  a 
certain  town  is  one  of  the  smaller  towns  of 
the  state.  Western  U.  Teleg.  Co.  v.  Robinson 
(Tenn.)  481 

8.  It  is  a  matter  of  common  knowledge 
that  a  bicycle  under  a  rider  of  ordinary  strength 
and  experience  can  attain  a  much  higher  rate 
of  speed  than  that  of  an  electric  car  running 
about  10  miles  an  hour,  and  by  mere  pressure 
of  the  hand  can  be  instantly  turned  aside  so  as 
to  leave  a  street-car  track  on  which  it  is  going. 
Everett  v.  Los  Angeles  ConsoL  E,  R,  Co.  (Cal.) 

850 
4.  The  fact  that  gases  form  from  crude 
petroleum  oil  upon  its  subjection  to  heat  will 
be  judicially  noticed  by  the  courts.    Fuchs  v. 
St.  Louis  (Mo.)  118 

Presmnptions  and  burden  of  proof. 

6.  It  will  be  presumed,  in  the  absence  of 
any  decision  to  the  contrary  in  a  sister  state, 
that  the  contractual  liability  of  a  stockholder 
in  that  state  goes  to  a  receiver  as  assets  for  the 
payment  of  corporate  debts.  Gushing  v.  Perot 
(Pa.)  787 

6.  An  agent  will  be  presumed,  in  the  ab- 
sence of  directions  to  the  contrary  from  a 
principal  residing  in  the  state,  to  have  been 
authorissed  to  receive  Confederate  money  in 
payment  of  a  debt  or  judgment,  at  a  time  and 
place  when  and  where  such  money  was  gener 
ally  received  in  business  transactions  and  was 
4  L.  R.  A. 


the  current  money  of  the  state.     Hendry  v. 
Benlisa  (Fla.)  283- 

^.  Destruction  'by  a  servant  of  his  em- 
ployer's books  after  the  tatter's  death  will  not 
raise  the  presumption  that  they  contained 
charges  against  the  servant,— especially  where 
they  were  not  destroyed  until  after  they  had 
been  examined  and  the  servant  claimed  to  have 
been  executing  his  employer's  orders.  Hay  v. 
Peterson  (Wyo.)  581. 

8.  An  executor  resisting  payment  of  a 
claim  for  compensation  for  services  rendered 
to  the  testator  by  a  person  not  related  to  him. 
on  the  ground  that  they  were  rendered  in  con- 
sideration of  his  maintenance,  has  the  burden 
of  showing  that  fact  Id. 

9.  A  presumption  that  a  girl  became  un' 
conscious  before  a  minister  summoned  by  tele- 
graph could  have  reached  her  does  not  arise 
from  the  averment  that  she  became  uncon- 
scious after  sending  the  message  and  died  be- 
fore he  arrived,  where  in  the  same  action  it  i5 
said  that  if  the  telegram  had  been  promptly 
delivered  he  would  have  arrived  in  time  to' 
have  administered  to  her  spiritual  wants.  West- 
ern U,  Teleg.  Co.  v.  Robinson  (Tenn.)  431 

10.  A  mistake  in  the  transmission  of  a  tele- 
gram makes  a  prima  facie  case  of  negligence, 
and  casts  on  the  telegraph  company  the  bur- 
den of  disproving  negligence.  Reed  v.  Western 
U.  Teleg.  Co.  (Mo.)  492 

11.  No  presumption  of  negligence  cac  arisfr 
from  the  mere  fact  that  a  passenger  was  in- 
jured while  attempting  to  pass  from  one  car  to 
another  while  the  tram  was  in  motion.  Mc- 
Afee V.  Huidekoper  (D.  C.  App.)  720 

12.  The  burden  of  showing  that  a  latent 
defect  in  the  construction  of  a  building  might 
have  been  discovered  and  removed  by  the 
owner  before  the  fall  of  the  building  by  reason 
thereof  rests  upon  the  party  asserting  negli- 
gence in  such  respect,  in  the  absence  of  evi- 
dence tending  to  connect  such  cause  with  the 
owner's  negligence.    Ryder  y.  Ktnsey  (Minn.) 

557 
18.  The  falling  of  a  building  without  any 
apparent  cause,  in  the  absence  of  explanatory 
circumstances,  raises  a  presumption  of  failure 
by  the  owner  to  exercise  ordinary  care  to  keep 
it  in  a  safe  condition.  Id. 

14.  Proof  by  one  injured  by  eating  un- 
wholesome food  at  a  public  restaurant  of  the 
fact  of  eating  the  food  and  of  consequent  sick- 
ness is  not  sufficient  to  make  a  prima  facie  case 
in  his  favor  against  the  restaurant  keeper,  nor 
to  shift  the  burden  upon  the  latter  to  establish 
due  care.     Sheffery,  WiUoiighl^  (L\l)         464 

Documents* 

15.  An  invalid  contract  to  dissolve  a  mar- 
riage between  husband  and  wife  is  not  admis- 
sible in  his  favor  to  show  his  good  faith  in  con- 
tracting a  later  marriage,  when  charged  with 
bigamy,  under  a  statute  which  does  not  re- 
quire any  other  criminal  intent  than  is  involved 
in  entering  into  the  prohibited  marriage.  State 
Y.Zichfeld(Ney.)  784 

16.  A  letter  in  which  the  writer  refers  to  a 
man  as  her  husband,  and  which  is  handed 
him  to  read,  and  which  after  he  reads  he  in- 
closes in  an  envelope  and  puts  in  his  pocket 


Excavation:  Execution. 


•with  other  letters  apparently  for  the  purpose 
of  posting  it.  may  be  put  in  evideuce  as  an  ad- 
miss  ion  on  his  part  on  an  issue  as  to  the  fact 
of  marriage.    Be  Huletfs  Estate  (Minn.)    884 

17.  Conveyaoces  describing  the  grantor  as 
a  single  man  are  inadmissible  in  evidence  after 
his  death  against  a  person  claiming  to  be  his 
widow,  in  order  to   disprove   the  marriage. 

Jd. 

18.  Memoranda  of  accounts  not  in  regular 
account  books  are  not  admissible  as  secondary 
•evidence  in  the  absence  of  anything  to  show 
that  the  items  had  ever  been  entered  in  such 
books,  or  if  so  that  they  could  not  be  produced. 
Hap  V.  Peterson  (Wyo.)  581 

19.  Memoranda  written  by  a  deceased  per- 
son upon  dates  on  a  calendar  indicating  pay- 
ment of  money  to  his  creditor  but  not  specify- 
ing the  amounts,  nor  shown  to  have  been  made 
in  regular  course  of  business  or  to  have  been 
continuous,  are  not  admissible  as  evidence  that 
such  payments  were  made.  Id. 

J^hysical  examination. 

20.  The  measurement  in  the  presence  of 
the  jury  of  a  woman's  foot  and  her  le^  6  inches 
above  the  ankle,  in  a  suit  for  injuries  to  the 
foot  and  ankle,  must  be  permitted  by  the  court 
when  there  is  a  direct  conflict  as  to  such  meas- 
urements by  the  medical  men  called  by  the 
respective  parties,— at  least  if  the  witness  her- 
self does  not  object.      BaU  v.  Manson  (Iowa) 

307 
Oralt  as  to  writings, 

21.  Parol  evidence  is  inadmissible  to  ex- 
tend the  effect  of  a  written  contract  to  abrogate 
^  prior  agreement  beyond  the  terms  of  such 
•contract  where  it  is  complete  and  there  is  no 
Apparent  ambiguity  therein  that  requires  an 
•explanation.  Sandage  v.  Studebaker  Bros.  Mfg. 
<h.  (Ind.)  868 

22.  Oral  evidence  that  a  landlord  agreed 
to  put  the  leased  premises  in  safe  condition  be- 
fore the  contract  was  made,  or  that  at  the  time 
it  was  made  he  and  his  agent  represented 
that  they  had  been  put  in  safe  condition  as 
promised,  is  admissible  where  the  written  con- 
tract relates  only  to  the  obligations  and  under- 
takings imposed  upon  the  tenant,  and  does  not 
ju  fact  include  all  of  these.    Bines  v.  WiUcox 

Tenn.)  824 

■(  Miscellaneous* 

28.  A  lawyer  of  another  state  who  declares 
that  he  is  familiar  with  the  law  there  may  be 
allowed  to  prove  such  law  as  to  the  requisites 
■of  a  valid  marriage.    Jackson  v.  Jackson  (Md.) 

778 

24  The  statute  of  limitations  of  the  state  in 
which  a  cause  of  action  arose  is  not  available 
in  an  action  in  another  state  for  the  enforce- 
ment of  such  cause  of  action,  unless  it  is 
offered  in  evidence.  Eingartner  v.  Btinois 
sua  Co.  (Wis.)  508 

25.  What  a  conductor  said  after  allowing  a 
passenger  to  get  back  on  the  car  because  ne 
had  b^ome  convinced  that  he  had  paid  his 
Tare,  although  he  had  put  the  passenger  off  be- 
cause he  thought  he  had  not  paid  the  fare,  is  a 
part  of  the  res  gesta  of  the  ejection.  Robin- 
son V.  Svpcrior  Bapid  Transit  B.  Co.  (Wis.) 

206 
34  L.  R  A. 


26.  A  witness  cannot  testify  to  the  general 
reputation  of  a  woman  for  chastity  wmle  liv- 
ing with  an  alleged  husband  from  whom  she 
has  since  separated  in  order  to  repudiate  a  pre- 
sumption of  marriage.  Jackson  v.  Jackton 
(Md.)  rvd 

27.  A  divided  reputation  in  the  community 
as  to  the  marriage  of  persons  cannot  be  proved. 

Id. 

28.  Evklence  as  to  sparks  thrown  and  fires 
set  by  unidentified  engines  is  admissible  in  an 
action  against  a  railroad  Company  for  fires 
charged  to  have  been  set  by  sparks,  where 
there  is  evidence  that  the  fire  started  while  two 
trains  were  passing.  Van  Steuben  v.  Centra^ 
B.  Co.  (Pa.)  577 

29.  Evidence  that  officers  of  a  corporation, 
acting  in  the  interest  of  another  company 
which  owned  a  malority  of  its  stock,  declineil 
to  accept  business  which  would  produce  a  fund 
with  which  to  pay  interest  that  was  due,  and 
diverted  its  income  to  other  and  improper  pur- 
poses, whereby  a  default  of  the  interest  was 
occasioned,  is  admissible  in  defense  of  a  fore- 
closure instituted  on  behalf  of  such  other  cor- 
poration as  owner  of  a  majority  of  the  mort- 

bonds.    Farmer^  Loan  d  T.  Co.  v.  New 
-ork  A  N.  B.  Co.  (N.  Y.)  76 

SO.  A  woman  who  authorizes  her  attorney  to 
employ  detectives  to  watch  her  husband,  whom 
she  suspects  of  infidelity,  for  the  purpose  of 
obtaining  evidence  which  will  entitle  her  to  a 
divorce,  and  who  goes  with  them  at  a  time  ap- 
pointed to  surprise  him  in  a  compromising  posi- 
tion with  a  lewd  woman  employed  by  them  for 
that  purpose,  may  be  found  to  have  known 
that  the  woman's  movementa  were  governed 
by  them,  so  as  to  show  connivance  on  her  part 
which  will  bar  her  right  to  divorce.  Dennis 
V.  Dennis  (Conn.)  449 

NOTBBAKD  BbIEFS. 

Evidence;  presumption  against  the  destroyer 
(spoliator)  of  evidence:— (I.)  Where  a  party 
fails  to  produce  evidence  after  demand  or  no- 
tice by  the  party  entitled  to  the  production 
thereof;  (II.)  where  a  party  fails  to  introduce 
documentary  ("the  best")  evidence  which 
would  properly  be  a  part  of  the  case:  (a)  the 
rule  stated;  {b)  the  substituted  evidence;  {c)  the 
rule  and  evidence  in  admiralty;  (III.)  where 
a  party  adversely  interested  destroys  or  with- 
holds evidence  to  which  the  adversary  is  en- 
titled: (a)  the  rule;  (6)  the  proof;  (<;)  the 
damages.  581 

Of  reputation  of  marriage.  774 

Of  mailing  of  paper.  487 

Personal  examination  of  injured  party.    209 
Of  pedigree;  declarations  in  course  of  busi- 
ness; resgesia.  884 

EXCAVATION.    See  Hiohwats,  1,  2. 

EXECUTION.    See  also  Attornbts. 
Notes  and  Briefs. 

Execution;  imprisonment  on,  see  Imprison- 
ment FOR  Debt. 
Against  railroad.  666 
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EXECUTORS   AND    ADMINISTBA. 
TORS.    See  Evidence,  8.    » 

EXPLOSION.    See   also   Blasting;  Oil; 
Trial,  7,  8. 

Time  for  repairs  after  notice  of  the 
UDsafe  condition  of  a  locomotive  boiler  cannot 
be  claimed  by  a  railroad  company,  so  as  to 
excuse  it  from  liability  for  injury  to  a  person 
near  the  railroad,  caused  by  an  explosion  of 
the  boiler,  if  it  could  have  avoided  the  explo- 
sion by  discontinuing  the  use  of  the  locomotive. 
Louisville,  N.  A.  d  C.  B.  Co.  v.  Lynch  (Ind.) 
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Notes  and  Briefs. 

Explosion;  liability  for  negligence  in  case  of. 

294 

EXPORTS.    See  Taxes,  7. 

EX  POST  FACTO  LAWS. 

Notes  and  Briefs. 
'  As  to  habitual  criminals.  899 

FENCES. 

Fences  permanently  affixed  to  land  con- 
stitute a  part  of  the  realty  for  the  purpose  of 
jurisdiction  of  an  action  for  damaires  to  them. 
Bagley  v.  Columbus  S.  R.  Co,  (Ga.)  286 


FINES. 


Notes  and  Briefs. 


Imprisonment  for,  as  imprisonment  for  debt. 

651 

FIRES.    See  Evidence,  28;  Trial,  9,  10. 

FOOD.    See  also  Evidence,  14;  License, 
2,8. 

A  person  injured  by  eating  unwhole- 
some food  at  a  public  restaurant  must,  in 
order  to  recover  damages  from  the  person 
keeping  the  restaurant,  establish  carelessness 
or  negligence  on  his  part.  Sheffer  v.  Wil^ 
loughby  (in.)  464 

FORFEITURE.    See  Mines,  2. 

FORMER  JEOPARDY. 

Notes  and  Briefs. 


As  to  habitual  criminals. 
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FRAUD  AND  FRAUDULENT  CON- 
VETANCES.  See  also  Attachment; 
Banks;  Case,  2,  3;  Constitutional 
Law,  13;  Descent  and  Distribution; 
Statutes,  5,  18. 

Notes  and  Briefs. 
Fraud;  in  inducing  marriage.  156 

Imprisonment  for  debt  in  case  of.  642 

FREE  SPEECH. 

The  constitutional  guaranty  of  the  ri^ht 
speak,  write,  or  publish  on  any  subject, 
^  not  extend  to  the  sending  of  letters  or 
.RA. 


circulars  to  a  debtor  threatening  to  advertise  a 
claim  against  him  for  sale,  which  is  a  threat  to 
injure  his  credit  or  reputation  in  violation  of 
Mo.  Rev.  Stat.  1889,  §  8782.  State  v.  JicC<ibe 
(Mo.)  127 

FRIGHT.    See  also  Damages,  6;   Proxi 
MATE  Cause;  Street  Railways,  4. 

Notes  and  Briefs. 
See  also  Street  Railways. 
Fright;  action  for  damages  caused  by.    782 

GARBAGE.     See    also    Constitutional 
Law.  19,  20. 

1.  An  ordinance  prohibitine  the  collectioD 
or  transportation  of  garbage  without  a  license 
therefor  is  authorized  by  a  charter  giving 
power  to  regulate  by  ordinance  the  coHectioD 
and  removal  of  garbage,  although  it  makes  no 
express  provision  for  licenses.  State  v.  Orr 
(Conn.)  279 

2.  The  wrongful  refusal  to  a  person  of  a 
license  for  transportation  of  garl>age  does  not 
entitle  him  to  pursue  the  business  without  a 
license  in  violation  of  an  ordinance,  but  his 
remedy  is  by  mandamus.  Id. 

8.  "Refuse  matter"  within  the  meanineof 
an  ordinance  prohibiting  the  transportation 
without  a  license  of  *'such  refuse  matter  as  ac- 
cumulates in  the  preparation  of  food  for  the 
table"  includes  only  what  is  abandon^  as 
worthless,  but  such  materials  as  may  be  prop- 
erly utilized  for  other  purposes  when  they  do 
not  constitute  a  nuisance  remain  property 
which  may  be  sold  or  otherwise  disposed  of  at 
tho  will  of  the  owner.  Id. 

Notes  and  Briefsl 

Garbage;  validity  of  ordinance  as  to.        279 

GAS.    See  Evidence,  4;  Mines,  1,  2,  Notes 
and  Briefs. 

GIFT.     See   also   Incohpetent    Persons. 
Notes  and  Briefs. 

One  who  is  placed  in  possession  of  laud 
by  the  owner  in  anticipation  of  a  devise  thereof 
in  his  will,  and  who  makes  improvements 
thereon,  will  be  protected,  after  the  owner  has 
become  a  lunatic,  against  dispossession  by  his 
guardian.    Fotter  v.  Berry  (N.  J.  Err.  &  App.) 

297 

GOLD.    See  Bonds,  5. 

GOOD  TIME.    See  Criminal  Law,  Notes 
AKD  Briefs. 

GOODWILL,    See  Partnership,  1. 
HABEAS  CORPUS. 

1.  The  question  of  error  in  an  order  consoli- 
dating indictments  cannot  be  re-examined  by 
writ  of  habeas  corpus,  as  error  in  that  respect 
would  not  make  the  judgment  and  sentence 
void  as  without  jurisdiction  and  authority. 
Howard  v.  United  States  (C,  C.  App.  6th  C.) 

509 

2.  An  omission  in  a  copy  of  the  mittimus 
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furnished  under  U.  S.  Rev.  Stat,  g  1028,  by  a 
marshal  to  the  warden  of  a  penitentiary,  when 
it  is  a  mere  clerical  error  and  no  such  omission 
exists  in  the  origioal  mittimus  or  sentence, 
does  not  entitle  the  prisoner  to  his  release  on 
habeas  corpus.  Id. 

HABITUAL  CRIMINALS.     See  Crim 
INAL  Law,  Notes  and  Briefs. 


HABITUAL     DRUNKENNESS. 

Husband  and  Wipe,  14. 


See 


HIGHWAYS.  See  also  Electrical  Uses 
and  Appliances,  5-7;  Municipal  Cor- 
porations, 8;  Trial,  4,  5. 

1.  A  pedestrian's  knowled^  that  the  town 
is  laying  watermaios  is  not  sufficient  to  give 
notice  of  an  excavation  at  a  particular  place 
near  a  crossing.    Hall  v.  Manaon  (Iowa)    207 

2.  An  unguarded  and  unlighted  excava- 
tion in  close  proximity  to  a  crosswalk  may 
constitute  negiigence  of  a  municipality,  al- 
though the  crosswalk  itself  is  not  defective. 

Id. 

3.  Depreciation  in  the  value  of  property 
by  the  added  inconvenience  of  access  thereto, 
consequent  on  tbe  vacation  of  a  part  of  a  street 
at  a  point  some  distance  therefrom,  is  an  in- 
jury not  different  in  kind,  but  only  in  degree, 
from  that  suffered  by  the  community  in  gen- 
eral, and  will  not  sustain  a  right  of  action  for 
damages.  Dantzer  v.  Indianapolis  U.  B.  Co. 
(Ind.)  769 

Notes  and  Briefs. 
See  also  Electrical  Uses  and  Appliances. 
Negligence  as  to  crosswalk.  208 

Lawful  use  of  streets.  870 

HOMESTEAD. 

A  pledge  of  property  insured  in  a  mu- 
tual iosurance  company  as  security  for  pay- 
ment of  the  owner's  sbare  of  the  debts  and  lia- 
bilities of  tbe  company  is  a  mortgage  within 
the  meaning  of  a  statute  restricting  the  modes 
of  waiving  homestead  rights  to  alieuation  or 
mortgage  of  tbe  property.  Fai^iers'  Mut. 
Ins.  Asso.  V.  Bureh  (8.  C.)  806 

HOMICIDE.    See  also  Criminal  Law,  1. 

Notes  and  Briefs. 

Homicide;  time  when    deemed  to  be  com- 
mitted. 851 

HUSBAND  AND  WIFE.  See  also  Ap- 
peal AND  Error,  1.  2,  12;  Case,  2,  3; 
Conflict  of  Laws,  1;  Damages,  1; 
Death,  1;  Descent  and  Distribution; 
Estoppel.  6;  Evidence,  15-17,  26,  27, 30. 

1.  A  present  agreement  between  compe- 
tent parties  is  sufficient  to  make  them  husband 
and  wife,  without  holding  themselves  out  as 
such  to  the  public,  or  acting  upon  it  by  pro- 
fessedly living  together  in  that  relation.  Me 
HuUtVs  Estate  (Minn.)  384 

2,  A  marriage  by  contract  between  parties 
competent  to  enter  into  that  relation  with  each 
other  is  valid  under  Nev.  act  November  28, 
84  L.  R.  A. 


1861  (Nev.  Qen.  Stat.  chap.  4),  making  pro- 
visions as  to  licenses  and  tbe  persons  by  whom 
marriages  may  be  celebrated,  but  containing  no 
express  clause  of  nullity  as  to  marriages  other- 
wise contracted.    Slate  v.  Zichfeld  (Nev.)  784. 

3.  A  marriage  invalid  for  want  of  mental 
capacity  of  a  party  thereto  may  be  made 
valid  afterwards  when  the  party  is  competent, 
by  any  acts  or  conduct  which  amount  to  a  rec- 
ognition of  the  marriage.  Prine  v.  Prine 
(Fla.)  87 

4.  Intoxication  to  render  one  incompetent 
to  enter  into  a  marriage  contract  is  such  that 
tbe  person  is  for  the  time  non  compos  mentis^ 
and  does  not  know  what  be  is  doing,  and  is 
deprived  of  reason.  Id. 
Wife's  contracts. 

5.  A  contract  by  a  married  woman  to  pay 
for  the  support  of  ber  insane  husband  in  an 
asylum,  not  made  in  the  mode  provided  by 
statute,  is  not  valid  under  Ala.  Code,  ^  2346, 
giving  a  wife  capacity  to  contract  as  if  sole, 
"with  the  assent  or  concurrence  of  her  hus- 
band expressed  in  writing,"  and  ^  2350,  au- 
thorizing her  to  engage  in  trade  or  business 
without  his  consent  if  he  is  of  unsound  mind 
or  has  abandoned  her.  Mc Anally  v.  Alabama 
Insane  Hospital  (Ala. )  *  223 

6.  A  statute  excepting  accommodation 
indorsement  from  the  contracts  which  may  be 
made  by  a  married  woman  does  not  render  in- 
valid a  renewal  after  marriage  of  such  an  in- 
dorsement made  before  marriage.  Harrishurg 
Nat.  Bank  Y.Bradshaw  (Pa.)  597 

7.  A  married  woman  may  confirm  the  act 
of  her  attorney  in  renewing,  in  excess  of  his 
authority,  her  indorsement  on  a  note  given 
before  marriage,  if  she  could  have  conferred 
the  power  on  him  in  the  first  instance.'       Id. 

8.  The  facts  that  renewal  notes  are  not 
made  until  after  the  old  ones  are  overdue,  and 
that  the  old  ones  are  not  protested  for  nonpay- 
ment, will  not  make  the  renewals  new  con- 
tracts beyond  the  power  of  a  married  woman 
to  make  if  the  original  note  was  indorsed  be- 
fore her  marriage  and  the  renewals  are  in  pur- 
suance of  a  general  understandiDg  that  they 
shall  be  made,  and  there  was  no  intention  that 
they  should  be  new  contracts.  Id. 
Actions. 

9.  The  sale  of  laudanum  as  a  beverage  to 
a  married  woman,  knowing  that  it  is  destroy- 
ing her  mind  and  body  and  causing  loss  to  her 
husband,  when  continued  after  his  repeated 
.warnings  and  protest,  renders  the  seller  liable 
to  him  for  the  damages  which  he  sustains  on 
account  of  the  loss  of  her  services.  Holleman 
V.  Harward  (N.  C.)  803 

10.  A  husband's  right  of  action  for  the  loss 
of  his  wife's  society  on  account  of  injuries 
which  result  in  her  death  is  defeated  by  a  re- 
covery of  judgment  by  her  personal  represen- 
tative in  an  action  for  her  death,  brought  un- 
der Ky.  Gen.  Slat.  chap.  57,  §  1,  for  the  ben- 
efit of  her  estate,  which  is  more  advantageoua 
to  him  than  his  common  law  right  of  action 
for  loss  of  her  society.  LouistUle  <St  N.  R.  Co. 
v.  McElwain  (Ky.)  788 
Divorce. 

11.  Jurisdiction  of  a  divorce  suit  cannot  be 
obtained  on  a  complaint  by  the  guardian  of  aa 
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iDsane  man,  although  the  wife  is  properly 
served  and  appears  to  contest  the  Jurisdiction. 
MohUr  V.  Shank  (Iowa)  161 

12.  Courts  will  use  their  discretion  to  de- 
feat any  and  all  attempts  to  use  the  forms  of 
the  law  of  divorce  to  minister  to  the  caprices 
of  the  fickle-minded,  or  to  the  revenges  of  the 
disappointed  or  vindictive,  or  to  the  passions 
-of  the  incontinent.    Dennis  v.  Dennis  (Conn.) 

449 

18.  The  right  to  a  divorce  for  adultery  will 
be  barred  if  plaintiff  consented  to  the  employ- 
ment of  a- person  to  allure  defendant  into  the 
offense  for  which  the  action  is  brought.       Id. 

14.  Habitual  intemperance,  within  the 
meaning  of  a  statute  authorizing  a  divorce  for 
such  cause,  is  not  shown  by  the  facts  that  de- 
fendant about  once  in  three  weeks  became  in- 
ftoxicated  during  the  evening  to  such  an  extent 
that  the  next  morning  he  did  not  go  as  usual 
to  his  work,  and  had  continued  to  do  so  for 
two  years,  if  it  had  not  caused  loss  of  his  posi- 
tion, nor  produced  want  or  suffering  in  the 
family.  Id, 
Alimony. 

15.  The  power  to  grant  alimony  independ- 
ent of  statute  belongs  to  a  court  of  chancery  in 
a  suit  to  declare  a  marriage  void  ah  initio. 
Prine  v.  Prine  (Pla.)  87 

16.  A  husband  cannot  recover  alimony  to 
be  paid  out  of  his  divorced  wife's  separate 
•estate  unless  it  is  allowed  by  statute,  and  it  is 
not  allowed  by  Neb.  Comp.  Stat  1895,  chap. 
25,  §  10,  authorizing  a  petition  or  bill  of  di- 
vorce, alimony,  and  maintenance  to  be  exhib- 
ited ''  by  a  wife  in  her  own  name  as  well  as  a 
husband."    Greene  v.  Greene  (Neb.)  110 

17.  Alimony  is  a  sum  ordered  by  the  court 
to  be  paid  to  a  wife  by  the  husband  for  her 
support  during  the  time  she  lives  separate 
from  him,  or  paid  by  him  after  divorce  for  her 
maintenance.  Id. 

Notes  and  Bbiefb. 
•See  also  Fraud. 

Common-law  marriage.  884 

Validity  of  common-law  marriage.  784 

Effect  of  intoxication  on  marriage.  87 

Effect  of  marriage  in  other  state;  proof  by 
•reputation.  774 

Husband's  right  of  action  for  loss  of  service 
of  wife.  804 

Contracts  by  wife.  598 

Insanity  of  husband  as  affecting  wife's  dis- 
ability of  coverture: —  (1)  Generally, — wife  as 
head  of  family;  (II.)  as  to  separate  property 
:and  rights  of  wife;  (III.)  as  to  dower  rights; 
(IV.)  as  to  community  property;  (V.)  as  to 
property  and  rights  of  husband.  228 

Allowance  to  husband  from  property  held 
by  the  wife  in  divorce  case8:--<I.)  Permanent 
allowance;    (II.)  stotutes;   (III)  alimony  pen- 
dente lite;  (IV.)  English  cases.  110 
Divorce  when  husband  or  wife  becomes  in- 
sane:— (I.)  Insanity  as  a  ground  for  divorce; 
(II.)  insanity  as  affecting  adultery:    (a)  as  a 
ground  for  divorce;  {b)  as  a  defense  to  a  claim 
^or  alimony;  (III.)  insanity  as  affecting  aban- 
nment  and  failure  to  support;  (IV.)  insanity 
U  R,  A. 


as  affecting  cruelty;  (V.)  the  defense;  (VI.) 
actions  on  behalf  of  insane  persons.  161 

Drunkenness  as  affecting  divorce:— (I.) 
Drunkenness  as  aground  for  divorce:  (a)  pro- 
visions for;  (6)  what  constitutes  drunkenness; 
ifi)  degree  of  drunkenness  authorizing  divorce; 
((f)  pleadings  and  proof;  {e)  defenses;  (/)  inci- 
dents and  effects;  (11.)  drunkenness  as  affect- 
ing cruel  and  inhuman  treatment:  (a)  drunk- 
enness as  cruelty;  (5)  drunkenness  connected 
with  cruelty;  {c)  drunkenness  as  evidence  of 
cruelty;  (III.)  drunkenness  as  affecting  deser- 
tion. 449 

Enforcing  payment  of  alimony  as  imprtsoo- 
ment  for  debt.  665 

ILLEGITIMATE  CHILDREN.  See  Ik- 
competent  Persomb,  Notes  and  Bbiefs. 

IMPRISONMENT  FOR  DEBT. 

1.  A  constitutional  provision  "that  no  per- 
sons shall  be  imprisoned  for  debt"  is  violated 
by  Ala.  act  Dec.  12,  1892,  making  it  a  mis- 
demeanor for  a  person  engaged  in  banking  to 
receive  a  deposit  when  insolvent,  and  punishing 
with  a  fine  not  less  than  double  the  amount  of 
the  deposit,  one  half  of  which  shall  go  to  the 
depositor,  and  providing  that  payment  to  him 
before  conviction  shall  be  a  defense  to  prosecu- 
tion.    Carr  v.  8taU  (Ala.)  634 

2.  Tenn.  Laws  1895,  chap.  67«  providing 
that  any  person  who  fraudulently  obtains  ac- 
commodations at  an  inn,  hotel,  or  boarding- 
house,  or  f  raudulentlv  removes  his  baggage  or 
other  property,  shall  be  guilty  of  a  misde- 
meanor and  be  punished  accordingly,  does  not 
violate  Tenn.  Const,  art.  1,  §  18,  prohibiting 
the  passage  of  any  law  authorizing  impvison- 
ment  for  debt.    8tate  v.  Tardley  (Tenn.)    656 

Notes  and  Briefs. 

Constitutionality  of  imprisonment  for  debt: 
— (L)  General  extent  and  construction  of  con- 
stitutional provisions;  (II.)  what  are  debts: 
(a)  meaning  of  the  word  **debt:"  (h)  in  general; 
{c)  breach  of  promise  to  marry;  (IIL)  action 
founded  on  tort:  (a)  in  general;  {b)  mesne 
profits;  {c)  trespass;  ((f)  fraud;  (FV.)  fines  and 
penalties  as  debts:  (a)  in  general;  {b)  fines 
imposed  by  city  authority;  ( v .)  taxes  as  debts; 
(VI.)  costs  as  debts:  (a)  debts  in  civil  actions; 
{b)  not  debts  in  civil  actions;  (c)  debts  in  crim- 
inal actions;  (d)  not  debts  in  criminal  actions; 
(YII.)  statutory,  criminal,  or  quasi-criminai 
cases;  (VIII.)  enforcing  orders  and  decrees  of 
court:  (a)  in  general;  {b)  in  decedent's  es- 
tates; {e)  in  admiralty;  (cf)  alimony;  {e)  in  bas- 
tardy; (/)  against  officers  of  the  court;  (IX.) 
due  process  of  law;  (X.)  ne  exeat;  (XI.)  debts 
owing  to  the  United  States.  684 

INCOMPETENT  PERSONS.  See  also 
Appeal  and  Erbob,  13;  Qipt;  Husbakd 
AND  Wipe,  8-5, 14;  Insurance,  12. 

1.  The  mental  incom^tency  of  an  accom- 
modation indorser  at  the  time  of  signing  a  note 
in  renewal  of  one  which  he  indorsed  when 
fully  competent  to  do  so  does  not  prevent  his 
estate  from  being  liable  on  the  renewal  note, 
when  the  holder  took  it  in  good  faith  and  there- 
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upon  extiDguished  and  surrendered  the  old 
note,  8o  that  he  cannot  be  restored  to  his  orig- 
inal position.  MemphU  Nat.  Bank  y.  Neely 
(Tenn.)  274 

2.  An  incompetent  person  executiog  a 
deed  of  trust  for  the  preservation  of  his  prop- 
erty need  not  fully  appreciate  all  the  technical 
intricacies  of  the  transaction  to  make  the  deed 
binding.  It  is  sufficient  if  he  is  not  decei  ved  or 
misled  by  fear  or  favor.    Neal  v.  Block  (Pa.) 

707 

8.  That  a  voluntarjr  deed  by  an  incompe- 
tent person  to  protect  bis  property  was  made 
under  advice  of  his  uncle  and  the  attorney  for 
his  guardian  will  not  reader  it  invalid,  if  they 
had  no  adverse  interest  in  the  estate  and  there 
is  Dothing  in  their  relations  to  him  and  his  es- 
tate to  make  them  incompetent  advisers.      Id. 

4.  A  voluntary  deed  by  an  incompetent 
person  for  the  protection  of  bis  estate  cannot 
be  revoked  as  improvident  if  its  p;eneral  pur- 
pose is  wise  and  proper,  because  it  strips  him 
of  all  his  property,  is  irrevocable,  leaves  the 
portion  to  be  expended  by  him  at  the  discre- 
tion of  the  trustee,  makes  no  provision  for 
future  contingencies,  and  does  not  require  the 
trustee  to  give  security,  permits  him  to  appoint 
A  successor  without  security,  while  it  gives 
him  unlimited  power  as  to  conversion  of  in- 
Testments,  and  does  not  require  him  to  account 
to  anybody.  Id. 

Notes  and  Bbiefs. 

See  also  Husband  and  Wife. 

Incompetent  persons;  renewal  of  obligations 
by.  274 

Using  lunatic's  property  to  carry  out  his  pre- 
sumed wishes  or  to  fulfil  his  equitable  obliga 
tiODS  in  the  absence  of  a  legal  authority: — (I.) 
Power  generally:  (II.)  in  support  of  his  fam- 
ily; (III.)  in  support  of  illegitimate  children, 
«tc.;  (IV.)  for  allowances  to  persons  entitled 
to  ioheritance;  (Y.)  for  allowances  to  collateral 
relatioDs;  (VI.)  for  allowances  to  persons  not 
related;  (VII.)  for  charitable  and  religious 
purposes;  (VIII.)  to  continue  arrangements 
made  while  sane.  297 


See   also   Habeas  Cob- 


INDICTMENT. 

PUS,  1. 

1 .  An  indictment  which  si  mply  follows  the 
words  of  a  statute  is  not  sufllcient  unless  the 
statute  sets  forth  all  the  elements  necessary  to 
constitute  the  offense.    State  v.  Hotoard  (Minn. ) 

178 

2.  Neither  a  misnomer  of  a  crime  nor  the 
omission  to  give  it  any  name  in  the  caption  of 
the  indictments  affects  the  validity  of  an 
indictment.  Id. 

8.  That  the  money  offered  was  of  value  is 
not  sufficiently  shown  in  ao  indictment  for 
bribery  by  alleging  that  the  accused  procured 
another  "to  offer  a  bribe  and  money  of  value" 
to  a  iuryman  and  that  the  agent  did  "offer  the 
said  bribe  and  money  to  the  said  juryman." 

Id. 

4.  An  i ntent  to  influence  the  action  of  a  j ury 
as  such  and  the  knowledge  of  the  accused  as 
to  the  fact  that  the  person  whom  he  attempts 
to  bribe  is  a  juror  are  not  sufficiently  shown  by 
84  L.  R  A. 


allegations  in  an  indictment  of  an  offer  to  bribe 
a  Iuryman  serving  on  a  jury  with  intent  "to 
influence  the  action,  vote,  opinion,  and  decision 
of  him,  the  said  juryman,  E.  O.  as  a  juryman 
.  .  .  and  to  cause  him  ...  to  hang  the  said 
jury."  Id. 

Notes  and  Bbiefs. 

Indictment;  for  bribery;  sufficiency  of.  178 

INJUNCTION. 

1.  An  injunction  against  the  sale  of  intoxi- 
cating liquors  by  an  incorporated  club  to  its 
members  in  pursuance  of  a  resolution  of  the 
club  may  be  granted  in  favor  of  a  member 
whose  property  rights  would  be  damaged 
thereby,  if  the  sale  would  be  illegal,  although 
it  might  be  punishable  by  indictment.  Klein 
v.  Livingston  Club  (Pa.)  94 

2.  An  injunction  to  prevent  a  school  teacher 
from  attempting  to  teach  in  a  schoolhouse 
after  an  ineffectual  attempt  to  dismiss  him 
arbitrarily  will  not  be  granted  to  school  direct- 
ors, although  they  have  by  statute  the  charge 
and  control  of  the  school  property.  ITiampson 
v.  Oibbs  {Tenn.)  548 

8.  The  right  to  an  injunction  to  restrain  the 
prosecution  of  several  actions  on  a  contract  for 
the  recovery  of  different  instalments,  com- 
menced in  the  court  of  another  slate  for  the 
purpose  of  avoiding  a  statute  of  the  state  of  the 
residence  of  the  parties,  affecting  the  yalidity 
of  the  contract,  is  not  defeated  by  the  fact  that 
complainant  has  other  legal  defenses  available 
in  the  foreign  jurisdiction.  Sandage  v.  Stude- 
baker  Bros.  Mfg.  Co.  (Ind.)  868 

4.  A  party  to  a  contract  is  entitled  to  an 
injunction  restraining  the  prosecution  of  sev- 
eral actions  for  the  recovery  of  different  instal- 
ments thereunder,  commenced  by  the  assignee 
of  the  other  party  in  the  court  of  a  foreign 
state  for  the  purpose  of  avoiding  a  statute  of 
the  state  io  which  the  contract  was  made  and 
to  be  performed,  and  in  which  both  the  parties 
and  such  assignee  reside.  Id. 

INNKEEPERS.    See  Imfrisonmekt  fob 
Debt,  2;  Statutes,  5,  8,  9;  Tbiai<,  1. 

INSOLVENCY.    See  also  Levy  and  Sbiz- 
ubb,  1. 

1.  A  chattel  mortgage  executed  and  deliv- 
ered, no  matter  how  short  a  time  before  the 
making  of  an  assignment  for  creditors,. is  not 
invalid  although  the  mortgagor  contemplated 
the  making  of  the  assignment,  where  the  mort- 
gagee acted  in  good  faith  in  demanding  and 
accepting  the  mortgage,  and  without  knowl- 
edge of  the  mortgagor's  purpose  to  make  an 
assignment.     Ottenberg  v.  Corner  (C.  C.  App. 

8th  c.)  m 

2.  One  creditor  of  an  insolvent  is  not 
aggrieved  by  the  refusal  of  the  insolvency 
court  to  permit  other  creditors  to  withdraw 
their  assent  to  the  discharge  of  the  insolvent. 
Clark  s.  ^anwood{)IL2iS&.)  878 

8.  Partnership  creditors  may  vote  in  the 
choice  of  assignees  and  on  the  matter  of  the 
discharge  of  a  single  insolvent  partner,  although 
the  firm  is  not  insolvent.  Id, 

4.  Firm  debts  can  be  proved  against  a 
67 


Inbuhancb, 


single  insolvent  partner  although  the  partner- 
ship is  not  insolvent  or  any  proceedings  taken 
against  it.  Clark  v.  Stamoood  (Mass.)  878 
5.  A  release  of  an  insolvent  is  not  *'a 
thing  of  value"  within  the  meaning  of  Mass. 
Pub.  Stat.  chap.  157,  ^  93,  for  obtaining  which 
on  credit  and  without  intent  to  pav  therefor  he 
may  be  refused  a  discharge,  and  it  does  not 
constitute  an  asset  in  the  debtor's  estate.      Id, 

Notes  and  Briefs. 

Insolvency;  chattel  mortgage  as  preference. 
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INSURANCE.  See  also  Action  or  Suit, 
2;  Appeal  and  Error,  8;  Conflict  of 
Laws,  6;  Corporations,  8,  9;  Damages, 
8;  Homestead;  Pleading,  5;  Service,  1. 

1.  McClain*s  (Iowa)  Code,  §  1144,  ab- 
solutely prohibiting  foreign  insurance  com- 
panies from  taking  risks  or  transacting  insur- 
ance business  in  the  state,  unless  possessed  of 
$200,000  actual  paid-up  capital,  and  unless 
they  comply  with  other  conditions  named 
therein,  is  not  unconstitutional.  Parker  v. 
Lamb  (Iowa)  704 

2.  The  lien  of  a  mutual  insurance  com- 
pany upon  insured  property  of  members  for 
their  shares  of  the  losses  and  expenses  of  the 
company  takes  precedence  of  the  member's 
homestead  rights  under  a  by  law  which  pro- 
vides that  the  insured  buildings  and  the  right, 
title,  and  interest  of  the  assured  to  the  lands 
on  which  they  stand  shall  be  pledged  to  the 
company,  which  shall  have  a  lien  against  all 
persons  interested  during  the  continuance  of 
the  insurance  as  to  all  debtn  or  liabilities  in- 
curred by  the  company.  Farmer^  Mut.  Ins. 
Asso.  V.  Burch  (S.  C.)  806 

8.  Written  parts  of  an  insurance  policy 
will  control  printed  parts,  and  in  case  of  re- 
pugnancy the  latter  must  be  disregarded. 
Foch  V.  Home  Mut.  Lis.  Go.  (Cal.)  857 

4.  An  *'  agreement  indorsed,"  permitting 
otherwise  prohibited  articles  to  be  kept  on  in- 
sured premises,  is  made  where  the  articles  are 
included  in  the  written  description  of  the 
property  insured.  Id, 

5.  Untrue  answers  to  questions  in  an  ap- 
plication for  insurance  do  not  constitute  a 
concealment  or  misrepresentation  by  the  in- 
sured which  will  make  the  policy  void,  where 
the  misstatements  were  written  by  the  insur- 
ance agent  without  any  direction  or.knowled.ee 
of  the  insured.  Id. 

6.  Stipulations  in  ,an  insurance  policy 
against  assiirnment  cannot  avail  an  assignor 
when  the  insurer  declines  to  take  advantage 
of  them  and  pays  the  money  into  court. 
Spencer  v.  Myers  («.  Y.)  175 

7.  The  right  of  a  wife  to  assign  a  policy 
of  insurance  on  the  life  of  her  husband,  un- 
der N.  Y.  Laws  1879.  chap.  248,  when  the 
policy  is  issued  for  her  benefit  and  the  bus- 
band  gives  his  written  consent,  is  not  limited 
to  policies  issued  or  delivered  within  the  state, 
but  extends  to  those  issued  by  a  foreign  com- 
pany in  another  state.  Id. 

8.  Gasolene  kept  as  part  of  the  usual 
stock  of  merchandise  will  not  avoid  a  policy 

T^hich  a  written  description  of  the  property 
R.A. 


insured  names  such  stock  **as  is  usually  kept 
in  a  country  store,"  although  a  printed  con- 
dition declares  that  the  policy  shall  be  void  if 
certain  articles,  including  gasolene,  are  kept, 
used,  or  allowed  on  the  premises.  Toe/t  v. 
Home  Mut  Ins.  Go.  (Cal.)  857 

9.  An  insurance  company  which  issues  & 
policy  of  '^permanent  insurance"  by  which  it 
agrees  to  be  and  remain  * 'forever"  liable  U> 
the  assured,  his  heirs  and  assigns,  and  which 
provides  that  any  assignment  of  the  policy 
shall  be  brought  to  the  company's  oflSce  to 
be  entered  and  "allowed,"  cannot  refuse  ta 
enter  and  allow  an  assignment  solely  because 
it  has  decided  not  to  consent  to  the  transfer 
of  old  policies.  Marshall  v.  Franklin  F,  Ins, 
Go.  (Pa.)  15^ 

10.  Intentional  killing  by  a  third  person, 
of  an  insured  person  without  the  latter's  con- 
nivance or  foreknowledge,  is  an  accident 
within  the  meaning  of  an  accident  insurance 
policy.     American  Acci.  Co.  v.  Carson  (Ky.) 

801 

11.  The  omission  of  the  word  "death" 
from  a  clause  in  an  accident  policy  providing 
thdtit  shall  not  "extend  to  or  cover  intention^ 
injuries  inflicted"  by  "any  other  penwn." 
when  it  is  used  in  other  excepting  clauses  im- 
mediately contiguous,  will  make  the  insurer 
liable  in  case  of  the  murder  of  the  insured. 

Id. 

12.  The  beneficiary  in  a  certificate  of  in- 
surance on  tbe  life  of  her  father  who  is  in- 
sane or  incapable  of  attending  to  business  i» 
entitled  to  notice  of  his  default  in  paying  as- 
sessments before  a  forfeiture  can  be  declared 
therefor  after  she  has  given  notice  to  the  com- 
pany of  his  condition  and  requested  a  notice 
of  any  default  on  his  part  so  that  she  might 
make  an  effort  to  pay  the  assessment  if  he  did 
not.  Buehannan  v.  Supreme  Conclave  L  0.  of 
H.  (Pa.)  436 

18.  Insurance  against  loss  by  reason  of 
having  to  pay  rent  for  a  building  under  a  lease 
while  it  is  untenantable  by  reason  of  fire  will 
cover  the  time  during  which  tbe  landlord  is 
in  possession  for  the  purpose  of  rebuilding  tbe 
burned  building  under  an  agreement  with 
the  tenant  that  such  possession  shall  not  affect 
the  tenant's  liability  for  rent  under  tbe  lease 
until  the  completion  of  the  new  buildinfr. 
Heller  y.  Royal  Ins.  Co.  (Pa.)  WO 

14.  An  insurer  against  loss  by  reason  of 
liability  for  rent  under  a  lease  while  the  building^ 
is  untenantable  because  of  fire  is  not  relieved 
from  any  part  of  his  liability  by  the  fact  that 
the  tenant  receives  from  his  landlord  a  sum 
derived  from  a  policy  insuring  the  landlord 
against  loss  of  rent  because  of  fire. — at  least  if  the 
combined  amounts  will  not  wholly  reimburse  to 
the  tenant  tbe  rent  he  is  compelled  to  pay  un- 
der his  contract  while  the  building  is  unten. 
an  table.  Id, 

Notes  and  Briefs. 

Insurance:  right  to  assign.  159 

Assignment  of  policy  on  husband's  life. 

175 

Notice  of  member's  default;  effect  of  dis- 
ability of  member.  485 

Effect  of  other  remedy  of  insured.  600 
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Keeping  prohibited  articles  on  premises. 

857 

Lien  of  mutual  company  on  property  of 
members.  808 

INTEREST. 

1.  An  implied  promise  to  pay  'interest  after 
a  specified  date  is  made  in  a  contract  fixin? 
the  time  of  payment,  but  providing  that  until 
a  later  date  specified  it  shall  bear  no  interest. 
Richmond  dk  I.  Qmstr,  Co.  v.  Richmond^  N.  I. 
A  B.  /?.  Co.  (C.  C.  App.  6th  C.)  625 

2.  Interest  on  overdue  claims  of  subcon- 
tractors may  be  included  in  the  amount  of 
their  liens,  although  the  owner  of  the  property 
is  insolvent  and  the  allowance  of  interest  will 
diminish  the  fund  applicable  to  inferior  liens. 

Id. 

INTOXICATING  LIQUORS.    See  also 
Injunction,  1. 

The  distribution  of  intoxicating  liquors 
by  an  incorporated  club  to  its  members  without 
any  profit  to  the  club,  but  on  payment  by  each 
member  for  what  he  receives  in  the  same  way 
as  he  pays  for  any  food  or  drink  obtained 
there,  does  not  constitute  a  sale  within  the 
meaning  of  the  Pennsylvania  license  act  of 
May  13.  1887.     KUin  v.  Livingston  Club  (Pa.) 

94 


NOTBS  AND  BrIBFS. 

Intoxicating  liquor;  sale  of,  by  club. 


94 


ITINERANT  VENDORS.    See  Conbti- 

TUTTONAL  LaW,  17;  COURTS,  8. 

JUDGMENT.  See  also  Continuancb; 
CoKPORATiONS,  9;  Counties,  12, 18;  Rb- 
CBiv^BRS;  Statutes,  19;  Taxes,  4. 

1.  A  consent  judgment  entered  into  by 
town  authorities  cannot  bind  the  town  to  a 
subscription  to  a  railroad,  unless  the  power  to 
subscribe  or  donate  has  been  legally  granted 
by  the  legislature.  Union  Bank  v.  Oxford 
(N,  C.)  487 

2.  Judgment  against  a  stockholder  of  a 
corporation,  and  execution  levied  on  his  real 
estate  for  an  amount  that  exhausts  his  liabilitv 
in  the  state  where  the  corporation  was  created, 
are  a  bar  to  an  action  in  another  state  on  his 
liability  as  a  stockholder.  CuMng  v.  Perot 
(Pa.)  787 

8.  A  decree  in  a  sister  state  as  to  the 
amount  of  assets  and  debts  of  an  insolvent 
mutual  insurance  company,  and  of  the  amount 
of  assessments  necessary  to  liquidate  its  liabili- 
ties, rendered  by  a  court  to  which  a  statute 
has  given  entire  jurisdiction  in  the  matter 
without  service  upon  or  notice  to  the  stock- 
holders or  members,  is  conclusive  on  a  stock- 
holder when  sued  upon  a  note  which  was  a 
chose  in  action  in  possession  of  the  company 
and  under  the  control  of  the  court  which  made 
the  decree,  although  the  court  in  which  he  is 
sued  takes  a  different  view  of  the  case  as  to 
the  assessments.  Mutual  F.  Ins,  Co.  v.  Phcenix 
Furniture  Co.  (Mich.)  694 

4.  The  receipt  of  mone^  due  on  a  judg- 
ment, by  an  ofilcer  authorized  by  law  to  ac- 
84L.  R  A. 


ceptit,  satisfies  the  debt.    Hendry  y.  Benlisa 
(Fla.)  288 

5.  Clerks  of  the  Florida  circuit  court  were 
not  authorized,  in  1864.  to  receive  payment  of 
judgments  or  accept  money  thereon  as  paid 
into  the  registry  of  the  court,  without  a  judi- 
cial order  for  the  purpose,  and  a  payment  to 
them  without  prior  authority  or  subsequent 
ratification  by  the  judgment  creditor  was  in- 
valid, /rf. 

Notes  and  Briefs. 
See  also  Appeal  and  Ebrob;  Corporations. 
Judgment;  conclusiveness  of.  487 

Conclusiveness  of,  in  other  states. 

695,  701,  704 


JUDICIAL  SALE. 

HENTS,  8. 


Sec  Public  Improvb- 


JURT.    See  Trial,  1,  3. 

JUSTICE  OF  THE  PEACE.  See  also 
Fences. 

An  action  for  damages  to  fences,  pas- 
ture, and  an  unmatured  crop  of  cotton  growing 
in  a  field,  is  for  damages  to  realty  of  which  a 
justice's  court  has  no  jurisdiction.  Baglev  v. 
Columbus  3.  R,  Co.  (Ga.)  286 

NoTBs  AND  Briefs. 

Justice  of  the  peace;  limits  of  jurisdiction 
of.  287 

LABEL.    See  Trademark,  1. 

LANDING.  See  Landlord  and  Tenant. 
2,8. 

LANDLORD  AND  TENANT.  See  also 
Evidence.  22;  Insurance,  18, 14;  Mines; 
Negligencb,  8. 

1.  Rentals  which  had  matured  and  re- 
mained unpaid  at  the  time  of  the  assignment  of 
a  lease  are  assumed  by  the  assignee  when  the 
assignment  stipulates  that  he  shall  hold  the 
lease  under  the  terms  thereof  and  subject  to 
the  rents  and  covenants  therein  on  the  part  of 
the  lessee,   and  he  accepts  such  assignment. 

Woodland  Oil  Co.  v.  Crawford  (Ohio)  62 

2.  The  destruction  of  the  property  extin- 
guishes the  liability  for  rent  under  a  lease  of  a 
river  front  and  landing  consistiog  of  a  narrow 
fooling  at  the  base  of  a  bluff  without  any 
wharf,  dock,  or  pier  when  the  unprecedented 
ravages  of  the  river  effectually  destroved  the 
use  of  the  landing  by  washing  away  all  but  a 
shallow  fragment  of  the  lot, — especially  when, 
with  the  lessor's  consent  and  participation, 
works  were  constructed  in  front  of  the  shore 
line  which  destroyed  safe  access  to  the  landing. 
Wait  V.  O'Neil  (C.  C.  App.  6th  C.)  560 

8.  A  lessee's  agreement  to  keep  in  repair  a 
roadway  which  is  below  bi^bwater  mark  and 
is  a  mere  incident  to  the  right  of  mooring, 
loading,  and  unloading  at  a  leased  river  front 
and  so-called  landing  which  has  no  wharf, 
dock,  or  pier,  and  to  deliver  the  premises  in 
"good  order  and  repair,"  and  "make  good 
all  damages  to  said  premises  except  the  usual 
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wear  and  proper  use  thereof."  does  not  obligate 
the  lessee  to  protect  the  bank  against  an  extra- 
ordinary peril  from  a  sudden  change  in  the  cur- 
rent of  the  river,  which  washes  away  a  bank  that 
had  stood  in  the  same  condition  for  centuries. 
Wait  V.  (TNeil  (C.  C.  App.  6tb  C.)  550 

4.  One  having  the  lease  of  the  roof  and 
outside  of  a  partv  wall  of  a  building  projecting 
above  the  adjoining  building,  for  the  purpose 
of  advertising  thereon  by  means  of  a  stereop- 
ticon,  is  not  evicted  by  the  destruction  of  the 
value  of  the  wall  for  advertising  purposes 
caused  by  the  tenant  of  the  adioining  building 
without  any  denial  of  the  validitv  of  the  lease, 
by  renting  the  roof  of  his  building,  with  a 
screen  erected  thereon,  to  another  advertising 
company.     Oakford  v.  Nixon  (Pa.)  575 

5.  A  lease  of  the  roof  and  outside  of  a 
party  wall  of  a  building  projecting  above 
the  adjoining  building,  for  the  purpose  of 
advertising  thereon  by  means  of  a  stereopticon, 
does  not  become  invalid  for  failure  of  consid- 
eration because  the  tenant  in  possession  of  the 
adioining  building,  without  questioning  the 
validitv  of  the  lease,  leases  the  roof  of  his  build- 
inff,  with  a  screen  erected  thereon,  to  another 
advertising  company,  by  means  of  which  the 
value  of  the  wall  for  advertising  purposes  is 
destroyed,  where  the  lease  contained  no  pro- 
vision on  that  point.  Id. 

6.  A  landlord  is  liable  to  a  boarder  on 
premises  leased  for  a  boarding  house  for  in- 
juries sustained  by  reason  of  the  unsafe  and 
dangerous  condition  of  the  premises,  which 
was  Known  to,  or  might  by  the  exercise  of  reas- 
onable care  and  diligence  have  been  known  to, 
the  landlord,  but  not  to  the  boarder.  Stenberg 
v.Tr*7a>ar(Tenn.)  615 

7.  A  landlord  is  liable  to  his  tenant  for 
damages  that  may  result  from  the  unsafe  and 
dangerous  condition  of  the  premises  leased 
when  that  was  known  to,  or  with  reasonable 
«are  and  dilligence  might  have  been  known  to, 
the  landlord,  but  not  to  the  tenant.although  the 
latter  examined  the  premises  and  did  not  dis- 
cover the  defect.    Hines  v.  WiUcax  (Tenn.)  824 

Notes  and  Bbiefs. 
See  also  Mines. 

Liability  of  landlord  for  injury  to  tenant 
from  defect  in  premises:— Landlord  not  bound 
to  have  premises  safe;  implied  covenants;  ac- 
tion for  nonrepair;  construction  of  covenant 
to  repair;  warranty  or  representations  by  land- 
lord; fraud  or  deceit;  concealment  of  defects; 
statutory  liability;  landlord  actively  negligent; 
contributory  negligence;  proximate  cause; 
measure  of  damages;  distinguishable  cases.  824 

Liability  of  landlord  for  injuries  to  ten- 
ant's guest  and  servant  from  defects  in  prem- 
ises : — Duty  the  same  toward  tenant  and 
tenant's  guest  or  servant;  landlord  not  gener- 
ally liable;  defect  in  premises  when  let;  effect 
of  concealment  by  landlord;  effect  of  duty  to 
repair;  structure  for  use  of  public;  liability 
of  reversioner;  contributoiy  negligence;  por- 
tion of  building  in  landlord's  possession  ; 
dangerous  agency  on  adjoining  premises.    609 

LAUDANUM.    See  Husband  and  Wifb,  9. 

LAW.    See  Evidence,  28,  24;  Statutes,  4  I 
a4L.R.A. 


LAW  OF  THE  CASE.  See  Affbal 
AND  Error,  Notes  and  Briefs. 

LEGISLATURE.  See  Courts,  8;  Par- 
don, Notes  and  Briefs. 

LETTER.    See  Evidence,  16. 

LEVEES.  See  also  Constitutional  Law, 
10,  18;  -  Municipal  Corforatiosb,  8; 
Public  Improvements,  4;  Taxes,  8. 

1.  A  levee  district  created  bv  special  law 
is  not  witbin  a  constitutional  probibition 
aeainst  creating  corporations  by  special  law. 
Seelfoot  Lake  Letee  Diit,  v.  Dawson  (Tenn.) 
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2.  Taxation  of  property  in  a  levee  district 
for  a  levee  to  protect  the  property  is  for  a  pub- 
lic purpose  because  beneficial  to  a  large  com- 
munity of  people  and  also  to  the  state.         Id. 

8.  Delegation  to  a  dtv  of  the  *'care,  su- 
pervision, and  control"  of  all  public  highways, 
streets,  levees,  etc.,  within  the  city  limits  does 
not  authorize  the  council  to  grant  to  a  railway 
company  the  right  to  construct  aod  maintain 
a  freight  house  on  a  public  levee  for  its  own 
exclusive  use.  St.  Paul  v.  Chicago,  M.  db  St. 
F.  R  Co.  (Minn.)  184 

4.  The  erection  of  a  warehouse  on  land 
dedicated  to  public  use  as  a  levee  is  not  nec- 
essarily a  misuse  of  the  property,  as  such  a 
structure  may  be  in  aid  of  the  use  for  which 
the  dedication  was  made.  Id, 

5.  The  right  to  occupy  a  portion  of  a  pub- 
lic levee  as  a  site  for  a  permanent  freight  house 
of  a  railroad  company  cannot  be  granted  by 
the  common  council  of  a  city  under  legislative 
authority  to  grant  a  right  of  way  through 
highways,  public  grounds,  or  levees  as 
that  applies  only  to  the  right  of  trackage; 
nor  by  a  provision  that  the  city  may  agree 
with  the  railroad  company  on  terms  and  con- 
ditions upon  which  a  railroad  nuiy  occupy,  so 
far  as  necessary,  any  road,  street,  alley,  or  pub- 
lic way.  Id. 

6.  The  legislature  may  authorize  the  grant 
to  a  railroad  company  having  trafBc  with  craft 
navigating  the  water  contiguous  to  land  dedi- 
catea  to  the  public  use  as  a  levee,  of  the  exclu- 
sive use  of  so  much  of  the  levee  as  is  reason- 
ably necessary  for  its  business  with  such  craft, 
so  long  as  it  does  not  unreasonablv  interfere 
with  the  use  of  the  levee  bv  the  public;  but  it 
cannot  give  any  part  of  such  levee  as  a  perma- 
nent site  for  the  general  freight  warehouse  of 
a  railroad  company,  without  reference  to  its 
traffic  with  such  craft.  Id. 

LEVY  AND  SEIZURE. 

1.  Individual  partners  cannot  claim  their 
statutory  exemption  out  of  the  partnership 
property  in  case  of  insolvency,  in  the  absence 
of  a  statute  expressly  authorizing  them  to  do 
so.    Be  Spitz  Brothen^  Asiignment  (N.  M.)  804 

2.  A  photographic  lens  owned  and  used 
by  a  photographer  in  the  prosecution  of  his 
business  is  within  a  provision  of  a  statute  ex- 
empting from  attachment  implements  of  the 
debtor's  trade.    Davidson  v.  Hannan  (Conn.) 

718 
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Notes  asxd  Bbibfs. 

Levy;  exemptions  out  of  partnership  assets. 

604 

Exemption  of  implements  of  trade.         718 

LIBEL  AND  SLANDER. 

Notes  and  Brtefs. 
Libel;  by  threatening  letters.  127 

LICENSE.   See  also  Conbtitutiohal  Law, 
14,  17;  CouRTO,  4;  Garbage,  2. 

1.  A  license  tax  cannot  be  deemed  unequal 
because  it  reaches  one  occupation  only,  if  it 
reaches  all  Tvho  follow  that  occupation.  State 
V.  Barringtan  (Vt.)  100 

2.  A  requirement  in  a  city  ordinance  that 
an  applicant  for  a  license  to  sell  milk  within 
the  city  shall  conseot  that  the  animals  from 
which  be  obtains  the  milk  «hall  be  subjected 
to  the  ''tuberculin  test"  is  not  unreasonable. 
8taU  V.  Nelson  (Minn.)  818 

-  '8.  A  city  ordinance  requiring  an  applicant 
for  a  license  to  sell  milk  within  the  city  to  con- 
sent that  the  dairy  herd  from  which  he  obtains 
his  milk  be  inspected  by  the  commissioner  of 
health  of  the  city,  although  such  herd  is  kept 
outside  the  city  limits,  is  authorized  by  Minn. 
Gen.  Laws  1896,  chap.  208,  authorizing  the 
city  council  of  any  city  to  provide  by  ordi- 
nance for  the  inspection  of  milk  and  dairy 
herds  kept  for  the  production  of  milk  within 
the  city  limits,  and  to  issue  licenses  for  the 
sale  of  milk  within  such  limits.  Id, 

LIENS.    See  also  Contracts,  4;  Interest, 
2;  Payment,  2;  Vendor  and  Purchaser. 

1.  Legal  or  other  serrices  rendered  in  ac- 
quiring rights  of  way  for  a  railroad  do  not 
constitute  "services"  within  the  meaning  of  a 
lien  law.  Richmond  A  L  Constr,  Co,  v.  Rich- 
mond, N.  I.  <&  B.  R.  Go.  (C.C.  App.  eih  C.) 

625 

2.  Materials  not  actuallv  used  or  delivered 
to  a  contractor  are  not  "furnished"  for  the 
purpose  of  creating  a  subcontractor's  lien,  al- 
though they  were  worthless  for  any  other  pur- 
pose, and  were  prepared  for  the  contractor  un- 
der a  contract  which  he  broke  by  refusing  to 
accept  them.  Id, 

8.  A  lien  for  furnishing  new  material  and 
replacing  it  in  a  bridge  cannot  be  claimed  by 
a  subcontractor  whose  employees  by  negligence 
had  made  the  new  material  and  work  neces- 
sary. Id. 

4.  Procuring  rights  of  way  for  a  railroad 
is  not  the  furnishing  of  materials  within  the 
meaning  of  a  lien  law.  Id, 

5.  The  agreed  contract  price  of  railroad 
construction  payable  in  bonds  should  be  di- 
minished, for  the  purpose  of  limiting  the 
amount  of  subcontractors'  liens,  by  the  amount 
of  unpaid  interest  which  the  contractor  had 
agreed  to  pay  on  the  railroad  bonds  in  order 
to  maintain  the  credit  of  the  railroad  company 
until  after  completion  of  the  road.  Id. 

6.  Money  expended  by  a  subcontractor  in 
paying  salanes  of  its  corporate  officers  and 
office  expenses  and  to  secure  a  guaranty  on  its 
84L.R.A« 


contract  for  purchase  of  material  will  not  sus- 
tain a  subcontractors'  lien.  Id, 
7.  Failure  to  file  a  statement  of  lien  in 
"each  county  in  which  the  labor  was  per- 
formed," as  required  by  statute,  will  not  pre- 
vent enforcing  a  lien  for  the  proportionate  part 
of  the  labor  which  was  done  in  one  county  in 
which  it  was  filed.                                        Id. 

Notes  AND  Briefis. 
Liens;  what  are.  472 

Of  subcontractors.  626 

LIEUTENANT  GOVERNOR.    See  Of- 

FICERB,  1. 

LIMITATION  OF  ACTIONS.  See  also 
Constitutional  Law,  9;  Evidence,  24; 
Time. 

1.  Regular  payments  for  a  period  of  time 
of  a  part  of  the  monthly  t wages  earned  by  a 
servant,  who  has  beeu  working  for  his  em- 
ployer for  several  years  without  a  settlement, 
will  make  the  account  mutual  for  the  purpose 
of  determining  whether  any  part  is  barred  by 
the  statute  of  limitations.  Bay  v.  Peterson 
(Wyo.)  681 

2.  A  statute  providing  that  defendants 
"who  shall  have  become  nonresidents  of  the 
state"  after  a  cause  of  action  has  arisen  in  the 
state  shall  not  have  the  benefit  of  a  statute  of 
limitations  is  retrospective,  at  least  as  applied 
to  the  cause  of  action  and  residence  of  the 
defendant,  and  covers  a  case  of  one  who  had 
previously  obtained  the  opening  of  a  judgment 
to  enable  him  to  interpose  the  statute  of  limi- 
tations.   Bates  V.  Cullum  (Pa.)  440 

Notes  and  Briefs. 

Limitation  of  actions;    retroactive  effect  of 
statute;  effect  of  absence  from  state.  440 

LOCAL  GOVERNMENT.  See  Offi- 
cers, 2. 

LOCAL  OPTION.  See  Municipal  Cor- 
porations, Notes  and  Briefs;  Stat- 
utes, 16, 16. 

LOCOMOTIVE.    See  Explosions. 

MAIL.    See  Service. 

MAJORITY.  See  Municipal  Corpora- 
tions, 1;  Pabliamrntart  Law,  2; 
Voters  and  Elrctions,  5.  6. 

MANDAMUS. 

1.  Mandamus  will  not  lie  to  compel  the 
secretary  of  the  electoral  board  to  permit 
memoranda  to  be  taken  from  records  in  his 
possession  which  may  be  properly  copied,  un- 
til it  is  shown  that  such  right  has  been  denied. 
Oleaves  v.  Terry  (Va.)  144 

2.  Mandamus  to  compel  the  state  board  of 
regents  to  comply  with  the  provisions  of  a 
statute  as  to  the  location  of  a  department  of 
the  state  university  does  not  He  at  the  suit  of  a 
private  citizen  who  has  not  obtained  permis- 
sion from  the  court  to  apply  for  the  writ. 
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Sterling  v.  Regents  of  the  University  of  Michi- 
gan (Micb.)  .  :•/»-•  150 
3.  Mandamus  to  compel  the  levy  of  a  tax  to 
pay  a  coDseot  judgment  entered  into  by  town 
authorities  will  not  be  granted  if  it  appears 
that  there  was  no  authority  lo  issue  the  bonds 
for  which  the  judgment  was  rendered.  Union 
Bank  v.  Oxford  (N.  C.)  487 

MASTER  AND    SERVANT.    See  also 
•        Conflict  op  Laws,  5. 

A  * 'carpenter  gang"  whose  duty  it  is  to 
replace  the  planks  about  a  machine  called  the 
**bloom  rolls,"  after  their  removal  for  the  pur- 
pose of  attaching  new  rolls,  are  not  fellow  serv- 
ants of  one  employed  to  oil  the  machine,  and 
their  negligence  in  replacing  the  planks  is 
chargeable  to  the  master.  Eingartner  v.  lUi- 
nois  Steel  Co.  (Wis.)  503 

Notes  and  Briefs. 

Master  and  servant;  duty  as  to  dangerous 
machinery.  394 

MAXIMS. 

1.  Actio  personalis  moritur  cum  persona. 
IjOfiisville  &  N.  R.  Co.  v.  MeElwain  (Ky.)  788 

2.  Damnum  absque  injuria.  Dantser  v. 
Indianapolis  U.  R.  Go.  (Ind.)  769 

3.  Ezceptio  probat  regulam  de  rebus  non 
exceptis.    P.  C.  Wiest  Co.  v.  Weeks  (Pa.)   172 

4.  Gkneralia  specialibus  non  derogant. 
Burnett  v.  Maloney  (Tenn.)  '  541 

5.  Haeres  lentimus  est  quem  nuptiae  de- 
monstrant.    Jackson  v.  JackMon  (Md.)       773 

6.  He  who  prevents  a  thing  from  being 
done  shall  not  avail  himself  of  the  nonperform- 
ance he  has  occasioned.  Farmenf  Loan  d  T. 
Co.  V.  Neu>  York  d  I^.  R.  Co.  (N.  Y.)  76 

7.  Mobiiia  personam  sequuntur.  Re  Whit- 
ing's EstaU  (N.  Y.)  232 

8.  Sic  utere  tuo  ut  alienum  non  Isedas. 
State  V.  Harrington  (Vt.)  100 

MEMORANDA.    See  Evidence,  18, 19. 

MENTAL  ANGUISH.    See  Damages,  5; 
Telegraphs,  3. 

MILB^    See  License,  2.  3. 

MINES.  See  also  Landlord  and  Tenant,  1 . 

1.  A  recovery  of  the  agreed  rental,  and 
not  merely  of  unliquidated  damages,  can  be 
had  by  the  lessor  on  failure  to  drill  an  oil  or 
gas  well  as  agreed  bv  a  lessee  who  promises 
that  on  such  default  he  will  pay  a  specified 
rental.     Woodland  Oil  Co.  v.  Crawford  (Ohio) 

62 

2.  The  forfeiture  of  an  oil  and  gas  lease  is 
for  the  benefit  of  the  lessor  and  at  his  option, 
although  the  lease  provides  that  failure  on  the 
part  of  the  lessee  to  complete  a  well  or  wells  as 
specified  or  to  pay  the  rental  as  provided  "shall 
render  this  lease  and  agreement  null  and  void, 
together  with  all  rights  and  claims,  and 
not  binding  on  either  party,  and  not  to  be  re- 
vived without  the  consent  of  both  parties 
hereto  in  writing."  Id. 

\  L.  R.  A. 


3.  A  lease  of  land,  oil,  and  gas  for  a  lim- 
ited time  and  purpose,  and  not  merely  a  license, 
is  made  by  an  instrument  which  grants,  de- 
mises, and  lets  '*ail  the  petroleum  and  gas  in 
or  under  tbatoertain  tract  of  land, .  .  .  and  also 
all  the  said  tract  of  land,  for  the  purpose  and 
with  the  exclusive  right  to  drill  and  operate 
upon  said  premises  for  said  petroleum  and 
gas."  Id. 

Notes  and  Briefs. 

Mines;  e£fect  of  assignment  of  oil  or  gas 
lease:->(I.)  Liability  of  assignor;  (IL)  liability 
of  assignee.  62 


MISCARRIAGE.       See 

Proximate  Cause. 


Daicages,     6; 


MONEY.    See  also  Bonds,  5;  Evidence^  6; 
Payment,  1. 

Notes  and  BRiEFa 

Money;  Making  bonds  payable  in  gold.   541 

MORTGAGE.    See  also  Corporations,  4; 
Insolvency,  1;  Receivbrs. 

1.  A  request  to  foreclose  a  mortgage, 
which  must  be  made  by  the  holders  of 
$2,000,000  in  amount  of  bonds,  is  not  valid 
When  noiade  only  by  the  holder  of  $1,700,000, 
who  is  not  in  fact  the  owner  of  them,  but  holds 
them  subject  to  the  order  of  another,  and  who 
claims  to  represent  the  owners  of  other  bonds 
for  which  the  party  he  represents  had  a  mere 
contract  to  purchase.  Farmers*  Loan  db  T,  Co. 
V.  New  York  A  N.  R.  Co.  (N.  Y.)  76 

2.  A  stipulation  in  a  mortgage  that  the 
mortgagor  shall  pay  within  the  time  prescribed 
by  law  all  taxes  upon  the  premises  does  not 
make  the  mortgagor  liable  for  all  taxes  in  case 
of  the  subsequent  passage  of  a  law  requiring 
the  mortgagee  to  pay  those  properly  leviable 
against  his  interest.     Fuller  v.  Kane  (Micb.) 

808 
Notes  and  Briefs. 

Mortgage;  priority  as  to  judgment  for  dam- 
ages against  railroad  company.  303 
Of  chattels;  by  insolvent  debtor.  620 

MUNICIPAL  CORPORATIONS.    See 

also  Bonds,  6,  7;  Contracts,  10-12; 
Counties,  2,  8;  Courts,  4,  6;  Drains 
AND  Sewers;  Estoppel,  8,  4;  Garraok, 
1;  Highways.  2;  Levees,  6;  License; 
Officers,  2-4;  Parliamentary  Law; 
Public  Grounds,  2;  Statutes,  7;  Vot- 
ers AND  Elections,  1,  2,5,  6;  Waters, 
2. 

1.  An  ordinance  which  does  not  receive 
the  votes  of  a  majority  of  the  members  elect 
of  a  ciiy  council  is  defeated  under  Kan.  Gen. 
Stat.  1889,  1  765.  Illinois  Trust  d  Sav.  Bank 
V.  Arkansas  City  (C.  C.  App.  8th  C.)  518 

2.  A  contract  may  be  made  upon  motion 
or  by  resolution  by  a  city  council,  under  stat- 
utes authorizing  it  to  contract,  but  not  requir- 
ing an  ordinance  therefor.  Id, 

8.  The  presentation  to  a  city  council  in 
open  session,  by  a  private  party  named  as 
grantee  in  a  defeated  ordinance,  of  a  written 
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acceptance  of  the  terms  of  the  ordinance  and 
41  bond  to  constract  waterworks  accordingly, 
the  construction  of  the  work  and  location 
of  the  hydrants  by  such  grantee  under  direc- 
tion of  the  city  council,  the  actual  acceptance 
and  use  of  the  works  by  the  city  when  com- 
pleted, and  the  passage  by  the  council  of  a 
formal  resolution  accepting;  such  works, — con- 
stitute a  binding  contract  for  the  construction 
and  operation  of  the  works  according  to  the 
terms  of  such  ordinance  between  the  city  and 
the  grantee  therein.  Id. 

4.  The  remainder  of  a  divisible  contract  of 
a  municipal  corporation. may  be  enforced,  al- 
though part  of  such  contract  is  ultra  vires, 
but  neither  malum  in  m  nor  malum  prohibitum, 
unless  it  appears  from  a  consideration  of  the 
-entire  agreement  that  it  would  not  have  been 
made  independently  of  the  part  which  is  void. 

Id. 

5.  A  city  of  the  second  class  in  Kansas 
has  power  to' contract  with  a  private  parly  for 
tlie  construction  and  operation  of  waterworks 
and  for  the  payment  of  rent  for  the  use  of  hy 
•d rants,  and  to  grant  to  such  a  party  the  use, 
not  exclusive,  of  its  streets  for  the  purpose  of 

aying  pipes  to  conduct  the  water.  Id. 

6.  A  city  of  the  second  class  under  the 
power  given  by  Kan.  Geo.  Stat.  1889,  f  7185. 
to  contract  for  and  procure  the  construc- 
tion of  waterworks,  may  contract  for  such 
•construction  and  leeise  of  hydrants  for  a  term 
-exceeding  the  single  year  during  which  the 
members  of  its  council  hold  office.  Id. 

7.  A  municipal  corporation  which  has 
-contracted  with  a  private  corporation  for  a 
water  supply  as  authorized  by  Pa.  act  May  23, 
1874,  cannot  subsequently  proceed  to  erect  a 
plant  of  its  own,  as  it  is  authorized  to  do  by 
another  section  of  the  act,  but  in  case  it  wishes 
to  own  a  waterworks  plant  it  must  proceed,  un- 
der ^  50  of  the  act,  to  acquire  the  one  belong- 
ini7  to  the  other  contracting  party.  White  v. 
MeadvUU  (Pa.)  567 

8.  A  municipal  corporation  has  no  pro- 
prietary rights  in  streets,  levees,  or  other  pub 
lie  grounds  within  its  territorial  limits,  but 
whatever  rights  it  has  in  them  are  held  merely 
in  trust  for  the  public.  St.  Paul  v.  Chicago, 
M.  A  Si.  P.  R.  (Jo.  (Minn.)  184 

9.  Land  within  the  limits  of  a  town,  al- 
though it  has  never  been  divided  into  build- 
ing lots,  is  subject  to  municipal  taxation  if  it 
is  near  railroad  depots  and  shops,  has  conven- 
ient access  to  the  highways,  and  lies  only  a 
«hort  distance  from  the  business  portion  of  the 
town,  so  that  it  enjoys  the  police  protection 
and  other  benefits  of  the  town,  Brigge  v.  Bus- 
eeUoilleiKy.)  198 

10.  The  presentment  of  a  claim  against  a 
city  for  injury  or  damage  to  person  or  prop- 
•erty,  which  by  Neb.  Comp.  Stat.  art.  2,  chap. 
14,  ^  84,  must  be  in  writing  and  verified,  is  a 
•condition  precedent  to  the  maintenance  of  an 
action  for  such  injury.  Hastings  v.  Fox- 
worthy  (Neb.)  821 

Notes  and  Briefs. 

Municipal  corporations;  distinguished  from 
towns  and  counties.  674 

84  L.  R.  A. 


Distinction  between  resolution  and  ordi- 
nance; contract  for  period  of  years.  522 

Rules  of  parliamentary  law  in  passing  ordi- 
nance. 469 

Validity  of  ordinance  regulating  business. 

819 

Delegation  of  power  to;  local  option  under 
constitutional  provision  against  special  laws. 

777 

Extent  of  police  power;  delegation  of  power; 
regulation  of  business  by;  creation  of  monop- 
oly. 279 

Grant  of  exclusive  franchise  by.  567 


NE  EXEAT. 

Notes  and  Briefs. 
As  imprisonment  for  debt.  671 

Municipal  taxation  of  rural  lands  with- 
in the  limits  of  the  corporation:^!.)  Va- 
lidity of  exemption  or  discrimination  in  rates; 
(II.)  construction  of  statutory  exemption  or 
discrimination;  (III.)  right  to  repeal  exemp- 
tions: (IV.)  validity  of  taxation  of  farm  lands; 
(V.)  power  of  courts;  (VI.)  what  property  is 
taxable;  (VII.)  power  of  municipality  to  ex- 
empt; (VIII.)  original  incorporation;  (IX.)  as- 
sessments; (X.)  method  of  raising  question. 

198 


NEGLIGENCE.  See  also  Carriers,  8-6; 
Damages,  6:  Electrical  Usks  and  Ap- 
PLiANOBB,  1-4;  Evidence,  10-14.  28;  Ex- 
plosions; HiOHWATB,  1,  2;  Landlord 
and  Tenant,  6,  7;  Master  and  Serv- 
ant; Street  Railwayb.  2-4;  Tele- 
graphs, 1;  Trial,  7-11,  15. 

1.  The  owner  of  a  building  is  bound,  so 
far  as  the  exercise  of  ordinary  care  will  enable 
him  to  do  so,  to  keep  it  in  such  condition  that 
it  will  not,  by  any  insecurity  or  insufficiency 
for  the  purpose  to  which  it  is  put,  injure  any 
person  rightfully  in,  around,  or  passing  it,  but 
he  is  not  an  insurer  against  accident  from  its 
condition.     Byder  v.  Kinsey  (Minn.)  557 

2.  The  liability  of  the  owner  of  a  building 
for  damages  occasioned  by  its  ruin,  declared 
by  La.  Rev.  Civ.  Code,  §  2822,  when  caused 
by  vice  in  its  original  construction  or  neglect 
to  repair  it,  is  limited  by  the  terms  of  art.  670, 
which  must  be  construed  with  the  former  sec- 
tion, and  which  names  *'  the  neighbors  or  pas- 
sengers" as  those  to  whom  the  owner  must  re- 
spond for  injuries  by  the  fall  of  the  building 
or  any  portion  of  its  materials,  and  injuries  to 
occupants  of  the  building  or  guests  therein  are 
excluded.    JUcGonneil  v.  Lemley  (La.)         609 

8.  A  member  of  a  surprise  party  visiting 
the  tenant  of  a  building  for  the  purpose  of 
spending  an  evening  in  social  amusement  can- 
not, if  injured  by  means  of  a  falling  gallery, 
recover  damages  of  the  lessor,  under  La.  Rev. 
Civ.  Code,  arts.  670,  2822,  but  the  remedy,  if 
any  could  be  allowed,  would  be  against  the 
tenant.  Id. 

4.  A  railway  company  perroittiog  children 

to  come  into  its  yard  at  noon  to  bring  dinners 

i  to  their  fathers  employed  there,  and  to  cross  a 
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Notice— Pardok. 


track  for  that  purpose,  does  not  become  liable 
for  injury  to  a  seven-year-old  boy  who,  while 
returning  from  such  errand,  ran  under  one  of 
some  standing  freight  cars  to  get  a  ball  on  re- 
quest of  one  of  several  employees  who  were 
throwing  and  catching  it  and  was  hurt  by  the 
sudden  moving  of  the  cars,  which  were  struck 
by  an  engine  at  some  distance  from  the  place 
where  he  was,  while  it  does  not  appear  that 
the  employees  in  charge  of  the  en^ne  knew  or 
had  reason  to  know  of  his  position,  if  there 
was  a  perfectly  safe  way  for  the  children  to 
pass  and  repass  without  going  upon  the  tracks 
where  the  cars  were  standing,  and  no  occasion 
for  their  going  under  the  cars  at  all.  Savan- 
naJi,  F,  S  W,  R.  Co.  v.  Waller  (Ga.)  459 

Notes  and  Briefs. 

See  also  Buildings;  Landlord  and  Tenant. 

Negligence;  in  blasting.  182 

In  respect  to  locomotive  or  machinery.    294 

As  to  trespasser  or  licensee  in  railroad  yard. 

460 
NOTICE.    See  also  Sbryicb. 

The  knowledge  of  one  member  of  the 
discount  committee  of  a  bank,  who  was  not 
present  when  the  renewal  of  a  note  was  taken 
and  had  no  part  in  the  transaction,  is  not 
enough  to  charge  the  bank  with  notice  of  the 
fact,  known  to  him.  that  the  iudorser  of  the 
note  had  become  incompetent  to  do  business. 
Memphis  NaU  Bank  v.  Neely  (Tenn.)  274 


Notes  and  Briefs. 
Notice;  by  newspaper  publication. 
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OFFICERS.     See    also    Civil    Service; 

Statutes,  7. 

1.  One  appointed  by  the  governor  to  the 
office  of  lieutenant  governor  after  the  death  of 
the  original  incumbent  will  hold  for  the  re- 
mainder of  the  unexpired  term,  under  Cal. 
Const,  art.  5,  ^  15,  providing  that  a  lieutenant 
governor  shall  be  elected  at  the  same  time, 
place,  and  manner,  and  for  the  same  term  as 
the  governor,  and  ^  8  providing  that  when  any 
office  shall  become  vacant  the  governor  may 
fill  such  vacancy  by  granting  a  commission  to 
expire  at  the  "next  election  by  the  people." 
People,  Lynch,  v.  Budd{Ci\.)  46 

2.  The  right  of  local  self  government  is 
violated  by  N.  Y.  Laws  1896,  chap.  427,  which 
prevents  majority  rule  in  the  selection  of  local 
officers  by  providing  that  each  member  of  the 
common  council  shall  vote  for  but  two  of  the 
four  police  commissioners  to  be  chosen,  and 
that  no  person  shall  be  eligible  to  the  office 
who  does  not  belong  to  the  political  party  hav- 
ing the  highest  or  next  highest  representation  in 
the  council,  and  that  in  case  the  board  cannot 
agree  in  continuing  in  office  the  present  force 
before  a  certain  date  the  police  force  shall  cease 
to  exist,  except  a  certain  person  who  was  senior 
captain  on  a  specified  day,  who  shall  be  chief 
of  police  until  the  board  shall  agree.  [Per 
Gray  and  O'Brien.  JJ.  ]  Bathbone  v.  Wirth  (N. 
Y.)  408 

8.  The  power  to  designate  the  local  author- 
ity who  shall  appoint  local  officers,  conferred 
on  the  legislature  by  N.  Y.  Const,  art.  10,  §  2, 
M  L.  R.  A. 


if  the  election  or  appointment  of  sach  officers 
is  not  provided  for  by  that  Constitution,  does 
not  authorize  the  enactment  of  N.  Y.  Laws 
1896,  chap.  427.  providing  that  the  police  board 
of  the  city  of  Albany  shall  consist  of  four 
commissioners  of  whom  two  shall  belong  to 
the  political  party  having  the  highest  repre- 
sentation in  the  coinmon  council,  and  the 
other  two  to  the  party  having  the  next  highest 
representation  therein,  and  that  each  member 
of  the  council  shall  be  entitled  to  vote  for  only 
two  of  such  officers,  since  the  minority  which 
is  thus  given  power  to  appoint  two  of  the  com- 
missioners is  not  a  city  authority  within  the 
meaning  of  the  Constitution.  Id. 

4.  A  statute  making  any  person  ineligible 
to  appointment  as  police  commissioner  who 
did  not  belong  to  the  party  having  the  highest 
or  next  highest  representation  in  the  common 
council,  which  must  appoint  two  from  each  of 
those  parties,  is  in  violation  of  N.  Y.  Const, 
art.  1,  ^  1,  declaring  that  no  member  of  the 
state  shall  be  disfranchised  or  deprived  of  any 
of  the  rights  or  privileges  secured  to  any 
citizen  thereof,  unless  by  the  law  of  the  Una 
or  the  -judgment  of  his  peers,  and  art  13.  ^1, 
prohibiting  any  oath,  declaration,  or  test  as  a 
qualification  for  office.     [Per  O'Brien.  J.]    Id, 

5.  A  supervisor  is  liable  on  grounds  of 
public  policy  for  public  money  lost  by  the 
failure  of  a  firm  of  private  bankers  with  whom 
he  had  deposited,  although  he  acted  in  good 
faith  and  without  negligence.  TUlinghaet  v. 
Merrill  (N.  Y.)  67a 

Notes  and  Briefs. 
See  also  Public  Moneys. 
Officers;  vacancies;  election  to  fill.  4^ 

Provisions  for  appointment  of;  filling  vacan- 
cies; constitutional  restrictions  of;  member- 
ship in  political  party  as  a  qualification.      40^ 

OIL.    See  also  EyiDBNCB,  4.    Mines,  1,  2. 
Notes  and  Briefs;  Trial,  7. 

An  oil  company  from  whose  premises 
crude  petroleum  escapes  during  a  conflairra- 
tion  not  shown  to  be  due  to  its  negligence  is 
not  liable  for  injuries  caused  by  an  explosion 
of  a  public  sewer  into  which  the  oil  was 
turned  by  the  municipal  authorities  after  it 
had  left  the  premises  of  the  oil  company  and 
without  its  knowledge,  for  the  purpose  of 
checking  the  spread  of  the  confiagraiion. 
Fudis  V.  St.  Louis  (Mo.)  11» 

OPIUM.    See  Husband  and  Wife.  9. 

PARDON. 

1.  A  restoration  of  competency  to  testify 
as  a  witness  which  was  lost  by  conviction  of  a 
crime  cannot  be  made  by  legislative  act  where 
the  Constitution  confers  the  pardoning  power 
upon  a  board  consisting  of  the  governor  snd 
several  associates.    Singleton  v.  State  (Fla. )  251 

2.  The  power  to  pardon  after  conviction 
of  crime  which  is  conferred  upon  the  goveruor 
and  other  specified  officers  by  Fla.  Const,  art. 
4,  in  all  cases  except  impeachment  and  treason, 
is  exclusive  of  the  legislative  power  to  grant  a 
pardon  by  statute.  Id. 


Parent  and  Child— Perhakbnt  Ijnbubance. 
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Notes  and  Bbibfs. 

Pardon:  as  affectiog  enhanced  punishment 
for  later  offense.  402 

Ijegislative  power  to  ffrant  pardon  or  amnesty : 
—(I.)  After  conviction;  (11 )  before  convic- 
tion; (III.)  incidental  or  implied  pardon.    251 

PARENT  AND  CHILD. 

An  adopted  child  is  the  * 'lawful  issue" 
of  a  person  within  the  meaning  of  a  will 
making  a  gift  to  such  person  with  remaindir 
to  his  "lawful  issue,"  under  1^  I.  Pub.  Laws 
1806,  chap.  627.  making  an  adopted  child  for 
all  purposes  of  inheritance  and  all  other  legal 
consequences  and  incidents  a  child  of  the 
parents  by  adoption  the  same  as  if  born  in 
lawful  wedlock,  except  that  he  shall  not  take 
property  expressly  limited  to  "the  heirs  of  the 
body  or  bodies"  of  such  parents.  UarivoeU  v. 
Tefft(EL\.)  600 

Notes  and  Briefs. 
Rights  of  adopted  child  as  * 'lawful  issue." 

PARKS  AND  SQUARES.  See  also  Es- 
toppel, 4. 

Notes  and  Briefs. 

Parks;  dedication  of;  nonuser;  acceptance; 
estoppel  to  deny  dedication.  784 

PARLIAMENTARY  LAW.  See  also 
Statuteb,  2,  8. 

The  indefinite  postponement  of  the  consid- 
eration of  an  ordinance  to  authorize  a  certain 
company  to  lay  railway  tracks  in  specified 
streets  does  not  prevent  the  subsequent  passage 
at  the  same  session  of  another  ordinance  grant- 
ing the  same  company  the  right  to  lay  tracks 
on  streets  many  of  which  are  the  same  as  were 
named  in  the  prior  ordinance  but  containing 
new  provisions  as  to  the  connection  of  the  new 
tracks  with  an  existing  system  and  various 
oiher  provisions  for  a  more  efficient  protection 
of  the  public  interest,  although  a  rule  of  pro- 
cedure prohibits  action  during  the  session  on 
the  "same  subject*'  after  a  question  has  been 
indefinitely  postponed.  Zeiler  y.  CenircU  R. 
Co,  (Md.)  469 

3.  The  two  thirds  of  the  members  of  a 
branch  of  a  municipal  government  which  are 
required  by  a  rule  of  procedure  in  order  to  dis- 
pense With  one  of  the  regular  reading  of  a 
proposed  ordinance  need  not  be  two  thirds  of 
all  the  members  of  the  body  but  only  two 
thirds  of  the  members  voting,  if  thev  are  not 
less  than  a  majority,  and  the  majority  consti- 
tutdS  a  quorum.     "  Id. 

PARTNERSHIP.  See  also  Bills  and 
Notks.  8;  Bonds,  8;  Inbolybnct,  8,  4; 
Levy  and  SEizure,  1. 

1.  The  goodwill  of  the  business  passes  to 
surviving  partners  upon  their  purchase  of  the 
interest  of  the  deceased  at  its  inventoried  and 
appraised  value,  under  a  provision  of  articles 
of  association  giving  them  and  their  successors 
the  right  and  privilege  of  continuing  the  busi- 
84L.a  A. 


ness  under  the  firm  name.  Philbrook  v.  N^eto- 
man  (Ca\.)  265 

2.  A  contract  is  not  void  as  allowing?  sur- 
viving partners  to  fix  their  own  •  purchase 
price  of  the  interest  of  a  deceased  partner, 
when  it  permiu  a  representative  of  his  estate 
to  participate  in  the  inventory,  fixes  a  definite 
amount  for  the  value  of  store  and  ofSce  fix- 
tures, and  provides  that  the  merchandise  shall 
be  taken  at  its  actual  value,  not  exceeding  the 
original  cost,  and  solvent  debts  be  taken  at 
their  face  value.  Id, 

8.  The  basis  for  fixing  the  purchase  price 
of  a  deceased  partner's  interest  is  fixed  by  arti- 
cles of  partnership  at  the  inventory  and  ap- 
praisement provided  for  therein  to  be  taken  an- 
nually as  the  basis  of  estimating  profits,  where 
the  articles  further  provide  that  in  the  event 
of  the  death  of  one  partner  "the  inventory 
provided  for  herein  shall  be  taken  as  expedi- 
tiously as  possible,"  allowing  a  representative 
of  the  estate  to  participate  in  the  business  until 
all  is  settled,  and  providing  that  the  amount 
ascertained  to  be  due  the  estate  shall  be  paid  in 
twelve  equal  monthly  instalments,  but  giving 
the  surviving  partners  an  option  to  retain  the 
estate  in  the  partnership.  [Court  equally  di- 
vided on  this  point.]  Id. 

Notes  and  Briefs. 

See  also  Bonds. 

Rights  of  firm  creditors  on  insolvency  of 
partner.  378 

PARTT  WALL.    See  Covenant,  4. 

PATENTS.    See  Contracts,  8. 

PAYMENT.    See  also  Evidence,  6. 

1.  A  payment  of  a  debt  or  judgment  dur- 
ing the  Rebellion,  in  Confederate  monev,  was 
valid  and  settled  the  debt  or  judgment  in  full 
where  it  was  accepted.  Hendry  v.  Benltsa 
(Fla.)  2»8 

2.  Payment  in  bonds  under  a  contract  by 
an  embarrassed  railroad  contractor  to  pay  a 
construction  company  for  completing  the  con- 
tract $1  for  each  |L  expended  and  an  equal 
amount  in  bonds  of  the  railroad  company, 
which  were  worth  about  40  per  cent  of  their 
face  value  when  the  contract  was  made,  and 
greatly  depreciated  thereafter,  will  be  applied 
ratably  on  the  lienable  and  nonlienable  ex- 
penditures, and  the  part  applicable  to  the  for- 
mer, like  other  payments  to  subcontractors, 
will  be  applied  on  the  excess  of  the  claim  over 
the  security  of  the  subcontractor's  lien.  Rich- 
mond  &  L  Constr,  Co,  v.  Richmond,  N,  J.  & 
B.  R.  Co.  (C.  C.  App.  6th  C.)  825 

PEDDLERS.    See  Constitutional  Law, 
17;  Courts,  8. 

PENALTY. 

Notes  and  Briefs. 

Penalty;  imprisonment  for,  as  imprisonment 
for  debt.  651 

PERMANENT  INSURANCE.    See  Ac- 
tion OR  Suit,  2;  Insurance.  9. 
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PHOTOORAPHS.  See  Levy  and  Seiz- 
ure, 2. 

PHYSICAL     EXAMINATION.       See 

Evidence,  20. 

PLEADING. 

1.  An  oblectioD  that  an  allegation  is  not 
aufflciently  full,  clear,  and  specific  cannot  be 
reached  by  demurrer,  but  requires  a  motion  to 
make  it  more  specific.  Louiwille,  K  A,  d:  C. 
B.  Co,  V.  Lyneli  (Ind.)  298 

2.  A  demurrer  to  a  complaint  against  a 
grantee  of  one  who  erected  a  dam  for  injuring 
land  by  maintenance  of  the  nuisance  cannot  be 
sustained  for  failure  to  state  injury  after  no- 
tice to  defendant  of  the  nuisance,  where  the 
notice  was  given  fifteen  days  before  suit  was 
brought,  and  the  complaint  alleged  injury  up 
to  the  time  it  was  filed.     Leitzsey  v.  Columbia 

Water  Power  Co.  (8.  C.)  215 

3.  A  complaint  alleging  an  agreement  and 
promise  to  convey  real  estate  is  not  demurrable 
because  it  does  not  expressly  allege  that  the 
contract  was  in  writing.  Van  Epps  v.  B^- 
fleld  (Conn.)  ,  860 

4.  An  agreement  to  convey  real  estate  ap- 
praised at  $8,800.  in  consideration  of  the  re- 
lease of  the  grantor  from  bis  liability  with  re- 
spect to  a  bastard  child,  when  the  amount  of 
this  burden  does  not  appear,  is  not  based  on 
such  an  inadequate  consideration  that  a  bill  for 
specific  performance  of  the  agreement  to  con- 
vey will  be  bad  on  demurrer,  but  the  suffi- 
ciency of  the  consideration  will  be  left  for  de- 
termination at  the  trial.  Id, 

5.  One  suing  for  the  full  amount  of  an 
accident  insurance  policy  which  classifies  risks 
and  promises  the  full  amount  only  when  in- 
sured is  engaged  in  certain  business  at  the  time 
of  injury,  must  allege  that  he  was  employed  in 
such  business  at  the  time  of  injury.  Ameri- 
can Acci,  Co.  V.  Caraon  (Ky.)  801 

j^JoTES  AND  Briefs. 

Pleading;  averments  of  negligence.  294 

PLEDGE.    See  Homestead. 

POLL  TAXES.    See  Taxes,  5. 

POSTOPPICE.    See  Service. 

PRESUMPTIONS.  See  Evidence, 
NoTES'AND  Briefs. 

PRINCIPAL     AND     SURETY.     See 

Bonds,  8. 

PROXIMATE  CAUSE.  See  also  Street 
Railways,  3. 

Miscarriage  resulting  from  fright  caused 
by  the  negligence  of  another  is  not  the  proxi- 
mate result  of  the  negligence.  Mitchell  v. 
Rochester  It  Go.  (N.  Y.)  781 

Notes  and  Briefs. 

Proximate  cause  of  injury  to  passenger.  782 

PUBLIC  GROUNDS.  See  also  Levees, 
8-5;  Municipal  Corporations.  8;  Stat- 
utes, 6. 

34  L.  R.  A. 


1.  The  legislature  has  no  power  to  divert 
land  dedicated  to  a  specific,  limited,  and  defi- 
nite public  use  to  any  other  purpose  inconsist- 
ent with  such  use.  8t,  Paul  v.  Chicago,  M,  d 
til.  P.  B,  Co.  (Minn.)  184 

2.  A  city  is  authorized  to  grant  to  a  rail- 
road company  such  rights  in  public  groaods  as 
the  legislature  itself  might  have  granted, 
and  such  only,  by  Minn.  Gen.  Stat.  1894, 
g  2680,  authorizing  the  corporate  authorities  of 
any  city  to  grant,  sell,  convey,  or  lease  any 
public  grounds  within  the  corporate  limits  to 
any  railroad  corporation.  Id, 

8.  Although  a  grant  of  special  privileges 
on  land  dedicated  to  a  particular  public  use  is 
always  subject  to  the  implied  condition  that  it 
may  be  revoked  whenever  the  needs  of  the 
public  require  it,  and  the  state  or  municipality 
has  a  large  discretion  in  determining  when 
such  a  condition  arises,  such  a  grant,  when 
rightfully  made  and  acted  upon,  cannot  be 
revoked  at  the  mere  arbitrary  pleasure  of  the 
state  or  the  municipality.  Id. 

PUBLIC  IMPROVEMENTS.    See  also 
Constitutional  Law,  18. 

1.  Power  to  assess  railroad  real  estate  for 
local  improvements  is  conferred  b^  a  statute 
for  the  equalization  of  the  public  burden, 
which  provides  that  railroad  property,  wiih 
certain  exceptions,  shall  be  subject  to  ** taxation 
by  ordinances  for  city  purposes."  Philadel- 
phia V.  Philadelphia  &  B.  B,  Co.  (Pa.)        564 

2.  A  strip  of  land  1,500  feet  wide  along  a 
river  bank  and  used  by  a  railroad  company  as 
a  coal  and  ore  terminal  is  not  all  exempt  from 
taxation  as  roadbed  although  a  large  part  of  it 
is  covered  with  tracks.  Id. 

8.  A  yard  owned  and  used  by  a  railroad 
company  as  a  coal  and  ore  terminal  may  be 
gold  to  satisfy  a  tax  lien,  but  the  purchaser  will 
take  subject  to  the  easement  of  the  company 
to  operate  its  tracks  over  the  property.         Id. 

4.  A  special  tax  on  land  in  a  levee  district, 
which  is  especially  benefited  by  a  levee  for 
which  the  tax  is  made,  is  a  tax  within  Tenn. 
Const,  art.  2,  §  28,  requiring  taxes  to  be  levied 
on  all  property,  real,  personal,  and  mixed, 
and  levied  according  to  value.  Bedfooi  Lake 
Levee  Dial.  v.  Dawaon  (Tenn.)  725 

Notes  and  Bbiefs. 

Public  improvements;  assessments  on  rail- 
road property.  566 
Taxation  by  corporation  created  for.       726 

PUBLIC  MONEYS.    See  also  Counties. 
4.6. 

The  use  of  county  funds  to  make  a  do- 
nation to  a  state  institution  for  the  feeble- 
minded, in  order  to  secure  its  location  within 
that  county,  is  for  a  public  purpose  and  may 
be  authorized  by  the  legislature.  Lund  v. 
Chippewa  County  (Wis.)  181 

Notes  and  Briefs. 

Public  moneys;  liability  of  officer  for;  deposit 

in  bank.  679 

Public  purposes  for  which  it  may  be  used. 

818 
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PUNISHMENT.  See  Criminal  Law, 
Notes  ai«d  Briefb. 

i^UORUM.  See  Courts,  1,  Notes  and 
Briefs. 

RAILROADS.  See  also  Carriers,  8; 
Commerce,  2,  3;  Corporations,  6,  6; 
Eminent  Domain,  3;  Evidence,  28;  Ex- 
plosions; Levees,  8,  5,  6;  Liens,  4,  5; 
Negligence,  4;  Public  Grounds,  2; 
Public  Improvements,  1-8;  Receivers: 
Trial,  S-IO. 

1.  A  lease  by  a  railroad  company  without 
clear  and  specific  statutorv  authority  is  utterly 
void.     Van  Steuben  v.  Central  R.  Co.  (Pa.)  577 

2.  Authority  to  a  street-railway  company 
to  cross  any  railroad  operated  by  steam  or 
otherwise  does  not  give  power  to  cross  else- 
where than  at  points  where  the  railroad  is 
crossed  by  a  street  or  highway  when  other  sec- 
tions of  the  street-railway  charter  confine  the 
adoption  of  its  route  to  established  streets  and 
public  highways.  Northern  C,  B.  Co.  v.  Uar- 
rifburg  <fc  M.  Electric  JR.  Co.  (Pa.)  572 

8.  A  railroad  nght  of  way  is  property 
which  the  company  may  protect  from  unlaw- 
ful inyasion  by  a  street-railroad  company 
which  seeks  to  establish  a  crossing  over  it.    Id. 

4.  Constructing  a  street  railway  on  a  via- 
duct 100  feet  long  and  22  feet  high  over  a  rail- 
road company's  right  of  way,  and  operating 
cars  thereon,  are  such  an  invasion  of  the  rights 
of  the  railroad  company  as  will  entitle  it  to 
maintain  a  suit  to  restrain  it.    *  Id, 

Notes  and  Briefs. 

See  also  Negligence;  Public  Improve- 
ments. 

Railroad;  duty  as  to  sounding  whistles.    182 
Right  of  street  railway  to  cross.  572 

Liability  for  injury  caused  by  lessee.       577 

RATIFICATION.    See  Estoppel,  2. 

RECEIVERS.  See  also  Banks,  2;  Con- 
flict op  Laws,  6:  Corporations,  10; 
Evidence,  5. 

Preference  to  railroad  mortgagees  is  not 
gained  by  payment  of  a  judgment  against  the 
railroad  company  for  damages,  when  it  is  paid 
after  its  aflSrmance  on  appeal  by  the  surety  on 
a  supersedeas  bond  who  signed  it  when  the 
mortgage  was  in  existence  and  no  default  had 
been  made  upon  it  and  when  the  railroad  com- 
pany was  apparently  solvent,  although  the 
bond  may  have  benefited  the  mortgagees  by 
preventing  a  levy  on  the  railroad  which  might 
have  worlsed  detriment  to  them  directly  and 
indirectly  as  substantial  owners  of  the  prop- 
erty. Whitely  v.  Central  Trust  Co.  (C.  C. 
App.  6th  C.)  803 

RECORDS.  See  also  Mandamus,  1;  Vot- 
ers and  Elections,  8,  4. 

I^otes  and  Briefs. 
Records;  right  of  citizen  to  inspect.  144 

34  L.  R.  A. 


REGENTS.  See  Mandamus,  2;  State 
University. 

REGISTERED  LETTER.  See  Service. 

RELEASE. 

Notes  and  Briefs. 
As  affecting  right  of  action  for  death.      788 
RELIGIOUS  SOCIETIES. 

1.  A  majority  of  the  members  of  an  abso- 
lutely independent  congregation  cannot  exer- 
cise the  authority  to  remove  ofiScers  whose 
term  is  indefinite,  except  by  acting  in  compli- 
ance with  the  rules  and  discipline  of  the 
church.    Long  v.  Hartey  (Pa.)  169 

2.  A  meeting  held  by  a  majority  of  the 
members  of  an  mdependent  congregation  of 
the  * 'Disciples  of  Christ,"  which  is  presided 
over  by  a  clergyman  of  another  congregation 
and  held  under  a  call  directed  by  a  tnbunal  of 
the  elders  of  sister  congregations  to  whom  the 
majority  appealed,  and  which  was  held  in 
front  of  the  church  because  the  elders  belong- 
ing to  the  minority  had  closed  and  locked  its 
doors,  when  the  laws  or  rules  of  the  church  do 
not  provide  for  such  proceeding,  is  wholly 
without  authority  to  depose  the  old  officers  or 
elect  new  ones,  but  their  remedy  is  by  asser- 
tion of  their  rights  as  members  of  the  congre- 
gation. Id. 

Notes  and  Briefs. 

Religious  societies;  laws  of;  power  of  ma- 
jority. 170 

REPLEVIN. 

1.  For  the  enhancement  by  a  trespasser  of 
the  value  of  timber  which  he  manufactures 
into  lumber,  a  licensee  having  the  right  to  cut 
and  remove  the  timber  must  repay  him  in  or- 
der to  recover  the  lumber  or  its  yalue«  since  if 
he  adopts  or  ratifies  the  trespasser's  acts  in  sey- 
erance  of  the  timber  he  must  adopt  them  in 
full.    Keystone  Lumber  Co.  y.  Kolman  (Wis.) 

821 

2.  A  licensee  under  an  unrevoked  license 
to  cut  and  remove  timber  for  which  he  has 
paid  full  value  has  sufficient  title  inlhe  timber 
to  support  repleyin  for  it  when  wrongfully  cut 
by  a  trespasser.  Id. 

Notes  and  Briefs. 

Replevin;  for  timber,  who  may  maintain. 

821 

REPUTATION.    See  EyiDENCE,  26,  27. 

RES  GEST2:.    See  EyiDENCE.  25. 

RESOLUTION.  See  Constitdtional 
Law,  1;  Municipal  Corporations; 
Statutes,  4,  Notes  and  Briefs. 

RESTAURANT. 

Food. 


See    Evidence,     14; 


RESUME. 

see 

RIVER    FRONT. 

Tenant,  2. 


For  r§sume  of  contents  of  book, 
865 


See   Lai^dlord   asd 
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Roof — Statutes 


ROOF.    See  IxODLOrd  and  Tenant,  4,  5. 


SALE. 


Notes  and  Briefs. 


Sale;  recoveriDg  back  purchase  money  for 

lack  of  consideration.  864 

Implied  warranty  of  food.  465 

SCHOOLS.    See  also  Injunction,  3. 

A  reseryation  of  the  ri^ht  to  annul  all 
contracts  every  fourth  mouth,  stamped  across 
the  face  of  a  contract  with  a  school  teacher, 
does  not  entitle  the  school  directors  to  dismiss 
him  without  charges,  or  notice,  or  testimony, 
under  Mill.  &  V.  (Tenn.)  Code,  §  1192,  subs.  3, 
empowering  them  to  dismiss  a  teacher  "for in- 
competence, improper  conduct,  or  inatten- 
tion."   Thompson  v.  Qiths  (Tenn.)  548 

SERVICE. 

1.  Notice  by  a  registered  letter,  provided 
for  by  Iowa  Laws  1880,  chap.  210,  ^  2,  in  case 
of  notice  precedent  to  forfeiture  of  Insurance 
policies,  is  completed  by  due  registration  of 
the  letter  at  the  office  from  which  it  is  to  be 
sent.    Ro88  v.  Hawkeye  Ins.  Co.  (Iowa)       466 

2.  A  letter  is  not  registered  so  as  to  com- 
plete service  of  notice  by  registered  letter 
where  such  service  is  authorized,  until  it  is 
numbered  as  required  by  the  postal  laws  and 
regulations,  although  the  postmaster  has  re- 
ceived it  properly  addressed  and  given  a  re- 
ceipt therefor.  Id. 

SEWERS.     See    Drains    and    Sewers, 
Notes  AND  Briefs;  Oil;  Trial,  7. 

SHIPPING.    See  Carriers,  1,  2. 

SITUS.    See  Taxes,  Notes  and  Briefs. 

SOLDIERS.    See  Civil  Service. 

SPECIFIC  PERFORMANCE.    See  also 
Contracts,  9;  Pleading,  4. 

A  contract  to  convey  land  to  be  paid 
for  in  three  annual  instalments  will  not  be 
specifically  enforced  nearly  forty  years  after 
its  execution,  where  there  has  been  no  valid 
payment  of  the  purchase  money  and  the  land 
has  greatly  increased  in  value  and  the  pur- 
chasers have  become  insolvent,  although  the 
vendor  ten  years  after  the  execution  of  the 
contract  procured  a  judgment  for  the  purchase 
money,  on  which  an  invalid  payment  in  full 
was  made  to  the  clerk  of  the  court.  Hendry 
V.  Benlisa  (Fla.)  288 

STATE.    See  Estoppel.  5. 

STATE  INSTITUTIONS.     See   Coun- 
ties, 4;  Public  Money. 

STATE  UNIVERSITY.    See  also  Man- 
damus, 2. 

Clauses  in  a  Constitution  providing  for 
a  board  of  regents  to  be  elected  by  the  people, 
and  to  have  generM]  supervision  of  the  state 
university  and  the  control  of  all  expenditures 
84  L.  R.  A. 


from  the  university  interest  fand,  will  exclude 
the  legislature  from  power  to  designate  where 
departments  of  the  university  shall  be  located. 
Sterling  v.  Regents  of  the  University  of  Mich- 
igan (Mich.)  150 

Notes  and  Briefs. 

State  university;  control  of;  power  of  legis- 
lature as  to.  151 

STATUTES. 

1.  Constitutional  requirements  as  to  the 
style  of  acts  or  the  manner  of  their  passage  are 
mandatory,  and  not  directory.  Union  Bank 
V.  Oxford  (N.  C.)  487 

2.  Failure  to  enter  the  yeas  and  nays  on 
legislative  lournals  as  required  by  N.  C.  Const, 
art.  2,  g  14,  on  the  second  and  third  readings 
of  an  act  authorizing  the  creation  of  indebted* 
ness  by  a  town,  renders  the  act  void.  Id. 

8.  Certificates  of  speakers  that  an  act  was 
ratified,  although  conclusive  of  the  fact  that 
it  was  read  three  several  times  in  each  house 
and  ratified,  do  not  show  that  the  act  was  read 
three  several  days  in  each  house  and  that  the 
yeas  and  nays  were  entered  on  the  journal  a» 
required  by  N.  C.  Const,  art.  z,  ^  14,  when 
the  act  authorizes  the  creation  of  indebtedness 
by  a  town.  Id. 

4.  A  mere  concurrent  resolution  of  the 
legislature  to  which  the  executive  approval  is 
not  afSxed  as  in  case  of  a  statute,  although  it 
is  passed  upon  the  governor's  recommendation 
to  ratify  his  appointment  of  an  agent  for  the 
state,  and  expressly  directs  him  to  allow  a 
certain  compensation,  is  not  an  "express  au- 
thority of  law"  which  can  authorize  a  contract 
which  will  be  the  basis  for  a  claim  against  the 
state,  under  Cal.  Const,  art.  4,  §  32,  requiring 
"express  authority  of  law"  therefor,  and  §  15 
of  the  same  article,  providing  that  **no  law 
shall  be  passed  except  by  bill."  MuUan  v. 
atateKCiX.)  262 

5.  Tenn.  Acts  1895,  chap.  67,  providing 
that  specified  fraudulent  acts  to  the  prejudice 
of  hotel,  inn,  and  boarding-house  keepers,  shall 
be  misdemeanors,  and  declaring  what  shall 
constitute  prima  facie  evidence  of  fraudulent 
intent  in  a  prosecution  for  such  acts,  and  au- 
thorizing the  sale  of  baggage  left  by  defaulting 
patrons, — ^is  not  unconstitutional  on  the  ground 
that  it  embraces  more  than  one  subject.  Siate 
V.  rard%  (Tenn.)  656 

Partly  invalid. 

6.  Although  Minn.  Qen.  Stat.  1894,  §  2680, 
authorizing  the  common  council  of  a  city  to 
sell,  convey,  or  lease  any  public  grounds 
within  its  corporate  limits  to  any  railroad  cor- 
poration, is  broad  enough  to  authorize  a  city 
to  divert  lands  held  in  trust  for  a  particular 
purpose  to  another  and  inconsistent  one,  and 
is  void  to  that  extent,  it  is  not  necessarily  void 
in  toto.  St.  Paul  v.  Chicago,  M.  cfc  St.  P.  K 
Co.  (Minn.)  184 

7.  The  unconstitutionality  of  a  provision 
that  each  member  of  a  common  council  may 
vote  for  but  two  of  the  four  commissioners  to 
be  chosen,  and  that  only  members  of  the 
highest  and  the  next  highest  political  party  rep- 
resented in  the  council  shall  be  eligible,  is  so 
essential  a  part  of  the  scheme  of  N.  T.  Laws 
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1896,  chap.  427,  the  main  purpose  of  which 
was  to  secure  a  bi-partisan  police  board,  that 
the  whole  act  must  fall.  Uathbone  v.  Wirth 
■(N.  Y.)  408 

Title. 

8.  Tenu.  Acts  1895,  chap.  67,  entitled 
*'An  Act  to  Protect  Hotel.  Inn,  and  Boarding- 
House  Keepers/'  is  not  unconstitutional  on  the 
ground  that  the  title  embraces  more  than  one 
«ubject.    State  v.  TardUy  (Tenn.)  656 

9.  The  subject  of  Tenn.  Laws  1895, 
-chap.  67,  providing  for  the  protection  of  hotel, 
inn,  and  boarding-nouse  keepers,  is  sufSdently 
•embraced  in  the  title  ''An  Act  to  Protect 
Hotel,  Inn,  and  Boardlng-House  Keepers,"  al- 
though the  means  or  instrumentalities  for  such 
protection  are  not  recited  therein.  Id, 

10.  A  provision  in  a  statute  authorizing 
''townships"  to  refund  their  indebtedness  is 
within  the  title  "An  Act  to  Enable  .  .  .  Mu- 
nicipal Corporations  ...  to  Refund  Their  In- 
-debtedness."    Rathbone  v.  Hopper  (Kan.)   674 

11.  Provisions  concerning  the  condemna- 
tion and  disposal  of  land  by  counties  in  rela- 
tion to  public  improvements  undertaken  by  the 
state  or  the  United  States  are  sufficiently  cov- 
ered by  a  title  "An  Act  to  Grant  to  and  Pre- 
scribe Powers  of  Counties  Relative  to  Public 
Works  Undertaken  or  Proposed  by  the  State  or 
the  United  States."  Laneey  v.  King  County 
(Wash.)  817 

Special  or  local  laws. 

12.  iThe  prohibition  against  local  and  spe- 
cial acts  regulating  county  business  is  violated 
by  Nev.  act  March  15, 1895,  which  attempts  to 
create  Storey  county  into  a  municipal  corpora- 
tion, as  it  unquestionably  attempted  to  regu- 
late the  business  of  that  county.  Schioeies  v. 
First  Judicial  Diat.  Ct.  (Nev.)  602 

18.  The  requirement  of  Nev.  Const,  art.  4, 
§  25,  that  the  system  of  county  governments 
shall  be  uniform  throughout  the  state,  means 
that  all  county  governments  must  in  all  essen- 
tial particulars  be  alike,  and  is  violated  by  Nev. 
act  March  15,  1895,  attempting  to  confer  upon 
Storey  county  the  full  powers  of  a  municipal 
corporation.  Id, 

14.  A  statute  giving  a  certain  county  power 
to  issue  bridge  bonds  and  levy  taxes  to  pay 
them  does  not  violate  Tenn.  Const,  art.  11,  ^  8, 
prohibiting  the  suspension  of  general  laws  for 
the  benefit  of  a  particular  individual  and  the 
granting  to  any  individual  of  special  rights, 
privileges,  immunities,  or  exemptions.  Bur- 
nett V.  Maloniey  (Tenn.)  541 

15.  A  local-option  law  granting  charter 
power  to  all  the  cities  of  a  certain  class,  to  take 
-effect  in  ench  city  only  upon  the  adoption  of 
the  same  by  such  city,  is  in  contravention  of 
Minn.  Const,  art.  4,  §g  88,  84,  prohibiting  spe- 
•cial  legislation  as  to  cities,  and  requiring  all 
laws  as  to  the  same  to  be  uniform  in  their 
•operation  throughout  the  state,  although  a 
local-option  law  granting  power  to  adopt  a 
mere  by-law  or  ordinance  may  be  valid.  J^te, 
Childs,  V.  Copeland  (mniL)  777 

16.  The  right  to  repeal  any  existing  special 
law,  but  not  to  amend,  extend,  or  modify  it, 
which  is  given  by  Minn.  Const,  art.  4,  §  88 
<amendment  of  1891),  does  not  include  the 
^  L.  R.  A, 


right  to  make  a  partial  repeal  of  a  special  law, 
either  directly  or  by  a  local-option  provision 
which  would  have  that  effect.  Id, 

Construction. 

17.  A  statute  authorizing  the  granting  of  a 
warrant  of  attachment  against  one  who  makes 
a  false  statement  in  writing  to  obtain  credit 
will  be  strictly  construed  in  favor  of  those 
against  whom  it  may  be  employed,  as  it  is  in 
derogation  of  the  common  law.  Pernor  v. 
KeUey  (N.  Y.)  '248 

18.  A  provision  exempting  debts  already 
contracted  from  the  prohibition  against  trans- 
fers of  property  to  prefer  creditors  is  not  em- 
braced within  the  title  of  Tenn.  Acts  1895, 
chap.  128,  which  indicates  merely  the  prohi- 
bition of  such  preferences  without  anything 
to  show  that  it  permits  any  preferences.  Third 
Nat.  Bank  v.  Divine  Grocery  Co.  (Tenn.)    445 

19.  A  prohibition  of  judgments  by  default 
is  not  within  the  scope  of  Tenn .  Acts  1895, 
chap.  Va^,  indicating  a  prohibition  of  prefer- 
ences by  "confession  of  Judgment."  Id, 

Repeal. 

20.  The  limitation  on  the  taxing  power  of 
counties  by  the  general  revenue  law  of  Tennes- 
see, passed  at  the  extra  session  of  1895,  does 
not  repeal  the  provision  of  the  special  act  of 
1895,  p.  122,  chap.  80,  relating  to  the  power 
to  tax  to  pay  bridge  bonds  of  Knox  county. 
Burnett  v.  Moloney  (Tenn.)  541 

21.  A  statute  which  does  not  expressly  re- 
peal, revive,  or  amend  any  former  law,  but 
states  that  "all  laws  and  parts  of  laws  in  con- 
flict" therewith  are  repealed,  does  not  violate 
Tenn.  Const,  art.  2,  §  17,  requiring  all  acts 
which  repeal,  revive,  or  amend  former  laws  to 
recite  the  title  or  substance  of  the  law  repealed, 
revived,  or  amended.    State  v.  Tardley  (Tenn.) 

656 

NoTBs  AND  Briefs. 

Statutes;  resolution  distinguished  from.  262 
Power  of  court  to  look  behind  record  of.  487 
Intent  of  legislature.  248 

Partial  invalidity  of.  410 

Embracing  more  than  one  subject;  defective 
title.  818 

STREET  RAILWAYS.    See  also  Rail- 

B0AD8,  2-4. 

1.  A  person  riding  between  the  rails  of  an 
electric-street  railway  upon  a  bicycle  has  the 
duty  to  look  out  for  and  endeavor  to  avoid 
danger  from  the  electric  cars.  Everett  y.  Los 
Angeles  Consol.  E,  R.  Co.  (Cal.)  850 

2.  The  motorman  of  an  electric  car  seeing 
a  bicycle  rider  going  on  the  track  in  front  of 
him  may  assume  up  to  the  last  moment  that 
the  rider  will  get  out  of  the  way  by  increasing 
his  speed  or  turning  aside  in  time  to  avoia 
the  danger.  Id. 

8.  The  n^ligence  of  a  bicycle  rider  who 
continued  to  nde  on  the  track  of  an  electric 
car  up  to  the  very  moment  when  he  was  struck 
when  by  the  slightest  care  and  effort  on  his 
part  he  could  have  put  himself  out  of  danger 
up  to  the  last  moment  is  a  contributing  and 
efficient  cause  of  the  injury,  which  precludes 
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the  conclusion  that  the  neglij^ence  in  noanag- 
ing  the  car  was  later  in  time  and  therefore  the 
proximate  cause  of  the  injury.  Everett  y.  Lo8 
Angeles  Conaol.  E.  R.  Co.  (Cal.)  850 

4.  The  fright  of  a  mule  caused  by  the 
usual  noise  incident  to  running  a  street  car  by 
electricity,  without  any  unnecessary  noise  made 
for  the  purpose  of  scaring  the  animal,  does  not 
make  the  street  railway  company  liable  for  re- 
sulting damai^es.  Dorter  v.  Charlotte  Street  R, 
Co,(S,C.)    ^  481 

Notes  and  Briefs. 

Street  railways;  use  of  streets  by;  crossing 
railroad.  572 

Negligence  in  striking  person  by  street  car; 
contributory  negligence.  850 

Frightening  of  horse  by  street  car;— (1)  Gen- 
erally; (2)  by  bells,  gongs,  and  whistles;  (8)  by 
steam;  (4)  contributory  negligence.  481 

SUBCONTRACTORS.  See  Contracts, 
4;  Interest,  2;  Liens,  6. 

SUBWATS.  See  Electrical  Uses  and 
Appliances,  6,  7,  Notes  and  Briefs. 

SUNDAY.  See  Commerce,  8;  Constitu- 
tional Law,  11,  No  IBS  and  Briefs. 

SUPERVISOR.    See  Officers,  5. 

SURVIVAL.    See  Death,  2. 

TAXES.  See  also  CoNSTrruTioNAL  Law, 
10;  Counties,  8;  Levees,  2;  Manda- 
mus, 8;  Mortgage,  2;  Municipal  Cor 
forationb,  9;  Public  Improvements,  4; 
Statotbs,  14,  20. 

1.  The  constitutional  rule  of  uniformity 
in  taxation  is  not  violated  by  a  statute  author- 
izing a  county  to  make  a  donation  to  secure  the 
location  of  a  state  institution  within  the  county, 
although  that  county  as  well  as  others  will  be 
taxed  for  its  maintenance.  Lund  v.  Chippewa 
County  (Wis.)  131 

2.  A  tax  on  any  property  in  specie  or  by 
the  acre  is  contrary  to  Tenn.  Const,  art.  2, 
§  28,  requiring  all  property  to  be  taxed  accord- 
ing to  its  value.  Reelfoot  Lake  Levee  Diet,  v. 
Dawson  (Tenn.)  '?26 

8.  A  tax  on  land  alone  in  acertain  levee  dis- 
trict, but  excepting  land  under  water,  violates 
Tenn.  Const,  art.  2,  g  28,  requiring  all  proper- 
ty, real,  personal,  or  mixed,  to  be  taxed.      Id, 

4.  The  assessment  and  taxation  of  judg- 
ments rendered  by  the  courts  of  r  state  in  favor 
of  and  owned  by  citizens  of  other  states  is  not 
authorized  by  Kan.  Gen.  Stat.  1889,  chap. 
107,  §  1.  providing  generally  for  the  taxation 
of  all  property  in  the  state  and  mentioning 
judgments  among  other  classes  of  taxable  per- 
sonal property.  Kingman  County  v.  Leonard 
(Kan.)  810 

5.  Nontaxable  property  cannot  be  sold 
for  the  payment  of  a  poll  tax,  under  Miss. 
Const.  §  243,  which  makes  said  tax  '*a  lien 
only  upon  taxable  property,"  as  this  section  is 
a  part  of  the  article  on  franchise  and  is  intended 
to  be  a  clog  upon  the  franchise  more  than  a 
means  of  revenue.  Ratliff  v.  Beale  (Miss.)  472 
84  L.  R.  A. 


6.  The  average  amount  of  live  stock  which 
cattle  dealers  have  each  week,  although  usually 
sold  within  one  day  after  they  are  received,  and 
most  of  them  are  brought  from  other  states, 
constitutes  property  within  the  state  which  can 
be  taxed  under  Md.  Code,  art.  81.  Myers  v. 
Baltimore  County  (Md.)  809 

7.  The  intent  of  dealers  in  cattle  to  export 
part  of  them,  and  the  fact  that  they  do  export 
about  two  thirds  of  all  which  they  handle,  do 
not  prevent  the  taxation  of  such  cattle  to  the 
average  amount  that  they  have  on  hand.      Id, 

8.  Notice  of  a  new  assessment  or  of  an  in- 
crease of  taxation  required  by  Md.  Code,  art. 
81 ,  g  145,  is  necessary  in  order  to  sustain  such 
new  or  increased  tax.  Id. 
Transfer  taac 

9.  Bonds  issued  by  the  United  States  were 
not  intended  to  be  made  subject  to  tax  by  (be 
New  York  transfer  tax  act  of  1892  as  property 
over  which  the  state  "has  any  jurisdiction  for 
the  purposes  of  taxation."  Re  Whiting's  /Es- 
tate (N.  Y.)  232 

10.  Bonds  of  a  foreign  corporation,  as  well 
as  bonds  and  certificates  of  stock  of  domestic 
corporations,  when  deposited  in  a  safe  deposit 
vault  within  the  state,  although  owned  by  a 
nonresident,  are  "property  within  the  state,'' 
within  the  meaning  of  the  New  York  transfer 
tax  act  of  1892.  Id. 

11.  Bonds  of  a  domestic  corporation,  which 
are  in  another  state  in  possession  of  a  nonresi- 
dent owner,  are  * 'not  property  within  the  state,'* 
within  the  meaning  of  the  New  York  transfer 
tax  act  of  1892,  imposing  a  tax  on  the  transfer 
from  a  nonresident  decedent  of  property  within 
the  state.    Re  Bronson's  Estate  (N.  Y.)       288 

12.  Shares  of  capital  stock  of  a  domestic 
corporation,  although  the  certificates  are  in  an- 
other state  in  possession  of  a  nonresident 
owner,  constitute  "property  within  the  state/' 
within  the  meaning  of  the  New  York  transfer 
tax  act  of  1892,  taxing  a  transfer  of  property 
within  the  state  from  a  nonresident  decedent. 

Id. 
18.  Money  of  a  nonresident  deposited  by 
him  in  a  bank  within  the  state,  although  com- 
mingled with  trust  funds  in  an  account  opened 
by  him  as  trustee,  constitute  "property  within 
the  state,"  within  the  meaning  of  the  New  York 
transfer  tax  act  of  1892,  which  includes  prop- 
erty of  a  nonresident  decedent  if  within  the 
state.    Houdayer's  Estate  (N.  Y.)  235 

Noteb  and  Bbiefb. 
See  also  Municipal  Corporations. 

Taxes;  uniformity  of;  delegation  of  power 
of.  726 

Situs  of  personal  property  for;  on  personal 
property  of  nonresidents.       282,  286,  288,  810 

On  stock  in  trade;  on  property  to  be  ex- 
ported. 309 

On  mortgages.  308 

Imprisonment  for  nonpayment.  654 

TELEGRAPHS.  See  also  Conflict  op 
Laws,  2;  Damages,  4,  5;  Evidence,  9, 
10. 

].  A  stipulation  limiting  the  liability  of  ^ 
telegraph  company  for  errors  and  mistakes  Iq 
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the  transmission  of  an  unrepeated  message  is 
not  valid  so  far  as  it  applies  to  mistakes  caused 
by  negligence  of  the  telegraph  operators.  Beed 
V.  Western  U,  Teieg.  Co,  (Mo.)  492 

2.  A  rule  of  a  telegraph  company  not  to 
deliver  messages  outside  a  half  mile  limit  can- 
not be  set  up  to  excuse  a  delay  in  delivering  a 
message  sent  to  a  small  town  a  few  miles  away, 
summoning  a  minister  of  the  gospel  to  a  per- 
son near  death,  when  the  rule  was  not  known 
to  the  sender,  and  was  not  mentioned  by  the 
agent,  who  received  the  message  about  dark, 
stating  that  it  could  be  delivered  that  night. 
Western  U.  Teleg.  Co,  v.  FMnnson  (Tenn.)  431 

8.  Mental  anguish  of  a  father  caused  by 
the  failure  of  a  minister  to  reach  his  daughter 
until  after  she  was  dead,  when  he  had  tele- 
graphed for  him  because  of  her  desire  for 
baptism  and  union  with  the  church,  is  not 
without  foundation  merely  because  complete 
church  membership  coula  not  have  been  con- 
summated during  her  life,  but  may  be  the 
basis  of  a  cause  of  action  against  the  telegraph 
company.  Id. 

Notes  aud  Briefs. 

Telegraphs;  limits  for  delivery  of  telegrams. 

481 

Interstate  business  of;  liability  for  mistakes: 

restricting  liability.  492 

THREATS.    See  also  Libel  and  SLAin>ER, 
Notes  and  Briefs. 

The  name  and  signature  of  a  claimant 
agency  subscribed  to  threatening  letters  and 
circulars  which  are  sent  in  violation  of  Mo. 
Rev.  Stat.  1889,  §  8782.  are  entirely  Immaterial 
to  the  offense  of  the  persons  who  sent  them. 
8taU  V.  McCahe  (Mo.)  127 

TIMBER.    See  Replevin. 

TIME. 

The  disabilitv  of  a  plaintiff  during  a 
portion  of  the  period  allowed  for  the  perform- 
ance of  a  condition  precedent  to  the  mainte- 
nance of  an  action  will  not  extend  the  time  of 
performance,  provided  a  reasonable  time  re- 
mains within  that  period  after  the  removal  of 
the  disability.    Hastings  v.  Foxtoorthy  (Neb.) 

821 

TOWNS.    See  also  Bonds,  7;  Evidence,  2; 
Judgment,  1;  Statutes,  10. 

Notes  and  Briefs. 

Towns;  as  municipalities;  powers  of.      674 

TRADEMARK. 

1.  The  use  of  the  same  names  for  varieties 
of  candy  by  one  who  is  charged  with  infring- 
ing a  trademark  on  the  boxes  of  which  such 
names  do  not  form  a  part  does  not  sustain  a 
charge  of  infringement  of  such  trademark,  but 
it  can  be  complamed  of  only  as  an  attempt  to 
represent  the  goods  as  those  of  the  other  party. 
P.  C.  Wiest  Co.  V.  Weeks  (Pa.)  172 

2.  Similarity  in  the  size  and  shape  of  boxes 
for  confectionery  which  are  obtained  from  box 
manufacturers  and  are  sold  to  the  trade  with- 
84  L.  R.  A. 


out  discrimination  and  known  as  "stock  boxes" 
will  not  justify  a  finding  in  a  trademark  case 
that  they  were  selected  for  an  improper  or 
fraudulent  purpose.  Id. 

8.  The  letters  "W.  H.  W."  printed  in 
script,  in  white,  in  a  horizontal  line  upon  a 
red  background,  on  boxes  of  confectionery,  do 
not  infringe  a  trademark  which,  as  registered 
in  the  United  States  patent  office,  is  described 
as  the  letters  **P.  C.  W."  ^nerally  arranged 
to  appear  as  script,  printed  m  a  horizontal  line 
upon  a  background  of  "any  suitable  color," 
distinctly  stating  that  other  forms  of  letters 
may  be  employed  or  that  they  may  be  differ- 
ently arranged,  and  that  the  essential  features 
are  the  letters  "P.  C.  W."  Id, 

Notes  and  Briefs. 
Trademarks;  infringement  of  label.         172 

TRANSFER  TAX.    See  Taxeb,  9,  18. 

TRESPASS. 

Notes  and  Briefs. 

Trespass;  imprisonment  for  debt  in  case  of. 

641 

TRIAL.    See  also  Witnesses,  1. 

1.  Tenn.  Laws  1895,  chap.  67,  providinj? 
that  proof  of  certain  things  enumerated  shall 
be  prima  facie  evidence  of  fraudulent  intent  in 
procuring  accommodations  at'a  hotel,  inn,  or 
boarding-house,  which  is  made  a  misdemeanor, 
does  not  violate  Tenn.  Const,  art.  1.  §$  6,  8, 9, 
guaranteeing  the  right  of  trial  by  an  impartial 
jury.    State  y.  Jai^Z^y  (Tenn.)  656 

2.  A  stockholder  in  a  corporation  which 
owns  stock  in  another  company  is  disqualified 
to  act  as  juror  in  an  action  against  the  latter 
company.  McLaughlin  v.  Lmiisvilte  Electric 
Light  Go.  (Ky.)  812 

8.  The  question  whether  an  entire  contract 
was  reduced  to  writing,  or  an  independent 
collateral  agreement  was  made,  is  one  of  fact  for 
the  jury  where  there  Is  any  evidence  to  sustain 
a  contention  upon  the  point  Ilines  v.  Willcox 
(Tenn.)  824 

4.  Whether  a  legal  injury  is  pleaded  by 
alleging  the  vacation  of  a  part  of  a  street  at 
some  distance  from  one's  property  is  a  ques- 
tion of  law  for  the  court,  and  not  a  question 
for  the  jury.  Dantzer  v.  Indianapolis  U.  R, 
Co,  (Ind.)  769 

5.  An  instruction  as  to  the  dutv  of  a 
municipality  in  respect  to  a  walk,  which  says 
it  must  be  kept  'in  a  safe  condition"  for  pub- 
lic travel,  ought  to  be  changed  to  say  that  the 
duty  in  that  respect  is  to  use  reasonable  and 
ordinary  care.    Hall  v.  Hanson  (Iowa)       207 

6.  An  instruction  that  plaintiff  is  "entitled" 
to  exemplary  or  punitory  damages  if  the  injury 
was  malicious  is  error,  since  such  damages  can- 
not be  claimed  as  matter  of  law,  but  only  in  the 
discretion  of  the  jury.  Bohinson  v.  Superior 
Rapid-Transit  R.  Co,  (Wis.)  205 

7.  The  jury  must  be  permitted  to  pass 
upon  the  question  of  due  care  by  a  municipal 
corporation  which  in  midsummer  turns  a  large 
quantity  of  crude  petroleum  into  a  public 
sewer  the  natural  outlet  of  which  is  obstructed. 
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and  leaves  it  four  days  without  taking  any  pre- 
cautions to  avoid  a  resulting  explosion.  Fuchs 
V.  8i.  Louia  iJAo.)  118 

8.  When  the  jury  have  found  that  defects 
•existed  in  an  engine  of  which  the  owner  had 
knowledge  a  sutflcient  time  to  have  remedied 
them  before  an  explosion  which  injured  a  by- 
stander, they  need  not  find  further  facts  which 
raise  the  inference  that  the  accident  arose  from 
the  want  of  some  precaution  which  the  owner 
of  the  engine  ought  to  have  taken,  since  the 
question  of  his  duty  to  have  avoided  the  injury 
Ibecomes  one  of  law.  LouUoilU,  N.  A.  dt  C. 
H,  Co.  V.  Lynch  (Ind.)  298 

9.  Evidence  that  a  certain  engine  which 
passed  at  the  time  a  fire  started  threw  sparks 
to  an  unusual  distance  is  sufl9cient  to  go  to  the 
Jury,  on  the  question  whether  or  not  such  en- 
gine caused  the  fire,  notwithstanding  testimony 
that  such  engine  was  provided  with  a  sufficient 
spark  arrester.  Van  Steiibefi  v.  Central  H,  Co, 
<Pa.)  «77 

10.  The  testimony  of  a  witness  that  she 
had  seen  the  engine  claimed  to  have  set  a  fire 
on  different  occasions  throw  large  coals  should 
not  be  taken  from  the  jury,  notwithstanding 
she  testifies  on  cross-examination  that  she  was 
mistaken,  where  the  reason  she  gives  for  her 
mistake  is  unsatisfactory.  Id. 

11.  Gkneral  instructions  as  to  the  ultimate 
•conclusion  of  negligence  are  not  proper  where 
a  special  verdict  is  required.  lAmiaviUe,  N. 
A,  d  C.  R.  Co.  V.  Lyndh  (Ind.)  298 

12.  Instructions  to  a  jury  are  sufficient  if 
Chey  properly  state  the  law  when  considered 
as  a  whole  and  construed  together.  Debney 
V.  State  (Neb.)  851 

18.  Refusal  to  give  an  instruction  that  dec- 
larations bv  a  creditor  that  any  debt  that  had  ex- 
isted was  discharged  is  prima  facie  evidence  of 
payment  is  properly  refused  when  the  declara- 
tions in  evidence  may  be  referred  as  much  to 
the  question  of  the  existence  of  the  contract  as 
to  that  of  payment.    Bay  v.  Petenon  (Wyo.) 

581 

14.  Facts  gathered  from  several  findings  of 
a  special  verdict,  although  not  stated  in  logical 
or  consecutive  order,  must  be  considered  as  an 
entirety,  and  not  in  fragmentary  parts.  Ixmia- 
tille,  N.  A.  d  a  R.  Co.  V.  Lynch  (Ind.)      298 

15.  A  verdict  for  plaintiff  in  an  action  to 
recover  for  injuries  caused  by  negligence  can- 
not be  found  upon  grounds  not  alleged  in  the 
declaration.    Mitchell  v.  Prange  (Mich.)     182 

Notes  akd  Bribfs. 

Trial;  sufficiency  of  evidence  to  go  to  jury. 

577 

TRUSTS.     See   also   Incompetent  Per- 
sons, 2-4;  Taxes,  18. 

One  who  makes  a  voluntary  deed  for 
his  own  benefit  cannot  remove  his  act  except 
subject  to  the  approval  of  a  court  having  juris- 
diction of  such  matters.    Neal  v.  Black  (Pa.) 

707 
Notes  and  Briefs. 
See  also  Banks. 

Trust;  revocation  of;  necessity  of  approval 
by  court.  716 
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TWO    THIRDS.     See    Parliamkhtart 
Law,  2;  Voters  and  Elections,  5,  6. 

UNIVERSITY.    See  State  Untvbrmtt. 

USURT.    See  Building  and  Loan  Aseo- 

ClATIONS,  8,  4. 
VENDOR  AND  PURCHASER. 

1.  A  grantor  of  real  estate  has  no  implied 
equitable  nen  thereon  for  the  unpaid  purchase 
money  after  he  has  delivered  an  absolute  deed 
to  the  property  and  placed  the  grantee  in  pos- 
session.   Frame  v.  Sitter  (Or.)  690 

2.  An  implied  vendor's  lien  in  favor  of  a 
judgment  for  damages  for  breach  of  indefinite, 
continuing  covenants  in  a  conveyance  cannot 
arise  under  Ey.  Gen.  Stat.  chap.  68,  art,  1, 
^  24,  denving  a  lien  for  unpaid  purchase 
money  unless  the  deed  states  what  part  of  the 
consideration  remains  unpaid.  whUely  v. 
Central  Trust  Co.  (C.  C.  App.  6th  C.)         808 
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See  also 


As  to  vendors'  liens. 
VETERANS.    See  CrviL  Service. 

VOTERS  AND  ELECTIONS. 

Bonds.  6;  Mandamus,  1. 

1.  The  qualifications  of  voters  at  municipal 
elections  may  be  prescribed  by  the  legislature, 
as  by  requiring  them  to  be  taxpavers,  in  the 
absence  of  any  constitutional  provision  to  the 
contrary.    Banna  v.  Totcng  (Md.)  55 

2.  The  right  to  vote  "at  all  elections/' 
given  by  Md.  Const,  art.  1,  g  1,  to  every  male 
citizen  of  full  age  "who  has  been  a  resident 
of  the  state  for  one  year  and  of  the  legislative 
district  of  Baltimore  city,  or  of  the  countv  in 
which  he  may  offer  to  vote,  for  six  montns/* 
does  not  extend  to  municipal  elections  outside 
of  the  city  of  Baltimore.  Id. 

8.  No  citizen  other  than  the  proper  offi- 
cials has  a  right  to  inspect  and  take  memo- 
randa from  so  much  of  the  records  of  the  elec> 
toral  board  as  relates  to  the  preparation  and 
printing  of  the  official  ballots,  certification  of 
the  same  and  their  distribution  to  the  Judges 
of  election  of  the  several  precincts.  Gleatee 
V.  Terry  (Va.)  144 

4.  So  much  of  the  records  of  the  electoral 
board  as  relates  to  the  appointment  and  re- 
moval of  judges  and  commissioners  of  election 
and  registers  or  the  ordering  of  a  new  registra- 
tion mav  be  inspected  and  copied  by  citizens. 

Id. 

5.  An  ordinance  providing  for  the  sub- 
mission to  the  voters  of  the  question  whether 
or  not  park  bonds  shall  be  issued,  at  a  specified 
general  election,  and  authorizing  the  issuance 
of  the  bonds  'in  the  event  that  two  thirds  of 
those  voting  at  said  election  shall  vote  in  fa- 
vor." requires  a  favorable  vote  of  two  thirds 
of  all  those  voting  at  the  general  election.  Bel- 
knap V.  LouUHUe  (Ey.)  256 

6.  Two  thirds  of  the  voters  voting  at  an 
election  to  be  held  for  that  purpose,  whose  as- 
sent is  necessary  to  authorize  municipal  in- 
debtedness, means  two  thirds  of  all  the  votes 
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cast  for  aoy  purpose  at  the  election,  where  but 
oDe  election  can  be  held  during  the  year,  at 
which  all  questions  to  be  submitted  to  the  voters 
must  be  decided.  Id. 

Ballots. 

7.  A  statute  prohibiting  the  name  of  any 
candidate  for  of9ce  from  being  placed  on  the 
official  ballot  more  than  once  is  within  legisla- 
tive discretion,  and  does  not  violate  the  consti- 
tutioDal  lights  of  electors.  State,  Bateman, 
V.  Bode  (Ohio)  498 

8.  The  name  of  a  person  as  candidate  for 
an  elector  of  President  and  Vice  President  can- 
not appear  in  more  than  one  place  upon  the 
official  ballot,  under  Wyo.  Laws  1890,  chap. 
80,  ^104,  which  provides  for  no  party  head- 
ings or  columns  set  apart  for  separate  parties, 
but  requires  the  ballot  to  name  the  party  or 
principle  represented  by  a  candidate  in  con- 
nection with  his  name.  State,  Blydenburgh, 
▼.  BuTdick  (Wyo.)  845 

9.  The  name  of  a  candidate  nominated 
by  certificate  of  electors  in  place  of  a  person 
previously  nominated  in  the  same  way  but 
who  has  declined  should  be  given  the  same 
place  upon  the  ballot  that  the  prior  nominee 
would  have  been  entitled  to.  Id. 

10.  Adding  his  party  designation,  i.  e., 
"Independent  Democrat,"  to  the  name  of  a 
candidate  written  upon  a  ballot  in  the  same 
way  that  party  designations  follow  the  names 
of  candidates  in  the  printed  list  as  required  by 
Cal.  Pol.  Code.  §S  1191,  does  not  destroy  the 
legality  of  the  ballot  when  it  was  manifestly 
not  intended  as  a  distinguishing  mark.  Jen- 
nings V.  Brown  (Cal.)  45 

11.  The  grouping  of  candidates  for  presi- 
dential electors  is  to  be  made  by  the  county 
clerk,  and  not  by  the  secretary  of  state,  under 
Wyo.  Laws  1890,  chap.  80,  §  104,  providing 
that  the  names  of  such  electors  presented  in 
one  certificate  shall  be  arranged  in  a  separate 
group,  but  the  secretary  must  so  certify  the 
names  and  description  of  the  candidates  as  to 
convey  to  the  clerk  all  knowledge  requisite  to 
such  grouping.  State,  Blydenbtirgh,  v.  Burdick 
(Wyo.)  845 

12.  The  protest  of  a  nonresident  candidate 
for  Vice  President  against  printing  his  name  on 
a  ticket  of  presidential  electors  named  by  a 
state  convention,  without  attempting  to  decline 
the  national  nomination  or  even  withdrawmg 
as  a  candidate  in  that  state,  is  not  a  withdrawal 
"from  nomination"  within  the  meaning  of 
Kan.  8efls.  Laws  1893,  chap.  78,  g  8,  and  does 
not  preclude  the  use  of  his  name  on  such  bal- 
lot.    Breidenthal  v.  Edwards  (Kan.)  146 

Nominations. 

13.  Nominations  cannot  be  made  by  a  pe- 
tition filed  with  a  county  clerk  and  recorder  so 
as  to  entitle  the  names  of  the  nominees  to  be 
placed  upon  an  official  ticket  as  candidates  of 
a  party.     SUite,  Russell,  v.  Tooker  {Mont.)  816 

14.  Nominations  by  a  self -constituted  county 
committee  of  an  alleged  party  cannot  be  made 
so  as  to  appear  on  an  ofiicial  ticket  when  no 
power  has  been  delegated  to  such  committee 
by  any  convention  of  the  party.  Id. 

15.  A  nomination  by  a  political  club  can- 
not be  recognized  as  that  of  a  county  conven- 
tion when  'the  participants  did  not  consider 
34  L.  R.  A. 


themselves  a  convention,  and  the  minutes  kept 
were  those  of  the  club,  and  there  had  been  no 
call  or  notice  of  a  convention  nor  any  election 
of  delegates,  and  no  primaries  had  been  held. 

Id. 

16.  The  validity  of  a  nomination  made  bv 
a  chairman  of  the  state  committee  of  a  politi- 
cal party  with  100  associates,  to  fill  vacancies 
in  the  list  of  prcsideniial  electors  nominated  in 
the  same  manner,  when  not  in  violation  of 
statute,  cannot  be  contested  by  the  committee 
of  an  entirely  distinct  political  party.  Id, 

17.  The  exclusion  from  the  signers  of  a  cer- 
tificate of  electors  to  nominate  candidates  by 
Wyo.  Laws  1890,  chap.  80,  ^  89,  of  those  per- 
sons who  have  joined  in  a  certificate  nominat- 
ing other  candidates  for  the  same  office,  does 
not  apply  to  persons  who  have  participated  in 
the  nomination  of  other  persons  through  pri- 
maries, but  only  those  who  have  joined  in 
nominations  by  certificate.  Id. 

18.  A  county  convention  whose  nominees 
will  have  a  right  to  appear  on  an  oflScial  ballot 
cannot  be  held  by  twenty-one  persons  coming 
from  but  one  fourth  of  the  precincts  in  the 
county,  who  met  and  assumed  to  form  a  new 
party  without  any  credentials  or  election  as 
delegates,  or  any  call  for  a  convention,  or  any 
notice  except  by  word  of  mouth.  State,  Met- 
calf,  V.  Johnson  (Biont.)  313 

19.  A  state  convention  nominating  candi- 
dates will  not  be  recognized  so  as  to  permit  the 
names  of  the  nominees  to  appear  on  an  official 
ballot  when  it  was  held  by  only  twenty-one 
persons  representing  only  one  fourth  of  the 
precincts  of  a  single  county,  who  met  without 
any  call  for  a  convention,  or  any  notices  given 
except  by  word  of  mouth,  or  any  election  as 
delegates,  or  any  credentials,  and  immediately 
assumed  to  form  a  new  party  and  organize 
themselves  into  a  county  convention  and  then 
on  the  same  evening  into  a  state  convention. 

Id. 

20.  Neither  the  party  appellation  nor  the 
names  of  the  presidential  and  vice  presidential 
candidates  added  thereto  by  authority  of  law 
and  properly  appearing  in  the  certificate  of 
nominations  made  under  Kan.  Sess.  Laws 
1893,  chap.  78,  ^  6,  can  be  omitted  by  the  sec- 
retary of  state  from  his  certificate  of  such  nom- 
inations to  the  county  clerks  under  §  13. 
Breidenthal  v.  Edwards  (Kan.)  146 

Notes  and  Bribes. 

Validity  of   nominations;  nominations   by 
certificate  or  convention.  316 

Restricting  names  on  official  ballot.  498 

Right  to  vote  at  municipal  election.  55 

What  constitutes  majority;  two  thirds  of 
voters.  256 

WALLS.  See  Buildings,  Notes  and 
Bkiefb. 

WAREHOUSEMEN.    See  Levels,  3-6. 

WATERS.  See  also  Contracts.  11.  12; 
Dams,  1,  2;  Estoppel,  3;  Municipal 
Corporations,  5,  7. 

1.  No    one    who   does   not    infringe    or 
threaten  to  infringe  the  exclusiveness  of  a 
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Wills — Yeas  and  Nats. 


grant  of  tbe  right  to  use  the  streets  of  a  city 
for  water  pipes 'can  be  heard  to  allege  its  in- 
validity because  of  its  exclusiveness,  after  the 
works  have  been  constructed  and  the  contract 
has  been  substantially  performed  by  tbe  gran- 
tee. Illinois  Trust  <Ss  Sao.  Bank  v.  Arkan- 
sas City  (C.  C.  App.  8th  C.)  518 
2.  The  invalidity  of  the  exclusive  grant 
by  a  city  of  the  right  to  use  its  streets  to  con- 
duct water  to  its  inhabitants  is  no  defense  to 
an  action  for  rent  which  tbe  city  has  promised 
to  pay  the  grantee  for  tbe  usie  of  hydrants,  af- 
ter the  works  have  been  constructed  accord- 
ing to  the  contract  and  have  been  accepted  by 
tbe  city.  Id. 

WILLS.    See  also  Parent  and  Child. 

A  will  is  not  revoked  by  subsequent 
marriage  alone  without  the  birth  of  issue,  al- 
though the  wife  has  been  given  by  statute  the 
right  to  inherit  from  her  husband.  Re  Hu- 
letfs  Estate  (Minn.)  384 

Notes  and  Briefs. 
Wills;  revocation  of,  by  marriage.  886 

Gift  to  "  lawful  issue;"  right  of  adopted 
child.  500 
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WIRE.     See  Electrical  Uses  and  Appli- 
ances. 

WITNESSES.    See  also  Pardon,  1. 

1.  Leading  questions  may  be  permitted 
where  the  only  objection  is  that  they  are  ir- 
relevant and  immaterial.  TocA  v.  Home  Mvt. 
Ins.  Go.  (Cal.)  857 

2.  A  witness  called  by  both  parties  may 
be  impeached  by  the  party  first  calling  him 
by  proof  of  his  contradictory  statements  as  to 
a  matter  to  which  he  testified  only  when 
cross-examined  as  the  witness  of  the  other 
party.     Hall  v.  Jfan«?»  (Iowa)  207 

3.  An  executor  may  call  one  who  is  suing 
on  a  claim  against  tbe  estate  as  a  witness  and 
compel  him  to  testify  as  to  transactions  with 
the  testator,  although  the  statute  forbids  the 
claimant  to  support  his  claim  bv  his  own  tes- 
timony in  the  first  instance.  May  v.  Peterson 
(Wyo.)  581 


TEAS  AND  NATS.    See  Statutes.  2,  8. 


